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CA.SE^© 


AROUBD  AND  DETBRMUmD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia. 


North's  Ex'r  v.  Perrow  and  Others. 

January.  1826. 

taiimctioii-Motloa  to  DiMolve-What  Defendant  fliut 

»liew.«— On  a  motion  to  dissolve  an  Inlnnctlon.  It 
onffbt  not  to  be  reqaired  of  tbe  defendant,  to 
Invalidate,  by  fnll  proof,  tbe  allefirations  of  tbe 
bill:  bnt  tbe  bnrtben  of  proof  lies  od  tbe  plaintiff 
to  support  tbem.  All  tbat  is  required  of  tbe  de- 
fendant, is.  to  sbew  tbat  tbe  evidence  of  tbe  plain- 
tiff is  entitled  to  no  credit. 

This  was  an  appeal  from  the  Chancery 
Court  of  Lynchburg. 

Anthony  North  filed  his  bill,  alleging,  that 
on  the  10th  day  of  March,  1823,  Thomas  A. 
North  conveyed  by  deed  of  trust  to  Grief 
Barksdale  several  slaves  and  other  property, 
for  the  purposes  therein  mentioned;  which 
deed  was  recorded  as  to  Thomas  A.  North, 
on  the  11th  day  of  the  same  month,  and  as 
to  the  other  parties,  on  the  12th  day  of  Jan- 
uary, 1824 ;  that  on  the  19th  day  of 
2  February,  ♦1824,  the  trustee,  having 
advertised  the  said  property,  sold  all 


•Injunction— Motion  to  DlMolve— What  Defendant 
Mnst  Show.— It  is  true  tbat  upon  a  motion  to  dissolve 
an  injunction  tbe  defendant  is  considered  tbe  actor, 
and  upon  bim  rests  tbe  burden  of  disproving  tbe 
equities  of  tbe  bill.  Sucb  full  and  positive  proof, 
however,  is  not  exacted  as  would  be  necessary  upon 
a  final  bearing  of  tbe  cause,  since  tbe  effect  of  re- 
quiring sucb  strictness  of  proof  miffbt  be  to  prevent 
a  dissolution  until  tbe  final  bearing.    And  for  tbe 

Krposes  of  sucb  motion,  defendant's  answer  is  to 
taken  as  true,  so  far  as  responsive  to  tbe  allefira- 
tions of  tbe  bill,  and  so  far  as  it  fully  and  fairly 
meets  complainant's  equities  without  evasion,  and 
without  passing  over  material  allegations.  Ingles 
T.  Straus,  ©1  Va.  888,  81  S.  E.  Rep.  490.  ciUuff  principal 
case  as  Its  authority. 

Tbe  settled  doctrine  is  tbat.  wbere  a  motion  to 
dissolve  an  injunction  is  on  tbe  bill  and  answer,  and 
tbe  answer  denies  all  tbe  equity  of  tbe  bill,  tbe  in- 
junction is  dissolved,  of  course  except  wben  from 
tbe  bill  and  answer,  special  reasons  may  appear  for 
continuance.  Moore  v.  Steelman,  80  Va.  840. 841.  cit- 
ing principal  case  as  autbority. 

And  In  M'Coy  v.  M'Coy.  29  W.  Va.  187.  8  S.  E.  Rep. 
S88.  It  Is  said:  *'If  tbe  flrrounds  for  asking  an  injunc- 
tion are  not.  as  stated  in  tbe  bill,  sucb  as  to  justify 
tbe  awarding  of  an  injunction,  tbe  defendant,  be- 
fore movlnff  to  dissolve  it.  should  file  bis  answer 
sworn  ta  If  tbis  answer  fully  and  fairly  meets  all 
material  allegations  in  tbe  bill,  without  evasion 
and  without  passing  over  any  material  allegation. 
It  must  be  taken  as  true  as  far  as  it  Is  responsive  to 
tbe  bill,  and  if.  wben  ro  resrarded.  it  leaves  no 
reasonable  doubt  on  tbe  mind  of  tbe  court  as  to  tbe 
Impropriety  of  contiuuinfir  tbe  injunction.  It  sbould 
be  at  once  dissolved  on  sucb  motion.  Otherwise  it 
sbould  be  continued  to  tbe  bearing.  Of  course,  tbe 
facts  tbus  regarded  as  true  by  tbe  court,  as  stated 
in  tbe  answer,  must  be  supported  by  affidavit  to  tbe 
answer,  and  if  tbe  answer,  as  in  tbe  case  before  us. 
does  not  verify  tbese  facts,  but  simply  states  tbat 
tbe  respondent  believes  tbem  to  be  true,  it  will  not 
be  sufficient.  See  Miller  v.  Wasbbum,  S  Ired.  Eg. 
161 :  Brewer  v.  Day,  88  N.  J.  Eq.  418;  North  v.  P&rrow, 
4  Ban<L  1 ;  Brown  v.  Stewart.  1  Md.  Cb.  87.  If  tbe 
answer  does  not  on  tbese  principles  justify  a  dis- 
solution of  tbe  injunction,  upon  motion  to  dissolve 
it,  it  may  be  supported  by  affidavit  or  depositions.'* 

Tbe  principal  case  is  also  cited  in  Qallaberv. 
Moundsville.  84  W.  V a.  786, 18  S.  E.  Rep.  861. 

See  further,  monoflrrapbic  note  on  "Injunctions'* 
appended  to  Clay  tor  v.  Antbony,  15  Qratt.  518. 


of  it  that  he  could  g'et,  at  the  house  of  the 
said  Thomas  A.  North  ;  and  the  conplainaDt 
purchased,  among'  other  property,  a  negro 
man  named  George,  who  was  delivered  to 
the  complainant  and  carried  to  his  residence 
in  another  county;  that  the  said  slave  re- 
turned, by  permission  of  the  complainant,  to 
his  former  residence,  for  a  short  time,  when 
he  was  seized  by  Heyden,  a  Deputy  SheriflF 
of  Campt>ell  county,  under  an  execution  in 
favour  of  Stephen  Perrow  against  the  said 
Thomas  A.  North  ;  that  the  said  Perrow 
threatens  to  indemnify  the  SheriflF,  and  force 
a  sale  of  the  said  slave;  that  the  slave  pos- 
sesses a  peculiar  value  to  the  complainant, 
having  t>een  raised  in  his  family,  and  if  he 
should  be  sold,  he  may  t>e  carried  off  to 
foreign  parts,  or  exposed  to  cruelty  and 
hardships,  against  which  no  legal  remedy 
could  guard.  He  therefore  prayed,  that 
Perrow,  Heyden  and  Hunter,  the  Sheriff  of 
Campbell  county,  might  be  made  defend- 
ants ;  and  that  they  should  t>e  enjoined  from 
selling  the  said  slave,  and  be  compelled  to 
restore  him  to  the  complainant. 

The  Chancellor  refused  the  injunction,  but 
it  was  awarded  by  a  Judge  of  the  Court  of 
Appeals. 

The  complainant  died,  and  the  suit  was  re- 
vived in  thp  name  of  his  executor. 

Perrow  answered,  (protesting  against  the 
jurisdiction  of  the  Court,)  that  the  judgment 
on  which  the  said  execution  issued  was  for 
money  which  the  defendent  had  been  com- 
pelled to  pay  as  the  surety  of  the  said  Thomas 
A.  North:  that  the  slave  in  question,  was  not, 
at  the  time,  the  said  execution  was  levied, 
the  property  of  the  complainant ;  but,  so  far 
as  the  creditors  of  T.  A.  North  were  con- 
cerned, he  was  his  property  :  that  the  deed  of 
trust  mentioned  in  the  bill,  was  fraudulent, 
and  made  with  the  view  of  protecting  the 
property  of  the  said  T.  A.  North  from  the 
claims  of  his  creditors,  and  not  founded  on 
any  valuable  consideration,  or  if  any,  on  a 
grossly  inadequate  one :  that  by  the  deed, 
nearly  the  whole  of  T.  A.  North's 
3  *estate,  real  and  personal,  was  con- 
veyed for  the  benefit  of  the  complain- 
ant that  the  complainant  was  the  father  of 
the  said  T.  A.  North,  and  the  latter  having 
become  much  involved  in  debt,  they  com- 
bined and  confederated  together,  to  shelter 
and  protect  the  property  of  the  son  from  the 
claims  of  his  just  creditors ;  and  the  said 
deed  of  trust  was  the  fruit  of  this  combina- 
tion :  that  the  property  sold  under  the  deed 
of  trust,  was  fairly  worth  from  five  to  six 
thousand  dollars ;  but  it  was  so  obvious  to 
the  company  that  attended  the  sale,  that  the 
deed  was  fraudulent,  that  no  person  bid  for 
any  part  of  it,  but  the  complainant,  who  pur- 
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chased  it  for  about  three  thousaod  dollars, 
except  a  few  hogs,  and  a  small  mare,  which 
were  bought  by  one  of  his  sons :  that  a  son- 
in-law  of  the  complainant  was  the  crier  at 
the  sale,  and  the  greater  part  of  it  was 
knocked  out  to  him  at  his  first  bid :  that  after 
the  sale,  the  complainant  permitted  the  said 
T.  A.  North  to  retain  possession  of  the  land, 
and  all  his  household  and  kitchen  furniture  : 
that  as  to  the  slaves,  they  were  removed  to 
the  county  of  Charlotte,  in  a  few  months  after 
the  sale,  by  the  complainant,  but  he  imme- 
diately sent  back  to  the  said  T.  A.  North,  the 
same  number  of  other  slaves,  of  equal  value, 
which  have  ever  since  remained  in  the  pos- 
session, and  under  the  control,  of  the  said  T. 
A.  North.  The  defendant  therefore  af- 
firmed, that  the  said  deed  was  fraudulent 
and  void  against  creditors. 

Affidavits  were  taken  to  prove  the  fraudu- 
lent intention  with  which  the  conveyance 
wasmide.  The  deed  of  trust  recited,  that 
Thomas  A.  North  was  indebted  to  Anthony 
North,  in  the  sum  of  $3000 ;  to  satisfy  which, 
the  property,  real  and  personal,  therein 
mentioned,  was  conveyed  in  trust  to  Grief 
Barksdale. 

The  Chancellor  dissolved  the  injunction  ; 
and  at  a  subsequent  dav,  the  comolainant 
moved  the  Court  to  re-instate  it.  This  mo- 
tion was  rejected,  on  the  ground  of  want  of 
jurisdiction,  as  the  remedy  at  law  was  com- 
plete. 

From    this   order    the    complainant    ap- 
pealed. 
4  *Johnson,  for  the  appellant. 

Leigh,  for  the  appellee. 

January  27.  The  PRESIDENT  delivered 
his  opinion,  in  which  the  other  Judges  con- 
curred.* 

Upon  the  proofs  in  this  case,  it  is  unneces- 
sary to  decide  the  question  of  jurisdiction. 
The  evidence  in  the  record  does  not  only 
raise  the  suspicion  of  fraud  in  the  deed  (as 
was  admitted  by  the  counsel  for  the  appel- 
lant,) but  is  so  strong,  as,  in  mv  opinion,  to 
render  it  very  improbable,  if  not  impossible, 
that  it  cm  be  refuted  by  any  testimony  here- 
after to  be  taken.  On  a  motion  to  dissolve, 
it  ought  not  to  be  required  of  the  defendant,, 
to  invalidate,  by  full  proof,  the  allegations 
in  the  bill.  The  burthen  of  proof  lies  on  the 
plaintiflF  to  support  themi  Having  obtained 
the  injunction  on  the  prima  facie  evidence  of 
his  oath,  or  other  proofs,  all  that  is  expected 
of  the  defendant  is,  to  shew  that  it  is  entitled 
to  no  credit  To  wait  for  full  proof,  before 
the  injunction  is  dissolved,  woul<1  produce 
great  delay  and  much  mischief.  In  no  case, 
could  the  injunction  be  dissolved  until  the 
cause  was  ready  for  a  final  hearing;  and  in 
every  case,  by  an  appeal  from  the  decree,  the 
injunction  would  be  continued  until  the  final 
decision  of  the  case  in  this  Court  There 
might  be  more  hesitation  in  affirming  the  de- 
cree of  the  Chancellor,  if  the  appellant  would 
be  deprived  thereby  of  his  right  to  produce 
further  evidence  ;  but  that  not  being  the 
effect  of  the  affirmance  of  the  decree  here, 
for  the  reasons  stated  the  decree  is  affirmed. 


5  *Wilson  V.    8h9Ckleford.f 

January,  182fi. 
Vendor  of  Personal  Property— Liability. —By  tbe  com- 


•Judge  CABKLii.  absent. 

tPor  monoirraphic  note  on  Warranty,  see  end  of  case. 


mon  law,  the  vendor  of  personal  property  is  not 
answerable  for  tbe  qaallty  of  tbe  tbinc  sold,  unless 
be  eltber  warrants  its  quality,  or  makes  some 
false  representation  In  respect  to  it.  or,  knowlng- 
of  tbe  defect,  omits  to  disclose  it:  and  tbis  is  tbe 
law  of  Vlrjrinla. 

This  was  an  appeal  from  the  Chancery 
Court  of  Richmond. 

Wilson  filed  his  bill,  stating  that  in  1821, 
he  purchased  of  Shackleford  a  negro  woman 
and  tnree  children,  for  which  he  executed  his 
bond  payable  six  months  afterdate,  for $700 : 
that  the  complainant  believed,  from  the  state- 
ments and  representations  of  the  defendant, 
that  the  woman  was  sound  and  healthy,  and 
gave  him  a  sound  price :  that  a  few  days 
(perhaps  the  next  day)  after  she  came  into 
the  possession  of  your  complainant,  he  dis- 
posed of  her  to  one  John  Brown,  who  very 
shortly  thereafter  discovered  that  she  was 
diseased,  and  returned  her  to  the  complain- 
ant; when  she  was  examined,  and  pronounced 
unsound,  by  a  physician  of  great  reputa- 
tion, and  she  was  taken  back  by  the  cm- 
plainant :  that  when  the  defendant  was  called 
on  to  take  the  woman  back,  he  positively  re- 
fused, alleging  that  she  was  not  seriously  dis- 
eased ;  and  that  the  medical  gentleman  was 
deceived,  but  proposed  to  the  complainant 
that  he  should  carry  her  to  South  Carolina, 
(where  he  was  then  going.)  and  that  if  she 
was  not  well  before  she  was  sold,  that  he 
would  do  what  was  right  on  his  return  :  that, 
under  this  agreement,  the  complainant  car- 
ried the  negroes  to  South  Carolina  :  that  the 
malady  increased  while  travelling,  and 
before  her  arrival  it  was  obvious  that  she 
was  labouring  under  an  inveterate  dropsy : 
that  the  complainant  had  her  examined  by 
several  medical  gentlemen,  who  thought  her 
incurable  ;  and  he  sold  her  and  her  children 
to  a  purchaser  with  a  full  knowledge  of  her 
situation,  f<^r$475.  being  $225  less  than  the 
sum  for  which  he  had  executed  his  bond  to 
the  defendant,  in  addition  to  the 
6  charges    and    *trouble    of    removing 

them:  that,  nevertheless,  the  defend- 
ant has  obtained  a  judgment  for  the  full 
amount  of  the  bond  :  that  the  complainant, 
not  being  able  to  avail  himself  of  this  defence 
at  law,  institued  a  suit  in  the  County  Court 
of  Mecklenburg,  for  the  fraud,  but  has  not 
been  yet  able  to  get  a  judgment :  that  an  exe- 
cution has  been  levied  on  his  property .  He 
therefore  prayed  that  an  injunction  might  be 
granted  to  prohibit  the  defendant  from  pro- 
ceeding further  with  his  execution,  until  the 
decision  of  the  action  for  the  fraud,  &c. 

The  injunction  was  awarded,  upon  condi- 
tion that  the  plaintiff  should  dismiss  his 
action  at  law. 

Affidavits  were  taken  on  the  part  of  the 
plaintiff,  to  prove  the  unsoundness  of  the 
negro  woman  in  question  ;  and  on  the  part 
of  the  defendant,  to  prove  his  ignorance  of 
her  disease,  at  the  time  of  the  sale.  One  wit- 
ness says,  in  answer  to  the  question  put  by 
Wilson,  whether  Shackleford  did  not  ipromise 
that  if  the  negroes  proved  to  be  unsound,  he 
would  do  what  was  right,  ''I  most  think  he 
did  ;**  and  another  witness,  in  answer  to  a 
similar  question,  put  by  the  same  person, 
replied,  **I  believe  he  did." 

The  defendant  answered,  denying  that  the 
negro  was  unsound  when  he  sold  her  to  the 
complainant,  as  far  as  he  knew  or  believed  : 
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that  at  the  time  of  the  contract,  there  were 
no  iodicationa  in  her  appearance,  of  unsound- 
neas.  nor  anj  aug-geation  of  it  by  the 
complainant,  and  no  suspicion  of  it  by  the  de- 
fendant :  that  the  complainant,  being  a  negro 
trader,  carried  her  to  South  Carolina ;  and 
not  realizing  as  much  profit  as  he  expected, 
seeks  his  indemnification  in  thia  way  :  that 
he  does  not  conceive  himself  bound  to  repair 
the  losses,  if  any  had  been  sustained,  which 
the  complainant  might  have  incurred  in 
hawking^  the  woman  at>out :  that  the  defend- 
ant refused  to  take  her  back,  and  never 
a^nreed,  or  gave  the  least  right  to  believe,  that 
he  would  be  accountable  for  any  thing  that 
might  happen,  Ac. 

On  motion  of  the  defendant,  the  Court  dia- 
solved    the     io junction  ;   and    the  plaintiff 
appealed  to  this  Court. 

7  *3pooner,  for  the  appellant. 

Leigh,  for  the  appellee. 

January  28.  JUDGE  GREEN  delivered 
his  opinion,  in  which  the  other  Judges  con- 
cnrred. 

The  only  f^Tound  upon  which  the  appellant 
can  claim  relief,  is,  that  the  alave  which  he 
purchased  from  the  appellee  was,  at  the  time 
of  the  purchase,  affected  by  a  disease  which 
finally  proved  fatal,  but  which  was  not 
known  or  suspected  by  the  vendor,  at  the 
time  of  the  sale.  The  charge  in  the  bill, 
that  Shackleford.  after  the  woman  was  dis- 
covered  to  be  diseased,  promised  to  do  what 
was  right,  is  denied  by  the  anawer,  and  not 
proved  Of  the  two  witneases  who  speak 
upon  this  subject,  in  anawer  to  leading  ques- 
tions by  the  plaintiff,  one  saya,  '*I  most 
think  he  did ;"  and  the  other  saya,  *'I  believe 
he  did."  If,  however,  such  a  promise  were 
made,  it  would  only  bind  him  to  do  what,  in 
point  of  law,  he  was  l>ound  to  do. 

By  the  civil  law,  the  vendor  who  sold  prop- 
erty at  a  sound  price,  was  held  bound  to  war- 
rant against  all  secret  defects,  whether  they 
were  known  to  him  or  not ;  even  if  he  had 
made  no  warranty  or  representation  whatso- 
ever, in  respect  to  the  qualities  of  the  prop- 
erty 1  Domat.  80.  And  this  rule  has  been 
adopted  in  Connecticut  afld  North  and  South 
Carolina. 

But,  by  the  common  law  of  England,  which 
is  our  law,  it  has  been  held  unilormly,  from 
the  earliest  times,  that  the  vendor  is  not 
answerable  for  the  quality  of  the  thing  sold, 
nnless  he  either  warrants  its  quality,  or 
makes  some  false  representation  in  respect 
to  it  ;  or,  knowing  of  the  de^ct,  omits  to  dis- 
close it ;  in  which  case,  the  supuression  of 
the  truth  is  a  fraud.  The  same  doctrine  has 
been  held  in  many  of  the  United  States. 
(See  the  cases  cited  in  Peake'a  Ni.  Pri. 
Cases  115,  in  the  note  to  Melli»h  v  Mat- 
teaux  and  others,  and  in  Cooper's  Justinian 
610,  and  Dunlop  v.  Waugh,  Peake'a  Ni.  Pri. 

Cases  123  ) 
8  *If  we  doubted  whether  the  rule  of 

the  civil  law  or  that  of  the  common 
law  were  the  moat  just  or  convenient,  we 
should  be  bound  to  adhere  to  the  latter. 

The  order  dissolving  the  injunction  should 
be  affirmed. 
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I.  Scope  of  the  Note. 
II.  In  Sales  of  Personal  Property. 

A.  DeflDitioD. 

B.  Assets  Descending  from  Warranting  AncM- 

tor. 

C.  Implied  Warranty  of  Title. 

1.  General  Rule. 

2.  Vendor*s  Possession. 

8.  Applies  to  Exchance  of  Chatties. 
4.  Exception  to  the  Rale. 

D.  Implied  Warranty  of  Qaality. 

1.  General  Rule. 

2.  Exceptions  to  the  Rule, 
a  Unascertained  Article. 

b.  Manufacturer's  Warranty. 
£.  Implied  Warranty    of   Quality   from   FuU 
Prtce. 

F.  Sales  by  Description. 
1.  General  Rule. 

3.  Where  There  Has  Been  No  Inspection. 
8.  Warranty  in  Catalogtie. 

G.  Sale  by  Sample. 

H.  Sale  of  Specific  Article. 
I.  Warranty  of  Money,  Banknotes,  etc 
K.  SherifE  Not  a  Warrantor. 
L.  Power  of  Agents  to  Make  Warranty. 
M.  Form  of  Words  Necessary  to  Create  War- 
ranty. 
N.  Breach  of  Warranty. 

1.  General  Statement 

2.  Action  against  Personal  RepresentatiTes. 
8.  Evidence. 

4.  Proper  Action. 

6.  The  Declaration. 

a.  The  Declaration  in  a  Tort  Action. 

b.  Form. 

(1)  The  Breach. 

(2)  Scienter, 
fl.  The  Plea. 

7.  Instructions  of  Jury. 

8.  Measure  of  Damages. 

0.  Setoff. 

in.  In  Policies  of  Life  Insurance. 

A.  Definition. 

B.  Materiality. 

C.  Construction  of  Court 

1.  General  Statement 
8.  Misrepresentations. 

D.  Confiict  between  Statements  in  Application 

and  Proof  of  Lioss. 
IV.  In  Policies  of  Fire  Insurance. 

A.  Definition  and  Nature  of  a  Warranty. 

B.  Materiality. 

C.  Intention  of  Partiea 

D.  As  Affected  by  Statute. 

E.  Warranty  and  RepresenUtion  Distinguished. 

F.  Descriptive  Expression. 

G.  Kinds  of  Warrantlea 
1.  Aifirmative. 

8.  Continuing. 
8.  Construction  of  Court. 
H.  Application  Made  a  Part  of  Policy. 

1.  General  Statement 

2.  Contingent  Right  of  Dower. 

I.  Agent's  Knowledge  Imputable  to  the  Princi- 
pal. 
K.  Burden  of  Proof. 

I.  SCOPE  OP  THB  NOTB. 
The  term— warranty -has  a  peculiar  significance 
according  to  the  relation  in  which  it  is  used; 
whether  in  the  transfer  of  real  estate,  the  sale  of 
personal  property,  or  in  policies  of  insurance.  This 
article  is  confined  to  a  consideration  of  the  law  re- 
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latin*  to  warranties  In  sales  of  personal  property 
and  warranties  In  policies  of  Insurance;  the  law  of 
warranties  In  sales  of  real  property  is  treated  in  a 
separate  article,  see  monographic  noU  on  "Cove- 
nants" appended  to  Todd  v.  Summers,  i  Gratt  167. 
II.  IN  SALES  OP  PERSONAL  PROPERTY. 
A-  DEFINITION.— A  warranty  Is  an  express  or 
Implied  statement  of  something  which  a  party 
undertakes  shall  be  a  part  of  a  contract,  and, 
though  part  of  the  contract,  collateral  to  the  ex- 
press object  of  It  Ben  J.  Sales,  §  600;  Bouv.  L.  Diet. 
1214;  Chanter  v.  Hopkins,  4  Mees.  &  Welsh.  899. 

B.  ASSETS  DESCENDING  FROM  WARRANTING 
ANCESTOR.— Our  act,  1  Rev.  Code,  ch.  99,  §  21, 
p.  868.  taken  from«the  statute  of  Gloucester,  and  ex- 
tended generally  to  common-law  warranties,  ap- 
plies only  to  cases  of  real  assets  descending  from 
the  warranting  ancestor,  and  not  to  personal  assets, 
or  assets,  whether  real  or  personal,  accruing  from 
him  by  devise  or  bequest  Worsham  v.  Hardaway, 
i  Gratt  61. 

C.  IMPLIED  WARRANTY  OF  TITLE. 

1.  Gbnbeal  RULE.  — While  a  warranty  of  title 
should  only  be  implied  with  regard  to  sales  of  per- 
sonal property  when  good  faith  requires  It  Byrn- 
side  V.  Burdett,  16  W.  Va.  702.  Yet  when  a  sale  of 
chattels  Is  made  there  Is  always  an  Implied  war- 
ranty of  good  title  by  the  vendor,  where  the  goods 
are  In  the  vendor's  possession.  Bymslde  v.  Bur- 
dett 16  W.  Va.  703;  Jarrett  v.  Goodnow.a9  W.  Va. 
«02.  20  S.  E.  Rep.  575;  Cogar  v.  Barns  Lumber  Co.,  46 
W.  Va.  266.  88  S.  E.  Rep.  219. 

2.  Vendor's  Possession.— The  possession  of  a 
vendor  of  chattels  Is  equivalent  to  an  affirmation  of 
title.  And  In  such  case  the  vendor  Is  to  be  held  to 
an  Implied  warranty  of  title,  though  nothing  be 
said  on  the  subject  between  the  parties.  But  If  the 
property  sold  be  at  the  time  of  sale  In  the  posses- 
sion of  a  third  person,  and  there  Is  no  affirmation 
or  assertion  of  ownership,  no  warranty  of  title  will 
be  Implied.  If  however  there  be  an  affirmation  of 
title  when  the  vendor  Is  not  In  possession,  the 
vendor  should  be  subject  to  the  same  liability  as  If 
he  had  the  possession  at  the  time.  Bymslde  v.  Bur- 
nett 16  W.  Va.  702. 

3.  Applies  TO  Exchange  of  Chattels.— A  war- 
ranty of  title  Is  to  be  Implied  from  the  contract  as 
much  In  the  case  of  an  exchange  of  horses  then  In 
the  possession  of  those  making  the  trade  as  upon  a 
sale;  and  this  Implied  warranty  is  as  much  a  part 
of  the  contract  as  If  It  had  been  express.  Bymslde 
V.  Burdett  16  W.  Va.  702. 

4.  Exception  to  the  Rule.- a  sale  of  personal 
chattels  Implies  an  affirmation  of  the  vendor  that 
the  chattel  Is  his,  and  therefore  he  warrants  the 
title,  unless  It  be  shown  by  the  facts  and  circum- 
stances of  the  sale  that  the  vendor  did  not  Intend 
to  assert  ownership,  but  only  to  transfer  such  Inter- 
est as  he  might  have  In  the  chattel  sold.  Cogar 
V.  Burns  Lumber  Co.,  46  W.  Va.  256,  33  S.  E.  Rep.  219. 

D.  IMPLIED  WARRANTY  OF  QUALITY. 

1.  General  Rule.— It  Is  the  well-established  rule 
of  law  that  upon  the  sale  of  personal  property  there 
la  no  Implied  warranty  as  to  the  quality  and  the 
maxim  caveat  emptor  applies  In  the  absence  of  fraud 
or  express  warranty.  Gerst  v.  Jooes,  83  Gratt  618, 
34  Am.  Rep.  773;  Mason  v.  Chappell,  15  Gratt  672; 
Wilson  V.  Shackleford,  4  Rand.  5;  Jarrett  V.  Good- 
now.  89  W.  Va.  602,  20  S.  E.  Rep.  575. 

In  the  hiring  of  a  slave  even  an  express  warranty 
of  fitness  or  suitableness,  though  it  might  be  under- 
stood to  cover  essential  or  mental  defects,  would 
not  extend  to  the  absence  of  moral  qualities,  or  of 
experience  in  the  particular  business,  unlessi  speci- 
fied.   Howell  V.  Cowles,  6  Gratt  898. 


3.  Exceptions  to  the  Rule. 

a.  Unatcertained  Artiele.—lf  an  order  Is  given  for 
an  undescrlbed,  unascertained  thing,  stated  to  be 
for  a  particular  purpose,  the  vendor  will  be  held 
liable  unless  It  answers.  In  a  reasonable  degree  the 
purpose  for  which  it  was  purchased.  Mason  t. 
Chappell,  15  Gratt  678;  Gerst  v.  Jones,  82  Gratt.  618. 
84  Am.  Rep.  778;  Hood  v.  Bloch,  29  W.  Va.  244,  II  S. 
E.  Rep.  9ia 

For  where  there  is  warranty,  either  express  or 
implied  neither  the  Ignorance  of  the  seller  nor  the 
exsrclse  of  care  and  diligence  can  exempt  him  from 
liability  If  the  goods  do  not  answer  the  purposes  for 
which  they  were  sold.  Gerst  v.  Jones,  83  Gratt 
618.  84  Am.  Rep.  778. 

6.  Mafmfacturer'8  Warranty,— While  It  is  an  estab- 
lished rule  of  law  that  upon  the  sale  of  personal 
property  there  is  no  Implied  warranty  as  to  its  qual- 
ity, and  that  the  maxim  caveat  emptor  applies  In  the 
absence  of  fraud  or  express  warranty,  yet  there 
are  several  well-recognized  modifications  of  this 
rule;  and  one  of  them  is.  that  where,  on  an  execu- 
tory contract  of  sale,  goods  are  ordered  for  a  par- 
ticular purpose  known  to  the  seller,  he  Impliedly 
undertakes  that  they  shall  be  reasonably  fit  for  the 
purposes  for  which  they  are  ordered,  and  espe- 
cially Is  this  so  if  the  seller  Is  also  the  manufacturer 
of  the  goods  ordered.  Gerst  v.  Jones,  82  Gratt  618; 
Hood  V.  Bloch,  29  W.  Va.  244, 11  S.  E.  Rep.  9ia 

For  Example. ~j.  &  Co.  were  manufacturers  of  to- 
bacco, and  G.  a  manufacturer  of  boxes  for  pressing 
tobacco  In.  G.  agreed  to  furnish  J.  &  Co.,  during  the 
season  of  1870,  as  many  boxes  as  the  latter  would 
use  In  their  business,  at  the  rate  of  sixty-five  cents 
per  box,  and  under  this  agreement  did  furnish  said 
boxes  In  which  J.  &  Co.  pressed  their  tobacco,  and 
shipped  a  large  quantity.  Much  of  that  shipped, 
and  some  which  remained  in  the  factory  in  the  said 
boxes  moulded,  in  consequence  of  the  use  of  greea 
and  otherwise  unfit  timber  In  the  manufacture  of 
the  boxes,  and  J.  &  Co.'s  damages,  arising  from  the 
moulded  tobacco,  thus  caused,  amounted  to  nine 
cents  per  pound  of  the  tobacco  contained  In  said 
boxes.  On  a  suit  brought  by  J.  &  Co.  against  G.  to 
recover  these  damages.  Held,  that  G.  was  liable 
for  the  same.    Gerst  v.  Jones,  88  Gratt  518. 

E.  IMPLIED  WARRANTY  OP  QUALITY  FROM 
FULL  PRICE.— It  Is  well-settled  law.  In  this  state, 
that  in  a  sale  of  personal  chattels  a  full  price  does 
not  Import  a  warranty  as  to  quality.  Mason  r. 
Chappell.  15  Gratt  572:  Wilson  v.  Shackleford.  4 
Rand.  6. 

P.  SALES  BY  DESCRIPTION. 

1.  General  Rule.— The  general  rule  seems  to  be 
that  In  a  sale  of  goods  by  description,  where  the 
buyer  has  not  Inspected  them,  there  Is,  In  addition 
to  the  condition  precedent  that  the  goods  shall  an- 
swer the  description,  an  implied  warranty  that  they 
shall  be  saleable  or  merchantable.  Mllburn,  etc., 
Co.  V.  Nlsewarner,  90  Va.  714.  19  S.  E.  Rep.  846;  Hood 
V.  Bloch,  29  W.  Va.  244, 11  S.  E.  Rep.  910.  See  Hood 
V.  Bloch,  29  W.  Va.  244,  11  S.  E.  Rep.  910,  distinguish- 
ing  Mason  v.  Chappell,  15  Gratt  572;  Gerst  v.  Jones, 
88  Gratt  518;  Proctor  v.  Spratley.  78  Va.  254. 

2.  Where  There  Has  Been  No  Inspection.— The 
maxim,  caveat  emptor,  does  not  apply  to  a  sale  of 
goods  where  the  buyer  has  no  opportunity  for 
Inspection.  Hood  v.  Bloch.  29  W.  Va.  244,  11  S.  B. 
Rep.  910;  Gerst  v.  Jones,  32  Gratt  518. 

In  cases  like  this,  the  question  Is  not  whether  the 
purchaser  has  had  an  opportunity  of  examining 
the  article,  but  whether  he  has  In  fact  examined  It 
and  whether  the  defect  Is  one  readily  discoverable 
upon  Inspection.  He  Is  not  bound  to  examine  at  alt 
for  he  has  the  right  to  rely  upon  the  judgment  of 
the  seller,  and  to  take  for  granted  that  the  latter 
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has  furnished  an  article  answering  the  terms  of 
hts  contract.    Gerst  ▼.  Jones,  82  Gratt  518. 

t.  Wabbahtt  in  Cataix>oub.— Defendant  ordered 
wa^rons  of  plaintiff  upon  the  latter*s  blank  form. 
upon  which  was  indorsed  a  warranty  agreement  to 
replace  or  pay  for  broken  parts  nnder  certain  con- 
ditions, if  said  parts  were  sent  to  the  factory  as  evi- 
dence. The  cataloflme  of  the  plaintiff,  npon  which 
the  defendant  also  relied  in  purchasing,  contained 
a  warranty  as  to  the  material  and  workmanship. 
One  lot  of  wacrons  was  bousrht  upon  the  representa- 
tion in  the  catalosme  alone.  The  watrons  were 
made  of  defective  material,  and  repairs  for  some 
parts  were  sent  for,  but  never  came,  and  one 
wheel  was  sent  but  never  heard  from.  H«ld,  that 
defendant  was  entitled  to  damages  under  the  war- 
ranty in  the  catalogne.  on  protection  at  the  factory 
of  the  broken  or  defective  parts,  althoug-h  the  parts 
were  not  sent  to  the  factory.  Milbum  Wasron 
Co.  T.  Nisewarner.  90  Va.  714.  19  S.  E.  Rep.  840. 

0.  SALE  BY  SAMPLE.— Unless  parUes  deal  with 
the  sample  with  the  mutual  underscandinc  that  the 
balk  is  like  sample,  the  sale  is  not  by  the  sample, 
and  otherwise  there  can  be  no  warranty  implied, 
and  the  maxim  eaveai  emptor  applies.  Proctor  v. 
SpraUey.  78  Va.  254. 

H.  SALE  OP  SPECIFIC  ARTICLE.-Where  a 
specific  article  is  ordered  and  furnished,  the  law  is 
well  settled  that,  although  the  purchaser  states  the 
purpose  to  which  he  intends  to  apply  it,  there  is  no 
implied  warranty  on  the  part  of  the  vendor  that 
it  is  suitable  for  the  purpose;  and  he  will  not,  in  the 
absence  of  fraud  or  an  express  warranty,  be  held 
liable  however  unfit  and  defective  it  may  be.  Ma- 
son T.  Ohappell,  15  Oratt.  572;  Gerst  v.  Jones,  82 
Oratt.  518, 34  Am.  Rep.  778. 

1.  WARRANTY  OF  MONEY,  BANKNOTES,  ETC. 
—BALDWIN,  J.,  delivered  the  opinion  of  the  court. 
The  court  is  of  opinion  that  there  is  no  implied 
warranty  of  the  value  of  current  money  of  the  coun- 
try, passing  from  hand  to  hand,  in  the  course  of 
trade,  commerce  and  other  business.  This  is  true, 
not  only  of  the  money  made  by  a  law  a  srood  tender 
in  the  payment  of  debts  and  performance  of  con- 
tracts, but  is  equally  so  in  regard  to  the  notes  of 
banks  and  bankers,  payable  to  bearer,  and  circu- 
lated by  delivery.    Edmunds  v.  Diflr^s,  1  Gratt  861. 

There  is  but  a  single  amarantee  which  those  who 
circulated  the  money  of  that,  or  any  other  kind, 
can  be  understood  to  crive.  to  wit,  that  it  is  what  it 
purports  to  be,  genuine  and  not  counterfeit.  Be- 
yond that,  in  the  absence  of  express  warranty,  or 
fraudulent  misrepresentations  or  concealment,  the 
receiver  takes  it  at  his  own  risk.  There  is  no  im- 
plied warranty,  whether  of  title  or  value,  in  the  cir- 
culation of  banknotes,  any  more  than  of  other 
money.  The  title  to  them  can  never  be  questioned 
in  the  hands  of  a  bona  fide  holder:  and  on  his  part 
he  takes  them  as  money,  for  whatever  they  may  be 
worth.  Edmunds  v.  1  Differs,  Oratt.  861 :  Lyons  v. 
MiUer.  6  Gratt.  440. 

The  per8«>ns  transferrins'  impliedly  undertakes 
that  the  instrument  is  srenuine,  in  other  words  that 
it  is  what  it  purports  to  be;  and  if  it  turns  out  to  be 
a  forgery,  there  is  a  failure  of  the  consideration, 
which  subjects  him  to  the  repayment  of  the  money 
he  has  received.  Nor  is  it  material  whether  the 
person  making  the  transfer,  receives  the  consider- 
ation for  his  own  use,  or  for  the  use  of  another:  un- 
less he  is  actiuff  as  an  acent,  and  discloses  not  only 
Us  ag-ency.  but  the  name  of  the  principal  for  whom 
he  ts  actinc^:  in  which  case  he  is  not  a  party  to  the 
contract,  the  contract  beiag-  made  with  his  princi- 
pal through  bis  agent.    Lyons  v.  Miller,  6  Gratt  44a 

K-  SHERIFF  NOT  A  WARRANTOR.-Under  Rev. 
Oode.  VOL  2,  p.  160.  when  the  sheriff  has  received  a 


bond  of  idemnity  he  is  bound  to  sell  the  property 
taken  in  execution,  whether  it  belongs  to  the  debtor 
or  not  hence  it  cannot  be  held  that  the  sheriff 
Impliedly  warranted  the  title  of  the  property  in 
question.  Stone  v.  Pointer,  5  Munf.  287.  A  sheriff 
selling  under  execution,  with  good  faith,  incurs 
no  responsibility  as  to  title  there  beiuff  no  implied 
warranty,  raised  by  law,  under  such  a  sale,  the 
rule  caveat  emptor  applies  to  such  a  case.  Saunders 
T.  Pate,  4  Rand.  8. 

L.  POWER  OF  AGENTS  TO  MAKE  WARRANTY. 
—A  general  agent  to  sell  personal  property  is  pre- 
sumed to  have  power  to  make  such  warranties 
with  reference  to  the  property  as  are  usual  and 
customary  in  like  sales  in  that  locality.  It  is  com- 
petent for  the  party  relying  upon  such  warranty  to 
prove  as  a  usage  of  trade  what  warranties  are  usu- 
ally demanded  by  the  buyer  and  given  by  the 
agents  of  the  seller  in  affecting  sale  of  similar  arti- 
cles in  that  locality.  A  restriction  upon  the  power 
of  the  agent  to  make  the  usual  warranties  in  effect- 
ing like  sales,  of  which  the  buyer  has  no  notice  or 
knowledge,  is  not  binding  on  him.  If  there  be  evi- 
dence tending  to  prove  what  warranties  are  usually 
given  by  agents  in  effecting  like  sales,  it  is  for  the 
Jury  to  determine  whether.  In  the  particular  case, 
the  agent  was  clothed  with  the  requisite  authority. 
Reese  v.  Bates.  94  Va.  821,  26  S.  E.  Rep.  865. 

A  general  agent  to  sell  is  authorized  to  do  what^ 
ever  is  usual  in  the  market  to  carry  out  the  object 
of  his  agency.  But  it  is  for  the  Jury  to  determine 
upon  the  evidence  what  is  usual.  It  is  not  neces- 
sary for  the  principal  to  have  notice  of  the  course 
of  business.  If  such  agent,  in  accordance  with  the 
usage  of  trade  of  the  place  of  sale,  gives  a  warranty 
of  the  quality  of  the  goods  sold,  which  is  not  in  it- 
self unjust  to  his  principal,  the  latter  will  be  bound 
by  it  although  ignorant  of  such  usag-e.  Reese  r. 
Bates,  94  Va.  821,  26  S.  E.  Rep.  865. 

M.  FORM  OF  WORDS  NECESSARY  TO  CREATE 
WARRANTY.— No  special  form  of  words  is  neces- 
sary to  create  a  warranty.  A  representation  made 
by  a  vendor  either  at  the  time  when  the  bargain  is 
concluded,  or,  if  it  be  a  verbal  sale,  during  the 
course  of  dealings,  which  led  to  the  bargain,  will  or 
will  not  be  held  to  be  a  warranty  according  to  the 
intention  of  the  parties,  to  be  gathered,  with  an  ex- 
ception presently  stated  in  case  of  ambiguity,  from 
the  written  contract  if  the  terms  of  sale  be  reduced 
to  writing,  and  if  not  in  writing  from  the  conversa- 
tion of  the  parties  at  the  time  of  or  proceeding  the 
contract  and  during  the  negotiation  and  from  all 
the  surrounding  circumstances.  To  make  such 
representatl<»i  a  vvarranty  it  is  not  sufficient  that  it 
appears  to  have  been  an  inducement  to  the  buyer, 
but  it  must  appear,  that  it  entered  into  the  contract 
of  sale,  when  It  was  concluded,  and  was  intended 
by  the  vendor  as  a  warranty  and  so  understood  by 
the  vendee.  If  this  does  not  appear.  It  will  not  be 
held  to  be  a  warranty,  and  the  vendor  may  or  may 
not  be  responsible  for  such  representation,  if  it 
turn  out  to  be  false.  If  there  be  a  warranty  either 
express  or  implied,  the  vendor  is  always  responsi- 
ble on  his  contract,  if  the  warranty  be  broken.  But 
if  the  untrue  representation  be  not  an  implied  war- 
ranty, the  responsibility  therefor  of  the  vendor 
will  depend  on  a  variety  of  circumstances,  as  we 
have  seen.    Crisllp  v.  Cain,  19  W.  Va.  488,  479. 

"It  is  enough,  if  the  words  used  import  an  engage- 
ment on  the  part  of  the  vendor  that  the  article  is 
what  he  represents  it  to  be.  Any  distinct  affirma- 
tion of  quality,  made  by  the  vendors  at  the  time  of 
the  sale,  not  as  an  expression  of  opinion  or  belief, 
but  as  an  assurance  to  the  purchaser  of  the  truth 
of  the  fact  affirmed,  and  an  Inducement  to  him  to 
make  the  purchase,  is,  if  accordingly  received  and 
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relied  on  and  acted  npon  by  the  par  chaser,  an 
express  warranty.**  (Mason  y.  Chappell.  16  Oratt 
572-8).  **The  sreneral  rnle  is,  that  whatever  a  person 
represents  at  the  time  of  a  sale  is  a  warranty.** 
Herron  y.  Dibrell.  87  Oa.  289.  IS  S.  E.  Rep.  074. 

An  affirmation  of  quality  by  the  seller  of  aroods  at 
the  time  of  the  sale,  intended  as  an  assurance  of 
fact  and  relied  on  by  the  buyer,  constitutes  a  war- 
ranty. No  particular  form  of  words  is  necessary 
to  constitute  a  warranty.  If  the  seller  assumes  to 
assert  a  fact,  of  which  the  buyer  Is  icnorant,  or 
makes  a  representation  of  quality  which  the  buyer 
relies  on  as  a  warranty  aad  is  thereby  induced  to 
make  the  purchase,  the  seller  is  bound  by  it  as  a 
warranty,  whether  he  so  intended  it  or  not.  Reese 
T.  Bates.  04  Va.  831.  26  S.  E.  Rep.  865. 

N.  BREACH  OF  WARRANTY. 

1.  GsNSRAL  Statbmbkt.— Where  foods  delivered 
to  the  buyer  are  inferior  in  quality  to  what  was  war- 
ranted by  seller,  the  buyer  may  sue  at  once  for  the 
breach  of  the  warranty  without  returning-  the 
ffoods  or  ffivinir  any  notice  to  seller.  Eastern  Ice 
Go.  V.  KiufiT.  86  Va.  97. 9  S.  E.  ^p.  506. 

2.  ACTION  AGAINST   PBBSONAI.  RBI^BBSBNTATIWS. 

—An  action  on  the  case  for  fraud  in  selling  to  the 
plaintifE  an  unsound  slave,  which  he  was  induced  to 
purchase  by  means  of  a  false  and  fraudulent  war- 
ranty of  soundness:  or  by  means  of  a  fraudulent 
concealment  of  the  unsoundness  of  the  slave  can- 
not be  maintained  against  the  personal  representa- 
tive of  the  vendor.  And  thousrh t  here  is  a  J  udg-ment 
In  favor  of  the  plaintiff,  the  error  will  not  be  cured 
by  the  statute  of  Jeofails.  Judcment  should  be 
rendered  in  favor  of  the  defendant  non  obstante 
iferscUet.    Boyles  v.  Overby.  11  Oratt  202.  and  note. 

8.  EYiDENOB  —While  the  alUoata  and  probata  must 
always  agree  it  is  well  settled  that  under  a  count  in 
a  declaration  alleging-  a  warranty,  the  plaintiff 
may  prove  an  express  or  implied  warranty,  the 
leiral  effect  of  the  two  heing  the  same.  Oerst  v. 
Jones.  82  GratL  518. 

Upon  proof  of  a  warranty  that  a  fertilizer  is  m 
gooiX  as  any  other  article  of  like  character  and 
price  offered  upon  the  same  market,  a  breach  of 
the  warranty  may  be  established  by  proof  that 
when  applied  in  like  quantities  to  the  same  crop, 
durinir  the  same  season,  upon  the  same  land,  receiv- 
ing the  same  cultivation,  results  were  obtained 
from  the  warranted  fertilizer  inferior  to  those  ob- 
tained from  other  fertilizers  offered  upon  the  same 
market  at  the  same  price.  Reese  v.  Bates.  94  Va. 
822.  86  S.  E.  Rep.  865. 

The  jury  is  justifiable  in  finding-  that  tobacco  was 
warranted  by  seller  by  evidence  that  seller  repre- 
sented to  buyer  that  "it  was  sound"  and  "redried.** 
and  "would  certainly  keep."  Herron  v.  Dibrell.  87 
Va.  289.  12  S.  E.  Rep.  674. 

4.  Pbopbb  Action.— When  the  vendee  of  personal 
property,  takes  from  the  vendor  a  warranty  of 
soundness,  and  g-ets  possession  of  the  property 
under  his  purchase,  if  he  becomes  satisfied  that  the 
property  was  ausoand  at  the  time  of  the  sale,  he  has 
a  right  to  pursue  one  of  two  courses:  either  to  keep 
the  property  and  sue  the  vendor  on  the  covenant, 
or  to  return  the  property  in  a  reasonable  time  and 
sue  for  the  purchase  money.  In  the  first  case,  if 
the  vendee  keeps  the  property,  and  recovers  from 
the  vendor  the  difference  between  the  value  of  the 
property  sound,  as  warranted  to  be,  and  unsound 
as  it  was.  at  the  time  of  sale,  he  will  have  all  he  is 
entitled  to.  In  the  other  case,  if  the  vendor  Ukes 
back  the  property,  then  the  contract  is  rescinded, 
and  if  he  pays  to  the  vendee  the  purchase  money, 
there  being  no  question  as  to  expenses  for  keeping-, 
etc.,  then  the  parties  are  placed  in  '"statu  quo.** 
Graham  v.  Bardin,  1  Pat  A  H.  206.  and  note. 


The  action  of  trespass  on  the  case,  is  a  proper 
remedy  for  the  breach  of  an  express  warranty  of 
soundness  of  a  slave,  or  other  personal  chattel  sold, 
as  much  so  as  to  the  action  of  assumpsit  with 
which  it  is  a  concurrent  remedy,  and  the  party  atr- 
firrieved  may  elect  between  them.  In  both  forms  of 
action,  the  gravaman  is  the  breach  of  the  warranty, 
which  in  the  former  is  treated  as  a  tort,  with  the 
appropriate  language  in  declaring-  for  a  tort  Trice 
V.  Cockran,  8  Oratt  442,  and  not^.  See  mono- 
graphic note  on  "The  Action  of  Covenant"  appended 
to  Lee  V.  Cooke.  1  Wash.  806. 

5.  Thb  Dbclabation. 

a.  The  Declaration  a  Tort  <*»  .Action.— In  an  action 
on  a  warranty  of  title  to  a  chattel,  it  is  sufficient 
proof  of  the  warranty,  that  the  vendor  affirmed  it 
to  be  his,  and  the  action  lies  on  such  affirmation, 
yet  if  the  plaintiff  does  not  choose  to  resort  to  the 
appropriate  remedy  for  breach  of  contract  but 
sues  as  for  a  tort  his  count  must  conform  to  the 
nature  of  the  action.  Here,  the  first  count 
is  in  case  for  a  deceit;  the  second  is  certainly 
not  in  assumpsit  but  in  case  on  the  warranty, 
and  in  that  view  is  defective.  It  should  have 
cbarg-ed,  that  the  defendant  by  falsely  and 
fraudulently  warranting-  the  slave  to  be  his  ab- 
solute property,  sold  him  to  the  plaintiff.  The 
wrong-  consists  in  the  false  warranty;  which  there- 
fore, is  of  the  very  essence  of  the  charg-e.  Brown 
V.  Shields,  6  Lei^h  446,  and  note. 

b.  Form. 

<i)  The  Bi9«ch.— The  law  attaches  no  warranty  of 
fitness,  or  suitableness,  or  even  soundness,  to  the 
hiriniT  of  a  slave.  There  may  be  an  express  war- 
ranty of  soundness  or  qualities,  and  there  may  be 
cases  in  which  an  implied  warranty  arises  from 
circumstances;  but  in  either  case  the  warranty 
must  be  stated,  and  the  breach  of  it  alleged  in  the 
pleading-.    Howell  v.  Ck>wle8.  6  Oratt  898. 

<»)  Sdenter.- But  a  scienter  or  knowledge  of  the 
defendant  of  unsoundness  is  immaterial,  and  need 
not  be  alleged  in  the  declaration,  nor  if  alleged 
need  it  be  proved.  Trice  v.  Cockran.  8  Oratt  460, 
and  note:  Oerst  v.  Jones.  82  Oratt  518. 84  Am.  Rep. 
778. 

6.  Thb  PijBA.— In  an  action  of  debt  upon  a  bond, 
defendant  pleads  that  the  bond  was  ffiven  for  the 
price  of  fiToods  which  he  bousrht  of  plaintiff,  who 
represented  that  they  were  sound  and  marketable, 
when  in  fact  they  were  unsound  and  damaged,  and 
by  means  thereof  unsaleable:  but  the  plea  does  not 
aver  a  warranty  of  the  quality  of  the  roods;  or  that 
the  plaintiff  knew  that  the  said  representations 
made  by  him  were  untrue:  or  that  he  used  any 
fraud  or  art  to  disguise  or  conceal  their  true  condi- 
tion of  quality.  The  plea  is  defective:  and  properly 
rejected  when  tendered.  Cunningham  v.  Smith, 
10  Oratt  255,  60  Am.  Dec.  888,  and  note. 

In  an  action  for  the  breach  of  warranty  given  on 
a  sale  of  farm  wagons,  it  cannot  be  contended  for 
the  first  time  on  appeal  that  the  wagons  were  used 
for  other  than  farm  purposes.  Milburu  Wa^on  Co. 
V.  Nisewamer.  90  Va.  714.  19  S.  E.  Rep.  846. 

7.  Instructions  of  Jubt.— In  an  action  to  recover 
the  price  of  fertilizers  sold,  where  the  defense  is  a 
breach  of  warranty  of  the  quality  of  the  fertilizer, 
it  is  not  error  to  instruct  the  jury  that  they  are  to 
look  to  the  evidence  for  proof  of  the  warranty  and 
its  breach,  and.  if  established,  they  must  find  for 
the  defendant  "such  damages"  as  have  resulted 
naturally  from  the  breach  of  said  warranty,"  "nat- 
urally** here  means  legitimately,  and  the  instrac- 
tlons  leaves  it  to  the  jury  to  determine  from  the 
evidence  the  amount  of  such  damages.  Reese  t. 
Bates,  94  Va.  822,  26  S.  E.  Rep.  865. 

8.  Mbabubb  or  Damaobs.- Upon  a  breach  of  war- 
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ranty  of  personal  property  sold,  tbe  measure  of 
damages  is  the  difEereoce  between  the  value  of  the 
article  with  the  defect  warranted  against  and  the 
Talue  it  would  have  borne  without  the  defect 
Thornton  r:  Thompson,  4  Gratt  121;  and  note:  East^ 
em  Ice  Go.  v.  Kin? .  86  Va.  07.  0  S.  E.  Rep.  600. 

Bat  in  Thornton  r.  Thompson.  4  Qratt  121.  it  is 
said:  The  price  at  which  the  article  was  sold  is  the 
proper  evidence  at  that  time,  if  sound  and  the 
extent  of  the  warranty.  And  the  rule  is  the  same 
whether  the  purchaser  offers  to  return  the  article 
or  not.    See  also,  Boyles  v.  Overby,  11  OratL  208. 

On  a  warranty  of  soundness  of  an  animal,  it  is  for 
the  jury  to  decide  what  is  embraced  therein.  And 
on  that  question,  the  qualities  and  uses  for  which 
the  animal  was  sold  and  purchased  may  be  referred 
to  as  explaininc  what  was  intended  to  be  included 
in  the  warranty.  Thornton  ▼.  Thompson,  4  Qratt 
121.  and  note. 

A  Tendee  of  a  slave,  sold  with  warranty  of  sound- 
ness, tenders  the  slave  back  to  the  vendor,  on 
discovering  that  he  is  unsound.  The  vendor  re- 
fuses to  receive  him.  and  the  vendee  brings  an 
action  to  recover  damages  for  the  breach  of  war- 
ranty. Held,  he  is  entitled  to  recover  the  dam- 
ages he  has  suffered,  though  he  sold  the  slave. 
after  the  tender,  at  public  auction,  and  received 
the  proceeds  to  his  own  use;  without  having  given 
notice  to  the  vendor  of  the  time  and  place  of  sale. 
Oraham  v.  Bardin,  1  Pat  &  H.  906,  and  note. 

9.  SsT-OiT.— For  a  discussion  of  the  question  as  to 
a  breach  of  warranty  being  relied  on  by  way  of 
•et-off  to  an  action  to  recover  the  purchase  price  of 
the  article  warranted.  See  monographic  nots  on 
**Sct^Off.  Recoupment  and  Counterclaim"  appended 
to  Anderson  v.  Bullock,  4  Munf.  44S. 

111.  IN  POLICIBS  OP  LIFE  INSURANCE. 

A-  DEFINITION.— A  warranty  is  a  stipulation 
upon  the  literal  truth  or  fulfilment  of  which  the 
validity  of  a  contract  depends.  It  is  in  the  nature 
of  a  condition  precedent  and  like  that  must  be 
strictly  complied  with,  whether  material  or  not 
Home  Life  Ins.  Ck>.  v.  Sibert  06  Va.  408, 81  S.  E.  Rep. 
619:  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  08  Va. 
lOSi,  85  S.  E.  Rep.  861.  See  also.  Fire  Ins.  Co.  v.  West 
76  Va.  675:  Va.  F.  &  H.  Ins.  Co.  v.  Morgan,  90  Va.  890, 
18  a  E.  Rep.  101. 

B.  MATERIALITY.— Where  the  answers  to  ques- 
tions propounded  in  an  application  for  insurance 
are  made  warranties  by  the  contract  of  insurance. 
It  is  a  matter  of  no  consequence  whether  they 
were  material  to  the  risk  or  not  Home  L.  Ins.  Co. 
V.  Sibert  96  Va.  408,  81  S.  E.  Rep.  519:  Schwarzbach 
T.  Ohio.  etc..  Union.  25  W.  Va.  623:  Metropolitan  L. 
Ins.  Co.  V.  Rutherford,  98  Va.  105,  85  S.  E.  Rep.  861. 
The  validity  of  the  policy  depends  upon  the  literal 
trath  of  such  answers.  Metropolitan  L.  Ins.  Co.  v. 
Rutherford.  06  Va.  105.  85  S.  E.  Rep.  861.  This  re- 
moves their  materiality  from  the  consideration  of 
the  Jury:  and  if  any  of  the  answers  are  false  in 
fact  the  policy  is  thereby  forfeited,  though  they 
were  made  in  perfect  good  faith.  (P.  652.) 
Schwarzbach  v.  Ohio.  etc..  Union,  25  W.  Va.  628. 

a  CONSTRUCTION  OF  COURT. 

1.  Gbnbbal  Statbmsnt.— But  •  in  determining 
whether  the  answers  by  the  insured  in  the  applica- 
tion are  warranties  or  representations,  the  court 
leans  in  favor  of  construing  the  policy  as  making 
them  representations  rather  than  warranties:  and 
if  a  portion  of  the  policy  or  application  would  indi- 
eaie  them  to  be  warranties,  but  another  portion  of 
the  application  shows  that  they  were  to  be  regarded 
as  representations,  the  answers  to  these  questions 
will  not  be  regarded  as  warranted  to  be  true. 
Schwarsbach  ▼.  Ohio.  etc..  Union,  25  W.  Va.  628: 


Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co..  04  Va. 
861,  26  S.  E.  Rep.  850:  Lynchburg  Ins.  Co.  v.  West  76 
Va.  575. 

Because  parties  are  not  held  to  have  entered  into 
warranties  unless  they  clearly  so  intend.  Morotock 
Ins.  Co.  V.  Fostoria  Novelty  Co.,  04  Va.  861.  26  S.  E. 
Rep.  860. 

2.  MiSBBPBBSBNTATioNS— Though  the  policy  be 
construed  as  not  warranting  the  truth  of  the  an- 
swers of  the  insured,  yet  if  these  answers  to  specific 
questions  are  misrepresentations,  the  policy  will  be 
avoided  whether  the  court  or  Jury  regard  the  an- 
swers as  material  or  not:  for  the  parties  by  putting 
and  answering  such  questions  have  declared,  that 
they  regarded  them  as  material.  (P.  655.)  Schwarz- 
bach V.  Ohio.  etc..  Union,  25  W.  Va.  628. 

On  an  application  to  a  second  company  for  insur- 
ance as  a  ''rejected  risk"  based  upon  and  averring 
tbe  truth  of  the  statements  in  the  application  to  the 
first  company,  failure  to  disclose  the  fact  that  since 
rejection  by  the  first  company  the  applicant  had 
been  twice  examined  and  rejected  as  unsound  by 
the  medical  examiners  of  the  second  company  is  a 
breach  of  warranty  contained  in  the  applica- 
tion that  no  proposal  or  application  to  insure  the 
life  of  the  applicant  had  ever  been  made  to  any 
company  or  agent  upon  which  assured  had  been 
rejected,  or  upon  which  a  policy  had  not  been 
issued  and  received  by  him,  and  bars  any  recov- 
ery upon  the  policy.  National  Life  Ass'n  ▼.  Hop- 
kins, 07  Va.  167,  83  S.  E.  Rep.  530. 

D.  CONFLICT  BETWEEN  STATEMENTS  IN 
APPLICATION  AND  PROOF  OF  LOSS.-If  a  life 
policy  makes  the  statement  of  tbe  application  on 
which  it  Is  issued  warranties,  and  such  application 
states  that  the  death  of  the  father  of  the  assured 
was  caused  by  one  disease,  and  the  proof  of  loss 
made  by  the  beneficiary  and  offered  in  evidence  by 
him  states  that  said  death  was  caused  by  a  different 
disease,  on  a  demurrer  to  the  evidence  of  the 
beneficiary,  in  an  action  against  the  insurance 
company.  Judgment  should  be  given  for  the  com- 
pany. Metropolitan  L.  Ins.  Co.  v.  Rutherford,  08 
Va.  105.  85  S.  E.  Rep.  861. 

IV.  IN  POLiaBS  OP  HRE  INSURANCE. 

A.  DEFINITION  AND  NATURE  OF  A  WAR- 
RANTY.—"An  express  warranty."  says  Mat,  quot- 
ing from  1  Arnould  Ins.  f  577  "is  a  stipulation 
inserted  in  writing  on  the  face  of  the  policy,  on  tbe 
literal  truth  and  fulfilment  of  which  the  validity  of 
the  entire  contract  depends.  By  a  warranty  the 
insured  stipulates  for  tbe  absolute  truth  of  the 
statement  made  and  the  strict  compliance  with 
some  promised  line  of  conduct,  upon  penalty  of 
forfeiture  of  his  right  to  recover  In  case  of  loss 
should  the  statement  prove  untrue,  or  the  course 
of  conduct  promised  be  unfulfilled.  A  warranty  is 
an  agreement  in  the  nature  of  a  condition  pre- 
cedent and,  like  that  must  be  strictly  compiled 
with."  This  is  the  language  of  the  decided  cases, 
and  of  this  court  in  Lynchburg  Fire  Ins.  Co.  v. 
West  76  Va.  575:  Va.  F.  &  M.  Ins.  Co.  v.  Morgan.  90 
Va.  200,  18  S.  E.  Rep.    101. 

B.  MATERIALITY.— Whether  the  fact  stated  or 
the  act  stipulated  for  be  material  to  the  risk  or  not 
is  of  no  consequence,  tbe  contract  being  that  the 
matter  is  as  represented  or  shall  be  as  promised: 
and  unless  it  prove  so.  whether  from  fraud,  mis- 
take, negligence,  or  other  cause,  not  proceeding 
from  the  insurer,  or  tbe  intervention  of  law  or  the 
act  of  Qod.  tbe  insured  can  have  no  claim.  "One  of 
the  very  objects  of  the  warranty  is  to  preclude  all 
controversy  about  the  materiality  or  immate- 
riality of  the  sutement  If  the  warranty  be  a 
statement  of  facts  it  must  be  literally  true;  if  a 
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ntlDQlation  tbat  a  certain  act  sball  or  sball  not  be 
done,  it  must  be  literally  performed."  May  Ins. 
«noted  and  approved  In  Va.  F.  &  M.  Ins.  Co.  ▼.  Mor- 
gan. 90  Va.  200.  18  S.  E.  Rep.  191. 

C.  INTENTION  OP  PARTIES.- Wbetber  a  state- 
ment is  a  warranty  or  not  depends  noon  tbe  inten- 
tion of  tbe  parties.  a6  does  tbe  nature  and  effect  of 
tbe  warranty,  wben  tbere  is  one.  wblcb  is  to  be 
vatbered  from  tbe  lanfiruasre  used  and  tbe  subject 
matter  to  wbicb  it  relates.  Va.  F.  &  M.  Ins.  Co.  v. 
Morsran,  90  Va.  290.  18  S.  E.  Rep.  191. 

Parties  will  not  be  beld  to  bave  entered  into  a 
contract  of  warranty  unless  tbey  clearly  intended 
It,  and  if  a  policy  is  so  framed  as  to  retfder  it 
doubtful  wbetber  tbe  parties  intended  tbat  tbe 
exact  trutb  of  tbe  applicants*  statements  sbould  be 
a  condition  precedent  to  any  binding  contract,  tbat 
construction  wbicb  imposes  upon  tbe  assured  tbe 
oblifiration  of  a  warranty  sbould  not  be  favored. 
Morotock  Ins.  Co.  v.  Fostoria  Co.,  94  Va.  361.  90  S.  £. 
Rep.  850;  Lyncbburgr  P.  Ins.  Co.  v.  West,  76  Va.  575. 

D.  AS  AFFECTED  BY  STATUTE.— In  Virginia 
it  b as  been  provided  by  act  of  assembly  approved 
February  26tb,  1900.  tbat  no  answer  to  any  interro- 
cations  made  by  an  applicant  for  a  policy  of  insur- 
ance sball  bar  tbe  rlffbt  to  recover  upon  any  policy 
issued  upon  sucb  application,  by  reason  of  any 
warranty  in  said  application  or  policy  contained 
unless  it  be  clearly  proved  tbat  sucb  answer  was 
wilfully  false  or  fraudulently  made,  or  tbat  it  was 
material. 

E.  WARRANTY  AND  REPRESENTATION  DIS- 
TINGUISHED.—A  stipulation  on  tbe  face  of  tbe 
policy,  by  tbe  assured  for  tbe  absolute  trutb  of  a 
statement,  is  a  warranty  in  tbe  nature  of  a  condi- 
tion precedent,  and  on  its  literal  trutb,  or  fulfilment 
tbe  validity  of  tbe  policy  depends.  A  representation 
Is  a  statement  incidental  to  tbe  contract.  If  false, 
and  material  to  tbe  risk,  wbetber  wilful  or  by 
mistake,  tbe  policy  is  avoided.  Lyncbburff  Fire 
Ins.  Co.  V.  West.  76  Va.  676. 

APPRBISTICBS. 

Who  May  Bind. -A  fatber  may  bind  bis  infant 
cbjld  apprentice  by  indentures  to  wbicb  tbe  cbild  is 
a  party,  but  indentures  of  apprentlcesbip  executed 
¥y  tbe  fatber,  witbout  tbe  cbild*s  concurrence,  are 
not  only  voidable,  but  void.  Pierce  v.  Massenbursr, 
4  Leigb  493.  See  State  v.  ReufF,  29  W.  Va.  751.  2  S.  E. 
Rep.  801. 

And  overseers  of  tbe  poor,  under  a  proper  order 
of  tbe  county  court,  may  bind  out  cbildern  witbin 
their  Jurisdiction.    Brewer  v.  Harris,  5  Gratt.  285. 

Prooeedinffs— Requirements  of  Statute.— A  minor  can 
only  be  bound  as  an  apprentice  by  bis  fatber,  or,  if 
none,  by  bis  guardian,  or,  if  neither  father  nor 
guardian,  by  his  motber  with  tbe  consent,  entered 
of  record,  of  the  county  conrt  of  the  county  in  which 
the  minor  resides  :  or,  without  such  consent,  if  tbe 
minor  belnff  fourteen  years  of  age  agree  in  writing 
to  be  BO  bound,  or  unless  such  minor  be  found  beg- 
ging in  sucb  county,  or  is  likely  to  become  charge- 
able thereto,  and.  if  not  so  bound,  the  indentures 
of  the  apprenticeship  are  void.  State  v.  Reuff.  29 
W,  Va.  761.  2  a  E.  Rep.  801.  See  Code  of  Va.,  S 
2681 :  Code  of  W.  Va..  p.  718. 

Sane— Under  Order  of  Court— Appeol.—And,  if  in- 
fants are  bound  as  apprentices  pursuant  to  an- 
order  of  the  county  court,  no  appeal  lies  from  such 
order.  Cooper  ▼.  Saunders.  1  Hen.  &  M.  418.  See 
Code  1887,  S  2681. 

Sane— 5anio— Certiorari.— But.  where,  pursuant  to 
an  order  of  tbe  county  court,  infants  are  bound  ap- 
prentices, though  tbere  be  no  appeal  from  such 
order,  a  writ  of  etrtiorari  lies  to  bring  up  the  rec- 


ord and  correct  the  proceedings.    Cooper  r.  Saun. 
ders,  1  Hen.  &  M.  415. 

The  Contract-Parties— Remedies.- Where  the  in^ 
dentures  of  apprenticeship  contain  covenants  by 
tbe  master  in  favor  of  tbe  motber  of  tbe  appren- 
tices, and  also  in  favor  of  the  apprentices,  but  the 
latter  are  not  parties  to  it,  it  is  valid,  and  the  reme- 
dies will  be  adapted  to  tbe  case.  Brewer  v.  Harris. 
5  Gratt  285. 

5ame-Same-Sufflciont  Execution.- Where  tbe 
order  of  court  directs  a  child  to  be  bound  out  by  the 
overseers  of  tbe  poor,  and  only  one  of  the  overseers 
executes  tbe  indenture  it  is  sufllcient.  Brewer  t. 
Harris,  5  Gratt  285. 

Same— Binding  for  Shorter  Period.— And,  when  tbe 
statute  directs  that  apprentices  shall  be  bound  out 
till  tbey  are  eighteen  years  of  age,  a  binding  out  till 
the  age  of  seventeen  is  valid.  Brewer  v.  Harris*  » 
Gratt  285. 

Rights  and  Uabllltles-nedlcal  Attendance.— A  mas- 
ter of  an  apprentice  Is  bound  to  pay  for  medical 
attendance  on  tbe  apprentice,  from  tbe  very  nature 
of  tbe  relation  between  master  and  apprentice; 
and  the  fatber  of  the  apprentice  is  only  bound 
when  tbe  services  bave  been  rendered  at  his  in- 
stance.    Easley  v.  Craddock.  4  Rand.  488. 

Same— Bntldng  Away.— Where  a  child  is  appren- 
ticed witbout  its  concurrence,  tbe  contract  being 
void,  a  party  who  entices  tbe  child  away  from  lis 
master  is  not  liable  in  damages.  Pierce  v.  Massen- 
burg,  4  Leigh  498. 

Actions— Proper  Parties. -Covenant  will  not  He  1b 
in  the  name  of  the  apprentice  on  the  indenture  of 
apprenticeship  entered  into  by  the  overseers  of  the 
poor  without  any  previous  order  of  court  for  bind- 
ing out  the  apprentice.  Such  indenture  is  not  a 
statutory  deed,  and.  therefore,  covenant  can  only 
be  maintained  on  it  in  the  name  of  the  overseers 
who  are  parties  to  it  Bullock  v.  Sebrell,  6  L.eigh 
560.    See  Poindezter  v.  Wilton,  8  Munf.  188. 

Same— 5ame.— An  action  In  behalf  of  an  appren- 
tice, upon  bis  indenture  of  apprenticeship,  sbould 
not  be  brought  in  tbe  name  of  the  overseer  of  the 
poor,  but  in  his  own  name.  Poindezter  v.  Wilton,  t 
Munf.  188.    See  Bullock  v.  Sebrell,  0  Leigh  560. 

Qu«re— Removal- Legal  Settlement— If  the  appren- 
tice Is  removed  out  of  the  county  or  corporation  la 
which  he  was  bound,  can  tbe  court  thereof  direct 
the  overseer  of  their  poor  to  send  for  and  bind  him 
to  another  master  ;  and  whether  an  apprentice  se 
moved  obtains  legal  settlement  in  the  county 
wherein  he  is  moved  by  remaining  there  twelve 
months  during  his  apprenUcesbipr  Cooper  v.  Saoa- 
ders,  1  Hen.  &  M.  418. 

P.  DESCRIPTIVE  EXPRESSIONS.-The  expres- 
sion in  a  policy,  viz:  "a  two-story  frame  building 
standing  on  leased  ground  20z50  feet  also  one 
story  frame,  18zl6  feet  occupied  as  a  hardware 
store  and  dwelling,  situated  in  the  town  of  Antwerp. 
Clarion  Co.,  Pa."  is  merely  a  description  of  the  sub- 
ject insured,  and  not  a  designation  of  the  uses  It 
should  be  put  to,  and  is  no  warranty,  within  itself, 
that  it  should  be  so  occupied,  during  the  risk. 
Bryan  v.  Peabody  Insurance  Co.,  8  W.  Va.  606. 
G.  KINDS  OP  WARRANTIES. 
1.  AFTiRMATivB.- According  to  the  authorities, 
warranties  are  of  two  kinds,  vU,:  (1)  Affirmative, or 
warranties  inpreMenti,  as  they  are  sometimes  called, 
which  affirms  the  existence  of  certain  facts  per- 
taining to  tbe  risk  at  the  time  of  the  insurance:  an 
instance  of  this  class  is  Va.  Fire  &  Marine  Ins  Co. 
V.  Buck,  88  Va.  517.  18  S.  E.  Rep.  978.  There  the 
insured,  in  answer  to  a  question  in  the  application, 
stated  tbat  a  watchman  slept  on  the  premises  at 
night  On  the  night  of  the  fire  the  watchman  was 
absent,  but  it  was  held  that  the  policy  was  not 
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thereby  avoided,  because  tbe  answer  related  to 
the  present,  and  not  to  the  f  atnre— In  other  words, 
that  the  sutement  was  manifestly  Intended  as  af- 
firmance of  the  usnal  and  existla?  state  of  thlnffs, 
and  had  nothinff  promissory  as  to  the  future.  Va. 
F.  A  M.  Ins.  Ck>.  T.  Morffan.  00  Va.  S90.  18  S.  E.  Rep. 
tOI. 

S.  CoMTiNinNO.— The  second  kind  of  warranty, 
continuing-  or  promissory,  is  one  which  requires 
•omethinr  to  be  done  or  omitted  after  the  insur- 
ance takes  effect,  and  during  its  continuance  and 
if  not  complied  with  according  to  its  terms  avoids 
the  contract.  In  the  case  at  bar,  the  promise  of 
the  insured  to  keep  his  books  In  an  iron  safe  or 
secure  in  another  building  falls  within  this  cate- 
gory. The  contract  is  express  that  the  books  would 
be  thus  safely  kept:  and  if.  as  is  admitted  the  prom- 
ise has  not  been  fulfilled,  there  can  be  no  recov- 
ery. Va.  F.  A  M.  Ins.  Ck>.  v.  Morgan,  00  Va.  200.  18  S. 
E.  Rep.  101. 

S  CoKSTBucnoN  OF  CouET.— The  rule  is  that  the 
court  never  construes  a  warranty  as  promissory 
and  continuing,  if  any  other  reasonable  construc- 
tion can  be  given.  Va.  F.  &  M.  Ins.  Ck>.  v.  Buck.  88 
Va.  517.  18  S.  £.  Rep.  078. 

H.  APPLICATION  MADE  A  PART  OF  POLICY. 

].  QsNBRAi.  Statkmbmt.— It  would  Seem,  "that 
wheuever  the  application  is  incorporated  in  the 
policy  as  a  warranty,  tbe  warranty  should  be  re 
carded  as  relating*  only  to  matters  of  which  the 
assured  had,  or  should  be  presumed  to  have  had, 
some  disUnct.  definite  knowledge,  and  not  as  to 
such  matters  as  depend  wholly  upon  opinion  and 
jndirment.  Staples.  J.,  in  Lynchburg  F.  Ins.  Co.  v. 
West,  7fl  Va.  67B. 

3.  CONTINOBNT  RiQHT  OF  DowBB.— If  the  applica- 
cation  for  a  policy  is  made  a  part  of  the  policy,  and 
la  a  warranty  and  covers  the  applicant's  interest  in 
and  title  to  the  property,  and  his  answer  to  the 
fuestlon  "what  is  your  title  to  or  interest  in 
the  property  to  be  insnredr*  is  "fee  simple.**  Held, 
the  fact  that  the  wife  of  a  former  owner  of  the 
property  who  is  still  alive,  has  a  conting-ent  rig-ht  of 
dower  in  it,  does  not  afEect  the  applicant's  interest 
In  or  title  to  the  property.  Nor  is  it  such  an  in- 
cumbrance as,  not  being-  mentioned  in  his  answer, 
win  be  a  breach  of  the  warranty.  If  in  such  case 
the  application  is  not  a  warranty,  the  failure  to 
mention  the  existence  of  such  a  contingent  right 
•f  dower,  is  not  such  a  misrepresentation  as  will 
avoid  the  policy.  Southern  Mut  Ins.  Co. v.  Kloeber, 
81  Oratt.  780:  Virginia  F.  &  M.  Ins.  Co.  v.  Kloeber,  81 
Qratt  740. 

L  AGENT'S  KNOWLEDGE  IMPUTABLE  TO 
THE  PRINCIPAL.— The  agent's  knowledgre  of  the 
real  cbnditlon  and  situation  of  the  risk  Is  imputable 
to  the  principal  and  estops  the  latter  from  setting 
«p  a  warranty  inconsistent  therewith.  Lynchburg 
Fire  Ins.  Co.  v.  West,  76  Va.  675. 

K.  BURDEN  OF  PROOF.— I  u  an  action  upon  a 
Ire  insurance  policy  the  burden  of  proof  is  on  the 
defendant  to  show  a  breach  of  affirmative  warran- 
ties—mere statements  of  existing  facts— by  the 
plaintiff  in  his  application  for  the  insurance.  It  Is 
not  incumbent  on  the  plaintiff  to  allege  such  war- 
ranties and  aver  their  performance.  They  are  not 
conditions  precedent  to  his  right  of  recovery. 
Morotock  Ins.  Co.  v.  Fostorla  Novelty  Co.,  04  Va. 
861.  96  S.  E.  Rep.  850. 


Saunders  v.  Pate  and  Others. 

January.  1826. 

Sbsriffs— Sale  nnder  Execution -Liability  as  to  Title.  •- 

A  Sheriff  selling  under  execution,  with  good  faith. 


•PaMIc  Saio-To  What  Purchaser  Entitled. -A  pur- 
chaser at  a  public  sale  of  land,  made  by  a  trustee 


incurs  no  resDonsibility  as  to  title;  there  bein^ 
no  implied  warranty,  raised  by  law.  under  such  a 
sale.    The  rule  caveat  emptor  applies  to  such  a 

5«me  —  Retaro  on  Execution  —  Bvldeace.  —  Quasre, 
whether  the  return  of  the  Sheriff,  on  an  execution, 
can  be  used  as  evidence  for  him.  in  a  suit  by  the 
purchaser  of  property  sold  under  execution? 

5aine— Sale  under  Execution- Indemnifying  Bond- 
Rights  of  Purchaser  ln.-Quaere,  whether  the  pur- 
chaser of  properly  sold  under  execution,  can  have 
the  benefit  of  an  Indemnifying  bond,  given  to  the 
Sheriff,  on  the  principle  of  substitution? 

This  was  an  appeal  from  the  Chancerj 
Court  of  Lynchburg. 

The  bill  was  filed  by  Saunders,  setting 
forth  the  following-  case  :  That  John  Pate  ob- 
tained a  judgment  against  James  Wright^ 
and  sued  out  a  Ca.  Sa.  which  was  levied  by  a 
Deputy  of  Samuel  Hancock.  Sheriff  of  Bed- 
ford county  ;  upon  which  Wright  delivered  to 
the  said  Sheriff,  two  negro  men,  named  York 
and  Primus,  in  discharge  of  his  body:  that 
the  said  negroes  were  about  to  be  set  up  to 
sale  to  satisfy  the  said  execution,  when  the 
sale  was  forbidden  by  Read  and  Robertson, 
who  claimed  them,  by  virtue  of  a  deed 
of  trust,  in  which  they  were  trustees,  to 
secure  the  payment  of  certain  debts  therein 
specified :  that  the  Sheriff  refusing  to 
proceed,  unless  he  was  indemnified,  John 
Pate  tendered  to  the  said  Deputy  Sheriff  his 
bond,  with  EMmund  Pate  as  his  surety, 
9  and  the  said  Deputy  *proceeded  with 
the  sale  :  that  the  complainant  was  the 
highest  bidder,  at  about  $500 ;  and  the  ne- 
groes were  cried  out  to  him,  and  delivered 
into  his  possession,  and  the  purchase  money 
paid  :  that  Read  and  Robertson  brought  a  suit 
against  the  complainant,  for  the  said  ne- 
groes ;  in  which  the  plan  tiffs  proved  a  supe- 
rior title,  and  recovered  the  said  negroes ; 
which  judgment  was  affirmed  by  the  Court 
of  Appeals  :  that  the  complainant  has  fully 
discharged  the  said  judgment ;  so  that  he 
has  twice  paid  the  price  of  the  negroes  :  that 
James  Wright,  the  original  proprietor  of  the 
slaves,  is  utterly  insolvent.  He  therefore 
prayed  that  Hancock  the  Sheriff,  Goggin  his 
Deputy,  John  Pate,  and  Edmund  Pate  his 
surety,  might  l)e  made  defendants,  and  that 
they  might  be  decreed  to  pay  the  amount 
paid  upon  the  purchase  at  the  Sheriff's  sale, 
with  interest,  &c. 

The  answer  of  Goggin,  the  Deputy  Sheriff, 
states,  that  he  only  sold  Wright*s  right  and 
title  in  the  said  slaves,  and  no  other :  that 
Wright  had  previously  obtained  an  injunc- 
tion to  stay  Read  and  Robertson  from  selling 
tbe  said  slaves  under  the  deed  of  trust  afore- 
said ;  and  that  he  had  given  the  said 
Saunders,  amongst  others,  as  his  surety  on 
the  injunction  bond  :  that  the  creditors  in 
the  said  deed  exhibited  the  deed  at  the  sale  ; 
when  the  complainant  purchased  the  slaves, 
as  the  respondent  believes,  to  save  himself 
from  the  consequences  of  his  suretyship,  and 
prevent  the  slaves  from  being  carried  off  by 


muRt  look  to  the  title  of  the  grantor  of  the  land :  and 
he  is  entitled  only  to  a  deed  with  Rpeclal  warranty 
of  title.  He  cannot  look  to  the  trustee  for  a  good 
title,  for  In  making  the  sale  be  is  but  an  agent;  be 
cannot  look  to  the  creditor,  for  he  sells  nothing, 
and  is  merely  to  receive  the  proceeds  of  the  sale. 
To  such  a  sale  the  principle  of  camat  emptor  applies. 
Fleming  v.  Holt.  12  W.  Va.  IC2.  citing  principal  case 
as  authority.  To  the  same  effect,  the  principal  case 
is  cited  in  Petermans  v.  Laws.  6  Leigh  629:  Jones  v. 
Thorn.  45  W.  Va.  198,  82  S.  E.  Rep.  176. 

See   jrenerally,    monographic  note  on   "Judicial 
Sales"  appended  to  Walker  v.  Pajre.  21  Gratt  flSfl. 
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any  other  purchaser  :  that  at  the  pressinfir  in- 
stance of  Pate,  and,  he  believes,  of  the  plain- 
tiff's attorney  also,  the  respondent  agreed, 
upon  being  indemnified,  to  sell  the  property  ; 
and  he  accordingly  took  John  Pate's  bond, 
with  Edmund  Pate  as  his  surety  :  that  the 
slaves  sold  for  $506  50,  on  a  credit  till  the  31st 
of  May:  that  the  injunction  aforesaid  wai>  af- 
terwards dissolved,  as  the  respondent  under- 
stood :  that  Read  and  Robertson  brought  a 
suit  for  the  said  slaves,  and  recovered  them, 
if  to  t>e  had,  or  the  said  sum  of  $506  50,  and 
a  sum  in  damages,  equal  to  the  interest  of 
the  said  sum  :  that  the  slaves  were  proved  to 
have    been    worth  $150    per    annum, 

10  *for  hire,  during  the  six  and  a  half 
years  that  they  were  kept  by  the  com- 
plainant, by  virtue  of  the  title  he  purchased, 
which  would  amount  to  near  $1000 :  that  he 
conceives  he  ought  not  to  be  compelled  to 
pay  the  said  sum  of  $506  Sfi,  with  interest,  as 
he  has  never  been  benefited  by  the  use  of  it, 
Ac. 

The  answer  of  John  Pate  agrees  with  that 
of  Goggin,  with  the  additional  allegation, 
that  the  Sheriff  returned  the  execution  with 
a  statement  that  he  had  sold  the  right  of  the 
defendant  Wright,  in  the  said  slaves ;  knd 
that  he  offered  to  pay  the  complainant  the 
original  purchase  money,  ($506  50,)  with  in- 
terest from  the  10th  of  March,  1810,  and  the 
further  sum  of  $506  50,  with  interest  from 
September,  1816,  and  receive  from  the  com- 
plainant the  said  slaves,  and  their  reason- 
able hire  since  he  had  them  ;  and  further,  that 
there  is  no  claim,  in  law  or  equity,  against  a 
creditor,  if  the  title  to  property  sold  under 
execution,  proves  defective  ;  as  the  purchaser 
takes  the  right  of  the  debtor,  and  no  other : 
that  a  bond  of  indemnity  does  not  alter  the 
case  ;  because  it  is  taken  for  the  security  of 
theSheriff  or  claimant,  and  not  for  that  of 
the  purchaser,  Ac, 

The  return  on  the  execution  states,  "that 
James  Wright's  property  in  them,  (the  slaves 
in  question,)  only  was  sold  " 

The  Chancellor  dismissed  the  bill ;  and  the 
complainant  appealed. 

Johnson,  for  the  appellant,  contended : 
I.  That  Saunders  might  maintain  a  suit,be- 
cause  he  purchased  the  slaves  at  the  Sheriff's 
sale,  without  any  stipulation  that  he  was  to 
get  only  Wright's  title  :  that  the  Sheriff's  re- 
turn is  not  admissible  evidence,  in  his  own 
favor,  to  prove  that  he  only  sold  the  title  of 
Wright.  Besides,  having  taken  an  indemni- 
fying bond,  he  was  not  at  liberty  to  restrict 
the  title  of  the  property  sold,  but  was  obliged 
to  sell  the  complete  title, 

2.  What  remedy  has  the  purchaser? 

11  *  At  common  law,  the  Sheriff  was  not 
bound,  unless  he  sold  with  a  knowl- 
edge of  the  defects  of  title.  If  he  had  such 
knowledge,  he  would  l>e  charged  with  an  im- 
plied warranty.  Peto  v.  Blades,  5  Taunt.  657. 
But,  he  might  go  into  equity,  and  compel  the 
parties  to  interplead. 

Oar  Statute  gave  the  Sheriff  another  rem- 
edy to  accomplish  the  same  object,  viz:  an 
indemnifying  bond.  The  owner  is  turned 
over,  in  the  first  instance,  to  the  indemnify- 
ing bond,  unless  it  proves  insufficient  by  in- 
solvency. 2  Old  Rev.  Code,  160 ;  Acts  of  1812, 
p.  25,  ch.  16 ;  Carrington  v.  Anderson,  5 
Munf.  32  These  laws  were  intended  to  af- 
ford, both  to  the  Sheriff  and  the  true  owner. 


a  simple  and  adequate  remedy.  Stone  v. 
Pointer,  5  Munf.  287,  proves  that  in  such 
case,  the  Sheriff  was  bound  to  sell.  The  pur- 
chaser of  the  property  is  protected  under  the 
Act  of  Assembly,  as  much  as  he  would  have 
been  at  common  law.  The  plaintiff  in  the 
execution  is  alone  liable  to  any  risque,  which 
he  has  the  choice  of  taking  upon  himself,  or 
not. 

Equity,  therefore,  has  jurisdiction,  that 
the  several  parties  may  be  brought  before  the 
Court,  to  ascertain  on  whom  the  liability 
may  fall.  On  the  ground  of  substitution, 
the  purchaser  has  become  invested  with  all 
the  rights  of  the  trustees,  who  have  recov- 
ered the  slaves ;  and  if  they  could  have  sued 
on  the  indemnifying  bond,  so  may  the  pur- 
chaser, who  has  discharged  their  claim. 

Call,  for  the  appellees,  contended :  1.  That 
the  sale  changed  the  property,  because  the 
owner  had  no  redress  but  by  suit  upon  the 
bond.  He  cannot  sue  the  Sheriff,  who  is 
liable  to  nobody.  Stone  v.  Pointer,  S  Munf. 
287,  The  Act  of  1813,  ch.  16,  compels  the 
Sheriff  to  sell,  and  therefore,  secures  the  pur- 
chaser. Dalt  Sh'ff.  148,  In  this  respect,  it 
is  like  a  venditioni  exponas, 

2.  The   purchaser   shou>d  have  defended 
himself  at  law  ;  and  his  failure  to  do  so,  can- 
not give  a  cause  of  action  against  other  per- 
sona. 
12  ♦3.  The   purchaser    bought  without 

warranty.  That  this  is  the  general  rule 
of  law,  appears  from  the  case  of  Peto  ▼. 
Blades.  5  Taunt.  657.  Besides,  he  was  ap- 
prised of  the  claim  of  the  trustees 

4.  If  the  plaintiff  was  entitled,  he  had  re- 
dress at  law  ;  for,  an  action  for  money  had 
and  received  would  lie 

5.  This  suit  cannot  t>e  maintained  on  the 
ground  of  substitution  ;  because,  neither  the 
owner  nor  the  Sheriff  had  a  right  to  sue  for 
the  property,  as  the  bond  was  a  bar  to  such 
an  action.  And,  therefore,  there  was  no  per- 
son through  whom  the  complainant  could 
claim. 

6.  The  complainant  was  surety  in  the  in- 
junction bond,  and  therefore  liable. 

7.  Lastly,  the  plaintiff  purchased  the  slaves 
much  below  their  value,  and  seeks  to  make 
a  gain  against  one  who  seeks  to  avoid  a  loss. 
The  offer  made  by  the  appellee  Pate  was 
as  liberal  as  the  appellant  had  any  right  to 
expect. 

January  28.  JUDGE  CARR  delivered  his 
opinion. 

John  Pate  issued  a  Ca.  Sa.  against  James 
Wright,  which  being  executed,  he  delivered 
two  negro  men  in  discharge  of  his  body.  At 
the  day  of  sale  of  these  negroes.  Read  and 
Robertson,  as  trustees,  exhibited  a  deed,  by 
which  these  slaves  were  conveyed  to  them, 
to  secure  certain  claims :  and  though  they 
did  not  forbid  the  sale,  the  Sheriff  required 
indemnity.  Pate  gave  it ;  the  property  was 
fiold  ;  and  the  plaintiff  was  the  purchaser. 
The  trustees  brought  detinue  against  him, 
and  had  a  recovery  The  plaintiff  paid  the 
value  assessed,  with  the  damages,  and  files 
this  bill  for  the  recovery  of  this  money, 
either  from  the  Sheriff  or  his  Deputy,  or  from 
Pate  and  his  surety  in  the  indemnifying 
bond.  Wright,  the  debtor,  is  made  no  party; 
but  it  is  stated  that  he  is  utterly  insolvent. 

It  seemed  admitted  in  the  argument,  that 
at  common  law,  a  Sheriff  selling  under  exe- 
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cation,  with  gx)od  faith,  incurred  no  respon- 
sibility as  to  title  :  that  there  was  no 

13  implied  warranty  ^raised  by  the  law  on 
such  a  sale.     This,  indeed,  seems  to  be 

clear.  In  the  case  of  the  Monte  Alegre,  9 
Wheat.  616,  Thompson,  J.  deliverinsr  the 
opinion  of  the  court,  says,  ''^zrenerally  in  all 
judicial  sales,  the  rule  caveat  emptor  must 
apply,  from  the  nature  of  the  transaction, 
there  being-  no  one  to  whom  recourse  can  t>e 
had  for  indemnity  ;"  and  though  this  is  not, 
strictly  speaking,  a  judicial  sale,  the  reason- 
ing applies.  In  2  Bay*8  Reports,  170,  (a  case 
which  I  have  not  had  an  opportunity  of  read- 
ing, but  which  is  cited  in  the  above  case,) 
the  Court  decided,  that  at  a  Sheriff's  sale, 
caveat  emptor  is  the  t>est  possible  rule  that 
can  be  laid  down  ;  stating  emphatically,  that 
all  who  attend  such  sales  ought  to  take  care, 
and  examine  into  the  title  :  that  no  warranty, 
express  or  implied,  can  be  raised  on  the  part 
of  the  owner,  as  to  whom  the  proceeding  is 
compulsory,  nor  of  the  Sheriflf,  who  is  the 
mere  agent  of  the  Court,  nor  of  the  Court  it- 
self. In  5  Serj.  &  Rawle,  225.  Duncan  J.  de- 
livering- the  opinion  of  the  Court,  says,  that  a 
sale  by  a  Sheri£P  excludes  all  warranty.  The 
purchaser  takes  all  risk.  Caveat  emptor 
applies,  with  all  its  force,  to  him.  The 
case  cited  in  the  argument  from  5  Taunt. 
Rep.  675,  Peto  v.  Blai^es,  turned  entirely  on 
the  fraud  of  the  Sheriff  in  gelling  property 
as  belonging  to  the  debtor,  and  concealing 
the  fact,  well  known  to  him,  that  the  prop- 
erty was  then  in  possession  of  the  messenger 
of  the  assignees  of  bankrupt ;  and  Ch.  J. 
Gibbs  says,  if  the  action  lies  at  all,  it  lies 
upon  the  ground  that  the  plaintiff  has  been 
deceived,  and  is  the  worse  for  the  deceit. 

It  is  clear,  that  upon  the  ground  of  fraud 
or  deceit,  no  action  would  lie  against  the 
Sheriff,  in  the  case  t>efore  us  ;  for  the  plain- 
tiff, in  his  bill,  states,  that  when  the  sale  of 
the  slaves  was  about  to  take  place,  the  deed 
of  trust  was  exhibited  The  plaintiff  then, 
when  he  bought,  knew  perfectly  that  he  was 
buying  property  to  which  there  was  a  claim, 
and  he  had  the  ground  of  the  claim  before 
his  eyes.  He  knew,  too,  that  the  Sheriff  re- 
fused to  sell,  until  he  was  indemnified.  Be- 
ing  thus    forewarned,    he    can  claim 

14  nothing  *on  the  ground  of  deception 
It  is  stated,  indeed,  by  the  Sheriff  in 

his  return,  and  also,  in  his  answer,  that  he 
sold  nothing  more  than  Wright's  interest  in 
the  slaves. 

The  counsel  for  the  plain  tiff  acknowledged, 
that  if  this  were  in  proof,  the  Court  must 
consider  the  plaintiff  as  buying  at  his  own 
risque,  and,  therefore,  t>ound  to  stand  by  it ; 
but,  he  contended,  that  the  return  was  no 
evidence,  because  no  part  of  what  the  Sher- 
iff is  bound  by  law,  to  return  ;  and  he  cannot, 
by  his  return,  make  evidence  for  himself,  or 
affect  the  rights  of  the  parties.  With  respect 
to  the  answer,  too,  that  (it  was  said.)  was  a 
snt>stantive,  affirmative  fact,  and  must  be 
proved  as  other  facts. 

Without  canvassing  the  soundness  of  these 
objections,  it  seems  to  me  clear,  that  the 
plaintiff  did  buy  nothing  more  than  Wright's 
interest  in  the  slaves,  and  knew  well  at  the 
time,  that  he  was  doing  so.  The  property 
was  set  up  as  Wright's.  A  deed  of  trust, 
which  he  had  given  on  this  property,  was 
brought  forward  and  exhibited.    All   were 


told,  (the  plaintiff  among  others,)  '*6entle- 
men,  here  is  a  lien.''  I  do  not  mean  that 
these  very  words  were  addressed  to  them  ; 
but,  the  exhibition  of  the  deed  proclaimed 
this  in  the  strongest  terms.  The  Sheriff, 
after  this,  selling  the  property,  whether  he 
declared  it  or  not,  sold  only  Wright's  inter- 
est ;  that  is,  he  sold  them  as  Wright's,  sub- 
ject to  this  lien.  This  state  of  things  would, 
of  necessity,  operate  strongly  upon  the  price 
of  the  property.  Kvery  one  would  judge  for 
himself.  If  he  thought  the  deed  fraudulent, 
or,  that  if  fair,  there  was  more  property  than 
would  pay  the  debts  it  was  bound  for,  he 
would  t>e  encouraged  to  bid  something;  and 
he  would  be  regulated  by  his  own  judgment, 
weighing  the  price  against  the  chances  of 
losing  the  property,  or  part  of  it,  under  the 
lien.  Under  these  circumstances,  the  plain- 
tiff t>ought  two  negro  men  for  $506  SO,  which 
are  said  to  t>e  worth  $800  or  $900.  He  held 
them  six  years,  the  hire  being  worth,  it  is 
said,  150  dollars  per  annum  ;  and  then,  when 
the  recovery  was  had,  it  was  merely  the  price 
he  had  given,    with  interest  on    the 

15  ♦money  ;  and  the  defendant.  Pate,  of- 
fers, in  his  answer,  to  take  the  bargain 

off  his  hands,  paying  up  t>oth  the  sums 
which  he  has  paid,  with  interest  from  the 
dates  of  the  payments,  and  receive  from  him 
the  slaves,  with  a  reasonable  hire.  And,  as 
the  defendant  might  have  been  held  to  this 
offer,  if  the  plaintiff  had  closed  with  it,  we 
must  suppose  him  serious  in  making  it. 
Taking  all  these  things  into  view  :  that  it  is 
the  settled  law  of  the  contract,  that  a  Sheriff, 
dealing  fairly,  makes  no  warranty ;  that  the 
sale  was  fair  here,  and  the  plaintiff  pur- 
chased only  Wright's  title,  well  knowing 
what  that  was  ;  that  in  consequence,  he  got 
the  property  for  about  half  its  worth,  and 
his  bargain  was  offered  to  be  taken  off  his 
hands,  placing  him  where  he  stood  ;  I  think 
he  has  no  right,  either  at  law  or  in  equity,  to 
ask  more  of  any  body. 

I  do  not,  therefore,  think  that  a  case  is 
made,  which  raises  the  question  of  sub- 
stitution 

JUDGE  COALTER. 

It  seems  to  me  that  the  points  made  in  the 
argument  of  this  case,  as  arising  under  the 
Act  of  Assembly,  do  not  arise,  and  need  not 
t>e  decided. 

In  the  first  place,  it  may  be  remarked, 
that  this  case  is  not  one  in  which  property 
was  levied  by  the  Sheriff,  at  his  own  risque, 
on  a  Fi  Fa.  against  the  goods.  The  execu- 
tion levied  was  a  Ca.  Sa.  and  the  debtor  being 
taken,  he  delivered  the  slaves  in  discharge 
of  his  b.ody,  under  the  Act  of  Assembly, 
which  provides,  that  a  debtor  in  such  case 
may  tender  to  the  Sheriff,  property  to  the 
value  of  the  debt  and  costs,  which  he  shall  re- 
ceive and  proceed  to  sell,  in  like  manner  as 
in  case  of  goods  taken  on  a  Fi.  Fa.  But  in 
this  case,  the  law  goes  on  further  to  provide, 
that  if  the  property  shall  be  under  any  lien 
or  incumbrance,  so  that  the  whole  cannot  be 
sold,  (by  which  I  understand  to  be  meant, 
that  the  whole  title  cannot  de  sold,)  a  new 
Ca.  Sa.  or  Fi.  Fa.  shall  issue  for  the 

16  balance  ;  and  the  Clerk  of  the  *Court 
shall,  on  the  return  of  the  Sheriff  of 

the  insufficiency,  or  incumbrance,  issue  a 
a  new  Ca.  Sa.  or  Fi.  Fa.  if  required.  But 
when  such  property  shall  have  been  under 
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incambrance,  the  debtor  shall  not  be  at  lib- 
erty to  tender  slaves,  or  personal  estate,  on 
a  second  Ca.  Sa.  beingc  served. 

According  to  the  bill  itself,  this  was  a  case 
in  which,  on  a  Ca.  Sa.  executed,  the  property 
tendered  and  received  by  the  Sheriff,  was 
under  an  incumbrance.  It  does  not  allege 
that  any  notice  had  t>een  given  to  the  creditor 
even  of  this  incumbrance  ;  but  states,  that  on 
the  day  of  sale,  the  sale  was  forbidden  by 
the  trustees  of  the  creditors  ;  so  that  this,  at 
most,  was  a  notification  by  the  incumbran- 
cers, of  the  incumbrance  on  the  property,  that 
purchasers  might  know  that  their  purchase 
must  be  subject  to  it.  It  also  alleges,  that 
the  Sheriff  refusing  to  proceed,  unless  indem- 
nified under  the  Act,  the  creditor  gave  bond 
and  security,  and  the  sale  went  on  :  that  the 
appellant  became  the  purchaser ;  after  which 
the  trustees  brought  detinue  against  him, 
recovered  judgment,  which  has  been  affirmed 
in  this  Court  ;  and  he  has  paid  the  value  and 
damages  assessed.  It  appears  that  the  value 
fixed  on  the  slaves  is  precisely  the  same  at 
which  they  were  struck  off  to  the  appellant ; 
and  that  the  interest  on  that  sum  was  taken 
as  the  criterion  of  damages  for  detention. 
How  these  estimates,  so  advantageous  to  the 
appellant,  could  have  taken  place,  without 
consent,  docs  not  appear,  and  it  may  he  un- 
necessary even  to  conjecture. 

How  does  the  case  stand  on  the  proofs  ? 
The  record  says  that  certain  exhibits  were 
filed,  but  by  which  party  is  not  stated.  One 
of  them  is  a  copy  ot  the  judgment  in  detinue, 
and  is  the  only  evidence  of  that  allegation 
in  the  bill ;  of  course  it  must  have  been  filed 
by  the  appellant.  The  other  is  the  copy  of 
the  execution  and  Sheriff's  return,  and,  ex- 
cept the  statements  in  the  answers  as  to  that 
matter,  is  the  only  evidence  of  a  sale  of  the 
slaves  by  the  Sheriff.  Without  resorting  to 
one  or  the  other,  or  indeed  to  both  of  these, 
there  is  no  proof  of  that  allegation  in 
17  the  bill.  Indeed,  *the  return  does  not 
prove  a  purchase  by  the  appellant. 
Whether  this  exhibit  was  filed  by  the  appel- 
lant or  not,  (though  it  may  fairly  be  per- 
sumed  to  have  been  filed  by  him,)  he  must 
resort  to  it  to  prove  that  important  allega- 
tion, or  he  must  rely  on  the  answers  for  that 
purpose  ;  and,  in  this  latter  case,  must  take 
them  entire,  at  least  so  far  as  relates  to 
this  point.  So  too,  if  the  return  is  relied  on 
as  to  this  matter,  it  must  be  taken  entire,  as 
the  return  of  a  sworn  officer.  Admit  that  he 
would  not  be  bound  to  take  it  as  true  in  all 
its  parts,  but  might  have  contradicted  that 
part  of  it  which  states  that  the  debtor's 
'*right  and  property  only  was  sold,"  yet  the 
bill  neither  suggests  a  falsehood  in  this  part 
of  the  return,  nor  is  there  any  proof  that  it 
is  false,  although  both  the  answers  aver  the 
truth  of  it.  This  return  then,  if  used  by 
him  as  proof  of  a  sale  of  the  slaves,  must  be 
taken  entire,  and  as  true,  until  properly  con- 
tradicted. But,  this  return  neither  proves 
that  the  appellant  became  the  purchaser,  nor 
that  a  bond  was  taken  to  indemnify  the 
Sheriff ;  nor  is  there  any  proof  of  these  facts, 
except  what  is  derived  from  the  answers. 
These,  also,  if  resorted  to  for  this  purpose, 
must  be  taken  entire  as  to  these  matters. 
The  Sheriff  says  that  the  sale  was  not  for- 
bidden in  the  usual  way,  and  that  no  notice 
had  been  given  to  the  creditor  ;  that  the  only 


way  in  which  it  was  forbidden,  was  by  an 
exhibition  of  the  deed  of  trust  on  the  day  of 
sale ;  and  that  even  that  was  done  at 
the  instance  of  the  appellant,  who,  it 
was  understood,  was  onepf  the  sureties  in  an 
injunction  obtained  by  Wright  to  stop  a  sale 
under  that  deed  ;  that  under  these  circum- 
stances, and  at  the  instance  of  Pate,  the  cred- 
itor in  the  execution,  and  also,  he  believes, 
at  the  instance  of  the  appellant,  he  agreed 
to  proceed  with  the  sale,  on  being  indemnified. 
But,  take  the  case  as  stated  in  the  bill, 
what  does  it  amount  to  but  this?  That  slaves, 
not  absolutely  sold,  but  only  incumt>ered, 
had  been  delivered  in  discharge  of  the  debtor, 
who  had  been  taken  in  execution  :  and  that 
on   the  day  of  sale,  this  incumbrance 

18  was  made  known.    The  '^debtor,  then, 
had    the  equity  of  redemption,  which 

the  Sheriff  was  perhaps  t>ound,  under 
the  Act,  to  sell.  The  debtor,  surely,  could 
not  complain  of  this ;  and  no  objection 
to  the  sale  was  made  by  him.  Pate,  the 
creditor,  might  have  stopped.  He  might 
have  had  the  merits  of  this  incumbrance  in- 
vestigated, and  a  sale  finally  made  under  it, 
if  so  decreed,  so  as  to  give  him  the  balance, 
or  get  the  whole,  if  he  could  set  it  aside  ;  but 
he  was  not  bound  to  contest  it.  He  might 
t>e  satisfied  of  its  justice,  or  that  the  property 
would  sell,  subject  to  it,  for  enough  to  sat- 
isfy his  claim.  He  had  a  right  to  force  the 
sale,  and  purchase  in  the  property,  subject 
to  the  incumbrance  ;  at  least,  if  not  objected 
to  by  the  debtor,  or  any  one  else.  He  says, 
he  attended  for  this  purpose  ;  but  the  Sheriff 
having  doubts,  whether  to  proceed  or  not,  he 
agreed  to  give  t>ond,  &c.  The  sale  proceeded; 
he  bid  for  the  property,  it  being  proclaimed 
that  the  debtor's  right  in  it  alone  was  sold  ; 
but  the  appellant  outbid  him,  and  became  the 
purchaser.  It  seems,  then,  that  this  t>ond 
was  given  to  quiet  the  Sherift*,  and  to  induce 
him  to  do,  what  it  would  seem  to  me,  under 
these  circumstances,  it  was  clearly  his  duty 
to  do,  if  it  had  not  been  given.  The  return, 
then,  simply  shews,  that  the  Sheriff  pro- 
ceeded to  do  what  the  law  required.  There 
being  an  incumbrance,  he  sold  only  the  rights 
of  the  debtor,  or  his  equity  of  redemption. 
The  sale  then,  not  being  forbidden  in  the 
usual  way,  and  the  bond  not  being  given  in 
the  usual  way,  and  the  sale  t>eingonly  of  the 
debtor's  interest,  the  trustees  very  properly 
brought  their  suit  against  the  purchaser. 
The  t>ond  is  not  in  the  record,  and  would 
probably  shew  that  it  was  not  taken  under 
the  Act,  as,  it  seems  to  me,  it  could  not  be. 
Be  this  as  it  may,  the  only  proof  in  the  cause* 
of  a  sale  of  the  property,  shews  that  the  rights 
of  the  debtor  only  were  sold.  And  then, 
more  effectually  to  shew  this,  and  still  fur- 
ther to  relieve  the  case  of  any  doubt.  Pate, 
the  creditor,  in  his  answer,  offers  to  step 
into  the  shoes  of  the  appellant. 

19  *For  these  reasons,  I  think  the  decree 
must  be  affirmed. 

The  other  Judges  concurred  in  affirming 
the  decree,  and  it  was  accordingly  affirmed. 

Oswald,  Deniston  &  Co.  v.  Tyler,  Adm'r  of 
Hancock. 

January,  1826. 
Chancery  Practice— Judflrfnent— New  Trial -Sarprlae.^ 

—Where  a  plaintiff  saffers  a  verdict  and  Judgment 

•Equitable  Rellef-Judffmeiit  at  Law.— In  Perkins  r- 
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to  go  a^raiDst  blm  at  law,  he  cannot  apply  to  a 
Court  of  Equity  to  grant  him  a  new  trial,  on  the 
rronnd  of  bis  taaylnff  been  surprised  at  the  trial 
at  law,  by  unexpected  evidence,  unless  he  was 
prevented  by  fraud  or  accident  from  suffering  a 
non-suit.    Decided  by  two  Judges  out  of  three. 

Appeal  from  the  Chancery  Court  of  Fred- 
ericksburg*. 

The  bill  was  filed  by  Oswald,  Deniston  & 
Co.  as^nst  Tyler,  administralor  of  Hancock, 
praying'  that  a  new  trial  might  be  granted 
them,  in  a  case  in  which  they  were  plain ti£fs, 
and  the  said  Tyler  defendant.  The  history 
of  the  case,  and  the  various  topics  of  argu- 
ment are  so  fully  displayed  in  the  following 
opinions,  that  any  other  report  would  be  su- 
perfluous. 

Stanard,  for  the  appellants. 

Lfeig^h,  for  the  appellee. 

January  28.    The  Judges  delivered  their 
opinions* 
ao  *JUDGE  COALTER. 

On  the  facts  as  they  are  in  proof,  I 
consider  it  as  most  clear  and  apparent,  that 
if  the  case  had  been  before  the  Court  of  Law, 
as  it  is  now  before  us,  the  appellants  would 
have  had  a  judgment  for  their  debt. 

The  ag^ent  of  the  appellants  had  put  into 
the  hands  of  their  attorney,  a  bond  to  bring 
suit  on,  and  which  he  knew  to  be  justly  due 
from  the  intestate  of  the  appellee.  He  had 
no  knowledge  of  the  existence  of  the  fact  out 
of  which  the  defence  grew  ;  nor  had  he  the 
least  suspicion  that  such  fact  existed,  or 
cause  to  suspect  that  such  defence  could  or 
would  be  relied  on.  otherwise  he  could  have 


Clements.  1  Pat.  &  H.  168.  it  is  Raid:  "The  rule  is 
that  where  a  party  litl^rant  has  been  impleaded  in  a 
court  of  law.  having  a  plain  legal  defense,  which  he 
has  failed  to  make,  and  against  whom  Judgment 
has  been  rendered,  he  will  not  be  entertained  in  a 
court  of  equity,  unless  he  allege  and  prove,  (if  de- 
nied or  not  admitted.)  a  sufficient  excuse  for  the 
failure,  no  matter  how  clear  his  case  upon  the  mer- 
its, and  how  great  the  hardship,  (and  in  its  nature 
penal,  the  coz^sequence  as  involving  the  loss  or  for- 
feiture of  a  just  defense.)  of  being  denied  relief  in 
a  court  of  equity.  This  rule,  ur  principle,  is  so  well 
settled  by  a  uniform  and  almost  unbroken  series  of 
decisions  of  our  own  court  of  last  resort,  early  and 
late,  coming  down  to  the  very  last  volume  of  Gra^ 
tan.  (the  lOth.)  as  to  render  it  unnecessary  to  do 
more  than  to  refer  to  a  few  of  the  latest  cases. 
See  Oswald  v.  Tyler,  4  Sand,  19:  Faulkner  r.  Har- 
wood.  6  Rand.  126:  Slack  v.  Wood,  and  Allen,  Walton 
M  Co.  T.  Hamilton.  9  Gratt  40,  966:  George  v.  Strange. 
and  Meem  v.  Rucker,  10  Gratt.  490. 606.  and  the  ear- 
lier authorities  therein  cited  and  approved.** 

And.  in  Slack  T.  Wood.  9  Gratt  48,  it  is  said:  **In 
the  case  of  Floyd  v.  Jayne.  6  John.  di.  R.  479. 
CHAifCKUiOB  Kbnt  States  the  settled  doctrine  and 
practice  of  the  court  of  equity,  as  well  as  of  courts 
•f  law,  to  be.  that  a  party  is  not  entitled  to  relief 
after  verdict  upon  testimony  which  with  ordinary 
care  and  diligence  he  might  hare  procured  and 
ased  upon  the  trial  at  law.  And  he  adds  that  'it 
would  be  establishing  a  grievous  precedent,  and  one 
•f  great  public  inconvenience,  to  interfere  in  any 
•ther  case  than  one  of  indispensable  necessity  and 
wholly  free  from  any  kind  of  negligence.  This 
doctrine  has  been  fully  recoirnized  in  this  court  by 
repeated  ad j udicatlons.  Berne  v.  Mann.  6  Leigh  804: 
Otwaldo.  Tyler,  A  Rand.  19:  Faulkner  t.  Harwood,  9 
Rand.  I86i  And  to  the  same  effect  are  De  Lima  t. 
^lassell.  4  Hen.  A  M.  809:  Turpln  t.  Thomas,  8 
Hen.  Bl  M.  189:  Tapp  ▼.  Rankin,  9  Leigh  478:  Don- 
nally  t.  Ginatt.  6  Leigh  380:  Haden  v.  Garden,  7 
Leigh  167:  Turner  v.  Davis.  7  Leigh  2S7:  Auditor  v. 
Victaola8.2  Munf.81:  Arthur  v.ChaTis,0  Rand.  142: 
FMwick  V.  McMurdo,  2  Munf.  344.** 

See  principal  case  also  cited  on  this  subject  in 
Chapman  r.  Harrison,  4  Rand.  848:  Green  v.  Judith, 
i  Rand.  89:  Faulkner  r.  Harwood.  6  Rand.  127. 

See  further,  monographic  f»ottf  on  "Judgments"  ap- 
pended to  Smith  V.  Charlton.  7  Gratt.  426. 

VUDGBS  Gbbsn  and  Cabb  did  not  sit:  the  former 
ksTincr  decided  the  cause  as  CHiancellor:  and  the 
case  haying  been  argued  before  the  latter  came 
iato  this  Court— Note  in  Original  BdiUon. 


met  aud  defeated  it.  He  was  not  only  kept 
igrnorant  thereof,  but  lulled  into  security, 
(whether  intentionally  or  not,  it  is  not  ma- 
terial to  decide,)  by  the  acts  and  declarations, 
as  well  of  Hancock,  in  his  life-time,  as  of  his 
administrator  after  his  death.  The  defence, 
therefore,  was  a  complete  surprise  on  him . 

If  Hancock  himself  had  made  this  defence, 
it  would  not  only  have  been  a  surprise,  but  a 
palpable  fraud  ;  and  if  intentional  fraud  can- 
not l)e  brought  home  to  the  appellee*  Tyler, 
his  administrator,  yet  the  effect  of  the  de- 
fence by  him  is  the  same,  upon  the  appel- 
lants, as  if  it  had  t>een  made  by  his  intestate  ; 
and  there  is  no  more  reason,  that  I  can  see, 
to  protect  his  estate  from  the  consequences 
of  such  defence  in  the  hands  of  his  adminis- 
trator, than  in  his  own  hands.  But,  even 
the  administrator,  Tyler,  is  not  altogether 
clear  of  blame  in  the  premises. 

But,  moreover,  this  claim  originated  in 
trust  and  confidence.  That  trust  was,  at 
least,  so  far  abused  by  Hancock  in  his  life- 
time, as  that  papers  were  left  by  him,  out  of 
which  this  unjust  defence  grew ;  and  thus, 
in  effect,  a  breach  of  that  trust  and  confi- 
dence has  arisen  ;  which  furnishes,  it  seems 
to  me,  a  distinct  head  of  equity  in  this  case. 

The  facts  establishing  these  positions  are 
as  follows :  Oswald,  Deniston  &  Co. 
21  residents  of  Great  Britain,  had  *seT- 
eral  stores  in  this  country,  prior  to  the 
Revolution.  They  appointed  Laird  as  their 
general  agent,  to  wind  up  their  affairs  after 
the  Revolution,  and  to  collect  and  secure 
their  debts,  &c.  It  was  necessary  for  him  to 
have  a  sub-agent  or  collector  of  the  concerns 
growing  out  of  two  of  the  stores  ;  and,  on 
the  recommendation  of  one  Muschett,  he  ap- 
pointed Hancock,  a  relation  of  Muschett,  (and 
concerned  with  him  at  that  time  or  after- 
wards, in  mercantile  transactions,)  to  that 
trust;  Muschett  becoming  responsible  for 
his  transactions  therein.  In  consequence  of 
this  responsibility,  Muschett  took  a  mortgage 
on  some  slaves  of  Hancock,  for  his  security, 
which  was  recorded.  Hancock  went  on  col- 
lecting, &c.  until  about  the  beginning  of  the 
year  1803 :  when,  becoming  intemperate,  he 
could  no  longer  t>e  confided  in,  and  a  change 
of  agency  became  necessary.  A  correspond- 
ence took  place  between  Laird,  Muschett 
and  Hancock,  on  this  subject;  and  it  was 
ultimately  agreed  that  Muschett  should  suc- 
ceed to  the  agency,  on  the  same  terms  that 
Hancock  held  it :  and  the  books  and  papers 
were  accordingly  delivered  over  to  him.  It 
seems,  however,  that  Muschett  still  antici- 
pated employing  Hancock  in  the  business, 
as  far  as  he  should  deem  it  safe  to  do  so. 
Muschett  accordingly  proceeded  with  the 
agency.  In  May,  1804,  a  settlement  took 
place  of  Hancock's  agency,  between  him 
and  Mnrdock,  the  clerk  of  Laird ;  and  in 
April,  1805,  he  and  Muschett  gave  their  bond 
for  3991  2  6,  the  balance  due,  after  correct- 
ing some  small  errors  in  the  previous  settle- 
ment, with  interest  from  the  16th  of  May, 
1804.  This  bond  was  delivered  to  Laird,  and 
remained  in  his  possession  until  it  was  deliv- 
ered to  the  attorney  to  bring  suit  on.  It 
was  no  part  of  the  concerns  which  Muschett 
had  an  agency  in  ;  on  the  contrary,  he  was 
a  co-obligor,  and,  as  to  the  appellants,  as 
much  a  principal  in  the  t)ond  as  Hancoek  ; 
though,  as  t>etween  them,  he  was  security 


4  RAND. 


Virginia  Rkports,  Annotatbd. 


22-24 


only.    It  of  course  was  never  put  into  his 

hands  for  collection  ;  nor  could  it  have  been 

supposed  that  he  would  be  employed  as  agent 

to    collect    a  debt  due  from  himself. 

22  *This    being*    the    known   and    un- 
doubted state  of  the  case,  Muschett  and 

Hancock,  who  had  been  in  trade  together, 
make  a  settlement  of  their  accounts  in  Sep- 
tember or  October,  1805  ;  in  which,  Muschett 
falling  in  debt  to  Hancock,  he  charges  him- 
self with  the  whole  amount  of  the  said  bond 
of  3991.  2  6  ;  although,  on  the  day  of  its  date, 
he  had  paid  971.  18  10>^,  part  thereof,  being 
commissions  then  due  on  his  collections,  and 
of  course,  as  between  them,  took  upon  him- 
self the  payment  of  the  balance  of  the  debt. 

This  being  the  situation  as  between  those 
parties,  and  Muschett  now  having  his  indem- 
nity in  his  own  hands,  he  gives  Hancock  a 
release  of  the  mortgage  on  the  slaves,  which 
is  proved  and  recorded  on  the  21st  of  October, 
1805.  This  shews  that  the  settlement  was 
before  that  date,  and  as  the  interest  between 
them  is  calculated  up  to  the  1st  of  Septem- 
ber, 1805,  I  conclude  that  it  took  place  about 
the  latter  date.  This  release  contains,  on  its 
face,  a  statement  which  was  probably  under- 
stood, on  the  trial  at  law,  to  be  an  acknowl- 
edgment by  Muschett,  the  agent,  that  the 
collections  by  Hancock  were  fully  paid  off ; 
whereas,  in  fact,  it  could  only  have  had  ref- 
erence to  the  settlement  of  the  accounts 
aforesaid  ;  as  it  is  no  where  pretended  that 
the  debt  was  ever  paid  by  Hancock,  other- 
wise than  by  Muschett  charging  himself 
there  with  it,  as  aforesaid. 

On  the  16th  of  December,  1805,  and  of 
course  after  this  settlement,  Hancock  writes 
to  Laird,  and  instead  of  informing  him  of 
that  settlement,  and  that  Muschett  had  thus, 
in  fact,  (if  it  was  so  considered,)  collected 
that  debt,  he  tells  him  he  is  going  to  Dum- 
fries on  the  26th,  to  make  a  final  settlement, 
of  all  mercantile  transactions,  with  Muschett 
and  his  sons  ;  and  asks  to  be  furnished  with 
a  statement  of  interest  arising  on  the  settle- 
ment made  in  1804,  and  also  the  amount  of 
interest  on  the  settlement  in  April,  1805  ; 
and  also  with  a  copy  of  the  bond.  This 
shews,  conclusively,  that  he  knew  Muschett 
had  not  this  document  in  his  possession. 
On  the  2l8t  December,  Laird  answers  his  let- 
ter, and  informs    him   that  the  bond 

23  granted  by  him  *and  Muschett  on  the 
2d  of  April,  1805,  was  for  3991. 2  6,  bear- 
ing interest  from  the  16th  of  May,  1804.  In- 
terest to  the  2d  of  April,  1805,  is  211.  1  6}i  ; 
which  makes  the  whole  due  on  that  day,  4201. 
4  0>^  ;  when  a  payment  was  made  by  Mus* 
chett  of  971.  18  10>^  ;  leaving  a  balance  due 
Oswald,  Deniston  A  Co.  **by  you  and  Mus- 
chett,'* of  3221.  5  2,  with  interest.  He  then 
goes  on  to  remind  him  how  this  debt  origi- 
nated, and  to  press  him  for  payment. 

From  this  time,  until  the  death  of  Han- 
cock, he  was  repeatedly  pressed  for  payment, 
and  as  often  promised  it,  as  is  in  proof,  by 
Laird,  and  Murdock  his  clerk,  and  never  once 
pretended  or  stated  that  he  had  paid  it  to 
Muschett,  though  he  alledged  that  Muschett 
was  in  his  debt.  He  well  knew  that  the  set- 
tlement between  him  and  Muschett,  was  no 
payment ;  and  it  is  the  most  charitable  view 
that  can  be  taken  of  his  conduct,  to  say,  that 
probably  he  forbore  mentioning  that  settle- 
ment to  Laird,  not  wishing  his  partner  and  | 


friend  to  be  pressed  for  the  money.  In  fact, 
however,  it  is  charged  in  the  bill,  and  I  do 
not  understand  it  to  be  denied  in  the  answer, 
that  Mu»chett  was  at  that  time  insolvent ; 
though  that  state  of  his  affairs  was  then  only 
known  to  his  partner  Hancock.  If  this  was 
the  fact,  there  was  a  fraudulent  intention  in 
making  this  settlement  and  concealing  it,  if 
it  was  intended  thereby  to  throw  the  loss  on 
the  appellees.  The  answer,  after  insisting 
on  the  power  of  Muschett  and  Hancock  to 
make  the  settlement  so  as  to  discharge  Han- 
cock, admits  the  insolvency  of  Muschett* 
and.  says  that  that  is  the  reason  why  the  ap- 
pellants now  seek  to  charge  Hancock's  es- 
tate, Ac. 

Tyler,  his  administrator,  was  also  pressed 
for  payment,  and  invariably  promised  it, 
even  down  to  within  a  few  months  before  the 
suit,  when  he  wrote  a  letter,  proposing  ar- 
rangements for  the  payment;  and  never  be- 
fore that  refused  payment ;  nor  even  after  the 
suit,  was  this  payment,  as  it  is  called,  to 
Muschett,  ever  intimated  to  Laird,  although, 
in  his  answer,  he  states  that  he  had  for  a 
long  time  intended  to  insist  on  this  ground 
of  defence.  It  is  true^  he  also  states,  that  he 
made  it  known  to  the  clerk  of  Laird, 
24  *and  that  both  he  and  his  counsel  knew 
the  claim  would  be  contested.  But^ 
so  far  from  proviti  g  any  such  notice,  the  re- 
verse is  proved  ;  and  the  fact  is,  that  Laird 
had  no  intimation  or  suspicion,  nor  had  his 
attorney,  (as  is  proved  by  them  both,)  of  thia 
defence,  until  after  it  was  made.  In  short, 
the  attorney  did  not  believe  that  any  serioua 
defence  was  intended. 

It  is  true,  that  a  motion  was  made  for  a 
continuance,  at  one  time,  in  which  some 
transaction  with  Muschett  is  mentioned  ;  but 
no  explanation  is  given  ;  and  the  attorney  for 
Tyler  says  it  would  have  been  refused,  if 
asked  for.  As  Muschett  was  a  co-obligor,  and 
had  made  the  only  payments  that  were  made 
(for  he  made  another  payment  besides  that 
above  mentioned,)  the  agent,  if  he  had 
known  of  this  motion,  might  well  have  sup- 
posed that  some  further  discount  was 
claimed  as  a  payment  by  Muschett,  or  that 
something  was  supposed  to  be  due  to  him  or 
Hancock,  as  agent,  which  ought  to  be  cred- 
ited; the  principal  credits  given,  being  pay- 
ments in  that  way  ;  and  the  agent  knowing 
that  nothing  of  this  kind  could  be  shewn,  he 
would  not  have  deemed  it  necessary  to  attend 
the  trial.  It  does  not  appear,  however,  that 
he  knew  of  that  motion. 

The  agent,  in  his  deposition,  proves  that 
he  had  no  suspicion  of  any  such  defence,, 
and  that  he  believed  the  letter  of  Hancock, 
requesting  a  statement,  was  merely  to 
enable  him  and  Muschett  to  settle  their  ac- 
counts :  that  payment  never  had  been  re- 
fused, either  by  Hancock  or  Tyler  ;  but  that 
the  latter,  as  late  as  May  21st,  1810,  (shortly 
before  the  suit,)  had,  by  letter,  promised 
payment.  This  letter  is  in  the  record.  The 
clerk  of  Laird  also  proves  frequent  ap- 
plications to  Hancock,  who  never  alleged  a 
payment  to  Muschett.  The  Judge  who  tried 
the  cause,  also  proves,  that  the  evidence 
satisfied  his  mind  of  the  correctness  of  the 
verdict ;  and  there  was  nothing  to  induce 
the  plaintiff's  attorney  to  suffer  a  non-suit. 

The  surprise  caused  by  this  unjust  and 
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groun&iess     defence,    is    therefore    clearly 
proved. 

25  *The    answer,  though    it  states  as 
aforesaid,   that    he  told  the    clerk  of 

I^aird  the  nature  of  this  defence,  yet  admits 
that  it  was  only  a  few  days  before 
the  trial,  that  he  had  found  the  settle- 
ment above  referred  to,  and  which  evi- 
dently formed  the  chief  ground  of  de- 
fence, though,  he  says,  he  had  long  before 
abundant  proof  of  that  settlement.  Wherein 
that  proof  consisted,  he  does  not  state  ;  and 
it  is  not  pretended,  that  he  gave  notice  after 
finding  the  settlement.  In  short,  he  proves 
no  notice  whatever ;  but  the  reverse  is  clearly 
proved,  both  by  the  agent,  and  the  attorn ies 
on  both  sides. 

The  intestate  Hancock,  had  received  the 
monies  of  the  appellants,  as  their  agent  and 
collector ;  had  failed  to  pay,  and  never  has 
paid,  the  monies  so  collected  ;  and  they  must 
lose  this  just  debt,  in  consequence  of  a  sur- 
prise in  setting  up  an  unjust  and  groundless 
defence,  unless  equity  can  relieve. 

But  it  is  said,  this  must  be  the  result,  be- 
cause the  attorney  f  jr  the  appellants  failed 
to  suffer  a  non-suit.  It  may  be  worthy  of 
remark,  as  farther  excuse  for  him,  that  the 
defendant  had  wished  for  a  continuance  at 
the  trial  Court,  in  order  to  make  his  defence 
yet  stronger  ;  and  he  might  have  supposed  it 
safer  for  his  clients  to  take  the  chance  of 
a  trial  on  the  then  evidence,  (which 
the  Judge  proves  was  altogether  circum- 
stantial,) than  to  suffer  a  non-suit.  But 
be  this  as  it  may,  shall  a  mistake  of 
an  attorney,  in  this  respect,  arising  from 
his  total  ignorance  of  the  real  facts  of  the 
case,  subject  a  party  to  the  loss  of  his  debt, 
where  a  surprise,  if  not  a  fraud,  is  clearly 
proved?  In  other  words,  is  there  no  case 
in  which  a  plaintiff  at  law  can  excuse  him- 
self for  not  suffering  a  non-suit?  The 
attorney  for  the  appellants  states,  in  his 
deposition,  that  he  did  believe  after  the  trial, 
that  Muschett  had  a  right  to  collect  this  debt, 
and  that  Hancock  had  made  a  proper  pay- 
ment :  that  he  was  entirely  ignorant 
of  the  manner  in  which  it  originated,  &c. 
and  believed  that  there  could  be  no  chance 
thereafter  to  resist  the  evidence,  and 

26  therefore  he  did  not  *suffer  a  non-suit, 
as  he  otherwise  would  have  done.     He 

denies  that  he  moved  for  a  new  trial,  as 
stated  in  the  answer,  as  there  was  no  ground 
for  such  motion. 

Suppose  a  defendant  to  a  suit  on  a  bond, 
gives  notice  that  he  intends  to  rely  on 
certain  set-offs,  but  in  a  subsequent  conver- 
sation with  the  plaintiff,  who  satisfies  him 
that  he  can  repel  those  set-offs,  he  agrees 
not  to  insist  on  them,  but  still  makes  the  de- 
fence ;  and  the  attorney,  not  knowing  of 
these  facts,  (his  clients,  as  in  this  case,  not 
being  present,)  fails  to  suffer  a  non-suit. 
Must  the  plaintiff  lose  his  debt?  This  fraud 
could  have  been  guarded  against,  by  suffer- 
ing a  non-suit,  as  well  as  the  surprise  in  this 
case.  Surely,  I  think,  equity  would  relieve 
aguinst  such  fraud.  The  objection,  then,  if 
I  am  right  in  this,  is  not  universal  and  inflex- 
ible. It  must  depend  on  the  nature  of  the 
case  that  is  made  out. 

This  Court  has  uniformly,  and  in  many 
cases,  gone  farther  in  extending  their 
equitable  relief,  t>eyond  what  would  be  sanc- 


tioned by  British  decisions ;  on  the  reason- 
able and  proper  ground  arising  out  of  the 
nature  of  our  Judicial  jurisprudence,  the 
dispersed  situations  of  clients  and  attomies, 
and  the  uncertainty  when  suits  can  be  tried, 
&c.  But  I  think,  such  a  case  as  that  above 
put,  and  indeed  this  very  case,  would  be 
relieved  against  in  England. 

In  Richards  v.  Symes,  2  Atk.  319,  an  issue 
had  been  directed  out  of  Chancery,  to  ascer- 
tain whether  the  mortgage  in  question  was 
given  to  the  defendant.  Of  course,  he  was 
plaintiff  in  the  issue.  On  the  trial,  the  de- 
fendant in  that  issue,  in  order  to  discredit 
one  Bere,  the  most  material  witness  for  the 
plaintiff  in  the  issue,  produced  a  person  to 
swear  that  this  witness  was  not  in  England, 
at  the  time  he  swore  to  the  fact.  Several 
affidavits  were  read,  on  the  motion  for  a  new 
trial,  to  prove  that  Bere  was  in  England, 
when  he  swore  to  the  fact ;  and  it  was  in- 
sisted, that  the  credit  of  Bere  being  invali- 
dated, as  aforesaid,  weighed  greatly  with  the 
jury,  and  was  the  principal  reason  that  in- 
duced the  verdict,  and  that  the  plaintiff^ 

27  was  only  *prepared  to  support  his  gen- 
eral character  ;  otherwise  he  could  have 

given  the  same  answer  he  is  now  prepared  to 
do,  had  he  been  aware  of  the  objection.  The 
Lord  Chancellor  says,  this  application  comes 
after  a  long  time,  &c.  The  ground  for  a  new 
trial  is  surprise,  Ac.  A  great  many  objections 
have  been  made  to  the  motion,  and  amongst 
others,  that  this  is  an  application  for  a  new 
trial,  after  a  verdict,  foucd  by  a  special  jury, 
upon  a  trial  at  bar.  He  agrees  that  formerly 
some  countenance  was  shewn  to  this  ob- 
jection, and  a  distinction  taken  between  trials 
at  bar,  and  at  Nisi  Prius  ;  because  the  latter 
are  subordinate  to  the  former,  and  therefore 
not  of  so  solemn  a  nature.  But  this  objec- 
tion has  been  over-ruled,  Ac. 

But  the  main  ground  on  which  he  goes,  is, 
that  it  was  proved  that  notice  was  given  to 
the  party,  a  fortnight  before  the  trial,  that 
they  would,  on  the  other  side,  attempt  to 
prove  Bere  abroad,  which,  though  it  was  not 
so  particular  as  to  point  out  the  very  place 
where  they  would  shew  him  to  be,  was  suf- 
ficient notice  for  the  plaintiff  to  prepare  to 
encounter  this  evidence.  Another  reason 
which  weighed  (though  that  does  not  appear 
to  have  been  insisted  on  by  the  counsel)  was, 
that  the  new  trial  is  asked  by  the  plaintiff  at 
law  ;  and  if  it  had  been  better  made  out,  he 
would  not  have  inclined  to  grant  it,  because 
it  was  in  his  power  to  have  been  non-suited  ; 
for,  if  his  counsel  had  been  of  opinion  that 
there  was  evidence,  of  which  they  were  not 
apprised,  and  too  strong  then  to  encounter, 
he  might  have  advised  him  to  suffer  a  non- 
suit, and  then  he  might  have  come  back  for 
new  directions,  &c.  The  Lord  Chancellor, 
however,  does  not  pretend  to  say,  that  no 
new  trial  can  be  granted,  where  the  party 
might  suffer  a  non-suit.  But,  the  exrcu- 
tion  of  the  mortgage  to  the  defendant, 
the  plaintiff  in  this  issue,  was  the  very  point 
in  dispute,  and  Bere  was  the  principal  wit- 
ness;  so  that  if  he  had  not  been  notified 
that  he  would  be  discredited,  and  had  been 
surprised  in  that  respect,  he  could  not  fail  to 
see  the  propriety  of  a  non-suit.  He  was 
present     too,      to     aid    his    counsel. 

28  *Moreover,  he  had  notice,  and   a  fair 
opportunity  to  meet  the  evidence.    I 
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can  see  no  more  danger  in  relieving  a  plain- 
tiff, in  a  case  of  surprise  properly  made  out, 
than  to  relieve  a  defendant  in  such  case. 

But,  suppose  the  agent  of  the  plaintiffs 
had  been  informed  of  the  verdict,  in  time  to 
apply  for  a  new  trial  at  law,  and  had  made 
out  the  case  that  now  appears  before  us. 
Would  he  have  been  correctly  told,  that  al- 
though he  knew  of  no  defence,  much  less  of 
that  which  was  set  up,  that  he  should  have 
attended  from  Court  to  Court,  in  order  to  aid 
his  counsel  in  this  suit  on  a  plain  bond,  the 
payment  of  which  had  never  been  refused, 
but  always  promised  ;  and  because  he  did  not 
do  this,  although  completely  surprised  by  the 
evidence  and  defence  set  up,  the  verdict 
must  stand,  though  manifestly  against  jus- 
tice? And  would  not  this  decision  have  been 
the  more  extraordinary,  if  the  Judge  had  cer- 
tified, as  he  has  proved  in  this  cause,  that 
there  was  nothing  in  the  case  to  admonish 
the  counsel  of  the  propriety  and  necessity  of 
suffering  a  non-suit?  I  should  rather  be  dis- 
posed to  think,  that  had  a  non-suit  been  en- 
tered, and  the  whole  matter  had  appeared  to 
the  Court  afterwards,  and  before  the  end  of 
the  Term,  the  non-suit  even  ought  to  have 
been  set  aside,  and  a  new  trial  granted,  in- 
stead of  putting  the  party  to  begin  de  novo. 
I  think  I  have  seen  such  practice  in  the  old 
District  Courts. 

In  Bright,  executor  of  Crisp  v.  Eynon,  1 
Burr.  390,  an  action  was  brought  on  a  note 
for  the  payment  of  money.  The  defence  set 
up  was  a  discharge  by  the  testatrix  under 
her  hand,  as  it  was  alleged,  though  the  body 
of  the  paper  was  written  by  the  defendant. 
He  called  two  witnesses,  who  said  they  be- 
lieved the  name  subscribed  to  be  her  hand  ; 
but  their  knowledge  of  it  was  slight ;  one  of 
them  having  only  seen  her  sign  a  receipt. 
The  question  on  the  trial  was,  whether  it 
was  forged  or  not?  There  were  various  cir- 
cumstances proved  on  both  sides  ;  and  though 
that  fact  is  not  stated,  they  serve  to  shew, 
that  the  nature  of  the  defence  was  known  to 
the  plaintiff.  The  two  witnesses,  how- 
29  ever,  *who  believed  it  to  be  her  hand, 
were  not  opposed  by  any  witnesses  to 
the  contrary,  and  the  reason  given  was,  that 
the  plaintiff  had  no  opportunity  of  getting 
it  inspected.  Two  questions  were  left  to  the 
jury  ;  first,  whether  it  was  forged?  secondly, 
whether  it  was  not  obtained  by  fraud,  and 
without  her  knowing  the  contents,  and  effect 
of  the  discharge?  The  plaintiff  took  his 
cliance  with  the  jury,  who  found  a  verdict 
for  the  defendant,  and  then  moved  for  a  new 
trial.  Lord  Mansfield  says,  ''Trials  by  jury 
could  not  subsist  now,  without  a  power  some- 
where to  grant  new  trials.  A  general  ver- 
dict can  only  be  set  right  by  a  new  trial, 
which  is  no  more  than  having  the  cause 
more  deliberately  considered  by  another 
jury,  when  there  is  reasonable  doubt,  or  per- 
haps certainty,  that  justice  has  not  been 
done."    In  our  case  that  certainty  exists. 

He  enumerates  several  causes  for  setting 
aside  verdicts,  and  amongst  others,  ''that 
the  parties  may  be  surprised  by  a  case  falsely 
made  at  the  trial,  which  they  had  no  reason 
to  expect,  and  therefore,  could  not  come  pre- 
pared to  answer."  He  does  not  confine  such 
case  of  surprise  to  the  defendant  alone.  The 
parties  may  be  surprised  ;  and  the  very  case 
was  a  motion  by  the  plaintiff  for  a  new  trial, 


who  might  have  suffered  a  non-suit,  so  as  to 
have  taken  time  to  inspect  the  paper.  He 
goes  on  to  say,  "that  for  a  good  while,  the 
granting  of  new  trials  was  holden  to  a  de- 
gree of  strictness  so  intolerable,  that  it 
drove  the  parties  into  a  Court  of  Equity,  to 
have,  in  effect,  a  new  trial  at  law,  of  a  mere 
legal  question,  because  the  verdict,  in  justice, 
under  all  the  circumstances,  ought  not  to  be 
conclusive  ;  and  many  bills  have  been  enter- 
tained on  this  ground,  and  the  question  tried 
over  again  at  law,  under  the  direction  of  a 
Court  of  Equity ;  and  therefore,  of  late  years, 
the  Courts  of  Law  have  gone  more  liberally 
into  the  granting  of  new  trials,  according  to 
the  circumstances  of  the  respective  cases.*' 
He  goes  on  then  to  consider  the  case.  **If 
the  matter  in  dispute  was  of  great  value,*' 
(it  was  only  601.  theie,  but  from  one  to 

30  two  thousand  dollars  here,)  "I  will  *not 
say  that  all  the  suspicious  circum- 
stances might  not  be  a  ground  for  a  new  trial, 
to  give  the  plaintiff  an  opportunity  of  getting 
the  instrument  inspected,  by  persons  ac- 
quainted with  her  hand ;  though,  I  think, 
upon  the  evidence  laid  before  the  jury,  the 
verdict,  in  that  respect,  was  right.  What  I 
go  on,  is,  the  apparent  fraud  &c,  in  obtaining 
the  discharge,  if  she  really  signed  it.'*  He 
then  goes  into  the  circumstances  in  proof  on 
both  sides,  and  finally  says  :  "The  attention 
of  the  jury  was  artfully  drawn  to  the  heinous 
nature  of  the  charge  of  forgery  only  ;  and  I 
left  the  question  of  fraud  to  them,  without 
any  express  direction,  that  the  circumstances 
spoke  fraud  apparent.  The  same  jury 
might,  on  re-consideration,  find  a  different 
verdict."  On  the  whole,  he  was  for  grant- 
ing a  new  trial,  in  which  the  other  Judges 
concurred. 

If  Lord  Mansfield  would  have  been  right 
in  granting  a  new  trial,  even  as  to  the  point 
of  forgery  in  this  case,  had  it  been  a  matter 
of  great  value,  in  order  that  the  plaintiff, 
who  was  present,  and  might  have  suffered 
a  non-suit,  might  come  better  prepared  ; 
surely  in  this  case,  where  he  was  not  present, 
where  he  proves,  that  a  false  case  was  made 
(innocently  or  not  by  the  administrator, 
makes  no  difference,)  which  he  had  no  reason 
to  expect,  and  therefore  could  not  come  pre- 
pared to  answer,  he  ought  to  have  had  a  new 
trial  at  law,  had  he  come  in  before  the  ad- 
journment, and  made  out  his  case  there. 
Shall  it  be  said  that  he  would  have  been  re- 
pelled there,  because  he  did  not  attend  the 
trial,  though  t>eing  apprised  of  the  event,  he 
came  in  during  the  Term?  I  hope  not.  If 
he  would. have  been  excused  at  law,  and  ob- 
tained a  new  trial  there,  (as  I  cannot  doubt 
that  he  would,)  whence  comes  it,  that  a  Court 
of  Equity  will  be  more  rigid  and  less  inclined 
to  protect  a  party  against  surprise  and  the 
most  manifest  injustice,  than  a  Court  of  Law 
would  and  ought  to  be?  Courts  of  Law 
had  formerly  held  parties  to  intolerable 
strictness,  (says  Lord  Mansfield,)  in  conse- 
quence of  which,  equity  interfered.  They, 
however,  afterwards  pursued  equity  in 

31  this  'respect.    Are  they   now  to  take 
the  lead,  and  is  equity  even   not  to  go 

as  far  as  they  would  and  ought  to  go? 

The  excuse  is  as  good  for  not  appear- 
ing during  the  Term,  as  at  the  trial ;  and 
if  Ekiuity  will  not  relieve  when  a  Court  of 
Law  would,  it  must  t>e  for  reasons,  of  which 
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I  am  not  able  at  present  to  appreciate  the 
weight.  Doubtless,  should  that  be  the 
decision  of  this  Court,  it  will  be  right.  But, 
until  l>etter  advised  my  opinion  is,  that  even 
in  England,  where  their  judicial  system  is 
such  as  to  guard  against  surprise  and  acci- 
dents of  this  kind,  infinitely  mor(e  than  we 
can,  a  new  trial  would  be  granted  in  this 
case,  either  at  law  or  equity  ;  at  law,  if  the 
case  could  have  been  presented  there  ;  or  in 
equity,  if  the  party,  without  culpable  neg- 
lect, (as  in  shewn  in  this  case,)  could  apply 
DO  where  else.  We,  necessarily,  in  my 
humble  opinion,  go  farther  than  in 
England,  in  granting  equitable  relief 
against  judgments  at  law.  It  would  be 
no  difficult  matter,  to  shew  this  to  have 
been  the  uniform  course  of  this  Court,  from 
the  earliest  reports  of  its  decisions,  to  the 
present  day.  The  decisions  have  not  t)een 
entirely  uniform,  I  admit ;  sometimes  more 
liberal  of  relief,  and  again  less  so.  But, 
the  uniform  course  repeatedly  declared  by 
our  ablest  and  most  experienced  Judges,  as 
necessarily  arising  out  of  our  jurispru- 
dence, and  the  nature  of  our  territory  &c. 
has  been  to  enlarge  the  equitable  jurisdic- 
tion. I  admit  that  it  ought  not  to  be  too 
latitudinons;  and  the  latter  decisions  seem 
to  me  to  be  more  properly  guarded  than  the 
earlier. 

I  am  not  disposed  to  depart  too  hastily 
from  those  landmarks;  and  at  all  events,  if 
I  have  at  all  succeeded  in  shewing  that  this 
would  be  relieved  against  in  England,  or 
even  to  raise  a  great  doubt,  whether  it 
would  or  would  not,  I  will  be  borne  out  by 
the  great  current  of  our  own  decisions,  in 
granting  relief  here.  Why  is  it  that  we 
see  a  great  pressure  in  this  State  to  get 
into  Courts  of  Equity,  in  all  cases  requir- 
ing considerable  investigation  and  patience 
of  enquiry,  but  because  of  the  circum- 
stances aforesaid,  so  often  recognised  by 
this  Court?  I  think,  therefore, 
32  *it  holds  a  fortiori  here,  that  the  in- 
estimable trial  by  jury  will  cease  to 
be  the  favourite  tribunal  in  civil  causes, 
unless  it  is  supported  both  by  Courts  of 
Law  and  Ekiuily,  by  a  liberal  hand  in 
granting  new  trials,  as  heretofore  has 
been  the  practice.  Who  will  quietly  sit 
down  under  thef  toss  of  thousands  of  dol- 
lars, because  he  has  not  attended  from  year 
to  year,  and  at  great  expense,  the  progress 
of  a  suit  on  a  bond,  the  payment  of  which 
had  never  been  denied,  in  order  to  see 
whether  some  gun-powder  plot  may  not 
blow  him  up  at  the  trial,  and  defeat  his 
jnst  claim,  unless  his  attorney  suffers  a 
non-suit;  when  that  attorney,  an  able 
counsellor  in  this  Court,  and  .the  en- 
lightened Judge  before  whom  this  cause 
was  tried,  concurred  in  the  opinion,  that 
the  safest  and  most  proper  course  was,  to 
submit  the  case  to  the  jury,  on  the  circum- 
stantial evidence  that  was  before  them? 
Mankind  ought  not  to  be  driven  by  the 
course  of  judicial  proceedings,  to  such 
misanthropic  suspicions  of  their  fellow- 
men;  and  I  think  the  argument  by  the 
counsel  of  the  appellants,  was  very  strong 
to  prove,  that  no  man  should  be  bound  to 
entertain  such  suspicions.  Why  that  feel- 
ing in  the  country,  evincing  the  necessity 
of  interposition  by  Courts  of  Equity,  which 


produced  the  late  Acts  of  Assembly,  giving 
this  Court  appellate  jurisdiction,  in  cases 
of  refusals  of  injunctions,  even  in  the 
country,  and  appeals  from  their  dissolution? 
Mankind  will  not  sit  down  under  the 
enormous  injustice,  presented  by  this  and 
similar  cases.  They  will  call  for  arbitra- 
tion laws,  or  some  other  means  of  escape 
from  it. 

In  these  general  views  of  sound  policy, 
I  think  myself  supported  by  the  great  cur- 
rent of  authorities  in  this  Court,  down  to 
the  present  day,  and  which  it  would  be  too 
tedious  now  to  pass  in  review. 

There  is  one  case,  however,  in  this 
Court;  Tarpley's  adm*r  v.  Dobyns,  1 
Wash.  185.  There  the  bill  alleged  that  the 
dealings  were  in  specie;  and  on  a  settle- 
ment in  1779,  a  bond  was  given  for  541.  cur- 
rent money :  that  afterwards,  a  payment  of 
61.  10,  was  made  in  specie ;  and    that 

33  *^the     defendant    still    acknowledged 
himself  further  indebted,  which  could 

not  have  been,  if  the  debt  had  been  subject 
to  the  scale  of  ten  for  one:  that  the  plain- 
tiff brought  suit;  and  not  suspecting  that 
the  defendant  would  contend  that  the  d»bt 
should  be  scaled,  he  was  unprepared  to 
prove  the  defendant's  declarations,  tending 
to  shew  that  he  considered  it  as  a  specie 
debt.  Th^  bill  was  demurred  to.  The  de- 
murrer was  sustained  by  the  County  Court, 
and  that  decree  affirmed  in  the  High  Court 
of  Chancery.  The  President  delivered  the 
opinion  of  this  Court: 

** We  feel  no  difficulty  in  declaring  that 
both  decrees  are  right.  Although  the  ap- 
pellant might  have  resorted  to  a  Court  of 
Eyquity  in  the  first  instance,  if  his  case 
would  bear  it,  it  is  now  too  late,  after  hav- 
ing made  his  election  to  take  a  trial  at 
law.  As  to  the  surprise,  which  is  made  the 
pretext  for  this  application  to  a  Court  of 
Eyquity,  it  ought  not  to  benefit  him;  since, 
when  he  discovered  a  disposition  in  the 
appellee  to  avail  himself  of  his  legal  ad- 
vantage at  the  trial,  he  might  have  suffered 
a  non-suit.'' 

Although,  in  this  case,  the  bond  was 
given  for  current  money,  and  not  specie, 
yet  I  presume,  that  under  that  clause  of 
the  fifth  section  of  the  Act  of  1781,  com- 
monly called  the  scale  of  depreciation, 
which  provides,  *4hat  where  other  cir- 
cumstances arise,  which,  in  the  opinion 
of  the  Court  before  whom  the  cause  is 
brought  to  issue,  would  render  a  determi- 
nation agreeable  to  the  above  table  unjust, 
it  shall  and  may  be  lawful  for  the  Court  to 
award  such  judgment,  as  to  them  shall  ap- 
pear just  and  equitable,"  the  party  had  his 
remedy  at  law  to  recover  what  was  just,  on 
proving  those  circumstances;  or,  as  would 
seem  to  be  insinuated  by  the  Court,  might 
originally  have  come  into  equity,  in  order 
to  shew  the  mistake  in  giving  the  bond 
for  current  money  instead  of  specie.  Yet, 
having  elected  his  remedy  at  law,  it  was 
decided  to  be  too  late  to  resort  to  equity.  It 
would  seem,  too,  that    in    that   case, 

34  the  party  was   not  surprised.      *The 
defence  at  law  lay  on  the  surface  of 

the  paper,  and  when  he  discovered,  (being 
present,  as  we  must  presume  from  the 
case,)  that  the  defence  was  to  be  made,  he 
proceeded    to   take   bis   chance   before  the 
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jury.  The  attorney,  too,  when  he  brought 
the  suit,  must  have  seen,  from  the  face  of 
the  bond,  that  this  debt  was  paid. 

In  Hawkins  v.  Depriest,  4  Munf.  469, 
the  failure  to  suffer  a  nonsuit  was  expressly 
insisted  on.  The  bill  alledges  that  the  ap- 
pellee sold  to  the  appellant  a  quantity  of 
land,  containing  acres  for  £  ,  which 
he  promised  td  pay:  that  he  executed  a 
deed,  and  being  informed  it  was  necessary 
to  acknowledge  the  receipt  of  the  money, 
he  gave  a  receipt  on  the  back  of  the  con- 
veyance, without  having  received  it:  that 
when  he  instituted  a  suit  for  the  money, 
the  defendant,  takiug  advantage  of  the.  re- 
ceipt, prevailed  at  law,  and  refuses  to  pay 
the  money.  The  bill  calls  for  a  discovery 
of  the  land  purchased,  the  price,  and  how 
much  has  been  paid. 

The  defendant  pleaded  the  judgment  in 
bar;  and  also  answering,  admits  the  pur- 
chase, but  says  he  made  a  full  payment, 
and  that  the  complainant  had  no  legal  or 
equitable  claim  on  him  for  one  cent. 

A  copy  of  the  record  of  the  suit  at  law, 
was  produced ;  which  was  an  action  of  as- 
sumpsit for  the  price  of  a  tract  of  land, 
said  to  be  sold  and  conveyed  for  the  price 
of  3001.  It  appeared,  that  on  the  trial,  on 
the  plea  of  non  assumpsit,  the  witnesses 
proved  that  the  defendant  agreed  to  give 
to  the  plaintiff  1001.  for  two  tracts  of  land ; 
that  this  evidence  was  objected  to,  as  not 
supporting  the  declaration ;  and  the  Court 
refused  to  let  it  go  to  the  jury :  to  which 
opinion,  there  was  an  exception,  but  no 
appeal  taken. 

Two  certified  copies  of  deeds,  both  re- 
corded in  July,  1791,  were  filed ;  shewing, 
that  the  plaintiff  in  fact  sold  and  conveyed 
two  tracts  of  land  to  the  defendant  for  fifty 
pounds  each,  on  one  of  which  a  receipt  was 

endorsed,  but  none  on  the  other. 
35  ^Sundry  depositions   were  taken  in 

the  Chancery  suit,  from  which  it  ap- 
peared that  no  money  was  paid  at  the  titne 
of  writing  the  receipt,  which  a  subscribing 
witness  considered  a  mere  matter  of  form : 
that  afterwards,  the  defendant  paid  about 
521.  and  claimed  credits  for  some  tobacco 
and  corn,  and  also  for  work  done ;  which 
credits,  except  the  tobacco,  being  disputed, 
he  determined  to  stand  a  suit.  The  County 
Court  allowed  a  credit  for  61.  for  tobacco, 
and  decreed  the  balance  of  421.  with  inter- 
est. This  decree  was  affirmed  by  the  Supe- 
rior Court  of  Chancery  in  Richmond,  and 
that  decree  was  affirmed  in  this  Court. 

In  this  case,  the  plaintiff  at  law  had 
failed,  as  well  from  the  badness  of  his  dec- 
laration, on  which,  if  not  the  whole,  at 
least  some  of  his  evidence,  was  excluded  ; 
and  also,  because  a  groundless  and  unjust 
defence  was  set  up.  He  was  thus  doubly 
admonished  of  the  propriety  of  suffering 
a  non-suit.  How  could  he  doubt  of 
the  propriety  of  a  non -suit  in  such  a 
case?  If  the  evidence  was  improperly 
rejected,  he  could  also  have  appealed. 
But,  alfter  failing  to  do  eith«*r  of 
these,  he  comes  at  once  into  equity,  to 
recover  his  debt  thus  lost  at  law.  It  is 
there  insisted  upon,  that  he  should  have 
suffered  a  non-suit  at  law ;  that  the  merits 
had  been  tried  there,  Ac.  He  gets  relief, 
however,  and  why?      Because  the  defend- 


ant had  set  up  what  he  must  have  known 
to  be  a  groundless  and  unjust  defence;  and 
the  plaintiff  is  not  to  be  punished  by  the 
loss  of  his  debt,  because,  even  with  all 
these  circumstances  in  his  case,  he  failed 
to  suffer  a  nonsuit. 

The  receipt,  in  that  case,  on  the  deed, 
was  under  the  usual  acknowledgment  of 
livery  of  seisin,  and  is  in  these  words: 
•*Received,  on  the  day  of  the  within  in- 
denture, of  Robert  Hawkins,  for  said  land, 
full  satisfaction;"  and  opposite  to  the 
signature  is  a  scroll.  It  does  not  state  that 
it  is  sealed.  It  is  evidently  a  mere  formal 
matter  on  its  face;  no  sum  mentioned, 
and,  I  presume,  on  every  ground,  was  no 
estoppel  at  law.  The  bill  is  not  framed  od 
that  ground.  The  counsel  says,  it  might, 
perhaps,      have     been    an    estoppel. 

36  *The  ground  of  the   decision    is    not 
stated    in    the   report;  but,  from  the 

arguments  set  up  on  both  sides,  and  the 
manner  in  which  the  failure  to  suffer  a 
non-suit  was  relied  on,  I  presume  no  such 
grounds  was  seriously  insisted  on,  as  giv- 
ing equity  jurisdiction.  In  fact,  he  was 
unprepared  to  meet  the  defence.  If  he  had 
offered  the  evidence  that  was  before  the 
Court  of  Chancery,  and  his  other  evidence 
had  been  received,  can  any  one  say  he 
ought  not  to  have  prevailed  at  law?  I  think 
not.  It  could  not  have  been  rejected,  for 
the  instrument  in  fact  was  not  sealed. 

If  that  decision  is  law,  surely  relief 
ought  to  be  granted  in  this  case. 

Why  docs  a  Court  of  Equity  relieve  a  de- 
fendant at  law,  who  has  paid  part  of  the 
debt,  and  has  a  receipt,  but  who  fails  to 
make  defence  and  produce  it  on  the  trial? 
Because  he  was  not  bound  to  suspect  that 
the  plaintiff  had  failed,  or  would  be  so  un- 
just as  to  refuse  to  give  him  credit;  and 
the  immorality  and  want  of  conscience,  in 
taking  this  legal  advantage,  is  too  shock- 
ing to  the  moral  sense  of  mankind,  to  be 
tolerated  in  any  country,  or  under  any  cir- 
cumstances. 

This  was  probably  the  ground  of  the  last 
case.  The  defendant  at  law  had  obtained 
a  receipt,  as  a  matter  of  form,  on  the  back 
of  the  deed,  when  not  one  cent  of  the  money 
had  been  paid ;  and  it  might  have  been  bad 
law,  (though  I  give  no  opinion  on  that 
point,)  if  the  jury  had  been  instructed, 
that  such  receipt,  even  if  under  seal,  with- 
out further  proof  of  payment,  was  not  to 
be  received  as  evidence  of  that  fact.  But, 
without  these  efforts  at  law,  he  gets  relief 
here  against  this  fraudulent  defence.  So 
here,  if  the  fact  be  that  this  debt  is  un- 
justly lost,  in  consequence  of  a  defence, 
which,  if  made  by  Hancock  himself,  would 
have  been  a  palpable  fraud  in  fact,  and  by 
which  he  ought  not  to  gain ;  what  more 
can  his  administrator  say,  than  that  he 
found  the  papers  out  of  which  the  defence 
grew ;  that  he  made  it  honestly,  believing* 
it  to  be  a  just  defence?  But,  if  it  is  not  so 
in  fact,  and  if   the  consequences  are 

37  the  same  to  the  appellants  *a8  if  he 
had  known  the  injustice  of  the  de- 
fence, how  can  he,  in  conscience,  claim 
these  unjust  consequences?  Is  it  con- 
scientious to  do  so,  if  the  defence  was  in 
fact  unjust?  He  does  not  stand  as  an  inno- 
cent purchaser.      He   represents  the  mao 
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whose  estate  justly  owes  this  debt;  and 
who,  himself,  could  not  have  benefited 
that  estate,  bj  making  this  defence. 

But,  Hancock  was  a  trustee;  and  if  he 
really  intended  this  settlement  with  his 
co-obligor,  (an  insolvent  man,  whose  cir- 
cumstances were  probably  known  to  him, ) 
to  operate  as  a  discharge  of  himself,  and 
thus  to  save,  out  of  the  wreck,  his  own  debt 
due  from  Muschett,  it  was  a  fraud ;  and 
this  in  fact,  is  the  amount  of  the  defence. 
This  settlement,  having  this  effect,  it  is 
now  insisted  on,  that  it  was  competent  for 
them  to  make;  and  if  he  is  to  be  supposed 
to  intend  the  consequences  of  his  acts,  it 
was  an  intended  fraud.  In  such  case  of 
trust  and  confidence,  although  more  might 
have  been  done  at  law,  yet  this  Court  has 
recognised  the  principle  that  relief  is 
proper  in  equity,  on  account  of  the  appro- 
priate jurisdiction  of  that  Court  in  such 
cases.  Spencer  &  White  v.  Wilson,  4 
Munf.  130. 

In  Fen  wick  v.  M'Murdo,  2  Munf.  244, 
this  Court  reviewed  many  of  the  leading 
cases  of  injunctions,  and  lay  down  the  gen- 
eral doctrine  thus. 

The  principle,  settled  on  solemn  argu- 
ment, and  due  consideration  of  those  cases, 
ought  not  to  be  disturbed,  which  is,  **that 
where  a  cause  has  been  once  fully  heard 
and  decided  in  a  Court  of  Common  Law, 
having  competent  jurisdiction  of  the  cause, 
a  Court  of  Equity  ought  not  to  interfere, 
unless  fraud,  or  surprise  be  suggested  and 
proved,  or  some  material  and  adventitious 
circumstance  had  arisen  which  could  not 
have  been  foreseen  or  guarded  against.'' 

This  defence  could  not  be  foreseen  nor 
IBTuarded  against.  The  facts,  from  which 
it  arose,  were  altogether  in  the  knowledge 
of  the  other  party.  The  only  negligence 
that  could  be  charged  on  the  agent,  is,  his 
failure  to  attend,  from  Court  to  Court,  a 
trial  of  an  action  on  a  bond,  without 
38  knowledge  *even  that  it  was  defended 
seriously.  It  had  been  continued  for 
years,  during  the  war,  on  the  ground  that 
the  defendants  were  alien  enemies;  and 
the  letter,  a  few  months  before  the  suit, 
promising  payment,  was  well  calculated  to 
induce  a  belief  that  no  serious  defence  was 
intended.  That  merely  asked  some  further 
delay,  until  some  negroes  could  be  sold, 
which  the  distributee  of  Hancock  wished 
to  purchase. 

On  the  whole,  I  am  of  opinion  that  the 
decree  ought  to  be  reversed. 

JUDGE  CABELL. 

The  appellants  residing  in  Great  Britain, 
and  having  many  debts  due  to  them  in 
Virginia,  contracted  at  various  mercantile 
establishments,  in  this  State,  before  the 
Kevolutionary  war,  employed  John  Laird  as 
their  general  agent  for  the  settlement  and 
collection  of  the  said  debts.  Laird,  in  the 
year  17%.  appointed  Mungo  M.  Hancock, 
the  intestate  of  the  appellee,  as  a  sub- 
agent,  for  the  settlement  and  collection  of 
that  portion  of  the  debts  aforesaid,  that 
had  been  contracted  at  Aquia  and  Col- 
chester. This  appointment  was  made  on 
the  recommendation  of  James  Muschett, 
who  became  responsible  to  Laird  for  the 
fidelity  of  Hancock's  agency.  In  January, 
1803,  Hancock  having  become   addicted    to 


irregular  habits,  was  dismissed  from  the 
agency,  and  the  said  Muschett  was  ap- 
pointed to  succeed  him,  and  to  complete 
the  collections  which  he  had  begun.  More 
than  two  years  thereafter,  viz :  on  the  2d 
of  April,  1805,  a  final  settlement  was  had 
between  Laird  and  Hancock,  on  account  of 
his  collections  for  Oswald,  Deniston  &  Co. 
and  he  was  found  in  arrear  3991.  2  6,  for 
which  sum  he  executed  his  bond  to  them, 
with  the  aforesaid  James  Muschett  as  his 
surety.  This  bond  was  never  entrusted  to 
Muschett ;  for,  being  one  of  the  obligors, 
it  was  rather  his  duty  to  pay,  than  his 
right  to  receive,  the  money  for  which  the 
bond  was  given.     It  always  remained 

39  with    Laird  *or  his  clerk  Murdock ;  a 
fact  well  known,  both  to  Hancock  and 

to  Muschett.  When  Tyler,  the  administra- 
tor of  Hancock,  was  first  applied  to,  after 
his  qualification,  he  made  no  objection  to 
the  payment  of  this  bond ;  but  becoming 
afterwards  convinced  that  the  claim  was 
unjust,  he  determined  to  stand  a  suit; 
which  was  brought  in  the  Superior  Court 
of  Fairfax  county.  He  put  in  the  plea  of 
payment,  on  which  issue  was  joined.  Judge 
Dade,  who  instituted  the  suit,  says  in  his 
deposition,  that  he  always  understood  it 
was  a  case  which  was  to  be  defended  on  its 
merits.  The  attorney,  however,  to  whom 
the  cause  was  afterwards  consigned,  seems 
not  to  have  been  apprized  of  that  under- 
standing;'and  although  the  cause  was  con- 
tinued once,  if  not  oftener,  at  the  instance 
of  the  defendant,  on  the  ground  of  the  ab- 
sence of  a  material  witness,  he  informs  us 
in  his  deposition,  that  until  the  trial  of  the 
cause,  he  considered  the  plea  of  payment  as 
**sham  plea,  and  thrown  in  as  a  matter  of 
course,  and  for  delay ;  except  so  far  as  to 
cover  some  credits,  which  he  knew  the 
defendant  was  entitled  to."  When,  there- 
fore, the  cause  was  called  for  trial,  he 
went  into  it  in  full  confidence  that  he 
wanted  no  evidence  but  the  bond;  and 
that  the  defendant  had  no  evidence  to  re- 
sist the  judgment  he  was  disposed  to  de- 
mand. On  the  trial,  however,  the  defendant 
introduced  evidence,  which  proved  that 
James  Muschett  (surety  in  the  bond)  was  a 
collector  for  Oswald,  Deniston  &  Co.  under 
John  Laird  ;  and  he  then  introduced  a  state- 
ment, proved  to  be  in  the  hand  writing  of 
the  said  Muschett,  purporting  to  be  an  ac- 
count between  Hancock  and  the  said  Mus- 
chett, in  which  Muschett  charges  Hancock 
to  John  Laird,  for  the  amount  of  the  bond 
now  in  controversy.  He  farther  introduced 
the  copy  of  a  release,  executed  on  the  21st 
of  October,  1805,  by  Muschett  to  Hancock, 
of  a  lien  which  Muschett  had  taken  from 
Hancock,  in  August,  1802,  on  some  slaves, 
to  indemnify  him  for  the  responsibility  he 
was  under,  as  surety  for  Hancock's  faithful 
discharge  of  his  agency.  The  considera- 
tion of  the  release,  as  expressed  in  the 
release      itself,     is,      that      Hancock 

40  *had  made  **a  satisfactory  settlement 
with  John    Laird,  agent    of    Oswald, 

Deniston  &  Co."  There  does  not  appear 
to  have  been  any  other  evidence  whatever, 
introduced  on  the  trial ;  nor  shall  I  enquire, 
whether  the  evidence  was  or  was  not  sufiB- 
cient  to  defeat  the  plaintiff's  action.  Their 
attorney    seems   not    to    have  doubted   its 
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sufificieacy;  aad  instead  of  aufifering  a  non- 
suit, submitted  the  case  to  the  jury,  who 
found  for  the  defendant. 

The  appellants  filed  their  bill  in  the  Court 
of  Chancery  for  the  Fredericksburg  dis- 
trict, praying  for  a  new  trial  of  the  cause. 
The  bill  was  dismissed.  The  appellants 
appealed  to  this  Court;  and  the  only  ques- 
tion is,  whether  a  new  trial  ought  to  be 
granted. 

One  of  the  grounds  on  which  the  appel- 
lants rest  their  claim  for  a  new  trial,  is 
the  allegation  in  the  bill,  that  the  settle- 
ment of  accounts  between  Muschett  and 
Hancock,  and  the  pretended  payment  by 
the  latter  to  the  former,  of  the  bond  in 
controversy,  was  designed  as  a  fraud  upon 
the  appellants.  This  charge  is  not  only 
unsupported,  but  is  contradicted  by  the 
evidence  adduced  by  the  appellants  them- 
selves. Hancock  was  the  nephew  of  Mus- 
chett ;  had  lived  in  his  family  for  many 
years;  and  appears  to  have  been  exten- 
sively connected  in  merchandize  with  him 
and  his  sons.  The  appellants  have  pro- 
duced a  letter,  written  in  December,  1805, 
by  Hancock  to  Laird,  informing  him  that 
he  intended  in  a  few  days  to  go  to  Dum- 
fries, for  the  purpose  of  making  a  final 
settlement  of  all  his  mercantile  and  other 
transactions  with  James  Muschett  and  his 
sons,  and  requesting  Laird  to  send  him  a 
copy  of  the  bond  in  controversy ;  in  which, 
it  will  be  recollected,  that  Muschett  was 
his  surety.  The  statement,  or  account, 
which  the  appellants  complain  of  as  being 
fraudulent,  is  not  dated ;  but  there  can  be 
very  little  doubt,  that  it  was  made  at  the 
time  indicated  in  this  letter.  The  account 
embraces  individual  and  mercantile  trans- 
actions; transactions  with  James  Mus- 
chett, (described  as  James  Muschett,  sen.) 
with  John  M.  Muschett,  with  Charles 
41  H.  Muschett,  with  James  ^Muschett, 
sen.  &  Co.  with  John  M.  Muschett  & 
Co.  and  with  H.  M.  &  Co.  (probably  Han- 
cock, Muschett  &  Co.)  and  it  appears  that 
Muschett  fell  deeply  in  Hancock's  debt.  It 
will  be  recollected,  that  Muschett  had  then 
been  nearly  three  years,  and  was  at  that 
time,  collector  for  Laird,  as  the  agent  of 
Oswald,  Deniston  &  Co.  to  whom  Hancock's 
bond  was  due ;  and  as  it  was  ascertained  that 
he  was  thus  deeply  indebted  to  Hancock, 
what  could  be  more  natural  than  that  he 
should  undertake,  in  consideration  thereof, 
to  pay  to  Laird  the  debt  due  by  Hancock,  and 
for  wnich  he  was  surety ;  and  that,  in  conse- 
quence of  such  undertaking,  he  should  in- 
troduce it  in  the  settlement,  and  charge 
Hancock  with  the  bond  which  he  was  thus 
to  pay?  Where  was  the  fraud  in  this?  They 
do  not  pretend,  that  this  settlement  be- 
tween them  amounted  to  a  payment  or  dis- 
charge of  the  bond.  They  both  knew  they 
possessed  no  such  power.  Hancock  took 
no  receipt  against  the  bond,  and  no  evi- 
dence even  of  the  settlement.  The  settle- 
ment does  not  appear  to  have  been  entered 
on  either  of  their  books;  although,  being 
merchants,  they  may  be  presumed  to  have 
kept  regular  books,  in  which  were  entered 
all  transactions  deemed  important.  It  was 
found,  after  Muschett's  death,  on  a  loose 
sheet  of  paper,  without  date  or  signature, 
pinned  to  the    folio  of   Muschett's   ledger, 


in  which  Hancock's  account  was  kept. 
Prom  all  these  circumstances,  it  would  ap- 
pear, that  even  as  between  the  parties,  it 
was  not  intended  as  an  actual  settlement, 
but  merely  as  a  statement  to  shew  how  the 
accounts  would  stand,  in  case  Muschett 
should,  according  to  his  engagement,  pay 
Hancock's  debt  to  Laird.  The  release  ex- 
ecuted by  Muschett  to  Hancock,  on  the  2l8t 
of  October,  1805,  of  the  lien  on  the  negroes, 
which  had  been  given  in  1802,  does  not 
vary  the  aspect  of  the  case  in  this  particu- 
lar. The  lien,  it  may  be  observed,  was 
given  shortly  before  Hancock's  irregular 
habits  had  caused  his  removal  as  agent ; 
before  he  had  had  any  settlement  with 
Laird,  and  when  the  balance  due  from  him 
on  account  of  his  collections,  not  being 

42  ascertained,  *may    have  been    appre- 
hended to  be  very   large.     But  when» 

on  the  2d  of  April,  1805,  the  precise  balance 
due  to  Laird  was  ascertained,  and  when  in 
October  of  the  same  year,  it  became  mani- 
fest to  the  parties,  that  Muschett  owed 
Hancock  more  money  than  Muschett  was 
bound  for  as  his  surety,  to  Laird,  it  would 
have  been  highly  unjust  to  continue  the 
incumbrance  on  Hancock's  property.  Mus- 
chett's  proper  indemnity  was  in  his  own 
hands;  in  the  greater  debt  that  he  owed 
Hancock.  The  settlement  referred  to  in  the 
release,  was  the  settlement  between  Han- 
cock and  Laird,  of  the  2d  of  April,  1805,  and 
not  the  settlement  between  Hancock  and 
Muschett.  The  subsequent  conduct  of 
Hancock  is  a  proof  of  the  rectitude  of  his 
intentions.  Murdock,  the  clerk  of  Laird, 
made  frequent  applications  to  him  for  pay- 
ment of  this  bond.  On  these  occasions, 
Hancock  informed  him  that  Muschett  owed 
him  money;  and  from  this  circumstance, 
taken  in  connexion  with  the  circumstancea 
above  mentioned.  I  think  it  highly  proba- 
ble, that  he  also  told  him  of  Muschett's 
agreement  to  pay  the  bond  for  him ;  but  he 
never  intimated  that  Muschett  was  au- 
thorized to  collect  the  bond  from  him,  nor 
that  he  himself  was  released  from  the  ob- 
ligation to  pay  it. 

There  was  no  fraud  on  the  part  of  Mus- 
chett or  Hancock ;  and  I  have  gone  into 
this  branch  of  the  subject,  not  because  I 
think  it  necessary  to  the  correct  decision 
of  the  cause,  but  for  the  purpose  of  remov- 
ing unmerited  imputation  from  the  memory 
of  two  men  long  since  consigned  to  the 
grave. 

I  come  now  to  those  grounds  for  a  new 
trial,  alleged  in  the  bill,  and  supported 
by  testimony,  or  which  may  be  admitted  to 
be  so  supported.  And  here  it  will  not  be 
necessary  to  go  minutely  into  the  evidence ; 
it  will  be  sufficient  to  state  the  general  re- 
sults, or  the  facts  which,  it  is  contended, 
the  testimony  establishes. 

Let  it  then  be  considered  that  the  verdict 

of  the  jury,  although    it    may    have    been 

correctly    found,     according    to    the 

43  *evidence  exhibited  on  the  trial,  will, 
nevertheless,  work  injustice    between 

the  parties,  if  not  set  aside.  Let  it  be 
conceded  that  the  appellants,  their  agent 
Laird,  and  their  attorney,  had  no  intima- 
tion of  the  nature  of  the  evidence,  which 
the  defendant  intended  to  adduce  in  sup- 
port of  his  plea    of  payment.     Let  it   even 
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be  conceded  that  they  did  not  believe, 
that  the  defendant  intended  any  oppo- 
sition to  the  judgment  which  the  ap- 
pellants were  in  pnrstiit  of.  And  let 
it  be  farther  conceded,  that  they  had 
been  previously  apprised  of  the  real 
intentions  of  the  defendant,  and  of  the 
nature  of  the  evidence  on  which  he  relied : 
that  they  could  and  would  have  introduced 
such  evidence  on  their  part,  as  to  deprive 
the  testimony  of  the  defendant  of  all  its 
weight,  and  to  establish,  clearly  and  in- 
con  trovertibly,  their  right  to  the  judgment 
which  they  demanded.  Let  all  this  be 
conceded;  and  I  am  still  decidedly  of  opin- 
ion, that  the  new  trial  ought  not  to  be 
irranted. 

Applications  to  Courts  of  Ekiuity  for  new 
trials,  are  extremely  rare  in  England,  even 
on  the  part  of  defendants  at  law ;  since  the 
Courts  of  Law  exercise  the  same  jurisdic- 
tion, and  to  the  same  liberal  extent.  As 
early  as  the  reign  of  Charles  2d,  (Curtis  v. 
Smalridge,  1  Ch.  Cas.  43,)  the  rule  was 
distinctly  laid  down,  that  a  Court  of  E^quity 
will  not  award  a  new  trial  to  avoid  a  judg- 
ment at  law,  '*on  account  of  any  evidence 
or  matter  which  might  have  been  used  in 
the  first  cause,  and  of  which  the  party  then 
had  knowledge,"  unless  some  satisfactory 
reason  be  assigned,  why  the  party  did  not 
avail  himself  of  it,  in  the  trial  at  law. 
And  I  understand  the  same  principle  pre- 
vails, where  the  application  is  not  to  avoid 
the  whole  judgment,  but  seeks  partial  re- 
lief only.  It  cannot  be  necessary  to  refer 
to  cases  to  establish  this  principle.  It  is 
to  be  found  every  where.  The  English 
Courts  have  very  rarely  departed  from  it. 
Our  own  Courts,  whilst  they  have  never 
denied  its  obligation,  have,  unfortunately, 
(I  humbly  think,)  been  too  often  seduced 
into  forgetfolness  of  it,  by  a  tender  regard 
to  the  hardship  of  particular  cases. 
44  Hence,  the  variation  '^to  be  found  in 
the  decisions  of  this  Court,  and  which 
has  sometimes  exposed  us  to  the  imputa- 
tion of  having  no  certain  system.  Hence 
the  course,  which  has  been  sometimes  pur- 
sued, of  allowing  the  defendant  to  come 
into  equity,  to  get  relief  for  a  payment,  on 
the  ground  that  the  payment  having  been 
in  the  knowledge  of  the  plaintiff,  it  was 
against  conscience  in  him  not  to  allow  it. 
Hence,  also,  the  practice  of  allowing  the 
defendant  to  come  into  a  Court  of  Equity, 
after  a  trial  at  law,  to  demand  a  disclosure 
of  facta  from  the  plaintiff,  instead  of  hold- 
ing him  to  demand  the  discovery  before  the 
trial,  to  be  used  at  the  trial. 

These  remarks  are  not  necessary  to  the 
decision  of  this  cause;  but  they  are  sug- 
gested by  the  occasion,  and  they  are  thrown 
out  as  indications,  that  I  am  disposed  to 
return  to  and  guard  with  greater  caution, 
the  line  which  has  been  wisely  drawn  be- 
tween the  jurisdictions  of  Courts  of  Law 
and  Equity. 

But,  a  new  trial  or  other  relief,  will  fre- 
quently be  extended  to  those  who  were  de- 
fendants at  law,  under  circumstances  where 
it  would  be  refused  to  those  who  were 
plaintiffs;  and  this,  not  because  defendants 
are  greater  favourites  than  plaintiffs  with 
Courts  of  Justice;  but  because  of  the  differ- 
ent ground    which  they   occupy.     Relief  is 


granted  to  defendants,  because  they  cannot 
redress  themselves.  Thus,  if  the  trial  of  a 
cause  once  commences,  there  is  no  mode  by 
which  a  defendant  can  escape  from  it, 
whatever  may  be  the  circumstances  which 
forbid  him  to  expect  a  just  decision.  He 
must  await  the  verdict;  and  then,  if  the 
Courts  do  not  afford  him  relief,  he  is  with- 
out redress.  But,  the  situation  of  plaintiffs 
at  law  is  very  different.  If  they  find  them- 
selves deceived  in  their  own  testimony,  and 
think  they  can  strengthen  it ;  or  if  they  be 
surprised  by  the  introduction  of  unexpected 
testimony  on  the  part  of  the  defendant, 
and  believe  that  it  will  be  in  their  power 
at  some  other  time,  to  explain,  rebut  or 
disprove    it;  they   can    afford    them- 

45  selves  the  opportunity  of  doing  *so, 
by  suffering  a  non-suit,  and  commenc- 
ing their  action  de  novo. 

The  case  before  us,  is  one  in  which 
plaintiffs  at  law  are  seeking  to  be  relieved 
from  a  judgment,  which  they  voluntarily 
permitted  to  go  against  them ;  and  this  of 
itself,  is  sufficient  to  shew  the  inapplica- 
bility of  all,  or  nearly  all  the  cases,  which 
have  been  referred  to  on  their  behalf. 

The  allegation  ot  fraud  being  put  out  of 
the  case,  the  only  remaining  ground  on 
which  the  appellants  can  rely,  is  the  sur- 
prise at  the  trial  by  the  introduction  of 
unexpected  testimony. 

If  the  case  of  the  plaintiffs  applying  for 
a  new  trial  on  such  ground,  be  not  mate- 
riallv  different  from  that  of  a  defendant, 
making  the  same  application  on  the  same 
ground,  whence  comes  it  that  no  case  has 
been  found,  where  the  English  Courts  have 
granted  a  new  trial  on  the  ground  of  sur- 
prise? The  case  of  Bright,  ex'or  of  Crisp 
V.  Eynon,  1  Burr.  390,  may,  at  first  view, 
be  supposed  to  sanction  the  granting  a 
new  trial  to  a  plaintiff,  on  this  ground. 
But,  if  that  case  be  examined,  it  will  be 
found,  that  it  was  decided  expressly  and 
solely,  on  the  ground  that  it  was  contrary 
to  evidence.  None  of  the  Judges  but  Lord 
Mansfield  said  any  thing  on  the  ground  of 
surprise;  and  even  he  gave  no  opinion  on 
it,  farther  than  to  say,  that  **if  the  matter 
in  dispute  was  of  great  value,  I  will  not 
say  that  the  suspicious  circumstances 
might  not  be  a  ground  for  a  new  trial."  If 
this,  and  some  other  general  expressions 
of  his,  be  regarded  as  the  expression  of  an 
opinion  by  that  great  Judge,  that  a  new 
trial  ought,  in  any  case,  to  be  granted  a 
plaintiff  on  such  ground,  I  have  only  to 
say,  that  neither  he,  norany  other  Judge  in 
England,  has  ever  acted  on  that  opinion, 
so  far  as  I  am  informed.  Nor  am  I  aware 
of  any  such  case  in  our  own  Courts. 

The  only  ca£e  that  looks  that  way,  is  the 

case  of  Hawkins  v.  Depriest,  4  Munf.  469. 

But  that  was  not  the  case  of  an  application 

to   equity    for   a    new    trial,   but  a  bill  for 

substantive    relief   on  the    merits    of 

46  a    case    originally    and  ^exclusively 
proper  for  the  Chancery  jurisdiction. 

The  ground  of  the  decision  were  not  given 
by  the  Court.  But  it  is  believed,  that  the 
Court  must  have  gone  on  the  ground  I  have 
mentioned,  viz.  that  the  case  was  originally 
and  exclusively  proper  for  the  jurisdiction 
of  a  Court  of  Equity;  for,  the  party  there, 
having  given  a  deed  acknowledging  the  re- 
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ceipt  of  the  purchase  money,  he  was  es- 
topped in  a  Court  of  Law,  from  saying  that 
he  had  not  received  it;  and  therefore, 
never  could  have  recovered  at  law ;  and  the 
Court  of  Equity  rightly  decided,  that  it 
was  not  deprived  of  its  jurisdiction  by  a 
previous  nugatory  and  improper  resort  to  a 
Court  of  lyaw. 

There  is  not  only  no  adjudication  sup- 
porting the  claim  of  the  appellants,  but 
there  is  direct  authority  against  it.  The 
case  of  Richards  v.  Symes,  2  Atk.  319,  was 
an  issue  out  of  Chancery,  in  which  a  new 
trial  was  prayed  for  on  the  part  of  the 
plaintiff.  The  Chancellor  observed,  **there 
is  another  reason  that  weighs  with  me; 
that  the  new  trial  is  prayed  for  on  behalf 
of  the  plaintiff  at  law;  and  if  it  had  been 
better  made  out,  I  should  not  have  inclined 
to  grant  it;  because  it  was  in  his  power  to 
have  been  non-suited;  for  if  the  counsel 
had  been  of  opinion,  that  there  was  evi- 
dence they  were  not  apprised  of,  and  too 
«trong  for  them  to  encounter,  they  might 
have  advised  him  to  suffer  a  non-suit;  and 
then  he  might  have  come  back  to  this 
Court  for  new  instructions,  who  would 
have  ordered  another  issue  at  law,  not- 
withstanding the  non-suit."  It  is  impos- 
«ible  not  to  be  struck  with  the  resemblance, 
or  rather  the  identity  of  the  case  supposed 
by  the  Lord  Chancellor,  and  that  under 
'Consideration.  In  this  case,  as  in  that,  the 
plaintiffs  were  met  by  *  'evidence  they  were 
not  apprised  of,  and  too  strong  for  them  to 
encounter.**  In  this  case,  as  in  that,  the 
counsel  ''might  have  advised  them  to  suffer 
a  non-suit.'' 

The  case  of  Tarpley's  adm'r  v.  Dobyns, 
1  Wash  185,  strongly  resembles  this  in 
principle.      There,  the  plaintiff  at  law  had 

failed  to  produce  evidence,  (which 
47        evidence  *wa8  in  his   power,)  merely 

because  he  did  not  suppose  the  de- 
fendant would  make  such  defence  as  would 
render  that  evidence  necessary.  But,  be- 
ing surprised  in  this  particular,  by  the  de- 
fendants unexpectedly  making  a  defence, 
which  made  that  testimony  indispensable, 
he,  like  the  appellants  in  this  case,  did  not 
suffer  a  non-suit,  but  submitted  the  case 
to  the  jury,  who  found  against  him.  He 
then  filed  his  bill  in  equitv,  stating  all  the 
circumstances,  and  praying  that  the  de- 
fendant should  be  decreed  to  pay  him  his 
debt.  There  was  a  demurrer  to  the  bill 
for  want  of  equity,  which  demurrer  was 
sustained.  Judge  Pendleton,  in  delivering 
the  opinion  of  the  Court,  says;  ''although 
the  appellant  might  have  resorted  to  a 
Court  of  Equity  in  the  first  instance,  if 
his  case  would  bear  it,  it  is  now  too  late, 
after  having  made  his  election  to  take  a 
trial  at  law.  As  to  the  surprise  which  is 
made  the  pretext  for  this  application  to  a 
Court  of  Equity,  it  ought  not  to  benefit  the 
appellant  in  the  present  case;  since,  when 
he  discovered  a  disposition  in  the  appellee 
to  avail  himself  of  his  legal  advantage  at 
the  trial,  he  might  have  suffered  a  non- 
suit.'' 

It  is  no  objection  to  the  application  of 
this  case  to  the  one  under  consideration,  that 
in  Tarpley's  adm'r  v.  Dobyns,  the  plain- 
tiffs ought  to  have  known,  from  the  very 
terms  of  the  bond,  that  it  would  be  incum- 


bent on  him  to  prove,  at  the  trial,  the  very 
fact  which  the  course  of  the  defendant  made 
it  necessary  for  him  to  prove.  He  was,  in 
fact,  surprised;  and  the  surprise,  whether 
produced  with,  or  without  cause,  ought  to 
have  admonished  him  of  the  propriety  and 
necessity  of  a  non-suit.  Nor  do  I  think  the 
case  would  be  vatied,  even  if  the  surprise 
were  produced  by  the  fraud  of  the  defend- 
ant; for  even  in  such  case,  I  would  say',  in 
the  apitit,  if  not  in  the  very  words,  of  Mr. 
Pendleton,  '*when  the  plaintiff  discovered 
a  disposition  in  the  defendant  to  avail 
himself,  at  the  trial,  of  the  advantage 
which  bis  fraud  had  given  him,  he  ought 
to  have  suffered  a  non-suit." 

48  ^Although  I  am  decidedly  of  opin- 
ion, that  a  new  trial  ought   never   to 

be  granted  by  a  Court  of  Equity  to  a  plain- 
tiff at  law,  merely  on  the  ground  of  sur- 
prise at  the  trial,  from  whatever  cause 
that  surprise  may  have  arisen ;  yet,  there 
are  cases,  in  which  a  new  trial  ought  to 
be  granted  to  him.  I  would  grant  it  where 
the  verdict  was  against  evidence ;  as  in  the 
case  of  Bright,  ex'r  of  Crips  v.  Eynon,  1 
Burr.  390;  and  as  is  done  in  every  day's 
practice ;  I  would  grant  it,  where  the  dam- 
ages given  by  the  jury  are  very  inadequate 
to  the  injury  he  had  sustained.  I  would 
grant  it,  where  there  had  been  any  im- 
proper conduct  on  the  part  of  the  jury.  In 
short,  I  would  grant  him  a  new  trial  in  all 
cases,  in  which,  under  similar  circum- 
stances,  I  would  grant  one  to  the  defend- 
ant, except  where,  from  the  nature  of  the 
case,  he  might  have  redressed  himself  by 
suffering  a  non-suit.  This  exception  ex- 
cludes cases  where  the  application,  as  in 
the  present  instance,  is  founded  on  mere 
surprise,  produced  by  the  introduction  of 
unexpected  testimony  at  the  trial.  I  would 
not  grant  a  new  trial  in  any  such  case, 
unless  the  party  was  prevented  by  fraud  or 
accident  from  suffering  a  non-suit. 

But,  if  there  be  any  case,  in  which  a 
plaintiff  who  has  failed  to  suffer  a  non- 
suit, is  entitled  to  a  new  trial  on  the  mere 
ground  of  surprise  at  the  trial,  I  should 
not  think  that  this  is  one  of  them.  As  to 
the  appellants  being  out  of  the  country, 
that  is  entitled  to  no  consideration.  They 
had  an  agent.  Laird,  to  whom  was  com- 
mitted the  management  of  all  their  con- 
cerns. He  lived  in  George  Town,  but  a  few 
miles  from  the  Court  of  the  councy  where 
the  cause  was  tried.  From  the  time  that  he 
committed  the  bond  to  the  hands  of  the 
attorney,  he  took  no  care,  and  made  no 
enquiry,  concerning  the  suit.  The  attor- 
ney who  instituted  the  suit,  "always  un- 
derstood it  was  to  be  dejfended  on  its 
merits;"  and  he  who  succeeded  him,  ought 
to  have  known  it;  for,  the  cause  was  once, 
if  not  oftener,  continued  at  the  instance  of 
the  defendant,  on  the  ground  of  the  ab- 
sence   of  a    material    witness.     That 

49  witness    was    the  clerk  of  *Muschett ; 
and  the  object  of  hik   testimony    was 

announced  to  be  the  verification  of  some 
accounts  between  Hancock  and  Muschett. 
on  which  the  defence  rested.  This  circum- 
stance ought  to  have  shewn,  that  the  plea 
had  not  been  thrown  in  as  a  sham  plea,  and 
for  mere  delay,  and  was  well  calculated  to 
indicate  the  nature  of  the  defence.     If  this 
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fact,  together  with  the  opiaion  of  the  first 
counsel,  had  beeo  communicated  to  Laird, 
it  would  have  been  his  duty  to  attend  to 
the  trial  of  the  cause ;  and  if  either  he  or 
his  clerk  Mnrdock,  had  attended,  the  result 
would  have  been  different;  for  both  of 
them,  as  appears  from  their'evidence  in  the 
cause,  were  acquainted  with  facts,  suffi- 
cient to  insure  a  verdict  for  the  appellants. 
In  the  case  of  Bateman  v.  Willae,  1  Sch. 
A  Lefr.  201,  Lord  Redesdale  said,  that  '  *a 
bill  for  a  new  trial  is  watched  in  equity 
with  extreme  jealousy,  and  it  must  see 
that  injustice  has  been  done,  not  merely 
through  the  inattention  of  parties."  I  en- 
tirely concur  in  this  opinion.  Men  must 
bear  the  consequences  of  their  own  acts; 
and  those  who  shut  their  eyes  to  the  light, 
ought  not  to  be  permitted  to  complain  that 
they  do  not  see.  In  this  respect,  I  cannot 
distinguish  between  the  parties  and  their 
attorn  iea. 

I  am  for  affirming  the  decree  of  the 
Chancellor. 

The  PRESIDENT. 

The  application  to  the  Court  of  Chan- 
cery, in  this  case,  is,  to  be  relieved  against 
a  verdict  which  was  found  for  the  defend- 
ant, upon  what  was  conceived,  at  the  time, 
by  the  parties,  a  fair  trial  at  law.  No  ob- 
jection was  made  to  it  in  the  Court  of 
Law;  nor  did  the  plaintiffs  complain  of  it 
then.  The  material  allegation  in  the  bill 
is,  (although  the  plaintiffs  went  to  trial, 
on  the  plea  of  payment, )  that  they  did  not 
dream  that  any  attempt  would  be  made  to 
prove  the  payment  insisted  on;  and  that 
no  instruction  was  given  to  their  counsel, 
nor  did  they,  or  their  agent,  attend  the 
trial.  Upon  the  facts  in  the  case,  it 
50  does  not  appear  that  *any  fraud  was 
practised  by  the  defendant,  by  which 
this  negligence,  on  the  part  of  the  plain- 
tiffs, was  produced ;  nor  does  it  appear  that 
there  was  any  obstacle,  imputable  to  the 
defendant,  to  prevent  their  counsel,  after 
the  testimony  was  disclosed,  from  suffering 
a  non-suit.  He  freely  submitted  the  case 
to  the  jury,  and  took  the  chance  of  a  ver- 
dict in  his  favor. 

The  application,  then,  for  relief,  is  solely 
on  the  ground  that  great  injustice  has  been 
done  them,  in  the  trial  at  law.  It  seems  to 
me  very  clear,  that  if  a  party  neglects  to 
avail  himself  of  his  remedies  for  injustice 
done  there,  a  Court  of  Equity  ought  not  to 
interfere;  nor  ought  a  plaintiff  to  be  per- 
mitted to  deprive  his  adversary  of  his  trial 
at  law,  when  nothing  is  imputable  to  him. 
Otherwise,  the  jurisdiction  of  a  Court  of 
Law  would  soon  be  supplanted  by  that  of 
the  Courts  of  Equity.  Neither  the  neglect 
of  a  party,  nor  his  ignorance  of  his  rights 
at  lawy  furnish  any  ground  for  the  inter- 
position of  a  Court  of  Equity.  This  doc- 
trine is  the  more  reasonable  in  its 
application  to  plaintiffs  at  law  than  to  de- 
fendants. The  former  always  have  it  in 
their  power,  in  a  case  like  the  present,  to 
be  relieved  against  surprise  on  the  trial,  if 
any,  by  suffering  a  non-suit.  They  are  not 
compelled,  as  defendants  are,  to  submit 
their  case  to  the  jury.  Though  the  case  of 
Tarplcy's  adm*r  v.  Dobyns,  1  Wash.  185, 
is  not,  in  its  circumstances,  like  the  case 
before   us,    the   principle   on  which  it  was 


decided,  is  strictly  applicable.  The  Court 
went  on  the  ground,  that  the  relief  asked 
for  in  equity,  might  have  been  had  by  suf- 
fering a  non-suit ;  and  no  sufficient  excuse 
for  omitting  it,  being  alledged  and  proved, 
they  affirmed  the  decree,  and  dismissed  the 
bill.  I  admit  that  this  Court,  in  their 
solicitude  to  do  justice,  may,  in  some 
cases,  have  encroached  upon  these  princi- 
ples; but  they  have  never  been  directly 
over-ruled. 

lam  of  opinion,  therefore,  to  affirm  the 
decree. 

Decree  affirmed. 


51  *M'Mahon  v.   Spangler. 

January.  1826. 
Chancery  Practice— Dl5«olutlon  of  Injunction.*— It  Is  a 

correct  course  of  proceedlDsr,  for  a  Chancellor  to 
dissolve  an  Injunction,  upon  the  defendant's  ten- 
derlnff  a  deed  to  the  plaintlfif.  or  fllinsr  it  wltb  tbe 
papers,  wiihont  req  airing  it  to  be  approved  by  the 
Court,  before  tbe  injunction  sball  be  dissolved. 

Evidence— Parol  Bvldence  Rnle.t-Tbe  sreneral  rule  is 
that  parol  evidence  cannot  be  admitted  to  con- 
tradict, explain,  or  alter  a  written  agreement;  but 
may  be  received  to  prove  fraud,  mistake  or  sur- 
prise, in  tbe  execution  of  It  But  In  tbe  latter 
case,  tbe  evidence  must  be  strong  and  clear. 

Same— Afildavlt.— An  affidavit  taken  by  a  party,  may 
be  read  In  tbe  cause,  altbouirh  tbe  party  uklnir  it 
may  wish  to  suppress  It,  because  it  operates  affainst 
blm. 

This  was  an  appeal  from  the  Staunton 
Chancery  Court.  The  following  opinion 
will  give  a  complete  history  of  the  case. 

Wickham,  for  the  appellant. 

Johnson,  for  the  appellee. 

January  31.     JUDGE  CARR. 

The  defendant  Spangler  and  his  sister, 
the  wife  of  Key,  were  each  entitled  to  an 
undivided  moiety  of  a  tract  of  land  de- 
scended to  them  from  their  father.  Spangler 
was  desirous  to  sell  his  share,  and  offered 
it  to  different  persons.  At  length  he  made 
a  contract  with  tbe  plaintiff  M'Mahon, 
which  is  in  writing,  signed  and  sealed  by 
the  parties,  and  dated  the  15th  of  July, 
1819.  This  contract  expresses  that  Spangler 
had  sold  to  M'Mahon,  *'all  his  right,  title, 
interest  and  claim,  in  and  to  a  certain  tract 
or  parcel  of  land,  in  the  county  of  Rocking- 
hamt  on  the  North  river,  adjoining  Major 
Robert  Grattan,  containing  by  estimation 
300  acres,  and  which  formerly  belonged  to 
Frederick  Spangler,  deceased,  (a  division  of 
which,  is  hereafter  to  be  made,  and  it  is 
understood,  that  when  the  division  is  made. 


^Chancery  Practice— DlMolntlon  of  Injunction.— Se« 

monoirrapbic  note  on  "Injunctions'*   appended   to 
Clay  tor  v.  Anthony.  15  Gratt.  518. 
tContracts— Construction— Parol  Evidence.— It  may 

be  laid  down  as  a  rule  of  constructlob  establlsbed 
beyond  question,  that  a  written  contract  must  be 
construed  by  the  terms  used  therein  if  plain  and 
Intelligible:  that  extrinsic  proof  is  not  admissible 
for  tbe  purpose  of  addlnsr  to.  or  detracting  from,  or 
explaining,  or  In  any  wise  varylncr  tbe  plain  meauinff 
of  the  Instrument  Itself:  that  extrinsic  proof  may 
be  heard  only  for  the  purpose  of  explai Dinar  a  latent 
ambifruity  or  of  applying-  ambig-uous  words  to  their 
proper  subject  matter.  It  may  be  further  laid  down 
as  equally  well  settled,  that  If  parties  In  makincr  a 
contract,  use  words  of  definite  legal  signification, 
they  must  be  understood  as  uslofir  such  words  In 
their  definite  legal  sense.  Findley  v.  Plndley.  11 
Gratt.  437.  438.  citing  the  principal  case  to  tbe  point. 
The  principal  case  is  also  cited  In  Weidebusch  v. 
Hartensteln.  12  W.  Va.  764. 

See  generally,  monographic  note  on  "Contracts" 
appended  to  Enders  v.  Board  of  Public  Works,  t 
Gratt.  864:  monographic  note  on  'Evidence"  ap- 
pended to  Lee  v.  Tapscott.  2  Wash.  276. 
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the  improvements  are  to  be  on  that  part  of 

the  land  hereby  intended    to  be    secured  to 

the  said  M*Mahon,)  together  with  all 

52  *the    appurtenances,    &c.  for   and  in 
consideration  of  the   sum  of  $2600,  to 

be  paid,  $700  in  hand,  $100  by  the  19th  in- 
stant, $400  on  the  1st  of  May,  1820,  $300  in 
a  gig  and  harness  worth  that  amount,  by 
the  Ist  of  October,  1820,  $550  by  the  1st  of 
October,  1822.  and  $550  by  the  1st  of 
October,  1824;'*  Spangler  to  make  a  deed, 
after  the  division  should  be  confirmed  by 
the  Court  of  Chancery.  In  execution  of 
this  contract,  the  plaintiff  gave  his  bonds, 
and  has  paid  the  $700,  (which  was  a  pay- 
ment in  hand,)  the  $100  and  the  $300.  A 
division  was  made  by  the  commissioners, 
and  Spangler  having  gotten  the  part  which 
had  the  improvements,  delivered  it  over  to 
the  plaintiff  who  still  holds  possession  of 
it.  Upon  the  division,  the  commissioners 
found  that  the  whole  tract  contained  only 
269  acres ;  and  of  this,  they  considered  119 
acres,  with  the  improvements,  an  equal 
share.  Spangler  removed  to  the  State  of 
Ohio,  without  executing  a  deed  to  M'Mahon 
for  the  land.  He  assigned  the  $400  bond  to 
the  defendant  Clayton,  who  sued  on  it,  and 
recovered  judgment.  It  is  to  injoin  this 
judgment  that  the  bill  is  hied. 

The  grounds  of  injunction  are  two: 
1st.  That  there  was  a  mistake  made  by  the 
scrivener  in  drawing  the  agreement,  the 
real  contract  being,  that  Spangler  sold  to 
M'Mahon,  not  his  interest  in  the  land  for 
$2600,  but  that  he  sold  him  150  aces  of 
land,  with  the  improvements,  at  $17^  per 
acre,  making  the  sum  of  $2600.  2d.  That 
even  if  the  contract  be  rightly  expressed, 
the  whole  tract  was  estimated  by  both  par- 
ties at  300  acres,  and  being  found  31  acres 
deficient,  the  plaintiff  is  entitled  to  a  de- 
duction for  the  deficiency,  which  ought  to 
come  out  of  the  bond  first  due  after  the  dis- 
covery: Spangler  answered,  denying  di- 
rectly and  positively,  that  there  was  the 
slightest  error  in  the  written  contract;  or 
that  he  sold  by  the  acre;  but  that  he  sold 
his  moiety,  whatever  it  might  be,  for  the 
gross  sum  of  $2600:  that  he  had  given  Key 
a  full  power  to  make  a  deed,  and  supposed 
it  bad  been  done:  that  he  would  make  one 
with  all  convenient  speed. 

53  *On  a  motion  to  dissolve,  the  chan- 
cellor   considered    that    the    written 

contract  must  stand,  there  being  no  suffi- 
cient evidence  of  mistake ;  and  ordered,  that 
on  Spangler's  executing  and  tendering  to 
the  plaintiff,  or  filing  among  the  papers  in 
the  cause,  a  deed  with  a  general  warranty 
for  the  119  acres  of  land,  the  injunction  be 
dissolved.  The  appeal  is  from  this  order. 
Tbe  first  objection  taken  to  the  order 
was,  that  however  the  case  might  be  upon 
the  merits,  the  chancellor  oui^ht  not  to  have 
dissolved  the  injunction,  upon  the  tender- 
ing a  deed  to  the  plaintiff,  or  filing  it  with 
the  papers,  because  this  did  not  give  he 
plaintiff  that  security  and  safety  on  the 
subject  of  title,  which  he  was  entitled  to; 
that  neither  the  parties,  nor  the  clerk,  were 
judges  of  the  sufficiency  of  the  deed;  and 
that  the  Chancellor  should  have  refused  the 
motion  to  dissolve,  with  lease  to  renew, 
when  a  deed  should  be  filed,  and  submitted 
to  him  for  inspection. 


I  think  this  objection  rather  specious 
than  solid.  It  will  be  remarked,  that  there 
was  never  any  difficulty  between  the  par- 
ties, on  the  subject  of  title.  Though  the 
injunction  was  dissolved,  yet  the  cause  re- 
mained in  Court.  When  the  deed  should  be 
executed,  if  the  defendant  tendered  it  to 
the  plaintiff,  he  would  of  course  consult  his 
counsel,  and  unless  he  thought  it  a  suffi- 
cient deed,  would  reject  it.  If  he  did,  the 
defendant  would  ei'her  mzke  another,  ac- 
cording to  the  requisition  of  counsel,  or  he 
would  file  the  deed  he  had  made,  with  the 
clerk,  and  demand  the  order  of  dissolu- 
tion from  him.  Suppose  the  clerk  to  grant 
it,  and  the  execution  to  issue,  M'Mahon 
might  instantly  apply  to  the  Chancellor  by 
petition,  submitting  to  him  the  deed,  and 
making  his  objections;  and  whether  it 
should  be  in  or  out  of  Term,  the  Chancellor 
would  examine  the  deed,  and  stop  the  execu- 
tion at  once,  if  he  found  it  insufficient. 
Thus,  no  mischief  could  result  to  the  plain- 
tiff, and  I  do  not  think  this  objection  can 
be  sustained. 

We  come  now  to  the  merits,  and  first,  as 
to  the  alleged  mistake  in  the  agree- 
ment. For  the  authorities  on  the 
54  ^subject  generally,  of  admitting  parol 
evidence  in  a  case  of  this  kind,  I  re- 
fer to  Ratcliffe  v.  Allison,  3  Rand.  537,  not 
long  since  decided.  The  general  rule  is, 
that  parol  evidence  cannot  be  admitted  to 
contradict,  explain,  or  alter,  a  written  agree- 
ment; but,  may  be  received  to  prove  fraud, 
surprise  or  mistake  in  the  execution  of  it. 
But  the  books  all  tell  us,  that  in  this  latter 
case,  the  evidence  must  be  strong  and  clear. 
The  solemn  acts  of  the  parties,  under  their 
hands  and  seals,  are  not  to  be  blown  away 
by  loose  and  vague  conversations.  In  the 
case  before  us,  the  bill  asserts  that  the 
scrivener,  having  first  written  the  heads  of 
the  agreement  correctly,  made  the  mistake 
complained  of,  in  the  copy ;  and  that  this 
was  not  perceived,  until  after  the  contract 
was  executed.  The  answer  is  positive  and 
direct,  in  contradicting  this.  The  plaintiff, 
then,  must  make  it  out  by  satisfactory  evi- 
dence, out-weighing  the  answer.  To  in- 
crease the  difficulty  of  the  plaintiff's  task, 
there  are  some  circumstances  stronsfly  cor- 
roborating the  answer.  The  first  of  this  is, 
that  the  bill  itself  shows,  that  there  was 
never  any  claim  made  by  Spangler,  to  more 
than  an  undivided  moiety  of  a  tract  supposed 
to  contain  300  acres;  and  that  he  wished  to 
sell  only  his  part,  never  expressing  any 
intention  of  selling  any  part  of  the  portion 
which  would  fall  to  Key.  Another,  and  a 
very  important  circumstance,  as  it  seems  to 
me,  is,  that  the  contract  as  stated  by  the 
bill,  is  so  widely  different  from  that  ex- 
pressed in  the  agreement  executed,  that  it 
is  difficult  to  conceive  how  the  one  could  be 
mistaken  for  the  other.  Observe;  the  bill 
states,  that  Spangler  sold  the  plaintiff  150 
acres  of  land,  with  the  improvements,  at 
$17  1-3  per  acre;  the  contract  says,  that  he 
sold  him  his  right,  title,  interest  and  claim, 
in  and  to  the  land,  for  $2600:  The  one  a 
sale  by  the  acre  of  a  specified  number  of 
acres;  the  other,  a  sale  in  gross  of  his  in- 
terest. M'Mahon  does  not  say,  that  he  did 
not  read  over  the  contract,  that  he  was  in- 
toxicated, or  in  any  other  way  deprived   of 
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the  use  of  his  reason,  for    the    time.     And 
can  we    easily    imagine,  how  a    man 

55  who  had  made  an  important  ^contract 
for    150  acres  of  land,  at  so  much  the 

acre,  and  had  caused  this  contract  to  be  re- 
duced to  writing,  should  read  it  over,  or 
have  it  read  to  him,  and  not  discover  that 
it  was  set  down  as  a  purchase  in  gross  of 
an  indefinite  quantity  of  land? 

I^et  us  see  now  what  is  the  evidence  to 
convict  the  scrivener  of  mistake.  George 
Clack  says,  Spangler  offered  to  sell  to  him 
his  land,  which  he  afterwards  sold  to  the 
plaintiff,  stating  that  his  undivided  moiety 
would  be  150  acres;  cannot  be  certain,  but 
his  impression  is,  that  he  offered  the  part 
with  the  improvements;  has  heard  him 
make  the  same  offer  to  others.  Thomas 
Clack  heard  a  conversation  after  the  con- 
tract, between  M'Mahcn  land  Spangler,  his 
recollection  of  which  (after  2  years,)  is, 
that  Spangler  did  not  positively  admit,  that 
Bush  had  made  a  mistake  in  drawing  the 
contract;  but  said  that  if  he  bad,  it  should 
be  corrected.  W.  K.  Clark  was  the  plain- 
tiff's bar-keeper;  heard  many  conversa- 
tions«  before  the  contract,  between  the 
parties;  in  one  of  which,  Spangler  said, 
there  were  300  acres  in  the  tract:  that  one 
half  was  his;  and  that  he  would  warrant  to 
the  plaintiff  150  acres.  After  the  survey, 
and  the  deficiency  discovered,  Spangler 
came  to  the  plaintiff's  house,  and  told  the 
affiant,  that  he  would  make  satisfaction  to 
the  plaintiff.  Mr.  Williams  says,  that  after 
the  contract,  Spangler  asked  him,  in  pres- 
ence of  the  plaintiff,  if  he  had  not  surveyed 
the  land,  and  if  it  would  not  hold  out  300 
acres.  He  answered,  he  thought  it  would 
be  thereabouts.  He  understood  the  defend- 
ant to  say,  he  had  sold  the  plaintiff  150 
acres.  Peter  Roller.  Spangler  offered  to 
sell  him  the  land;  said  there  were  300 acres, 
and  he  owned  half,  150:  that  he  could  get 
either  part,  with  or  without  the  improve- 
ments. John  Roller.  The  land  was  offered 
to  him ;  rather  thinks  at  150  acres.  He 
said  the  whole  tract  was  300  acres,  and 
offered  his  part.  This  is  all  the  evidence 
upon  the  subject  of  the  mistake.  I  mean 
all,  but  those  affidavits  taken  after  the 
appeal;  which,  though  if  earlier  taken,  they 
would  not  change  my  opinion,  I  can- 

56  not  *think  ought  to  be  used  to  im- 
peach a  decree  made  before  their  ex- 
istence. Now,  I  ask,  does  the  evidence 
prove  that  the  contract  made,  and  the  con- 
tract signed  and  sealed,  were  different? 
Not  one  of  the  witnesses  pretends,  that  he 
heard  the  contract  made.  The  conversa- 
tions, at  best,  are  loose  and  casual,  related, 
after  the  lapse  of  two  years,  by  persons 
not  at  all  interested,  in  understanding  or 
remembering  them.  Most  of  them  may  be 
explained,  by  adverting  to  the  fact  stated 
in  the  bill,  that  Key  gave  Spangler  leave 
to  sell  either  part;  and  if  he  sold  the  part 
unimproved,  it  would  of  course  (on  the 
supposition  that  the  tract  was  300  acres,) 
contain  150  at  least.  In  all  cases,  he  spoke 
of  selling  his  part,  his  half,  &c.  In  my 
opinion,  if  there  were  no  other  evidence 
in  support  of  the  contract  but  the  answer 
and  the  circumstances,  it  would  be  un- 
shaken by  these  affidavits. 

But,  there   is   other   and    important  evi- 


dence ;  the  affidavit  of  Bush  the  scrivener. 
It  was  objected  by  the  counsel  for  the  ap- 
pellant, that  this  ought  not  to  be  read,  be- 
cause it  was  not  taken  by  the  plaintiff. 
How  does  this  appear?  The  affidavit  bears 
on  its  face,  to  be  regularly  taken  by  the 
plaintiff,  and  is  qualified  to  before  a  magis- 
trate. It  is  in  the  record  with  the  other 
evidence.  No  exception  is  taken  to  it,  and 
we  see  that  the  Chancellor  acted  upon  it; 
for  he  notices  it  in  his  opinion.  There  is, 
to  be  sure,  appended  to  it,  a  note  signed  by 
Bush ;  but  whether  this  be  taken  as  evi- 
dence or  not,  (for  it  is  not  on  oath,)  I  do 
not  think  it  affects  the  affidavit.  Without 
it,  the  evidence  stands,  like  every  other, 
unobjected  to.  With  it,  we  see,  that  the 
affidavit  was  written  at  the  request  of 
M'Mahon,  and  that  after  hearing  it  read, 
he  refused  to  have  it  taken  at  that  time. 
But  I  hold,  that  a  party  cannot  suppress 
evidence  which  he  has  had  taken,  because 
he  finds  that  it  makes  against  him.  After 
the  witness  is  examined,  his  evidence  is  in 
the  hands  of  the  commissioner  of  justice ; 
it  belongs  to  the  cause,  and  ought  not  to  be 
withheld.  But  I  take  it,  no  party  can  ob- 
ject to  the  reading  an  affidavit,  in 
57  the  Appellate  *Court,  which  was  read 
in  the  Court  below,  without  objec- 
tion. It  was  said,  that  there  was  no  ne- 
cessity for  the  plaintiff  to  except  to  this 
affidavit,  because  it  was  not  taken  by  the 
defendant;  but  it  was  an  affidavit  filed  in 
the  cause,  and  which  would  of  course  be 
read,  if  not  excepted  to.  The  plaintiff, 
therefore,  if  he  did  not  wish  it  read,  ought 
to  have  excepted.  If  he  had  done  so,  the 
other  party  might,  at  once,  have  had  it 
taken  over  again,  or  he  might  have  shewn 
by  other  evidence,  that  it  was  in  fact  cor- 
rectly taken. 

I  think,  upon  these  grounds,  that  the 
affidavit  is  good  evidence;  and  it  is  most 
decisive  to  shew,  that  there  was  no  miS' 
take.  He  states,  that  he  first  made  a  rough 
draft  of  the  contract,  altering  it  to  suit  the 
views  of  the  parties:  that  then  he  wrote  it 
over  fair,  and  read  it  to  them  distinctly 
more  than  once:  that  they  seemed  per- 
fectly satisfied,  and  executed  it.  The 
point  was  against  the  plaintiff,  without 
this  evidence:  but  this  puts  it  beyond  all 
question.  It  is  but  justice  to  this  witness 
to  say,  that  the  counsel,  I  think,  mistook 
in  saying  that  he  was  contradicted,  both 
by  plaintiff  and  defendant,  with  respect  to 
the  written  memorandum,  from  which  he 
drew  the  agreement.  They  do  not  state, 
that  they  lodged  with  him  a  written  mem- 
orandum to  draw  the  contract  by,  but  that 
Bush  first  drew  the  rough  notes,  under  their 
direction,  and  then  drew  the  contract  from 
these;  and  Bush  states  the  same  sub- 
stantially, in  his  affidavit. 

With  respect  to  the  last  point,  that  the 
land  turning  out  only  269,  instead  of  300 
acres,  there  ought  to  be  a  deduction ;  even 
supposing  there  ought,  it  would  not  disturb 
this  decree.  The  whole  deficiency  would 
be  31  acres;  half  of  this,  15^  acres. 
These,  at  $17J^  per  acre,  would  amount  to 
$268  61 ;  and  there  will  be,  after  these  $400, 
now  in  contest,  are  paid,  $1100  of  the  pur- 
chase money  still  due.  But,  nothing  is 
clearer    than    that    this    contract,  as    it  is 
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written,  presents   a   purchase,  not    by   the 
acre,  but  in  gross.     It  is  not  now  necessary 

to  pronounce  the  law  arising  on  this 
58        *aspect    of     the    contract.     There    is 

abundance,  without  touching  it,  to 
say  that  the  order  dissolving  the  injunc- 
tion* is  right. 

The  other  Judges  concurred,  and  the  order 
of  dissolution  was  affirmed. 


Coalter  v.  Hunter,  &c. 
Hunter  v.  Coalter. 

February,  1826. 

Watercourse— Rlgrht  of  Land  Owner  to  Divert— Ad- 
verse Possession.*- -No  person  haa  a  risrht  to  divert 
a  water-course  on  his  own  land,  so  as  to  turn  it 
from  the  land  of  his  neighbour  lower  down  the 
streams:  and  if  he  claims  that  risrht  from  lonsr  en- 
joyment of  it.  he  must  prove  that  he  has  had  ad- 
verse possession  for  upwards  of  twenty  years. 

Same— Diversion  by  Land  Owner— Redress— Equity 
Jurisdiction.— If  the  party,  who  is  injured  by  such 
an  act,  restores  the  stream  to  its  orisrinal  channel. 
Equity  has  not  jurisdiction  to  srrant  redress,  as  it 
Is  a  proper  case  for  damagres  at  common  law. 
The  only  crronnd  of  equitable  jurisdiction  is.  to 
prevent  a  threatened  injury. 

Tall-Race.— The  law  does  not  srlve  any  power  to  con- 
demn land  for  a  tail-race. 

Mills -Bstabilshment -Certainty  Necessary. t— What 
degrree  of  certainty  is  necessary,  in  an  order  for 
establishiufir  a  mill. 

The  first  of  these  cases  was  an  appeal 
from  the  Staunton  Chancery  Court;  and 
the  second,  an  appeal  from  the  Superior 
Court  of  Law  'for  Rockingham  county. 
The  subjects  of  the  two  were  so  connected, 
that  they  were  argued  and  decided  at  the 
same  time. 

In  the  case  Coalter  v.  Hunter,  the  bill 
was  tiled  by  Hunter,  Crawford,  Samuel 
Black  and  James  Black,  setting  forth  the 
following  case:  That  about  26  or  30  years 
before  the  filing  of  the  bill,  Samuel  and 
James  Black  having  erected  a  saw-mill  on 
their  land,  situate  on  the  south  fork  of 
Shenandoah  river;  but  finding  that  the 
stream  which  gave  it  motion  was  too  small 
to  make  it  useful,  obtained  leave  of  James 
Crawford,  (who  owned  the  land  im- 
59  mediately  *^above,)  to  change  the 
course  of  a  stream  called  Coles'  run, 
and  biing  it  into  the  stream  which  supplied 
the  mill:  that  they  accordingly  obstructed 
the  ancient  course  of  Coles'  run,  and  caused 
it  to  unite  with  the  mill  stream:  that  be- 
fore Coles*  run  was  so  changed  in  its 
course,  it  passed  through  the  lahds  of 
Frame,  Stewart  and  Cocke;  and  when  it 
was  turned,  the  said  Frame  was  present, 
<as  the  complainants  believe,)  and  gave 
his  consent:  that  the  complainant  Hunter 
purchased  a  tract  of  land,  adjoining  the 
lands  of  the  complainants  Samuel  and 
James,  below  on  the  stream,  united    as  be- 


♦Watercourse— Right    to     Divert-  Prescription.— It 

is  established  by  many  authorities  that  one  man 
can  by  prescription  grain  a  risrht  of  way  over  another 
man's  land:  that  one  man  can  by  prescription  grain 
arlgrbtto  backwater  or  flow  water  over  another 
man's  land  by  means  of  a  mill  dam  or  the  like. 
Many  incorporeal  rights  or  easements  can  be  es- 
tablished by  prescription.  Eells  v.  Chesapeake,  etc., 
Ry.  Co.,  49  W.  Va.  6.5.  88  S.  E.  Rep.  480.  citing  princi- 
pal case  to  the  point 

The  principal  case  is  also  cited  In  Stokes  v.  Upper 
Appomatox  Co..  8  Lelgrh  3.34:  Nichols  v.  Aylor.  7 
Lelgrh  658:  Moore  v.  Steelraan.  80  Va.  840:  Cornett  v. 
Rhudy,  80  Va.  714;  Boyd  v.  Woolwlne,  40  W.  Va.  289, 
21  S.  E.  Rep.  1022. 

tMllls— Establishment.— See  monogrrapbic  note  on 
"Mills  and  Milldams"  appended  to  Calhoun  v. 
Palmer.  8  Gratt.  88. 


fore  mentioned,  from  the  heirs  of  Adair, 
on  which  there  was  a  saw-mill,  erected 
after  the  junction  of  the  two  streams; 
which  circumstance  was  his  chief  ,  induce* 
ment  In  making  the  purchase :  tha^  at  the 
time  of  the  purchase,  the  complainant 
Hunter  knew  of  no  claim  of  any  person  to 
divert  the  water,  though  he  had  lived  in 
the  neighbourhood  for  many  years :  that  he 
has  continued  the  saw-mill,  and  intends  to 
build  a  grist-mill  for  the  manufacture  of 
flour,  and  has  obtained  leave  of  the  County 
Court  of  Augusta,  -though  opposed  by  a  cer- 
tain Thomas  8.  Coalter,  who  has  pur- 
chased, about  five  years  ago,  the  land 
formerly  belonging  to  the  said  Frame; 
although  the  said  Frame  has  not  only  con- 
sented to  the  union  of  the  said  streams,  but 
has  acquiesced  for  twenty  years  thereafter, 
during  which  he  resided  on  the  land :  that 
notwithstanding,  the  said  Coalter  haa 
assumed  to  himself  the  right  of  removing^ 
the  obstruction,  and  turning  the  said  stream 
into  its  ancient  channel.  This  he  does,  by 
entering  on  the  land  of  the  complainant 
Crawford  without  any  permission,  and 
repeats  it  as  often  as  the  obstruction  is  re- 
placed, for  the  purpose,  (as  the  complain- 
ants*have  heard,)  of  building  a  saw-mill; 
in  consequence  of  which  conduct,  the  saw- 
mill of  the  complainant  Hunter  has  been 
stopped  for  want  of  water.  The  complain- 
ants therefore  pray,  that  the  said  Coalter 
may  be  perpetually  restrained  from  removing^ 
the  said  obstruction,  or  in  any  manner  in- 
terrupting the  water  as  it  has  flowed   since 

the  union  of  the  streams. 
60  *Coalter  answered,  admitting    that 

the  Blacks  owned  the  saw-mill  men- 
tioned in  the  bill,  which  has  now  gone  to 
decay,  and  is  entirely  useless:  that  it  is 
true,  that  Coles'  run,  was  turned  out  of  its 
ancient  channel  some  twenty  odd  years 
ago,  after  the  complainants  Samuel  and 
James  had  built  their  mill  aforesaid,  for 
the  purpose  of  rendering  it  more  useful  to 
the  proprietors;  but  he  does  not  admit  that 
it  was  so  turned,  with  the  consent  of  all 
persons  concerned:  that  he  is  informed, 
that  the  said  Cocke  and  those  who 
claimed  under  him,  and  the  said  Stewart 
never  did  give  any  consent:  that  the  per- 
mission given  by  Frame,  and  Crawford  the 
ancestor  of  the  complainant,  was  merely  a 
temporary  indulgence  to  the  Blacks,  who 
paid  no  consideration  therefor,  and  who 
agreed  to  use  the  said  water,  merely  at  the 
will  of  the  said  Frame  and  Crawford :  that 
their  acquiescence  is  only  to  be  referred 
to  the  use  thus  granted :  that  the  respond- 
ent, purchased  the  land  he  now  holds,  upon 
the  information  that  the  said  Blacks  had 
no  title  to  the  said  water,  but  held  it  only 
as  tenants  at  will :  that  in  order  to  turn  the 
said  water  into  its  ancient  channel,  noth- 
ing more  is  necessary  than  to  remove  a  dam 
erected  across  it,  made  for  the  purpose  of  . 
forcing  the  water  into  the  new  channel; 
and  that  dam  has  now  been  removed  for 
about  three  months:  that  it  was  in  this 
situation,  when  the  bill  was  filed  in  this 
cause,  &c. 

An  injunction  was  awarded  upon  filing 
the  bill.  Many  depositions'  were  taken, 
the  purport  of  which  was,  that  the  use 
of  the   water  of  Coles*  ^run,  was  originally 
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applied  for,  and  granted,  as  alone,  without 
consideration;  and  its  enjoyment  after- 
wards, was  never  claimed  as  a  right :  that 
this  alone  continued  for  upwards  of  twenty 
years,  when  Coalter,  who  had  acquired  the 
Land  below  the  point  at  which  the  water 
bad  been  diverted,  removed  the  obstruc- 
tion, and  restored  the  water  to  its  former 
channel. 

The  Chancellor  perpetuated    the    injunc- 
tion,      and     Coalter     appealed      to     this 
Court. 

61  *The  case  of  Hunter  v.  Coalter,  was 
an  application  made  by  Hunter  to  the 

County  Court  of  Augusta,  to  establish  a 
mill  and  dam,  for  which  leave  was  granted 
by  the  said  Court.  An  appeal  was  taken  to 
the  Superior  Court  of  Augusta  county, 
and  afterwards  removed  to  the  Superior 
Court  of  Rockingham. 

The  writ  of  ad  quod  damnum  recites, 
that  ** whereas  Andrew  Hunter  is  desirous 
of  building  a  water  grist-mill  and  dam,  and 
other  water  works  on  Black's  saw-mill 
branch  in  this  county,  he  owning  the  lands 
on  both  sides  of  the  said  branch,"  &c. 
The  inquisition  of  the  jury  states  that  "no 
dam  will  be  necessary  to  take  the  water  out 
of  said  creek:  that  the  seat  of  said  mill, 
Ac.  will  be  on  said  Hunter's  land:  that  the 
^eater  part  of  the  head  race  will  also  be 
oa  his  land ;  but  that  the  upper  part  thereof, 
for  about  seventeen  poles  from  where  the 
vrater  will  be  taken  out  of  the  creek,  will 
be  on  the  land  of  Samuel  Black,  for  which 
aaid  Black  has  agreed  to  receive  from  said 
Hunter  the  sum  of  twenty  dollars  already 
paid,  as  appears  from  said  Black's  receipt, 
&c.  This  sum  we  consider  a  sufficient  com- 
pensation for  the  damages,  &c.  We  find 
that  no  grounds  will  be  overflowed  above 
the  mill  or  head  race.  We  And  that  there 
18  a  tail-race  at  present  now  used  as  such, 
and  which  has  been  so  used  for  about  ten 
or  ^eleven  years,  and  previous  to  Dr. 
Thomas  S.  Coalter's  purchase  of  the  land 
adjoining  said  Hunter,  about  seven  years. 
The  said  tail-race  returns  the  water  into 
the  creek  from  which  it  is  taken.  It  passes 
through  the  land  of  said  Hunter,  for  about 
twelve  poles  from  the  seat  of  the  mill; 
after  which  it  leaves  said  Hunter's,  and 
passes  through  the  said  adjoining  land  of 
said  Thomas  S.  Coalter,  for  about  eleven 
poles,  into  the  said  creek.  The  said  Hun- 
ter proposes  to  use  said  tail  race,  if  per- 
mitted by  the  Court.  In  that  case,  we  find 
that  damage  to  said  Coalter  will  be  twenty - 
seven  dollars,  if  the  said  tail  race  is'  kept 
sufficiently  open,  that  water  from  the 
wheel  will  not  overflow  any  ground  out  of 
the  banks  thereof.  In  case  the  said  tail 
should    not    be   established     by    the 

62  *Coart,  said  Hunter  proposes  to  cut  a 
new   tail  race   from    the    mill    to  his 

line,  which  will  pass  through  the  lands  of 
said  Hunter  about  twenty-five  poles.  If 
said  Hunter  is  permitted  by  the  Court  to 
continue  such  new  tail  race,  through  said 
adjoining  land  of  saM  Coalter,  into  said 
creek,  it  will  pass  through  the  land  of  said 
Coalter  at>out  32  poles,  commencing  &c. 
We  find  that  the  damage  to  said  Coalter 
will  be  $230.  But  if  said  Hunter  should  not 
be  permitted  to  continue  said  tail  race,  as 
last  mentioned,  then  the  water  from  where 


his  tail  race  last  mentioned  would  stop  at 
his  line,  would  overflow  part  of  the  said 
adjoining  land  of  said  Coalter,  and  passings 
near  the  line  between  said  Hunter  and 
Coalter,  would  cover  some  low  and  some 
marshy  ground  belonging  to  said  Coalter, 
and  finally  pass  into  the  South  river.  In 
that  case,  the  damage  to  said  Coalter  would 
be  $1000.  We  find  that  the  water  could  not 
return  itito  said  creek,  or  pass  into  any 
other  stream,  except  in  the  modes  above 
mentioned ;  unless  some  other  tail  race 
should  be  cut,  from  which  also,  the  water 
would  have  to  pass  through  said  Coalter'a 
land;  and  we  know  of  no  other  route,  by 
which  the  water  could  be  made  to  pasa> 
through  said  Coalter's  land,  by  which  he 
wbuld  receive  less  damage,  than  by  the 
routes  above  mentioned.  We  further  find, 
that  in  any  of  the  plans  before  mentioned, 
no  ground  will  be  overflowed  above  or  be- 
low the  seat  of  said  mill,  and  except  as  be- 
fore mentioned,  and  that  no  mansion  house, 
office,  curtilage,  garden  or  orchard,  will  be 
overflowed :  that  navigation  or  fish  passage 
will  not  be  obstructed ;  and  that  the  health 
of  the  neighbours  will  not  be  annoyed,  ex- 
cept in  the  last  case,  which  we  think  the 
health  of  the  neighbours  may  be  annoyed." 

The  County  Court  decided,  *Hhat  the  said 
Andrew  Hunter  have  leave  to  build  his 
grist-mill  and  dam,  and  other  water  works, 
prayed  for  agreeably  to  the  inquisition  of 
the  jury,  heretofore  returned." 

The   defendant  Coalter   appealed    to   the 
Superior   Court    of    Law.     That   Court  re- 
versed the    decision    of    the   County 
63        *Court,  and  denied  the  application  of 
Hunter     for     leave      to     erect      the 
mill,  &c. 

From  that  decision,  Hunter  appealed  to 
this  Court. 

I^eigh  and  Johnson,  for  Coalter,  in  both 
cases. 

Attorney  General,  for  Hunter,  in  both 
cases. 

A  great  part  of  the  argument  turned 
upon  the  evidence ;  and  it  was  contended 
by  the  counsel  for  the  appellant  in  the  first 
case,  that  the  permission  originally  given 
to  turn  the  water  of  Coles'  run,  was  with- 
out consideration,  and  might  be  revoked  at 
any  time;  and  that  the  subsequent  enjoy- 
ment of  that  privilege,  must  be  referred  to 
the  original  grant,  and  could  not  be  con- 
sidered adversary.  Upon*  this  state  of 
facts,  they  argued  that  Hunter,  and  those 
under  whom  he  claimed,  could  not  acquire 
a  right  to  the  use  of  the  water,  by  any 
length  of  possession.  They  contended,  that 
the  case  of  Bealy  v.  Shaw  and  others,  (on 
which  the  Chancellor  relied,)  did  not  sup- 
port the  position  contended  for  on  the  other 
side ;  but  on  the  other  hand,  confirms  the 
doctrine,  that  the  possession  must  be  ad- 
verse, to  give  a  title  to  the  enjoyment  of  a 
water  right.  This  position  is  proved  by 
Eldridtre  v.  Knight,  Cowp.  214.  The  Mayor 
of  Hull  V.  Horner,  Cowp.  108.  Halcroft  v. 
Heale,  1  Bos.  &  Pull.  400.  Campbell  v. 
Wilson,  3  Bast.  294.  2  Wms.  Saunders, 
175,  note  2. 

As   to   the    case   of  Hunter   v.    Coalter, 
Hunter  had  no   right    to   make    the    water- 
pass  through  Coalter's    land,  and    no   jury 
can,  under  our  law,  grant  such  permission. 
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The  Act  of  Assembly  only  gives  permis- 
sion to  condemn  land  for  an  abutment. 
Besides,  the  inquisition  is  irregular,  in 
finding  several  damages  in  three  several 
aspects  of  the  case.  It  ought  to  have  been 
quashed. 

The  counsel  for  Hunter  contended,  in  the 
case  of  Coalter  v.  Hunter,  that  the  latter 
had  the  enjoyment  of  the  use  of  the  water 
in  question,  for  more  than  20  years; 
64  and  '^that  a  jury  might  presume  an 
adverse  possession.  The  case  of 
Bealy  v.  Shaw,  fully  supported  the  Chan- 
cellor's opinion.  The  pretended  loan  was 
indefinite,  and  amounted  to  a  gift.  It  was 
sustained  by  a  sufficient  consideration,  in 
the  labor  and  expense  which  Hunter  was 
induced  to  bestow,  in  the  erection  of 
various  water  works,  and  which  would  be- 
come utterly  useless,  if  the  permission 
were  withdrawn.  He  referred  to  1  Phill. 
Evidence,  128,  to  shew  that  a  possession  of 
twenty  years  will  be  presumed  to  be  ad- 
verse. Oenn  v.  Barnard,  Cowp.  595,  and 
Elmendorf  v.  Taylor,  10  Wheat.  153,  estab- 
lish this  position.  Hunter  was  a  purchaser 
without  any  notice  of  this  latent  claim  of 
Coalter;  in  which  case  he  would  take  the 
property  discharged  from  it.  Sugd.  6.  lb. 
512.  Newman  v.  Chapman,  2  Rand.  93. 
Coalter  was  prohibited  by  the  law  against 
pretented  titles,  from  buying  this  contested 
right. 

As  to  the  case  of  Hunter  v.  Coalter,  it  is 
true  that  the  Act  of  Assembly  does  not 
give  a  right  to  condemn  land,  for  a  tail 
race,  in  express  terms;  but  it  is  embraced 
in  the  enquiry  which  the  jury  are  required 
to  make,  whether  the  land  will  be  over- 
flowed, Ac.  Whenever  a  grant  is  made, 
every  thing  passes  under  it  which  is  nec- 
esary  to  its  enjoyment.  1  Saund.  323,  n.  6. 
Hawton  v.  Frearson,  8  Term.  Rep,  50. 

February  1.  JUDGE  CABELL  delivered 
the  opinion  of  the  Court. 

In  the  first  of  these  cases.  Hunter  claims 
the  right  to  the  diversion  and  use  of  the 
water  of  Coles'  run.  and  founds  his  claim 
on  more  than  twenty  years  possession  by 
himself,  and  those  under  whom    he  claims. 

It  is  abundantly  proved  by  the  evidence 
in  the  cause,  that  the  use  of  the  water  in 
Coles'  run  was  originally  applied  for  as  a 
loan;  that  it  was  granted  without  con- 
sideration, as  a  loan;  and  that  its 
65  subsequent*  enjoyment  was  *never 
claimed,  otherwise  than  as  a  loan; 
and  the  bill  puts  it  on  this  ground.  Tne 
loan  continued  for  more  than  twenty  years, 
when  Coalter,  who  had  become  th^  owner  of 
the  land  below  the  point  at  which  the  water 
of  the  run  had  been  diverted,  wanting  the 
water  for  hi  a  own  purposes,  removed  the  ob- 
struction which  caused  the  diversion,  and 
restored  the  water  to  its  ancient  channel. 
Hunter  filed  his  bill  to  injoin  this  proceed- 
ing, and  the  Chancellor  granted,  and  after- 
wards perpetuated  the  injunction. 

The  Chancellor  founds  his  opinion  on  a 
dictum  of  Lord  EHenborough,  in  the  case 
of  Bealy  V.  Shaw,  6  East.  208,  that  **twenty 
years  exclusive  enjoyment  of  water,  in  any 
particular  manner,  affords  a  conclusive  pre- 
sumption of  right  in  the  party  so  enjoying 
it,  derived  from  grant  or  Act  of  Parlia- 
ment."   This     doctrine    of      Lord    Ell?n-I 


borough,  understood  as  he  intended  to 
apply  it,  is  perfectly  correct;  but  the  lan- 
guage which  he  uses,  even  in  that  case* 
and  in  the  sentences  immediately  preceding, 
will  shew  that  he  never  thought  of  apply- 
ing it  to  a  case  like  this.  He  says,  **the 
general  rule  of  law,  as  applied  to  this  sub- 
ject, is,  that  independent  of  any  particular 
enjoyment  used  to  be  had  by  another^  ever jr 
man  has  a  right  to  have  the  advantage  of 
a  flow  of  water  in  his  own  lands,  without 
diminution  or  alteration.  But,  an  adverse 
right  may  exist,  founded  on  the  occupation 
of  another;  and  though  the  stream  be 
either  diminished  in  quantity,  or  even  cor- 
rupted in  quality,  as  by  the  means  of  the 
exercise  of  certain  trades;  yet,  if  the 
occupation  of  the  party  so  taking  or  using 
it,  have  existed,  for  so  long  a  time  as  may 
raise  the  presumption  of  a  grant,  the  other 
party,  whose  land  is  below,  must  take  the 
stream  subject  to  such  adverse  right;'* 
and  then  follows  the  remark  on  which  the 
Chancellor  relies.  It  is  clear,  then,  that 
he  meant  an  enjoyment  adverse  to  the  right 
of  the  other  party.  He  meant  an  enjoy- 
ment that  excludes  the  idea  of  its  being 
founded  and  continued  in  the  loan,  leave  or 
favor  of  the  other  party.  It  is  of  the 
very  nature  of  presumptive  proof, 
66  *that  it  yields  to  that  which  is  posi- 
tive. When  a  loan  is  positively 
proved,  now  can  we  presume  a  grant? 

The  law  on  subjects  of  this  kind  is  well 
laid  down  in  Campbell  v.  Wilcox,  3  East. 
294.  That  was  a  right  of  way.  The  party 
who  had  been  obstructed  in  the  use,  had 
been  in  possession  of  it  for  more  than 
twenty  years.  The  Judge  at  Nisi  Prias 
instructed  the  jury,  **that  if  they  were 
satisfied  that  the  enjoyment  of  the  way  was 
adverse,  and  that  it  had  continued  up- 
wards of  twenty  years,  it  was  sufficient 
ground  for  presuming  a  grant;  that  the  use 
of  a  road,  as  matter  of  right,  by  those  who 
claimed  it,  and  submitted  to  as  matter  of 
right,  by  the  possessor  of  the  land  through 
which  it  passed,  was  to  be  considered  as 
an  adverse  enjoyment;  but,  that  if  the  en- 
joyment had  been  by  leave  or  favor,  or 
otherwise  than  under  a  claim  of  right,  it 
would  repel  the  presumption  of  a  grant." 
This  instruction  was  concurred  in  by  the 
whole  Court  of  King's  Bench.  If  authority 
were  desired,  in  a  case  so  strongly  sup- 
ported, by  reason,  it  would  be  difficult  to 
imagine  authority  more  apposite. 

Upon  the  merits,  therefore,  the  decree  of 
the  Chancellor  should  be  reversed,  and  the 
bill  dismissed. 

But,  if  the  merits  were  otherwise,  the 
bill  should  be  dismissed  for  want  of  juris- 
diction. 

If  Hunter  had  been  in  the  actual  enjoy- 
ment of  the  use  of  the  water,  and  had 
reasonable  ground  to  apprehend  that 
Coalter  intended  to  deprive  him  of  that  en- 
joyment, an  application  to  the  Chancellor 
to  prevent  this  threatened  injury,  might 
have  been  proper.  But,  Coalter  had 
actually  removed  the  obstructions  in  the 
bed  of  Cules'  run,  and  had  restored  the 
water  to  its  ancient  channel,  before  the  ap- 
plication made  to  the  Chancellor.  There 
was,  then,  no  ground  for  his  going  into 
equity.     A  Court  of  Law  was  open  to  him» 
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and  was  the  proper  forum  for  trying  the 
right  to  the  use  of  the  water,  and  for  giv- 
ing damages  for  aaj  obstruction  of  its  en- 
joyment. On  this  ground,  also,  the  decree 
should  be  reversed,  and    the  bill  dismissed 

with  costs. 
67  *As  to  the  case  of  Hunter  v.  Coalter, 

it  is  clearly  not  a  case  for  a  mill 
under  the  Act  of  Assembly.  The  law  gives 
the  Court  no  power  to  condemn  lands  for  a 
tail-race;  and  this  point  is  snaicient  to  put 
an  end  to  the  case,  without  deciding  the 
other  questions  made  in  the  argument. 

But,  if  this  were  a  proper  case  for  a  mill, 
the  order  giving  leave  to  establish  it  was 
rightly  reversed  for  its  uncertainty.  The 
jury  suggested  three  plans,  in  each  of 
which  the  damages  were  different,  and  in 
one  of  which  the  health  of  the  neighbour- 
hood would  be  injured.  The  County  Court 
established  the  mill  generally,  without  con- 
fining the  applicant  to  either  plan. 

The  judgment  of  the  Superior  Court  is, 
therefore,  correct,  so  far  as  it  reverses  that 
of  the  County  Court,  and  gives  the  costs 
in  the  said  County  Court;  but  is  incor- 
rect in  not  having  dismissed  the  petition. 
It  is,  therefore,  reversed ;  and  this  Court 
proceeding,  &c.  dismisses  the  petition. 
But,  the  appellee,  being  the  party  substan- 
tially prevailing,  is  to  recover  all  costs. 


8idlu8t  V.  Ruth,  &c. 

February.  1826w 
Slaves— Importation— Statute— Application  of.— The 
Act  of  1778.  prohibiUniT  the  importation  of  slaves 
into  Virginia,  applies  only  to  those  slaves  who  are 
brought  in  with  the  consent  of  the  owner:  and 
not  to  those  imported  by  wrong-doers. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  of  Montgomery  county. 

Ruth  and  her  sis  children,  brought  an 
action  of  assault  and  battery  against  Sal- 
Inst,  to  recover  their  freedom.  The  defend- 
ant pleaded  that  the  plaintiffs  were 
68  slaves;  on  which  *plea  issue  was 
joined.  On  the  trial,  the  defendant 
filed  a  demurrer  to  the  plaintiffs'  evidence; 
all  the  material  parts  of  which  are  fully 
stated  in  the  opinion  which  follows.  The 
Court  decided  in  favor  of  the  plaintiffs; 
from  which  judgment,  the  defendant  ap- 
pealed. 

Lreigh,  for  the  appellant. 

Johnson,  for  the  appellees. 

February  6.  JUDGE  CARR  delivered 
his  opinion. 

This  is  an  action  brought  by  Ruth  and 
ber  children  against  Sallust,  claiming  their 
freedom.  The  ground  on  which  they  rest 
their  claim,  is,  not  that  they  were  never 
rightfully  held  in  slavery,  but,  that  being 
•laves  in  the  State  of  North  Carolina,  they 
were  imported  into  this  State,  in  violation 
of  the  Act  of  1778,  and  are,  therefore, 
nnder  the  third  section  of  that  Act,  free. 
The  defendant  in  the  Court  below  demurred 
to  the  evidence;  upon  which  demurrer, 
judgment  was  given  for  the  plaintiffs,  and 
the  defendant  appealed. 

The  case,  as  presented  by  the  evidence, 
seems  to  be  this:  Some  years  prior  to 
1780,  John  May,  residing  in  Anson  county, 
North  Carolina,  owned  a  negro  slave  called 
Esther.  He  died,  leaving  this  slave  in  pos- 
session of  his   wife   Susanna    May.     What 


was  the  exact  nature  of  Susanna's  interest 
in  this  slave,  we  do  not  know,  except  from 
the  evidence  of  Judith  and  Elizabeth 
Lowry,  daughters  of  Susanna,  who  both 
say  that  she  belonged  to  their  mother. 
After  the  death  of  John  May,  Esther  had  a 
daughter  called  Ruth,  the  plaintiff  in  this 
action.  Susanna  May  married  I^ewis 
Lowry ;  who,  about  the  time  of  Gates's  de- 
feat (16th  of  August,  1780,)  carried  Esther 
and  Ruth,  (then  about  5  years  old)  to  South 
Carolina;  with  what  intention,  whether  to 
avoid  the  enemy,  or  to  sell  the  slaves,  we 
are  not  informed.     There,  they   were  taken 

from  his  possession,  and  carried 
69        *to  Virginia.     Elizabeth  Liowry    saw 

them  in  possession  of  Pigg,  near 
Camden,  and  heard  her  mother  claim  and 
demand  them.  Pigg  refused  to  give  them 
up.  He  carried  them  to  Pittsylvania,  the 
county  of  his  residence,  (as  his  wife  E. 
Gray  tells  us)  and  held  them  there  as 
slaves,  till  his  death.  He  had  a  bill  of  sale 
for  them,  which  his  wife,  and  Corder  and 
wife,  say,  they  saw;  but  neither  of  them 
tells  us,  by  whom  it  was  given.  In  1784, 
Pigg  made  his  will,  in  which  he  directs 
these  slaves  to  be  sold,  and  that  the  buyer 
should  be  told,  that  there  was  a  dispute  in 
the  title,  of  which  he  was  to  take  the  risque. 
E.  Gray  tells  us,  that  this  provision  was 
inserted  in  consequence  of  a  claim  set  up  to 
the  slaves,  by  Lowry  and  May,  about  three 
years  before  the  date  of  the  will.  After 
the  death  of  Pigg,  his  widow  administered 
on  his  estate.  She  married  Adam  Gray, 
who,  in  1791  or  1792  (see  Goodson  and 
Wall's  evidence)  took  Ruth  to  the  county 
of  Montgomery,  and  sold  her  to  the  de- 
fendant Sallust.  In  1794,  Robert  Lowry 
went  before  a  Justice  of  the  peace  to  prove 
his  right  to  Ruth ;  but  the  Justice  refusing 
to  act,  he  brought  an  action  of  detinue  for 
her.  The  writ  is  dated,  19th  of  August, 
1794.  At  the  October  rules,  1794,  security 
for  costs  was  required  of  the  plaintiff;  and 
not  being  given,  at  the  November  rules,  it 
was  ordered,  that  the  suit  be  dismissed ; 
which  order,  at  April  Court,  1795,  was  set 
aside,  security  entered,  and  the  declaration 
filed;  and  at  June  Court,  1795,  (the  record 
shewing  no  plea  pleaded,  or  issue  joined,) 
a  jury  was  sworn,  and  returned  a  verdict 
for  the  plaintiff  for  the  slave  Ruth,  if  to 
be  had,  if  not,  the  sum  of  641.  her  value. 
The  day  after  this  trial,  the  slave  was  sold 
to  the  detendant  Sallust.  The  bill  of  sale 
is  signed  by  R.  Lowry,  John  May,  and 
John  Lowry.  The  price  was  801.  which, 
the  witness  Wales  tells  us,  he  saw  paid. 
Lowry  was  never  in  possession  of  Ruth, 
after  the  sale  of  her  by  Gray  to  Sallust. 

The  first  question  arising  on  this  case, 
is,  did  the  importation  of  these  slaves  into 

this  Commonwealth,  by  Pigg, 
7C        ^amount  to  such   a   violation  of  the 

Act  of  1778,  as  entitled  the  slaves  to 
their  freedom? 

It  was  contended,  (though,  as  it  seemed 
to  me,  not  with  much  confidence,)  that  by 
the  act  of  importation,  the  forfeiture  was 
incurred,  and  the  slaves  entitled  to  their 
freedom,  though  Pigg,  the  importer,  should 
be  found  to  have  no  property  in  them.  This 
would  be  giving  to  the  general  words  of 
the   statute,  a    most   harsh  and    revolting 
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construction.  The  Act  is  highly  penal.  It 
inflicts  on  the  importer  10001.  penalty,  for 
every  slave  imported;  and  the  loss  also  of 
all  property  in  the  slave.  Btft,  surely, 
these  punishments  were  intended  for  the 
guilty  violator  of  the  \aw  only,  not  for  the 
innocent  sufferer  by  that  violation  also. 
It  could  never  be  the  intention  of  the  Leg- 
islature to  say,  that  if  a  man  residing  in 
another  State,  was  so  unfortunate  as  to 
have  bis  slaves  stolen  from  him,  and 
brought  into  Virginia,  he  should  incur 
either  the  penalty  of  10001.  or  the  forfeiture 
of  his  property.  Against  such  a  construc- 
tion, both  reason  and  authority  cry  aloud. 
By  the  1st  chap,  of  the  Statute  of  Glouces- 
ter, 2d  Institutes,  283,  is  among  other 
things  enacted,  **that  the  disseisee  shall 
recover  damages  in  a  writ  of  entry  founded 
on  a  disseisin,  against  him  who  is  found 
tenant  after  the  disseisor.*'  Upon  this 
clause,  Littleton,  sec.  685,  puts  this  case. 
If  a  man  be  disseised  of  land,  and  the 
disseisor  enfeoff  B.  C.  and  D.  and  livery 
of  seisin  is  made  to  B.  and  C.  but  D.  was 
not  present,  nor  ever  agreed  to  feoffment, 
nor  ever  would  take  the  profits,  Ac.  and 
after  B.  and  C.  die,  and  the  disseisee 
bringeth  bis  writ  In  the  per  against  D.  he 
shall  shew  all  the  matter  in  defence,  and 
the  demandant  shall  recover  no  damages 
against  him;  though  he  comes  directly 
within  the  letter  of  the  Statute,  being 
found  tenant  of  the  freehold.  Upon  which 
my  Lord  Coke  observes,  "Here  it  appeareth 
that  Acts  of  Parliament  are  to  be  so  con- 
strued, as  no  man  that  is  innocent  or  free 
from  injury  or  wrong,  be  by  a  literal  con- 
struction, punished  or  endamaged." 
71  *In  South  V.  Solomon,  6  Munf.  12,  a 

tenant  for  life  of  slaves,  had  brought 
them  into  the  State,  contrary  to  law;  and 
the  question  was,  whether  this  would  entitle 
them  to  their  freedom.  The  Act  of  1792, 
under  which  this  question  arose,  differs 
from  that  of  1778,  with  respect  to  the  im- 
portation of  slaves,  in  nothing  but  requiring 
a  residence  of  12  months  to  complete  the 
forfeiture.  The  words  of  the  2d  section 
are,  in  every  other  respect,  equally  broad 
with  those  of  the  law  of  1778.  Upon  this 
case.  Judge  Roane,  delivering  the  opinion 
of  the  Court,  says:  "The  Court  is  of  opin- 
ion, that  the  2d  section  of  the  Act  of  1792, 
only  extends  to  cases  of  slaves  brought  in 
by  the  absolute  owner  of  them,  and  not  to 
such  as  are  brought  in  by  wrongdoers,  or 
by  those  having  only  a  limited  interest  in 
them.  We  are  not  disposed  to  give  a  con- 
struction to  the  general  words  of  an  Act, 
which  would  subject  the  property  of  inno- 
cent individuals  to  loss,  by  the  acts  of 
third  persons."  I  conclude,  therefore,  that 
if  Pigg,  the  importer,  had  no  property  in 
the  slaves  Esther  and  Ruth,  his  importa- 
tion of  them  did  not  forfeit  the  right  of  the 
true  owners,  or  entitle  the  slaves  to  their 
freedom. 

How  stands  the  question  of  Pigg's  title? 
The  record  making  part  of  the  evidence 
demurred  to,  shews  a  recovery  of  Ruth  from 
the  vendee  holding  under  Pigg  by  Lowry 
the  North  Carolina  claimant.  The  admis- 
sibility of  this  evidence  cannot  come  in 
question  on  the  demurrer.  Besides,  it  was 
produced  by  the  plaintiffs  themselves,  as  a 


part  of  their  case.  It  was  said,  however^ 
that  it  ought  not  to  prejudice  them,  beings 
res  inter  alios  acta.  Let  it  be  remembered, 
that  the  plaintiiis,  acknowledging  that  they 
were  slaves  before  their  importation,  claim 
freedom  solely  through  the  violation  of  the 
law.  To  ascertain  this  violation,  we  are 
forced  upon  the  enquiry,  whose  property 
they  were ;  and  it  is  upon  this  question  of 
property,  that  we  resort  to  the  record.  To 
establish  that  point,  I  think  it  not  only  ad- 
missible, but  decisive  evidence,  unless  the 
effect  of  it  can  be  destroyed  by  the 
objection    taken,    that    it   was   alto- 

72  gether  *a  fraudulent  and  collusive 
proceeding  to  evade  the  law.  Look- 
ing into  the  origin,  and  tracing  the  prog- 
ress of  the  transaction,  I  confess  that  I  can 
see  nothing  like  collusion  in  this  North 
Carolina  claim,  but  on  the  contrary,  strong 
marks  of  an  adversary  title,  seriously  pros- 
ecuted. In  the  very  commencement  of 
PifirR*^  possession,  we  see  that  Mrs.  Lowry 
claimed  and  demanded  the  property  of  him. 
We  are  told,  that  the  claim  was  renewed 
about  1781  or  1782.  In  Pigg»s  will,  dated 
in  1784,  he  considers  it  so  serious  a  claim, 
that  he  directs  the  slaves  to  be  sold  with  a 
disclosure  of  the  dispute,  and  a  sale  of  his. 
right  only.  When  R.  Lowry,  in  1794,  came 
to  Virginia  to  prosecute  his  claim,  we  hear 
of  no  communication  with  Sallust.  He 
went  to  a  justice,  and  when  he.  refused  to 
act,  he  employed  a  gentleman  standing 
high  in  the  profession,  (Allen  Taylor,  if  L 
mistake  not,)  and  the  suit  was  immediately 
brought.  This  did  not  look  like  collusion. 
At  the  October  rules,  security  for  costs  was 
demanded,  and  not  being  entered,  there 
was  an  order  of  dismission  at  the  Novem- 
ber rules.  This  has  very  much  the  appear- 
ance of  a  real  adversary  proceeding.  At 
the  April  Court  1795,  this  order  of  dismia- 
sion  was  set  aside,  security  given,  and  the 
declaration  filed.  In  the  June  following, 
the  verdict  and  judgment  were  rendered. 
It  is  true,  that  we  see  nothing  in  the  rec- 
ord of  a  plea  or  issue  joined,  and  if  the 
question  were,  whether  this  omission  con- 
stituted such  error  as  would  reverse  the 
judgment  on  appeal,  I  suppose  there  would 
not  be  much  difficulty.  But,  where  it  is 
adduced  as  a  proof  of  collusion,  I  confess 
that  it  has  very  little  weight  on  my  mind. 
We  all  know  how  loosely  and  carelessly  these 
things  are  done  in  the  hurry  of  a  law  trial ; 
and  the  verdict  of  the  jury  proves,  that 
they  must  in  fact  have  been  sworn  upon 
the  very  point  in  issue  between  the  parties; 
for  they  find  for  the  plaintiff  the  slave  in 
the  declaration,  if  to  be  had,  if  not  641.  her 
value.  The  sale  too,  of  the  woman,  haa 
every  appearance  of  a  rer^l  transaction. 
The  price  was    a    full    one,  for  a    woman, 

at    that    day;    161.    more    than    the 

73  *jury  valued  her   at;  and    Walls,  the 
witness  states,  that  he  saw  the  money 

paid.    I  cannot  see  any  thing  of  collusion 
in  all  this. 

It  is  objected,  that  Lowry  himself  said 
he  was  only  one  of  the  heirs  who  claimed 
the  negro.  The  answers  to  this,  seem  to 
be,  1st,  that  the  verdict  (even  if  this  hear- 
say of  Lowry  be  received, )  overweighs  it ; 
2d,  that  whether  the  title  be  in  Lowry 
alone,  or  in  him  jointly   with  others,  it    ia 


40 


4  RAND. 


Stuart's  Hsiks,  Ac.  v,  Coai^ter. 


74 


equally  decisive  to  shew,  that  Pigg  had  no 
title.  Nor  does  the  fact  that  the  bill  of 
sale  was  signed  by  John  May,  and  John 
LrOwry,  as  well  as  Robert,  prove  any  thing 
as  to  property,  in  my  mind.  We  know  that 
a  man  often  requires  surety  in  such  cases. 
Ballast  might  well  have  learned  caution ; 
for,  this  was  the  second  time  he  was  pay- 
ing for  the  slave,  in  the  course  of  three 
years.  He  might  therefore  have  said  to 
Robert,  *' you  live  out  of  the  State;  your 
right  may  be  hereafter  questioned ;  you 
must  therefore  give  me  surety;*'  and  the 
other  two  may  have  signed  the  bill  of  sale 
with  this  view.  If  it  be  said  that  this  is 
conjecture  merely,  I  answer,  that  the 
transaction  is  one  of  that  dubious  char- 
acter, upon  which  nothing  but  conjecture 
can  be  founded,  and  this  seems  quite  as 
plausible  as  any  other. 

But  it  is  objected,  that  this  sale  of  the 
slave  in  Virginia,  by  Robert  I^owry,  con- 
nects him  with  the  original  importation : 
that  it  is  a  sanction  of  that  importation ; 
and  subjects  him  to  the  forfeiture  denounced 
by  the  Statute ;  and  that,  to  permit  such  a 
proceeding,  would  open  an  easy  door  to  the 
evasion  of  the  law.  I  answer,  that  when- 
ever a  case  is  brought  before  us,  shewing 
probable  grounds  to  suspect  such  evasion, 
I  shall  be  as  prompt  as  any  one  to  enforce 
the  Statute.  But  we  must  not  forget,  that 
it  is  a  penal  law,  and  should  b«%  taken 
strictly.  It  seems  clear  from  the  whole 
context,  that  the  prohibition  to  sell,  ex- 
tends to  those  cases  only,  where  the  origi- 
nal importation  was  in  violation  of  the 
law,  and  forfeited  the  property.  Here  I 
have  shewn  (I  think,)  that  it  was  not  so; 
and  when  we  consider,  that  between 
74  the  importation  and  the  sale,  *there 
was  a  lapse  of  15  years,  and  that  the 
parties  to  the  different  transactions  where 
wholly  changed;  it  seems  difficult  so  to 
connect  them,  as  to  make  them  one.  A 
child  of  five  years  old,  is  brought  from 
Carolina,  without  the  consent  of  her  owner. 
She  grows  up;  passes  through  several 
bands;  at  length,  her  owner  comes  after 
her,  and  recovers  her  by  suit.  She  has 
been  15  years  an  inhabitant  of  the  State. 
This  is  her  home;  here  are  her  connexions; 
and,  instead  of  breaking  up  these  connex- 
ions and  carrying  her  to  a  strange  land, 
her  master  sells  her  here.  This  certainly 
was  no  sin  against  humanity.  It  does  not 
come  within  the  letter  of  the  law ;  nor  do 
I  think  it  opens  such  a  door  to  the  evasion 
of  the  Statute,  as  should  induce  us  to  stretch 
this  penal  law,  so  far  as  to  take  it  in. 

The  other  Judges  concurred,  and  the 
judgment  was  reversed. 


Stuart's  Heirs,  &c.  v.  Coalter. 

Pebmary.  1826. 
Bottlty  Jniijdlctloa— 5ettleiBent  of  THle  or  Boonds  to 
L«id.*— A  Court  of  Equity  has  no  Jurisdiction  to 
settle  the  title  or  bounds  of  land  l)etween  adverse 

•Canity  Jnrlsdlctlon— Settlenent  of  Title  or  Bounds 

•f  Lsod.— Aconrtof  equity  is  not  the  proper  tribu- 
nal to  try  learal  titles,  and  a  bill  brln^rlnff  l)efore 
this  court  the  dry  lesral  title  to  lands  Is  demurrable. 
Overseers  of  Poor  v.  Hart,  8  Lelifh  8.  cl tin sr  principal 
case  as  authority.  And  In  Davis  v.  SetUe,  43  W. 
Va.  S7.  MS.  E.  Rep.  Ml.  It  is  said:  "Equity  will  not 
try  confilctinir  titles  to  land,  unleps  It  Is  Incidental 
in  admintsterlnfir  relief,  under  some  known  head  of 
equity  jurisdiction;  and,  to  bring  a  suit  under  the 


claimaDts.  unless  the  plaintiff  has  an  equity  asralnst 
the  defendant  claiming'  adversely  to  him.  An 
equity  against  other  persons  will  not  give  such 
jurisdictlOD. 

Chancery  Practice— Partition— Principles  Governing— 
Title  to  Land.t— The  power  of  a  Court  of  Equity  to 
decree  partition,  is  governed  by  the  same  princi- 
ciples  which  g^overn  cases  of  partition  at  law.  It 
may  decide  on  the  rights  of  the  parlies  to  partici- 
pate In  the  divlNion,  but  not  on  the  simple  question 
of  title  to  the  land. 

Same- Bill— When  Multlfarlous.t-A  bill  In  equity, 
which  includes  many  defendants  who  have  dis- 


known  head  of  jurisdiction  to  remove  cloud  from 
title,  the  plaintiff  must  be  In  possession,  for.  if  not 
In  possession,  he  may  sue  at  law  In  ejectment. 
That  equity  will  not  settle  title  or  bounds  of  land 
between  adverse  claimants  is  settled  by  a  multi- 
tude of  cases.  Steed  v.  Baker,  18  Gratt  880:  Stuart 
V.  Coalter,  A  Rand.  74;  Lange  v.  Jones,  5  Leigh  192: 
Hill  V.  Proctor,  10  W.  Va.  69;  Cresap  v.  Kemble.  25 
W.  Va.  608."  And  the  plaintiff  must  have  an  equity 
against  the  adverse  claimant,  no  one  else  will  do: 
an  equity  against  other  persons  will  not  give  juris- 
diction. Davis  V.  SetUe.  48  W.  Va.  88,  26  S.  E.  Rep. 
666.  To  the  same  effect,  the  principal  case  is  cited 
in  Ambler  v.  Warwick,  1  Leigh  208;  Lange  v.  Jones, 
5  Leigh  192,  194,  \9ft.  amA/oot-note  (in  this  case,  the 
first  headnote  of  the  principal  case  is  reaffirmed, 
and  Judge  Cabr  says  that  the  case  of  Stuart  v.  Voal- 
ierwas  one  very  much  considered,  and  very  cor- 
rectly decided:  and  that  he  was  entirely  opposed  to 
a  departure  from  the  principles  settled  thereiu>: 
Steed  V.  Baker,  18  Gratt.  886;  Sulphur  Mines  Co.  v. 
Bos  well.  94  Va.  485,  27  S.  E.  Kep  24  (in  this  case,  it 
was  said  that  the  principle  enunciated  in  the  prin- 
cipal case  and  laid  down  in  its  first  headnote  has 
been  steadfastly  adhered  to);  Collins  v.  Sutton,  94 
Va.  128,  26  S.  E.  Rep.  415;  Johnston  v.  Jarrett,  14  W. 
Va.  286:  Hudson  v.  Putney,  14  W.  Va.  578:  Hltchcox 
V.  Morrison.  47  W.  Va.  206.  34  S.  E.  Rep.  996.  And,  it 
lsno»ground  to  come  into  equity  to  settle  a  land 
title,  that  there  Is  another  party  claim ingr  a  legal 
title  who  holds  back  and  will  not  sue.  Bush  v. 
Martins.  7  Lelgrh  824. 

The  principal  case  Is  dlstlnsrulshed  in  Ambler  v. 
Warwick.  1  Leigh  211:  Steed  v.  Baker.  IS  Gratt.  888. 

See  further,  monographic  note  on  *'JurisUictlon'* 
appended  to  Phlppen  v.  Durham.  8  Gratt  457. 

Chancery  Practice— Want  of  Jarlidlctlon- Effect. —In 
Miller  V.  Miller.  26  W.  Va.  508.  it  is  said:  "It  is 
clearly  law.  that  if  a  court  of  equity  has  no  jurisdic- 
tion, and  this  Is  apparent  on  the  face  of  the  bill,  the 
court  must  dismiss  the  bill  at  the  hearing  (unless 
from  the  record  it  may  appear  probable,  that  a 
case,  in  which  a  court  of  equity  would  have  juris- 
diction could  be  stated  by  a  legitimate  amendment 
of  the  bill,  when  it  should  be  allowed).  If  the  court 
fails  to  dismiss  the  bill,  the  appellate  court  must 
dismiss  It;  for  no  other  decree  can  be  rendered, 
when  It  Is  apparent  that  the  court  had  no  jurisdic- 
tion of  the  case,  and  no  legitimate  amendment  of 
the  bin  could  give  it  jurisdiction.  (Stuart  v.  Coalt4r, 
Judge  Carb's  opinion.  4  i?antf.  78:  Coleman  v.  Ander- 
son. 29  Gratt.  430.  JuDGB  ANDBEisoN's  opinion,  p.  480; 
Thompson  v.  Railroad  Companies,  Justice  Daniel's 
opinion,  6  Wall.  p.  187.)"  To  the  same  effect,  the 
principal  case  Is  cited  in  Hudson  v.  Kline,  9  Gratt. 
886. 

See  principal  case  quoted  from  In  Boston  Blower 
Co.  v.  Carman  Lumber  Co..  94  Va.  100.  26  S.  E.  Rep. 
890. 

Chancery  Jurisdiction— Pall  Relief. —There  Is  no 
question  better  settled  than  where  a  court  of  chan- 
cery has  jurisdiction  for  one  purpose.  It  will  not 
send  the  parties  back  to  a  court  of  law.  but  will 
retain  the  jurisdiction  for  all  purposes  and  do  com- 
plete justice  between  the  parties.  Western,  etc., 
M.  Co.  V.  Virginia  Cannel  Coal  Co.,  10  W.  Va.  287.  cit- 
ing principal  case. 

See  further,  on  this  subject,  monographic  note  on 
"Jurisdiction"  appended  to  Phlppen  v.  Durham.  8 
Gratt.  457. 

tChancery  Practice— Partition-Question  of  Title.— 
See  on  this  subject,  foot-note  to  Currin  v.  Spraull, 
10  Gratt.  145.  where  it  Is  shown  that,  by  statute,  the 
rule  laid  down  In  the  principal  case— that.  In  order 
to  entitle  a  plaintiff  to  equitable  relief  In  respect  to 
partition,  he  must  show  a  clear  legal  title— has  been 
changed,  so  that  a  court  of  equity  may  take  cogrnl- 
zance  of  all  questions  of  law  affectlngr  the  legal  title 
to  land,  that  may  arise  In  the  partition  proceedlnirs. 

See  principal  case  cited  on  this  subject  In  Currin 
v.  SprauU,  10  Gratt.  147;  Ransom  v.  High,  87  W.  Va. 
841.  17  S.  E.  Rep.  414;  Cecil  v.  Clark,  44  W.  Va.  664.  80 
S.  E.  Rep.  217. 

tSame-BIII-When  Mnltlfarioas.-A  biir  is  multifa- 
rious, which  embodies  various  separate,  distinct,  and 
numerous  objects,  in  terests  and  parties.    Sadler  y. 
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tinct  laterests,  is    maltifarioas,    and    therefore 
erroneous. 
ejectment— Affalnst  Whom  It  May  Be  Brou](ht.§— An 

ejectment  may  be  broufirht  asralnst  several  per- 
sona in  possession  of  any  part  of  the  tract  of  land 
claimed  by  the  lessor  of  the  plaintiff. 

This  was  an  appeal  from  the  Staunton 
Chancery  Court,  where  Thomas  S.  Coalter, 
filed  his  bill  against  Robert  Stuart,  Reuben 
Withers,  John  Coalter,  Francis 
75  Adair,  *William  Adair,  James  Adair, 
and  John  Adair.  The  case  stated  is 
briefly  as  follows:  The  land  in  question 
was  owned  by  the  heirs  of  John  Svvitzer, 
who  sold  it  to  John  Coalter,  the  brother 
of  the  complainant.  A  conveyance  was 
made  by  some  of  the  heirs  to  John  Coalter, 
but  the  others  had  never  parted  with  the 
legal  estate.  The  bill,  however,  states, 
that  all  the  heirs  either  have  made,  or  are 
ready  to  make,  a  conveyance  at  any  time. 
It  also  alleges,  that  although  the  contract 
was  made  solely  in  the  name  of  the  said 
John  Coalter,  and  the  title  papers  taken  in 
his  name,  yet  the  purchase  was  for  the 
benefit  of  the  complainant,  as  well  as  the 
said  John:  that  the  complainant  has  been 
put  into  peaceable  possession  of  his  undi- 
vided part  of  the  said  land,  his  right  to 
which  is  not  contested  by  his  brother;  that 
he  has  since  discovered  that  a  part  of  the 
boundary  is  disputed  by  some  of  the 
coterminous  tenant,  viz:  Stuart,  Withers, 
and  the  representatives  of  Adair:  that  the 
complainant  wishes  to  obtain  a  partition  of 
the  said  land  with  his  brother;  but  this 
cannot  be  effected,  in  consequence  of  the 
uncertainty  produced  by  this  contest  of  the 
boundary :  that  he  also  wishes  to  have  the 
question  of  boundary  settled,  but  he  has  not 
the  legal  estate,  by  which  he  could  go  into  a 
Court  of  a  Law,  and  if  he  had,  it  would  re- 
quire a  multiplicity  of  suits  to  settle  all  the 
questions.  He  therefore  prays,  that  the  true 
boundary  may  be  settled  and  adjusted; 
that  he  may  be  quieted  in  his  possession 
within  that  true  boundary;  and  that  a  par- 
tition may  be  made,  between  the  complain- 
ant and  his  brother. 

The  representatives  of  Adair  answered, 
contending  that  their  boundary  line  was 
the  true  one;  and  John  Coalter  acknowl- 
edged that  the  contract,  though  made  in 
his  name,  was  principally  for    the    benefit 


Whitehurst,  83  Va.  48, 1  S.  £.  Rep.  410.  citingr  princi- 
pal case. 

The  court  will  not  permit  a  plaintiff  to  demand  by 
one  bill  several  matters  of  different  natures  asrainst 
several  defendants,  for  this  would  tend  to  load  each 
defendant  with  an  unnecessary  burden  of  costs,  by 
awellinff  the  pleadings  with  the  statement  of  the 
several  claims  of  the  other  defendants  with  which 
he  had  no  connection.  A  defendant  may  therefore, 
in  such  case,  demur.  Crickard  v.  Crouch,  41  W.  Va. 
510.  23  S.  E.  Rep.  729,  quotinflr  with  approval  from  the 
principal  case. 

A  bill  in  equity,  which  includes  different  defend- 
anu  who  have  distinct  interests,  is  multifarious. 
Linn  v.  Patton.  10  W.  Va.  199.  citing  the  principal 
case  as  its  authority. 

On  the  subject  of  multifariousness,  the  principal 
case  is  also  referred  to  in  Washiasrton  City  Savings 
Bank  v.  Thornton.  88  Va.  166.  2  S.  E.  Rep.  198;  Smith 
T.  Zumbro.  41  W.  Va.  681.  »4  S.  E.  Rep.  656. 

See  further,  monosrraphic  note  on  "Multifarious- 
ness (In  Equity)"  appended  to  Sheldon  v.  Arm- 
stead.  7  Gratt  264. 

lejectment-Afrsinst  Whom  It  May  Be  Brongrht.— 

The  plaintiff  may  sue  in  one  ejectment  all  persons 
In  possession  of  any  part  of  the  land  he  claims. 
Beckwlth  v.  Thompson.  18  W.  Va.  188,  citinsr  the  prin- 
cipal case  as  so  holdingr. 

See  further,  monosrraphic  note  on  "Ejectment"  ap- 
pended to  Tapscott  V.  Cobbs.  U  Gratt  172. 


of  Thomas  S.  Coalter;  and  declared  his 
willingness  to  make  partition  with  the  com- 
plainant. 

The  Chancellor   decided    in    favor  of  the 
complainant,  and  the  defendants   appealed 
to  this  Court. 

76  *Wickham,  for  the  appellants,  made 
four  points: 

1.  The  bill  is  nothing  more  than  an  eject- 
ment brought  in  a  Court  of  Chancery.  It 
is  not  competent  for  a  person  having  an 
equitable  title,  to  sue  in  equity  one  who 
holds  an  adversary  title,  asserting  the  legal 
title  in  his  trustee. 

2.  The  appellee  has  not  only  brought  one 
ejectment  in  equity,  but  he  has  brought 
several  ejectments  in  one  suit,  for  distinct 
tracts  of  land,  held  by  distinct  titles. 

3.  If  such  a  suit  could  be  maintained,  it 
must  be  on  averment  and  proof,  that  the 
trustee  refused  to  bring  an  ejectment,  in 
his  own  name.  But  here,  there  is  no  such 
averment  or  proof.  The  trustee  never  ob- 
jected to  assert  his  legal  title. 

4.  The  Switzers  are  not  before  the  Court. 
They  claim  a  part  of  the  legal  title,  and 
ought  to  be  made  parties. 

Leigh  and  Johnson,  for  the  appellee. 
The    jurisdiction    may    be    sustained    on 
two  grounds : 

1.  The  plaintiff  comes  with  an  equitable 
title,  which  could  not  be  asserted  in  a 
Court  of  Law.  The  assignee  of  a  bond 
could  bring  a  suit  in  equity  before  our 
Statute ;  yet,  he  might  have  called  on  the 
legal  owne**  to  bring  a  suit  against  the 
obligor.  A  cestui  que  trust  may  injoin  an 
execution  against  his  trustee,  in  a  suit 
brought  by  a  third  person ;  and  he  is  not 
required  to  use  the  name  of  the  trustee. 

The  object  in  coming  into"  this  Court» 
was,  to  ascertain  what  the  subject  was  to 
be  divided.  Tenants  in  common  have  an 
original  right  to  go  into  a  Court  of  Equity 
for  partition. 

2.  On  the  ground  of  a  bill  of  peace,  the 
appellee  had  a  right  to  resort  to  equity. 
Mitf.  127.  Lord  Tenham  v.  Herbert,  2 
Atk.  484.  Mayor  of  York  v.  Pilkington  & 
al.  1  Atk.  282. 

It  is  objected,  that  Switzer*s  heirs  ought 

to   have    been    parties.     If   this   objection 

were     just,    the     only    consequence 

77  *would  be,  that  the  cause  must  be 
sent  back,  to  have  them  made  par- 
ties. But  it  was  not  necessary.  They 
have  sold  their  interest,  and  have  nothing- 
to  claim. 

February  7.  The  Judges  delivered  their 
opinions.* 

JUDGE  CARR. 

The  bill  states,  that  John  Switiser  died 
intestate,  seised  and  possessed  of  a  tract  of 
land  within  the  Beverley  manor,  in  the 
county  of  Augusta:  that  the  heirs  of  said 
Switzer  entered  upon  the  said  land,  and  re- 
mained in  possession  thereof,  until  a  few 
years  since,  when  they  sold  it  to  a  certain 
John  Coalter,  a  brother  of  the  plaintiff's: 
that  some  of  the  heirs  made  a  deed  to  the 
said  John,  (which  is  exhibited,)  and  the 
others  have  either  executed  deeds,  or  are 
ready  to  do  so  at  any  time :  that  although 
the  contract  was  made  with    the    heirs    by 


*The  President  absent 
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the  said  John,  and  the  conveyances  taken 
to  him,  the  purchase  was  for  the  benefit  of 
the  plaintiff,  as  well  as  the  said  John:  that 
accordingly,  th^  plaintiff  has  been  put  into 
possession  of  his  undivided  part  of  the  said 
land,  his  right  to  which  is  not  disputed  by 
bis  brother:  that  since  the  purchase,  the 
plaintiff  has  had  the  land  surveyed,  a  plat 
of  which  is  exhibited:  that  this  plat,  as  he 
believes,  correctly  describes  the  boundaries 
of  the  land;  but  he  discovers,  that  a  part  of 
the  boundary  is  controverted  by  some  of 
the  coterminous  tenants,  to  wit:  Robert 
Stuart,  Reuben  Withers,  and  the  heirs  and 
devisees  of  Neil  Adair:  that  the  plaintiff 
is  desirous  of  making  partition  with  his 
brother,  but  cannot,  because  of  the  uncer- 
tainty caused  by  this  dispute  about  the 
boundary :  that  be  is  anxious  also,  to  have 
the  question  of  boundary  settled,  but  not 
having  the  legal  title,  cannot  go  into  a 
Court  of  Law ;  and  if  he  could,  it  would 
require  a  multiplicity  of  actions.  He  there- 
fore   prays,  that    his    brother    John, 

78  and   the    coterminous  ^tenants,    may 
be  made    defendants:    that    the    true 

boundary  of  the  land  may  be  settled:  that 
the  defendants  be  compelled  to  deliver  to 
him  any  land  within  the  boundary,  of 
which  they  may  be  found  in  possession ; 
and  that  partition  be  decreed  between  him- 
self and   his  brother. 

The  defendant  John  Coalter  answers, 
stating  that  his  interest  in  the  land  is 
one  seventh  part:  that  he  wishes  a  par- 
tition :  is  ready  to  convey,  Ac. 

The  coterminous  tenants  answer,  shewing 
various  objections  to  the  plat,  and  preten- 
sions of  the  plaintiff;  deducing  their  titles, 
which  seem  entirely  distinct,  and  uncon- 
nected with  each  other;  and  each  one  con- 
tending for  his  lines,  as  heretofore 
established  and  understood. 

Evidence  was  taken,  surveys  had;  and 
the  Chancellor,  on  hearing,  established  cer- 
tain lines;  from  which  decree,  the  appeal 
is  taken. 

It  was  contended  in  the  argument,  that 
this  was  a  case,  of  which  equity  had  no 
jurisdiction.  This  question  will  of  course 
be  considered  first,  as  jurisdiction  precedes 
discretion;  and  before  we  undertake  to 
decide  what  ought  to  be  done  in  a  cause,' 
we  should  always  ascertain  whether  we  can 
rightfully  do  any  thing.  I  will  not  quote 
authorities  to  shew,  that  where  a  general 
demurrer  would  hold  to  a  bill,  the  Court, 
though  the  defendant  answers,  will  not 
grant  relief  upon  the  hearing  of  the  cause. 
The  doctrine  is  too  well  settled.  To  deny 
it,  would  be  to  say,  that  however  unfit  the 
cause  for  equity,  the  defendant,  by  failing 
to  demur,  could  oblige  the  Court  to  enter- 
tain jurisdiction.  Nor  can  I  conceive,  that 
in  deciding  the  question  of  jurisdiction, 
we  should  be  influenced  at  all  by  the  case 
made  by  the  evidence.  It  is  the  province 
of  the  bill  to  state  the  case.  It  is  from  this 
we  must  judge.  If  the  evidence  fit  the  case 
stated  in  the  bill,  it  could  of  course  have  no 
influence.  If  it  made  a  different  case,  so 
far  from  giving  jurisdiction  where  the  bill 
did  not,  it  would  prevent  a  decree,  where 
the  bill  was  perfect;  for  the  allegation  and 
the    proof     must    **jump    together.*' 

79  *The    bill   places    the   jurisdiction 


on  three  grounds:  1.  That  the  plaintiff 
wants  partition,  and  cannot  have  it  with- 
out the  aid  of  equity.  2.  That  there  is 
a  trust  between  the  plaintiff  and  his 
brother,  who  has  the  legal  estate;  which 
the  plaintiff  not  having,  cannot  try  the 
question  of  boundary,  at  law.  3.  That  if 
he  could,  there  must  be  a  multiplicity  of 
suits,  to  avoid  which,  equity  takes  jurisdic- 
tion. 

I  will  first  shew,  from  authority,  the  gen- 
eral rule,  that  equity  cannot  hold  plea  of 
land  titles;  and  then  enquire,  whether  the 
plaintiff's  case  falls  within,  or  is  taken  out 
of,  that  rule. 

In  Welby,  appellant,  v.  The  Duke  of 
Rutland,  respondent,  6  Bro.  Pari.  Cas.  575, 
the  bill  charged,  that  the  plaintiff,  and 
those  under  whom  he  claimed,  had  been  in 
possession  of  the  manor  of  Denton,  for 
more  than  one  hundred  years:  that  the  de- 
fendant had  set  up  a  claim  to  it,  and  exer- 
cised several  acts  of  ownership,  which 
might  hereafter  bring  a  cloud  upon  the 
plaintiff's  estate,  and  prevent  his  selling 
it.  The  bill  therefore  prayed,  that  the  de- 
fendant might  set  forth  his  claim,  and  pro- 
duce his  title  papers:  that  the  testimony  of 
the  plaintiff's  witnesses  might  be  perpet- 
uated, and  proper  issues  directed  to  try  the 
defendant's  claim  to  the  minor,  &c.  The 
defendant  pleaded  and  answered.  The  case 
was  heard  and  dismissed  by  Lord  Chan- 
cellor Apsley ;  and  on  appeal  to  Parliament, 
the  appeal  was  dismissed,  and  the  decree 
affirmed.  In  the  discussion  of^he  case, 
the  law  on  the  subject  was  laid  down  in  the 
clearest  and  stongest  manner.  It  was  said, 
**the  general  practice  of  Courts  of  Equity, 
in  not  entertaining  suits  for  establishing 
legal  titles,  before  they  have  been  tried  at 
law,  is  founded  upon  clear  reasons;  and 
the  departing  from  that  practice,  then  there 
is  no  reason  for  so  doing,  would  be  subver- 
sive of  the  legal  and  constitutional  dis- 
^tinctions,  between  the  different  juris- 
*dictions  of  Courts  of  Law  and  Equity ; 
and  though  the  admission  of  a  party  in 
a  suit,  is  conclusive  as  to  matters  of  fact, 
or  may  deprive  him  of  the  benefit  of  a 
privilege,  which,  if  insisted  on,  would 
80  exempt  him  from  *the  jurisdiction  of 
the  Court ;  yet,  no  admission  of  par- 
ties can  change  the  law,  or  give  jurisdic- 
tion to  a  Court,  of  a  cause,  of  which  it 
hath  no  jurisdiction.  Agreeably  hereto, 
the  established  and  universal  practice  of 
Courts  of  Equity  is  to  dismiss  the  plain- 
tiff's bill,  if  it  appears  to  be  grounded  on 
a  title  merely  legal,  and  not  cognizable  by 
them;  notwithstanding  the  defendant  hath 
answered  the  bill,  and  insisted  on  matter  of 
title;  and  it  can  make  no  difference, 
whether  the  legal  title  be  insisted  on  by 
the  answer,  or  by  the  plea :  that  nothing 
hath  a  greater  tendency  to  introouce 
uncertainty  in  the  law,  than  the  giving 
way  to  new  exceptions  to  general,  settled 
and  known  rules  of  practice  in  Courts  of 
Justice;  and  therefore,  no  such  excep- 
tions ought  to  be  allowed,  but  upon 
the  clearest  grounds.  The  general  known 
practice  of  Courts  of  Equity  has  been  to 
dismiss  bills  brought  like  the  present,  for 
establishing  a  legal  title,  and  for  a  perpet- 
ual injunction,  before  such  title   has    been 
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tried  and  determined  at  law.  The  excep- 
tions to  this  general  rnle  of  practice  are 
but  very  few,  well  known,  and  founded  on 
strong  and  clear  reasons;  but  the  appel- 
lant's case  fell  not  within  any  of  these  ex- 
ceptions, and  consequently  ought  to  he 
governed  by  the  general  rule.  The  bill  was 
entirely  new,  and  without  a  precedent.** 
To  shew  that  this,  though  the  argument  of 
counsel,  is  considered  as  the  true  doctrine 
on  this  subject,  Maddock,  vol.  1,  p.  135, 
lays  down  the  rule  precisely  as  it  is  here, 
and  refers  to  this  case  alone,  in  support  of 
his  position. 

Chancellor  Kent,  also,  in  Abbott  v.  Allen, 
2  Johns.  Ch.  Rep.  519,  says:  **This  Court 
may,  perhaps,  try  title  to  land,  when  it 
arises  incidentally;  but  it  is  understood 
not  to  be  within  its  province,  when  the 
case  depends  on  a  simple  legal  title,  and  is 
brought  up  directly  by  the  bill.  The  power 
is  only  to  be  exercised  in  difificult  and  com- 
plicated cases,  affording  peculiar  grounds 
for  equitable  interference.  This  was  the 
doctrine  laid  down  by  the  respondent's 
counsel,  in  the  case  of  Welby  v.  Rutland,  6 

Bro.  Pari.  Cas.  575;  and  it  appears  to 
81        have  been  sanctioned  by  the  *Court." 

The  case  here  referred  to,  is  the  one 
from  which  I  have  extracted  the  above  re- 
marks. The  Chancellor  also  refers  to 
Wightwick's  Reports,  184,  where  the  same 
doctrine  (he  says)  is  diacussed  at  large, 
and  emphatically  laid  down  by  Baron 
Wood,  and^not  denied  by  the  other  Barons. 
The  cases  above  cited  acknowledge  that 
there  are  a  few  exceptions  to  the  general 
rule.  They  will  be  found  of  the  class  de- 
scribed by  Mitford,  127.  He  says :  *  'Where 
one  general  legal  right  is  claimed,  against 
several  distinct  persons,  a  bill  may  be 
brought  to  establish  the  right.  2  Atk.  484. 
Thus,  where  a  right  of  fishery  as  claimed 
by  a  corporation,  throughout  the  course  of 
a  considerable  river,  and  was  opposed  by  the 
Lords  of  Manors,  owners  of  land  adjoining, 
a  bill  was  entertained  to  establish  the 
right,  against  the  several  opponents,  and  a 
demurrer  was  overruled. '  *  1  Atk.  282.  But, 
even  where  the  bill  is  to  try  one  general 
right  against  many  claimants,  and  so  to 
save  a  multiplicity  of  actions,  it  is  gen- 
erally required  that  the  plaintiff  shall  have 
established  his  title  at  law,  before  he  comes 
into  equity;  and  Mitford  adds,  if  he  has  not 
done  so,  and  the  right  he  claims  has  not  the 
sanction  of  long  possession,  and  he  has  any 
means  of  trying  the  matter  at  law,  a  de- 
murrer will  hold.  2  Atk.  391.  In  1  Atk. 
284,  Mayor  of  York  v.  Pilkington,  &c.  I^ord 
Hardwicke  says:  *'It  is  a  general  rnle  that 
a  man  shall  not  come  into  a  Court  of  Equity, 
to  establish  a  legal  right,  unless  he  has 
tried  his  title  at  law,  if  he  can ;  but  this 
is  not  so  general  an  objection  as  always  to 
prevail;"  and  he  refers  to  two  cases  in 
Precedents  in  Chancery.  I  find  them  to  be 
thus:  Bush  v.  Western,  Prec.  in  Chan.  530. 
The  plaintiff  had  been  in  possession  of  a 
water  course,  upwards  of  60  years.  Defend- 
ant disturbed  him  in  the  use  of  the  water. 
He  brought  his  bill  to  be  quieted  in  his 
possession.  Objected,  that  his  remedy  was 
purely  legal ;  but  the  Court  over-ruled  the 
objection,  considering,  I  presume,  that  a 
poaaeasion    of   upwards   of    60   years    was 


equal  to  a  decision  of    law   in    his    favour ; 
and    therefore,    the   bill  to  quiet    his   pos- 
session    was    proper,     as    otherwise 

82  *the  plaintiff  would  have  had  to  bring 
continual  actions  of  trespass  for  every 

disturbance.  The  other  case  is  Dorset  v. 
Girdler,  Pre.  in  Chan.  531.  Bill  to  examine 
witnesses  in  perpetuam  rei  memoriam,  to 
establish  his  sole  right  of  fishery.  De- 
murrer, for  that  plaintiff  had  not  verified 
his  title  at  law.  But  the  demurrer  waa 
over-ruled,  and  this  difference  taken  by  the 
Court,  that  *4f  one  is  out  of  possession, 
having  only  a  right  to  fishery,  Ac.  he  who 
brings  such  bill  ought  never  to  be  allowed 
to  do  so,  but  a  demurrer  to  it  will  be  good, 
because  he  may  and  ought,  first  to  enter  his 
action  and  establish  his  title  at  law,  &c. 
for  the  party  having  a  remedy  at  law.  the 
other  side  ought  not  to  be  deprived  of  the 
opportunity  of  confronting  the  witnesses, 
and  examining  them  publicly,  which  has 
always  been  found  the  most  effectual 
method  of  discovering  the  truth.  But,  if  a 
man  is  in  actual  possession,  and  is  only 
threatened  with  disturtance  by  another 
who  pretends  a  right,  he  has  no  other  way 
in  the  world  to  perpetuate  the  testimony  of 
his  witnesses,  but  by  such  a  bill  as  this. 
2  Atk.  483,  Lord  Tenham  v.  Herbert.  Bill 
to  establish  a  right  to  an  oyster  fishery, 
and  to  be  quieted  in  the  possession  of  it» 
against  defendant,  who  claims  the  piece  of 
ground  where  the  fishery  is.  Demurrer,  as 
it  is  a  matter  properly  triable  at  law.  Lord 
Chancellor:  ** Undoubtedly  there  are  some 
cases,  where  a  man  may  come,  by  a  bill  of 
this  kind,  into  this  Court  first ;  and  there 
are  others,  where  he  ought  first  to  estab- 
lish his  right  at  law.  Where  a  man  sets 
up  a  general  exclusive  right,  and  the  per- 
sons who  controvert  it  with  him,  are  very 
numerous,  and  he  cannot,  by  one  or  two 
actions  at  law,  quiet  that  right,  he  may 
come  into  this  Court  first;  which  is  called 
a  bill  of  peace,  and  this  Court  will  direct 
an  issue  to  try  the  right.  But,  where  the 
question  about  a  right  of  fishery  is  only 
between  two  Lords  of  Manors,  neither  can 
come  into  this  Court,  till  the  right  is  first 
tried  at  law.  This  is  in  the  nature  of  an 
ejectment  bill,"  &c.  Renison  v.  Ashley,  2 
Ves.  jun.  459.  Bill  for  discovery  and  de- 
livery of  a  settlement,  under  which  plaintiff 
claimed,      and     other     title     deeds, 

83  *and  possession    of   the   estate.     De- 
murrer to  all  the   relief,  and   all    the 

discovery,  except  of  the  settlement,  for 
want  of  equity,  and  answer  admitting  the 
settlement,  and  offering  to  produce  it. 
Lord  Chancellor:  **This  is  a  pure  eject- 
ment bill,  as  to  the  title  to  the  land.  The 
only  allegation  calling  for  an  answer,  is 
as  to  this  deed.  The  Court  wiU  direct  it  to 
be  produced  at  the  trial,  but  no  more.  The 
plaintiffs  have  no  right  to  a  discovery  of  the 
pedigree,  unless  they  lay  a  foundation  for 
it ;  otherwise,  no  man  would  bring  an  eject- 
ment, which  had  any  complication  in  it. 
The  cases  cited  for  the  bill  go  no  further 
than  this ;  that  the  loss  of  the  instrument 
with  the  affidavit,  entitles  the  plaintiff  to 
a  decree  quoad  the  matter;  the  loss  of  a 
bond  gives  a  right  to  a  decree  for  the 
money,  and  so  of  a  deed.  I  agree,  no  gen- 
eral demurrer  could  be  put  into  such  a  bill*. 
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The  jurisdiction  is  transferred  to  a  certain 
extent.  But  what  is  the  equity  here?  Is 
it  possible  for  me  to  decree,  that  the  deed 
shall  be  delivered  up?  There  is  no  allega- 
tion of  infancy,  a  term  outstanding,  or  that 
possession  was  gained  by  undue  means. 
The  plaintiffs  state,  that  under  colour  of  a 
legal  title,  the  defendant  entered  as  heir, 
which  title  they  deny.  The  only  relief  I 
can  give,  is  to  enable  them  to  make  out 
their  title  at  law."  He  adds:  **This  is 
another  of  the  tishing  bills,  which  I  do  not 
like  to  see  in  this  Court.*'  1  Bro.  Ch. 
Cas.  572,  Weller  v.  Smeaton.  Bill  to  be 
quieted  in  the  possession  of  a  mill,  and 
that  defendants  may  pull  down  works  above 
it,  and  be  restrained  from  erecting  others. 
Demurrer,  because  plaintiff  had  not  estab- 
lished his  right  at  law.     Allowed. 

I  will  refer  t6  but  one  case  more,  Speer 
V.  Crawter,  2  Meriv.  210.  It  is  important 
in  its  bearing  on  this  subject,  both  as  con- 
taining the  strong  opinion  of  that  able  and 
learned  Judge,  Sir  W.  Grant,  and  as  giving 
the  best  account  of  a  sort  of  jurisdiction, 
exercised  by  equity  for  a  while,  respecting 
the  boundaries  of  land ;  which  he  considers 
as  originating  in  consent,  which  was  dis- 
approved of  by  their  greatest  Chancellors, 
and  soon  abandoned.  He  cites  the 
S4  *ca8e  of  Wake  v.  Conyers,  2  Cox.  36, 
where  Lord  Northington  refused  this 
jurisdiction,  which  he  said  had  been 
"assumed  of  late;"  and  two  cases,  in 
which  I/ord  Thurlow  had  done  the  same. 
He  then  adds:  '*In  the  same  case  of  Wake 
V.  Conyers,  Lord  Northington  says,  that 
in  his  apprehension,  this  Court  has  simply 
no  jurisdiction  to  settle  the  boundaries  even 
of  land,  unless  some  equity  is  superinduced 
by  act  of  the  parties.  I  concur  (he  says) 
in  that  opinion,  and  think  that  the  circum- 
stances of  a  conclusion  of  boundaries 
iornishes,  per  se,  no  ground  for  the  inter- 
]K>sition  of  the  Court." 

Having  shewn  that  this  Court  has  no  ju- 
risdiction to  interpose  in  questions  of  real 
property,  unless  some  equity  be  superin- 
duced by  act  of  the  parties,  let  us  see 
whether  any  such  foundation  is  furnished 
by  this  case. 

The  plaintifif  wants  a  partition ;  but,  in 
a  suit  in  equity  for  partition,  the  legal  title 
of  the  parties  is  never  meddled  with  by  the 
Court.  The  jurisdiction  is  not  given  by 
Statute,  but  assumed  from  the  extreme 
diflBculty  and  inconvenience  of  proceeding 
at  law.  In  exercising  this  jurisdiction, 
equity  has  considered  itself  bound  by  the 
principles,  which  govern  cases  of  partition 
at  law ;  and  these  being  only  between  joint- 
tenants  and  tenants  in  common,  the  ques- 
tion of  title  cannot  well  arise.  The  indi- 
vidual rights  of  the  parties  to  participate 
in  the  division,  or  to  call  for  it,  may  come 
up;  bat  not  the  simple  question  of  conflict- 
ing title  to  the  tract  of  land.  Accordingly, 
it  is  established  by  the  cases,  that  a  plain- 
tiff who  comes  into  equity  for  partition, 
must  shew  a  clear  legal  title.  If  there  be 
doubt  about  that,  he  will  not  be  aided. 
See  Wiseley  v.  Findlay,  3  Rand.  361,  where 
this  subject  was  examined.  This  case, 
then,  where  the  bill  prays  a  settlement  of 
boundary,  and  that  the  defendants  be  de- 
creed to  deliver  to  the  plaintiff  any  land  of 


his  they  may  be  in  possession  of,  cannot  t>e 
a  proper  case  for  partition  in  equity. 

But    there     is    another    objection.     The 

equit>,  as  to  partition,  does    not   reach,  or 

affect    in    the    slightest    degree,   the 

85  ^coterminous      tenants.      They      are 
wholly    unconnected    with    it.    They 

have  done  no  act  superinducing  equity, 
and  cannot,  by  the  acts  of  others,  be  drawn 
away  from  the  proper  tribunal  for  deciding 
legal  titles.  This  applies  also  to  the 
ground  relied  on,  that  as  between  the  plain- 
tiff and  his  brother,  or  the  heirs  of  Switzer, 
there  is  a  trust  which  gives  equity  juris- 
diction. The  coterminous  tenants,  holding 
distinct  tracts  of  land,  by  distinct  and  un- 
connected, titles,  have  nothing  to  do  with 
this  trust  or  equity.  If  the  brother  refuses 
to  permit  the  plaintiff  to  use  the  legal  title, 
tor  settling  the  boundaries  at  law ;  or  the 
Switzers  refuse  to  convey;  a  bill  against 
them  for  these  purposes,  would  receive 
proper  aid.  But,  it  is  no  where  suggested 
that  John  Coalter  had  refused  to  proceed 
at  law,  or  to  suffer  the  plaintiff  to  use  his 
name;  and  as  to  the  Switzers,  they  are  no 
parties,  and  it  is  expressly  stated,  that  they 
have  either  all  conveyed,  or  are  ready,  at 
any  time,  to  convey. 

It  is  said,  that  this  proceeding  will  save 
multiplicity  of  suits  at  law,  and  therefore 
equity  should  interfere.  The  first  answer 
to  this  is,  that  it  would  not  save  multi- 
plicity of  suits;  for,  John  Coalter  might 
have  sued,  in  one  ejectment,  all  persons  in 
possession  of  any  part  of  the  tract  he 
claimed;  Coleman  v.  Dick  &  al.  1  Wash. 
239;  but  secondly,  this  is  not  one  of  those 
cases,  where  equity  does  interfere  to  pre- 
vent multiplicity  of  actions.  That  in- 
terference is  given  only  in  cases,  where 
one  general  right  is  invaded,  as  a  right  to 
a  sole  fishery  of  a  river,  Ac.  Mitf.  147. 
But  here  the  rights  of  the  parties  were 
separate,  distinct  and  unconnected;  and 
the  bill  was  for  that  reason  also  demurra- 
ble. In  Mitf.  146,  it  is  said,  *'The  Court 
will  not  permit  a  plaintiff  to  demand  by 
one  bill,  several  matters  of  different  na- 
tures, against  several  defendants;  for,  this 
would  tend  to  load  each  defendant  with  4in 
unnecessary  burthen  of  costs,  by  swelling 
the  pleadings  with  the  state  of  the  several 
claims  of  the  other  defendants,  with  which 
he  had  no  connexion.  A  defendant  may, 
therefore,  in  such  case,  demur."  See  also, 
2  Mod.  234.  Harrison  &  Clure  v.  Hogg,  2 
Ves.    jun.  323. 

86  *I  think    the  decree    should    be  re- 
versed, and  the   biU    dismissed;  per- 
haps without  prejudice  to  the    legal    rights 
of   the   plaintiff,  or   rather  of   his  trustee. 

JUDGE  GRKEN. 

John  Coalter  having  purchased  a  tract  of 
land  from  the  heirs  of  Switzer,  two  of 
whom  had  conveyed  to  him,  and  the  other 
five  of  Whom  had  not  conveyed,  Thomas  8. 
Coalter  hied  his  bill  against  John  Coalter, 
Robert  Stuart,  Reuben  Withers,  and  the 
heirs  of  Adair,  alleging,  that  although  the 
purchase  was  made  by  John  Coalter,  it  was 
made  for  his  benefit  as  well  as  for  John's. 
He  does  not  state  what  proportion  belonged 
to  each ;  but  states,  that  he  has  been  put 
into  the  peaceable  possession  of  his  undi- 
vided part,  John  not  contesting  his   right: 
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that  he  is  desirous  of  having  a  partition 
with  his  brother;  bat  that  having  no  legal 
title,  he  cannot  proceed  at  law,  for  that 
purpose;  and  that  the  other  defendants 
being  coterminous  tenants  of  other  lands, 
dispute  the  boundaries,  which  prevents  a 
partition;  and  that  these  boundaries  cannot 
be  settled  at  law,  without  a  multiplicity  of 
suits.  He  therefore  prays,  that  the  defend- 
ants, the  coterminous  tenants,  may  state  in 
what  points  they  dispute  the  boundaries: 
that  the  Court  may  settle  and  adjust  the 
true  boundary;  and  that  he  may  be 
quieted  in  possession  accordingly,  and  the 
defendants  decreed  to  deliver  to  him  posses- 
sion of  any  land  within  the  true  boundary, 
which  they  may  have  taken  possession  of; 
and  that  partition  between  him  and  his 
brother  may  be  decreed.  It  is  not  alleged, 
that  John  refuses  to  make  partition ;  and 
the  heirs  of  Switzer,  who  have  not  con- 
veyed, are  not  made  parties.  It  appears 
also,  that  the  coterminous  tenants  held 
severally,  and  do  not  claim  under  the  same 
title. 

The  question  is,  whether  a  Court  of 
£quity  has  jurisdiction  to  give  the  relief 
prayed  for.  I  think  not.  It  has  always 
been  held  as  a  general  rule,  that  equity  can- 
not hold  pleas  of  land ;  20  H.  6,  32, 
87  b ;  and  in  the  case  of  the  Earl  ♦of 
Worcester  v.  Sir  Moyle  Fynch,  2 
And.  163,  pi.  89,  and  4  Inst.  85,  it  was  held 
by  all  the  Judges  of  Kngland.  that  if  the 
question  whether  there  was  such  a  Manor 
as  A.  in  deed  or  reputation,  at  such  a 
time;  or  whether  lands  in  B.  were  at  that 
time  parcel  of  the  Manor  or  not;  or  if  a  dis- 
seisin be  alleged  to  be  committed  of  Black- 
acre,  at  the  time  of  a  bargain  and  sale 
made  to  the  complainant  thereof;  or  if  A. 
conveys  land  to  B.  and  A.  has  only  a 
matter  of  equity  to  be  relieved  by,  or  only 
a  right  at  the  time;  or  when  any  title  of 
freehold,  or  other  matter  determinable  by 
the  common  law,  comes  incidentally  in 
question  in  Chancery,  that  in  all  these 
cases,  the  Court  of  Equity  has  no  jurisdic- 
tion; and  such  matters  should  be  tried  at 
common  law,  and  not  in  Chancery;  that  the 
party  may  be  relieved  by  writ  of  error,  at- 
taint, or  action  of  a  higher  nature;  and, 
that  if  the  plaintiff  prays  discovery  from 
the  defendant,  without  which  he  cannot 
sue  at  common  law,  and  the  defendant 
makes  title  to  the  land,  the  plaintiff  can- 
not proceed  for  the  land  in  Chancery; 
for  otherwise,  by  such  a  surmise,  in- 
heritances, freeholds,  and  matters  deter- 
minable at  common  law,  should  be 
determined  in  Chancery.  To  this  general 
rule,  there  is  an  exception,  where  the  plain- 
tiff has  an  equity  against  the  defendant 
himself;  as,  if  a  tenant  holds  adjoining 
lands  of  his  own,  and  fraudulently  or  care- 
lessly, contrary  to  his  duty  to  preserve  the 
rights  of  his  landlord,  confounds  or  de- 
stroys the  evidence  of  the  boundaries. 
There  the  landlord,  who  cannot  sue  at  law, 
during  the  Term,  or  who  could  not,  after 
the  Term,  establish  his  boundary  at  law, 
may  sue  the  tenant  in  equity;  not  for  the 
purpose  of  establishing  his  boundary,  but 
for  having  a  decree  that  the  tenant  shall 
transfer  to  him  so  much  of  his  land  as  will 
make  up  the    original    quantity,  belonging 


to  the  landlord.  In  such  case,  if  the  actual 
boundary  was  proved  by  the  tenant,  the 
suit  would  fail;  and  in  this  way  the  ques- 
tion ot  boundary  may  properly  be  dis- 
cussed, and  virtually  settled  in  Chan- 
cery. 

88  •It      appears     that     for     a     short 
time,      some      sort     of     jurisdiction 

was  assumed  by  the  Court  of  Chancery,  in 
respect  to  boundaries.  The  cases  are  col- 
lected in  4  Vln.  Abr.  422,  423.  But,  the 
jurisdiction  which  originallj  arose  from 
consent  by  analogy  to  common  law  writs, 
was  soon  repudiated.  This  subject  was 
examined  by  the  Master  of  the  Rolls  in 
Speer  v.  Crawter,  2  Meriv.  410,  in  which 
all  the  former  cases  were  cited.  In  this 
case,  the  Master  of  the  Rolls  concurring 
with  the  opinions  of  L*ord  Northington  and 
Lord  Thurlow,  affirms  that  there  is  no 
jurisdiction,  unless  some  equity  be  raised 
by  the  acts  of  the  parties;  and  observes, 
that  to  the  exercise  of  the  jurisdiction  upon 
such  equitable  groands,  no  objection  has 
ever  been  made.  **But,  on  what  principle 
can  a  Court  of  E^quity  interfere  between 
two  independent  proprietors,  and  force  one 
of  them  to  have  his  rights  tried  and  de- 
termined in  any  other  than  the  legal  mode, 
in  which  questions  of  property  are  to  be 
decided?" 

There  is  in  this  case  no  shadow  of  equity 
between  the  plaintiff  and  the  defendants, 
who  claim  title  to  the  adjoining  lands;  and 
any  equity  between  him  and  the  holders  of 
the  legal  title,  the  Switzers,  who  have  not 
conveyed,  and  John  Coalter,  cannot  affect 
them,  unless  there  was  a  fraudulent  combi- 
nation between  them  and  the  holders  of  the 
adjoining  land,  to  injure  the  plaintiff, 
which  is  not  suggested ;  and  even  in  that 
case,  they  could  not  be  called  upon  in 
equity  to  ascertain  the  boundaries.  The 
only  relief  the  plaintiff  could  have,  would 
be,  to  aid  the  plaintiff  so  far  as  to  compel 
the  owners  of  the  legal  title,  to  permit  him 
to  sue  at  law  in  their  names.  John  Coalter, 
in  whom  is  the  legal  title  to  an  undivided 
two-sevenths  of  the  land,  might  sue  at  law, 
and  establish  the  boundary  of  the  entire 
tract  of  land,  and  he  is  not  stated  to  t>e 
unwilling  to  sue.  Indeed,  he  might  have 
sued  all  who  claimed  any  part  of  the  land, 
in  one  ejectment,  if  they  were  in  posses- 
sion of  the  controverted  land ;  so  that  a  re- 
sort to  equity  does  not  prevent  multiplicity 
of  suits. 

89  *The  observation  that   the  plaintiff 
has  no  equity  against   the    adversary 

claimants  of  the  land,  is  an  answer  to  all 
the  cases  cited  by  the  appellee's  counsel,  in 
which  the  jurisdiction  is  founded  on  the 
equitable  nature  of  the  plaintiff's  title.  In 
the  case  of  an  assignee  of  a  bond,  there  is, 
in  equity,  a  privity  of  contract  between 
him  and  the  debtor.  In  the  case  of  prop- 
erty seized  under  execution,  which  is  con- 
veyed in  trust  for  another,  the  relief  given 
to  the  cestui  que  trust,  is  upon  the  equity 
of  preserving  the  specific  property  to  the 
true  owner,  when  it  is  of  such  a  nature  as 
not  to  be  compensated  in  damages;  an 
equity,  which  exists  in  favor  of  the  legal, 
as  well  as  equitable  owner.  The  property 
might  be  eloigned,  and  an  action  of  deti- 
nue  might  not   restore    the   specific   prop- 
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erty ;  but  land  cannot  be  eloigned.  In  the 
case  of  a  tract  of  land  conveyed  to  be  sold 
for  payment  of  debts,  and  the  property 
claimed  in  whole  or  in  part,  by  another, 
the  conrt  may,  in  proper  cases,  interfere, 
at  the  instance  of  the  debtor,  to  prevent  a 
ftale»  until  the  question  of  title  is  deter- 
mined ;  because  a  sale  might  do  him 
irreparable  injury.  But,  in  that  case,  the 
title  of  the  adverse  claimant  could  not  be 
settled  in  equity,  or  in  that  suit. 

Nor  can  the  equitable  jurisdiction,  to  de- 
cree partition,  justify  an  investigation  of 
the  legal  title  of  one,  who  claims  adversely 
against  all  who  claim  partition.  Where 
several  claim  to  be  entitled  to  partition,  the 
Conrt  may  enquire,  as  between  them, 
which  of  them  are  entitled  to  come  into  the 
partition ;  and  thus  incidentally  determine 
the  legal  title  as  between  them.  But,  even 
in  that  case,  if  the  legal  title  of  one  party 
is  disputed  by  the  others,  as  if  they  allege 
the  deed,  under  which  he  claims,  to  be 
forged,  the  bill  for  partition  will  not  be 
entertained,  and  the  parties  will  be  left  to 
litigate  the  title  at  law.  This  subject  was 
examined  in  the  late  case  of  Wiseley  v. 
Findlay,  3  Rand.  361.  In  this  case,  there 
dues  not  appear  to  have  been  an  adversary 
possession ;  and  the  partition  might  have 
t>een  made  without  involving  the  cotermi- 
nous tenants  in  the  auit. 
90  *This  seems  to  be  a  bill  quia  timet, 

not  justified  by  the  principles,  upon 
which  such  bills  are  allowed.  If  this  juris- 
diction of  the  Court  of  Chancery  could  be 
sustained,  all  cases  of  title  and  boundary  of 
lands,  might  be  transferred  to  it,  contrary 
to  the  Bill  of  Rights,  which  declares,  that 
*'in  controversies  in  respect  to  property, 
the  ancient  trial  by  jury  is  preferable  to 
any  other,  and  ought  be  held  sacred." 

There  is  another  objection  to  this  bill. 
It  is  multifarious.  It  calls  upon  Stuart, 
Adair  and  Reuben  Withers,  claiming  sev- 
erally different  parts  of  the  land  claimed 
by  the  olaintifT,  to  defend  one  suit.  They 
claim  nothing  in  common;  neither  is  at 
all  interested  in  the  defence  to  be  made  by 
the  other;  and  yet,  if  the  plaintiff  suc- 
ceeded against  one  only,  he  would  be  liable 
to  pay  the  costs  of  the  plaintiff,  expended 
in  the  prosecution  of  his  claims  against  the 
others.  It  is  not  alleged,  that  the  whole 
controversy  between  all  the  parties,  de- 
pends upon  the  establishment  of  one  line. 
That  is  not  the  fact;  and  if  it  were,  the 
possession  of  one  of  the  defendants  might 
give  him  a  right,  which  the  other  had  not. 

I  think  the  decree  should  be  reversed, 
and  the  bill  dismissed. 

JUDGE  COALTER. 

As  to  the  question  of  jurisdiction,  I  un- 
derstand it  to  be  admitted,  that  as  no  de- 
mnrrer  was  filed  to  the  bill  on  that  ground, 
we  are  not  confined  to  the  statements  in 
the  bill  alone,  in  considering  that  question  ; 
but  if  the  proofs  or  documents  in  the  cause, 
(all  pertinent  to  the  issue,  as  in  this  case,) 
shew  a  ground  of  jurisdiction,  which,  had 
it  been  relied  on  in  the  bill,  would  have 
supported  that  jurisdiction  on  demurrer, 
it  must  be  looked  to  and  considered,  in  the 
same  manner  as  if  stated  in  the  bill.  If 
this  be  correct,  it  will  be  found,  that  the 
following     circumstances,    having,    as    it 


seems    to    me,  a    strong    bearing    on 

91  this  point,  •are  to    be    found    in    the 
cause,    in    addition     to    the    grounds 

alleged  in  the  bill. 

It  appears  from  the  survey  returned  by 
order  of  Court,  in  the  cause,  that  almost 
the  whole  controversy,  as  it  respects 
boundary,  whicl  exists  between  the  appel- 
lee and  the  Adairs,  and  also  between  him 
and  Stuart,  depends  on  the  establishment 
of  the  Beverley  Manor  lines;  as  both  parties 
claim  to  hold  by  those  lines. 

The  Beverley  Manor,  is  a  large  tract, 
comprehending  a  considerable  portion 
of  Augusta  county.  It  was  sold  off 
in  parcels  to  settlers.  Amongst  others, 
one  Patton  obtained  a  deed  for  a  con- 
siderable tract,  binding  on  some  of 
the  southern  limits  of  the  Manor,  and 
part  of  which  is  now  claimed  by  the 
appellee.  Stuart,  an  ancestor  of  the  appel- 
lants of  that  name,  obtained  another  tract 
adjoining  Patton,  and  binding  also  on  the 
southern  boundary  of  the  Manor.  After 
this,  Stuart  obtained  a  grant  from  the 
Crown  for  lands  on  the  south  of  the  Manor, 
and  calling  to  be  bounded  by  the  Manor 
line,  and  joining,  not  only  his  own  lands 
within  the  Manor,  but  those  also  of  Patton. 
So  too,  some  one  else,  under  whom  the 
Adairs  claim,  obtained,  in  like  manner,  a 
grant  from  the  Crown  adjoining  Stuart's 
grant  aforesaid,  and  calling  for  the  Manor 
lines,  to  wit:  a  portion  of  that  line  called 
for  by  Stuart*s  grant,  and  two  other  of  the 
Manor  lines  lying  east  of  it.  One  of  the 
Manor  lines,  then,  is  common  to  both  of 
these  grants,  and  as  it  cannot  exist  in  two 
places,  if  it  is  rightly  determined  to  exist  in 
one  place  in  regard  to  Stuart,  it  must  exist 
in  the  same  place,  as  to  the  Adairs.  The 
establishment  of  this  line,  too,  must  fix  one 
of  the  corners  of  the  next  line  eastward, 
where  the  Adairs  alone  are  interested;  and 
so,  vice  versa,  the  establishment  of  that 
line  must  fix  one  of  the  corners  of  that 
which  bounds  Stuart's  land.  Thus,  if  E. 
F.  is  established  as  the  true  Manor  line  as 
to  the  Adairs,  this  fixes  F.  as  the  corner  of 
the  line,  by  which  Stuart  is  to  be  bounded, 
and  of  course,  his  pretensions  must  be  neg- 
atived; but  in  establishing  this  line, 

92  all  *the  evidence   and    circumstances 
in  relation  to    the  lines  A.  B.,  B.  C, 

C.  D.  and  D.  E.  are  to  be  weighed,  and  are 
equally  important  to  the  Adairs  and  Stuart. 
So  if  6.  F.  is  established  as  the  true  Manor 
line  in  regard  to  Stuart,  and  in  a  contest 
with  him,  it  fixes  F.  as  a  corner  of  the 
line  of  the  Adairs,  and  of  course,  disaffirm- 
ing their  pretensions.  But,  whether  this 
is  the  true  line  or  not,  depends  not  only  in 
the  evidence  as  it  regards  the  lines  A.  B. 
&c.  as  aforesaid,  but  on  the  evidence  con- 
cerning the  lines  G.  H.,  I.  K.,  J.  L.,  L. 
M.  and  indeed  all  the  other  lines  laid  down 
in  the  plat,  in  relation  to  this  part  of  the 
boundary.  It  is  an  unquestioned  fact, 
then,  as  to  this  matter,  that  althougli 
Stuart  and  the  Adairs  claim  distinct  tracts 
by  distinct  titles,  the  question  of  boundary, 
so  far  as  the  Manor  lines  are  concerned, 
depends  precisely  on  the  same  evidence  in 
relation  to  every  portion  of  the  plat  and  con- 
troversy as  to  each.  The  case  cannot  be 
correctly  decided  differently  as  to  these  par- 
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ties;  for,  if  decided  dififerently,  one  or  the 
other  of  those  decisions  must  as  surely  be 
wrong,  as  that  the  same  thing  can  exist  in 
two  places  at  the  same  time. 

It  seems,  then,  that  if  each  controversy  is 
to  be  correctly  decided ;  in  other  words,  if 
there  ought  not  to  be  opposing  decisions, 
the  matter  ought  to  be  settled  in  one  suit, 
if  that  be  practicable.  Suppose  two  suits 
are  brought  for  the  purpose,  and  in  that 
against  Stuart,  F.  G.  is  decided  to  be  the 
Manor  line;  such  decision  might  have,  and 
probably  would  have,  considerable  in- 
fluence in  the  controversy  with  the  Adairs. 
They  ought  to  guard  against  this,  by  giv- 
ing Stuart  all  their  aid:  for  in  deciding 
the  matter  as  to  Stuart,  the  whole  survey 
and  evidence,  as  well  as  it  regards  the 
Adairs  as  Stuart,  are  important  in  that 
controversy,  and  must  be  considered.  But 
the  Adairs,  not  being  parties,  are  not 
bound  by  that  decision,  and  they  have  the 
question  tried  over  again  on  the  same  sur- 
veys and  evidence ;  and  Z.  Y.  are  fixed  as 
the  boundaries  or  Manor  lines.  Which  ver- 
dict is  to  prevail?  And  if  both  are 
93  to  *^8tand,  the  boundaries  of  the  ap- 
pellee are  entirely  destroyed ;  for  no 
one  can  say  which  is  the  Manor  line.  Thus 
two  suits,  depending  on  precisely  the  same 
surveys  and  facts,  and  in  which  there  may 
be  different  decisions,  are  to  go  on  at  pre- 
cisely double  costs  and  trouble  to  all  parties. 

Had  this  ground  of  jurisdiction  been 
stated  in  the  bill,  would  it  have  been  proper 
to  have  sustained  a  demurrer,  and  to  have 
turned  the  parties  round  to  several  suits  at 
law?  It  may  be  said  that  one  ejectment 
could  have  been  brought  against  all  the 
defendants,  so  as  to  have  tried  the  matter 
in  one  suit.  If  this  could  be,  bad  not  that 
action  been  barred  by  length  of  time,  yet 
from  the  evidence,  it  seems  probable  this 
would  have  been  the  result;  at  least  as  to 
some  of  the  lands,  and  some  of  the  parties; 
and  if  the  party  had  been  driven  to  his 
writs  of  right,  it  might  have  been  very  un- 
safe to  have  counted  for  his  whole  tract  of 
land  against  all  the  defendants.  His  safest 
course,  in  either  action,  mo<it  probably 
would  have  been  by  separate  suits. 

Although  consent  of  parties  will  not  give 
jurisdiction,  yet,  if  to  a  bill  framed  on  the 
real  facts  as  they  now  appear,  the  defend- 
ants had  admitted  those  facts,  and  sub- 
mitted their  case  to  the  jurisdiction  of  the 
court,  as  the  safest  and  best  course  for 
all  the  parties,  would  it  have  been  expe- 
dient, after  the  whole  matter  was  thus  fully 
and  fairly  before  the  Court,  to  have  dis- 
missed the  bill  for  want  of  jurisdiction?  I 
am  not  prepared  to  say  that  it  would.  I 
have  not  had  access  to  many  of  the  author- 
ities cited  on  this  point;  but  I  think  the 
principles  laid  down  in  the  case  of  the 
Mayor  of  York  v.  Pilkington  &  al.  1  Atk. 
282,  go  to  support  the  jurisdiction  in  this 
case. 

There  was  another  dit&culty  in  this  case. 
Thomas  Coalter  has  only  the  legal  title  to 
a  small  undivided  portion  of  this  land;  the 
title  to  the  residue  still  remaining  in  the 
other  heirs  of  Switzer;  so  that  he  might 
have  found  some  difficulty  in  suing  at  law. 
This  title,  it  is  true,  they  may  be  willing 
to  make,  as    the    bill    states;  but    when    it 


will  be  in  the  power  of  tbe  party  to 
94  get  it  in,  does  not  appear.  *They  are 
numerous,  and  may  be  dispersed ;  and 
in  the  mean  time,  if  the  boundary  can  be 
settled,  there  will  be  no  actual  controversy 
remaining,    and   partition    may    be   made. 

On  the  whole,  and  believing  that  few  cases 
can  occur,  so  peculiarly  situated  as  this,  I 
incline  to  support  the  jurisdiction  of  the 
Court,  instead  of  turning  the  parties 
around  to  the  variety  and  number  of  suits 
at  law,  which  their  case  may  require ;  in 
which  there  may  be  contradictory  decisions 
on  the  very  same  evidence,  both  of  which 
cannot  be  right. 

This  inclination,  however,  is  not  with- 
out many  doubts,  which  are  greatly  in- 
creased by  the  opposing  opinions  of  my 
brethren. 

JUDGE  CABKLih  was  of  opinion  that  the 
decree  should  be  reversed ;  which  was  en- 
tered as  the  decree  of  the  Court. 


?S        *3mlth  and  Others  v.  Smith,  &€.♦ 

February,  1826. 

Chancery  Practice— Specific  Execution  of  Award-Bill 
—Sufficiency  of.— A  bill  in  Cbancery,  which  makes 
out  a  case  for  a  specific  execution  of  an  award, 
but  does  not  pray  for  greneral  or  special  relief,  is 
sufficient,  if  no  objection  be  taken  by  the  defend- 
ant, and  he  answers  on  the  merits  of  the  complaint, 
and  submits  himself  to  the  decree  of  the  Court. 
Quaere,  would  this  objection  be  sustained  on  a 
demurrer  to  the  bill? 

Equity  Jurisdiction— Specific  Execution  of  an  Award.— 
Equity  has  jurisdiction  to  decree  specific  execu- 
tion of  an  award,  where  the  remedy  at  law  is 
inadequate. 

Arbitration  and  Award- Award— On  Whom  Binding.— 
Wbere  some  only  of  several  distributees  submit 
their  interest  to  arbitration,  the  award  will  be 
bindinsr  on  tbe  parties  to  the  submission,  as  far 
as  their  interests  are  concerned. 

Same— Same— Mistake  of  Law.t— When  parties  sub- 
mit a  question  of  law  alone  to  arbitration,  the 
award  is  binding,  though  contrary  to  law. 

Same— Same— How  Construed.- Awards  are  to  be  con- 
strued liberally;  and,  therefore,  the  terms  "heirs 
at  law,"  in  an  award  respecting  personal  estate, 
may  be  construed  to  mean  "all  a  testator's  chil- 
dren liviniT.  and  tbe  cbild  or  children  of  any  of 
them  who  died  in  his  life  time." 

Partition— Tenants  in  Common.— Tenants  in  common 
of  personal  estate  cannot  have  partition  at  com- 
mon law:  and,  therefore,  a  Court  of  Equity  is  the 
proper  tribunal  to  decree  a  partition  of  it. 

BlUs-When  Plaintiff  Allowed  to  Ameod.t-In  what 
cases  a  plaintiff  should  be  allowed  to  amend  his 
bill. 

This  suit  was  originally  brought  in  the 
County  Court  of  Albemarle,  and  afterwards 
removed  by  Certiorari,  to  the  Staunton 
Chancery  Court. 

John  Smith,  William  Grayson,  William 
Wood,  and    Claudius    Buster,    for    himself 


•For  the  sequel  of  the  principal  case,  see  Merritt 
V.  Smith.  6  Leierh  486. 

tArbitration  and  Award— Award— Mistake  of  Law.— 
Where  a  matter  is  left  to  arbitration,  upon  a  mere 
naked  question  of  law.  the  award  thereupon  cannot 
be  disturbed  for  a  mistake  of  the  law.  Mayor  of 
Richmond  v.  Judah,  5  Leifirh  320,  citinir  the  principal 
case  as  authority.  An  award  cannot  be  invalid 
upon  the  ground  that  the  arbitrator  erred  in  his 
judgment  either  upon  the  law  or  the  fact.  .Pollock 
V  Sutherlin.  25  OratL  92.  citing  principal  case  as 
its  authority. 

The  court  will  not  interfere  with  an  award  merely 
because  it  would  bave  given  a  different  decision  in 
the  particular  case.  City  of  Portsmouth  v.  Norfolk 
County.  81  Gratt  784:  Mathews  v.  Miller,  25  W.  Va. 
828,  both  citing  principal  case  as  authorltj*. 

See  further,  monoirrapblc  note  on  "Arbitration  and 
Award"  appended  to  Bassett  v.  Cunningham,  0 
Gratt  684. 

tBllls  -When  They  Hay  Be  Amended.— As  a  general 
rule,  the  court  will,  at  any  time  before  the  hearlnir. 
ffrant  leave  to  amend  where  the  bill  is  defective  as 
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and  his  son,  John  Buater,  filed  their  bill 
setting  forth  the  following  case:  that  a 
controversy  having  arisen  between  the 
complainants  and  Thomas  Smith  and  Su- 
sanna Smith,  respecting  the  right  of  prop- 
erty in  three  negroes,  to  wit:  Robin,  in  the 
possession  of  the  said  Thomas  Smith,  and 
Milly  and  Maria  in  the  possession  of  the 
said  Susanna  Smith,  the  parties  mutually 
submitted  the  said  controversy  to  the  final 
determination  of  five  persons,  by  a  writing 
tinder  their  hands  and  seals,  in  the  penalty 
of  $1000:  that  the  said  arbitrators  decided, 
that  the  three  slaves  above-mentioned 
should  be  equally  divided  among  the  heirs 
of  Thomas  Smith,  deceased,  by  virtue  of 
which  the  complainants  became  entitled  to 
their  proportion  of  the  said  slaves; 
96  that  the  complainants  fully  *per- 
formed  the  award  on  their  parts,  but 
the  said  Thomas  and  Susanna  Smith  still 
retain  the  said  slaves,  pretending  that  the 
award  was  illegal. 

The  bill  proceeds  to  state,  that  inasmuch 
as  the  complainants  cannot  have  an  ade- 
quate remedy  in  a  Court  of  Law,  there 
being  no  form  of  action  in  which  a  specific 
performance  can  be  decreed,  &c.  they  call 
upon  the  defendants  to  answer  whether  the 
submission  was  not  entered  into  as  stated 
in  the  bill;  whether  the  award  was  not 
made  as  alleged,  &c.  But  there  is  no  prayer 
for  relief,  either  general  or  special. 

The  answer  of  Susanna  Smith  states, 
that  her  father,  Thomas  Smith,  by  his  last 
will,  bequeathed  to  her  a  negro  woman 
named  Winifred,  whom  he  was  to  receive 
at  the  death  of  the  mother  of  the  defend- 
ant ;  that  the  defendant  was  then  a 
married  woman,  being  married  to  a  cer- 
tain Thomas  Smith,  now  deceased;  that 
not  long  after  the  death  of  her  said 
father,  her  mother  gave  up  the  said 
negro  woman,  together  with  her  child, 
which  the  defendant  always  understood  she 
was  delivered  of,  after  the  making  of  the 
said  will,  and  before  the  death  of  her 
father;  which  said  woman,  and  her  child 
named  Milly,  now  in  dispute,  have  been 
held  by  the  defendant  upwards  of  sixteea 
years;  that  the  child  of  the  said  Milly, 
named  Maria,  also  in  dispute,  is  now  about 
four  years  old ;  that  the  defendant's  brother, 
Thomas  Smith,  who  was  residuary  legatee 
of  his  father,  assigned  over  to  the  defend- 
ant all  interest  that  he  might  have  in  the 
said  Milly  and  Maria.  The  defendant  de- 
nies that  she  ever  insisted  that  the  matter 
should  be  left  to  arbitration ;  and  she  was 
only  induced  to  come  into  that  measure  by 
the  threats  of  the  complainants,  that  she 
would  t>e  ruined  at  law;  that  when  her 
counsel  attempted  to  state  the  law  to  the 
arbitrators,  he  was  interrupted  by  one  of 
the  arbitrators,  who  told  him  he  made  false 
statements,  and  he  immediately  sat  down ; 
that  such  an  award  ought  not  to  have  been 
made,  because  the  whole  of  the  legatees   of 


to  parties,  or  in  the  mistake  or  omission  of  any  fact 
or  circamstance  connected  with  the  HUbstance  of 
the  bill,  or  not  repufirnant  thereto.  This  amend- 
ment may  be  made  by  common  order,  before  an- 
swer or  demurrer,  and  afterwards  by  leave  of  the 
conrL  Holland  v.  Trotter.  22  Gratt.  139,  cltingr  prin- 
cipal case. 

Sec  farther,  monoeraphic no^^  on  "Amended  Bills" 
appended  to  Bel  ton  y.  Apperson.  26  Gratt  207. 


the    said     Thomas    Smith    were   not 

97  present,  and  did  not  know  •any  thing 
of  the    business,    and    that    Claudius 

Buster  had  no  legal  power  to  enter  into  any 
contract  in  behalf  of  hi^  son  John,  &c. 

Thomas  Smith  answered,  that  immedi- 
ately after  the  death  of  his  mother,  the 
said  John  Smith  made  a  demand  of  the 
slave  Robin,  as  heir  at  law,  in  order  to  sell 
him  and  divide  the  money  among  the  dif- 
ferent legatees,  which  demand,  the  defend- 
ant refused,  believing  the  slave  to  be  his 
own  property,  as  there  was  a  clause  in  his 
father's  will,  that  his  estate  should  not  be 
appraised,  and  he  being  the  residuary  leg- 
atee: that  he  submitted  to  the  arbitration, 
in  consequence  of  the  threats  of  the  com- 
plainant John.  He  charges  that  the  award 
is  not  binding,  because  the  submission 
was  improperly  made,  the  whole  of  the 
legatees  not  being  present  and  consenting 
thereto;  and  it  also  embraces  parties,  who 
are  entirely  out  of  the  submission. 

The  bond  of  submission  is  signed  by 
Thomas  Smith,  Susanna  Smith,  John 
Smith,  William  Grayson,  William  Wood, 
and  Claudius  Buster,  for  himself   and  son. 

The  will  of  John  Smith  was  proved  in 
the  year  17^. 

The  arbitratorn  awarded,  that  the  three 
negroes  in  dispute  should  be  equally  di- 
vided among  the  '^ heirs  of  Thomas  Smith 
deceased.** 

The  Chancellor  decreed  that  the  bill  of 
the  plaintiffs  be  dismissed,  without  preju- 
dice to  any  remedy  they  may  have  at  law ; 
and  the    plaintiffs  appealed  to  this  Court. 

Wickham,  for  the  appellants,  contended 
that  the  award  was  right  in  principle. 
The  bequest  of  the  woman  Winifred  to 
Susanna  Smith,  could  not  convey  her  in- 
crease born  after  the  date  of  the  will,  and 
before  the  death  of  the  testator.  No  case 
justifies  such  a  construction.  The  law,  at 
the  time  of  the  death  of  the  testator,  gave 
the  slaves  of  an  intestate  to  his  eldest  son, 
and  he  was  accountable  to  the  other  dis- 
tributees for  their  proportionable  value. 
The  testator  died  intestate  as  to  the  slaves 
in  question. 

98  *It  is  said,  however,  that  Chancery 
has  no  jurisdiction  in  this  case.     But 

it  is  an  established  principle,  that  Chan- 
cery has  jurisdiction,  wherever  a  specific 
execution  is  demanded.  Smallwood  v. 
Mercer  &  Hansborongh,  1  Wash.  290.  As 
to  the  award  being  void,  because  it  extends 
to  persons  not  parties  to  it,  the  case  of 
Richards  v.  Brockenbrough,  1  Rand.  449, 
proves  that  such  an  objection  will  not 
vitiate  an  award,  but  that  it  will  stand  good 
as  to  the  real  parties,  and  all  the  rest  be 
rejected  as  surplusage. 

Johnson,  for  the  appellees. 

The  bill  is  imperfect,  as  it  does  not  pray 
for  any  relief.  But  there  are  serious  ob- 
jections to  the  award  itself. 

1.  There  are  not  proper  parties.  All  the 
distributees  interested  ought  to  be  before 
the  Court,  that  the  whole  case  might  be  de- 
cided. 

2.  The  award  is  void,  because  it  does  not 
follow  the  submission.  That  only  required 
the  arbitrators  to  decide  the  question  be- 
tween the  parties  to  the  submission ;  but 
they  have  gone    on    to   settle  the  rights  of 
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the  **heir8  of  Thomas  Smith,"  many  of 
whom  are  no  parties  to  the  bond. 

3.  It  is  void  for  uncertainty.  The  award 
decides  that  the  estate  shall  be  divided 
among  the  heirs  of  the  testator,  when  there 
was  but  one  heir,  under  the  law  as  it  then 
was.  The  law  of  that  day  did  not  apply 
to  such  a  case  as  this.  It  only  applied  to 
a  case  of  intestacy ;  here,  there  was  a  partial 
testacy.  Grand  children  are  not  included 
in  the  provisions  of  that  law.  The  award 
does  not  say  whether  there  shall  be  a  dis- 
tribution per  capita  or  per  stirpes. 

As  to  jurisdiction,  a  Court  of  Equity 
oui^ht  not  to  have  it,  because  there  was  a 
most  appropriate  remedy  at  law.  A  jury 
would  g^ive  damages  in  a  suit  on  the  arbi- 
tration bond,  to  the  amount  of  the  aliquot 
part  withheld  from  the  party  aggrieved. 

It  was  competent  for  some  of  the  parties 
to  refer  their  own  interests  to  arbitra- 
tion ;  but  if  they  meant  to   refer   the 

99  '^whole  subject,  all  parties  must  unite 
in  the    submission.      Britton  v.  Wil- 
liams, 6  Munf.  453. 

Wick  ham,  in  reply,  referred  to  Wood  v. 
Griffith,  1  Swanst.  Rep.  54,  to  prove  that 
equity  may  decree  the  specific  execution  of 
an  award;  and  he  contended  that  where 
parties  refer  a  doubtful  point  of  law  to  ar- 
bitration, a  Court  will  never  set  aside  the 
award,  though  it  may  be  contrary  to  law. 
On  the  degree  of  uncertainty  which  will 
be  tolerated  in  an  award,  he  referred  to 
Macon  v.  Crump,  1  Call,  500.  By  ** heirs," 
the  arbitrators  meant,  persons  entitled  to 
distribution.  Words  must  be  construed 
secundum  subjectam  materiam.  The  bill 
may  be  amended,  even  after  a  hearing,  by 
making  new  parties. 

February  11.  The  PRESIDENT  delivered 
opinion  of  the  Court.* 

The  first  objection  in  order,  to  a  decree  in 
behalf  of  the  appellants,  is,  to  the  jurisdic- 
tion of  the  Court.  The  bill  makes  out  a 
case  for  a  specific  execution  of  an  award,  but 
prays  for  neither  special  nor  general  relief ; 
as  to  which,  no  objection  is  taken  by  the 
appellees.  They  answer  generally  the  al- 
legations of  the  bill,  and  submit  them- 
selves to  the  decree  of  the  Court,  on  the 
merits  of  the  complaint.  Whether,  upon  a 
demurrer  to  the  bill,  it  would  have  been 
sustained,  it  is  not  necessary  to  decide.  A 
submission  to  an  award,  is  an  agreement 
between  the  parties  to  it,  to  abide  by  and 
perform  it  in  every  particular;  and  the 
mutual  submission  of  the  matter  in  contro- 
versy, is  a  valid  consideration  for  such 
agreement.  If  either  party  refuses  to  com- 
ply with  the  terms  of  it,  and  there  is  ade- 
quate remedy  at  law,  a  Court  of  Equity 
will  not  interfere;  but  as  in  the  case  of 
other  agreements,  if  that  remedy  be  inade- 
quate, neither  upon  reason  nor  authority, 
does    there    seem  to  be  any  objection 

100  *to  a  specific  execution  in  a  Court  of 
E^quity.     Though  there  was  no  award 

in  the  case  of  Smallwood  v.  Hansborough, 
1  Wash.  290,  the  Court  went  on  this  prin- 
ciple; and  though  in  some  of  the  Engliah 
Cases,  it  was  intimated,  that  where  there 
was  no  acquiescence  in  the  award  by  the 
parties  to  the   submission,  nor   agreement 


*  Judos  Coalteb  absent. 


by  them  afterwards  to  have  it  executed,  a 
bill  for  specific  execution  would  not  lie, 
(see  the  cases  of  Thompson  v.  Noel  &  al.  1 
Atk.  60.  and  Hall  v.  Hardy,  3.  P.  Wms.  187;) 
yet,  in  the  case  of  Wood  v.  Griffith,  Swan- 
ston's  Rep.  54,  that  distinction  is  over- 
ruled. 

The  next  objection  is,  to  the  validity  of 
the  award ;  first,  because  it .  comprehends 
the  interests  of  persons  not  parties  to  the 
submission ;  and,  secondly,  because  the  ar- 
bitrators have  mistaken  the  law  of  the  case 
submitted  to  them.  I  pass  over  the  objec- 
tion to  the  conduct  of  the  arbitrators,  as 
regards  the  counsel  of  one  of  the  defendants ; 
because,  upon  the  evidence,  there  is  noth- 
ing in  it  affecting  the  merits  of  the  award. 
Nor  does  it  appear  that  the  defendant,  Su- 
sanna Smith,  was  misled  or  deceived,  when 
she  signed  the  submission.  She  may  have 
signed  it  with  reluctance,  but  with  a  full 
knowledge  of  its  object. 

As  to  the  validity  of  the  award,  the  par- 
ties to  the  submission  claimed  their  equal 
ahare  in  the  property  in  controversy,  with 
other  distributees  of  Thomas  Smith,  the 
testator.  They  were  competent  to  submit 
their  claim  to  arbitration.  Those  who 
signed  the  submission,  were  alone  to  be 
bound  by  it;  and  in  deciding  on  their  in- 
terests, the  rights  of  others  were  not  to  be 
affected.  If  the  decision  of  the  arbitrators 
^as  against  them,  they  were  bound  by  it; 
if  against  the  defendants,  who  claimed  the 
property,  they  were  also  bound. 

That  an  award  as  to  the  title  to  personal 
estate,  settles  the  rights  of  the  parties  con- 
troverting it,  the  cases  abundantly  shew. 
2  Levinz,  104.  2Esp.  Rep.  25,  and  the  cases 
cited     in      2     Vin.     Abr.     *'L."     pi.    40, 

note  4. 
101  ^As  to  the  objection  that    the  arbi- 

trators mistook  the  law  of  the  case 
submitted,  the  question  submitted  was 
purely  a  question  of  law.  Susanna  Smith, 
one  of  the  defendants,  claimed  the  property 
under  the  will  of  her  father  Thomas  Smith, 
and  under  a  deed  from  Thomas  Smith  the 
residuary  legatee.  The  plaintiffs  claimed 
it  as  undisposed  of  by  the  will,  and  as  dis- 
tributees under  the  law.  The  nature  of 
the  controversy  is  stated  by  both  of  the  de- 
fendants ill  their  answers.  John  Smith 
had  claimed  it  as  heir  at  law  of  his  father 
Thomas  Smith,  admitting  that  if  he  was 
entitled  to  it,  he  was  accountable  to  the 
other  children  for  their  portions  of  its 
value.  Thomas  Smith,  one  of  the  children, 
claimed  it  as  residuary  legatee;  and 
whether  the  property  passed  by  the  will  or 
not,  was  the  question  submitted  to  the  ar- 
bitrators. When  parties  submit  to  arbitra- 
tion their  rights  involved  in  law  and  fact, 
they  are  understood  to  submit  the  facts  to 
the  arbitrators,  to  be  decided  on  according 
to  law;  and  if  it  appears  upon  the  face  of 
the  award,  that  they  grossly  mistook  the 
law,  the  award  will  be  set  aside.  But, 
where  it  appears,  as  in  the  case  before  us, 
that  the  parties  intended  to  submit  the  ques- 
tion of  law  alone,  the  decision  of  the  arbi- 
trators is  binding,  though  contrary  to  law. 
If  not,  it  would  not  be  competent  to  par- 
ties to  make  a  valid  submission  of  a 
point  of  law;  for,  however  the  arbitrators 
might     decide,      no    litigation    would    be 
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ayoided.  The  proper  Court  would  still 
have  to  consider  and  decide  the  point  of 
law,  as  if  no  award  had  been  made.  See 
13  East.  357,  Chace  &  al.  v.  Westmore. 
Young  V.  Walton,  9  Ves.  364,  and  Med- 
calfe  V.  Ives,  1  Atk.  64.  The  arbitrators 
having,  in  elfect,  decided  that  the  property 
did  not  pass  by  the  will,  it  followed  of 
course,  in  point  of  law,  that  it  belonged  (as 
the  law  was,  at  the  death  of  the  testator,) 
to  the  eldest  son,  as  heir  at  law,  charged 
with  the  payment  of  due  proportions -of 
its  value,  to  the  other  children.  This 
liability  of  the  heir  at  law,  was,  in  equity, 
equivalent  to  an  equal  interest  in  the 
property;  and  it  must  be  understood,  that 
the  arbitrators    meant    by  '* heirs    at 

102  law*'  of  *Thoma8  Smith,  all  his  chil- 
dren living,  and  the  child  or  children 

of  any  of  them  who  died  in  the  life-time  of 
Thomas  Smith,  and  the  representatives 
of  those  who  have  died  since  his  death ; 
such  children  representing  their  parents 
per  stirpes.  Awards  are  to  be  construed 
liberally,  to  give  them  efPect;  and  this 
seems  to  be  a  fair  construction  of  the 
award  in  this  case.  It  accords  with  the 
purpose  of  the  parties  submitting?  to  it;  nor 
is  it  necessary  that  the  arbitrators  point 
oat  the  particular  mode  in  which  it  is  to  be 
carried  into  effect.  Lingood  v.  Eade,  2  Atk. 
501,  505.  That  in  this  aspect  of  the  case, 
it  is  one  proper  for  specific  execution  in  a 
Court  of  Equity,  seems  very  clear.  The 
parties  to  the  submission,  together  with 
the  other  representatives  of  Thomas  Smith, 
claimed  an  interest  in  common,  in  the 
property  in  question.  Supposing  it  to  be 
a  legal,  and  not  an  equitable  interest,  no 
partition  between  tenants  in  common  of 
personal  estate,  could  be  made  at  law.  A 
partition  in  kind  could  not  be  made  there ; 
each  party  having  an  equal  right  to  the 
possession  of  the  whole.  Whether  the  title 
to  the  property  was  legal  or  equitable, 
therefore,  in  this  case,  a  Court  of  Equity 
was  the  proper  tribunal  for  a  partition 
of  it. 

We  are  of  opinion,  therefore,  that  the 
Court  of  Chancery  erred  in  dismissing  the 
bill,  and  not  affording  to  the  plaintiffs  an 
opportunity  to  amend  it,  to  ascertain  the 
extent  of  their  rights,  by  shewing  ho^.v 
many  of  the  representatives  of  Thomas 
Smith,  would  have  been  entitled,  under  the 
award,  had  they  signed  the  submission, 
and  thereby  establish  the  extent  of  their 
own  interest  in  the  subject,  under  the 
award. 

The  decree  is  therefore  reversed,  and  the 
following  decree  is  to  be  entered : 

The  Court  is   of  opinion,  that  the  award 

in  the  proceedings  mentioned,  is  valid  and 

suSciently   certain,    and    that   a   Court  of 

Equity    hath   jurisdiction    to   carry  it  into 

effect,  by  decreeing  a  portion  of  the 

103  slaves  in  question,  in  kind,  *accord- 
ing  to  the  rights  of  the  parties  as- 
certained by  the  award,  and  the  other 
matters  in  the  record,  if  that  can  be  done; 
and  if  not,  by  directing  a  sale  thereof,  and 
the  proceeds  to  be  divided  according  to  the 
rights  of  the  parties :  that  the  effect  of  the 
said  award,  was  to  determine  that  all 
the  children  of  Thomas  Smith,  alive  at  his 
death,  and  those  now  representing  such  of 


them  as  are  dead,  together  with  the  child 
or  children  of  such  of  his  children  as  died 
in  his  life-time,  were  entitled  to  an  equal 
proportion  of  the  slaves  mentioned  in  the 
award,  such  children  taking  the  part  which 
their  deceased  parent  would  have  taken,  if 
alive:  that  as  regards  those  who  did  not 
sign  the  submission,  neither  they  nor 
their  representatives  can  claim  any  thing 
under  it;  and  the  portions  which  they 
would  have  been  entitled  to,  had  they  been 
parties  to  the  submission,  remain  to 
Thomas  Smith  and  Susanna  Smith,  claim- 
ing under  him,  as  if  the  award  had  not 
been  made,  since,  by  the  will  of  Thomas 
Smith  deceased,  the  said  Thomas  Smith 
was,  before  the  award,  entitled  to  the 
slaves  in  question  as  residuary  legatee, 
and  that  the  said  decree,  in  dismissing  the 
bill,  is  erroneous,  &c. 
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February.  1826. 

Principal  mod  Surety— DIscharsre  of  Surety— Indulgence 
to  Principal*— A  surety  will  not  be  dlscbarcred 
by  an  Indulfrence  (rrauted  by  the  creditor  to  the 
principal  debtor,  unless  such  Indulcrence  ties  up 
the  hands  of  the  creditor  from  pursuing  the 
debtor  at  law.  Nor  will  the  surety  be  discharged 
even  then,  where  the  Indulgence  was  granted 
with  his  knowledere  and  assent. 

Same— Same-Bill -Wliat  It  Must  State. t— A  surety 
will  not  be  discharged  from  his  responsibility, 
unless  he  demands  such  discbarge  in  his  bill,  and 
states  such'  a  case  as  would  entitle  him  to  it. 

This  was  an  appeal  from  the  Chancery 
Court  of  Fredericksburg. 

The  bill  was  iiled  by  William  S.  Jett 
against  the  administrators  of  Moses 
Hunter,  deceased,  Henry  St.  George  Tucker, 
Henry  Lee,  and  Peter  R.  Beverley.  The 
following  opinion  gives  a  complete  view  of 
the  history  of  the  case,  and  of  the  different 
topics  of  argument. 

Leigh  and  Johnson,    for    the  appellants. 

Stanard,  for  the  appellee. 

February  22.     JUDGE  CABELL. 

This  is  a  bill  filed  by  Jett,  to  enjoin  pro- 
ceedings on  a  delivery  bond,  executed  by 
him,  as  surety  for  General  Henry  Lee 
to  Hunter's  administrators.  There  are 
various  matters  in  the  bill,  to  which  it  will 
not  be  necessary  to  advert ;  as  it  is  admitted 
that  the  only  proper  subjects  of  contro- 
versy now  remaining  to  the  parties,  arc 
those  which  grow  out  of  the  arrangement 
made  between  Lee  and  Hunter's  adminis- 
trators, subsequently  to  the  delivery  bond. 

The  bill  states,  that  immediately  after 
the  service  of  the  execution,    and    the  pro- 


*Prlnclpal  and  5arety— Discharge  of  Surety— Indul- 
gence to  Principal.— On  this  subject  many  notes  have 
been  written  In  this  series  of  Virginia  reports.  See 
citing  the  principal  case,  foot-note  to  Croughton  v. 
Duval,  8  Call  69:  foot-note  to  M'Kenny  v.  Waller.  1 
Leigh  484:  Chichester  v.  Mason.  7  Leigh  2f>3.  263; 
foot-note  to  Humphrey  v.  Hltt.  6Qratt.  5I0:  font-note 
to  Walker  v.  Com.,  18  Gratt  18:  foot-note  to  Shannon 
V.  McMuUln.  25  Gratt  211:  Ambler  v.  Leach.  15  W. 
Va.  697:  Knight  v.  Charter.  22  W.  Va.  427.  429. 

tSame— Same- Bill -What  It  Must  State— A  surety 
who  seeks  to  discharge  himself  from  liability  on 
the  ground  of  time  given  to  the  principal  must  state 
every  fact  essential  to  make  it  a  discharpe.  He 
must  state  that  the  arransrement  was  mad*',  with- 
out the  knowledge,  or  against  his  consent.  Knight 
v.  Charter.  22  W.  Va.  429,  citing  the  principal  case 
as  its  authority. 

To  the  point  that,  in  a  court  of  equity  as  well  as 
in  a  court  of  law,  the  allegations  and  proofs  must 
agree,  the  principal  case  Is  cited  in  Wren  v.  Mon- 
cure,  95  Va.  875.  28  S.  E.  Rep.  588. 
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ceedings  thereon,  I^ee  waited  upon  Henry 
St.  George  Tucker,  the  agent  of  Hunter's 
administrators,  and  obtained  a  letter 
from  him  to  their  attorney,  stating 
that  as  the  agent  of  Hunter's  admin- 
istrators, he  had  made  an  arrange- 
ment which  would  suspend  for  the 
present,  all  proceedings  on  the  judg- 

105  ment  and  delivery  *bond ;  and  direct- 
ing   him   to  proceed  no  farther,  until 

farther  advised ;  which  would  probably  not 
be  the  case.  A  copy  of  the  letter  is  ex- 
hibited, bearing  date  the  29th  of  March, 
1806.  The  bill  then  goes  on  to  state  the 
arrangement  alluded  to  in  the  letter,  viz: 
*'that  a  certain  P.  R.  Beverley  undertook 
to  settle  the  debt  of  Lee,  provided  Hunter's 
administrators  would  receive  bond^  to  the 
amount:"  that  the  complainant  had  seen  a 
copy  of  an  account  betWeen  Beverley  and 
Ivee,  in  which  the  former  charged  the  latter 
with  25001  paid  to  Hunter's  administra- 
tors, on  account  of  this  debt,  and  credited 
him  with  16001.  received  on  the  same  ac- 
count; and  that  he  has  been  informed  that 
Hunter's  administrators  acknowledged  to 
have  received  16001,  from  Beverley.  He 
complains  that  Hunter's  administrators 
have  procured  an  award  of  execution  on 
the  delivery  bond,  overlooking  the  arrange- 
ment between  Tucker,  Lee  and  Beverley. 
He  calls  on  them  to  state,  what  were  the 
arrangements  alluded  to  in  the  letter  afore- 
said ;  whether  it  was  not  agreed  that  P.  R. 
Beverley  should  pay  the  debt  aforesaid,  or 
how  much  thereof,  and  how  much  he  did 
pay;  whether  any  and  what  securities, 
either  in  lands  or  bonds  or  otherwise,  had 
been  received  from  Lee,  or  from  others  for 
him;  and  that  such  securities  shall  be  de- 
livered up  to  the  complainant  for  his  in- 
demnification ;  and  that  the  money  due 
thereon  may  be  decreed  to  be  paid  to  him : 
that  the  administrators  of  Hunter  may  be 
enjoined  from  proceeding  on  the  said  ex- 
ecution ;  and  concludes  with  a  prayer  for 
general  relief. 

The  answer  of  Tucker  refers  to  the  ar- 
rangement aforesaid,  and  exhibits  a  copy 
thereof.  It  appears  from  the  arrangement, 
as  I  understand  it,  that  Tucker  did  pro- 
pose to  receive  from  Lee,  good  Augusta 
bonds,  taken  to  P.  R.  Beverley,  to  the  full 
amount  of  General  Lee's  debt;  or,  if  such 
bonds  could  not  then  be  procured,  that  he 
would  receive  P.  R.  Beverley's  note  to  de- 
liver such  bonds  to  the  full  amount  of  the 
debt,  by  some  certain  day.  These  bonds 
were  to  be  payable  in  one,  two,  three 

106  and  four  years.  *They  were  to  be  re- 
ceived on  the  part  of  the  administra- 
tors, as  a  collateral  security  only,  and  not 
as  a  discharge  of  the  judgment  theretofore 
obtained  by  the  administrators  against 
General  Lee,  or  as  a  payment  of  the  deliv- 
erv  bond ;  and  it  is  declared  to  be  distinctly 
understood,  that  the  transaction  is  not  to 
operate  as  a  release  of  the  debt  due  from 
Lee,  or  as  altering  its  nature  in  any  wise; 
and  that  the  administrators  agree,  on  their 
part,  in  consideration  of  a  punctual  com- 
pliance by  General  Lee,  in  delivering  the 
bonds,  &c,  not  to  proceed  on  the  judgment 
at  law,  and  forthcoming  bond,  until  there 
should  be  a  failure  in  the  payment  of  the 
Augusta    bonds   to  be  delivered.     Tucker's 


answer  farther  states,  that  Lee  did  not  fully 
comply  with  his  engagement  for  the  deliv- 
ery of  the  bonds :  that  he  only  gave  Bever- 
ley's  note  for  the  delivery  of  bonds  to  the 
amount  of  25001.  which  was  between  $5<X) 
and  $1000  less  than  the  note  should  have 
been  for:  that  Beverley  did  not  fully  com- 
ply even  with  that  note,  as  he  delivered 
bonds  to  the  amount  of  16941.  10  8;  and  that 
a  small  part  of  them  had  been  lost  by  In- 
solvencies. He,  however,  expresses  a  will- 
ingness that  a  credit  may  be  given,  for  the 
present,  for  16941.  10  8,  with  interest  at  the 
rate  of  5  per  cent,  per  annum,  from  March 
29th,  1806,  on  7981.  8,  and  with  like  interest 
from  March  Slst,  1807,  on  8%1.  2  8.  He 
insists,  however,  on  a  reference  to  a  com- 
missioner, for  the  purpose  of  ascertaining 
more  accurately,  what  should  be  the  final 
decree ;  believing  that  he  has  allowed  more 
interest  than  is  proper,  and  reserving  the 
right  to  correct  the  amount  of  principal 
also,  for  which  he  had  agreed  to  give 
credit,  provided  it  should  be  found  too  large. 

P.  R.  Beverley's  note  is  filed,  bearing 
date  the  29th  of  March,  1806,  and  binding 
himself  to  deliver  bonds  to  the  amount  of 
25001.  on  or  before  the  succeeding  Chancery 
Court. 

A  copy  of  the  judgment  on  the  delivery 
bond,  also  filed,  shews  that  the  bond,  after 
deducting  an  error,  amounts  to   more  than 

27001. 
107  *The  Chancellor  perpetuated  the 
injunction,  on  the  ground,  it  is  said, 
that  the  arrangement  between  Hunter's 
administrators  and  General  Lee,  operated 
a  discharge  of  Jett,  the  surety;  and  the 
counsel  for  the  appellee,  in  this  Court,  has 
relied  on  that  ground  only,  for  sustaining 
the  decree. 

But  a  previous  question  presents  itself : 
Is  it  competent  to  the  appellee  to  insist  on 
that  ground,  under  the  pleadings  in  this 
case? 

I  entirely  concur  with  Judge  Green  as  to 
the  law  in  relation  to  the  discharge  of  sure- 
ties, as  laid  down  by  him  in  the  case  of 
Norris  v.  Crummey,  2  Rand.  328,  that  if  a 
creditor,  by  agreement  or  any  other  act, 
precludes  himself  at  law  from  proceeding 
against  the  principal,  after  the  debt  is  due, 
even  for  a  moment;  or  if  the  agreement 
be  such  as  would  induce  a  Court  of  Equity 
to  prohibit  the  creditor  from  proceeding  at 
law,  the  surety  is  discharged,  and  I  also 
entirely  concur  with  him,  that  the  true 
ground  or  principle  on  which  a  surety  is 
relieved  in  such  cases,  is,  that  the  creditor, 
by  his  act  or  agreement,  has  injured  the 
surety,  by  impairing  his  rights  and  reme- 
dies. 

But  this  principle  does  not  apply  to  a 
case,  where  the  arrangement  was  made 
with  the  knowledge  and  assent  of  the 
surety ;  for,  in  such  case,  it  cannot  be  said 
that  the  surety  is  injured.  Volenti  non  fit 
injuria.  It  is  not  the  mere  circumstance 
of  the  creditor's  binding  himself  to  give 
time  to  the  principal,  that  will  discharge 
the  surety.  It  is  the  binding  himself  to 
give  such  time,  without  the  knowledge  or 
assent  of  the  surety;  for,  it  is  then  only, 
that  it  is  injurious  to  the  surety.  The 
surety,  therefore,  who  seeks  to  discharge 
himself  on  the  ground  of  time  given  to  the 
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principal,  mtiBt  state  that  which  is  essential 
to  make  it  a  discharge.  He  must  state  that 
the  arrangement  was  made  withutit  his 
knowledge,  or  against  his  assent.  This  is 
the  clear  result  of  general  principles,  and  is 
proved  by  the  following,  among  other  cases. 
Nesbit  V.  Smith,  2  Bro.  Ch.  Cas.  579.  Rees 
V.  Barrington,  2  Ves.  jun.  540.  Ex  parte 
Smith,    3    Bro.    Ch.    Cas.    1.      Samuel    v. 

Hawarth,  3  Meriv.  272. 
106         *£yen  where  an   arrangement    has 

been  made,  tying  up  the  hands  of  the 
creditor,  without  the  knowledge,  or  against 
the  assent  of  the  surety,  it  will  not.  of 
necessity,  operate  the  discharge  of  the 
surety,  unless  he  choose  to  avail  himself 
of  it.  The  law  will  not  force  him  to  be 
discnarged  from  his  engagements  against 
his  will ;  and  in  a  case  where  collateral  se- 
cnrity  has  been  given,  in  consideration  of 
the  time  extended,  the  surety  who  asks  not 
to  be  discharged,  but  insists  on  the  benefit 
of  the  collateral  security,  must  be  held 
to  have  asseiited  to  the  arrangement 
originally,  or  to  waive  the  discharge 
which  he  might  have  demanded. 

L/et  us  apply  these  principles  to  the  case 
before  us. 

It  does  not  appear  from  the  case  as  stated 
in  the  bill,  nor  from  any  exhibit  hied  with 
the  bill,  that  Hunter's  administrators  had 
boand  themselves  not  to  proceed  on  the 
judgment.  The  bill  states,  that  Lee 
brought  a  letter  from  Tucker  to  the  attor- 
ney, stating,  that  as  the  agent  of  Hunter's 
administrators,  he  had  made  an  arrange- 
ment which  would  suspend,  for  the  pres- 
ent, all  proceedings  on  the  judgment  and 
delivery  bond;  and  directing  him  to  pro- 
ceed no  farther,  until  farther  advised.  But 
there  is  nothing  in  the  letter,  to  shew  that 
this  suspension  was  obligatory.  From  any 
thing  that  appears  in  the  letter,  it  may 
have  been  mere  indulgence  granted  as  a 
favor,  and  revocable  at  pleasure.  Nor  is 
that  part  of  the  bill  which  professes  to 
state  the  arrangement,  more  satisfactory 
on  this  point.  It  says  nothing  about  the 
suspension  of  the  proceedings.  All  that  it 
says  about  the  arrangement,  is,  that  P.  R, 
Beverley  undertook  to  settle  the  debt,  pro- 
vided Hunter's  administrators  would  re- 
ceive bonds  to  the  amount ;  without  alleging 
that  bonds  to  the  amount  had  been  given. 
There  in  no  allegation  in  the  bill,  that  the 
arrangement  (even  admitting  it  tied  up 
the  hands  of  Hunter's  administrators)  was 
without  the  knowledge  or  against  the  con- 
sent of  Jett,  nor  is  there  even  a  general  al- 
legation, that  the   arrangement   was   of   a 

character  to  discharge  Jett. 
109         *So    far    from     stating    the    facts 

necessary  to  constitute  a  discharge; 
so  far  from  stating  the  arrangement  to  be 
of  a  character  calculated  to  produce  that 
effect;  so  far  from  asking  to  be  discharged; 
Jett  comes  into  Court,  for  the  purpose  (as 
appears  from  his  bill)  of  insisting  on 
the  benefit  of  the  counter-security  under 
the  arrangement,  to  enable  him  to  pay  the 
debt;  thus  clearly  admitting,  as  I  conceive, 
his  liability  to  pay  it. 

Whether  the  arrangement  was  or  was  not 
of  snch  a  character  as  to  discharge  Jett, 
was  not,  therefore,  a  matter  to  which  the 
administrators  of   Hunter   were  bound  to 


answer;  nor  could  it,  under  this  bill,  be  a 
matter  in  issue  between  them.  There  waV 
nothing  in  the  bill  to  apprize  them,  that 
Jett  sought  to  be  discharged.  They  could 
not,  therefore,  be  required  either  to  deny, 
or  disprove  those  facts,  which  might  con- 
stitute a  discharge.  If  he  had  chosen  to 
put  that  matter  in  issue,  Hunter's  admin* 
istrators  might  have  been  prepared  with 
full  proof,  to  shew  that  he  was  not  entitled 
to  a  discharge.  To  permit  him  to  take  them 
by  surprize,  and  to  rely  upon  it  at  the  trial, 
would  be  contrary  to  justice  and  the  estab- 
lished practice  of  Courts  of  Equity. 

If  it  be  said,  that  Jett's  calling  upon 
Hunter's  administrators,  by  his  bill,  ta 
disclose  the  arrangement  alluded  to  in  the 
letter,  and  to  set  forth  the  securities  and 
money  received,  or  to  be  received  under  it, 
is  tantamount  to  an  allegation  on  his  part, 
that  the  arrangement  was  made  without 
his  knowledge  or  against  his  assent,  I  re* 
ply,  that  a  man  may  be  well  supposed  to 
be  ignorant  of  the  details  of  an  arrange- 
ment, and  yet  be  perfectly  acquainted  with 
its  general  character.  Considering  Jett'» 
situation,  exposed  to  all  the  inconveniences 
of  an  execution  on  a  delivery  bond  for  so 
large  an  amount,  he  may  be  presumed  to 
have  anxiously  desired  some  arrangement 
for  time  and  counter-security;  and  it  is 
evident,  from  his  bill,  that  he  knew  that 
time  had  been  given,  although  it  is  not 
stated  whether  it  was  given  as  mere  in- 
dulgence, or  otherwise.  When,  under  these 
circumstances,  he  files  his  bill,  ask- 
110  ing  information  as  to  the  ^details  of 
the  arrangement,  and  praying  the 
benefit  of  the  payment  and  securities,  which 
were  the  fruit  of  the  arrangement,  the 
bill,  surely,  contains  in  itself,  no  ground 
for  his  discharge.  Nor  will  the  answer  of 
Hunter's  administrators  aid  him  in  this^ 
respect ;  for,  the  answer  does  not,  any  more 
than  the  bill,  state  facts  which  would  en- 
title him  to  a  discharge.  In  the  first  place, 
it  denies  that  Lee  complied  with  the  term» 
of  the  arrangement;  and  the  arrangement 
itself  shews,  that  Hunter's  administratora 
were  not  to  be  bound,  (as  will  be  more 
fully  seen  hereafter,)  until  the  terms  were 
complied  with.  The  answer  also  is  silent 
as  to  the  important  fact,  whether  the  ar- 
rangement was  made,  with  or  without  the 
knowledge  or  assent  of  Jett.  And  a» 
Hunter's  administrators  had  no  reason  to 
expect  that  Jett  was  seeking  a  discharge, 
their  silence  on  this  point  cannot  be  the 
foundation  of  any  inference  unfavorable  to 
them. 

Kven  if  Jett  had  been  ignorant  of  the 
precise  character  of  the  arrangement,  until 
he  saw  the  answer,  surely,  if  he  then  in- 
tended to  shift  his  ground  and  go  for  a  dis- 
charge, he  should  have  insisted  on  it,  and 
put  it  in  issue,  by  an  amended  or  supple- 
mental bill. 

I  am  therefore  of  opinion,  on  this  ground, 
that  the  decree  perpetuating  the  injunction 
is  erroneous. 

Even  admitting  the  arrangement  to  have 
been  made  without  the  knowledge  or 
against  the  consent  of  Jett,  I  do  not  con* 
sider  it  snch  as  to  discharge  him,  be 
case,  in  fact,  the  hands  of  Hunter's  ad- 
ministrators never  were  tied  up.    The  prop- 
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ositioQ  was,  that  Lee  should  deposit,  as 
collateral  security,  good  Augusta  bonds, 
taken  ta  P.  R.  Beverley ;  or  Peter  R.  Bev- 
erley's note,  binding  himself  to  make  such 
deposit,  to  the  amount  of  the  debt.  The 
only  stipulation  as  to  time  was,  that  in  case 
Beverley's  note  should  be  given,  he  should 
bind  himself  to  deliver  the  bonds  by  a  day 
certain  thereafter.  As  to  the  deposit  to  be 
made  by  Lee,  viz :  of  bonds  taken  to  P.  R. 
Beverley,  or  of  Beverley's  own  note  to  de- 
liver such  bonds,  no  time  is  mentioned. 
Lee    enters    into  no  obligation  what- 

111  ever  to  make  such  deposit.    *It  was  a 
mere    "proposition"  on    the    part    of 

Hunter's  administrators,  with  which  Lee 
might  or  might  not  comply,  as  he  should 
think  proper.  It  would  be  preposterous  to 
contend,  that  such  a  ^'proposition"  im- 
posed any  obligation  whatever  on  Hunter's 
administrators,  until  it  was  complied  with 
by  Lee.  It  is  true  that  Lee  might  have  de- 
livered the  bonds  the  next  moment,  and  then 
they  would  have  become  bound  to  forbear. 
But,  until  such  delivery,  to  the  full  amount 
of  the  debt,  they  were  under  no  obligation 
whatever.  The  terms  of  the  arrangement 
are  express  and  positive  on  this  point;  the 
administrators  agree,  on  their  part,  *'in 
consideration  of  a  punctual  compliance  by 
Gen.  Lee,  in  delivering  the  bonds,  &c.  not 
to  proceed,  &c."  A  compliance  on  the 
part  of  General  Lee,  with  the  terms  of  the 
proposition  made  by  Hunter's  administra- 
tors, Was  a  condition  precedent  to  any 
obligation  on  their  part. 

Did  General  Lee  comply  with  the 
terms  of  the  arrangement,  according 
to  the  evidence  in  this  cause?  He  did 
not.  Availing  himself  of  the  alterna- 
tive afforded  by  the  proposition  of 
Hunter's  administrators,  instead  of  dispos- 
iting  '*  Augusta  bonds  taken  to  Peter  R. 
Beverley,"  he  chose  to  deposit  Beverley's 
note  to  make  a  deposit  of  such  bonds.  But 
the  note  of  Beverley  was  for  bonds  to  the 
amount  of  25001.  only;  which  was  consid- 
erably less  than  the  amount  of  the  debt. 
As  there  was  not,  then,  a  compliance  on 
the  part  of  General  Lee  with  the  terms  of 
the  arrangement,  the  arrangement  did  not 
bind  Hunter's  administrators  to  suspend 
farther  proceedings. 

If  the  arrangement  did  not  bind  them, 
did  the  letter  bind  them?  The  letter  was 
no  contract ;  and  if  it  were,  Lee  was  no 
party  to  it.  It  contained  a  mere  direction 
to  the  counsel,  for  a  temporary  suspension 
of  proceedings;  but  whether  that  suspen- 
sion was  granted  as  a  favor,  and  liable  to 
be  revoked  at  pleasure,  or  not,  does  not  ap- 
pear from  the  letter.  Regarding  the  letter 
only,  we  cannot  say  that  the  suspension 
was  the  result  of  obligation  incurred  by 
Hunter's  administiators.    Nor  will  the 

112  reference,   in  the  *letter,  to  the  **ar- 
rangement,"  go  any  farther  to  prove 

obligation  on  their  part.  I  have  already 
shewn  that  the  arrangement,  not  having 
been  complied  with  by  Lee,  was  never 
binding  on  them. 

If  it  be  said,  that  although  Lee  did  not 
fully  comply  with  the  terms  of  the  arrange- 
ment, yet  Hunter's  administrators  accepted 
what  he  did,  as  full  compliance;  I  answer 
that  such  acceptance  is   neither  alleged   in 


the  bill,  admitted  by  the  answer,  nor  es- 
tablished by  the  proofs. 

It  is  true  that  Lee  went  far  towards  com- 
plying with  the  arrangement;  and  that 
thereupon.  Hunter's  administrators  sus- 
pended the  proceedings.  But,  although 
this  partial  compliance  was  regarded  by 
Hunter's  administrators,  as  a  motive  suffi- 
cient to  induce  indulgence,  it  cannot  be 
regarded  by  us  as  a  legal  consideration, 
sufficient  to  impose  obligation.  I  therefore 
think  the  decree  is  erroneous  on  this 
ground  also. 

I  am  of  opinion  that  the  decree  should  be 
reversed,  and  the  injunction  dissolved,  ex- 
cept for  16941.  10  8,  with  interest  at  the 
rate  of  5  per  cent,  per  annum,  from  March 
29th,  1806,  on  7981.  8,  and  with  the  like  in- 
terest from  March  31st,  1807,  on  8961.  2  8; 
but  that,  as  to  the  said  sum  of  1641.  10  8, 
with  the  interest  as  aforesaid,  there  should 
be  a  reference  to  a  commissioner,  in  order 
that  Hunter's  administrators  may  have  the 
opportunity  to  shew,  if  they  can,  that  that 
credit  should  be  reduced,  either  as  to  prin- 
cipal or  interest;  and  that  the  cause  be  re- 
manded to  be  proceeded  in,  accordingly,  to 
a  final  decree. 

JUDGE  CARR  and  the  PRESIDENT  con- 
curred, and  a  decree  was  entered  according 
to  the  foregoing  principles.* 

113  Dickinson  v.  Sizer,  &c. 

February,  1826. 
Ball— Office  Judf^ent— BquiUble  Relief -Case  at  Bar. 

—Appearance  bail  enters  Into  a  recocrnlzance  of 
special  bail,  before  a  Judfre.  in  the  country.  He 
commits  it  to  his  son.  to  be  delivered  to  the  Clerk 
of  the  Court  where  the  suit  was  dependinsr.  The 
son  delivers  it  to  a  lawyer,  who  practised  in  that 
Court,  and  who  promised  to  deliver  it  in  time. 
The  lawyer  forfrcts  his  commission,  and  the  office 
judfirment  is  confirmed  asralnst  the  principal  and 
his  appearance  bail.  A  Court  of  Equity  will  not 
ffrant  relief  in  such  a  case.  Decided  by  two 
Judfires.  one  dlssentinsr. 
5ame— Equitable  Relief. t— The  principles  on  whicli 
relief  will  be  granted  to  balL 

This  was  an  appeal  from  the  Chancery 
Court  of  Fredericksburg,  where  a  bill  was 
filed  by  William  Dickinson  against  Reuben 
M.  Sizer  and  George  Sizer,  administrators 
with  the  will  annexed  of  John  Sizer, 
deceased.  The  following  opinions  explaia 
the  case  so  fully,  that  any  other  report  is 
unnecessary. 

Stanard,  for  the  appellant. 

Bacchus,  for  appellee. 

February  23.  The  Judges  delivered  their 
opinions,  t 

JUDGE  CARR. 

Reuben  and  George  Sizer,  administrators 
of  John  Sizer,  sued  out  a  writ  against  John 
Walden,  on  a  bond  or  bill  penal,  (we  do  not 
known  which)  for  $1916,  to  be  dischargcnl 
by  $958.  Bail  was  required.  William 
Dickinson  became  bail.  An  office  judg- 
ment was  taken- against  the  defendant  and 
bail,  and  not  being  set  aside  at  the  proper 
Term,  was  confirmed,  and  an  e'xecatioQ 
issued.  Dickinson  filed  a  bill  to  injoin  this 
judgment      and     execution,    on    the 

114  Aground     that     he    entered    himself 
special    bail,    with  a    Judge    of    the 

"♦AbsentJuDGES  Green  and  Co  alter;  the  former 
havlnfr  decided  the  cause  as  Chancellor. 

tSee  principal  case  cited  in  Gilliam  v.  Allen.  4 
Rand.  504:  Mann  v.  Drewry,  5  Leicrh  801. 

t Absent,  the  President,  and  Judgs  Greek  who 
had  acted  on  the  case  as  Chancellor. 
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Oeneral  Court ;  and  being  obliged  to  go  to 
Richmond,  about  the  time  of  the  office 
Judgment  Court,  handed  the  recognizance 
to  his  sun,  who,  he  expected,  would  attend 
the  Court,  and  requested  him  to  deliver  it 
to  the  Clerk,  and  have  the  proper  entry  made 
on  the  record:  that  his  son  not  attending 
Court,  gave  the  paper  to  counsel  practising 
in  the  Court,  who  promised  to  deliver  the 
•ame  to  the  clerk,  to  have  the  proper  entry 
made,  and  the  defendant  delivered:  that 
this  was  forgotten  by  the  counsel,  and  the 
office  judgment  confirmed,  by  the  rising  of 
the  Court. 

The  defendant  answers,  that  he  resides 
afar  off,  and  knows  nothing  of  the  circum- 
stances stated  in  the  bill.  He  calls  for 
strict  proof;  but  contends,  that  if  the  whole 
case  stated  were  proved,  it  could  not  affect 
him«  or  take  from  him  the  advantage  which 
the  law,  without  his  co-operation,  has  given 
him. 

The  only  evidence  in  the  cause  is  the 
affidavit  of  the  plaintiff^s  son,  of  Mr. 
I«omaz,  of  Woolfolk  and  Waller.  The  two 
former  verify  the  statement  in  the  bill, 
with  respect  to  the  recognizance ;  the  two 
latter  state  that  they  have  known  the  prin- 
cipal debtor,  Walden,  many  years,  and 
never  knew  him  to  conceal  himself  or  his 
property.  We  gather,  both  from  the  bill 
and  answer,  that  he  is  now  insolvent;  and 
the  answer  adds,  that  since  the  judgment, 
which  is  the  subject  of  the  injunction,  was 
obtained,  he  has  taken  the  benefit  of  the 
insolvent  law.  There  is  also  in  the  record, 
evidence  of  a  motion  made  before  a  subse- 
quent Term  of  the  Superior  Court  of 
Spottsylvania,  for  leave  to  the  bail,  to  file 
the  recognizance,  nunc  pro  tunc.  The 
Chancellor  dissolved  the  injunction,  and 
the  plaintiff  appealed. 

I  have  entertained  but  one  opinion  on 
this  case,  since  I  heard  it  argued ;  but  as  it 
involves  principles  of  importance,  and  more 
especially,  as  some  of  my  brethren  seemed, 
in  conference,  to  take  a  different  view  of  it, 
I  have  examined  it  with  my  best  atten- 
tion. 
115  *The   idea    of   one   man's    paying 

money  for  another,  strikes  us  at  once 
as  unjust,  and  the  surety  who  is  prosecuted 
for  the  debt  of  his  principal,  has  always 
our  sympathies  enlisted  in  his  favor.  To 
check  these,  and  prevent  their  influence  on 
our  judgments,  it  is  not  amiss  to  recollect, 
that  the  creditor,  in  suing,  is  only  seeking 
a  just  debt,  in  the  mode  given  by  the  laws 
of  the  land :  that  those  laws,  by  enabling 
him  to  demand  bail,  intended  at  the  same 
time,  to  save  the  debtor  from  imprison- 
ment, and  to  ^iv^  the  creditor  additional 
security  to  his  debt :  that  when  he  makes 
this  demand,  he  evinces  his  determination 
not  to  trust  to  the  debtor  alone,  while  the 
bail,  by  bis  undertaking,  proves  that  he 
does  mean  to  trust  him ;  and  we  know  that 
**he  who  trusts  most  shall  lose  most." 
What  may  be  the  considerations  which  in- 
fluence the  bail  to  incur  the  obligation,  we 
know  not.  It  may  be  friendship,  or  value 
received.  He  may  owe  the  debtor,  or  may 
be  secured  by  that  very  property,  which, 
without  his  interference,  the  debtor  might 
have  given  up  for  the  release  of  his  body. 
However  this  may  be,  the  bail  enters  fairly 


into  a  solemn  obligation,  which  by  regular 
operation  of  law  will  subject  him  to  the 
payment  of  the  debt  unless  he  takes  those 
steps  which  are  prescribed,  in  order  to  pro- 
tect himself.  If  he  takes  them,  he  is  safe. 
If  not,  the  creditor  has  the  law,  and  their 
equities  are  equal.  Thus,  in  Croughton  v. 
Duval,  3  Call,  74,  the  President  says,  that 
*' though  sureties  are  favoured  in  equity, 
and  will  not  be  charged  further  than  the 
law  charges  them,  fair  creditors  are  also 
favoured  in  that  Court,  and  will  not  be  de- 
prived of  their  legal  rights,  without  some 
fraud  or  neglect  in  doing  what  they  are 
bound  to  do."  The  same  doctrine  is  held 
in  Anderson  v.  Anderson,  2  Call,  163, 
where  a  marriage  settlement,  made  to  pro- 
tect the  property  of  the  wife,  was  held  void 
against  the  husband's  creditors,  because 
not  recorded  in  due  time;  and  it  was  de- 
clared by  the  Court,  that  equity  would  not 
interpose  in  such  a  case,  though  the  record- 
ing were  prevented  by  accident,  or  unavoid- 
able   necessity;  yea,  even    though   it 

116  *were  prevented  by  fraud,  if  the  cred- 
itors were  neither  parties  nor  privies 

to  the  fraud.  That  the  creditor,  then,  will 
be  permitted  to  enjoy  every  legal  advantage 
fairly  gained,  I  hold  to  be  the  general  rule. 

Whether  the  case  before  us  has  any  cir- 
cumstances, which  will  take  it  out  of  the 
rule,  remains  to  be  enquired.  The  plain- 
tiff relies  on  two:  1.  That  the  Statute  au- 
thorising a  recognizance  of  special  bail  to 
be  taken,  before  any  Judge  of  the  General 
Court,  &c.  requires  that  the  person  taking 
the  recognizance,  shall  transmit  it  to  the 
clerk ;  thus,  that  in .  this  case,  it  was  the 
duty  of  the  Judge  who  took  it,  to  send 
the  recognizance  to  the  clerk :  that  any  fail- 
ure in  this  point,  was  the  failure  of  the 
Judge,  and  ought  not  to  injure  the  bail. 
2.  That  even  though  the  bill,  by  receiving 
the  recognizance  from  the  Judge,  took  upon 
himself  the  duty  of  delivering  it  to  the 
clerk,  he  has  employed,  in  the  discharge 
of  that  duty,  ordinary  care  and  diligence, 
and  ought  not  to  suffer,  if,  by  accident, 
the  means  used  have  failed. 

As  to  the  first.  The  Statute  certainly 
did  not  mean  to  impose  on  the  Judge  tak- 
ing the  recognizance,  the  duty  of  deliver- 
ing it  personally  to  the  clerk ;  nor  yet,  of 
being  answerable  for  its  safe  and  timely 
delivery.  It  wks  not  his  duty  to  hire  a 
messenger  to  carry  it.  The  law  says,  he 
shall  transmit  it  to  the  clerk.  When 
special  bail  is  taken  in  the  country,  it  will 
either  be  the  appearance  bail  who  becomes 
special  bail,  and  then  he  being  the  person 
most  interested  in  the  return  of  the  recog- 
nizance, wiU  of  course  take  possession  of 
it,  and  return  it;  or  the  defendant  will  pro- 
cure some  other  person  to  enter  himself  bail, 
and  then,  such  person,  or  the  defendant  him- 
self, will  take  charge  of  the  recognizance 
for  the  purpose  of  delivery.  In  either  case, 
it  is  a  matter  with  which  the  plaintiff  has 
nothing  to  do.  The  law  gives  him  a  judg- 
ment against  the  defendant  and  appearance 
bail,  of  course.  If  the  recognizance  is 
never  returned  to  the  clerk,  it  can  raise 
no  equity  against  him,  unless  he  were  in- 
strumental in  preventing  its  return.  Sup- 
pose, instead  of  the  appearance   bail, 

117  some    other    had    ^entered     himself 
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special  bail,  before  the  Judge;  and  this 
recognizance,  failing  to  reach  the  clerk 
in  time,  the  office  judgment  had  stood  con- 
firmed by  the  rise  of  the  Court.  Would 
this  have  given  the  appearance  bail  an 
equity  to  injoin  the  judgment?  Surely  not; 
and  it  does  not  seem  to  me  to  change  the 
case,  that  the  appearance  bail  himself  had 
entered  into  the  recognizance.  But  in 
ti'uth,  I  am  considering  a  case  not  before 
the  Court.  The  appearance  bail  did  take 
possession  of  the  recognizance,  and  thereby 
wholly  exonerated  the  Judge,  and  took 
upon  himself  the  risque  and  responsibility 
of  delivering  it.  We  know  that  he  never 
did  deliver  it:  that  it  never  was  tendered 
to  the  clerk :  that  there  never  was  any  special 
bail  given  in  the  suit. 

But  it  is  contended,  that  notwithstand- 
ing this,  such  a  case  is  made  out  as  will 
compel  a  Court  of  Equity  to  interpose,  and 
take  from  the  creditor  the  judgment,  which 
he  has  gotten  against  the  appearance  bail, 
for  want  of  special  bail.  The  case  stated 
in  the  bill  is,  that  the  plaintiff,  having 
important  business  at  Richmond,  about  the 
time  that  the  Superior  Court  of  Spott- 
sylvania  would  sit,  gave  the  recognizance 
to  his  son,  and  requested  him  to  give  it  to 
the  clerk,  and  have  the  entry  made :  that 
his  son  having  business  at  Caroline  Court, 
which  sat  at  the  same  time  with  that  of 
Spottsylvania,  did  not  attend  the  latter, 
but  gave  the  bond  to  a  lawyer,  with  a  re- 
quest to  attend  to  it,  and  that  lawyer  for- 
got it.  This,  I  say,  is  the  case  stated ;  but 
even  this  case,  feeble  as  it  is,  is  not  made 
out.  The  plaintiflF  is  put,  by  the  answer,  to 
the  proof  of  him  his  whole  equiy ;  yet  we 
have  no  evidence  of  the  slightest  business 
rendering  a  journey  to  Richmond  necessary 
that  time. 

It  was  said  in  the  argument,  that  this 
Court  had  decided  cases  like  the  present, 
in  favor  of  the  equity  set  up  against  the 
judgment.  .  I  have  looked  through  the  Re- 
ports, and  can  find  none  but  the  case  of 
Smith  A  Morton  v.  Wallace,  1  Wash.  Rep. 
254.  In  that  case,  the  Sheriff,  having  be- 
come appearance  bail,  offered  to  the  clerk 
a  bail  piece,  (as  it  is  called  in  that  case,) 
which  he  not  considering  good,  took 
118  *a  judgment  at  the  Rules  against 
the  defendant  and  Sheriff.  At  the 
office  judgment  Term,  the  bail  piece  was 
again  offered  to  the  clerk  in  Court,  and  he 
again  objecting  to  it,  it  was  offered  to  the 
plaintiff's  attorney,  who,  thinking  it  suffi- 
cient, said  he  should  not  object  to  it.  It 
was  then  given  by  the  defendant's  counsel 
to  the  clerk,  and  he  was  directed  to  file  it; 
but  he  not  having  heard  what  the  plain- 
tiff's counsel  had  said,  and  still  consider- 
ing the  bail  piece  bad,  took  no  notice  of  it, 
but  entered  a  plea  for  the  Sheriff.  Judg- 
ment was  afterwards  gotten  against  the 
Sheriff,  and  he  filed  a  bill  for  relief.  The 
Court  sustain  the  bill,  on  the  grounds,  that 
the  ,bail  piece  was  a  good  one :  that  the 
plaintiff's  counsel  had  acknowledged  its 
sufficiency;  and  that  this  excused  the 
Sheriff  of  the  negligence  imputed  to  him. 
When  the  counsel  assented,  there  was  no 
necessity  of  moving  the  Court  on  the  sub- 
ject. Now  surely,  the  case  before  us  can- 
not be  compared  with  this,    in    any   of  its 


strong  points.  The  recocrnizance  was 
never  tendered  to  the  clerk  at  Rules ;  was 
never  in  Court ;  never  the  slightest  effort 
made  to  enter  special  bail,  and  set  aside 
the  office  judgment.  The  bail  had  gone 
one  way,  without  the  least  cause  proved  for 
his  absence,  his  son  another,  and  the  lawyer 
had  business  enough  of  his  own  to  at- 
tend to.  Suppose  the  bail  had  been  present 
himself,  with  the  bail  piece  in  bis  pocket; 
and  had  been  so  much  engaged  about  other 
matters,  as  to  have  forgotten  it.  Could  this 
have  raised  an  eqaity  against  the  judg- 
ment? And  is  not  the  case  the  same?  He 
appointed  an  agent,  who  made  another 
agent,  who  forgot  it. 

Finding  no  ground  of  support  for 
this  bill  in  any  decisions  of  this  Court, 
I  have  looked  to  the  English  books,  and  to 
the  various  heads  of  equitable  jurisdiction. 
The  Courts  of  Law  in  England,  exercise 
equitable  jurisdiction  of  the  most  liberal 
kind,  in  every  thing  respecting  bail.  With 
them,  the  bail  to  the  Sheriff  or  bail  below 
(our  appearance  bail, )  is  not  liable  to  a  judg- 
ment   at    once,    or    to    a    joint  judgment 

against  him  and  the  principal.  But 
119      if    bail   *above    is    not    put    in,    the 

plaintiff  may  take  an  assignment  of 
the  bail  bond,  and  sue  on  it;  and  then,  the 
bail  has  eight  days  after  the  return  of  the 
latitat,  to  surrender  the  principal.  The 
books  are  full  ot  applications  to  the  Court, 
sometimes  to  enlarge  the  time  of  delivery; 
sometimes  to  enter  an  exoneretur.  There 
ia  no  Statutory  provision  on  these  subjects, 
but  they  are  governed  by  the  rules  of  the 
Court ;  and  these  rules  are  formed  and  ad- 
ministered in  the  spirit  of  equity;  indeed, 
it  is  called  their  equitable  jurisdiction.  I 
have  examined  these  cases,  and  will  quote 
a  few  to  shew  their  application  to  the 
present. 

Grant  v.  Fagan,  4  East.  189.  Motion  to 
enlarge  the  time  for  bail  to  render  their 
principal,  upon  an  affidavit,  that  the  prin- 
cipal, who  was  in  France  and  about  to  re- 
turn, had  been  made  a  prisoner  of  war 
under  the  late  edict  of  the  French  gov- 
ernment, under  which,  contrary  to  the 
former  usage  of  nations,  they  had  arrested 
all  British  subjects,  who  happened  to  be  in 
France  at  the  breaking  out  of  the  war;  and 
the  case  was  compared  to  those,  where 
the  bail  of  defendants  sent  out  of  the  king- 
dom under  the  alien  act,  had  been  relieved, 
(Merricks  v.  Vaucher,  6  Term  Rep.  50. 
Coles  V.  Dehayne,  lb.  52,)  as  also,  where 
the  principals,  after  their  arrest  and  giv- 
ing bail,  had  become  Peers,  (Trinder  v. 
Shirley,  Doug.  45.)  or  members  of  the 
Honse  of  Commons,  (Landridge  v.  Flood,. 
Tidd.  152,)  ill  which,  and  similar  cases, 
bail  were  considered  to  be  under  no  impu- 
tation of  laches ;  it  becoming  out  of  their 
power,  without  any  fault  of  theirs,  to 
comply  with  their  undertaking  to  render 
their  principals.  Lord  EUen  borough : 
'^In  all  those  cases,  the  render  becomes 
impossible  by  the  act  or  law  of  our  own 
State,  which  excuses  the  performance  of 
the  condition ;  but  there  is  no  case  where 
this  indemnity  has  been  induced  by  the  act 
of  a  foreign  power ;  and  as  to  the  incapacity 
of  the  bail  to  render  their  principal  with- 
out any  default  of  their  own,  the  same  ex* 
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cuse  might  as  traly  be  made  in  the  case 
of  the  sickness  of  the  principal,  so  as 
to  make  him  incapable  of  removal 
120  ^without  endangering  his  life,  where, 
nevertheless,  the  bail  are  answer- 
able. •' 

Wynne  v.  Petty,  4  East's  Rep.  102.  Mo- 
tion by  bail  to  enlarge  the  time  of  delivery 
of  their  principal,  ob  affidavit  of  a  surgeon, 
that  he  was  so  sick  tnat  a  removal  would 
endanger  his  life.  The  Court  at  first 
doubted,  whether  it  could  be  granted. 
They  thought  that  the  inconvenience  ought 
rather  to  be  borne  by  the  bail,  who  must 
be  fined  for  not  complying  with  their  under- 
taking, that  by  the  plaintifiP,  who  otherwise 
would  be  deprived  of  his  right.  Afterwards 
they  referred  to  a  case  furnished  by  the 
master,  where,  in  proceedings  against  the 
bail  by  Scire  Facias,  on  the  return  day, 
application  was  made  for  further  time,  to 
render  the  defendant,  on  affidavit  of  a  phy- 
sician, that  it  would  most  probably  kill  the 
defendant  to  remove  him.  But  the  Court 
said,  that  it  could  not  be  granted,  and  they 
must  adhere  to  their  rule  of  Court:  that 
the  hardship  of  a  particular  case  would  not 
justify  them  in  departing  from  the  estab- 
lished practice  of  the  Court ;  and  where  one 
party  must  suifer  by  the  act  of  God,  they 
could  not  interfere. 

Clarke  v.  Hopper,  &c.  3  Taunt.  46.  Best, 
Serjeant,  obtained  a  rule  to  set  aside  pro- 
ceedings against  bail,  under  these  circum- 
stances. The  defendants  became  bail  for 
Wilson,  in  a  suit  brought  before  his  bank- 
ruptcy. He  was  declared  a  bankrupt, 
and  obtained  his  certificate,  before  the 
time  of  pleading.  He  failed  to  plead. 
The  plaintiff  took  an  interlocutory  judg- 
ment, executed  a  writ  of  enquiry,  signed 
final  judgment,  sued  out  execution,  and 
proceeded  regularly  against  the  bail. 
It  was  contended,  that  the  bail,  not 
being  fixed  when  the  certificate  was 
obtained,  ought  to  be  relieved:  that  if  the 
principal  had  pleaded  his  bankruptcy,  it 
would  have  been  a  complete  defence;  and 
that  the  bail  ought  not  to  suffer  by  his 
negligence,  especially  as  this  was  an  ap- 
plication to  the  equitable  jurisdiction  of 
the  Couit.  But  the  Court  said,  that  in 
every  case  the  bail  put  themselves  in  haz- 
ard of  suffering  by  the  folly  and  negligence 
of  their  principal:  that  it  is  their  busi- 
ness to  watch  the  proceedings: 
121  *that  if  they  had  searched  the  files  of 
the  Court,  they  would  have  found  a 
Ca.  Sa.  returned  nihil,  which  was  notice 
that  the  plaintiff  meant  to  proceed  against 
them.  They,  therefore,  refused  to  permit 
them  to  avail  themselves  of  the  bankruptcy ; 
but  as  the  original  judgment  had  gone  by 
default,  they  suffered  them  to  make  up  an 
issue  to  try  the  right;  the  bail  piece,  in  the 
mean  time,  to  stand  as  a  security. 

Thus,  we  see,  that  the  Courts  in  Eng- 
land, though  exercising  equitable  powers, 
bold  the  bail  to  a  stiict  and  diligent  atten- 
tion to  their  own  interest  and  safety:  that 
they  shall  watch  the  proceedings;  and  even 
though  prevented  from  rendering  their 
principal,  by  the  visitation  of  sickness, 
they  will  not  relieve,  because  they  must  do 
it  at  the  expense  of  another;  and  because, 
in  questions  de  damno  evitando,  they   will 


not  remove  the  burthen  from  the  shoulders 
of  one  man,^to  those  of  another  equally  in- 
nocent; and  this  is  the  ture  equitable  doc- 
trine, to  be  traced  through  the  whole  system. 
Unless  you  can  attach  some  equity  upon 
the  conscience  of  a  party,  you  never  can 
take  from  him  a  legal  advantage.  This  is 
the  ground  of  purchaser  without  notice. 
A.  sells  a  tract  of  land  to  B.  for  $10,000, 
ana  the  whole  sum  is  paid  down.  A  Court 
of  Equity  would  compel  A.  to  convey.  But 
if  he  sell  and  convey  this  land  to  C.  and 
C.  pay  the  money  foi  it  before  notice 
of  B's  equity,  C.  will  hold  the  land.  Why? 
Because  he  has  done  nothing  unfair,  and 
has  the  legal  advantage.  So  in  accident. 
It  must  be  such  an  accident,  as  renders  it 
unconscientious  in  the  other  party  to  use 
his  legal  advantage,  and  the  accident  must 
be  wholly  unmingled  with  any  fault  or 
negligence  of  the  party  seeking  relief. 
Thus  in  the  Marine  Insurance  Company  v. 
Hodgson,  7  Cranch,  332,  C.  J.  Marshall 
says,  **without  attempting  to  draw  any 
precise  line,  to  which  Courts  of  Equity  will 
advance,  and  which  they  cannot  pass,  in 
restraining  parties  from  availing  them- 
selves of  judgments  obtained  at  law;  it 
may  safely  be  said,  that,  any  fact 
122  which  *clearly  proves  it  to  be  against 
conscience,  to  execute  a  judgment, 
and  of  which  the  injured  party  could  not 
have  availed  himself  in  a  Court  of  Law, 
or  of  which  he  might  have  availed  himself 
at  law,  but  was  prevented  by  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negli- 
gence in  himself  or  his  agents,  will  justify 
an  application  to  a  Court  of  Equity.*' 

Can  any  man  say,  that  the  accident  here 
has  been  unmixed  with  any  fault  or  negli- 
gence in  the  plaintiff  or  his  agents?  Or, 
that  it  is  against  conscience  for  the  de- 
fendant to  avail  himself  of  the  judgment, 
which  the  regular  operation  of  law  has 
given  him?  Try  the  question  another 
way.  It  is  a  general  head  of  equity  to  re- 
lieve against  forfeitures  and  penalties. 
Take  it,  that  this  is  a  forfeiture  which  the 
bail  has  incurred,  by  failing  to  enter 
special  bail,  and  set  aside  the  office  judg- 
ment. This  is  surely  as  high  ground,  as 
he  can  possibly  assume.  Does  the  case,  in 
this  aspect,  authorise  the  relief  asked?  I 
say  no;  unless  it  furnishes  clear  evidence, 
that  the  accident  was  unavoidable,  and 
that  the  case  lies  completely  in  compensa- 
tion. To  shew  this,  I  will  cite  a  few  au- 
thorities. 

In  Eaton  v.  Lyon,  3  Ves.  690,  Lord 
Alvanley,  M.  R.  says:  ^* At  law,  a  cove- 
nant must  be  strictly  and  literally  per- 
formed; in  equity,  it  must  be  really  and 
substantially  performed,  according  to  the 
true  intent  and  meaning  of  the  parties,  so 
far  as  circumstances  will  admit.  But  if 
by  unavoidable  accident,  if  by  fraud,  sur- 
prise or  ignorance  not  wilful,  parties  may 
have  been  prevented  from  executing  it 
literally,  a  Court  of  Equity  will  interfere; 
and  upon  compensation  being  made  (the 
party  having  done  every  thing  in  his 
power,  and  being  prevented  by  the  means 
I  have  alluded  to)  will  give  relief." 

In  14  Ves.  289,  Saunders  v.  Pope,  Lord 
Erskine  says:  * 'Undoubtedly,  unless  it  is 
plain  that  full  compensation  can   be  given 
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ao  aa  to  put  the  other  party  in  the  same  sit- 
uation, a  Court  of  Equity  ought  not  to  act; 
for  such    a    jurisdiction    would     be    aroi- 
trary." 

123  *Sparks  v.  Proprietors  of  Liver- 
pool Water  Worka,  13  Ves.  428,  a  by- 
law of  the  corporation  provided  that  calls 
should  be  made  from  time  to  time,  on  the 
stockholders,  for  such  sums  as  were  as- 
sessed, and  that  members  making  default 
shall  receive  notices,  and  unless  payment 
be  made  In  ten  days  after  such  notice  sent, 
shall  incur  the  loss  of  their  stock.  Under 
this  law,  the  plaintifiP  had  incurred  the 
loss  of  his  stock,  and  applied  to  the  Court 
for  relief,  stating,  that  the  lapse  arose 
from  ignorance  of  the  call,  from  accidental 
circumstances,  and  absence  from  home 
when  the  notice  was  left.  The  relief  was 
refused  on  two  grounds:  1st,  that  it  w%8  a 
case  in  which  compensation  could  not  with 
certainty  be  made,  because  the  operations 
of  the  company  depended  entirely  on  the 
punctuality  of  the  stockholders  in  paying 
the  calls,  and  the  injury  of  failure  could 
not  be  estimated.  2d.  The  accident  was 
not  unavoidable.  The  Master  of  the  Rolls 
said  on  this  point,  *  ^accident  here  is  only 
the  want  of  precaution.  The  plaintiff  did 
not  inform  himself  of  the  orders  and  rules 
of  the  company.  It  was  easy  for  the  plain- 
tiff to  direct  the  clerk  to  send  the  notices 
as  he  pleased.  The  Court  cannot  relieve 
against  such  accidents.  The  plaintiff 
ought  to  have  taken  all  due  pains  to  in- 
form himself." 

In  Rolfe  V.  Harris,  2  Price's  Exch.  Rep. 
206,  Sir  Thomas  Plumer  coniines  the  cases 
of  relief  to  inevitable  accident,  if  the  in- 
jury be  capable  of  compensation ;  but  if 
the  acts  of  transgression  be  wilful,  or  com- 
pensation impracticable,  the  Court  will  not 
interfere.  See  also  Hill  v.  Barclay,  18 
Ves.  .S6.  White  V.  Warner,  2  Meriv.  459; 
in  both  which  cases  it  was  decided,  that 
where  a  tenant  had  covenanted  to  insure 
the  premises  from  fire,  with  a  clause  of 
re-entry  for  failure,  the  Court  would  not  in- 
join  an  ejectment,  brought  by  the  landlord 
for  the  forfeiture,  although  no  loss  had 
happened,  (the  premises  not  being  touched 
by  fire;)  for,  in  the  first  place,  the  failure 
was  caused  by  no  accident,  but  wilful;  and 
secondly,  there  was  no  computing  the 
risque,  which  the  landlord  ran,  of  losing 
the  tenements  by  fire,  while  uninsured,  for 
which  the  tenant    might    have   been 

124  ^wholly    unable    to    pay.       See    also 
Skinner  v.  Dayton,  2  Johns.  Ch.  Rep. 

526.  1  Ball  &  Beat.  47,  373.  Madd.  Ch. 
27.  From  all  these  cases,  it  clearly  ap- 
pears, that  to  authorise  the  relief  asked 
for,  the  failure  must  have  been  the  result 
of  inevitable  accident,  and  the  case  must 
lie  completely  in  compensation.  I  have  al- 
ready shewn,  that  here,  the  accident,  (if  it 
can  be  so  called,)  resulted  from  gross  neg- 
ligence. Let  us  see  whether  the  case  admits 
of  compensation.  Can  you  place  the  plain- 
tiff at  law  precisely  where  he  would  have 
stood,  if  the  bail  bond  had  been  filed? 
What  would  have  been  his  situation  then? 
He  would  have  had  an  office  judgment 
against  the  defendant  and  hail,  subject  to 
be  set  aside  by  plea.  If  set  aside,  he  would 
have  gotten  a   judgment   against   the   de- 


fendant, then  not  insolvent  that  we  know 
of,  and  might  have  made  the  money.  He 
had  the  chance  of  fixing  the  the  bail  for 
the  debt.  He  had  the  chance,  if  the  bail 
delivered  up  the  principal,  of  praying  him 
in  execution,  and  thus  of  getting  the  ben- 
efit of  what  he  might  give  up,  if  he  swore 
out.  Can  you  replace  him  now  on  this 
ground?  Not  unless  you  can  call  back 
time,  and  erase  from  his  records  the  events 
that  have  since  happened.  But  tugit  irre- 
vocabile  tempus;  and  it  is  impossible  to 
place  the  creditor  where  he  would  have  stood* 
His  debtor  has  since  sworn  out,  and  given 
up  his  property  to  other  executions;  and 
the  other  chancea  of  making  his  debt  are 
past,  and  cannot  be  recalled.  On  no  piin- 
ciple,  then,  that  my  judgment  can  appre- 
hend, can  you  relieve  the  plaintiff. 
JUDGE  COALTER. 
The  case,  as  I  understand  it,  is  this: 
Sizer  sued  Walden  in  debt,  in  the  Supe- 
rior Court  of  Law  for  Spottsylvania  county, 
and  Dickinson  became  his  appearance  bail. 
Before  the  office  judgment  Court,  he  en- 
tered a  recognizance  of  special  bail  before 
the  Judge  of  the  Court,  and  received  the 
recognizance  from  him,  in  order  to 
125  ^transmit  it  to  the  Clerk's  Office,  ac- 
cording to  law.  He  gave  it  to  his 
son,  a  practising  lawyer  in  the  Court,  with 
directions  to  file  it,  and  have  him  dis- 
charged. He  being  obliged  to  go  to  an- 
other Court,  which  sat  at  the  same  time, 
delivered  it  to  another  attorney  practising 
in  the  Superior  Court  of  Spottsylvania. 
who  promised  to  file  it,  and  have  the  ap- 
pellant discharged  from  his  responsibility, 
as  appearance  bail.  The  attorney  was  also 
particularly  solicited  by  a  letter  from  the 
son  of  the  appellant,  which  he  received 
during  the  Term  of  the  Court,  to  file  the 
recognizance,  and  set  aside  the  office  judg- 
ment, in  his  behalf,  as  to  Walden;  and 
soliciting  his  attention  to  some  other  busi- 
ness for  him  in  the  Court,  as  he  could  not 
attend.  This,  however,  by  accident  and 
the  pressure  of  other  business,  the  attor- 
ney failed  to  do;  so  that  the  office  judg- 
ment stood  cofinrmed,  as  well  against  the 
appellant  as  appearance  bail,  as  against 
Walden.  At  the  next  Term  of  that  Court, 
an  effort  was  made  to  have  the  recogni- 
zance entered  nunc  pro  tunc,  but  no  relief 
could  be  had  there.  Walden,  it  is  proved, 
has  ever  since  been  amendable  to,  and 
ready  to  answer,  the  process  of  Ca.  Sa.  had 
one  been  issued.  None,  however,  has  been 
taken  out,  in  this  case ;  but  in  some  other 
case,  he  has  been  taken  and  discharged, 
under  the  act,  as  an  insolvent  debtor.  In 
short,  it  would  seem,  that  unless  the  bail 
is  to  pay  this  debt,  the  creditor  must  have 
lost  it,  by  the  insolvency  of  his  debtor, 
there  being  no  proof  that  he  could  have 
made  it  ou  tof  him.  On  the  contrary,  he 
obtained  his  judgment  as  early  as  possible, 
and  at  least  one  Term  earlier  than  he  would 
have  obtained  it,  had  the  recognizance  been 
filed;  as  the  office  judgment  would  have 
been  set  aside  aa  to  both,  and  a  plea  put 
in  for  the  defendant  Walden.  No  Ca.  Sa. 
was  taken,  either  because  it  was  considerd 
that  it  would  be  unavailing,  or  that  not 
doing  80,  would  more  effectually  fix  the 
bail,    by   depriving   him   of  the  proof  that 
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would  have  resulted  therefrom,  that  the 
plaintiff  at  law  watf  in  as  good,  and  in 
indeed  a  better,  situation,  than  he  could 
have  been  in,  had  the  recognizance  been 
filed. 

126  *I  throw  out  of  the  case  the  reason 
assigned  in  the  bill,  that  the  appel- 
lant had  important  business  which  drew 
him  to  Kichmond,  about  the  time  of  the 
office  judgment  Court ;  so  that  he  did  not 
attend  in  person  to  the  business,  (there 
being  no  proof  of  that  fact.)  and  rest  the 
case  simply  on  his  confiding  the  recogni- 
sance to  a  regular  attorney  in  the  Court, 
with  the  directions  above  stated,  and  his 
agreeing  to  attend  to  it,  &c. 

Is  it  beyond  the  power  of  a  Court  of 
Equity  to  relieve  against  the  accident 
which  has  occurred? 

It  seems  to  me,  that  much  of  the  reason- 
ing to  shew  that  the  Court  has  not  this 
power,  goes  to  prove  that  the  bail  must,  at 
all  events,  and  under,  all  circumstances, 
see  that  the  recognizance  is  filed,  and  the 
off.ce  judgment  against  him  set  aside.  We 
cannot,  however,  go  this  far,  without  over- 
ruling the  case  of  Smith  &  Moreton  v. 
Wallace,  1  Wash.  254.  In  this,  as  in  that 
case,  the  party  had  du^y  entered  into  a 
recognizance  of  special  bail,  and  thereby 
became  entitled,  instanter,  to  surrender 
his  principal.  This  new  state  of  ihings, 
and  these  new  rights,  became  vested  in 
him  under  the  law.  1  Rev.  Code,  502.  The 
•question  is,  whether  he  has  been  deprived 
of  these  rights,  in  a  way  which  it  is  be- 
yond the  power  of  a  Court  of  Equity  to  re- 
lieve him  against?  Suppose  he  had  taken 
'his  cepi  corpus,  and  delivered  his  princi- 
pal, and  given  notice  that  by  accident, 
not  proceeding  from  his  culpable  neglect, 
the  recognizance  had  not  been  returned. 

It  seems  to  me,  that  the  case  above  cited 
ought  to  be  supported.  The  policy  of  the 
law  in  admitting  bail  is  founded  in  hu- 
manity. No  man  can  say  to  his  debtor  **I 
will  hand  you  over  to  the  Judge,  and  you 
shall  remain  in  prison,  until  you  pay  the 
uttermost  farthing."  To  prevent  this,  he 
is  permitted  to  give  appearance  bail, 
who  is  entitled  to  enter  himself  special 
bail,  and  deliver  his  principal  in  his  exon- 
eration. Such  bail  has  never  been  con- 
sidered, whether  appearance  or  special,  as 
improperly  interfering  with  the  rights  of 
the  creditor.    On  the  contrary,  by  the 

127  *practice  of  the  British   Courts,    and 
by  our  Statutes  pursuing  that  policy, 

many  and  important  favors,  contrary  to 
the  letter  of  his  undertaking,  are  extended 
to  the  bail.  This  was  in  furtherance  of 
-the  bumanity  of  the  law,  and  to  encourage 
men  to  prevent  oppressive  imprisonments. 
Thus  the  recognizance  requires  that  the 
body  shall  be  rendered  to  prison  in  execu- 
tion ;  so  that  when  a  Ca.  Sa.  is  issued, 
the  officer  may  levy  it.  If  this  is  not  done, 
the  recognizance  is  forfeited;  yet  the 
Courts,  in  favour  of  the  bail,  permitted 
him  to  surrender  the  body  afterwards. 
This  equitable  favor  was  not  denied  him, 
because,  perad venture,  the  debtor  may  have 
been  able  to  pay  the  debt,  had  he  been 
taken  or  rendered  in  execution  on  the  Ca. 
8a.  and  therefore  no  compensation  can  be 
made;  nor  would  the  actual  proof  of   such 


fact  deprive  the  bail  of  this  equitable 
favor,  on  his  receiving  notice  by  Scire 
Facias  that  the  body  had  not  been  taken 
in  execution.  But,  in  the  case  under  con- 
sideration, as  well  as  in  our  case,  the  debtor 
could  have  been  had  in  execution ;  but  it 
was  more  important  to  the  creditor,  if  pos- 
sible, to  fix  the  bail,  that  being  his  only 
chance  to  get  his  debt.  For  these  and 
other  reasons,  which  I  forbear  at  present 
to  mention,  I  think  that  case  ought  not  now 
to  be  over-ruled.  Was  that  a  stronger  case, 
or  one  in  which  there  was  so  much  more  dil- 
igence and  precaution  in  the  Sheriff,  who 
stood  as  bail,  than  in  the  appellant  in  this 
case,  as  materially  to  vary  this  case  from 
that?  There  a  recognizance  was  entered 
into,  but  in  a  form,  concerning  which  at 
least  there  were  doubts.  The  clerk  had  re- 
fused to  receive  it  at  the  Rules,  and  also 
in  Court.  This  was  known  to  the  attorney 
of  the  Sheriff,  and  most  probably,  to  the 
Sheriff  himself,  who  being  an  o^cerof  the 
Court,  and  whose  business  called  him 
thither,  would  be  likely  to  hear  the  orders 
read,  and  could  more  readily  attend  in  per* 
son  to  the  filing  his  recognizance,  which 
he  had  been  obliged  to  enter  into  in  conse- 
quence of  his  default  in  not  taking  a  bail 
bond.  But,  his  attorney  shewed  the  re- 
cognizance to  the  plaintiff's  attorney,  who 

agreeing  to  make  no  objections  to 
128      the    form,     *^it    was    handed    to    the 

clerk;  but  instead  of  moving  to  set 
aside  the  office  judgment,  nothing  was 
said;  and  the  clerk,  not  having  heard  that 
the  objection  was  waived  by  the  plaintiff's 
attorney,  and  having  twice  before  refused 
to  receive  it,  of  course  took  no  notice  of 
it.  In  that  case  too,  there  was  a  plea  put 
in  on  behalf  of  the  Sheriff,  and  of  course 
the  cause  continued  on  the  docket,  and  a 
further  opportunity  to  give  bail  afforded, 
even  down  to  the  time  when  this  plea  was 
ultimately  disposed  of,  and  which  could 
not  have  been  disposed  ot,  without  the 
knowledge  of  the  Sheriff  or  his  attorney ; 
unless  indeed,  it  was  neglected  by  both. 
Yet  this  neglect  of  the  attorney  in  not  ex- 
plaining the  matter  to  the  clerk,  in  the  first 
instance  or  moving  the  Court  on  the  sub- 
ject, at  that  or  a  subsequent  Term,  was 
not  visited  on  the  bail,  who  had  entered 
into  a  legal  recognizance;  but  which  had 
thus  failed  of  its  legal  effect.  The  Court 
say,  ^^they  are  fully  satisfied  on  the  equity 
of  this  case.  A  more  complete  surprise 
can  hardly  be  conceived.  It  would  be 
strange,  if  an  accident  so  mischievous  as 
this  in  its  effects,  were  beyond  the  reach 
of  that  Court,  whose  peculiar  province  it 
is,  to  grant  relief  in  8uch  cases.  The  neg- 
ligence, with  which  the  appellee  is  charged, 
is  fully  excused  by  the  agreement  of  the 
counsel,  and  the  mistake  which  followed." 
The  party  had  entered  into  a  recognizance, 
not  in  the  accustomed  form,  though  in 
reality  a  good  one.  This  was  remedied  by 
the  agreement  of  the  counsel,  that  it  was 
in  sufficient  form.  His  negligence  in  not 
seeing  it  entered  .  of  record,  was  excused, 
though  the  mistake  arose  from  the  failure 
of  the  attorney  to  make  this  agreement 
known  to  the  clerk,  in  consequence  of 
which,  he,  instead  of  setting  aside  the 
office   judgment,    put    in    a    plea    for    the 
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Sheriff,  against  whom  the  creditor  finally 
obtained  his  judgment  at  law;  and  hav- 
ing done  so,  insisted  that  he  had  the  law 
on  his  side,  and  equal  equity.  But,  this 
argument  did  not  prevail.  In  both  cases, 
then,  there  was  a  legal  recognizance  en- 
tered into  by  the  appearance  bail,  which, 
from  mistake  or  accident,  was  not  so  acted 
upon    as    to   produce  its  legal  effect. 

129  If    there  *is   any  material  difference 
in  these  cases,  as  to  who  was   guilty 

of  the  most  neglect,  it  seems  to  me  that  it 
was  in  that  case.  Suppose  Dickinson  had 
attended  in  Court,  had  given  the  recogni- 
zance to  his  attorney,  had  seen  him  go  to 
the  clerk's  table  even,  to  have  it  filed;  but 
the  clerk  being  busy,  or  he  interrupted  by 
other  business,  had  not  done  it  at  that 
moment,  and  then  forgotten  it;  ought  he 
to  suffer?  But  this  was  substantially  his 
case;  nor  was  any  plea  put  in  for  him,  so 
as  to  delay  the  suit,  and  give  him  further 
time  to  file  the  recognizance. 

But  it  is  said,  that  in  this  case,  as  the 
recognizance  was  placed  in  the  hands  of 
the  appearance  bail,  it  was  his  duty  to  see 
that  it  was  so  dealt  by  as  to  haye  its  legal 
effect ;  but  that  also  was  done  in  the  above 
case.  In  that  case,  it  is  true,  it  was  handed 
to  the  clerk;  but  by  him  it  was  considered 
as  waste  paper,  and  not  noticed  in  the 
record,  so  as  to  avail  the  plaintiff  on  a 
Scire  Facias,  any  more  than  in  this  ca^e. 
He,  therefore,  had  not  the  chance,  in  that 
case,  any  more  than  in  this,  of  fixing  the 
party  as  special  bail. 

The  recognizance  being  entered  into  be- 
fore the  Judge,  it  is  made  his  duty,  by  the 
law,  to  transmit  it  to  the  clerk.  Suppose  he 
had  kept  it  in  his  pocket,  intending  to  return 
it  in  person,  when  he  went  to  the  Court, 
but  had  mislaid  or  forgotten  it ;  would  the 
bail  have  been  refused  relief,  because  he 
did  not  attend  at  Court  and  see  that  it  was 
filed  and  entered  of  record?  There  is  noth- 
ing in  the  law  imposing  this  duty  on  him. 
This  was  not  held  to  be  the  law  in  the 
above  case.  Suppose  the  bail  had  informed 
the  Judge,  that  his  son  was  his  attorney, 
who  had  promised  to  attend  to  the  business 
for  him,  and  desired  him  to  deliver  the 
recognizance  to  him,  either  before  or  at 
Court ;  and  the  Judge  had  taken  this  method 
of  transmitting  it  to  the  olerk,  but  that  by 
some  mistake  or  accident,  it  had  not  been 
filed  or  entered  of  record,  so  as  to  give 
both  parties  the  rights  and  remedies  to 
which,  by  law,  they  would  have  been  en- 
titled? Could  this  case  have  been  dis- 
tinguished, injuriously  to  the  relief 
sought,     from    that    above    cited?    I 

130  *think    not.     On     the    contrary,     it 
seems  to  me,  that  if  relief  is  refused 

in  such  case,  it  must  be  on  the  ground  that 
the  bail,  at  all  events,  must  attend  Court, 
and  see  that  the  recognizance  is  filed  and 
legally  proceeded  in,  or  be  ready  to  enter 
into  another  recognizance  in  Court.  But, 
would  not  such  a  decision  repeal  the  Act 
which  enables  bail  who  may  not  be  able, 
or  may  not  find  it  convenient  to  attend 
Court,  to  enter  bail  in  the  country?  Why 
is  this  privilege  allowed  him,  if  he  must 
attend  Court  in  person,  (whether  the  re- 
cognizance is  entrusted  to  him  or  not,)  and 
see  that  special  bail  is  given?      If  he  is  to 


do  this,  he  may  as  well  enter  bail  in  Court. 
How,  too,  could  he  take  the  body  on  the 
bail  piece,  and  surrender  it  in  his  discharge 
before  the  office  judgment  Court,  if  that  is 
not  to  avail,  unless  he,  at  all  events,  at- 
tends Court  and  sees  the  recognizance  en* 
tered?  He  may  he  going  out  of  the  State, 
and  unable  to  attend  in  person.  If  a  trans- 
mission of  a  recognizance  by  a  Judge,  in 
the  way  above  mentioned,  or  by  any  other 
safe  messenger,  would  be  a  sufficient 
and  legal  discharge  of  his  duty,  whether  it 
should  fail  or  not,  and  would  avail  the 
bail,  why  shall  not  equal  or  greater  pre- 
caution by  the  bail  excuse,  him?  It  seems 
to  me,  if  it  does  not,  it  must  be,  as  above 
said,  because  he  must,  at  all  events,  and  in 
every  case,  see  to  its  return  and  entry 
upon  record. 

It  seems  to  me  also,  that  this  case  cannot 
properly  be  likened  to  cases  of  contract,  so 
as  to  make  the  decisions  in  the  latter,  ap- 
plicable to  it.  There  is  no  contract  with 
the  creditor,  in  consequence  of  which  he 
parted  with  his  property.  The  bail  bond 
in  its  terms,  is  a  contract  with  the  Sheriff, 
who,  on  taking  sufficient  cautipn,  is  au- 
thorized to  permit  the  debtor  to  go  at  large, 
instead  of  committing  him  to  jail ;  indeed 
he  is  bound  to  receive  such  suicty.  If,  on 
objection,  the  bail  is  adjudged  insufficient, 
the  Sheriff  is  liable  at  once,  as  if  no  bond 
had  been  taken.  If  the  bail  is  not  objected 
to,  or  is  adjudged  sufficient,  instead  of  an 
assignment  of  this  bond,  and  a  suit  on 
it,  judgment  is  at  once  entered  up  against 

the  bail,  subject  to  be  set  aside 
131      *on  his  entering,    or   some   one   else, 

entering  himself  as  special  bail.  He 
does  so,  and  is  instanter  entitled  to  deliver 
the  principal.  This  is  the  nature  of  hi& 
undertaking;  and  many  cases,  as  before 
stated,  shew  the  indulgence  and  favor  of 
the  Courts  to  the  bail,  which  no  Court 
could  extend  to  ordinary  sureties  on  con- 
tracts. The  bail  is  considered  9s  the  jailor 
of  the  debtor,  and  these  favors  were  ex- 
tended, in  order  to  promote  the  humane 
intentions  of  the  law.  Thus  we  see,  if  the 
defendant  dies  before  Ca.  Sa.  the  bail  is 
exonerated.  So,  if  he  is  guilty  of  felony 
and  to  be  transported,  he  may  be  brought 
up  by  habeas  corpus,  so  as  to  discharge  the 
bail,  although  he  is  sent  instantly  to  New- 
gate, so  that  the  plaintiff  cannot  have  him 
in  execution.  2  Stra.  1207.  If  he  is  sent 
out  under  the  alien  act,  the  bail  is  entitled 
to  an  exoneretur,  because  no  neglect  is 
imputable,  and  the  bail  ought  not  to  suffer 
in  consequence  of  a  law  passed  for  the 
benefit  of  the  public.  Merrick  v.  Vaucher, 
6  Terra.  Rep.  50.  All  these  instances  of 
favor  to  the  bail,  and  a  great  variety  of 
others  which  need  not  be  noticed,  surely 
go  on  the  ground,  that  this  undertaking  is 
not  to  be  considered  in  the  nature  of  a  con- 
tract between  the  bail  and  the  creditor;  but 
an  undertaking  sanctioned  and  encouraged 
by  the  law,  for  reasons  of  sound  policy  and 
humanity;  and  they  equally  go  to  prove, 
that  it  is  no  unjust  or  improper  interfer- 
'ence  between  the  debtor  and  creditor.  The 
cases  in  which  Courts  will  not  interfere, 
although  an  accident  has  occurred,  unless 
compensation  can  be  made,  are  cases  of 
contracts.     Here  too,  it  is  said,  no  compen- 
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•ation  can  be  made,  because  we  cannot  say 
what  chance  the  creditor  wonld  have  had 
to  get  his  debt,  had  special  bail  been  en- 
tered. He  might  have  got  it  on  a  Ca.  Sa. 
or  he  had  a  chance  to  fix  the  bail,  and  we 
can  make  no  calculation  of  what  loss  he 
may  have  sustained ;  and  so  the  payment 
of  the  debt  is  the  only  safe  standard,  as 
we  cannot  place  him  in  the  same  situation. 
It  is  true  an  accident  has  occurred  without 
the  fault  of  either,  by  which  neither  party 
can    be    placed  in    the  situation  they 

132  were  entitled,  '^but  for  it,  to  occupy. 
In  one  respect,  however,  the  creditor 

has  occupied,  and  does  occupy,  all  the  rights 
he  would  have  had,  if  the  recognizance 
had  been  duly  filed.  He  had  it  in  his 
power,  at  the  earliest  possible  time,  to 
take  his  Ca.  8a.  Suppose  he  had  done  so, 
and  had  taken  the  body.  Of  what  could  he, 
in  justice,  complain?  He  could  not  say, 
"I  have  lost  my  chance  of  fixing  the  bail, 
which  I  might  have  had,  if  the  recogni- 
zance had  been  filed.  '*  He  could  only  allege 
that  injniy,  in  case  his  Ca.  8a.  had  been 
returned  "not  found." 

But  from  the  allegations  in  the  bill,  and 
the  proofs  in  this  case,  we  are  justified  in 
considering  it  as  one  in  which  he  had 
taken  the  body,  as  it  is  averred  and  ap- 
pears, that  he  might  at  any  time  have 
done  so.  His  debtor  then  was  insolvent, 
and  he  could  not  get  his  debt  out  of  him. 
He  could  not  have  fixed  the  bail,  as  special 
bail,  because  his  Ca.  Sa.  would  have  been 
executed.  His  only  chance  to  fix  the  bail, 
arises  from  the  accident,  which  has  pre- 
vented his  standing  as  special  bail.  This 
cannot  be  called  a  chance.  The  thing  has 
occurred;  aad  it  depends  on  this  Court, 
whether  this  accident  is  to  avail  him. 

But  by  this  accident,  the  bail  is  deprived 
of  his  remedy  of  surrendering  the  body, 
which  he  wonld  have  had ;  and  it  is  equally 
clear,  that  he  could  and  would  have  doae ; 
whilst  the  appellee  would  only  have  had 
the  remote  possibility  of  fixing  him  on  his 
failure  to  do  so.  The  injury,  therefore,  to 
the  bail,  is  much  greater  and  more  appar- 
ent, than  to  the  creditor.  Shall  we  oppose 
to  this  the  mere  possibility  that  he  might 
have  been  fixed,  and  a  debt,  which  he 
never  contracted  or  contributed  to  contract, 
extorted  from  him,  and  which  the  appellee 
must  have  lost  by  an  imprudent  extension 
of  a  credit  to  an  insolvent  man,  because  of 
thin  accident?  If  we  do,  it  must  be,  I 
think,  because  the  decision  of  this  Court, 
in  the  case  above  referred  to,  is  wrong, 
and  because  accident  is  no  ground  for  re- 
lief, in  such  a  case.  The  appellee  can 
only  complain,  that  he  has,  by  our  deci- 
sion,   been    deprived    of    a    benefit, 

133  which  otherwise  *would  have  resulted 
to  him  from  this  accident.    He  has  no 

claim  which  touches  the  conscience  of  the 
appellant,  and  by  the  admonitions  of  which, 
he  ought  to  pay  this  debt.  It  is  at  most, 
a  case  of  strict  summum  jus.  Can  he,  in 
good  conscience,  avail  himself  of  a  mere 
accident,  by  which  the  bail  has  been  de- 
prived of  his  remedy  to  surrender  the  body, 
and  which,  in  justice,  was  all  he  could  be 
asked  to  do,  and  which  has  always  been 
ready,  so  that,  in  substance,  the  undertak- 
ing has  been  complied  with?    And  shall  he 


expect  a  Court  of  Equity,  which  looks  to 
substance,  to  uphold  his  mere  legal  advan- 
tage, bottomed  on  nothing  but  pure  acci- 
dent? It  seems  to  me,  that  he  cannot  be 
supported  in  such  pretensions. 

I  think,  therefore,  that  the  decree  ought 
to  be  reversed. 

JUDGE  CABELL  concurred  in  opinion 
with  Judge  Carr,  that  the  decree  should  be 
affirmed ;  which  was  accordingly  done. 
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*M'Michen  v.  Amos  and  Others.* 

March,  1820. 


Action  for  Freedom— Strictness  of  Pomi.t— Tbe  same 
strictness,  as  to  form,  is  not  required  in  actions 
for  freedom,  as  In  other  cases. 

Same— issue  Irreffular— Effect  of  Verdict— Where  the 
defendant,  in  such  an  action,  by  his  plea,  protests 
that  the  plaintiff  is  his  slave,  and  that  he  is  not 
flruilty  of  the  assault.  &c.  the  plaintiff  replies  that 
by  reason  of  any  thlnir  by  the  defendant  in  pro- 
testinir  allecred  he  ouirht  uQt  to  be  barred,  &c.'* 
because  he  Is  a  free  person,  and  issue  is  Joined  on 
this  replication:  this  issue,  although  irrefirnlar, 
will  be  sustained  after  verdict. 

Same— Judgment— Sarplusflffe.  —Where  the  jndfrment 
directs  that  the  plaintiff  shall  recover  his  free- 
dom, "and  that  he  be  discharged  from  the  im- 
prisonment in  the  declaration  complained  of."  the 
latter  clause  will  be  regarded  as  mere  surplnsaffe, 
as  the  first  part  of  the  judgment  had  the  effect  to 
discharge  the  plaintiff  from  the  custody  of  the 
defendant. 

Same- Declaration.— Where  such  an  action  isbrougrht 
by  one  person,  for  himself  and  others  who  are 
infants,  the  declaration,  though  informal,  is  sub- 
stantially ffOOd. 

Verdicts- Plndlng  Dependent  on  Point  of  Law.t— A 
verdict  may  find  generally  for  either  party,  de- 
pendent upon  a  single  point  of  law  presented  to 
the  Court,  although  such  a  verdict  is  not  strictly 
a  special  verdict. 

Statute— Slaves— Oath  Required  under— Who  Compe. 
tent  toTakc.$— The  wife  of  a  man  removing  to 
Virginia  with  his  slaves,  is  not  competent  to  take 
the  oath  required  by  the  Act  of  1792.  Rev.  Ck>de. 
ch.  108. 

Same- Release  of  Forfeitures— Application.— The  Act 
of  1819,  which  releases  all  forfeitures  and  penal- 
ties incurred  under  former  laws,  and  not  already 
recovered  or  enforced,  does  not  apply  to  the  case 
of  slaves  illegally  imported,  who  acquired  a  vested 
rlRht  to  freedom,  as  soon  as  the  violation  of  the 
law  was  complete. 

This  was  a  suit  for  freedom,  in  the  Su- 
perior Court  of  Law  for  the  county  of  Ohio, 
brought  by  Amos  for  the  benefit  of  him- 
self, and  that  of  his  infant  brother,  sisters 
and  niece.  The  declaration  is  in  the  usual 
form  of  trespass,  assault  and  battery,  and 
false  imprisonment. 

The  defendant,  M'Michen,  pleaded, 
'*  protesting  that  the  plaintiffs  are  his 
slaves  for  life,  says  he  is  not  guilty  of  the 
trespass,  assault  and    imprisonment  in    the 


«Por  monofl:raphlc  note  on  Verdict,  see  end  of  case. 

t Action  for  Preedom— Strictness  of  Porm.— The  same 
strictness,  as  to  form  will  not  be  required  in  ac- 
tions for  freedom  as  in  other  cases,  for  the  master 
is  deeply  interested  in  not  prolonging  the  litigation 
by  mere  technicalities.  Betty  v.  Horton,  6  Leigh 
625.  citing  principal  case  as  so  holdinfif. 

t Verdicts- Plndlns:  Dependent  on  Point  of  Law.— A 
verdict  flndibg*  all  the  facts  supposed  to  belong  to 
the  case,  and  referring  to  the  court  the  decision  of 
the  law  arlslnfif  upon  these  facts.  Is  not  a  special 
verdict  In  the  usual  acceptation  of  the  term.  Hail 
V.  HaUIff.  98  Va.  829.  24  S.  £.  Rep.  1011.  citing  the 
principal  case  as  so  holding. 

See  principal  case  also  cited  in  Callis  v.  Kemp,  11 
Gratt.  88. 

Upon  a  special  verdict,  the  court  can  presume 
nothing.  Betty  v.  Horton.  5  Leigh  821.  citing  prin- 
cipal case  as  so  holding. 

^Statute— Slaves— Oath  Required  under—Who  Com. 
petent  to  Take.— On  this  subject,  the  principal  case 
was  cited  in  Montsromery  v.  Fletcher,  6  Rand.  61& 
See  principal  case  also  cited  in  Betty  v.  Horton.  5 
Leigh  626. 
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declaration  supposed,  and  of  this  he  puts 
himself  upon  the  country." 

The  plaintiffs  replied,  **that  by  reason  of 
any  thing  by  the  defendant  in  protesting 
alleged »  they  ought  not  to  be  barred  from 
having  and  maintaining  their  action 
against  him,  because  they  say  they  are 
free  persons." 

Upon  this  replication  issue  was  joined. 

The  jury    found   the    following    verdict: 

**That    they   find    for   the    plaintiffs    their 

freedom,  and  one  cent  damages,  sub- 

135  ject  'to   the   opinion    of    the     Court, 
whether     the     removal    of    Richard 

Wetherhead,  with  his  family,  from  the 
State  of  Maryland,  tu  the  county  of 
Rockingham  in  this  State,  in  the  month  of 
November,  1800,  and  the  bringing  with 
him  the  plaintiffs,  and  the  taking  of  the 
oath  prescribed  by  law,  within  60  days 
from  his  arrival  in  the  said  county  of  Rock- 
ingham, by  Elizabeth  the  wife  of  the  said 
Richard,  was  a  compliance  of  the  law  regu- 
lating the  importation  of  slaves.  If,  in  the 
opinion  of  the  Court,  the  law  be  for  the  de- 
fendant, then  they  find  for  the  defend- 
ant." 

The  Court  gave  judgment  for  the  plain- 
tiffs, and  added,  ^'It  is  therefore  considered 
by  the  Court,  that  the  plaintiffs  recover  of 
the  defendant  one  cent,  the  damages  as- 
sessed by  the  said  jury,  together  with  their 
freedom,  and  that  they  be  discharged  from 
the  imprisonment  in  the  declaration  com- 
plained of."  From  this  judgment  the  de- 
fendant appealed. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellees, 

March  1.  JUDGE  CABELL  delivered 
his  opinion,  in  which  the  other  Judges  con- 
curred.* 

Several  objections  were  made  by  the  coun- 
sel for  the  appellant,  to  the  form  of  the 
proceedings  in  this  case.  Before  I  examine 
them,  I  will  remark  that  this  Court  has 
often  declared,  that  the  same  strictness  as 
to  form  will  not  be  required  in  actions  for 
freedom,  as  in  other  cases;  and  that  these 
actions,  like  actions  of  ejectment,  will  be 
moulded  into  such  form,  as  is  best  calcu- 
lated to  try  the  real  question  in  contro- 
versy. 

The  first  objection  is,  that  the  issue   was 

not   joined    on    the    plea    of    not     guilty, 

but  on    the  protestation  in    that    plea 

136  *that   the   plaintiffs   were  the  slaves 
of  the  defendant.     It  is  very  true  that 

that  was  an  irregularity  ;  but  as  the  issue 
was  joined  upon  the  fact  whether  the  plain- 
tiffs were  free  or  not,  the  merits  of  the 
controversy  between  the  parties  were  fairly 
brought  in  issue ;  and  it  is  too  late,  after 
verdict,  to  take  advantage  of  the  infor- 
mality in  joining  the  issue. 

The  next  objection  is,  thafc  the  judgment 
directs  the  plaintiffs  to  be  discharged  from 
the  imprisonment  in  the  declaration  com- 
plained of.  The  judgment  that  the  plain- 
tiffs recover  their  freedom,  and  the  dam- 
ages assessed  by  the  jury,  had  the  full 
effect  to  discharge  them  from  the  custody 
of  the  defendant;  the  additional  direction 
complained  of,  was,  therefore,  mere  sur- 
plusage,   which    cannot   vitiate   the   judg- 


*The  Pbbsident  absent. 


ment.  Nor  would  any  useful  purpose  be 
answered  by  the  correction  of  this  irregu- 
larity, since  no  question  of  costs  is  in- 
volved. 

It  was  next  objected,  that  judgment 
should  have  been  rendered  for  Amos  only  ; 
because  he  alone  declared  as  plaintiff,  su- 
ing for  himself  and  the  other  petitioners, 
who  were  infants;  audit  was  contended, 
that  if  the  verdict  had  been  for  the  defend- 
ant, a  judgment  thereon  would  have  been 
no  bar  to  a  new  suit  by  the  others.  Al- 
though the  declaration  was,  in  this  respect* 
informal;  yet  I  think  that  all  the  petition- 
ers were  substantially  plaintiffs;  and  as 
their  case  was  fairly  tried,  had  it  been 
against  them,  it  would  have  been  so  far  a 
bar,  as  that  no.  Court  would  have  given 
them  permission  to  bring  another  suit. 
The  declaration  in  the  case  of  Maria  v. 
Surbaugh,  2  Rand.  228,  was  in  the  same 
form ;  yet  it  did  not  preclude  the  Court 
from  deciding  the  merits  of  the  case,  as  to 
the  children  of  Maria. 

I  come  now  to  the  more  important  ques- 
tions made  in  this  case. 

The  verdict  of  the  jury  is  as  follows: 
^*We  find  for  the  plaintiffs  their  freedom 
and  one  cent  damages;  subject  to  the 
opinion  of  the  Court,  whether  the  removal 
of  Richard  Wetherhead,  with  his  family, 
from  the  State  of  Maryland  to  the  county 
of  Rockingham,  in  this  State,  in  the 
137  month  *of  November,  1800,  and  the 
bringing  with  him  the  plaintiffs,  and 
the  taking  the  oath  prescribed  by  law, 
within  60  days  after  his  arrival,  in  the 
county  of  Rockingham,  by  Elizabeth,  the 
wife  of  the  said  Richard,  was  a  compliance 
with  the  law  regulating  the  importation  of 
slaves.  If,  in  the  opinion  of  the  Court, 
the  law  be  for  the  defendant,  then  we  find 
for  the  defendant." 

It  is  contended  by  the  counsel  for  the 
appellant,  that  this  verdict  is  too  imper- 
fect, on  account  of  its  uncertainty,  to  en- 
able the  Court  or  render  judgment. 

This  is  not  a  special  verdict,  in  the  usual 
acceptation  of  the  term ;  a  verdict,  finding 
all  the  facts  supposed  to  belong  to  the  case, 
and  referring  to  the  Court  the  decision  of 
the  law  arising  on  those  facts.  The  jury 
do  not  profess  to  find  all  the  facts  which 
constitute  the  case.  On  the  contrary,  the 
finding  is  a  general  one,  that  the  plaintiffs 
are  free,  unless,  upon  a  single  point  of 
law  reserved,  the  Court  shall  be  of  opinion 
that  the  law  is  for  the  defendant.  There 
can  be  no  difficulty  in  comprehending  the 
true  nature  of  a  verdict  like  this,  altnough 
writers,  in  attempting  to  name  it,  may  not 
have  been  fortunate  in  using  terms  of 
great  precision.  In  2  Tidd's  Prac.  809,  it 
is  said,  '^another  method  of  finding  a  species 
of  special  verdict  is,  when  the  jury  find  a 
verdict  generally  for  either  party,  but  sub- 
ject nevertheless,  to  the  opinion  of  the 
Court  above,  on  a  special  case,  stated  by 
the  counsel  on  both  sides,  with  regard  to  a 
matter  of  law."  In  1  Archbold,  192,  it  is 
said,  '*also  where  a  difficulty  in  point  of 
law  arises,  the  jury  may,  instead  of  finding 
a  special  verdict,  find  a  general  verdict, 
for  the  plaintiff,  subject  to  the  opinion  of 
the  Judge,  or  the  Court  above,  on  a  special 
case   stated    by   the  counsel  on  both  sides. 
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with  regard  to  the  matter  of  law."  It 
is  not  material,  whether,  with  one  of  these 
writers,  we  call  this  proceeding  *'a  species 
of  special  verdict,"  or  with  the  other,  **a 
general  verdict*'  with  **a  special  case." 
Thej  both  mean  the  same  thing;  a  general 
conclusion  drawn  by  the  jury,  from  the 
facts,  in  favor  of  one  or  the  other  party; 
anbject,  however,    to    the   opinion    of 

138  the  *Court  as  to  the  law  arising  on    a 
case  specially  stated  by  the  jury.    Such 

a  general  conclusion  for  one  party,  neces- 
sarily carries  with  it  the  idea  that  that 
party  must  prevail,  unless  the  law  upon  the 
special  case  referred  to  the  Court,  shall  be 
against  him.  All  facts,  not  found  in  the 
special  case,  are  excluded  from  the  consid- 
eration of  the  Court,  or  are  negatived  by 
the  general  finding  in  his  favor.  The 
*» special  case"  would  be  nugatory,  if  the 
Court  were  to  go  out  of  it. 

The  case  specially  stated  by  the  jury,  is, 
that  Richard  Wetherhead  removed  with  his 
family  from  Maryland  to  Rockingham 
county  in  Virginia,  in  November,  1800, 
and  brought  with  him  the  plaintiffs;  and 
that  Elizabeth,  the  wife  of  the  said  Rich- 
ard, within  60  days  alter  his  arrival  in 
Rockingham,  took  the  oath  prescribed  by 
law;  and  the  question  submitted  by  the 
jury  is,  whether  the  taking  of  the  oath  by  the 
wife,  was  a  compliance  with  the  law 
regulating  the    importation  of   slaves. 

The  Act  of  1792,  Rev,  Code,  ch.  103,  pro- 
hibited the  importation  of  slaves,  but  con- 
tained an  exception  in  favor  of  persons 
removing  from  any  other  State,  and  be- 
coming citizens  of  this,  and  bringing 
slaves  with  them,  provided  that  within  60 
days  after  such  removal,  they  take,  before 
some  Justice  of  the  Peace,  a  certain  oath 
therein  prescribed:  the  substance  of  which 
was,  that  the  slaves  .  brought  in  by  them 
were  not  brought  in  with  intention  to  sell 
them,  nor  were  they  imported  from  Atrica, 
or  the  West  Indies,  Ac. 

Whether  the  wife  of  a  person  removing 
to  his  State,  and  bringing  slaves  with 
him,  can  take  the  oath  to  any  legal  pur> 
pose,  merely  because  she  is  wife,  was  ad- 
mitted to  be  too  plain  for  argument;  for 
she  cannot  swear  as  to  the  intention  of  the 
husband,  nor  is  she  the  person  bringing 
the  slaves;  and  yet  this  is  the  only  ques- 
tion submitted  by  the  jury.  The  language 
of  the  jury  is  plain  and  unequivocal,  and 
will  not  bear  any  other  rational  construc- 
tion. 

But  it  is  said,  that    this   question    is   so 

plain  that  we  cannot   presume   the   parties 

intended    to     submit     it:    that     no 

139  *lawyer     would    have   made   it,    nor 
would  the  Judge    have  suffered    it   to 

be  put  upon  the  record.  This  is,  indeed, 
a  novel  argument.  If  the  records  of  this 
Court  be  searched,  it  would  be  found  that 
questions  as  plain  (plainer  theie  could  not 
be)  have  been  often  made,  and  in  some 
instances,  incorrectly  decided,  in  the  In- 
ferior Courts.  It  would  be  strange  indeed, 
if  the  very  plainness  of  the  case  were  to  be 
made  the  only  foundation  of  doubts  and 
difficulties. 

It  is  however  contended,  that  there  may 
be  cases  in  which  the  wife  may  be  the 
proper  person  to  take  the  oath,  as  where  the 


slaves  are  her  separate  property,  or  where 
they  are  held  by  her  as  a  trustee,  or  as 
executrix  or  administratrix,  &c.  But,  I 
think  it  very  clear,  from  the  positive  find- 
ing of  the  jury,  that  the  jury  did  not  mean 
to  submit  a  question  on  any  such  case.  I 
think  it  very  manifest,  that  the  Act  of 
Assembly  intended  the  oath  to  be  taken  by 
the  proprietor  of  the  slaves;  although  the 
proprietor  is  not  otherwise  described  than 
as  the  person  removing  and  bringing  the 
slaves  with  him.  When,  therefore,  the  jury 
speak  of  Richard  Wetherhead,  and  apply  to 
him  the  very  words  found  in  the  Act  of  As- 
sembly, removing  and  bringing  the  slaves 
with  him,  they  intended  to  speak  of  him 
as  the  proprietor;  and  when  they  speak  of 
the  wife,  they  speak  of  her  merely  as  wife. 
Besides,  if  the  wife  had  been  the  pro- 
prietor, it  cannot  for  a  moment  be  believed, 
that  the  jury  would  have  been  permitted  to 
be  silent  as  to  a  fact,  which  must  have 
been  known  to  the  counsel  and  the  Court, 
to  be  so  important  to  the  correct  decision  of 
the  cause.  But  be  this  as  it  may,  it  is 
sufficient  to  say,  that  it  does  not  appear 
by  the  verdict,  that  any  of  the  supposed 
cases  existed,  or  were  alleged  by  the  par- 
ties to  exist;  or  if  alleged  to  exist,  the  jury 
have  negatived  it,  by  not  finding  it  to 
exist.  No  verdict  of  this  kind  could  ever 
stand,  if  the  party  or  the  Court  were 
allowed  to  suppose  facts,  not  found  in  the 
special  case.  It  is  not  necessary  that  the 
jury  shall  expressly  find,  that  certain  facts 
do  not  exist.    The  mere  silence  of  the  jury 

is  tantamount  to  an  express  finding 
140      *that  no  facts  exist,  repugnant  to  the 

general  conclusion  they  have  drawn 
in  favor  of  the  party.  In  the  case  of  Hook 
V.  Nanny,  2  Munf.  379,  (which,  like  this, 
was  a  case  for  freedom,)  the  jury  find  cer- 
tain facts,  and  then  conclude,  "we  there- 
fore find  the  plaintiffs  free."  Judgment 
was  rendered  for  the  plaintiffs,  and  was 
affirmed  by  the  unanimous  opinion  of  this 
Court.  Judge  Coalter  remarked,  **The 
jury,  in  this  case,  find  two  facts:  1.  That 
Nanny  was  brought  into  this  Common- 
wealth by  Jones,  from  North  Carolina, 
subsequent  to  the  51h  of  October,  1778. 
2.  They  also  find  from  inspection,  that  the 
plaintiff  is  a  white  woman.  I  say  nothing," 
(adds  the  Judge, )  *  *of  the  other  finding,  viz : 
*that  if  the  plaintiff  was  a  slave,  it  doth 
not  appear  that  Jones  did  comply  with  the 
provisions  of  the  Act  to  prevent  the  farther 
importation  of  slaves,*  because,  (says  the 
Judge,)  the  jury  need  not  find  the  negative 
of  a  fact,  which  the  defendant  must  shew, 
in  order  to  support  his  plea  of  justification. 
That  part  of  the  verdict,  therefore,  must 
be  clearly  rejected  as  surplusage.  The 
case  will  stand  upon  the  other  two  facts, 
accompanied  by  the  general  finding  that 
the  plaintiffs  are  free.  The  facts  aforesaid 
are  entirely  distinct  in  their  nature,  and 
not  depending  at  all  on  the  same  testimony; 
and  either  of  them,  if  found  upon,  proper 
legal  testimony,  will  entitle  the  party,  ipso 
facto,  to  freedom,  unless  the  defendant  can 
shew  something  to  take  his  case  out  of  their 
influence."  In  the  case  of  Garnet  v.  Sam, 
5  Munf.  542,  the  same  principle  is  advanced 
by  this  Court.  Suppose,  in  the  case  before 
us,  the  jury  had  found  the   plaintiffs    free, 
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subject  to  the  opinion  of  the  Court,  on  the 
following  fact;  that  Wetherhead  removed 
from  Maryland  to  this  State,  in  the  year 
1300,  bringing  the  plaintiffs  with  him  as 
slaves.  Most  unquestionably,  this  Court 
would  adjudge  them  to  be  free.  But,  as  it 
was  proved  to  the  jury,  that  the  wife  took 
the  oath,  they  submit  the  single  question, 
whether  this  taking  of  the  oath  was  a 
compliance  with  the  law ;  and  as  it  is  ad- 
mitted that  it  was  not,  I  cannot  see  how  it 
-can  make  the  case  of  the  defendant  better 
than  if  it  had   not  been  stated  at  all. 

141  *The  objection,  therefore,  as  to  the 
uncertainty  of  the  verdict,  is  without 

foundation. 

It  is  said,  that  according  to  the  principles 
established  in  Garnet  v.  Sam  &o.,  5  Munf. 
542,  and  Abram  &c.  v.  Matthews.  6  Munf. 
159,  it  might  have  been  left  to  the  jury,  to 
presume  from  the  facts  found,  that  the 
wife,  in  this  case,  was  the  proper  person 
to  take  the  oath.  In  both  of  these  cases, 
more  than  20  years  had  elapsed,  between 
the  importation  of  the  slaves  and  the  com- 
mencement of  the  action ;  and  it  was  de- 
cided, that  such  a  lapse  of  time  should  be 
left  to  the  jury  as  the  foundation  of  a  pre- 
sumption, that  the  oath  required  by  law 
had  been  rightly  taken.  And  considering 
the  great  difficulty  which  would  generally 
attend  the  proving  such  a  fact,  after  such 
a  lapse  of  time,  nothing  could  be  more  rea- 
sonable than  such  a  presumption.  But  such 
presumption,  however  well  founded,  was 
liable '  to  be  repelled  by  proofs.  In  the 
present  case,  the  time  was  short  of  20  years. 
It  is  not  pretended  that  the  husband  took 
the  oath.  That  fact  is  negatived  by  the 
express  finding,  that  the  oath  was  taken  by 
the  wife.  The  facts,  which  alone  could 
justify  the  oath  by  the  wife,  do  not  depend 
upon  such  fugitive  testimony,  as  did  the 
fact  presumed  in  the  cases  referred  to.  If 
the  wife  had  the  separate  property  in  the 
slaves,  or  if  she  were  trustee,  executrix  or 
administratrix,  such  fact  might  have  been 
proved  by  testimony  in  writing  or  on  rec- 
ord ;  or,  if  that  evidence  had  been  lost, 
its  former  existence  might  have  been  estab- 
lished by  parol  testimony;  or,  if  the  hus- 
band had  died  within  the  60  days,  that  fact, 
(admitting  it  to  be  sufficient  to  justify  the 
oath  by  the  wife,)  was  very  different  from 
the  fact  presumed  in  the  cases  referred  to. 
It  did  not  depend  upon  the  testimony  of  a 
single  witness  who  may  have  died.  It 
must  have  been  a  fact  of  notoriety,  and 
susceptible  of  easy  proof.  I  therefore  think 
it  ought  not  to  have  been  left  to  the  jury, 
to  presume  such  facts  as  would  justify  the 
wife  in  taking  the  oath,  until  at  least  20 
years  had  elapsed.  But  be  this  as  it  may, 
we  do  not  know  that  any   such   ques- 

142  tion  *was  made  at  the  trial ;  and  it  is 
now  too  late  to  make  it.  If  such  pre- 
sumption was  pressed  on  the  jury,  it  might 
have  been,  and  probably  was,  repelled  by 
opposing  testimony.  The  jury  have  not, 
in  fact,  made  any  such  presumption;  and 
it  is  not  competent  to  the  Court  to  make  it 
for  them. 

But  it  is  contended,  that  the  right  of  the 
appellees  *o  freedom,  under  the  Act  of  1792. 
was  taken  away  by  the  Act  of  1819,  which 
releases  all    forfeitures   and    penalties   in- 


curred under  former  laws,  and  not  already 
recovered  or  enforced.  1  Rev.  Code,  422, 
sec.  4.  It  may  be  admitted,  that  the  right 
of  a  slave  to  be  free,  in  consequence  of 
being  imported  contrary  to  the  Act  of 
1792,  was  a  forfeiture  imposed  upon  the 
owner,  by  way  of  penalty.  But  at  the 
very  moment  that  this  forfeiture  was 
incurred  by  the  owner,  under  that  Act, 
a  perfect  right  to  freedom  vested  in 
the  slave,  by  the  same  Act.  I  call  it 
a  perfect  right,  because  its  enjoyment 
might  be  enforced  by  due  course  of 
law,  the  moment  it  vested ;  and  it  vested 
as  soon  as  the  violation  of  the  law  was 
complete;  viz:  as  soon  as  12  months  elapsed 
from  the  importation.  He  was  from  that 
moment  a  free  man  * 'illegally  held  in 
slavery."  If  it  were  not  so,  he  could 
never  recover  freedom;  for,  it  is  the  busi- 
ness of  Courts,  not  to  create,  but  only  to 
enforce  existing  rights.  Again,  out  laws 
declare,  ^*that  all  children  shall  be  bond 
or  free,  according  to  the  condition  of  the 
mother."  Maria  v.  Surbaugh,  2 Rand.  228. 
If  a  female  slave  had  been  brought  into 
this  State,  under  the  Act  of  1792,  had  re- 
mained here  12  months,  (the  requisites  of 
the  law  not  being  complied  with,)  and  then 
had  had  a  child,  and  died ;  it  is  perfectly 
clear,  that  such  child  would  be  entitled  to, 
and  would  receive  his  freedom ;  and  this 
decisively  proves,  that  the  mother  was  in 
fact,  free,  although  she  had  not  been  de- 
clared so  by  the  judgment  of  a  Court  of 
Law.  The  Act  of  1819  contemplated  cases, 
in  which  rights  might  be  absolutely  vested 
under  former  laws,  which  were  not  in- 
tended to  be  disturbed ;  and  also  cases  in 
which  forfeitures  had  been  incurred,  where 

no  right  had  vested  in    any  particu- 
143      lar     ^persons.     The     Act      of     1806 

afforded  instances  of  this  latter  de- 
scription. That  Act'  declares,  that  an 
illegal  importer  of  slaves  shall  forfeit  all 
right  to  the  slaves,  and  that  such  right 
shall  vest  in  the  overseers  of  the  poor  of 
any  county,  who  should  apprehend,  or 
attempt  to  apprehend  them.  The  right 
forfeited  by  the  owner,  did  not  vest,  how- 
ever, in  any  one,  until  the  slaves  were 
apprehended,  or  until  an  attempt  was  made 
to  apprehend  them.  These  were  the 
forfeitures,  and  such  as  these,  that  the  Act 
of  1819  intended  to  remit;  and  such  re- 
mission violated  the  rights  of  no  one.  But 
under  the  Act  of  1792,  a  right  to  freedom 
was  actually  vested  in  the  imported  slaves; 
and  it  was  the  intention  of  the  Act  of  1819, 
to  preserve  that  right. 
The  judgment  must  be  affirmed. 
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II.  Form  of  General  Verdict. 

A.  Duty  of  Ctourt 

B.  In  Civil  Cases. 

1.  Proper  Form  on  Demurrer  to  Evidence. 

C.  In  Criminal  Cases. 

III.  Requisites  of  General  Verdict. 

A.  Deliberation. 

B.  Unanimity. 

C.  Conformity  to  Instructions. 

D.  Responsiveness  to  Issue. 
1.  Generally. 

a.  In  Particular  Instances. 
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£.  Certainty  of  Finding. 

1.  In  Clyll  Cases. 

a.  Sufficient 

b.  iDsufficient 

2.  In  Criminal  Cases. 

a.  Sufficient. 
(1)  Rule. 

b.  Insufficient 

F.  ReferrlnfiT  to  Indictment 

G.  SiffnlDfiT. 
H.  PerfectlDff. 

I.  Impeacbinff. 
IV.  Amount  Pound  by  Verdict 

A.  Excessive. 

B.  Cerulnty. 

V.  Rendition  and  Reception  of  Verdict 

A.  In  Criminal  Cases. 

B.  In  CiTll  Cases. 

VL  Effect  of  the  General  Verdict 
A.  General  Rule. 
L  Illustration  of  Rule 

a.  In  Civil  Cases. 

b.  In  Criminal  Cases. 
(I)  CurlDg"  Errors. 

(a)  In  Civil  Cases, 
(aa)  Wben  Cured, 
(bb)  When  Not  Cured. 

(b)  In  Criminal  Cases^ 
(aa)  When  Cured. 

VII.  Construction  of  Verdict 

A.  General  Rule. 

B.  In  Civil  Cases. 

C.  Criminal  Cases. 

VIII.  Amendment  of  Verdict 

A.  General  Rule. 

B.  Time  of  Amendment 

C.  Rule  Illustrated. 

1.  Amendment  by  Court 

2.  Amendment  by  the  Jury. 

IX.  Special  Verdict 

A.  Rules  Governing. 

1.  Question  Submitted  Must  Be  Material, 
a.  Exception. 

2.  Certainty  of  Findiuf. 
a.  The  Rule. 

h.  Rule  Applied  in  Particular  Instances. 
(1)  In  Actions  of  Ejectment 
(8)  In  Writ  of  Rlrtt 

(3)  Action  on  Protested  Bill  of  Bxchanffe. 

(4)  In  Action  on  Bond. 

<6)  Fixing  Liability  for  Assault 

(6)  On  Question  of  Fraud. 

(7)  In  Action  for  Rent 

(8)  In  Action  of  Detinue. 

(9)  In  Action  on  Note. 
X.  Subject  to  Courtis  Opinion. 

XI.  Discretion  as  to  Nature  of  Verdict 

Cross  RefereocM  to  Mooographic  Notes. 

Amendments,  appended  to  Snead  v.  Coleman,  7 

Gratt  800. 
Appeal  and  Error,  appended  to  Hill  v.  Salem, 

etc.  Turnpike  Co..  1  Rob.  268. 
Autrefois,  Acquit  and  Convict  (Jeopardy),  ap- 
pended to  Paffe  V.  Com..  28  Gratt  043. 
Damasres.  appended  to  Norfolk,  etc.,  R.  Co.  v. 

Ormsby.  27  Gratt  466. 
Demurrers,  appended  to  Com.  v.  Jackson.  2  Va. 

CTas.  80i. 
Detinue  and    Replevin,    appended  to  Hunt  v. 

Martin,  8  Gratt.  678. 
Ejectment  appended  to  Tapscott  v.  Ck>bbs,  li 

Gratt  172. 
Evidence,  appended  to  Lee  v.  Tapscott  2  Wash. 

278. 


Homicide,  appended  to  Souther  v.  Com.,  7  Gratt. 

878. 
Indictments.  Informations  and  Presentments. 

appended  to  Boyle  v.  Com.,  14  Gratt.  074. 
Instructions,  appended  to  Womack  v.  Circle,  20 

Gratt  102, 
Interest,  appended  to  Fred  v.  Dixon.  27  Gratt 

641. 
Issue  out  of  Chancery,  appended  to  Lavell  v. 

Gold.  25  Gratt  478. 
Judgments,  appended  to   Smith  v.  Charlton.  7 

Gratt  426. 
Juries,  appended  to  Chahoon  v.  Com.,  20  Gratt 

788. 
Larceny,  appended    to   Johnson    v.   Com.,    24 

Gratt  556. 
New  Trials,  appended  to  Boswell  v.  Jones,  1 

Wash.  822. 
Unlawful  Detainer,  appended  to  Dobson  v.  Cul- 
pepper, 28  Gratt  852. 
Variance,  appended  to  Harris  v.  Harris,  2  Rand. 
481. 

I.  OENERAL  VERDICT. 
Separate  Verdict  Where  Two  Persons  Tried  Jointly. 
—Where  two  persons  are  indicted  and  tried  jointly 
for  the  same  offense  the  same  jury  may.  by  sep- 
arate verdicts,  acquit  the  one  and  convict  the  other. 
State  V.  Lilly,  47  W.  Va.  408,  86  S.  E.  Rep.  887. 

Ezceedlns:  Aothority  In  Fixing  Penalty.  Surptasnce. 
-And,  it  is  held  in  Stale  r.  Greer.  22  W.  Va.  820, 
that  thoug-h  a  jury  have  no  authority  to  fix  the 
term  of  imprisonment  yet  if  they  do.  it  is  mere 
surplusasre.  and  the  verdict  of  ffuilty  is  srood. 

On  5lngle  Count  Alleging  Burglary  and  Larceny. 
—Upon  a  count  properly  alleging  both  burglary  and 
larceny,  there  may  be  a  general  verdict  of  guilty. 
State  V.  McCluug.  85  W.  Va.  280.  13  S.  E.  Rep.  864. 
See  SUte  v.  Williams,  40  W.  Va.  268.  21  S.  E.  Rep. 
721:Speersv.  Com..  17  Gratt  670;  Moody  v.  State,  1 
W.  Va.  887. 

When  Orand.  and  Petit,  Larceny  Charged.— And. 
upon  an  Indictment  for  grand  larceny  a  verdict 
convicting  of  petit  larceny  is  good,  as  the  major 
includes  the  minor  offense.  State  v.  McClung.  86  W. 
Va.  280.  18  S.  E.  Rep.  856.  See  Howe's  Case.  28  W. Va. 
110;  Hardy  v.  Com..  17  Gratt  592;  Canada  v.  Com..  22 
Gratt  899:  ^xpor<«  Garrison,  88  W.  Va.  888,  15  S.  E. 
Rep.  418;  SUte  v.  Meadows.  18  W.  Va.  880. 

Where  Morethan  One  Count— Although  an  indict- 
ment may  contain  more  than  one  count  a  verdict 
of '*guilty  as  charged  in  the  indictment"  is  good. 
Moody  V.  State.  1  W.  Va.  840. 

One  Qood.  and  Other  Bad,  Counts.— But  a  good  cotlnt 
in  the  indictment  where  there  are  others  which 
are  bad.  will  not  support^  general  verdict  of  guilty, 
when  the  offenses  are  punishable  by  conflnement 
in  the  penitentiary.  Clere  v.  Com..  8  Gratt  815: 
Mowbray  v.  Com..  11  Leigh  848:  Shifflet  v.  Com..  14 
Gratt  872;  Jones  v.  Com..  88  Va.  051.  12  S.  E.  Rep.  950. 
See  Kirk  v.  Com..  9  Leigh  827  (overruled). 

U.  PORH  OP  OENERAL  VERDICT. 

A.  DUTY  OF  COURT.— Trial  courts  should  see 
that  verdicts  are  put  in  proper  form  before  juries 
are  discharged,  but  If  any  change  is  made  in  the 
substance  of  the  verdict  the  jury  should  be  sent 
back  to  their  room,  where  they  can,  untrammeled 
by  the  presence  and  influence  of  others,  find  such 
verdict  as  they  think  proper.  Porterfleld  v.  Com.. 
91  Va.  807,  22  S.  E.   Rep.  852. 

B.  IN  CIVIL  CASES. 

In  Ejectment— In  ejectment  the  verdict  read,  *'we, 
the  jury,  find  for  the  plaintiff  the  land  in  the  dec- 
laration mentioned,  and  one  cent  damages."  which, 
it  seems,  was  sufficient  In  form.  M*Murray  v 
Oneals.  1  Call  249. 
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And  on  a  plea  of  not  gruilty  to  a  declaration  In 
ejectment,  that  defendant  unlawfully  withhold, 
possession  of  land,  the  verdict  was,  **we.  the  jury 
find  that  the  defendant  does  not  withhold  posses- 
sion of  the  land  In  the  declaration  mentioned,  as 
allesred,  and  therefore  find  for  the  defendant  on 
the  Issue  Joined,'*  which  was  pood  in  form.  An- 
drews V.  Roseland  Iron  &  Coal  Co.,  89  Va.  895.  16  S.  E. 
Rep.  255. 

On  Writ  of  Unlawful  Detainer.— A  verdict  in  a  writ 
of  unlawful  detainer,  reading,  "we.  the  Jury,  find 
that  the  defendants  are  unlawfully  In  possession 
and  withhold  from  the  plaintiff^  the  premises  in 
the  summons  mentioned."  is  sufllclent  to  enter 
judgrmentupon.  Mann  v  Bryant,  12  W.  Va,  619.  See 
Paul  V.  Smiley,  4  Munf.  468;  M'Murray  v.  Oneal.  1 
Call  246. 

In  Action  of  Tre^pasa.— A  verdict  in  an  action  of 
trespass  on  the  case,  reading,  "we,  the  Jury,  find 
for  the  defendants,"  is  good,  the  plea  being  "not 
guilty."  Peters  V.  Johnson.  50  W.  Va.  644,  41  S.  E., 
Rep.   190;  Lewis  v.  Chllders.  13  W.  Va.  1. 

1.  Propbb  Form  on  Demurrer  to  Evidence.— In 
an  action  on  notes,  the  only  defense  set  up  is  for 
damages  by  way  of  special  set-off  and  plaintiff 
demurs  to  defendant's  evidence,  it  seems,  the  proper 
form  of  verdict  would  be,  "we,  the  Jury,  upon  the 
issue  Joined,  find  for  the  defendant  and  assess  his 
damages  at  a  stated  sum,  subject  to  the  opinion  of 
the  court  upon  the  plaintiff's  demurrer  to  the  evi- 
dence: but  if.  upon  the  demurrer  to  the  evidence, 
the  law  be  with  the  plaintiff,  then  we  find  for  the 
plaintiff  the  sum  ascertained  to  be  due  him."  South- 
ern Roanoke  L.  Co.  v.  Roberts.  99  Va.  490,  39  S.  E. 
Rep.  188. 

C.  IN  CRIMINAL  CASES.-When  the  record 
shows  that  a  verdict  was  delivered  in  open  court, 
it  Is  Immaterial  that  It  does  not  .<ihow  the  verdict 
wassigned.  Hall  v.  Com.,  89  Va.  180,  15  S.  E.  Rep. 
617:  Woods  v.  Com.,  86  Va.  934.  11  S.  E.  Rep.  799: 
Crump  V.  Com..  98  Va.  835,  23  S.  E.  Rep.  760.  See 
also.  State  v.  Morgan,  35  W.  Va.  260,  13  S.  E.  Rep. 
885. 

And  so.  the  verdict  is  sufficient  In  form  if  signed 
by  J.  S.  Plerpont,  though  the  record  shows  Jeri- 
mlah  S.  Plerpont  was  the  Juryman  sworn.  State  v. 
Morgan.  85  W.  Va.  260,  13  S.  E.  Rep.  386. 

Od Charge  of  Murder.— "We.  the  Jury,  agree  and 
find  the  defendant.  Virgil  Staley,  not  guilty  of 
murder  In  the  first  or  second  degree,  as  charged  In 
the  within  indictment,  but  do  agree  and  find  the 
defendant.  Virgil  Staley,  guilty  of  voluntary  man- 
slaughter." is  sufficient  in  form.  State  v.  Staley,  45 
W.  Va.  792,  82  S.  E.  Rep.  198. 

And,  on  an  indictment  charging  one  as  principal 
in  the  second  degree  to  a  murder,  a  verdict  which 
finds  the  accused  "guilty,  as  charged  in  the  Indict- 
ment," and  fixes  his  punishment,  is  sufficient. 
Horton  v.  Com.,  99  Va.  848,  38  a  E.  Rep.  184. 

On  Charge  of  Breaking  and  Entering.— A  verdict 
finding  defendant  guilty  of  breaking  and  entexing 
the  store  of  a  certain  firm  Is  sufficient,  although  it 
does  not  set  out  the  individual  names  of  the  part- 
ners as  alleged  in  the  indictment  Henderson  v. 
Com.,  98  Va.  794.  34  S.  E.  Rep.  881. 

On  Charge  of  Malicious  Stabbing.— On  a  trial  for 
"maliciously  stabbing  with  intent  to  malm,  dis- 
figure, disable  and  kill,"  a  verdict  finding  "the 
defendant  not  guilty  as  charged,"  but  finding  him 
"guilty  of  unlawful  cutting."  Is  not  good  In  form. 
Stale  V.  Davis,  31  W.  Va.  390,  7  S.  E.  Rep.  24. 

III.   REQUISITES  OP  GENERAL  VERDICT. 

A.  DELIBERATION. 

Jury  In  Charge  of  WItncM.— The  verdict  of  a  Jury 
in  a   criminal  case  will  not  be  set  aside   merely 


because  the  Jury  was  put  In  custody  of  a  deputy 
sheriff  who  had  testified  for  the  commonwealth. 
Reed's  Case,  98  Va.  817,  830.  86  S.  E.  Rep.  399. 

Compromise.— And  when  the  Jury  agree  as  to  the 
guilt  of  the  prisoner,  but  disagree  as  to  term  of 
Imprisonment.  It  does  not  affect  the  verdict  that 
the  term  of  Imprisonment  Is  arrived  at  by  average. 
Thompson  v.  Com.,  8  Gratt.  687. 

B.  UNANIMITY. 

Presence  of  Juror.— The  verdict  ot  the  Jury  must  be 
unanimous;  and,  therefore.  If  the  twelfth  juror 
reUres  from  the  court  before  the  verdict  Is  writ- 
ten and  received,  such  verdict  is  a  nullity.  Com. 
V.  Gibson.  2  Va.  Cas.  73. 

And  so,  on  trial  for  grand  larceny  the  Jury  find 
prisoner  guilty  but  fall  to  fix  term  of  Imprison- 
ment, and  are  discharged,  but  Instantly  called 
back,  all  but  one,  and  then  fix  the  punishment. 
The  verdict  was  bad.    Mills  v.  Com..  7  Leigh  751. 

C.  CONFORMITY  TO  INSTRUCTIONS.— Though 
a  verdict  be  contrary  to  the  Instructions,  yet.  if 
there  was  no  evidence  to  prove  the  case  supposed 
by  them.  It  will  not  be  set  aside.  Smith  v.  Tate,  82 
Va.  657. 

D.  RESPONSIVENESS  TO  ISSUE. 

1.  Gbnbrally.— The  verdict  of  a  Jury  which  neces- 
sarily disposes  of  all  the  issues  in  the  case,  Is  suf- 
ficient, although  It  may  not  respond  separately  to 
each  several  issue  presented  by  the  pleadings. 
Black  V.  Thomas.  21  W.  Va.  711.  See  Lewis  v.  Chll- 
ders, 13  W.  Va.  1 ;  Lanier  v.  Harwell,  6  Munf.  79. 

But  where  a  verdict  contains  matter  of  fact  whlcb 
Is  Immaterial,  and  not  responsive  to  the  Issue,  sucb 
matter  may  be  rejected  as  surplusage,  and  the 
verdict  shall  stand  If  the  remaining  portion  Is  re- 
sponsive to  the  issue,  and  not  open  to  any  further 
objection.  Martin  v.  Ohio  River  R,  Co..  37  W.  Va. 
349,  16  S.  E.  Rep.  589. 

a.  In  Particular  Inatances. 

Actions  of  Assumpsit— Where.  In  an  action  of 
assumpsit  the  pleas  upon  which  Issue  Is  Joined  are 
nonassumpsit,  payment  and  set-off,  and  the  ver- 
dict found  for  the  plaintiff  assess  the  amount  of  his 
damages,  and,  also,  fixes  the  amount  allowed  the 
defendant  on  his  setoff.  It  Is  all  that  is  necessary. 
Smith  V.  Packard.  94  Va.  780,  27  S.  E.  Rep.  586. 

So,  too.  In  an  action  of  assumpsit,  where  the 
pleas  are  nonassumpsit,  and  the  statute  of  limita- 
tions, a  general  verdict  for  the  plaintiff,  fixing  the 
amount  of  his  damages,  is  responsive  to  all  the 
issues  made  by  the  pleadings.  Hansbrough  v. 
Neal.  94  Va.  729,  27  S.  E.  Rep.  598. 

Where  Title  Only  Issue  In  Ejectment— In  eject- 
ment, where  Issue  is  the  tlUe  only,  a  verdict  may 
be  found  and  Judgment  rendered  for  a  tract  of 
land,  "according  to  a  survey  filed  In  the  cause.** 
Paul  V.  Smiley,  4  Munf.  468.  Compare  Gregory  v. 
Jacksons,  6  Munf.  35. 

In  Ejectment,  Must  PInd  EsUte  In  Plaintiff.— But 
the  verdict  in  an  ejectment  cast  Is  fatally  defect- 
ive. If  It  finds  the  plaintiff  Is  entitled  to  recover 
the  lands  mentioned  In  the  declaration,  but  falls  to 
find  the  estate  found  In  the  plaintiff.  Low  v.  Settle, 
23  W.  Va.  388.  Compare  M'Murray  v.  Oneal.  1  Call 
246:  Elliott  V.  Sutor.  3  W.  Va.  37;  Tapscott  v.  Cobbs. 
11  Gratt  172. 

In  Detinue.— In  detinue,  defendant  pleaded  non- 
dettnue  and  special  plea  In  bar,  to  which  pleas 
there  was  general  replication,  denying  the  truth  of 
them ,  and  Issue  joined.  A  general  verdict  for  plain- 
tiff was  sufficiently  responsive  to  both  issues. 
Garland  v.  Bugg,  1  Hen.  &  M.  375. 

In  Trespass.— And,  where.  In  an  action  of  trespass 
on  the  case,  the  verdict  reads,  "we,  the  Jury,  find 
for  the  defendants,'*  it  is  sufficient,  as  responsive  to 
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the  Isaue.  Peters  v.  Jobnson.  50  W.  Va.  «44,  41  S.  E. 
Rep.  19a 

Salts  oa  Administrators  Bond.— In  suit  on  admin- 
istrator's bond  the  verdict  mast  fln^that,  at  the 
Instltatlon  of  the  action  there  were  in  the  hands  of 
the  representative  assets,  not  bonnd  by  superior 
claims.  sQfflcient  to  discharge  plaintiff's  debt 
Stnrdivant  v.  Raines,  1  Leisrh  483.  See  Eppes  v. 
Smith.  4  Mnnf.  466:  Rogers  v.  Chandler.  3  Munf.  65: 
Gardner  v.  Vidal,  6  Rand.  106:  Booth  v.  Arm- 
■trouiT.  2  Wash.  SOt . 

Two  issues  In  Fact.— But  where  there  are  two 
issues  in  fact,  and  the  verdict  of  the  jury  answers 
to  only  one.  there  ouirht  to  be  a  venire  facias  de  novo. 
Hlte  V.  Wilson,  2  Hen.  &  M.  268:  Brown  v.  Hender- 
sons, 4  Mnnf.  492.  See  Nicholas  v.  Kershner.  20  W. 
Va.  262:  Williams  v.  Ewart,  29  W.  Va.  669,  2  S.  E. 
Rep.  881. 

E.  CERTAINTY  OF  FINDING. 

1.  IK  Civil  Cases. 
m,  SufficiefU, 

la  Action  for  Waste.— if  the  verdict  finds  defend- 
ant ffuUty  of  waste,  as  charged,  and  then  proceeds 
to  assess  the  damages  for  the  particular  parts  of 
the  waste  charsred.  but  does  not  set  out  the  locus  in 
QUO,  nor  find  any  part  of  the  issue  for  defendant, 
it  Is  sufllcient.    Dejamette  v.  Allen.  5  Qratt  499. 

On  Promissory  Note.— And  a  verdict  for  the  debt 
claimed  in  the  declaration,  with  interest,  etc.,  sub- 
ject to  a  credit  for  a  specified  sum,  paid  at  a 
specified  date,  is  sufliciently  certain.  Barrett  v. 
Wills,  4  Leiffh  114.    See  Grays  v.  Hines.  4  Munf.  487. 

Action  lor  Damages.- When  a  verdict  assess  "dam- 
ares  for  the  loss  of  one-half  of  a  sprinar  at  $600.  and 
of  fourteen  acres  of  land  at  $540,  and  directs  these 
sums  to  be  applied  to  bonds  as  they  fall  due,"  it 
will  not  be  set  aside  as  vague  and  uncertain.  Gray- 
son V.  Buchanan,  88  Va.  267, 13  S.  E.  Rep.  457. 

In  ejectment.- And  so.  where  the  jury  find  land 
was  devised  to  "James  instead  of  Jacobus."  it  is  a 
mistake  that  may  be  corrected  by  the  other  part  of 
the  finding  that  **he  is  the  lessor."  Pendleton  v. 
Vandevier.  1  Wash.  388. 

6.  Inaufflcisnt. 

If  for  a  Part,  What  Must  Find.— But  in  an  action 
of  ejectment,  if  the  verdict  is  for  only  a  part  of  the 
land  sued  for,  the  boundaries  of  the  part  recovered 
should  be  desifirnated.  The  verdict  must  be  certain 
in  itself,  or  must  refer  to  some  certain  standard  by 
which  to  ascertain  the  land  so  found,  otherwise  it 
will  be  too  uncertain  to  warrant  a  judgment  upon 
It    Slocnm  V.  Compton.  98  Va.  876,  26  S.  E.  Rep.  8. 

UImI.  In  Admiralty.— Certainty  beln;  one  of  the 
elements  of  a  verdict  it  is  held  that  a  verdict  for 
**tbe  vessel,  tackel.  apparel  and  carsro,  except  that 
part  of  the  carg^o  upon  which  the  duties  had  been 
paid,"  was  too  uncertain.  Richards  v.  Tabb,  4  Call 
i». 

On  Bond.- And  where  suit  is  brought  ag-ainst  two 
persons  on  a  bond,  and  it  abates  as  to  one  by  his 
death,  a  verdict  flndlnar  only,  that  the  surviving 
defendant  hath  not  paid  the  debt,  is  bad.  Triplett 
T.  Micou.  1  Rand.  269.  See  also.  Green  v.  Dulany.  2 
Munf.  518:  Buckner  v.  Blair,  2  Munf.  886. 

2.  In  Cbiminal  Casxs. 
a.  Sufficient, 

(I)  Rale.— The  verdict  In  a  criminal  case  is  always 
to  be  read  in  connection  with  the  indictment,  and 
If.  upon  reading-  them  together,  the  meaning  of  the 
verdict  is  certain,  it  Is  sufficient  It  need  not  give 
the  name  of  the  prisoner,  nor  the  person  assaulted. 
Hairston  v.  Com..  97  Va.  754.  82  S.  E.  Rep.  797.  See 
Hoback  v.  Com.,  28Gratt  922:  Rogers  v.  Com.,  1  Va. 
Dec  798;  Henderson  v.  Com.,  98  Va.  794.  84  S.  E.  Rep. 
881. 

Malicious  Shootlnir.—Iu  Hoback  v.  Com..  28  Gratt. 


922,  the  accused  was  indicted  for  malicious  shoot- 
ing, and  the  jury  found  him  "not  guilty  of  malicious 
shooting^.  as  charged,  but  guilty  of  unlawful  shoot- 
ing with  Intent  to  maim,"  etc.,  it  was  held  the 
verdict  was  to  be  read  in  connection  with  the  in- 
dictment and  sufficiently  indicated  the  person. 
See  Hairston  v.  Com.,  97  Va.  754,  82  S.  E.  Rep.  797. 

6.  Ineuffident. 

Forgery.— Indictment  charges  forgery^f  a  note  In 
first  count  and.  in  the  second,  the  forgery  of  an 
indorsement  on  the  note,  jury  finds  prisoner  not 
guilty  on  the  first  count  and  then  say,  "on  the 
second  count  viz.,  that  of  uttering  a  negotiable 
note  knowing  it  to  be  forged,  we  find  prisoner 
guilty,  and  fix  the  term  of  his  imprisonment"  etc. 
The  verdict  upon  the  second  count  is  too  uncertain. 
Cocke  V.  Com.,  18  Gratt  750. 

Breaking  and  Entering.— And  where  Accused  was 
Indicted  for  breaking  into  a  storehouse  and  steal- 
ing more  than  four  dollars,  the  verdict  found  him 
guilty  of  grand  larceny  and  fixed  his  imprisonment 
at  seven  years.  It  was  held  loo  uncertain  to  ren- 
der judgment  upon.    Com.  v.  Smith,  2  Va.  Cas.  827. 

Fixing  Shorter  Term  than  Law  Allows.— Also,  the 
verdict  of  a  jury,  finding  a  prisoner  guilty,  and 
fixing  his  imprisonment  at  a  shorter  term  than  the 
law  allows  is  illegaL  Nemo  v.  Com.,  2  Gratt.  569. 
See  Jones  v.  Com.,  20  Gratt.  848:  Richards  v.  Com.. 
81  Va.  116:  Ex  parte  Marx,  86  Va.  46, 9  S.  E.  Rep.  475 ; 
Com.  V.  Smith.  2  Va.  Cas.  827;  Com.  v.  Percavil,  4 
Leigh  687;  Mills  v.  Com.,  7  Leigh  751:  Marshall  v. 
Com.,  5  Gratt  668;  Com.  v.  Scott  5  Gratt  697. 

And,  if  one  be  indicted  as  accessory  to  murder, 
a  verdict  which  finds  him  guilty  thereof,  but  does 
not  say  whether  he  is  guilty  as  accessory  in  the  first 
or  second  degree  is  bad.  Com.  v.  Williamson.  2  Va. 
Cas.  211. 

F.  REFERRING  TO  INDICTMENT.— Where,  on  a 
sufficient  indictment  the  jury  "find  the  prisoner 
guilty,  and  fix  his  punishment  at  eighteen  years  in 
the  penitentiary,"  the  verdict  is  not  bad  because  it 
fails  to  refer  explicitly  to  the  indictment  Rogers 
V.  Com.,  1  Va.  Dec.  798. 

G.  SIGNING.— Where  a  verdict  is  duly  delivered  in 
court  and  recorded,  though  unsigned,  it  is  sufficient 
Woods  V.  Com..  86  Va.  934.  11  S.  E.  Rep.  799.  See  Hall 
V.  Com.,  89  Va.  180.  16  S.  E.  Rep.  517;  Crump  v. 
Com.,  98  Va.  888.  23  S.  E.  Rep.  760:  Gilllgan's  Case.  99 
Va.  816.  87  S.  E.  Rep.  962. 

H.  PERFECTING.— After  a  verdict  for  felony  has 
been  received  and  read,  it  is  the  duty  of  the  clerk, 
to  duly  perfect  It.  to  read  It  over  to  the  jury,  and  to 
poll  them,  and  say,  "So  say  you  all."  or  words  to 
that  effect  Until  this  is  done  any  one  has  a  right 
to  retract    Com.  v.  Gibson,  2  Va.  Cas.  70. 

I.  IMPEACHING.— As  a  general  rule,  a  verdict 
cannot  be  Impeached  by  testimony  of  jurors  of 
their  own  misconduct  Bull  v.  Com.,  14  Gratt  618. 
See  sustaining  this  view,  Shobe  v.  Bell.  1  Rand. 
39;  Harnsbarger  v.  Kinney,  6  Gratt  887:  Carr  v. 
Magruder,  2  Pat  &  H.  107;  Koiner  v.  Rankin,  11 
Gratt.  420;  Price  v.  Warren,  1  Hen.  &  M.  385;  Read's 
Case,  22  Gratt  924;  State  v.  Cartrlght  20  W.  Va. 
82:  Steptoe  v.  Flood,  31  Gratt.  328:  Danville  Bank 
V.  Waddlll,  31  Gratt  469;  Moses  v.  Cromwell.  78  Va. 
671;  Probst  V.  Braeunllch.  24  W.  Va.  858:  Bartlett 
V.  Patton.  88  W.  Va.  71,  10  S.  E.  Rep.  21 :  Graham  v. 
Cit  Nat  Bank,  45  W.  Va.  701,  32  S.  E.  Rep.  245;  Elam 
V.  Com.  Bank.  86  Va.  92.  9  S.  E.  Rep.  498;  State  v. 
Robinson,  20  W.  Va.  713.  But  see  contra,  Cochran 
V.  Street  1  Wash.  79;  Moffett  v.  Bowman.  6  Gratt. 
219:  State  v.  Robinson.  20  W.  Va.  713;  Wormley's 
Case,  8  Gratt  712. 

In  the  following  cases,  however,  the  affidavits  of 
jurors  were  read  in  support  of  their  verdict  though 
no  rule,  It  seems.  Is  laid  down  as  to  when  such  affl- 
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davits  will  be  admitted.  See  generally.  McOaars 
Case.  1  Va.  Cas.  S71:  Kennedy's  Case.  2Va.  Cas.  510; 
Overbee's  Case.  1  Rob.  7M:  McCarter's  Case,  11 
heigh  033:  Thompson's  Case,  8  Gratt.  637:  Read's 
Case.  22  Gratt.  924:  State  v.  Cartrifirht,  20  W.  Va. 
82;  SUte  v.  Robinson.  20  W.  Va.  718. 

IV.  AMOUNT  POUND  BY  VERDICT. 

A.  EXCESSIVE.— A  verdict  for  12.500,  as  com- 
pensation for  a  broken  le;  and  mnch  consequent 
snfferinfiT,  will  not  be  set  aside  as  excessive,  in  the 
absence  of  evidence  that  the  jnry  were  actuated  by 
improper  motives,  firross  error,  or  misconception  of 
the  subject  Newport  News.  etc.  R.  Co.  v.  Bradford. 
100  Va.  282,  40  S.  E.  Rep.  WO.  See  N.  &  W.  R.  Co.  v. 
Shott,  92  Va.  47,  22S.  E.  Rep.  811:  Younfir  v.  W.  Va. 
&  P.  R,  Co..  44  W.  Va.  218,  28  S.  E.  Rep.  982:  Trice  v. 
C.  &  O.  Ry.  Co.,  40  W.  Va.271.  21  S.  E.  Rep.  1022: 
Pearram  v.  Stortz,  81  W.  Va.  220.  6  S.  E.  Rep.  486: 
Battrell  v.  Ohio  River  R.  Co..  84  W.  Va.  282.  12  S.  E. 
Rep.  699:  N.  &  W.  R.  Co.  v.  Nlffhbert.  46  W.  Va.  202,  82 
S.  E.  Rep.  1082;  Moses  v.  Cromwell.  78  Va.  676. 

Plndiaff  Less  tiiaii  Amount  Cl«]iiied.— And  a  verdict 
is  not  excessive  which  Is  not  only  supported  by  evi- 
dence in  the  case,  but  is  for  a  less  sum  than  that 
fixed  by  some  of  the  witnesses.  Barnes  v.  Morrison. 
97  Va.  872.  84  S.  E.  Rep.  98. 

B.  CERTAINTY. 

In  Action  of  Debt— In  an  action  of  debt  on  a  bond , 
with  credits  Indorsed  thereon,  a  verdict  "for  the 
debt  in  the  declaration  mentioned."  is  erroneous, 
thoufirh  the  plaintiff  in  court  offer  to  release  so 
much  thereof  as  is  equal  to  the  credits  endorsed  on 
the  bond.  Grays  v.  Hines,  4  Munf.  487.  And  see 
Early  v.  Moore.  4  Munf.  262. 

But.  where  there  is  a  verdict  for  the  debt  claimed 
in  the  declaration,  with  interest,  subject  to  a  credit, 
specif yin fir  the  sum.  it  is  certain  enoufirh  as  to 
amount.  Barrett  v.  Wills,  4Lelfirh  114,  distinsruish- 
InfiT  Grays  v.  Hines,  4  Munf.  487. 

In  Action  of  Assumpsit- In  an  action  of  assumpsit 
the  declaration  consisted  of  the  common  counts 
and  three  special  counts,  to  which  was  demurrer 
overruled,  srenera  lissue.  plea  of  payments,  with 
account,  plea  of  set-off,  with  account  and  special 
plea  In  the  nature  of  set-off.  The  verdict  found 
for  the  plaintiff  and  assessed  the  amount  of  his 
damafires,  and  also  axed  the  amount  allowed  the 
defendant  on  his  set-offs,  which  was  held  free  from 
confusion,  so  that  proper  Judirment  could  be 
entered  thereon.  Smith  v.  Packard,  94  Va.  780.  27  S. 
E.  Rep.  686. 

In  Action  for  Recovery  of  Personal '  Property.— A 
verdict  in  an  action  for  the  recovery  of  personal 
property  must  find  the  value  of  the  property,  and 
of  each  article  sued  for,  as  In  the  action  of  detinue. 
White  V.  Emblem.  48  W.  Va.  819.  28  S.  E.  Rep.  761. 

V.  RENDITION  AND  RECEPTION  OP  VERDICT. 

A.  IN  CRIMINAL  CASES. -It  has  been  uniformly 
held  that  it  is  absolutely  necessary  to  a  valid  con- 
viction that  the  prisoner  shall  be  present  In  court 
when  anything  is  done  in  his  case  in  any  way 
affecting  his  interests.  State  v.  Greer.  22  W.  Va. 
811.  See  Sperry's  Case,  9  Lelfirh  628:  Hooker's  Case, 
18  Gratt  768;  Jackson  v.  Com.,  19  Gratt  666. 

B.  IN  CIVIL  CASES.— Parties  cannot  by  their 
consent  authorize  a  Jury  to  render  their  verdict  to 
the  clerk,  in  the  absence  of  the  judfire.  and  be  dis- 
charged. If  a  verdict  is  so  rendered,  and  the  jury 
discharged,  it  is  no  verdict  B.  &  O.  R.  R.  Co.  v. 
Polly.  14  Gratt  449.  But  in  McMurray  v.  Oneal,  1 
Call  246.  it  was  held,  if  the  agreement  of  parties 
that  the  Jury  may  render  privy  verdict  be  substan- 
tially performed,  it  is  sufficient 


VI.  BPPECT  OP  THE  GENERAL  VERDICT. 

A.  GENERAL  RULE.— The  verdict  of  a  Jury  is 
entitled  to  firreat  respect  and  should  not  be  set 
aside  even  by  the  trial  court  unless  plainly  against 
the  welffht  of  the  evidence.  Humphreys  v.  Valley 
R.  Co.,  100  Va.  749,  42  S.  E.  Rep.  882:  Miller  v.  Ins.  Go., 
12  W.  Va.  116:  SUte  v.  Bowyer.  48  W.  Va.  180.  27  S.  E. 
Rep.  801:  Miller  v.  White.  46  W.  Va.  67.  88  S.  B.  Rep. 
882;  Whitehurst  v.  Com.,  79  Va.  568;  Jones  Y.CitO. 
R.  R,  Co..  14  W.  Va.  614. 

And  though  the  verdict  be  contrary  to  the  in- 
structions, yet  if  there  was  no  evidence  to  prove 
the  case  supposed  by  them,  it  will  not  be  set  aside. 
Smith  V.  Tate,  82  Va.  667. 

1.  Illustration  of  Ruls. 

a.  In  Civil  Catet. 

Determininir  NeffUffence  of  Parties.— Where  a  case 
involving  the  determination  of  the  nefirliffence  of 
defendant  and  the  contributory  neelig-ence  of  the 
plaintiff  has  been  fairly  submitted  to  the  jury, 
under  proper  instructions,  their  verdict  cannot  be 
disturbed  unless  it  is  plainly  in  violation  of  the  law. 
or  is  without  evidence  to  support  it  Newport 
News.  etc..  R.  Co.  v.  Bradford,  100  Va.  241.40S.  E. 
Rep.  90a 

Recovery  of  Money  oa  Resdnded  Contract. —And. 
in  an  action  to  recover  back  money  paid  on  a  con- 
tract which  the  plaintiff  has  treated  as  rescinded, 
the  court  will  not  set  aside  a  verdict  in  favor  of 
plaintiff,  where  the  evidence  shows  that  the  con- 
duct of  defendant  has  been  such  as  to  amount  to  a 
rescission  on  his  part  or  to  Justify  one  on  the  part 
of  plaintiff.  Buena  Vista  Co.  v.  McCandlish.  92  Va* 
297.  28  S.  E.  Rep.  781. 

Where  Instructions  Are  Inconslstont— Where  two 
instructions  are  inconsistent  with  each  other,  the 
verdict  will  be  set  aside,  as  it  is  impossible  to  tell 
whether  the  Jury  was  controlled  by  the  one  or  the 
other.  Va.  A  N.  C.  Wheel  Co.  v.  Chalk  ley.  96  Va.  66, 
34  S.  E.  Rep.  976.  See  Richmond  Traction  Co.  v.  Hil- 
derbrand,  98  Va.  22.  84  S.  E.  Rep.  888. 

Where  Evidence  Inconsistent.- But  where  the  evi- 
dence is  conflictiufir  it  cannot  be  said  that  upon  the 
whole  case,  no  other  verdict  could  have  been  found 
than  that  which  was  found.  Va.  &  N.  C.  Wheel  Co. 
T.  Chalkley,  98  Va.  66.  84  S.  E.  Rep.  976. 

b.  In  Criminal  CatM. 

Recommendation  to  Mercy.— Where  a  verdict  finds 
accused  firuilty  of  a  crime,  the  added  recommenda- 
tion of  the  accused  to  the  mercy  of  the  court  has  no 
learal  effect  State  v.  Newman,  49  W.  Va.  TZi.  89  S. 
E.  Rep.  655. 

Conviction  on  One  Count.  Acquittal  on  Others.— If 
there  be  three  counts  in  an  indictment  and  the 
jury  find  a  conviction  on  the  second,  saying  nothlnff 
as  to  the  other  two.  the  accused  stands  acquitted  on. 
those  two.  Com.  v.  Bennet,  2  Va.  Cas.  286.  See 
Hawley  v.  Com..  76  Va.  847. 

(i)  Curinir  Errors. 

(a)  In  Civil  Cases. 

(•a)  When  Cured. 

Want  of  Simlllter.-The  want  of  a  *iw«««r  shall 
not  after  trial,  vitiate  the  verdict  Brewer  y. 
Tarpley.  1  Wash.  868. 

Uncertainty  In  Allesatioos.— Action  on  covenant, 
in  which  the  plaintiff  asrreed  to  serve  defendant  for 
a  year,  in  consideration  of  a  certain  part  of  the 
Grrain  made  on  the  plantation,  oats  excepted,  a 
declaration  charfirinff  "defendant  did  not  at  the 
close  of  the  year,  pay  plaintiff  such  part  of  the 
Grrain  made  on  the  plantation,**  if  bad  for  not  set- 
ting  out  what  crop  was  made,  the  defect  was  cured 
by  verdict    Laufirhlin  v.  Flood.  8  Munf.  286. 

Failure  to  Allege  Performance  of  Conditions.— And 
a  failure  to  allege  the  performance  of  a  precedent 
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condition  will  he  cnred  by  verdict.  Bailey  v.  Clay. 
4  Rand.  846. 

Oorijslos  to  Lay  Damage8.~And  so,  the  verdict 
cnres  the  omission  to  lay  damafires  in  the  declara- 
tion.   Stephens  v.  White,  2  Wash.  208. 

Mtojotiider  of  Issuet.— Where  there  Is  a  misjoinder 
of  issues,  the  defect  will  X)e  cnred  by  verdict 
Moore  v.  Ifanro.  4  Rand.  400.  overmllnr,  it  seems, 
Wilkinson  v.  Bennett,  8  Manf.  814.  See  also.  South- 
side  R.  R.  Co.  V.  Daniel.  20  Gratt  800:  White  v.  Clay. 
7  Leiffh  08;  Mackey  v.  Fnqaa.  8  Call  10:  Boatriffht 
T.  Meffffs.  4  Mnnf.  145:  Ray  v.  Clemens,  6  Lieiffh  600: 
Baylor  v.  B.  &  O.  B.  R.  Co..  0  W.  Va.  288:  Sweeney  v. 
Baker.  18  W.  Va.  216:  First  Nat  Bank  of  Wellsbnrr 
▼.  Kimberlands,  10  W.  Va.  572:  Walden  v.  Payne.  8 
Wash.  1. 

(bb)  When  Not  Cared. 

Pallnre  to  Allege  Consideration.— Where  the  dec- 
laration does  not  allege  a  consideration,  it  is  not 
snch  defect  as  may  be  cured  by  verdict  Moseley  v. 
Jones,  5  Munf.  88. 

Pnilare  to  Show  Rlffht  of  Action.— And.  where  in 
an  action  of  debt  the  declaration  not  only  shows 
the  plaintiffs  have  no  rlfirht  of  action,  but  that  such 
riffht  is  in  another  and  there  is  a  verdict  for  plain- 
tlffa.  Such  verdict  is  unavailing  to  cure  the  error. 
Boss  V.  Milne.  12  Leisrh  204. 

Averrlnff  Qist  of  the  Action.— Nor  will  anythinsr  be 
presumed  after  verdict  but  what  must  have  been 
necessarily  proved  from  the  matter  stated  in  the 
declaration:  therefore,  total  want  of  averment  of 
a  fact  which  constitutes  the  srist  of  the  action  will 
not  be  cured  by  the  verdict  Chichester  v.  Vass,  1 
Call  88. 

Lack  of  Plea  and  Issue.- And  if  there  be  no  plea 
entered  nor  issue  made  up.  the  defect  Is  fatal,  and 
any  verdict  rendered  In  such  case  will  be  set  aside. 
McMlllion  V.  Dobbins.  0  Leiffh  422.  See  Sydnor  v. 
Burke.  4  Rand.  161. 

U  All  the  Pleadings  Faulty.- So,  too.  if  all  the  plead- 
InjTB.  including  the  declaration,  be  faulty,  the  ver- 
dict will  not  cure  the  defects.  Link  v.  Walker.  1 
Wash.  186:  Stevens  v.  Taliaferro.  1  Wash.  166:  Totty 
V.  Donald,  4  Munf.  480. 

Action  on  Assigned  Bond.— And.  if  In  debt  on  an 
assigned  bond  the  declarations  do  not  allege  a  fail- 
ure to  pay  the  money  to  the  obligee  and  to  each  of 
the  assignees,  as  well  as  to  plaintiff,  only  charging 
a  failure  to  pay  to  plaintiff,  the  defect  will  not  be 
cnred  by  verdict  Braxton  v.  Lipscomb.  2  Munf. 
888.  See  Buckner  v.  Blair,  2  Munf.  836:  Green  v. 
Dnlany,  2  Munf.  6ia 

Action  against  Administrator  for  Fraud  of  Decedent 
—It  is  error  to  bring  an  action  against  the  personal 
representative  of  a  deceased  vendor  for  the  fraud 
and  deceit  of  such  vendor  in  a  sale  of  a  chattel  to 
plaintiff,  the  cause  of  action  having  abated  with  the 
death  of  the  vendor,  and  is  not  cured  by  verdict 
Boyles  v.  Overby.  11  Gratt  208. 

Solng  Contrary  to  Directions  of  Statute.— And  where 
it  is  required  that  suit  must  be  brought  against  the 
principal  bank  by  its  corporate  name,  it  is  error  to 
sue  the  president  and  directors  of  a  branch  bank, 
and  such  error  is  not  cured  by  verdict,  founded  on 
the  general  issue  pleaded.  Mason  v.  Farmers  Bank. 
12  Leigh  84:  Tompkins  v.  Branch  Bank.  11  Leigh  872. 

(b)  In  Criminal  Cases. 

<aa)  When  Cored. 

Verdict  of  Eleven  Jurors,  by  Consent.— See  mono- 
graphic noU  on  "Juries"  appended  to  Chahoon  v. 
Com..  20  Oratt  788. 

Objection  to  Juror.— An  objection  to  a  juror  for  in- 
competency is  cured  by  verdict  Polndexter  v. 
Com..  886ratt  766. 

Irregularity  fai  Charge  of  Clerk.— And,  If  there  be 


irregularity  in  the  charge  of  the  clerk  to  the  Jury, 
it  is  cured  by  verdict    Rogers  v.  Com. ,  1  Va.  Dec.  708. 

In  Indictment  for  Rape.— So,  too,  if  Indictment  for 
rape  charges  carnal  knowledge  of  a  female.  Instead 
of  a  woman  child,  the  omission  Is  cured  by  verdict 
Com.  V.  Bennet  2  Va.  Cas.  236.  See  Trimble  v.  Com. . 
2  Va.  Cas.  148:  Com.  v.  Ervin.  8  Va.  Cas.  887;  Aldridge 
V.  Com.,  2  Va.  Cas.  447. 

Indictment  of  Insurance  Agent.— And.  If  accused  is 
indicted  for  keeping  an  office  and  doing  business  as 
agent  for  a  named  Insurance  company,  and  the 
Indictment  does  not  allege  that  the  company  is  an 
insurance  company,  and  for  this  the  indictment  is 
defective,  such  defect  is  cured  by  verdict  Slaugh- 
ter V.  Com.,  18  Gratt  767. 

Vlt  CONSTRUCTION  OP  VERDICT. 

A.  GENERAL  RULE.— Verdicts  of  juries  are  to 
be  favorably  construed,  and  if  the  point  in  issue  Is 
substantially  decided  by  the  verdict  It  is  the  duty 
of  the  court  to  mould  it  into  form.  Lewis  r. 
Childers.  18  W.  Va.  0.  See  McMurray  v.  Oneal,  1  Call 
246;  Moody  v.  SUte.  1  W.  Va.  840:  Mann  v.  Bryant. 
12  W.  Va.  610:  Peters  v.  Johnson.  50  W.  Va.  644.  41 
S.  E.  Rep.  100. 

B.  IN  CIVIL  CASES. 

Pleas,  Payment  and  Set-Off.  Verdict  for  Gross  Sum.— 

In  an  action  of  assumpsit  the  defendant  pleads  pay- 
ment and  flies  set-offs  exceeding  the  amount  de- 
manded by  the  plaintiff,  whereupon  the  verdict 
flnds  for  defendant  simply  a  gross  sum.  Such  ver- 
dict must  be  interpreted  as  a  finding  that  the  set- 
offs of  the  defendant  exceeded  the  amount  of 
plaintifTs  claim  by  the  sum  found.  Black  v. 
Thomas,  21  W.  Va.  711. 

C.  CRIMINAL  CASES. 

Malicious  Shootlng.-On  an  Indictment  for  mali- 
cious shooting  ones.,  the  verdict  of  the  jury  was., 
"we,  the  jury,  find  defendant  not  guilty  of  malicious 
shooting,  as  charged,  but  guilty  of  unlawful  shoots 
ing,  with  Intent  etc..  and  fix  his  term  of  confine- 
ment." etc.  The  verdict  is  to  be  read  in  connection 
with  the  Indictment  and,  therefore,  sufllclently 
indicates  the  person  shot  Hoback  v.  Com..  28  Gratt 
022.  See  Price  v.  Com.,  77  Va.  804:  Wolverton  v. 
Com.,  76  Va.  Oil:  Canada  v.  Com.,  23 Gratt  800. 

Taking  No  Notice  of  Some  Charges.— Where  a  ver- 
dict flnds  the  accused  guilty  upon  some  of  the  counts 
in  an  indictment  saying  nothing  of  othei*s»  judg- 
ment of  acquittal  should  be  entered  on  those  counts 
of  which  the  verdict  takes  no  notice.  Kirk  v.  Com., 
0  Leigh  627.    See  Page  v.  Com..  0  Leigh  688. 

Meaning  of  "Twelve  Mitaths.'*— Where  one  is  found 
guilty  of  a  felony,  and  the  jury  fix  his  punishment 
at  twelve  months  imprisonment  the  term  "twelve 
months"  means  one  year.  Vandewall  v.  Com..  8 
Va.  Cas.  875. 

VIII.  AHENDMENT  OP  VERDICT. 

A.  GENERAL  RULE.— Where  the  verdict  re- 
tamed  is  not  in  form,  it  is  proper  that  it  be 
amended,  in  open  court  but  only  as  to  matters  of 
not  substance.  Porterfleld*s  Case.  01  Va.  806.  22  S. 
E.  Rep.  862:  State  v.  Davis.  81  W.  Va.  800.  7  S.  E.  Rep. 
24:  Com.  V.  Gibson.  2  Va.  Cas.  70:  Mills  v.  Com..  7 
Leigh  761. 

B.  TIME  OF  AMENDMENT.— And,  so,  the  court 
may,  for  good  reason,  return  a  jury  to  its  room  to 
further  consider  and  amend,  or  alter.  Its  verdict, 
at  any  time  before  It  is  received  by  the  court  and 
the  jury  discharged.  State  v.  Cobbs.  40  W.  Va.  718. 
22  S.  E.  Rep.  810.  See  Mills  v.  Com..  7  Leigh  751 :  Com. 
V.  Gibson,  2  Va.  Cas.  70:  B.  &  O.  R.  Co.  v.  Polly,  14 
Gratt  440. 

And  it  Is  held  in  Sledd  v.  Com.,  10  Gratt  818.  that 
the  jury  may  amend  their  verdict  at  any  time  be- 
fore they  are  discharged. 
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C.  RULE  ILLUSTRATED. 

1.  Amendment  BY  CouBT. 
In  EJectmeDt.— In  an  action  of  ejectment  the  jury 

found  "for  tbe  plaintiff  one  cent  damafires,"  which 
it  was  proper  for  the  court  to  amend,  so  that  it 
read,  **we.  the  Jury,  find  for  the  plaintiff  the  lands 
in  the  declaration  mentioned,  and  one  cent  dam- 
asres."  McMurry  v.  Oneal.  I  Call  246.  See  Elliott  v. 
Sutor,  8  W.  Va.  87.  Compare  Low  v.  Settle,  28  W.  Va. 
887:  Mann  v.  Bryant,  12  W.  Va.  619:  Paul  v.  Smiley. 

4  Munf.  468. 
In  Wrtt  of  RiKht.— And  in  a  writ  of  right  brougrht 

by  several  demandants  the  mise  is  Joined  on  the 
mere  rlffht,  and  the  Jury  find  "for  demandants.** 
with  the  additional  flndiufir  that  "one  of  the  de- 
mandants was  dead  before  the  institution  of  the 
suit,  leavinsr  children."  which  latter  clause  was 
held  to  be  mere  surplusage.  Garrard  v.  Henry,  6 
Rand.  110.  See  Wells  v.  Garland.  2  Va.  Cas.  471 :  Mar- 
tin V.  Ohio  River  R.  Co.,  87  W.  Va.  849.  16  S.  E.  Rep. 
589. 

2.  Amendment  BY  THE  JUBY. 
In  Trial  lor  Felony.— On  a  trial  of  an  indictment  for 

a  felony,  it  is  proper  to  allow  the  Jury  to  retire  and 
amend  their  verdict.    Fry  v.  Com..  82  Va.  834. 

iX.  SPBaAL  VERDICT. 

A.  RULES  GOVERNiNG.-In  a  special  verdict  the 
Jury  ought  not  to  find  the  evidence  and  submit  to 
the  court  to  say  whether  certain  facts  are  to  be  in- 
ferred from  it:  but  should  find  the  facts  explicitly, 
and  submit  to  the  court  the  questions  of  law  aris- 
ing thereupon.  Henderson  v.  Aliens.  1  Hen.  &  M.  285: 
Brown  v.  Ralston,  4  Rand.  504:  McLean  v.  Copper. 

5  Call  867:  Blanks  v.  Foushee.  4  Munf.  61. 
And  in  Hall  v.  Ratliff.  93  Va.  831.  24  S.  E.  Rep.  1011. 

it  is  held,  that,  in  a  special  verdict  all  the  facts  nec- 
essary to  enable  the  court  to  determine  whether  or 
not  the  plaintiff  is  entitled  to  recover  must  be  found 
with  certainty.  No  facts  can  be  inferred  from  those 
found.  Where  a  verdict  falls  short  of  this  it  should 
be  set  aside.  See  Henderson  v.  Aliens,  l  Hen.  &  M. 
286. 

1.  Question  Submitted  Must  Bb  Matbriai*.— 
Also,  in  Bentley  v.  Standard  Fire  Ins.  Co..  40  W.  Va. 
729.  23  S.  E.  Rep.  584,  the  court  says,  that  a  special 
question,  unless  material,  should  not  be  submitted 
to  a  Jury.  See  Wheeling  Bridge  Co.  v.  Wheel- 
ing &  B.  Bridge  Co..  84  W.  Va.  155.  11  S.  E.  Rep. 
1009. 

Nor.  as  was  held  in  Vieth  v.  Hope  Salt  &  Coal  Co.. 
61  W.  Va.  96.  41  S.  E.  Rep.  187,  should  two  special 
questions  covering  the  same  enquiry  be  put  to  the 
Jury,  yet  if  one  covering  same  matter  of  another  be 
so  drawn  as  to  more  definitely  and  pointedly  in- 
quire as  to  a  particular  matter  controlling  the  case 
it  should  be  given.  See  Pen.  L.  T.  A  M.  Co.  v. 
Franklin  Ins.  Co.,  85  W.  V a.  666,  14  S.  E.  Rep.  287; 
Bess  V.  C.  &  O.  Ry.  Co..  86  W.  Va.  492. 14  S.  B.  Rep. 
134. 

And  no  material  fact,  not  found  expressly,  or  by 
very  evident  implication,  in  a  special  verdict  can 
be  supplied  by  intendment  Tunnell  v.  Watson.  2 
Munf.  288. 

Therefore,  it  is  held  to  be  an  inflexible  rule  that 
the  court  upon  a  special  verdict  cannot  infer 
other  facts  from  those  found.  Stribbling  v.  Bank  of 
the  Valley,  5  Rand.  159. 

a.  Exception,— But  in  criminal  and  civil  cases, 
when  the  intent  is  important  to  the  decision  of  the 
case,  the  court  may  infer  it  from  the  facts  found  in 
a  special  verdict,  though  the  intent  be  not  found. 
Stribbling  v.  Bank  of  the  Valley.  6  Rand.  159. 

2.  Oeetainty  of  Finding. 

a.  The  Rule.— If  a  special  verdict  be  so  uncertain 
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should  be  given,  there  ought  to  be  a  venire  de  novo, 
otherwise  if  the  verdict  be  not  uncertain,  but  it 
merely  shows  plaintiff's  case,  or  his  title,  to  be  de- 
fective.   Brown  v.  Ferguson,  4  Leigh  87. 

And  so  in  a  special  verdict  if  the  facts  formed 
make  a  case  upon  which  the  court  may  render  a 
Judgment  upon  the  merits,  the  verdict  is  not  de- 
fective because  other  facts  exist  which  might  have 
been  found,  and  which  would  have  made  a  differ- 
ent case  requiring  a  different  Judgment  Hunter 
V.  Humphreys,  14  Qratt  287.  See  Boiling  v.  Mayor, 
3  Rand.  563. 

b.  Sale  Applied  in  Particular  Inetaneee, 

(i)  Id  Actions  of  EJectmeot. 

.Verdict  Aided  by  Clerk^s  Certificate.— Where  a 
special  verdict  finds  that  a  person  having  an  estate 
in  land  conveyed  the  same  by  deed  of  trust  of  a 
particular  date,  which  deed  it  finds  was  duly  re- 
corded, and  seu  forth  the  same  in  fuBc  verba  which 
verdict  aided  by  the  clerk's  certificate  as  to  the 
time  of  recordation,  was  sufficient  Pownal  v.  Tay- 
lor. 10  Leigh  172. 

Statute  of  Limltstlons  and  Time  Bxcioded.— If  a 
certain  time  has  been  by  statute,  excluded  from  the 
statutory  period  of  twenty  years,  the  special  ver- 
dict must  find  that  the  defendant  has  had  posses- 
sion for  the  twenty  years,  exclusive  of  this  time. 
Clay  V.  Ransome.  1  Munf.  454. 

Ascertaining  Time  of  Possession.— And  in  an  action 
of  ejectment  the  verdict  should  find  whether  the  de- 
fendant or  those  under  whom  he  claimed,  had  or 
had  not  such  possession  of  the  land  as  would  be  sufll- 
cient  for  his  defense  In  that  action,  whatever  might 
be  the  state  of  the  title.  Cropper  v.  Carlton,  6 
Munf.  277. 

Ascertaining  Time  of  Death.— So.  too,  in  eje  'tment. 
the  verdict  should  find  the  time  of  death  of  the 
person  under  whom  the  lessors  of  plaintiff  might 
or  might  not  have  been  entitled  to  the  laud  in  con- 
troversy, their  title  depending  on  the  time  of  his 
death.    Cropper  v.  Carlton,  6  Munf.  277. 

Finding  Livery  of  Seisin.— In  ejectment  for  a  lot  of 
land,  the  verdict  should  find,  precisely,  whether 
there  was  livery  of  seisin:  barely  finding  the  mem- 
orandum endorsed  upon  the  deed  is  but  evidence  of 
the  fact  and  insufficient  McLean  v.  Copper,  8  Call 
867.  See  Brown  v.  Ralston,  4  Rand.  504:  Hendezisoii 
V.  Aliens,  1  Hen.  &  M.  235. 

Recovery  of  Less  than  Sued  for— A  plaintiff  In 
ejectment  may  recover  less  land  than  the  quantity 
stated  in  his  declaration:  but  if  the  Jury  find  a 
special  verdict  shewing  the  plaintiff  entitled  to  a 
certain  number  of  acres,  part  of  the  tract  sued  for, 
and  do  not  specify  the  boundaries  of  such  part, 
with  such  precision  as  that  possession  thereof  may 
be  delivered,  such  verdict  is  not  sufficient  Clay  t. 
White,  1  Munf.  162. 

(a)  In  Writ  of  Right— A  special  verdict  may  be 
found  in  a  writ  of  right  Shaw  v.  Clements.  1  Call 
429.  See  Jones  v.  Jones.  1  Call  466;  Boiling  v.  Mayor. 
3  Rand.  563. 

What  Verdict  Must  Find.— But,  a  special  verdict  In 
writ  of  right  where  the  defense  is  the  statute  of 
limitations,  must  find  either  an  actual  disseisin  or 
ouster  of  the  demandants,  or  those  under  whom 
they  claim,  or  facts  which,  in  law.  constitute  such 
actual  disseisin  or  ouster.  Purcell  v.  Wilson.  4 
Gratt  16. 

(3)  Action  on  Protested  BUI  of  Exchange.— Wherei 
in  an  action  on  a  protested  bill  of  exchange,  the 
Jury  found  "that  the  bill  with  three  endorsements 
thereon,  two  of  which  were  erased,  was  duly  pro- 
tested, and  that  notice  thereof  was  given  to  de- 
fendants at  a  named  date.  If  this  be  a  reasonable 
notice,    then    the   verdict  is  for    plaintiff,   others 


that  the  court  cannot  say  for  whom  Judgment  I  wise  for  defendant"   The  court   held  that  it 


was 
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"no  objection  to  a  verdict  that  enoaarb  is  not  found 
to  answer  the  purpose  of  one  of  the  parties,  pro- 
Tided  what  Is  found  be  clearly  stated,"  which  was 
the  case  here.    Stott  v.  Alexander,  1  Wash.  331. 

(4)  In  Action  on  Bond.— And,  In  an  action  on  bond 
and  plea  of  usury,  it  Is  sufficient  if  the  special  ver- 
4llct  find  facts  amountlnsr  to  usury,  thousrh  not  di- 
rectly finding  the  agreement  was  usurious.  Gibson 
T.  Fristoe.  1  Call  62. 

(5)  PIxins  LlaUUty  for  AsMult.— Also,  flndinfir  in  a 
special  verdict  that  L  and  B  were  concerned  in  the 
same  afErayfor  which  a  judgment  was  rendered 
against  B  Is  a  sufficient  flndinfir  that  L  and  B  were 
Jointly  ffuilty  of  the  same  assault  and  battery. 
Wilkes  V.  Jackson.  2  Hen.  &  M.  856. 

(6)  On  Question  off  Prand.— And  it  is  not  necessary 
In  a  special  verdict,  that  fraud  be  found  expressly, 
€o  nomine,  if  facts  amounting  to  fraud,  in  legral  con- 
struction, be  found.    Robertson  v.  Ewell.  8  Munf.  1. 

(7)  In  Action  for  Rent— But.  where  in  a  proceedingr 
to  recover  rent  due  upon  a  perpetual  lease  grranted 
out  of  land,  with  rigrhtof  distress  and  entry  if  the 
rent  Is  not  paid,  a  special  verdict  flndlugr  the  entry 
of  the  ffrantee  of  the  rent  upon  the  land,  and  the 
lioldluff  by  him  and  those  claimingr  under  him 
for  forty-three  years;  but  not  finding  that  the 
original  entry  was  under  the  risrht  of  entry  griven 
by  the  deed,  or  that  the  parties  held  adversely,  nor 
any  facts  from  which  such  an  entry  or  such  a  pos- 
session results  as  a  conclusion  of  law,  is  insufficient 
Turner  v.  Smith.  18  Gratt.  83a 

<8)  In  Action  of  Detinue. -»And.  in  an  action  of  deti- 
nue for  slaves,  if  the  Jury  And  a  special  verdict, 
and.  as  to  some  of  the  slaves,  omit  to  state  a  cir- 
cumstance which  is  necessary  to  ascertain  whether 
the  plaintiff  Is  entitled  to  them  or  not,  it  is  Insuffi- 
cient Bobinsonv.  Brock,  1  Hen.  &M.  212;  Tunnellv. 
Watson.  2  Munf.  283. 

(9)  In  Action  on  Note.— So,  too,  a  verdict  submit- 
tins'  to  the  court  for  its  judgment  as  to  the  law. 
certain  documents  and  other  evidence  oral  and 
written,  without  flndlnff  the  facts  established 
thereby,  is  too  unceruin  to  found  Judgment  upon. 
Blanks  v.  Foushee.  4  Munf.  61.  See  Henderson  v. 
AUens,  1  Hen.  &  M.  235. 

X.  SUBJECT  TO  COURT'5  OPINION. 

A  verdict  may  find  generally  for  either  party,  de- 
pendent npon  a  single  point  of  law  presented  to  the 
court,  although  such  verdict  is  not,  strictly,  a 
special  verdict  McMlchen  v.  Amos,  4  Rand.  137. 
See  James  River  A  Kanawha  Go.  v.  Adams.  17  Gratt 
4S7. 

So,  if  in  an  action  of  waste,  the  verdict  finds  for 
the  plaintiff  and  assess  damages,  but  subject  to  the 
opinion  of  the  court,  whether,  on  the  facts  stated, 
the  plaintiff  can  maintain  the  action,  it  is  a  general 
verdict  Dejamatte  v.  Allen,  5  Gratt  600.  See 
McMichen  v.  Amos,  4  Rand.  136. 

And.  on  motion  for  a  new  trial  on  the  grround  that 
tlie  verdict  is  contrary  to  law  and  evidence  and  the 
damag-es  excessive,  if  the  plaintiff  release  such  part 
tliereof  as,  in  the  court's  opinion  ought  to  be  re- 
leased, and  thereupon  judgment  Is  entered  for  the 
residue,  such  Judgment  not  appearing  unreason- 
able, should  be  sustained.  Preston  v.  Bowen.  6 
Munf.  271.  See  James  River  &  Kanawha  Co.  v.  Ad- 
ams. 17  Gratt  427:  Vlnal  v.  Core,  18  W.  Va.  63. 

XL  iNSCRBTION  AS  TO  NATURE  OP  VERDICT. 

The  Jury  has  the  discretion  to  say.  when  it  finds  a 
prisoner  ffullty  of  murder  in  the  first  decree,  he 
shall  be  punished  by  imprisonment  In  the  peniten- 
tiary.   SUte  V.  Greer.  23  W.  Va.  809. 


ScoTT  AND  Thompson.  144 

The  Commonwealth  v.  Scott  and  Thompson. 

March.  1836. 

Court  of  Appeals— Jurisdiction.* -The  Court  of  Ap- 
peals has  no  jurisdiction  in  the  case  of  an  infor- 
mation against  the  members  of  an  unchartered 
bank,  for  a  violation  of  the  law  of  1816,  2  Rev. 
Code.  Ill,  because  that  Act  Is  a  penal  law. 

The  Attorney  General  filed  an  informa- 
tion in  the  Richmond  Chancery  Court, 
against  John  C.  Scott  and  William  M. 
Thompson,  under  the  Act  of  1816,  2  Rev. 
Code,  111,  the  one  as  president,  and  the 
other,  as  treasurer  of  an  unchartered  bank- 
ing company,  in  Culpeper  county. 

The  information  charges,  that  there 
exists,  at  this  time,  at  Culpeper  Court- 
house, or  elsewhere  in  the  said  county  of 
Culpeper,  an  association  entitled,  or 
styling  themselves,  the  Culpeper  man- 
ufacturing and  agricultural  association,  or 
some  such  name,  ^c.  and  that  the  said 
association,  although  they  have  no  char- 
ter or  law,  incorporating  the  said 
144  company  *with  authority  to  trade  as 
a  bank,  are  in  the  constant  habit,  and 
have  been  for  a  considerable  time,  of  dis- 
counting notes,  bills,  or  other  securities, 
for  the  payment  of  money  or  other  valua- 
ble thing,  and  issuing  notes,  drafts  or  bills, 
payable  to  order  or  bearer,  or  payable  to 
the  order  of  some  agent  of  the  said  asso- 
ciation, &c.  and  for  the  purpose  of  dealing, 
trading,  and  carrying  on  business  as  a 
bank,  &c:  that  the  said  association  is  con- 
ducted under  the  direction  of  John  C.  Scott, 
who  acts  as  president,  and  William  M. 
Thompson,  who  acts  as  treasurer  thereof, 
and  who  sign  the  notes  issued  by  the  said 
association,  under  those  designations ;  but 
that  the  Attorney  General  does  not  know 
who  are  the  other  members  of  the  said 
association.  The  information  calls  on  the 
defendants  to  disclose,  on  oath,  whether 
the  said  association  does  not  discount  bills, 
notes  or  bonds,  or  other  securities,  and 
upon  what  terms?  Who  are  the  members 
of  the  said  association?  What  is  the 
amount  of  its  capital,  and  of  what  does  it 
consist,  &c?  It  prays  that  the  defendants 
may  be  compelled  to  exhibit  the  original 
articles  of  association,  and  the  journal  of 
their  proceedings,  and  all  their  books  and 
papers :  that  they  be  decreed  to  pay  up  the 
capital  stock  of  the  association,  for  the 
benefit  of  the  Commonwealth,  &c. 

The  defendants  pleaded,  that  on  the  7tb 
day  of  January,  1809,  an  Act  of  Assembly 
was  passed  to  incorporate  the  Culpeper 
Agricultural  and  Manufacturing  Society : 
that  in  pursuance  of  the  said  Act,  the  said 
company  was  duly  constituted,  and  still 
continues  in  being,  and  is  a  body  corporate 
duly  constituted  and  appointed,  by  virtue 
of  the  said  Act ;  and,  not  confessing  or 
admitting  that  they  have  done  any  act  or 
deed,  in  violation  of  the  Act  of  Assembly 
aforesaid,  they  say  that  all  their  actings 
and  doings,  in  relation  to  the  issuing  of 
notes,  or  any  of  the  matters  set  forth  in 
the  bill,  have  been  done  and  performed  as 
officers  of  the  said   institution,  duly    char- 


•The  principal  case  was  cited  in  White  v.  King 
&  M'Call.  5  Lelsrh  798. 

See  monographic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc.  Turnpike  Co.,  1  Rob.  26S. 
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tered  and  coastituted  by  the  Act  of 
Assembly  aforesaid. 

The  Attorney  General  replied  fi^enerally, 
and    the    plea    was    set  down    for     argu- 
ment. 

145  *The  Chancellor,  thinking  that  this 
case  did  not  come  within  the  Act   of 

Assembly  relating  to  unchartered  associa- 
tions, which  did  not  apply  to  acts  of  mis- 
conduct in  a  chartered  company,  dismissed 
the  information.  From  this  decision,  the 
Attorney  General  appealed. 

The  case  was  argued  in  this  Court,  by  the 
Attorney  General,  for  the  appellant,  and 
Leigh,  for  the  appellee. 

It  was  said,  on  behalf  of  the  appellant, 
that  this  case  came  within  the  first  section 
of  the  Act  against  unchartered  banking 
companies;  2  Rev.  Code,  111;  for  although 
this  company  had  a  charter,  it  was  for  a 
different  purpose,  and  a  charter  for  one 
purpose  cannot  protect  acts  not  contem- 
plated by  the  charter.  The  association  was, 
as  to  the  powers  of  banking,  an  unchartered 
institution.  This  case  comes  within  the 
spirit,  as  well  as  the  letter  of  the  law. 
It  is  true,  that  penal  laws  are  to  be  con- 
strued strictly;  but  laws  which  concern 
the  public  good,  are  to  be  liberally  inter- 
preted. 6Bac.  Abr.  388,  391,  Tit.  *' Stat- 
ute." 

The  second  section  gives  the  Chancery 
Court  jurisdiction :  and  the  only  question 
is,  whether  the  law  itself  is  constitutional. 
That  Court  exercises  powers,  as  penal-  in 
their  nature  as  this,  in  numerous  in- 
stances;  as  in  the  case  of  sequestration, 
Ac.  2  Cpm.  Dig.  4,  W.  25.  Charitable 
Corporation,  Ac.  v.  Sutton,  2  Atk.  400, 
which  proves  that  Chancery  has  jurisdic- 
tion of  a  trust,  whether  public  or  private; 
and  here  the  appellees  held  their  capital 
stock,  in  trust  for  the  Commonwealth. 
2  Bac.  Abr.  139,  Tit.  ** Courts  of  Chan- 
cery." Sparks  v.  Liverpool  Water  Works, 
13  Ves.  428.  Tomkies  v.  Downman,  6 
Munf.  557.  Wilson  v.  Spencer,  Ac.  1 
Rand.  76. 

The  cases  of  Bedinger  v.  The  Common- 
wealth, 3  Call,  461,  and  The  Commonwealth 
V.  Broaddus,  6  Munf.  116,  may  be  urged 
on  the  other  side,  to  prove  that  the  Chan- 
cery Court  has  not  jurisdiction.  But,  those 
cases  were  decided  on  the  ground,  that  the 
law  had  not  given  that   Court  juris- 

146  diction,  *not  that  the  Legislature 
could  not  give  it.  They  were  so  de- 
cided, because  amotion  from  office,  and  a 
sentence  of  separation,  did  not  come  under 
the  idea  of  **debt  or  damages." 

On  the  part  of  the  appellee,  it  was  not 
contended  that  it  was  not  competent  to 
the  Legislature,  to  give  to  this  Court 
criminal  jurisdiction;  but  it  was  con- 
tended, that  in  this  case,  they  have  not  con- 
ferred it.  The  proceeding  in  this  case  is 
clearly  criminal.  The  offence  is  called  a 
misdemeanor.  If  the  construction  put  on 
the  law  is  correct,  it  would  be  a  violation 
of  the  Bill  of  Rights ;  because  it  com  pels  the 
party  accused  to  make  a  discovery  of  his 
offence,  and  deprives  him  of  all  the  other 
safe-guards  provided  by  that  fundamental 
law.  The  real  meaning  of  the  law  is, 
(and  the  only  one  which  would  make  it 
constitutional,)  that  the  corporations   are 


first  to  be  convicted  by  a  regular  proceed- 
ing at  common  law,  and  then  the  Chan- 
cery Court  is  to  exercise  its  powers.  2 
Bac.  Abr.  31,  Tit.  ** Corporations,"  G. 
Wherever  this  Court  enforces  a  fine,  it  is 
only  incidental  to  private  redress;  but 
where  it  is  only  a  public  offence,  as  in 
this  case,  it  is  not  within   its  jurisdiction. 

As  to  the  argument  that  this  is  a  trust, 
the  substance  of  a  thing  cannot  be  changed 
by  the  terms  in  which  it  is  expressed. 
It  is  certainly,  in  all  its  features,  a  for- 
feiture and  a  punishment. 

The  doctrine  contended  for,  would  pun- 
ish the  innocent  as  well  as  the  guilty. 
The  Commonwealth  would  seise  on  the 
property  of  those  members  who  resisted 
this  perversion  of  the  lawful  purposes  of 
the  corporation,  as  well  as  of  those  who 
promoted  it.  Even  the  property  of  infants 
and  widows,  who  were  wholly  innocent  of 
any  evil  intent,  would  be  confiscated. 
But,  the  law  applies  expressly  only  to  those 
companies  which  are  formed  for  the  pur- 
pose of  dealing  as  a  bank.  The  Act  of 
1808-9,  ch.  56,  confirms  this  idea;  the  fifth 
section  of  which,  applies  to  corporate 
bodies  chartered  for  other  purposes. 
147  *But,  the  cases  of  Bedinger  v.  The 
Commonwealth,  and  the  Attorney 
General  v.  Broaddus,  are  conclusive  as  to 
the  jurisdiction  of  this  Court.  In  those 
cases,  this  Court  refused  to  entertain  the 
Appeals,  on  the  express  ground  that  they 
were  criminal  prosecutions. 

March  3.     JUDGE  COALTER, 

This  is  an  information  filed  in  the  Chan- 
cery Court  at  Richmond,  by  the  Attorney 
General,  against  Scott  and  Thompson, 
(the  one  as  president,  and  the  other  as 
treasurer,  of  an  unchartered  banking  com- 
pany,) under  the  Act  of  1816,  made  to  pre- 
vent the  circulation  of  notes  emited  by 
unchartered  banks. 

The  information  was  dismissed  by  the 
Chancellor,  on  a  plea  in  bar  filed  by  the 
defendants;  and  the  Attorney  General  ap- 
pealed   from  that  decree  to  this  Court. 

The  first  question  is,  whether  this  is  a 
criminal  prosecution,  and  therefore  not 
within  the  jurisdiction  of  this  Court,  ac- 
cording to  the  cases  of  Bedinger  v.  The 
Commonwealth,  3  Call,  461,  and  the  Attor- 
ney General  v.  Broaddus  and  wife,  6  Munf. 
116. 

The  first  section  of  the  Act  above  re- 
ferred to,  declares,  *'that  it  shall  not  be 
lawful  for  any  association  or  company,  not 
having  a  charter  incorporating  such  asso- 
ciation or  company,  with  authority  to  deal 
or  trade  as  a  bank,  now  formed  or  in 
being,  or  which  hereafter  may  be  formed, 
within  the  limits  of  this  Commonwealth, 
for  the  purpose  of  discounting  notes, 
bills,  ^c.  and  issuing  notes,  bills, 
Ac.  for  the  purpose  of  dealing,  trading  or 
carrying  on  business  as  a  bank,  to  com- 
mence or  continue  the  discounting  of  any 
notes  o^  bills,  Ac.  or  the  issuing  of 
any  notes,  drafts  or  bills,  Ac.  and  every 
member,  officer  or  agent,  of  any  such  com- 
pany or  association,  that  may  so  com- 
mence or  continue  such  discounting 
or  issuing,  Ac.  shall  be  held  and 
taken  to  be  guilty  of  a  misdemeanor, 
and     upon    conviction     thereof,      on     in- 
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dictment,     information     or   present- 

148  ment,    shall    be    liable  *to   be    fined 
at  the  discretion  of  a   jnry,  in  a  snm 

not  less  than  $100,  nor  more  than  $500 ; 
and  if  any  snch  company  or  association,  or 
any  president,  manager,  cashier  or  other 
officer,  or  agent,  &c.  shall  pay  out,  deliver, 
put  in  circulation,  or  issue,  any  note, 
draft,  bill,  &c.  each  member,  officer,  or 
agent  thereof,  shall  be*  in  like  manner, 
liable  to  the  same  penalty."  . 

The  second  section  declares,  **that  all 
the  capital  stock  of  any  association  or 
company,  trading  or  discounting  paper,  or 
issuing  notes,  in  Tiolation  of  this  Act,  and 
all  the  capital  stock  subscxibed  to  such 
association  or  company,  shall  be  held  in 
tntst  for  the  benefit  of  the  Commonwealth, 
and  it  shall  be  the  duty  of  the  Attorney 
General,  whenever  he  shall  be  informed  of 
the  existence  of  any  such  company  or  asso- 
^ation,  to  institute  a  suit  in  the  Superior 
Court  of  Chancery,  in  the  Richmond  dis- 
trict, in  behalf  of  the  Commonwealth,  for 
the  purpose  of  recovering  the  capital  stock 
aforesaid.  In  such  suit,  it  shall  be  lawful 
to  make  all  or  any  of  the  members  of  such 
company  or  association,  or  any  oScer, 
agent  or  manager  thereof,  parties  defend- 
ant, and  to  call  upon  and  compel  them,  or 
either  of  them,  to  exhibit  all  their  books 
and  papers,  and  an  account  of  all  such 
matters  and  things  as  may  be  necessary  to 
enable  the  Court  to  make  a  decree,  in  pur- 
suance of  this  Act.  The  members  of  any 
such  association  or  company,  made  defend- 
ants in  such  suit,  shall  be  held  severally 
liable  to  the  Commonwealth  for  their  re- 
spective proportions  of  the  capital  stock, 
&c.  at  the  institution  of  the  suit,  or  at  the 
time  of  the  decree,  Ac.  and  the  Court  shall 
decree  against  the  defendants,  respectively 
and  severally,  the  amount,  &c.  to  be  levied 
of  the  respective  goods,  chattels,  lands  and 
tenements  of  such  defendants :  Provided, 
that  no  disclosure,  made  by  any  party  de- 
fendant to  such  suit,  and  no  books  or 
papers  exhibited  by  him  in  answer  to  the 
bill,  Ac.  shall  be  used  as  evidence  against 
him  in  any  motion  or  prosecution  against 
any  such  defendant  to  such  suit,  for  the 
recovery  of  any  penalty  or  the  infliction 
of  any  punishment  prescribed  by  this 
Act." 

149  *The  third  section  avoids  all  notes, 
Ac.  discounted  contrary  to  the  pro- 
visions of  the  Act,  and  provides,  that  any 
person  who  may  pay  money  in  virtue  of 
such  note.  Ac.  may  recover  it  back,  &c. 
and  executors,  administrators,  &c.  are  not 
to  be  allowed  for  any  payment  made  on 
such  illegal  contract. 

By  the  fourth  section,  any  person  who 
may  sign,  countersign,  or  endorse,  as  presi- 
dent, manager,  or  cashier,  or  by  any  other 
name  or  designation,  &c.  any  note,  &c. 
shall  be  liable,  on  motion,  &c.  before  any 
Court  of  Record,  &c.  to  a  judgment  in 
favor  of  the  Commonwealth,  for  threefold 
the  amount  of  any  such  note,  &c. 

The  information  filed  in  this  case,  sets 
out  the  first  section  of  the  Act  aforesaid, 
and  also  the  second  section.  It  then  goes 
on  to  charge  the  existence  of  an  associa- 
tion, styling  themselves  the  Culpeper 
Manufacturing  and  Agricultural   Associa- 


tion, not  having  a  charter,  with  authotity 
to  deal  as  a  bank,  and  who  are,  and  have 
been  in  the  habit  of  discounting,  Ac,  con- 
trary to  the  said  Act,  &c.  managed  by 
Scott,  as  president,  and  Thompson,  as 
treasurer,  &c.  but  that  the  attorney  does^ 
not  know*  who  the  other  members  are.  He* 
makes  them  defendants,  calls  on  them  to 
answer,  on  oath,  whether  they  do  not  act  as* 
president  and  tieasurer  of  said  association, 
and  interrogates  them  specially  as  to  all- 
their  actings  and  doings,  in  discounting 
bills,  issuing  notes,  &c»  and  also^  to  dis"* 
cover  who  the  other  members  are:  that 
they  exhibit  the  original  articles  of  asso- 
ciation, the  journal  of  their  proceedings, 
and  all  their  books  and  papers,  which  will 
give  the  Court  full  information,  &c.  and 
that  they  be  decxeed  to  pay  the  capital 
stock,  &c.  and  such  other  decree,  &c. 

The  defendants  plead,  in  substance,  that 
on  the  7th  of  January,  1809,  an  Act  of 
Assembly  was  passed,  (to  a  copy  of  which 
they  refer,  but  which  is  not  in  the  record,) 
to  incorporate  the  Culpeper  Agricultural^ 
and  Manufacturing  Society,  in  pnrsuaiMo^ 
of  which  the  said  company  was  duly  con- 
stituted, and  still  continues,  &c. :  that  the 
said  corporate  body  is  one  and  the  sdme 
with  the  company  and  association 
150  ^named  in  the  bill,  and  no  other;  and 
by  protestation,  not  confessing  or 
admitting  that  they  have  done  any  act  or 
deed,  in  violation  of  the  Act  of  Assembly 
set  forth  in  the  information,  say,  that  all 
their  actings  and  doings,  iv  relation  to  the 
issuing  of  notes,  or  any  of  the  matters  set 
forth  in  the  bill,  have  been  done  and  per- 
formed as  officers  of  the  said  institution, 
duly  chartered  and  constituted,  by  force  of 
the  Act  of  Assembly  first  referred  to;  and 
they  plead  these  matters  in  bar  of  the  in- 
formation, &c. 

This  plea  seems  to  admit  the  issuing  of 
the  notes,  Ac.  as  charged,  but  alleges  that 
it  was  done  by  a  corporate  body,  then  in 
existence,  under  the  Act  referred  to  in  the 
plea,  and  so  not  by  an  bssociation  formed 
for  the  purpose  of  discounting  notes. 

What  may  be  the  merits  of  this  defence, 
it  is  not  now  proper  to  decide;  because,  if 
this  is  a  criminal  prosecution,  of  which 
we  have  no  jurisdiction,  then  I  hold  we 
ought  to  give  no  opinion  on  the  subject, 
according  to  the  decision  of  this  Court,  in 
Dance's  Case,  5  Munf.  349;  all  such  cases 
belonging   exclusively  to   other  tribunals. 

Every  section  of  the  Act  seems  to  me  to 
be  highly  penal ;  and  the  Attorney  General 
cannot  proceed,  until,  either  by  the  dis- 
closure of  the  parties*  or  other  evidence,  or 
both  combined,  he  convicts  them  of  these 
acts,  which  are  declared  by  that  section  to 
be  a  misdemeanor,  punishable  by  a  heavy 
fine.  His  information  would  contain  no 
ground  of  claim  to  the  capital  stock  of  the 
association,  nor  could  he  get  a  decree 
therefor,  except  by  a  charge  and  proof  of 
that  misdemeanor;  and  though  the  dis- 
closure made  by  the  parties  defendant,  or 
any  books  or  papers  exhibited,  are  not  to 
be  used  as  evidence  against  them,  in  any 
motion  or  prosecution  under  the  Act,  yet  a 
recovery  in  this  suit  is  no  bar  to  any  such 
motion  or  prosecution,  if  it  can  be  sup- 
ported   on     other    proofs;  and    such     dis- 
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cloaures,  books,  &c.  may  lead  to  the  dia< 
covery  of  other  evidence,  which  would 
convict  them  of  some  of  the  offences  pun- 
ishable by  the  Act. 

But,  it  is  not  the  first  section  only,  as  it 
appears  to  me,  that  is  penal ;  almost  every 
one  is  90.  It  is  true,  that  many 
ISl  *of  them  are  penalties,  which,  like 
those  of  the  Act  to  prevent  usury, 
may  be  enforced  in  civil  suits;  as  avoiding 
the  notes,  and  the  recovery  back  of  the 
money,  under  the  third  section;  the  annul- 
ment of  the  contract  of  association  itself, 
between  the  parties;  the  recovery  of  debts 
against  them,  in  a  summary  way,  though 
they  cannot  recover,  and  though  they  are 
incapacitated  even  to  sue,  as  provided  in 
the  5th,  6th  and  7th  sections. 

But,  the  4th  section  is  highly  penal  as  to 
the  parties  defendant,  in  this  case;  and 
their  conviction  under  it  may  be  produced, 
in  consequence  of  a  knowledge  of  parties, 
&c.  obtained  by  the  proceedings  in  this 
suit. 

It  is  said  that  the  second  section  is  not 
penal,  within  the  meaning  of  the  cases,  in 
which  we  have  refused  to  take  jurisdiction, 
because  it  merely  creates  a  trust  for  the  Com- 
monwealth, of  the  capital  stock,  Ac.  But, 
is  not  this  a  declaration  of  a  forfeiture  of 
that  stock  to  the  State,  for  a  crime  against 
the  State,  and  which  crime  must  be  proved, 
and  that  on  the  disclosure  of  the  party  de- 
fendant, and  by  a  proceeding  in  Chancery? 
It  seems  to  me  to  be  a  heavy  penalty ;  and 
though  it  is  not  called  a  fine  or  forfeiture, 
it  is  as  much  so,  as  if  it  had  been  said, 
**he  shall  forfeit  and  pay  to  the  Common- 
wealth, the  amount  of  his  stock.'*  It  is  as 
much  a  fine  or  forfeiture,  as  it  would  have 
been,  had  no  other  sanction  or  penalty  been 
declared  for  the  commission  of  this  misde- 
meanor. Surely  an  accumulation  of  penal- 
ties, which  shews  rather  the  enormity  of  the 
offence,  than  that  this  was  not  intended  as 
a  punishment  of  it,  cannot  change  the  na- 
ture of  this  penalty  or  forfeiture. 

It  seems  to  me,  therefore,  to  be  a  case 
clearly  within  the  principles  laid  down  by 
this  Court,  in  the  case  of  the  Attorney 
Genera]  v.  Broaddus  and  wife,  above  men- 
tioned, and  that  the  appeal  must  be,  con- 
sequently, dismissed. 

JUDGES  CABELL  and  GREEN  con- 
curred, and  the  appeal  was  dismissed.* 
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•Hatcher  v.  Lewis. 

March,  1826. 


Neflrotlable  Paper-Joint  Action  afir«ln«t  Drawer  and 
Endorsers -Office  Judgrnient-Writ  of    Bnqalry.t— 

Where  a  joint  action  Is  brought  afiraiost  drawer 
and  endorsers  of  a  negotiable  note,  an  office  Judgr- 
ment  cannot  be  confirmed  afirainst  all  or  either  of 
the  defendants,  without  a  writ  pf  enquiry. 


•The  Prbsidknt  and  Judge  Carr,  absent 
■t-Neirotlable  Paper-  Joint  Action  against  Drawer  and 
Indorser  -  Of  flee  Judsrment— Writ  of  Enquiry.- in  The 

James  River,  etc.,  Co  v.  Lee.  16  Oratt  428.  it  is  said: 
**In  Hatcher  v.  Leivis,  A  Hand.  152.  a  Joint  action  of 
debt  was  broufirht  ag-ainst  drawer  and  indorsers  of 
a  neurotlable  note,  and  it  was  held  that  an  office 
judfirment  could  not  be  confirmed  asrainst  all  or 
cither  of  the  defendants  without  a  writ  of  inquiry." 

See  principal  case  also  cited  in  Hollingsworth  v. 
Milton.  8  LeiRh  52. 

See  further,  monofirraphlc  note  on  "Bills.  Notes  and 
Checks"  appended  to  Archer  v.  Ward.  0  Oratt.  823. 


Same -Same— Ball-Damand  as  of  Rlffhtt— In  such  an 
action,  bail  cannot  be  demanded  as  of  riirht  but 
can  only  be  obtained  from  a  Judg-e  or  Justice  of 
the  Peace,  on  proper  affidavit 

Judgment  by  Default  —  Statute  of  Jeofails  S— The 
Statute  of  Jeofails,  has  no  effect  upon  a  Judgment 
by  default,  for  want  of  appearance. 

Declaratlon-Writ-Deouinds  In  One  and  Not  Other— 
A  demand  of  interest  in  the  declaration,  which  is 
not  claimed  by  the  writ  is  not  erroneous;  but  it 
is  error  to  claim  in  the  declaration,  cosu  of  pro- 
test when  those  costs  are  not  demanded  in  the 
writ  This  error  may  be  taken  advantage  of. 
where  the  Judgment  is  by  default 

Notes -Transfer— Averment  of.— Quaere,  what  aver- 
ments of  the  transfer  of  a  note,  and  of  demand 
and  notice,  are  sufficient? 

Charles  Lewis,  brought  aa  action  of  debt 
npon  a  protested  negotiable  note,  in  the 
Superior  Court  of  Campbell  county,  against 
Benjamin  Perkins,  John  Moore,  Archibald 
Hatcher,  James  W.  Dibrdl  and  David 
Saunders,  Jr.  The  writ  demands  $1395  59, 
and  $500  damages;  but  does  not  demand 
interest,  nor  the  costs  of  protest. 

The  declaration  charges,  that  Perkins 
executed  his  promissory  note  to  Moore,  for 
$1395  59,  negotiable  and  payable  &c.  that 
Moore,  Hatcher,  Dibrell  and  Saunders, 
successively  endorsed  the  note;  of  which 
the  plaintiff  became  legally  possessed,  for 
a  fair  and  valuable  consideration :  that  the 
several  endorsers  had  notice  of  these  assign- 
ments as  they  occurred :  that  the  note  was 
duly  protested  as  to  the  drawer  and  en- 
dorsers thereof,  at  the  Office  of  Discount 
and  Deposit  of  the  Farmers*  Bank  at 
Lynchburg,  of  which  protest  the  drawer 
and  endorsers  had  notice;  by  reason 
whereof,  the  defendants  became  jointly 
and  severally  bound  to  pay  to  the  plaintiff, 
the  said  sum  of  $1395  59,  with  interest  Slc. 
and  $4  03,  as  charges  of  protest. 

The  endorsement  on  the  writ  was  in 
these  words:  **au  action  of  debt  upon  a 
protested  negotiable  note.  No  bail  re- 
quired." 

The  writ  having  been  served  on  Perkins, 
Hatcher,  Dibrell  and  Saunders^  (Moore 
being  returned,  *'no  inhabitant,") 
153  *and  they  not  appearing,  a  condi- 
tional order  was  entered  against  them 
for  $1395  59,  with  legal  interest  thereon, 
and  S4  03,  which  judgment  was  afterwards 
confirmed,  *^  unless  they  do  appear  at  the 
next  Superior  Court  of  Law  to  be  holden 
for  this  county,  find  special  bail,  and 
plead  to  issue."  The  defendants  failing 
to  appear  according  to  the  terms  of  the 
judgment,  it  was  confirmed. 

At  the  succeeding  term  of  the  Superior 
Court,  the  defendants  Dibrell,  Saunders 
and  Hatcher,  moved  the  Court  to  set  aside 
the  office  judgment,  so  far  as  it  affected 
them,  and  for  permission  to  file  a  plea  of 
nil  debet,  and  one  of  usury,  which  the 
Court   refused,    unless     they     would   give 


tBail-RlKhttoDemand.— See  principal  case  cited 
in  Hawthorn  v.  Hunter.  8  Leifirh  414. 
S  Judgment  by  Default— 5tatute  of  JeofalU.— When  a 

judgment  is  obtained  by  default  the  statute  of  Jeo- 
fails has  no  effect  on  such  judgment  and  the  appel- 
late court  will  look  into  the  writs  and  all  other 
proceedings.  Laidley  v.  Bright  17  W.  Va.  791.  citinr  • 
principal  case.  To  the  same  effect  the  principal 
case  is  cited  in  Long  v.  Campbell.  87  W.  Va.  ae».  IT 
S.  E.  Rep.  198. 

See  fnrther.  monographic  note  on  "Judgments** 
appended  to  Smith  v.  Charlton.  7  Gratt  425. 

Interest -To  the  point  that  interest  follows  the 
principal  as  the  shadow  the  substance,  the  princi- 
pal case  is  cited  in  McVeifirh  v.  Howard,  87  Va.  0D4, 
IS  S.  £.  Rep.  81. 
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special  bail;  the  plaintiff  asking,  as  of 
right,  that  such  bail  should  be  required ; 
the  Court  being  of  opinion,  that  the  plain- 
tiff might  legally  require  bail  from  the 
<]efendants,  without  cause  shewn.  To 
this  opinion,  the  defendants  excepted. 
Hatcher,  obtained  a  Supersedeas. 

Wickham,  for  the  appellant,  referred  to 
-the  case  of  Metcalfe  v.  Battaile,  Gilm.  191, 
as  decisive  of  the  question,  whether  a  writ 
of  enquiry  was  necessary  in  this  case. 
This  was  not  a  note  for  the  payment  of 
money,  within  the  meaning  of  the  law. 
He  also  referred  to  the  case  of  Laporte  v. 
Dunlops,  1  Hen.  &  Munf.  22.  This  was 
not  a  case  in  which  bail  could  be  required 
as  of  right.     1   Rev.  Code.  499.    sec.  A2\  43. 

The  Attorney  General,  for  the  appellee, 
<K»ntended,  that  bail,  may  of  right,  be  de- 
manded of  principal  and  endorsers,  under 
the  1  Rev.  Code,  78,  which  places  notes 
negotiable  at  the  Bank,  on  the  footing  of 
foreign  bills  of  exchange-;  and  the  law 
merchant  considers  every  endorser  as  a 
new  drawer.  The  same  argument  proves, 
that  a  writ  of  enquiry  is  not  nec- 
essary. 

154  ♦JUDGE  COALTER  delivered   the 

opinion  of  the  Court.* 
The  case  of  Metcalfe  v.  Battaile,  Gilm. 
Rep.  191,  if  correctly  decided,  is  decisive 
of  one  point  in  this  case,  to  wit:  that  a 
writ  of  enquiry  was  necessary,  and  that 
alone  is  sumcient  to  reverse  the  judgment. 
Although  that  case  was  decided  by  a  bare 
Court,  yet  it  was  an  unanimous  opinion, 
and  therefore  a  binding  precedent,  as  much 
as  any  oth^r.  But  it  was  said,  that  point 
was  not  made  in  the  argument,  and  may 
have  been  a  hasty  opinion.  I  have  looked 
into  my  notes  of  the  argument,  and  find 
the  point  was  made  and  answered  nearly 
in  the  way  that  has  now  been  attempted. 
But.  surely,  that  case  must  be  sound  law. 
The  Statute,  giving  a  joint  action,  was 
neither  intended,  nor  could  it  vary,  the 
nature  of  the  contracts  of  the  parties.  It 
merely  gave  a  joint  action  on  several  con- 
tracts. Several  suits  may  still  be  prose- 
cnted,  as  before.  In  a  several  suit  against 
one  endorser,  all  the  matters,  posterior  to 
the  endorsement,  which  are  in  pais,  and 
which  must  be  performed,  in  order  to 
entitle  the  plaintiff  to  his  remedy  against 
the  endorser,  are  things  of  which  the 
clerk  can  take  no  cognizance.  Suppose  A. 
gives  his  note  to  B.  for  $100,  payable  on  a 
giv6n  day,  provided  B.  on  or  before  that 
day,  deliver  him  a  certain  horse.  He  avers 
the  delivery  of  the  horse,  and  produces  a 
notarial  certificate  that  he  had  done  so. 
Would  this  authorise  an  office  judgment 
for  the  $100?  In  an  action  of  debt  on  a  note 
directly  engaging  to  pay  a  sum  of  money, 
the  note  itself  contains  full  evidence  of  the 
plaintiff's  right  of  action.  But  the  en- 
dorsement of  a  note  does  not  shew  the  de- 
mand, protest  and  notice,  which  are 
necessary  to  subject  the  endorser.  They 
are  substantive  matters  dehoisthe  endorse- 
ment, and  mu^t  be  averred  and  proved. 
On  this  ground,  that  case  was  decided;  and 
there  can  be  no  doubt  of  the  correctness  of 
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that  decision.     In  a  suit  against  the  drawer 
alone,  a  judgment  might  be  rendered 

155  against  *him,  without  a  writ    of  en- 
quiry ;  but  when  he  is   sued  with  the 

endorser,  no  judgment  can  properly  be 
given  finally  against  him,  until  a  final  judg- 
ment is  also  given  against  all  the  defend- 
ants. 

The  next  enquiry  is,  whether  the  Court 
erred  in  refusing  to  allow  the  defendants, 
the  endorsers,  to  appear  and  plead  without 
giving  special  bail;  although  no  cause 
was  shewn,  on  the  part  of  the  plaintiff, 
why  bail  should  be  required.  Independent 
of  the  question,  whether  bail  was  de- 
mandable  of  right,  the  fact  is,  that  the 
plaintiff  did  not  demand  it.  The  writ  does 
not  state  whether  the  defendants  are 
makers,  or  endorsers,  or  both ;  they  may 
be,  for  aught  that  appears  from  it,  all 
endorsers,  or  all  makers,  and  the  suit  by 
the  payee;  or  the  plaintiff  may  be  are- 
mote  endorsee,  suing  both  maker  and  en- 
dorsers. The  endorsement  is  simply  in 
these  words:  **An  action  of  debt  on  a  pro- 
tested negotiable  note.     No  bail  required." 

The  Act  of  Assembly,  1  Rev.  Code,  499, 
requires,  that  **when  the  plaintiff  may  of 
right  demand  bail,  he  shall  endorse  the 
true  species  of  action  in  such  manner,  that 
his  title  to  bail  will  appear  thereby,  and 
shall  also  endorse  that  bail  is  required;*' 
and  the  50th  section,  p.  501,  provides,  that 
**in  any  personal  action,  in  which  bail 
shall  not  have  been  required,  the  Court 
may,  at  any  time  before  final  judgment,  for 
good  cause  shewn,  rule  the  defendant  to 
give  special  bail,  &c."  The  law  makes 
no  distinction  between  cases  in  which  bail 
might  have  been  required,  but  was  not  so 
required,  and  cases  where  it  could  not  have 
been  required,  and  therefore  was  not.  If 
it  was  not,  in  fact,  required,  the  party  had 
an  equal  right  to  appear  without  giving 
special  bail,  unless  required  by  the  Courts 
for  good  cause  shewn,  whether  it  was  the 
one  case,  or  the  other.  The  case,  then, 
falls  not  only  within  the  letter,  but  the 
spirit,  of  the  law. 

But  it  is  said,  that  the  exhibition  of  the 

note   itself,    endorsed    by    the    defendants, 

was  good  cause.     This  argument  would    be 

more  plausible,  if  the  plaintiff  could 

156  have  demanded  *bail  of  them,  as  a 
matter  of  right,  which  will  be  consid- 
ered hereafter.  But,  is  it  a  sound  interpre- 
tation of  the  law,  even  in  a  case  of  that 
kind,  when  no  bail  has  in  fact  been  re- 
quired; and  when  the  party,  not  expecting 
bail  to  be  required,  has  employed  counsel 
to  appear  for  him,  and  has  put  into  his 
hands  full  proof  of  payment,  that  the  plain- 
tiff, without  further  cause,  and  by  mere 
caprice,  shall  require  bail  when  a  plea  is 
offered?  His  own  endorsement  shews,  that 
at  one  time  he  did  not  think  bail  necessary; 
but  it  may  afterwards  become  necessary, 
and  if  it  does,  he  ought  to  shew  it.  In 
Dunlops  V.  Laporte,  1  Hen.  Sl  Munf.  22,  it 
was  contended,  that  the  defendant  could 
only  set  aside  the  office  judgment,  by  the 
very  words  of  the  law,  on  giving  good 
special  bail:  that  Laporte's  not  being  ex- 
cepted to  as  appearance  bail,  was  no 
proof  that  he  was  good  special  bail.  The 
plaintiff  might    elect  not  to  be  delayed  by 
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excepting  to  him,  and  he  may  have  become 
insolvent  since.  But  the  Supersedeas  was 
unanimonsly  refused.  The  principles  of 
that  case  fully  support  the  position  above 
taken. 

But,  could  the  plaintiff  require  bail  of 
the  endorsers  as  a  matter  of  right?  The 
43d  section  of  the  Act  above  referred  to, 
provides,  that  in  actions  of  debt,  founded 
upon  any  writing  obligatory,  bill  or  note 
in  writing,  for  the  payment  of  money  or 
tobacco,  &c.  the  plaintiff  may,  of  right, 
demand  bail,  &c.  But,  an  endorsement  of 
a  note  is  not  a  note  in  writing  for  the 
payment  of  money,  within  the  meaning  of 
the  Act,  as  has  been  decided  in  Metcalfe 
y.  Battaile,  above  mentioned.  It  is  a 
collateral  undertaking,  and  the  liability  of 
the  parties  depends  as  much  upon  matter 
dehors  that  endorsement,  and  posterior 
thereto,  as  in  the  case  of  an  assignment 
of  a  bond  or  ordinary  note.  Non  constat, 
because  the  party  has  endorsed,  that  he 
owes  any  thing.  The  endorsement  itself 
ascertains  no  demand.  And  so  in  Ruffin  v. 
Call,  2  Wash.  181,  it  was  decided,  that  in 
an  action  of  debt  on  a  bond  with  collateral 
condition,  the  judgment  against  the 
Sheriff,  for  not  returning  appearance  bail, 
was  erroneous.  The  party,  then, 
157  could  *only  obtain  bail  of  the  en- 
dorsers, in  this  case,  from  a  Judge  or 
Justice  of  the  Peace,  under  the  44th  sec- 
tion of  the  Act,  on  proper  affidavit,  &c. 
and  of  course,  ought  to  have  shewn  equal 
cause  for  ruling  them  to  give  special  bail. 

But  there  are  also  other  errors  in  this 
case.  It  being  a  judgment  by  default,  for 
want  of  appearance,  the  Statute  of  Jeofails 
has  no  effect  upon  it ;  and  the  Court  must 
look  into  the  writ,  as  well  as  all  the  other 
proceedings. 

The  demand  for  interest  in  the  declara- 
tion, which  is  not  claimed  in  the  writ,  is 
no  objection ;  since,  by  the  Statute  in  that 
case  provided,  the  interest  follows  the 
principal  as  the  shadow  does  the  substance. 
But  here,  the  declaration  claimed,  and  the 
judgment  gives,  $4  03,  the  costs  of  protest, 
as  a  part  of  the  debt,  and  which  is  not 
claimed  in  the  writ. 

There  might  perhaps,  also,  be  serious 
objections  to  this  declaration,  for  want  of 
proper  averments  of  the  transfer  of  the 
note  from  one  defendant  to  another,  and 
finally  to  the  plaintiff,  thereby  shewing 
his  right  to  sue,  as  every  plaintiff  must; 
and  also,  whether  a  sufficient  demand  or 
notice  has  been  set  out.  But  it  has  not 
been  considered  necessary  to  investigate 
these  matters. 

The  last  objection  above  taken,  shews 
that  the  declaration,  though  it  might  have 
being  cured  by  a  plea  and  verdict,  in  that 
respect,  being  variant  from  the  writ, 
which  is  part  of  the  record  in  an  office 
judgment  for  want  of  appearance,  is  bad ; 
and  that  consequently,  on  that  ground 
also,  no  judgment  could  have  been  entered 
on  it. 

The  writ,  however,  is  good.  The  judg- 
ment must  therefore  be  reversed,  and  the 
proceedings  back  to  the  writ  set  aside,  and 
the  cause  sent  back,  to  be  sent  to  the  Rules 
for  further  proceedings. 


158  ^Dickinson,  AdmV  &c.  v.  M'Craw. 

March,  1826. 

Foreign  Admloistrator— Rlirht  to  Sue.*— An  admiois- 
tration  granted  In  another  State,  does  not  ffive  the 
admintstrator  appointed  there,  a  risrht  to  sue 
jointly  with  an  administrator  appointed  in  Vir- 
ginia. 

Attachment  Bond— Action  on -What  Nocesaary  t» 
Justify.— In  an  action  on  an  attachment  bond,  by 
which  the  obligor  was  bound  to  pay  all  costs  and 
damages,  which  mlfht  accrue  to  the  oblifiree.  in 
consequence  of  suing  out  the  attachment,  it  is  not 
necessary  that  they  should  be  previously  assessed 
In  some  other  action,  to  Justify  an  action  on  the 
bond. 

Execotora- Attested  Certificate  of  Probate -Evideiice. 
—The  certificate  of  probate  or  of  administration 
granted  by  a  Court  of  this  State,  and  attested  br 
the  clerk,  will  enable  the  executor  or  adminlstra- 
tor  to  act.  and  maybe  iriven  in  evidence  in  any 
Court  of  this  Commonwealth. 

Attachment  Bond— Action  on— Declaration— Allegn- 
tlona— Sufficiency  of.— in  an  action  on  an  attach- 
ment bond,  it  is  not  sufficient  to  allege  in  the 
declaration,  that  the  defendant  "did  not  pay  all 
such  costs  and  damages  as  have  accrued  &c."  bat 
it  must  be  expressly  averred,  that  costs  and  dam- 
ages had  been  actually  sustained. 

Martin  Dickinson,  administrator  with  the 
will  annexed  of  Catherine  Thompson,  de- 
ceased, brouiirht  an  action  of  debt  against 
Robert  Hammock  and  James  M'Craw,  in 
the  Superior  Court  of  Law  for  Grayson 
county.  It  does  not  appear  that  Hammock 
was  ever  served  with  process,  and  the  suit 
was  prosecuted  against  M'Craw  alone. 

The  action  was  founded  on  an  attach* 
ment  bond,  which  had  been  executed  by 
the  two  defendants  jointly,  by  which  they 
undertook  to  pay  to  Catherine  Thompson, 
*'all  such  costs  and  damages  as  may  accrue 
for  wrongfully  suing  out  a  certain  attach- 
ment then  and  there  obtained,"  (viz:  in 
the  county  of  Surry  in  the  State  of  North 
Carolina,)  **by  the  said  Robert  Hammock 
against  the  said  Catherine.*'  The  breach 
stated  in  the  declaration  is,  **that  the  said 
defendants  did  not  pay  the  said  Catherine 
in  her  life-time,  or  the  plaintiff  since  her 
death,  all  such  costs  and  damages  as  have 
accrued  for  wrongfully  suing  out  said 
attachment,  &c."  The  plaintiff  concludes 
with  making  profert  of  his  letters  of  ad- 
ministration with  the  will  annexed  of  the 
said  Catherine,  ** whereby  it  fully  appears, 
that  he  is  the  administrator,  &c." 

The  defendant   M'Craw    filed   a   general 

demurrer     to     the     declaration.     He   also 

craved  oyer  of  the  letters  of  admin is- 

159  tration    *with  the  will   annexed,  Ac. 
which  were  only  a  certificate   of   the 

clerk  of  Grayson  county,  that  Martin  Dick- 
inson had  qualified  as  administrator  Ac. 
of  Catherine  Thompson,  deceased,  and 
given  bond  and  security,  according  to  law. 
The  defendant  filed  a  second  plea,  that, 
at  the  time  of  commencing  this  action,  the 


•Foreign  Administrators—Right  to  5ne  and  Bo  Sued. 

— InCrumlish  v.  Shenandoah  Val.  R.  Co..  40  W.  Va. 
060.  22  S.  E.  Rep.  09.  it  is  said:  "A  foreign  personal 
representative  cannot  sue  or  be  sued  outside  the 
state  granting  him  authority.  Hull  v.  Hull.  20  W. 
Va.  16;  Vaughan  v.  North  up.  16  Pet  I;  Bart  Ch. 
Prac  182;  Dickinson  v.  McCraw,  4  Rand.  168;  Story. 
Confl.  Law,  $613;  Dixon  v.  Ramsay.  SCranch  819: 
Fenwick  v.  Sears,  1  Cranch  269:  1  Lomax  121:  1  Rob. 
Prac  (new)  101;  Andrews  v.  Avory,  HQratt  290:  I 
Lomax  142;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45 r 
Fugate  V.  Moore,  80  Va.  1046.  11  S.  E.  Rep.  1008.  The 
fact  may  be  pleaded  in  abatement  or  in  bar.  Noo- 
nan  v.  Bradley.  9  Wall.  894." 

See  further,  monographic  note  on  •'Executors  and 
Administrators*'  appended  to  Rosser  v.  Depriest  1^ 
Qratt  0.  The  principal  case  is  also  cited  in  Durkia 
y.  Exchange  Bank  of  Virginia.  8  Pat  &  H.  800i 
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plaintiff  was  not  the  sole  administrator 
with  the  will  annexed,  of  Catherine 
Thompson,  deceased,  bat  that  one  Elijah 
Harris,  was  also  administrator,  &c.  by 
letters  of  administration  granted  to  him,  by 
the  County  Court  of  Surry  in  North  Car- 
olina; by  virtue  of  which,  the  said  Elijah 
became  a  joint  administrator  with  the 
plaintiff,  having  full  power  to  sue  in  the 
present  action,  together  with  the  plaintiff; 
and  that  the  latter  ought  not   to  sue  alone. 

The  tnird  plea  alleges,  that  no  damages 
had  been  legally  assessed  or  ascertained  by 
•nit  against  the  said  Robert  Hammock,  so 
as  to  enable  the  defendant  or  the  said 
Robert,  to  pay  the  same,  according  to  the 
tenor  and  effect  of  the  bond. 

The  fourth  plea  is  nearly  to  the  same 
effect  as  the  second. 

The  fifth  plea,  after  craving  oyer  of  the 
letters  of  administration,  objects  that  the 
certificate  above  mentioned,  gives  no 
authority  to  the  plaintiff,  to  maintain  this 
action. 

The  plaintiff  demurred  to  the  three 
last  pleas;  and  the  defendant  joined  in  de- 
murrer. 

The  Court  gave  judgment  for  the  de- 
fendant on  the  demurrers;  and  the  plain- 
tiff appealed. 

Wickham,  for  the  appellant,  contended 
that  the  declaration  was  good,  under  the 
authority  of  Craghill  v.  Page,  &c.  1  Hen. 
A,  Munf.  446.  Lane  v.  Harrison,  6  Munf. 
573. 

The  second  plea  is  not  before  the  Court, 
as  the  demurrers  did  not  apply  to  it. 

The  third  pica  is  bad,  because,  in  a  suit 
on  a  bond  with  a  collateral  condition,  it  is 
not  necessary  to  ascertain  the  damages  by 
a  previous  suit  against  the  principal. 
160  *The  fourth    plea    is   clearly    bad, 

because  an  administration  in  another 
county  has  no  authority  in  this.  Dickson 
v.  Ramsay,  3  Cranch,  319.  Fenwick  v. 
Sears,  1  Cranch,  259.  Hilliard  v.  Cox,  1 
8alk.  37.     Burnley    v.  Duke,  1    Rand.  108. 

As  to  the  fifth  plea,  the  certificate  of  the 
clerk  of  letters  of  administration,  having 
been  granted,  was  su£Bcient  under  our 
Acts  of  Assembly.  12  Hen.  Stat,  at 
Large,  148. 

No  Counsel  for  the  appellee. 

JUDGE  CABELL  pronounced  the  opin- 
ion of  the  Court.* 

The  Court  is  of  opinion,  that  the  second 
plea  is  bad;  for,  the  administration  in 
North  Carolina  did  not  give  the  admin- 
istrator appointed  there,  a  right  to  sue 
jointly  with  the  administrator  appointed 
in  Virginia. 

The  third  plea  is  also  bad;  for,  if  any 
damages  had  been  sustained,  it  was  not 
necessary  that  they  should  be  previously 
assessed  in  some  other  action,  to  justify 
an  action  on  the  bond. 

The  fourth  plea  is  also  bad.  The  ad- 
ministration in  North  Carolina  gave  no 
right  whatever  to  sue  in  this  State;  much 
less  did  it  destroy  the  right  of  the  admin- 
istrator appointed  in  Virginia,  to  sue  here. 

The  fifth  plea  is  not  less  free  from 
objection.  Since  the  Act  of  1785,  12  Hen. 
Stat,  at  Large,   148,  the  certificate  of    pro- 


^Absent,  the  Pbbsidbnt.  and  Judob  Carb. 


bate  or  of  administration  granted  by  a 
Court  of  this  State,  and  attested  by  the 
clerk,  will  enable  the  executor  or  adminis- 
trator to  act,  and  may  be  produced  or  given 
in  evidence  in  any  Court  within  this  Com- 
monwealth, and  be  as  effectual  as  any 
probate  or  letters  of  administration,  made 
out  in  due  form. 

But  the  Court  is  of  opinion,  that  the 
declaxaiion  also  is  defective.  The  action 
was  upon  an  attachment  bond,  the 
161  ^condition  of  which  was,  that  the  de- 
fendant should  pay  all  costs  and  dam- 
ages that  might  accrue  from  wrongfully 
suing  out  the  attachment.  The  declaration 
avers,  that  the  defendant  *^did  not  pay  all 
such  costs  and  damages  as  have  accrued, 
&c."  But,  there  is  no  averment  that  the 
attachment  was  wrongfully  sued  out,  or 
that  any  costs  and  damages  had  been  sus- 
tained. The  mere  allegation  that  the  de- 
fendant had  failed  to  pay  the  costs  and 
damages  that  had  accrued,  is  not  a  suffi- 
cient foundation  for  inferring  that  costs 
and  damages  had  been  actually  sustained. 
A  direct  averment  was  essential. 

Upon  the  principle,  therefore,  of  going 
back  to  the  first  fault,  judgment  was 
rightly  entered  for  the  appellee,  on  all  the 
demurrers,  and  is  therefore  affirmed. 


Sydnor  v.  Burke  and  Wife. 

March.  1820. 

Record— Amendmeot  by  Court,— It  is  error  In  a  Court, 
to  amend  a  record,  after  the  Term  at  which  judff- 
meat  was  rendered. 

Same-3ame-CMe  at  Bar.— Therefore,  if  the  record 
omits  to  state  that  a  plea  was  entered,  and  issue 
Joined,  the  Court  cannot  after  the  Term  at  which 
Judgment  was  rendered,  direct  a  plea  to  be  en- 
tered, nunc  pro  tunc  upon  the  evidence  of  the  clerk 
that  a  plea  was  filed,  and  issue  joined. 

Statute  off  Jeofaiis—Curative  Efffect  of.*— Quaere,  how 
far  the  Statute  of  Jeofails  will  cure  a  declaration 
which  sets  out  no  cause  of  action? 

Appeal  from  the  Superior  Court  of  Rich- 
mond county. 

Burke  and  his  wife  brought  an  action  of 
detinue  against  Syduor,  for  ** certain  goods 
and  chattels,  slaves  and  stocks,  of  the 
value  of  $2000,  to  wit:  Billy,  a  slave,  of 
the  value  of  $500;  Allen,  a  slave,  of  the 
value  of  $800 ;  28  head  of  horned  cattle,  of 
the  value  of  $280 ;  5  horses,  of  the  value  of 
$250;  a  stock  of  hogs,  of  the  value  of 
162  $20;  one  set  of  ^blacksmiths'  tools, 
of  the  value  of  $30;  and  four  beds 
and  furniture,  of  the  value  of  $120."  The 
declaration  avers  property  in  both  the 
plaintiffs,  and  lays  their  damages    in  $500. 

There  is  no  notice  in  the  record  of  any 
plea,  or  issue  joined,  but  it  is  stated  that  a 


•Pleading  and  Practice— Nonjoinder  of  Usue— Bfffect 
of  Verdict.— It  is  well  settled,  that  if  a  verdict  has 
been  rendered  without  any  issue  belnsr  Joined,  it  is 
a  mere  nullity,  and  nojudsrment  can  properly  be 
rendered  upon  it.  whether  it  be  a  civil  or  a  criminal 
action.  State  v.  Dousrlass.  20  W.  Va.  777.  cltinff  the 
principal  case  to  the  point  To  the  same  effect,  the 
principal  case  is  cited  infoot-note  to  Stevens  v.  Talia- 
ferro. 1  Wash.  155;  foot-note  to  Walden  v.  Payne,  8 
Wash.  1:  McMllllon  v.  Dobbins.  9  Leifirh  422, 428.  and 
foot-note:  Rowans  v.  Givens,  10  Gratt  250.  251,  and 
foot-note:  Petty  v.  Frick  Co..  86  Va.  506,  10  S.  E.  Rep. 
886;  BrifffiTS  v.  Cook.  99  Va.  276.  88  S.  E.  Rep.  148;  Grif- 
fle  V.  McCoy.  8  W.  Va.  206:  Hisrh  v.  Peerce.  9  W.  Va. 
294:  Ruffner  v.  Hill,  21  W.  Va.  169;  Brown  v.  Cuaninff- 
ham.  28  W.  Va.  Ill:  Hickman  v.  Baltimore,  etc,  R. 
Co..  80  W.  Va.  806.  4  S.  E.  Rep.  660;  Hickman  v.  Baltl- 
more.  etc..  R.  Co.,  80  W.  Va.  815.  7  S.  E.  Rep.  461; 
White  v.  Emblem.  48  W.  Va.  828,  28  S.  E.  Rep.  762. 
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jury  was  aworti  '*to  try  the  issue  joined." 
The  jury  rendered  a  verdict  for  a  portion 
of  the  articles  claimed  by  the  declaration, 
and  the  Court  gave  judgment  accordingly. 

At  a  subsequent  Term,  the  Court  ordered 
that  the  plea  of  non  detinet  and  issue, 
should  be  entered  nunc  pro  tunc,  in  the  said 
action,  it  appearing  by  the  evidence  of  the 
clerk,  that  the  said  plea  was  filed  and  issue 
joined,  but  omitted,  through  mistake,  to 
be  entered  by  the  clerk.     Sydnor  appealed. 

Leigh,  for  the  appellant. 

Stanard,  for  the  appellee. 

March  17.     JUDGE  CO  ALTER. 

Although  the  record  states  that  the  jury 
were  sworn  to  try  the  issue  joined,  yet,  un- 
less we  can  look  to  the  plea  which  was 
directed  to  be  entered  nunc  pro  tunc,  at  a 
subsequent  Term  after  the  judi^ment,  by 
way  of  amendment  of  the  record,  there  was 
no  plea  entered,  nor  issue  made  up  in  the 
cause.  As  to  the  amendment  in  ques- 
tion, it  was  not  one  justified  by  the 
Act  of  Assembly,  (1  Rev.  Code,  ch. 
128,  sec.  108,)  and  could  not  be  made 
at  a  subsequent  Term,  independent  of 
that  Act,  as  has  been  decided  in  this  Court, 
in  many  cases.  Without  deciding,  there- 
fore, on  any  other  point  made  in  the  cause, 
the  judgment  must  be  reversed  for  this 
error,  and  the  cause  remanded  for  a  new 
trial  to  be  had. 

It  is  unnecessary  to  decide  the  question 
arising  under  the  Statute  of  Jeofails,  in 
this  case,  (if  we  could  give  any  opin- 
163  ion  *on  it,  there  being  no  verdict  or 
issue  joined),  as,  whichever  way 
they  might  be  decided,  still  the  cause  must 
go  back  for  the  reason  above  assigned,  and 
the  plainti£F  will  have  an  opportunity  to 
amend,  or  the  defendant  to  demur  to  his 
declaration. 

It  may  not  be  impertinent,  however,  to 
remark,  that  if  this  declaration,  on  the  face 
of  it,  shews  that  the  plaintiffs  had  no 
cause  of  action,  as  has  been  contended  for, 
and  if  nevertheless,  such  declaration,  and 
the  judgment  thereon,  must  be  supported, 
when  the  jury,  on  an  issue  joined,  find  for 
the  plaintiff;  it  is  a  strong  illustration  of 
the  propriety  of  a  remark  made  by  coun- 
sel, some  days  ago.  on  this  Act,  **that 
counsel  in  the  country,  in  order  to  guard 
the  interests  of  their  clients,  ought  to  go 
constantly  prepared  with  blank  demurrers, 
and  put  in  one  in  every  case  where  they 
appear  for  a  defendant;  and  ihat  if  this 
practice  should  be  the  result  of  the  late 
amendment  to  that  Statute,  it  may  have  a 
very  beneficial  effect,  by  producing  more 
care  in  declaring,  than  was  necessary  even 
under  the  Act  as  it  before  stood ;  and  thus 
preserve  in  the  profession  some  attention 
to  legal  forms." 

JUDGE  CABELL. 

This  is  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Law  for  the  county  of 
Richmond. 

Although  the  record  states,  that  the  jury 
were  sworn  to  try  the  issue  joined  between 
the  parties,  yet  it  does  not  shew  that  any 
plea  was  filed  by  the  defendant,  nor  that 
any  issue  was,  in  fact,  joined. 

The  counsel  for  the  appellee  has  ex- 
hibited the  transcript  of  an  order  of  the 
Superior    Court,  made   at   a   Term    subse- 


quent to  that  at  which  the  judgment  was. 
rendered,  shewing  that  the  Court  received 
the  evidence  of  the  clerk,  that  a  plea  had 
been  regularly  filed,  and  that  issue  wa» 
joined  thereon,  and  directing  the  plea  to- 
be  entered  nunc  pro  tunc.  But,  we  cannot 
regard  this  transcript  as  any  part  of 
164  *the  record.  In  the  case  of  Vaughan 
and  Field,  ex'ors  of  Field  v.  Free- 
land,  reported  in  a  note  to  2  Munf.  477, 
this  Court  decided  that  it  was  erroneous  in 
the  District  Court,  after  the  term,  to  amend 
the  record,  even  by  the  written  minutes 
of  the  clerk.  It  would  be  much  more  im- 
proper to  allow  such  amendment,  founded 
on  the  mere  recollection  and  oral  testimony 
of  the  clerk. 

Without  deciding  any  other  question 
made  in  the  argument,  I  am  of  opinion  to 
reverse  the  judgment,  on  the  ground  that 
no  issue  was   joined  between    the  parties. 

JUDGE  CARR  and  the  PRESIDENT 
concurred,  and  the  judgment  was  reversed.^ 


Pate  V.  M'Clure,  &c. 

March.  1828^ 

BUI  of  ExchsBKe— Notlc«  of  Protest— Acknowlodff. 
meat  of  Debt  as  Waiver  off.t-Wben  a  bill  of  ex- 
chanffe  returns  protested,  and  tbe  drawer,  on 
payment  bein;  demanded,  promises  to  pay.  be  can- 
not afterwards  resist  tbe  payment,  on  tbe  srroond. 
tbat  due  notice  was  not  Kiven  of  tbe  protest 

Agents— Diligence  Requlreifof.— An  asrent  witbont  re- 
ward will  not  be  required  to  use  more  diliarence 
tban  would  be  used  by  a  prudent  man  in  tbe 
management  of  bis  own  concerns. 

Deed  ofTrust~ln|unctloa  of  5ale— Death  of  Tmstoe.— 
Wbere  a  debtor  wbo  bas  given  a  deed  of  trust, 
injoins  a  sale  of  tbe  property,  and  pendioff  tbe  suit 
tbe  trustee  dies,  tbe  Cbancellor,  upon  dismissing 
tbe  bill,  may  direct  tbe  property  to  be  sold  by  bl» 
marsbaL 

This  was  an  appeal  from  the  Chancery 
Court  of  Staunton,  where  John  Pate  filed 
his  bill  against  William  M'Clure,  Alexander 
M'Clure,  George  Lvnham,  James  Brecken- 
ridge  and  Andrew  Hamilton.  The  case,  so 
far  as  it  is  material  to  the  present  report,, 
is    briefly     this.     Pate     became    indebted 

to  William  M'Clure  A  Co.  and  executed 
165      *hi8  note  for  the  sum  of  $6584,  on  the 

7th  day  of  June,  1798.  Some  pay- 
ments were  made;  and  for  the  balance. 
Pate  endorsed  two  sterling  bills  of  exchange 
in  blank,  and  delivered  them  to  M'Clure 
&  Co.  drawn  bv  George  Lynham,  of  Nor- 
folk, on  Walter  Burrows  of  London,  paya- 
ble at  ninety  days  sight.  These  bills  were 
dishonoured  by  refusal  to  accept,  on  the  21st 
of  October,  1799,  and  afterwards,  at  the 
proper  time,  protested  for  non-payment. 
M'Clure  informed  Pate  by  letter,  dated  the 
2d  of  February,  1800,  that  the  bills  were 
refused  acceptance,  and  not  likely  to  be 
paid,  when  due:  that  Lynham  had  some 
property,  and  would  pay,  if  able;  and  asks 
his  instructions  how  to  act.  A  correspond- 
ence then  ensued,  which  is  particularly  de- 


*JUDGB  Green  absent. 

tBIilol  Exchange  Notice  of  Protest— Ackuowledg. 
ment  of  Debt  as  Waiver  of.— On  tbls  subject,  tbe 
principal  case  is  cited  in  Cardwell  v.  Allan.  SSGratt. 
166:  Devendorf  v.  W.  Va.,  etc.,  L.  Co..  17  W.  Va.  175: 
Peabody  Ins.  Co.  v.  Wilson.  29  W.  Va.  541,  2  S.  E.  Rep. 
895.  See  f  urtber.  foot-note  to  Walker  v.  Laverty.  ^ 
Munf.  487.  See  furtber,  monofrrapbic  not^  oa  "Bills. 
Notes  and  Cbecks"  appended  to  Arcber  v.  Ward.  (► 
Gratt.  622.  Tbe  principal  case  is  cited  in  Brown  v. 
Armlstead.  6  Rand.  601.  on  tbe  subject  of  equitable 
relief. 


78 


4  RAND. 


Pat«  v.  M'Clukb,  Ac. 


166-108 


tailed  in  the  opiQion  which  follows.  Pate 
then  executed  a  deed  of  trust  to  Andrew 
Hamilton  as  trustee,  to  secure  the  payment 
of  the  debt  due  to  M'Clure  &  Co.  The  land 
so  conveyed  in  trust,  was  advertised  for 
sale  by  Hamilton  the  trustee,  to  satisfy 
this  debt. 

The  bill  prays  that  this  sale  may  be  in- 
joined,  on  the  grounds  that  M*Clnre  had 
not  given  timely  notice  of  the  protest  of 
the  bills,  and  that  M'Clure  had  acted  neg- 
ligently and  fraudulently  in  his  agency; 
by  which  Pate  was  discharged  from  the 
debt.  There  are  other  small  objections, 
which  are  sufficiently  noticed  in  the  fol- 
lowing opinion. 

The  injunction  was  awarded  to  restrain 
the  trustee  from  selling  the  land. 

The  defendants  answered,  and  a  variety 
of  evidence  was  filed,  consisting  of  deposi- 
tions and  correspondence  between  the  par- 
ties, &c. 

Hamilton,  -the  trustee,  having  died  dur- 
ing the  progress  of  the  suit,  the  Chancellor 
substituted  the  marshal  of  his  Court  in  his 
place,  to  execute  the  decree,  which  was  to 
the  following  effect:  that  the  land  should 
be  sold,  or  so  much  thereof,  as  might  be 
necessary  to  satisfy  the  claim  of  the  de- 
fendants, by  the  marshal,  and  the  pur- 
chaser at  the  said  sale  to  have  the  benefit 
of  a  bond  executed  by  the  plaintiff  with 
Matthew  Pate  and  Edmund  Pate,  as 
166  sureties  to  *William  M'Clnre  &  Co. 
for  the  removal  of  a  lien  upon  the 
said  land,  prior  to  the  said  deed  of  trust. 
But  the  dissolution  of  the  said  injunction, 
is  without  prejudice  to  any  action  or 
actions  at  law,  which  the  plaintiff  may 
think  proper  to  institute  against  the  de- 
fendants Alexander  and  William  M'Clure, 
or  either  of  them,  for  the  purpose  of  re- 
covering any  damages  which  he  may  have 
sustained  by  the  loss  of  the  bills  of  ex- 
change drawn  by  George  Lynham  on 
Walter  Burrows,  &c.*  And  so  much  of  his 
decree  as  dissolves  the  said  injunction,  and 
directs  the  said  sale,  is  suspended,  until 
the  defendants  Alexander  And  William 
M'Clure,  or  either  of  them,  or  some  respon- 
sible person  for  them,  shall  execute  to  the 
plaintiff,  or  file  with  the  clerk  of  this  Court, 
bond  with  sufficient  security,  in  the  penalty 
of  $6000,  conditioned  for  paying  to  the 
plaintiffs  all  such  damages  as  he  may  re- 
cover in  any  action  or  actions  at  law  afore- 
said. 

The  plaintiff  appealed. 

The  cause  was  argued  by  Johnson,  for 
the  appellant,  and  Wickham,  for  the  ap- 
pellees. 

The  counsel  for  the  appellant  made  sev- 
eral objections  to  the  decree.  These  were, 
1.  That  it  was  erroneous  to  make  any  de- 
cree against  the  appellant,  further  than 
dismissing  the  bill,  even  if  he  had  not  been 
entitled  to  relief.  2.  The  Qourt  should  not 
have  appointed  the  marshal  to  conduct 
the  sale,  without  having  the  heirs  of  Ham- 
ilton the  trustee,  before  the  Court.  3.  That 
the  decree  was  wrong  in  requiring  that  the 
purchaser  should  have  the  benefit  of  the 
bond,  executed  by    Matthew    and    Edmund 


*Thls  part  of  tbe  decree,  relates  to  a  fact  In  the 
caase.  that  the  bills  were  lost  while  In  M'Clure's 
possession,  by  robbery. 


Pate,  before  the  Court.  4.  The  injunction 
ought  not  to  have  been  dissolved,  before 
the  right  to  damages  had  been  ascertained. 
5.  That  the  M'Clures  were  responsible  for 
these  bills,  whether  they    were    com-  * 

167  mitted  to  them  as  agents,  or  as  a  *se- 
curity       for     the      debt.     In    either 

character,  they  were  guilty  of  such  negli- 
gence as  would  exonerate  Pate.  It  was 
their  duty  carefully  to  preserve  the  security 
put  into  their  hands.  M'Mahon  v.  Faw- 
cett,  2  Rand.  53.  Pothier  on  Obi.  No.  427, 
520,  521.  Hays  v.  Ward,  4  Johns.  Ch.  Cas. 
130.  There  ought  besides,  to  have  been  a 
protest  for  non-acceptance.  The  bill  was 
at  90  days  after  sight.  In  such  case,  a 
protest  for  non-acceptance  was  indispensa- 
ble. Proof  of  protest  cannot  be  furnished 
from  any  other  source  than  the  protest 
itself.  Chitt.  on  Bills,  278,  279.  That  this 
evidence  of  protest  is  not  sufficient,  is 
proved  by  Chitt.  on  Bills,  280,  281. 

March  25.     JUDGE  CARR. 

This  is  a  bill  of  injunction  to  stay  pro- 
ceedings on  a  deed  of  trust  executed  by  the 
plaintiff  to  secure  a  debt  to  the  defendants. 
In  his  bill,  the  plaintiff  claims  several 
small  credits,  as  omissions  in  the  accounts 
presented  by  the  defendants;  but  these 
claims  are  inadmissible,  as  the  plaintiff 
has  settled  the  whole  account,  and  ac- 
knowledged its  correctness,  twice  at  least; 
in  1803, when  he  settled  with  M'Credie,  and 
executed  his  bond,  and  in  1806,  when  he 
executed  a  deed  of  trust  to  secure  the  debt 
then  under  the  direction  of  Breckenridge ; 
and  there  is  no  evidence  whatever,  that 
either  of  these  settlements  was  procured 
by  fraud,  or  any  kind  of  concealment  or 
misunderstanding. 

Passing  by  these  small  items,  we  will 
consider  the  important  question  in  the 
cause;  that  is,  ought  the  plaintiff  to  re- 
ceive a  credit  on  his  debt  to  the  defendants, 
of  5721.  4  1  sterling,  the  amount  of  two  bills 
of  exchange,  drawn  by  George  Lynham,  on 
Walter  Burrows  of  London,  in  favor  of 
Pate;  by  him  endorsed  in  blank,  and  de- 
livered to  Alexander  M'Clure,  by  whom 
they  were  endorsed  to  Miller,  Hart  &  Co. 
or  order.  The  circumstances  are  briefly 
these.  Lynham  had  had  property  taken 
on  the  high  seas,  by  the   cruizers  of 

168  Great  Britain.    He  had  made  *Burrows 
his    agent,    to    solicit    compensation 

from  that  government  for  these  spoliations ; 
and  in  the  hope  that  he  might  have  re- 
ceived funds  from  that  source,  he  drew  the 
bills  on  him,  which  he  passed  to  Pate  in 
payment  for  tobacco  purchased  of  him. 
The  bills  were  delivered  to  Alexander 
M'Clure,  in  the  early    part    of    September, 

1799.  They  were  payable  at  90  days  sight. 
On  the  21st  of  October,  1799,  it  seems  from 
a  note  of  the  notary  public,  that  these  bills 
were  presented  for  acceptance,  and  dis- 
honoured by  a  refusal  to  accept.  Counting 
the  90  days  from  the  21st  of  October,  the 
bills  would  be  payable  the  22d  of  January, 

1800.  They  were  regularly  presented  for 
payment,  refused  and  protested;  as  we  see 
by  a  copy  of  them  in  the  record.  On  the 
2d  of  February,  1800,  M'Clure  informs 
Pate  by  letter,  that  the  bills  are  refused 
acceptance,  and  are  not  likely  to  be  paid 
when  due:  that  they  were  due  in    January, 
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and  miRht  be  expected  ia  March  or  April : 
that  Lfynham  has  some  property,  and  will 
pay,  if  able;  but  as  he  is  informed,  there 
are  other  bills  in  the  same  predicament,  he 
asks  instructions  how  he  shall  act  most  for 
Pate's  interest,  and  most  likely  to  prevent 
loss.  **For  instance,  (he  says,)  he  may  be 
unable  to  pay  money,  and  willing  to  give 
West  India  produce,  or  some  other  equiva- 
lent, which  I  might,  from  a  knowledge  of 
his  situation,  be  induced  to  accept,  rather 
than  run  any  further  risque  by  delay ;  and 
you  may  be  assured,  I  will  do  for  your  in- 
terest, as  I  would  for  my  own."  There  is 
no  answer  to  this  letter  in  the  record.  On 
the  21st  of  March,  1800,  M'Clure  writes  to 
Pate,  that  he  has  no  idea  the  bills  will  be 
paid,  and  is  daily  expecting  to  receive  them 
under  protest,  when  he  will  do  his  best  to 
recover  them ;  but  in  tne  mean  time,  the  ad- 
vance ia  heavy  and  severely  felt,  and  he 
therefore  expects  that  Pate  will  pay  up  his 
debt,  in  the  course  of  the  spring.  On  the 
21st  of  June,  1800,  M'Clure  writes  Pate, 
that  not  a  shilling  is  paid  on  the  returned 
bills,  and  presses  him  for  payment.  On 
the  20th  of  Octobei,  he  writes  to  him  press- 
ing payment,  and  says  nothing 
169  has  been  gotten  of  Lynham:  *that 
two  of  his  vessels  had  been  taken, 
and  one  returned  in  ballast:  that  there  was 
no  species  of  property  he  could  get  hold  of, 
though  he  had  left  nothing  untried.  On 
the  20th  of  June,  1801,  Pate  writes  to 
M'Clure,  stating  how  hardly  he  is  pressed 
by  the  protest  of  Lynham's  bills:  tnat  he 
had  better  have  given  away  the  tobacco; 
expresses  a  hope  that  something  might 
still  be  gotten  from  him ;  begs  indulgence, 
and  promises  the  best  payments  he  can 
possibly  make. 

I  have  given  thus  much  of  the  corre- 
spondence, to  shew,  that  on  the  protest  of 
the  bills,  M'Clure  immediately  looked  to 
Pate  for  their  amount,  and  that  Pate  ex- 
plicitly acknowledged  himself  liable,  and 
promised  payment:  that  in  every  thing 
M'Clure  did,  towards  attempting  to  get  the 
amount  of  the  bills  from  Lynham,  he  consid- 
ered himself  acting  as  the  friend  and  agent 
of  Pate,  and  that  Pate  also  considered  it  in 
the  same  light.  Many  more  letters  are  in 
the  record,  going  to  prove  the  same  points; 
but  it  is  useless  to  notice  them  farther. 
Pate,  in  1803,  gave  a  new  bond,  including 
the  amount  of  the  bills.  In  1806,  he  gave 
a  deed  of  trust  on  land,  to  secure  the  same 
debt.  By  various  promises  of  selling  the 
land  and  making  payment,  (as  Brecken- 
ridge  states  in  his  answer,)  he  gained  time, 
year  after  year,  till  1812;  and  it  was  never 
till  after  his  land  was  advertised  for  sale, 
that  the  objections  to  payment,  and  the 
claims  of  credit  stated  in  his  bill,  seem  to 
have  been  thought  of. 

It  is  now  objected,  1st,  that  there  is  no 
evidence  in  the  record,  that  he  had  a  regu- 
lar and  timely  notice  of  the  protest,  and 
that,  therefore,  he  ia  released  from  paying 
the  bills:  2dly.  that  M'Clure  has  been  negli- 
gent in  his  agency,  has  acted  fraudulently, 
in  concealing  the  loss  of  the  bills;  and  that 
on  this  ground  also.  Pate  is  released. 

As  to  the  first,  Alexander  M'Clure  says,  in 
direct  response  to  a  particular  interrogatory 
in  the    bill,  that  immediately  on  the  return 


of  the  bills,  he  gave  due  notice  of  the  pro- 
test both  to   Lynham  and   Pate;  and 

170  this  is  strongly  'corroborated  by  the 
correspondence.     But    in    truth,    the 

case  is  taken  wholly  off  that  ground,  by 
the  various  subsequent  promises  to  pay, 
and  acts  of  sanction  and  ratification  given 
and  done  by  Pate ;  promises  and  acts,  cov- 
ering an  interval  of  twelve  years,  and  done 
in  the  most  solemn  manner,  with  full 
knowledge  of  the  facts.  After  this,  it  is 
equally  repugnant  to  reason  and  to  law, 
that  he  should  claim  to  be  discharged  for 
want  of  notice,  and  call  on  the  other  party 
to  prove  that  he  proceeded  in  strict  con- 
formity with  all  the  niceties  of  the  law 
merchant.  If  he  had  intended  to  place 
himself  on  this  ground,  the  time  for  it 
was,  when  the  bills  came  back,  and  he  was 
pressed  for  payment  of  them.  He  should 
then  have  said,  **shew  that  in  all  things* 
you  have  proceeded  strictly  ;  that  the  bills 
have  been  regularly  protested,  and  due 
notice  of  protest  given  tome."  Nor  will  it 
avail  him  to  say,  that  he  was  ignorant  of 
the  law ;  every  man  is  bound  to  know  the 
law. 

The  cases  on  this  subject,  in  the  English 
books,  are  abundant;  and  there  is  also  one 
in  this  Court,  on  the  very  point.  It  is 
Walker  v.  Laverty,  Ac,  6  Munf.  487.  Debt 
on  a  protested  bill  of  exchange  against 
John  C.  Walker  of  the  firm  of  Walker  A 
Co.  The  declaration  states  the  drawing, 
the  presentation  and  protest  of  the  bill,  of 
which  defendant  had  notice,  &c.  (in  the 
usual  form  of  declarations  in  such  cases.) 
Plea,  nil  debet.  On  the  trial,  the  defend- 
ant required  proof  of  notice  of  protest  for 
non-payment  of  the  bill.  The  plaintiff  in- 
troduced a  witness,  who  proved,  that  he 
applied  to  the  defendant  for  payment  of 
the  said  bill,  who  acknowledged  that  the 
debt  was  a  just  one,  and  said  he  would  pay 
it.  But,  nothing  was  said  as  to  his  receiv- 
ing notice  or  not.  Defendant  then  moved 
the  Court  to  instruct  the  jury,  that  unless 
the  acknowledgment  was  made,  with  a 
knowledge  of  all  the  facts  in  the  case,  as 
to  the  laches  of  the  holders  of  the  bill,  the 
evidence  of  acknowledgment  was  not  to  be 
received ;  which  opinion  the  Court  refused 
to  give,  and  instructed  the  jury  that  such 
acknowledgment  was  a  waiver  of  no- 

171  tice.     Defendant  excepted,  *and  a  ver- 
dict being  found  against  him,  brought 

the  case  up  by  Supersedeas,  contending 
that  the  Superior  Court  erred  in  not  giving 
the  instruction  asked  for  by  him,  and  re- 
ferring in  his  petition  to  Blesard  v.  Hurst, 
5  Burr.'  2672.  Goodall  &c.  v.  Dolly,  1 
Term.  Rep.  712,  and  12  East.  38.  This 
Court,  after  argument,  affirmed  the  judg- 
ment. As  the  Court  do  not  state  the  rea- 
sons or  the  authorities  on  which  they  found 
their  opinion,  I  will  shew  by  a  reference  to 
some  of  the  cas^s,  that  they  have  full  au- 
thority for  the  decision. 

In  Bilbie  v.  Lumly,  2  East.  469,  an  un- 
derwriter had  promised  payment,  with  a 
knowledge  of  facts  which  would  have  re- 
leased him  from  his  contract,  and  after- 
wardp  attempted  to  avoid  the  promise  on 
the  ground  of  ignorance  of  the  law.  The 
Court  said,  **every  man  must  be  taken  to 
be  conusant  of  the  law,     Otherwise,  there 
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is  no  sayinsT  to  what  extent  the  excuse  of 
ignorance  might  be  carried.  It  would  be 
urged  in  almost  every  case." 

Lnndie  v.  Robertson,  7  East.  231.  Suit 
against  an  endorser,  who  relied  on  want  of 
notice.  LK>rd  Ellenborough  said,  ^*the  case 
does  not  admit  of  a  doubt.  The  defendant 
is  charged  as  endorser  of  a  bill  of  exchange. 
When  applied  to  for  payment,  he  says,  he 
has  no  cash  by  him,  but  if  the  witness  will 
call  again,  he  will  pay  it.  Now,  when  a 
man,  against  whom  there  is  a  demand, 
promises  to  pay  it;  for  the  necessary  facil- 
itating of  business  in  transactions  between 
man  and  man,  every  thing  must  be  pre- 
sumed against  him.  It  was  therefore  to  be 
presumed  prima  facie,  from  the  promise, 
that  the  bill  had  been  presented  for  pay- 
ment in  due  time,  and  dishonoured ;  and 
that  due  notice  of  it  had  been  given  to  the 
defendant." 

Stevens  v.  Lynch,  12  East.  38.  The 
drawer  of  the  bill,  knowing  that  time  had 
been  given,  but  apprehending  that  he  was 
still  liable,  three  months  after  it  was  due, 
said,  '*I  know  I  am  liable,  and  if  the  ac- 
ceptor does  not  pay  it,  I  will."  The  Court 
said  the  defendant  had  made  the  promise 
with  full  knowledge  of  the  facts, 
172  three  months  after  *the  bill  had  been 
dishonoured,  and  could  not  now  de- 
fend himself  upon  the  ground  of  his  igno- 
rance of  the  law. 

Potter  V.  Rayworth,  13  East.  417.  A 
note  was  made  payable  to  order  of  defend- 
ant, who  endorsed  it  and  delivered  it  to 
Fnlford.  It  passed  through  several  hands, 
and  some  time  elapsed  after  its  dishonour, 
before  the  defendant  heard  of  it.  At 
length,  one  Kirton,  who  then  held  it,  ap- 
plied to  the  defendant,  and  he  promised 
payment.  He  failed  to  pay,  however,  and 
Kirton  had  recourse  to  his  immediate  en- 
dorser, who  paid  him,  and  then  sued  the 
defendant  as  first  endorser.  He  relied  on 
want  of  notice.  The  plaintiff  relied  on 
the  promise  made  to  Kirton,  either  as  an 
admission  of  due  notice,  or  a  waiver  of 
notice.  It  was  insisted  on  the  other  side, 
that  the  promise  being  to  a  third  person, 
and  not  in  the  plaintiff's  presence,  the 
case  was  not  within  the  principle  of  Lundie 
v.  Robertson.  The  Court  held,  that 
whether  the  promise  were  made  to  the 
plaintiff,  or  any  other  who  held  the  note, 
it  was  equally  evidence,  that  the  defendant 
was  conscious  of  his  liability  to  pay;  and 
must  be  considered  either  as  an  acknowl- 
edgment that  he  had  due  notice,  or  that 
without  such  notice,  he  was  the  proper  per- 
son to  pay. 

The  cases  of  Gibbon  v.  Coggin,  2  Camp. 
188,  and  Jones  v.  Morgan  Ac.  2  Camp.  474, 
are  also  very  strong  to  this  point.  In  the 
former,  Lord  Ellenborough  says,  **by  Col- 
bourn's  promise  to  pay,  he  admits  his  lia- 
bility ;  he  admits  the  existence  of  every 
thing  necessary  to  render  him  liable. 
When  called  on  for  payment  of  the  bill,  he 
should  have  objected  that  there  was  no 
protest.  Instead  of  that,  he  promises  to 
pay  it.  I  must  therefore  presume,  that  he 
bad  due  notice,  and  that  a  protest  was 
regularly  drawn  up  by  a  notary."  See  also 
Pierson  v.  Hooker,  2  Johns.  Rep.  68,  and 
the  cases  cited    in  the  note.     I  consider  it 


clear  from  these  authorities,  as  well  as  the 
reason  of  the  case,  that  the  plaintiff  has  no 
right  to  object  on  the  ground  of  the  failure 
of  M'Clure  to  proceed  regularly  with  notice 
of  protest,  &c. 

173  *As    little    foundation    is  there,  in 
my  opinion,   for   the  objection,    that 

the  negligence  of  M*Clure  in  his  agency, 
or  the  loss  of  the  bills,  or  his  concealment 
of  that  loss,  ought  to  release  Pate  from  the 
payment  of  them.  As  to  the  loss  of  the 
bills,  M'Clure  was  chargeable  with  no 
neglect  on  that  score,  for  his  store  was 
broken  open,  and  his  strong  box  taken  off, 
in  which  the  bills  were  deposited;  and 
where,  it  is  in  evidence,  that  merchants 
often  keep  valuable  papers.  But  the  loss 
could  be  of  no  serious  injury,  because  no- 
tarial copies,  with  proof  that  the  originals 
were  lost,  would  be  sufficient  for  every 
purpose.  It  is  in  full  proof,  that  from  the 
time  of  drawing  the  bills,  or  shortly  there- 
after, till  he  left  Norfolk  in  1802,  Lynham 
was  insolvent:  that  he  left  many  creditors 
unsatisfied,  who  were  so  confident 
of  his  inability  to  pay,  that  they 
gave  him  a  letter  of  license  to  leave 
the  country,  and  promising  not  to 
molest  him  for  five  years.  The  only  possi- 
ble chance  for  recovering  the  money  of 
him,  seems  to  have  been  the  claim  on  the 
French  government,  which  was  allowed 
and  paid  at  the  treasury  in  Washington. 
But  I  can  see  no  ground  for  charging 
M'Clure  with .  negligence  on  this  point. 
There  is  no  evidence  that  he  ever  heard  of 
it  'till  1806,  and  the  money  was  paid  to 
Lynham's  order  in  1805.  None  of  bis  nu- 
merous creditors  in  Norfolk  seem  to  have 
been  aware  of  this  fact,  in  time  to  avail 
themselves  of  it ;  and  it  would  be  hard  meas- 
ure to  mete  out  to  a.  voluntary  and  gratui- 
tous agent,  to  hold  him  to  greater  diligence, 
and  more  efficient  exertions,  than  those 
were  capable  of,  who  were  stimulated  by 
the  powerful  motive  of  self-interest.  We 
see  too  from  the  evidence,  that  Alexander 
M'Clure  did  write  to  his  brother  William, 
prior  to  his  leaving  France  in  1808,  mak- 
ing enquiries  after  Lynham  &c.  and  that 
William  did  try  to  find  him  out,  and  could 
not.  We  also  have  it  from  William,  in  his 
answer,  that  after  his  return  to  Prance  in 
1809  or  1810,  he  made  enquiries  after  Lyn- 
ham ;  that  he  was  told  he  had  retired  to 
the  interior,  somewhere  in  the  vicinity  of 
the  Pyrenees,  utterly  insolvent:  that 

174  William  *knew  the  notary  in  London, 
who  had  protested  the  bills,  and  could 

with  ease  have  gotten  notarial  copies  from 
him,  which  he  would  have  done,  if  he  had 
seen  any  prospect  of  benefiting  Pate. 
From  these  considerations,  it  is  perfectly 
clear  to  me,  that  Alexander  M'Clure  was 
guilty  of  no  such  negligence  as  would  make 
him  chargeable:  that  Lynham  was  utterly 
insolvent,  so  that  no  injury  could  result  to 
the  plaintiff  from  any  negligence,  from  the 
loss  of  the  bills,  or  the  failure  to  disclose 
that  loss  to  Pate;  and  that  there  is  no 
ground  for  this  second  objection. 

It  was  objected  in  the  argument,  that 
the  Chancellor  erred  in  supplying  the  place 
of  the  trustee,  who  had  died  pending  the 
suit,  and  in  committing  the  execution  of 
the  trust  to  the  marshal,  under   the   super- 
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intendence  of  the  Court.  I  have  reflected  a 
good  deal  upon  this  point,  and  examined 
the  cases.  Upon  the  reason  and  the  prac- 
tice, I  cannot  think  the  thing  wrong.  The 
parties  had  submitted  their  case  to  the 
equity  of  the  court.  The  Chancellor  had 
arrested  the  proceedings  in  the  country. 
This  was  done  at  the  instance  of  Pate  by 
bill  of  injunction,  making  such  a  case,  as 
the  Court  of  Equity  thought  justified  its 
interference.  The  case  was  fully  developed, 
and  it  appeared  finally,  that  the  plaintiff's 
injunction  was  wholly  unsupported.  The 
Chancellor  decided  all  the  points  against 
him ;  and  it  was  clear  that  he  ought,  in 
good  conscience,  never  to  have  come  into 
equity,  to  arrest  the  proceedings  of  the 
trustee.  In  the  mean  time,  this  trustee 
had  died;  and  though  the  deed  was  to  him 
and  his  heirs,  the  trust  was  a  personal  con- 
fidence placed  in  him.  Who  his  heirs  were, 
whether  infants  or  adults,  does  not  appear. 
The  Chancellor  was  either  to  dismiss  the 
bill  and  leave  this  matter  in  doubt  and  un- 
certainty, or  to  supply  the  place  of  the 
trustee,  and  thus  place  the  parties  as 
nearly  as  might  be,  in  the  situation 
they  would  have  occupied,  if  the  case 
had  not  been  brought  before  the  Court. 
The  right  to  make  such  substitution  by 
motion,   and  without  putting    the  parties, 

who  were  all  before  the  Court,  to 
175      new  pleadings,    seems    to  *me  fairly 

to  belong  to  those  powers,  which 
Courts  of  Equity,  in  order  to  do  complete 
justice,  exercise  in  all  cases  before  them ; 
and  more  especially,  in  injunction  cases. 
If  the  trustee  had  continued  in  life,  and 
there  had  been  no  objection  to  him  on  the 
score  of  interest,  misconduct,  or  any  other 
sufficient  ground,  I  would  by  no  means  be 
understood  to  say,  that  the  Chancellor 
could,  of  his  own  mere  motion,  set  him 
aside,  and  put  the  execution  of  the  trust 
into  the  hands  of  the  marshal.  This 
would  be  to  deprive  the  parties  against  their 
will,  of  a  trustee,  to  whom  they  had  both 
confided  the  business,  as  their  confidential 
friend,  and  to  subject  them  to  the  commis- 
sions of  the  marshal,  when  that  friend 
could  probably  execute  the  trust  without 
expense.  The  case  here  is  wholly  different. 
The  creditor  has  been  deprived  of  the  ser- 
vices of  the  trustee,  by  the  interference  of 
the  Court,  at  the  instance  of  the  plaintiff; 
and  the  question  is,  cannot  the  Court,  at 
the  request  of  the  creditor,  and  when  the 
plaintiff  makes  no  objection  that  we  see  in 
the  record,  repair  the  mischief  which  its 
interference  has  produced?  I  think  what 
Lord  Eldon  says,  in  Pultney  v.  Warren,  6 
Ves.  92,  very  applicable  to  this  case. 
Speaking  of  the  injury  which  had  resulted 
to  a  party  from  an  injunction  granted  by 
the  Court,  he  says,  **If  there  be  a  principle, 
upon  which  Courts  of  Justice  ought  to  act 
without  scruple,  it  is  this;  to  telieve  par- 
ties against  that  injustice  occasioned  by 
its  own  acts  or  oversights,  done  at  the  inn 
stance  of  the  party  against  whom  the  re- 
lief is  sought."  He  then  cites  a  case  from 
Shower,  where  a  party  came  into  equity  to 
be  relieved  from  a  bond,  which  was  sued 
on  at  law.  The  litigation  was  drawn  out 
into  such  length,  that  before  the  decision, 
the  principal  and  interest  far  exceeded  the 


penalty  of  the  bond;  and  the  Court  of 
Equity,  finding  that  the  injunction  was 
unfounded,  and  the  bond  justly  due,  de- 
creed that  the  plaintiff  should  pay  the 
whole  principal,  interest  and  costs.  Duval 
V.  Terry,  Show.  Pari.  Cas.  15.  Comment- 
ing upon  this  case,  he  says,  '*by  the  mere 
circumstances  of  filing   the   bill,  the 

176  plaintiff  would  *be  taken  to  submit 
to  every  thing  conscience  and  jus- 
tice require.  Upon  that  principal,  he  would 
be  held  to  do  that  which  is  just;  and  the 
Court,  duly  acting  with  him,  would  com- 
pel him  to  pay  the  principal,  interest  and 
costs,  occasioned  by  his  delay.  It  may  be 
said,"  he  adds,  ''that  this  is  a  relief 
against  a  plaintiff  coming  for  relief.  I 
consider  these  persons  as  plaintiffs,  asking 
an  injunction,  and  impliedly  saying,  they 
ask  it  upon  the  terms  of  putting  the  plain- 
tiff (at  law,)  in  exactly  the  same  situation, 
as  if  it  had  been  determined  they  were  not 
entitled;  for  otherwise,  there  is  no  colour 
of  justice  in  calline  upon  the  Court  to  dis- 
cuss the  question,  whether  they  are  entitled 
to  equitable  relief.  These,  it  seems  to  me, 
are  sound  principles,  and  very  applicable 
to  the  case  before  us.  There  are  also  sev- 
eral cases  in  this  Court,  where  the  Court 
in  order  to  render  complete  justice,  have 
gone  quite  as  far  as  the  Chancellor  has 
done  in  this  case.  I  will  only  refer  to  the 
cases  by  name.  Todd  v.  Bowyer,  1  Munf. 
447.  Fox  V.  Taliaferro,  4  Munf.  243.  West 
V.  Belches,  5  Munf.  187.  Ball's  devisees 
V.  Ball's  ex'rs  and  widow,  3  Munf.  279; 
and  Humphreys*  adm'r  v.  M'Clenachan'a 
adm'r    1  Munf.  493,  a  very  strong  case. 

It  was  also  objected,  that  the  decree  was 
erroneous,  in  giving  to  the  person  who 
might  purchase  the  land  at  the  sale  by  the 
marshal,  the  benefit  of  the  bond  executed 
by  Pate  and  his  brothers  to  M'Clure  &  Co. 
and  conditioned  to  remove  the  lien  of  Gait 
on  the  land.  But  I  think  this  part  of  the 
decree  perfectly  correct,  and  so  clearly 
equitable,  that  I  rather  think  it  would  have 
followed  without  the  decree.^  Nor  can  the 
sureties  complain  ;  for,  it  does  not  change 
their  situation,  nor  affect  any  defence  they 
may  have  against  the  bond. 

Thus  far,  I  think  the  Chancellor  correct. 
But  there  is  one  part  of  the  decree,  from 
which  I  feel  compelled  to  dissent.  It  is 
that  which  suspends  the  sale,  till  the  de- 
fendants, or  some  one  for  them,  shall  give 
bond  in  the  sum  of  $6000,  conditioned  to 
pay   the    plaintiff   all    such  damages 

177  *as    he  may  recover  of  them,  on  ac- 
count of  the  conduct  of  the  defendant 

Alexander,  touching  the  bills  of  exchange. 
I  think  the  whole  record  shews,  that  the 
plaintiff  has  suffered  no  damages  whatever 
from  theconductof  Alexander;  and  though 
I  would  leave  the  plaintiff  free  to  bring 
any  suit  he  may  choose,  there  does  not 
seem  to  be  the  least  ground  for  subjecting 
the  defendants  to  give  the  bond.' 

I  am  of  opinion,  therefore,  that  this  part 
of  the  decree  be  reversed,  the  residue  af- 
firmed, and  that  the  cause  be  remanded  to 
be  proceeded  in  accordingly. 

The  other  Judges  concurred,  and  a  de- 
cree was  entered  in  pursuance  of  the  fore- 
going  principles.*  
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Harrison  v.   Tiernans. 
Two  Suits. 

Marcb.  1826. 
Bail  Bond -No  Amonat  Speclffled-Effect.*— A  ball  bond 

wblcb  is  returned  to  the  clerk's  office,  but  wblcb 

specifies  no  sum  to  be  paid  by  the  obligor  to  the 

obllsree  is  a  mere  nullity. 
Doods— Promissory  Notes— Distloctlon  between.— The 

difference  between  deeds,  and  bills  of  exchange. 

and  promissory   notes,  as  to  the  mode  of  their 

execution. 

These  were  two  actions  of  debt  brought 
in  the  Superior  Court  of  Law  for  the 
County  of  Rockingham,  by  the  appellees 
against  John  Clarke,  on  two  single  bills. 
EUich  writ  was  endorsed,  '*Debt  on  single 
bil*.  Bail  required.*'  These  writs  were 
returned  executed,  with  G.  W.  Harrison  as 
appearance  bail.  At  the  same  time,  papers, 
purporting  to  be  bail  bonds,  were  returned 
to  the  clerk's  office.  These  papers  were  in 
the  usua]  form,  signed  and  sealed  by  John 
Clarke    and  G.    W.  Harrison,    but  no 

178  sum  is  mentioned    Mn    the    penalty 
of    either    bond.     Declarations    were 

filed,  and  office  judgments  obtained  against 
the  defendant  and  G.  W.  Harrison,  his  ap- 
pearance bail. 

Harrison  applied  for,  and  obtained  a  Su- 
persedeas to  these  judgments,  from  a  Judge 
of  this  Court. 

Wickham,  for  the  appellant,  referred  to 
the  case  of  Shelton  v.  Pollock  &  Co.  1  Hen. 
Sl  Mnnf.  423,  as  decisive  of  this  question. 

Nicholas,  for  the  appellees,  contended, 
that  upon  general  principles,  whenever  a 
man  signs  a  bond  in  blank,  he  gives  au- 
thority to  another  to  fill  it  up.  That  this 
is  true  of  negotiable  paper,  is  proved  by 
Cbitt.  on  Bills,  35,  113.  4  Mass.  Kep.  45. 
The  same  principle  exists  as  to  bonds,  ti 
Mass.  Rep.  538.  But  the  case  of  bail  bonds 
is  still  stronger.  Our  Act  of  Assembly  pre- 
scrik>es  no  particular  form.  It  is  enough 
for  the  Sheriff  to  take  the  engagement  of 
tne  bail,  that  the  principal  shall  appear 
&c.  This  principle  undoubtedly  prevails 
in  the  case  of  forthcoming  bonds.  Wilson 
y.  Beall,  4  Munf.  380.  Bartley  &  Ferguson 
▼.  Yates,  2  Hen.  &  Munf.  398.  The  omis- 
sion of  a  penalty  is  immaterial,  as  it  is  not 
required. 

A  bond  may  be  with  or  without  a  pen- 
alty. Such  an  error  would  not  be  fatal  in 
England,  where  the  Statute  is  more  partic- 
ular tnan  in  this  country.  Sell.  Prac.  143. 
Rogers  v.  Reeves,  1  Term.  Rep.  418.  The 
bond  is  not  in  question  here.  Judgment 
has  been  obtained  against  the  principal 
and  bail,  in  the  original  suit. 

Wickham  replied,  that  there  was  no  an- 
alogy between  the  case  of  a  bond,  and  a 
mere  promissory  note,  or  a  bill  of  exchange. 
A  bond  is  a  deed  and  requires  delivery  to 
perfect  it.  As  for  the  MsHsachusetts  Case, 
it  is  not  law.  The  other  cases  cited,  are 
wholly  inapplicable. 

179  *March  28.     JUDGE  CABELL    de- 
livered the  opinion  of  the  Court. t 

It  was  decided  by  this  Court,  in  the  case 
of  Shelton  v.  Pollock  A  Co.  1  Hen.  &  Munf. 
423,  that  if  the  Sheriff  returns  a  writ  exe- 
cuted, and  the  nameof  the  appearance  bail, 


^See  principal  case  cited  in  Rbea  v.  Qibson.  10 
Orait  2S0:  Preston  ▼.  Hull,  28  Oratt.  614:  Penn  t. 
Hamlet  27  Oratf.  841. 
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but  does  not  return  the  bail  bond,  or  a  copy 
thereof  to  the  clerk's  office,  together  with 
the  writ,  judgment  ought  not  to  be  entered 
against  the  bail,  but  against  the  Sheriff. 

In  the  case  at  bar,  the  Sheriff  returned 
with  the  writ,  a  writing  purporting  to' be  a 
bail  bond,  but  which  specifies  no  sum  of 
money  to  be  paid  by  the  obligor  to  the  ob- 
ligee; the  part  of  the  writing,  in  which 
the  sum  of  money  intended  to  be  paid  is 
usually  inserted,  being  left  entirely  blank. 
And  the  question  is,  whether  such  a  writ- 
ing can  be  regarded  as  a  good  bail  bond? 

**A  bond  is  a  deed,  whereby  the  obligor 
obliges  himself  to  pay  a  certain  sum  of 
money  to  another,  at  a  day  appointed.  If 
this  be  all,  the  bond  is  called  a  single  one, 
simplex  obli^atio ;  but  there  is  generally  a 
condition  added,  that  if  the  obligor  does 
some  particular  act,  the  obligation  shall  be 
void,  or  else  to  remain  in  full  force."  2 
Black.  Com.  340.  The  obligation  to  pay 
money,  is  then  of  the  essence  of  a  bond, 
and  is,  in  fact,  the  only  stipulation  which 
the  bond  contains.  But,  in  the  case  before 
us,  the  stipulation  is  to  pay  nothing.  It 
is  no  bond;  it  is  a  nullity. 

Nor  can  this  defect  be  supplied  by  the 
recital  in  the  condition.  The  condi- 
tion forms  no  part  of  the  obligation 
or  bond.  It  is  entirely  for  the  benefit 
of  the  obligor;  stating  matter  by  which 
the  obligation  or  bond  may  be  dis- 
charged. He  may,  or  he  may  not  com- 
ply with  it,  at  his  election.  If  he  be  un- 
willing or  unable  to  comply  with  the  con- 
dition, the  law  intends  that  the  bond  shall 
charge  him.     But  how    can    this    be,  when 

the  bond  itself  is  a  nullity? 
180  *^The  counsel  for  the  appellant,  en- 

deavoured to  assimilate  this  to  those 
cases,  which  have  been  decided  according 
to  the  principles  settled  in  Russell  v. 
Langstaffe,  Doug.  4%,  and  Colles  v.  Em- 
mett,  1  H.  Black.  313,  concerning  bills  of 
exchange  and  promissory  notes.  Accord- 
ing to  those  cases,  a  man  who  signs  his 
name  to  a  blank  piece  of  paper,  will,  under 
certain  circumstances,  be  considered  as 
giving  authority  to  fill  it  up  with  a  bill  of 
exchange  or  promissory  note,  which  he 
will  be  bound  to  pay.  But,  those  cases 
were  decided  on  a  principle  totally  inappli- 
cable to  this.  Bills  of  exchange  and  prom- 
issory notes,  are  not  deeds;  and  authority 
to  execute  them  may  be  given  by  parol,  or 
inferred  from  circumstances.  But,  a  bail 
bond  is  a  deed,  which  cannot  take  effect 
without  delivery;  and  this  delivery  can 
only  be  made  by  the  party  himself,  or  by 
some  attorney  legally  constituted  by  deed, 
for  that  purpose.  Now,  the  writing  in 
question  could  not  take  effect  as  a  bail 
bond  delivered  by  the  appellant  hinself; 
because,  being  blank  as  to  the  sum  of 
money  intended  to  be  paid,  it  was  as  a  bail 
bond,  a  mere  nullity.  Nor  could  it  take 
effect  as  a  deed  to  the  Sheriff,  authorising 
him  to  execute  a  bail  bond  for  the  appel- 
lant, because  it  does  not  even  profess 
to  have  such  object  in  view. 

This  case,  therefore,  cannot  be  distin- 
guished from  that  of  Shelton  v.  Pollock  & 
Co. 

The  Court  is  of    opinion    to   reverse    the 
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judfcment  and  remand  the  cause  to  the  Sa- 
perior  Court,  that  it  may  be  sent  to  the 
Rules,  that  it  may  be  proceeded  in  accord- 
ing to  law. 

181      ^Calloway  and   Others   v.  Langhorne 
and  Wife. 

May.   1826. 

Wills— Constrnctlon— Intention*— Case  at  Bar.— The  In- 
tention is  to  firovern  in  the  construction  of  a  wllL 
Therefore,  where  a  testator,  who  devised  his  real 
estate  to  his  children,  and  also  a  sum  of  money 
to  one  of  them,  so  that  his  estate,  both  real  and 
personal,  not  specifically  eriven.  shall  be  brougrht 
into  estimate,  and  divided  in  such  manner  as  to 
make  their  portions  equal:  the  sum  of  money  be- 
queathed as  aforesaid,  shall  be  taken  into  the 
fireneral  estimate,  although  the  terms  specifically 
ffiven  and  estimate,  do  not  strictly  apply  to  money, 
it  beinsr  the  plain  intention,  inferred  from  the 
whole  will,  to  make  all  his  children'  equal. 

Leiracles— Interest  upon  Interest.t— Interest  upon  in- 
terest on  a  legacy,  will  not  be  allowed,  unless  the 
testator  plainly  requires  it. 

Appeal    from    the    Chancery     Court     of 
Lrynchburg. 

The  question  arose  under  the  will  of 
James  Calloway,  deceased.  The  testator, 
after  devising  portions  of  his  real  and  per- 
sonal estate  to  his  wife  and  children, 
makes  the  following  provision  for  the  fe- 
male appellant,  one  of  his  children.  ^'Item, 
1  give  and  bequeath  unto  my  daughter, 
Catharine  Calloway,  the  mansion  house  of 
land,  with  the  mill  on  Lick  run,  and  all 
the  personal  estate,  except  the  slaves  that 
I  have  given  to  my  wife,  after  the  termi- 
nation of  her  estate  thereto,  unto  my  said 
daughter  and  her  heirs  forever.  I  also  give 
her  one  negro  named  Peggy,  and  the  sum 
of  10001.  to  be  paid  to  her  by  my  executors, 
as  herein  after  to  be  directed,  and  until 
this  is  fully  done  and  completed,  they  are 
to  pay  her  annually  the  interest  thereon." 
He  then  devises  all  the  residue  of  his  es- 
tate, both  real  and  personal,  to  his  exec- 
utors, for  the  purpose  of  paying  all  his 
debts,  his  daughter  Lucy's  legacy,  and  the 
legacy  to  his  daughter  Catharine,  at  her 
intermarriage,  or  arrival  at  the  age  of 
twenty-one  years;  and  for  these  purposes, 
he  gives  his  executors  unlimited  power  to 
sell,  dispose  of,  rent,  hire  out,  &c.  the 
above  mentioned  property.  After  these 
objects  are  satisfied,  he  empowers  his  exec- 
utors to  divide  the  residue  of  his  estate 
among  his  children  and  grand-children, 
with  an    express   injunction    to    make    his 

children  equal  in  point  of  property. 
182      *The  will    then  proceeds,  *'It  is   my 

will  and  desire,  that  in  the  distribu- 
tion of  this  residuary  estate  by  my  execu- 
tors, it  shall  be  so  done,  that  the  estate, 
whether  real  or  personal,  or  both,  heretofore 
and  not  specifically  given  to  my  children, 
or  either  of  them,  shall  be  brought  into 
estimate,  and  each  charged  with  what  they 
may  have  so  received,  and  this  residuum  to 
be  so  divided,  as  to  make  each  equal  to  the 
other." 

The  testator  sldded  a  codicil  to  his  will,  de- 
claring, that  instead  of  the  former  distribu- 
tion of  the  residue  of  his  estate,  (which 
he  apprehended  might  be  too  uncertain,) 
his  children  should  receive  their  respective 


♦See  monocraphic  note  on  "Wills"  appended  to 
Huffhes  V.  Husrhes.  2  Munf.  809. 

tSee  monosrraphlc  fwte  on"Le6racles  and  Devises" 
appended  to  Early  y.  Early,  Qllm.  124. 


portions,  according  to  ''the  estimate,  or 
true  value  of  all  the  estate  they  have  re- 
ceived, or  may  specifically  receive  under 
the  will,  and  for  which  they  are  bound  to 
account,  in  order  to  produce  the  equality 
contemplated  by  the  will.  He  proceeds  to 
affix  a  valuation  on  the  several  portions, 
and  estimates  the  value  of  Catharine's  part 
at  23001.  He  then  concludes,  *'These  sums 
are  to  be  considered  by  my  executors  as 
the  standard  value  of  the  respective  es- 
tates, and  no  further  estimate  is  ^  to  be 
made." 

The  bill  was  filed  by  Langhorne,  and 
his  wife  Catharine,  against  the  executors, 
alleging  that  the  estate  devised  to  her  had 
not  been  received  until  the  day  of  in 
the  year  ,  at  which  time  the  legacy  of 
10001.  with  simple  interest  from  the  time 
of  the  testator's  death  to  the  time  of 
payment,  was  paid :  that  the  executors  in- 
sisted, that  the  said  legacy  was  not  com- 
prehended in  the  said  sUm  of  ^001.  the 
estimate  made  by  the  testator;  and  conse- 
quently, that  in  the  distribution  of  the 
residuum,  so  as  to  equalize  the  childrens' 
portions,  the  complainants  should  be 
charged  with  tne  10001.  over  and  above  the 
23001.  whereas  they  conceive,  that  the  said 
sum  of  23001.  comprehends  all  the  property, 
real  and  personal,  specifically  devised  to 
the  female  plaintiff:  that  by  .the  will,  the 
executors  were  expressly  directed  to  pay  to 
the  female  plaintiff,  annually,  the  interest 
on  the  said  10001.  that  is  601.  which 
183  *was  the  only  provision  made  for  her 
maintenance,  until  the  payment  of 
the  principal:  that  this  annuity  was  with- 
held for  many  years;  they  therefore  insist 
that  they  are  entitled  to  receive  interest  on 
the  said  601.  untH  the  principal  was  paid. 
They  pray,  that  the  executors  may  be  made 
to  account  for  the  plaintiff  Catharine's 
proportion  of  the  residuum,  after  estimating 
the  property  devised  to  her,  including  the 
said  money  legacy,  at  the  sum  of  23001.  and 
that  they  be  required  to  pay  interest  on 
the  annuity  of  601.  so  long  as  that  annuity 
was  withheld. 

The  executors,  in  their  answer,  admit  all 
the  facts  stated  in  the  bill,  and  being  only 
anxious  to  discharge  their  duty  correctly, 
they  submit  the  construction  of  the  will  to 
the  Court.  The  other  defendants  an- 
swered, resting  on  the  objections  which 
have  been  briefly  stated  in  the  bill. 

Depositions  were  taken;  but  as  they  were 
not  considered  in  the  decree  of  this  Court, 
they  are  omitted. 

The  Chancellor  decreed,  that  in  the  dis- 
tribution of  the  residuary  estate  of  James 
Calloway,  deceased,  his  executors  ought 
not  to  pay  interest  on  the  interest  of  the 
legacy  of  10001.  bequeathed  to  the  plaintiff 
Catharine;  that  the  said  legacy  forms  a 
part  of  the  23001.  mentioned  in  the  codicil 
to  the  will  of  the  testator;  and  that  for  the' 
legacy  and  other  property  devised  to  them, 
the  plaintiffs  are  to  be  charged  only  with 
the  sum  of  23001.  in  the  distribution. 
The  defendants  appealed. 
Wickham,  for  the  appellants,  contended 
that  parol  evidence  might  be  received  to 
explain  the  will  in  this  case.  For  this  he 
referred  to  Shelton  v.  Shelton,  1  Wash.  45. 
Kenuon  v.    M'Roberts,    lb.    %.     Reno    y. 
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Davis,  4  Hen.  &  Munf.  283.  The  testator 
did  not  mean  that  the  10001.  should  be  es- 
timated; nor  conld  he  have  applied  the 
terms  ^'specificallj  given,"  to  money. 
Those  terms  apply  only  to  property,  not 
money.  The  codicil  is  liable  to  the  same 
observation.  It  speaks  of  property  es- 
timated. 

184  *As  to   the   question  of  interest,  it 
never  is  paid  on  a   legacy  payable  in 

fntnro.    1  Ves.  jun.  451. 

Leigh,  for  the  appellees. 

Parol  evidence  is  not  admissible  in  this 
case.  There  was  nothing  absurd  in  esti- 
mating a  sum  of  money,  where  the  testa- 
tor had  made  different  provisions  for  his 
children,  some  in  property,  some  in  money, 
&c.  In  like  manner,  the  term  **specihc- 
ally,"  is  not  used  technically,  but  means 
"particularly.**  If  the  money  is  not 
brought  into  hotchpot,  the  legacies  will  be 
unequal,  while  the  testator  clearly  intended 
equality.  The  codicil  explains  the  ^ill  to 
mean  all  the  estate  which  he  had  given, 
of  every  kind  whatsoever,  to  render  the 
portions  equal.  The  phrase  * 'account," 
applies  to  money. 

As  to  the  interest,  it  was  nothing  more 
than  a  bequest  of  601.  per  annum,  for  the 
maintenance  of  a  child.  This  is  not  the 
case  of  a  debt,  but  it  was  a  voluntary  gift ; 
and  the  donor  might  give  compound  inter- 
cat  if  he  pleased. 

May  5.  The  PRESIDENT  delivered  the 
opinion  of  the  Court.* 

It  seems  to  be  very  clear,  that  the  tes- 
tator intended  that  his  children  should  ^ake 
equal  portions  of  his  property.  Ue  ex- 
pressly declares  his  design  to  be,  to  make 
«11  his  children  equal  in  point  of  property. 
That  it  was  to  be  an  equal  portion,  in  rela- 
tion to  what  he  had  specifically  devised  to 
them,  and  not  in  relation  to  his  whole  es- 
tate, including  money,  is  not  to  be  inferred 
from  the  use  of  the  words,  * 'estimate,"  and 
"specifically  devised,"  in  the  will,  as  was 
argtied.  Words  in  a  will  are  to  be  con- 
strued according  to  the  subject  matter  to 
which  they  are  made  to  apply,  by  the 
whole   context  of    the  will.     Though 

185  money  *cannot  be  estimated  or  valued, 
in  the  strict   sense   of   those   terms; 

yet,  as  it  was  his  purpose,  more  than  once 
expressed,  to  make  the  fortunes  of  his 
children  equal,  to  that  purpose  money,  may 
be  estimated  and  valued.  So  also,  it  may 
he  said  to  be  specifically  devised.  This 
last  expres«ion  also,  may  have  been  used  to 
distinguish  the  several  bequests  from  the 
residuum.  In  the  codicil,  which  is  to  be 
taken  as  a  part  of  the  will,  the  expression 
"previously  given,"  and  the  term  "provi- 
sion," are  also  used  in  reference  to  the 
same  subject.  They  clearly  include  money, 
as  well  as  specific  property.  Money  may 
he  given,  and  is  also  Included  in  the  term 
"provision." 

As  to  the  claim  to  interest  upon  inter- 
est on  the  10001.  legacy,  there  is  nothing 
in  the  will  to  justify  it.  The  testator 
may  have  designed  it  as  maintenance, 
until  the  death  of  his  wife,  when  provision 
is  made  for  the  legatee;  but  he  calls  it  in- 
terest, which  does  not   generally  carry  in- 
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terest;  and  if   he  intended  that   it  should, 
he    would    have  said  so.     Such  a  construc- 
tion would  also  make  the  portion  unequaU 
which  was  intended  to  be  equal. 
The  decree  is  therefore  to  be  affirmed. 
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*  Farmers'  Bank  of  Virginia  v.   Rey- 
nolds. 
May.  1826. 

Bsnk^-Matllsted  Bwik  Notes- Rights  of  Holder  of.«— 

Where  a  bank  note  Is  cat  Id  two,  and  one  tialf  sent 
by  mall  and  lost,  tbe  bolder  of  the  remaining  half 
has  a  riffht  to  demand  payment  at  the  Bank,  npon 
presentation  of  the  half  in  his  possession,  proTlnff- 
ownership.  and  giving  bond  with  adequate  security 
for  the  indemnification  of  the  Bank. 
Same— Sshie— Same. —But  if  these  pre-requisltes  are 
not  complied  with,  and  the  Bank  is  sued  in  con- 
sequence of  refusing  payment,  the  holder  shall 
not  recover  interest  or  costs,  although  he  may 
perform  the  conditions  after  the  suit  is  brought. 

This  was  an  appeal  from  the  Chancery 
Court  of  Richmond. 

John  Reynolds  of  Ohio,  sent,  by  mail,  to 
his  partner,  Isaac  Reynolds,  in  Baltimore, 
the  halves  of  three  notes  of  the  Farmers'* 
Bank  of  Virginia,  amounting  to  $210.  John 
Reynolds  afterwards  sent,  by  mail,  the  cor- 
responding halves  of  the  bank  notes.  The 
first  letter,  enclosing  the  halves  of  the  bank 
notes,  was  duly  received  by  Isaac  Reynolds;, 
but  the  second  letter,  containing  the  cor- 
responding halves,  never  came  to  hand,, 
and  have  never,  been  heard  of  since.  The 
lost  halves  were  advertised  in  newspapers 
of  Washington,  Cincintiati,  and  Balti- 
more. 

Reynolds  &.  Co.  filed  a  bill  against  the 
Farmers'  Bank,  setting  out  the  foregoing 
facts,  and  charging  that  the  half  notes  in 
their  possession  had  been  presented  for 
payment,  but  that  the  Bank  had  refused ; 
although  they  offered  good  and  sufficient 
security  to  indemnify  the  said  Bank 
against  the  future  appearance  of  the  cor- 
responding halves,  so  lost  or  stolen.  They 
therefore  pray  that  the  Bank  may  be  de- 
creed to  pay  the  amount  of  the  said  notcs^ 
&c. 

The  Bank,  by  its  proper  officers,  an* 
swered,  that  the  plaintiffs  had  never  proved 
their  ownership  of  the  said  notes,  except 
by  the  affidavits  of  the  parties  themselves, 
which  are  not  admissible  evidence:  that 
the  Banks  in  Richmond  had  adopted  a  reg- 
ulation, that  they  would  not  pay  half  notes, 
except  under  the  decision  of  some  com- 
petent tribunal;  which  regulation  they 
have  made  public.  The  answer  requires, 
that  the  plaintiffs  shall  give  bond 
187  with  ample  ^security  to  indemnify 
the  Bank,  and  contends,  that  as  the 
Bank  has  been  in  no  default,  it  ought  not 
to  be  subjected  to  costs,  &c. 

A  deposition  was  taken,  by  which  it  ap- 
peared that  the  half  notes  mentioned  in  the 
bill,  were  enclosed,  as  therein  stated,  to* 
Isaac  Reynolds,  in  Baltimore:  that  they 
were  either  lost  or  stolen  ;  and  immediately 
advertised. 

The  Chancellor    decreed    that   the   Bank 


♦The  principal  case  was  cited  in  Moses  v.  Trice.  21 
Gratt  663;  Exchange  Bank  t.  Morrall,  10  W.  Va,  661 . 
S62. 

See  generally,  monographic  note  on  "Banks  and 
Banking*'  appended  to  Bank  v.  Marshall.  25  GratU. 
878. 
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should  pay  to  Reynolds  &  Co.  the  sum  of 
$210  with  interest  from  the  time  of  the  pre- 
sentation of  the  half  notes  at  the  Bank, 
until  payment,  and  the  costs  of  this  suit; 
but  the  eifect  of  the  decree  to  be  suspended, 
until  the  plaintiffs  shall  have  entered  into 
bond  with  f^ood  security,  to  the  defendants, 
in  the  penalty  of  $420,  ag-ainst  the  claims 
of  any  persons,  who  might  thereafter  come 
against  them,  in  consequence  of  having 
the  possession  of  the  halves  of  the  said 
notes. 

The  defendants  appealed. 

Nicholas  and  Leigh,  for  the    appellants. 
Bacchus,  for  the  appellees. 

May  6.     JUDGK  CABELL  delivered  the 
opinion  of  the  Court. 

The  evidence  in  this  cause  sufiScieutly 
establishes,  that  the  appellees  are  the 
bona  fide  owners  of  the  bank  notes  in  the 
bill  mentioned:  that  the  said  notes  were 
cut  into  two  parts  for  the  purpose  of  being 
transmitted  by  the  mail;  and  that  one  half 
of  each  of  the  said  notes  was  lost,  in  con- 
sequence thereof.  The  Chancellor,  there- 
fore, was  clearly  right,  according  to  the 
case  of  The  Bank  of  Virginia  v.  Ward,  6 
Munf.  166,  in  giving  to  the  appellees  the 
amount  of  the  said  notes,  on  their  entering 
into  bond  with  adequate  security,  for  the 
indemnity  of  the  appellants. 

The  only  questions  are,  .as  to  the  pro- 
priety of  compelling  the  appellants  to   pay 

interest  and  costs. 
188  ^Interest  is  in  the  nature  of  dam- 
ages for  improperly  withholding  a 
debt,  beyond  the  time  when  it  ought  to  be 
paid.  But  the  appellants  were  in  no  de- 
fault whatever,  in  not  paying  the  notes 
in  this  case.  Banks  are  under  no  obliga- 
tion to  seek  out  their  creditors;  they  are 
bound  to  pay  only  on  a  demand  for  pay- 
ment made  at  their  ofiSces  of  discount  and 
deposit.  And  in  the  case  of  the  presenta- 
tion of  the  moiety  of  a  note,  the  demand 
for  payment  at  the  Bank,  must  be  accom- 
panied with  such  evidence  of  the  ownership 
of  the  note,  as  ought  to  satisfy  the  Bank. 
The  Bank  of  Virginia  v.  Ward,  6  Munf. 
166.  The  demand  in  the  case  before  us, 
was  unaccompanied  by  any  such  evidence. 
That  demand,  therefore,  imposed  no  obli- 
gation to  pay  the  principal,  and  of  course, 
could  give  no  claim  for  interest.  SufiScient 
evidence  of  ownership  has  been  exhibited 
since  the  institution  of  this  suit;  but  no 
demand  of  payment  has  been  made  at  the 
Bank,  since  that  evidence  was  taken.  The 
appellees,  therefore,  are  not  yet  in  default, 
and  consequently  ought  not  to  pay  interest. 

The  question  of  costs  is  still  plainer. 
Costs  are  given  or  withheld  at  the  discre- 
tion of  a  Court  of  Chancery;  ond  the  sound 
exercise  of  this  discretion  forbids  the  im- 
position of  costs  on  a  party,  in  no  wise  in 
the  wrong. 

The  decree,  therefore,  is  afiSrmed,  so  far 
as  it  directs  the  payment  of  the  amount  of 
the  notes  in  the  bill  mentioned,  but  is  to 
be  reversed,  so  far  as  it  directs  the  payment 
of  interest' and  of  costs  by  the  appellants. 
And  the  appellants  are  to  recover  their  costs, 
both  in  this  Court,  and  in  the  Court  of  Chan- 
cery. 
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'Cunningham  v.  Mitchell.* 

Two  Suits. 

May,    1836. 
Porthcoming  Bond— Prloclpsl-Suretyt— Case  st  Bar. 

—A.  B.  &  C.  execute  a  fortbcomlnff  bond,  to  re- 
lease tbe  ffoodB  of  A.  taken  la  execution.  C.  pays 
tbe  debt,  and  moves  aeralnst  B.  as  a  priocipal  in 
tbe  bond.  Tbere  is  notbinff  In  tbe  bond  to  sbew 
wbether  B.  was  principal  or  surety.  B.  contends 
tbat  be  was  only  a  surety  Jointly  witb  C.  Tbe 
Court  below  cive  J ad«rment  for  C.  on  tbe  motion. 
No  evidence  is  in  tbe  record  to  sbew  wbeiber  B. 
was  surety  or  principal.  Tbe  Jndsrment  was 
affirmed  in  tbis  Court,  as  it  will  be  presumed,  tbat 
tbe  Coart  below  bad  evidence  before  tbem.  tbat 
B.  was  a  principal  and  not  a  surety. 

Record -Papers  Inserted  by  Clerk.$ -Papers  inserted 
in  tbe  record  by  tbe  clerk,  cannot  be  considered 
as  part  of  tbe  record,  unless  tbey  are  made  so  by 
tbe  party  wisbinsr  to  avail  bimseif  of  tbem. 

Sheriff-^  Petarn— Contradiction  off.)i— A  Sberiff's  re- 
tarn  may  be  contradicted  by  evidence  aliunde; 
in  wbicb  case  tbe  Sberiff  bimseif  wonld  be  a  com- 
petent witness  to  prove  its  tratb.  But  after  judff- 
meat  by  default,  a  party  cannot  object  in  au 
Appellate  Court,  to  tbe  trutb  of  tbe  return. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Spottsylvania  county. 
The  case  was  this : 

Two  motions  were  made  upon  due  no- 
tice, by  Reuben  Mitchell,  against  Joshua 
Long  and  James  Cunningham,  for  the  sums 
of  $215  73,  and  $455  91,  money  which  be 
had  paid  as  surety  on  two  forthcoming 
bonds  executed  by  Long  and  Cunningham, 
and  himself  as  their  surety.  The  clerk 
certifies,  that  the  plaintiff,  in  support  of 
his  motions,  introduced  two  executions 
against  Long  and  Cunningham,  his  ap- 
pearance bail,  and  forthcoming  bonds  in 
pursuance  thereof.  These  bonds  are  exe- 
cuted by  Long,  Cunningham  and  Mitchell, 
reciting  in  the  condition,  that  a  Fi. 
Fa.  had  issued  against  the  goods  and 
chattels  of  Long  and  Cunningham,  his  ap- 
pearance bail,  a  negro  man  &c.  of  Long's 
taken  and  released    upon  giving   the    said 


*Por  monographic  note  on  Records,  see  end  of  caae. 

tPrlndpaland  Surety— Parol  Evidence  to  BstaMlak 
the  Relation.— la  Williams  v.  Macatee.  86  Va.  684.  10 
S.  E.  Rep.  1061,  it  was  said  tbat  tbe  relation  of  prin- 
cipal and  surety  can  be  proved  by  parol  evidence 
and  tbe  principal  case  was  quoted  from  to  sustain 
tbe  point. 

tRecord— Papers  Inserted  by  Clerk.— Jt  is  not  tbe 
province  of  tbe  clerk  to  make  auytbiufira  part  of 
tbe  record,  bis  province  is  to  copy  tbe  record  as  it  is; 
and  tbe  clerk's  certificate  tbat  tbe  papers  were  re- 
lied on  cannot  make  tbem  a  part  of  tbe  record.  To 
tbis  point  tbe  principal  case  is  cited  in  Roanoke 
Land  &  Imp.  Co.  v.  Karn.  80  Va.  508.  SM;  Davie  t. 
Huffbes.  86  Va.  920,  11  S.  E.  Rep.  488. 

In  Sweeney  v.  Baker.  13  W.  Va.  302.  tbe  clerk  copied 
at  tb^  end  of  tbe  record  a  certificate  siffoed  by  the 
Jadffestatiuff  tbat  a  demurrer  bad  been  filed  and 
overruled  by  tbe  court  but  no  entry  of  it  bad  been 
made  by  tbe  clerk.  Tbe  record  book  failed  to  sbow 
tbe  fllinsr  of  tbe  demurrer  at  any  time:  and  this 
memorandum  of  tbe  Jndce  was  not  referred  to  on 
tbe  record  book.  It  was  beld  tbat  tbe  mem- 
orandum of  tbe  Judge  could  not  be  considered 
as  a  part  of  tbe  record  in  tbe  case,  tbougb 
tbe  clerk  did  certify  tbat  it  was  a  transcript 
of  a  paper  in  tbe  cause:  tbe  court  citing  tbe 
principal  case  to  susuin  its  boldinff.  To  tbe 
same  effect,  tbe  principal  case  is  cited  in  Bowyer 
V.  Cbesnut,  4  Leiffb  4:  White  v.  Toncray.  9  Leisli 
852:  Phares  v.  Saunders.  18  W.  Va.  841. 

fSherlfff*s  Return.— See  moaoffrapbic  note  on  Sher- 
iffs and  Ck>nstables"  appended  to  Ooode  v.  Qalt, 
Oilm.  152. 

Appellate  Practice  —Notice  of  Sult-Walver.— By  ap- 
pearing to  tbe  action  and  coing-  to  trial,  on  tbe 
merits,  tbe  defendant  dispenses  witb  a  formal  serv- 
ice of  process  and  waives  any  objection  to  the 
alleged  irregularity  and  cannot  raise  tbe  objection 
for  tbe  first  time  In  tbe  appellate  court  Pulliam  v. 
Allen.  15  Gratt.  62.  citing  principal  case  as  authority. 
On  tbe  same  subject,  tbe  principal  case  is  cited  In 
Freeman's  Bank  v.  Ruckman,  16  Gratt.  126;  Watson 
V.  Wigginton.  28  W.  Va.  545. 


86 


ARAHD, 


NoTB  ON  Records. 


UO-192 


bond;  bat  they  do  not  state  whether  Cun- 
ningham  was  a  principal  obligor  or  a  surety. 
They  only  state  that  Long  **hath  tendered 
the  above  bound  Reuben  Mitchell,  as  se- 
curity, Ac.**  The  Sheriff  states  in  his  re- 
turns, that  the  forthcoming  bondb  were 
taken  of  the  said  Iiong  and  Cunningham, 
with  Mitchell  as  surety.     Judgments 

190  were  obtained  on  *these  forthcoming 
bonds,    executions    issued,    and     the 

money  paid  by  Mitchell,  as  appears  by  the 
return  of  the  Sheriff. 

On  these  motions,  judgments  were  ren- 
dered by  default;  and  Cunningham  ob- 
tained a  supersedeas. 

Stanard,  for  the  appellee. 

No  Counsel,  for  the  appellant. 

The  principal  question  made,  was, 
whether,  upon  this  record,  Cunningham 
was  to  be  considered  as  a  surety  or  a  princi- 
pal obligor.  The  counsel  for  the  appellee, 
relied  on  the  case  of  Preston  v.  The  Au- 
ditor, 1  Call,  471,  to  shew  that  it  ought  to 
be  presumed,  that  the  Court  below  had  evi- 
dence that  Cunningham  was  a  principal 
and  not  a  surety;  and  that  if  the  appellant 
contested  that  point,  he  ought  to  have 
made  his  evidence  part  of  the  record. 

May  9.  JUDGE  GREEN  delivered  the 
opinion  of  the  Court. 

In  these  cases,  the  defendant  in  super- 
sedeas having  given  due  notice  that  he 
should  move  for  judgments  against  the 
plaintiff  in  supersedeas  and  Joshua  Long, 
for  money  paid  for  them,  as  their  surety, 
under  execution ;  the  defendants  in  the 
xnoMons  failed  to  appear,  and  judgments 
were  given  according  to  the  notice.  The 
proofs    upon    which    the    judgments   were 

fiven,  do  not  appear  in  the  records, 
he  plaintiff  in  supersedeas,  having  ob- 
tained copies  of  the  records,  and  also,  cer- 
tain papers  which  the  clerk  certifies  were 
the  evidence  upon  which  the  judgments 
were  rendered,  objects  that  the  judgments 
were  erroneous,  because  it  appears  from 
the  papers,  certi^ed  by  the  clerk  as  the  evi- 
dence, that  in  truth,  Mitchell  was  not  the 
surety  for  Cunningham,  but  for  Long  only ; 
and,  that  Cunningham  was  a  joint  surety 
with  Mitchell  for  Long,  the  principal 
debtor.     From  these  papers  it  appears 

191  that  two  suits  were  ^brought  against 
Long,  and   judgments  were  rendered 

against  I^ng  and  Cunningham  as  his  ap- 
pearance bail ;  upon  which  executions  is- 
sued and  were  levied  upon  Long's  property, 
which  was  restored  upon  his  tendering 
Mitchell  as  his  surety  in  forthcoming 
bonds.  Cunningham  joined  in  these  bonds ; 
but  it  is  not  said  upon  the  face  of  the 
bonds,  whether  he  joined  as  principal  or 
surety.  The  Sheriff's  returns  upon  the  exe- 
cutions state,  that  forthcoming  bonds  had 
been  taken  of  Long  and  Cunningham,  with 
Mitchell  as  his  surety,  and  forfeited.  Ex- 
ecutions were  awarded  upon  these  bonds, 
and  being  issued,  were  paid  to  the  Sheriff 
by  Mitchell. 

If  the  papers  which  disclose  these  facts 
could  be  considered  as  pro^ierly  a  part  of 
the  record,  the  judgments  were  right  upon 
the  merits,  taking  the  Sheriff's  returns  that 
Long  and  Cunningham  were  the  principals 
and  Mitchell  the  surety,  to  be  true.  These 
returns   did   not  contradict   the    evidence 


afforded  by  the  executions  and  bonds. 
Although  Cunningham  appears  to  have 
been  Long's  appearance  bail  in  the  first  in- 
stance, and  tne  executions  issued  against 
him  in  that  character,  yet  he  might  have 
stipulated  with  Mitchell  to  execute  the 
bonds  as  principal,  and  to  save  him  harm- 
less, as  an  inducement  to  Mitchell  to  exe- 
cute them  as  surety;  and  Mitchell  might 
have  refused  to  execute  the  bonds  on  any 
other  terms.  The  bonds  themselves  do  not 
ascertain  whether  Cunningham  executed 
them  as  principal  or  surety,  and,  as  in  all 
other  cases  of  joint  bonds,  the  question 
whether  one  was  principal  and  another 
surety,  was  to  be  solved  by  evidence  aliunde. 
Cunninghi^m  might  have  contradicted 
the  Sheriff's  return;  and  in  that  case,  the 
Sheriff  himself  would  have  been  a  compe- 
tent witness  to  prove  its  truth.  He  cannot 
now,  after  submitting  to  a  judgment  by 
default,  object,  in  this  Court,  to  the  truth 
of  the  return ;  for  it  cannot  be  here  sup- 
ported by  parol  proof,  as  it  might  have 
been    in   the   Court   below,  if   it   had  been 

there  objected  to. 
192  *But,   the  certificate   of   the   clerk, 

that  those  papers  were  the  evidence 
upon  which  the  judgments  were  founded, 
cannot  be  received  as  a  part  of  the  records. 
His  certificate  to  that  effect  can  have  no 
more  effect  than  that  of  any  other  individ- 
ual. He  may  certify  that  such  records  ex- 
ist in  his  ofiSce,  but  not  what  use  was 
made  of  them.  That  ought  to  have  been 
shewn  by  the  record ;  and  it  was  the  duty 
of  the  party  wishing  to  avail  himself  of  the 
fact,  to  have  it  made  a  part  of  the  record. 
We  are  bound  to  consider  the  fact,  that 
Mitchell  was  surety  for  Long  and  Cunning- 
ham, which  was  the  foundation  of  the  mo- 
tions, was  properly  in  proof  before  the 
Court,  and  this  was  the  ground  of  the  judg- 
ment in  Preston  v.  The  Auditor,  1  Call, 
471. 
The  judgments  should  be  affirmed. 
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appended  to  Boyle  v.  CJom.,  14  Gratt.  074. 
Instructions,  appended  to  Womack  v.  Circle.  29 
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I.  PUBLIC  RECORDS. 

A.  DEFINITION  OP  PUBLIC  RECORDS. -A  pub- 
lic record  is  a  written  memorial,  intended  to  serve  as 
evidence  of  something  written,  said  or  done,  made 
by  a  public  officer  authorized  by  law  to  make  it. 
Coleman  v.  Com.,  25  Gratt.  865. 

B.  DUTY  TO  KEEP  RECORDS.—Whenever  a 
written  record  of  the  transactions  of  a  public  officer 
in  his  office,  is  a  convenient  and  appropriate  mode 
of  discharsrinff  the  duties  of  his  office,  it  is  not  only 
his  riffht,  but  his  duty  to  keep  that  written  me- 
morial, whether  expressly  required  so  to  do  or  not; 
and,  when  kept,  it  becomes  a  public  document,  a 
public  record,  belon^inff  to  the  office  and  not  the 
officer.    Coleman  v.  Com.,  26  Gratt  865. 

C.  AUTHORITY  TO  MAKE  RECORDS.-And  It  is 
not  necessary  that  one  who  makes  a  public  record 
should  derive  his  authority  from  an  express  statu- 
tory enactment    Coleman  v.  Com.,  25  Gratt  865. 

D.  CONCLUSIVENESS  OF  ACT  OF  RECORDING. 
—The  act  of  a  clerk  admittinsr  a  paper  to  record  is 
conclusive  upon  the  question  whether  the  paper  is 
what  it  purports  to  be.  Taliaferro  v.  Pryor.  12 
Gratt  277;  Grove  v.  Zumbro.  14  Gratt  515;  Johnston 
V.  Slater,  11  Gratt  821:  Vaughn  v.  Com.,  17  Gratt. 
890;  Quinn  v.  Com.,  20  Gratt  144;  Herrinfir  v.  Lee,  22 
W.  Va.  672:  SUte  ▼.  Vest  21  W.  Va.  800;  Burley  v. 
Weller.  14  W.  Va.  872. 

II.  JUDICIAL  RECORDS. 

A.  MATTERS  THAT  ARE  PART  OP  THE  REC- 
ORD. 

Bond  Qlvea  under  Order  of  Court.— A  bond  firiven 
pursuant  to  an  order  of  court  becomes  a  part  of  the 
very  record.    Beery  v.  Homan,  8  Gratt  48. 

Writ  and  Inquisition.- And,  upon  a  motion  to  quash 
a  writ  and  inquisition  founded  on  a  judgment  at 
law.  the  writ  and  inquisition  are  a  part  of  the 
record.    Wallop  v.  Scarburg-h.  5  Gratt  1. 

Warrant  of  Summons.— So,  too,  the  warrant  sum- 
moning the  magistrates  of  an  examininfir  court  is  a 
part  of  the  record,  but  the  warrant  of  commitment 
Is  not    Com.  v.  McCaul,  1  Va.  Cas.  271. 

Bxecntlon.— An  execution  of  the  same  court,  used 
as  evidence  on  the  trial  of  the  cause,  will  be  regarded 
by  this  court  as  part  of  the  record,  without  a  cer- 
iiorari.    Preston  v.  Auditor,  I  Call  471. 

Papers  In  Another  Suit.— And,  a  decree  which  re- 
fers to  the  record  of  another  suit  as  an  exhibit  in 
the  cause  makes  such  record  a  part  of  the  record 
of  the  cause  under  consideration,  thousrh  it  is  not 
referred  to  in  the  bill  or  answer,  nor  made  an  ex- 
hibit by  an  entry  on  the  order  book.  Cralff  v. 
Sebrell,  9  Gratt  131. 

How  Par  Writ  Part  of  Record.— But  the  writ  is  a 
part  of  the  record,  for  the  purpose  of  amendment 
only,  where  issue  has  been  joined  upon  a  plea  to  the 
action.    Payne  v.  Grim,  2  Munf.  297. 

B.  MATTERS  THAT  ARE  NOT  PART  OP  THE 
RECORD. 

Advertisements  of  Judicial  Sale.— Where  advertise- 
ments to  rent  are  not  referred  to  in  the  commis- 
Bioner's  report,  or  in  decree  of  sale  subsequently 
ordered,  they  will  not,  thouarh  copied  into  the  rec- 


ord, be  considered  a  part  thereof  on  appeaL  Mus- 
tain  v.  Pannill.  86  Va.  83,  9  S.  E.  Rep.  419. 

Bill  of  Injunction.— And.  a  bill  of  injuncUon  and  the 
proceedings  thereupon  are  not  properly  part  of  the 
record  of  the  judgment  at  common  law.  Hite  v. 
Wilson.  2  Hen.  &  M.  268. 

Papers  Not  In  Cause.— Papers  upon  which  a  cause 
was  not  heard  in  the  trial  court  constitute  no  part 
of  the  record  of  the  cause  and  cannot  be  considered. 
Plorance  v.  Morlen,  98  Va.  26.  84  S.  E.  Rep.  89a 

Caption  of  Orders.- Nor  is  the  caption  to  the  orders 
a  necessary  part  of  the  record.  Jones  v.  Janes,  d 
Leiffh  167. 

1.  QUiERB. 

Qucre,  as  to  Depositions  and  Commissioner's  Re- 
port— A  cause  is  broucht  on  to  be  heard  upon  the 
bill,  answer,  exhibits  and  award;  (TiMsr^,  if  the  dep- 
ositions and  commissioner's  report  are  a  part  of 
the  record.    Nelson  v.  Cornwell,  11  Gratt.  724. 

C.  ADDITIONS  MADE  BY  CLERK.— The  clerk 
can  add  nothing  to  the  record,  and  his  certificate 
that  a  deposition  or  other  paper  copied  by  him  was 
the  evidence  whereon  the  judgment  was  founded, 
is  no  part  of  the  record.  Roanoke  L.  &  I.  Co.  v. 
Kam.  80  Va.  589;  Cunningham  v.  Mitchell,  4  Rand. 
189;  Watson  v.  Com..  85  Va.  867,  9  S.  E.  Rep.  418; 
Oflftendinffer  v.  Ford,  86  Va.  917,  12  S.  E.  Rep.  I 
Johnson  v.  N.  L.  &  I.  Co.,  90  Va.  267.  18  S.  E.  Rep.  88; 
Com.  V.  Quann,  2  Va.  Cas.  89. 

D.  MODE  OF  PROVING.— One  of  the  usual 
methods  of  proving"  records  is  by  examining  copies. 
The  method  prescribed  by  the  Code  of  Va.. 
%  8843,  is  merely  cumulative,  and  does  not  deprive 
parties  of  the  rlsrht  to  resort  to  any  other  method 
allowable  at  common  law.  So.  Ry.  Co.  v.  Wilcox, 
99  Va.  894.  89  S.  E.  Rep.  144. 

E.  CERTIFYING  RECORDS  IN  REMOVED 
CAUSE.— Where  a  cause  is  removed  from  one  court 
to  another  the  clerk  of  the  court  to  which  it  is  re- 
moved is  the  only  person  who  can  certify  the 
record.  Smith  v.  Pyrites,  etc..  Co.,  100  Va.  292,  40  S. 
E.  Rep.  918. 

F.  CURING  DEFECTS. 

Sttpplylnff  Defects  by  Averment— No  defect  In  a 
record  can  be  supplied  by  averment.  Wood  v.  Com., 
4  Rand.  829. 

Supplying  Omissions  by  Intendment.— And,  no  in» 
tendment  can  supply  an  omission  from  the  record 
in  a  criminal  case  of  what  is  material,  but  all 
proper  inferences  may  and  must  be  drawn  from 
that  which  does  appear.  GiUiffan  v.  Com.,  99  Va. 
816,  87  S.  E.  Rep.  962. 

G.  CORRECTING  ERRORS.— A  court  may.  at  any- 
time, permit  the  correction  of  clerical  errors  in  its 
records.  Anderson  v.  Kanawha  Coal  Co..  12  W.  Va. 
526;  Bohn  v.  Zelsrler,  44  W.  Va.  402.  29  S.  E.  Rep.  983; 
Gibson  v.  Com.,  2  Va.  Cas.  111. 

H.  SIGNING  COMPELLED  BY  MANDAMUS.— A 
Judffe  who  fails  to  slm  the  record  may  be  compelled 
to  do  so  by  mandamus.  Weatherman  v.  Com.,  91 
Va.  796,  22  S.  E.  Rep.  349;  Quinn  v.  Com.,  20  Gratt  148. 

III.  AMENDMENT. 

When  Made.— Durinsr  the  term  of  a  court  at  which 
a  judicial  act  is  done  the  record  remains  in  tbe 
breast  of  the  court,  and  maybe  altered  or  amended; 
but  after  the  adjournment  of  the  term  amend- 
ments can  only  be  made  in  cases  in  which  there  is- 
something  in  the  record  by  which  they  can  be 
safely  made.  Amendments  cannot  be  made  after 
the  term,  upon  the  individual  recollection  of  the 
judffe.  or  upon  proof  aliunde.  Barnes  v.  Com..  92 
Va.  794.  23  S.  E.  Rep.  784. 

So,  after  the  term  at  which  a  judgment  wa» 
rendered  it  is  error  for  the  court  to  amend  the 
record.    Sydnor  v.  Burke,  4  Rand.  16f. 
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4.  RAND.  CoTTOM  V 

IV.  INSPECTION. 

The  recofds  and  papers  of  every  county  court 
clerk's  office  are  open  to  the  Inspection  of  any  per- 
son.   State  V.  Lrf>n8r.  37  W.  Va.  266.  16  S.  E.  Rep.  578. 

Proceedlni^  of  Electoral  Boards. ~ And,  so  much  of 
the  record  of  the  proceedings  of  electoral  boards 
as  relate  to  the  appointment  and  removal  of  judges 
and  commissioners  of  election  and  reirlstrars.  or 
the  orderinfiT  of  a  new  registration,  is  a  public 
record,  open  to  Inspection  by  any  citizen  and  voter 
of  the  county  in  which  the  record  is  kept,  and  he 
may  take  therefrom  at  and  within  a  reasonabe 
time,  in  the  presence  of  the  secretary  of  the  board« 
memoranda  or  notes  of  the  proceedings  of  the 
hoard  as  to  which  no  secrecy  is  enjoined.  But  so 
mnch  of  said  records  as  relate  to  the  preparation 
and  printing  of  the  official  ballots  prescribed  by 
law.  certification  of  the  same,  and  their  distribution 
to  the  jndffes  of  election,  is  not  a  public  record  that 
is  open  to  the  inspection  of  any  one.  other  than  the 
officers  of  the  county  to  whom  the  duties  of  prepar. 
insr.  printinsr,  certifyln^r  and  distributinc  the  bal- 
lots are  confided  bylaw,  and  the  secretary  of  the 
hoard  cannot  be  compelled  to  allow  memoranda  or 
notes  thereof  to  be  taken,  or  that  portion  of  the 
records  to  be  inspected,  by  any  other  voter. 
Gleaves  v.  Terry.  98  Va.  491.  25  S.  E.  Rep.  562. 

V.  LOST  RECORDS. 
Where  a  record  is  lost  It  may  be  supplied  by  an 
authenticated  copy  or  proof  of  its  contents,  but 
this  rule  does  not  apply  to  records  in  criminal  cases. 
Bradshaw  v.  Com.,  16  Gratt.  507;  Hudson  v.  Yost.  88 
Va.  8i7, 13  S.  E.  Rep.  486. 

Vt  RBMOVINQ  RECORDS. 

At  the  suit  of  a  citizen  an  injunction  will  be 
granted  to  prevent  the  illegral  removal  of  the  public 
records  of  a  county.    Osbum  v.  Staley.  6  W.  Va.  85. 

But  transferring:  the  records  of  a  county  to  an 
extension  of  the  clerk^s  office  is  not  such  a  removal 
of  them  as  is  prohibited  by  law.  Board  of  Super- 
Tlsors  of  Norfolk  County  v.  Cox.  98  Va.  270.  86  S.  E. 
Rep.  880. 

Vli.  REJECTED   PLEAS. 

See  monofirraphic  note  on  "Bills  of  Exceptions" 
appended  to  Stoneman  v.  Com..  25 Gratt.  887. 
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Cottom  V.  Cottom. 

May.  1826. 

Jodiriiieiit— CoDcluslveneM  of.«~When  the  judgrment 
of  a  competent  Court  is  pronounced  on  any  ques- 
tion, it  is  conclusive  on  all  other  tribunals,  until 
it  is  reversed  by  a  regrular  course  of  proceedinsrs. 

5«nM— Same— Case  at  Bar.— Therefore,  where  two 
snccessive  applications  are  made  to  a  County 
Court  for  administration,  and  relected:  appeals 
taken  to  the  Circuit  Court  from  both  decisions,  and 
the  judgmentoof  the  County  Court  affirmed:  upon 
an  appeal  to  this  Court  on  the  second  case,  the 
Court  cannot  reverse  the  first  judcrment,  and 
srant  administration. 

Appeal  from  the  Superior  Court  of  Law 
for  the  town  of  Petersbarg.  The  case  was 
this: 

In  September*  1823,  Samuel  Cottom, 
moved  the  Hustings  Court  of  Petersburg, 
for  administration  of  the  estate  of  Rich- 
ard Cottom,  deceased,  by  whose  will 
the  said  Samuel  had  been  appointed 
193  ezecntor.  The  Court  being  *equally 
divided,  the  motion  was  over-ruled, 
and  an  appeal  taken  to  the  Superior  Court, 


*See  monographic  not€  on  "Judgments''  appended 
to  Smith  y.  Charlton,  7  Gratt  416. 

The  principal  case  is  cited  with  approval  in 
Schnltz  T.  Schnltz.  10  Gratt  888. 


where  the  judgment  of  the  Court  of  Hustings 
was  affirmed. 

In  Aui^ust,  1824,  Samuel  Cottom  made 
a  second  application  to  the  Hustings 
Court  to  be  permitted  to  qualify  as 
executor  as  aforesaid ;  which  motion  was 
again  over-ruled,  and  the  administration 
with  the  will  annexed,  was  granted  to 
Charlotte  Cottom,  the  widow  of  the  said 
Richard. 

Samuel  Cottom  filed  a  bill  of  exceptions 
to  the  opinion  of  the  Court,  setting  forth 
the  evidence  by  which  his  motion  had 
been  supported;  but,  as  this  Court  decided 
the  ca&e  on  the  ground  of  jurisdiction,  it 
will  be  unnecessary  to  insert  that  evidence 
here. 

Samuel  Cottom  appealed  to  the  Superior 
Court,  where  the  judgment  of  the  Court  of 
Hustings  was  affirmed.  From  this  second 
judgment,  he  appealed  to  this  Court;  but 
no  appeal  was  taken  from  the  first  judg- 
ment. 

Daniel,  for  the  appellant. 

Spooner  and  May,  for  Charlotte  Cottonl, 
the  appellee. 

The  argument  turned,  principally,  upon 
the  merits  of  the  judgment  of  the  Hustings 
Court,  in  rejecting  the  application  of  Sam- 
uel Cottom;  and  it  was  urged,  in  addition, 
by  the  appellee's  counsel,  that  the  first 
judgment  was  not  appealed  from,  and  must 
be  a  bar  to  any  future  application  on  the 
same  subject,  until  it  was  reversed.  For 
this  doctrine,  they  referred  to  the  case  of 
Webb  V.  M'Neil,  3  Munf.  184. 

May  10.  The  PRESIDENT  delivered  the 
opinion  of  the  Court. 

The  proceedings  on  the  first  application 
of  the  appellant  to  qualify  as  the  executor 
of  Richard  Cottom,  his  testator,  ought  to 
have  put  at  rest  the  controversy  now 
194  before  the  *Court.  The  record  of 
those  proceedings  was  properly  be- 
fore the  Circuit  Court,  upon  the  appeal 
from  the  second  order  of  the  Hustings 
Court,  refusing  to  permit  the  appellant  to 
qualify  as  executor  as  aforesaid.  The 
Circuit  Court  had  both  appellate  and  origi- 
nal jurisdiction  of  the  controversy;  and 
the  record  of  the  proceedings  on  the  first 
application  to  qualify,  was  properly  pre- 
sented to  it  as  a  bar  to  the  application  in 
the  second  instance.  Until  the  iudgment 
of  a  Court  of  competent  jurisdiction,  upon 
the  same  matter,  is  reversed  in  a  course  of 
regular  proceedings  on  it,  a  resort  to  any 
other  tribunal,  or  to  the  same  tribunal,  for 
its  judgment  on  the  same  controversy,  is 
inadmissible.  Though  the  Hustings  Court, 
on  the  first  application  by  the  appellant 
to  qualify  as  executor,  was  divided,  and 
only  virtually  refused  his  application,  yet, 
an  appeal  lay  to  the  Circuit  Court  from 
that  refusal,  and  was  prosecuted  by  the 
appellant  here  to  a  judgment  against  him; 
from  which,  he  failed  to  appeal  to  this 
Court.  The  record  of  those  proceedings 
is,  therefore,  not  before  this  Court,  for  the 
purpose  ot  re-viewing  the  judgment  against 
him  in  that  case;  although  it  was  properly 
before  the  Circuit  Court,  in  the  proceed- 
ings now  appealed  from,  as  a  bar  to  any  fur- 
ther application  to  qualify  as  executor,  no 
pleadings  being  required  in  such  case;  and 
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of  conaequeace,    is    also    now    before    this 
Court  for  the  same  purpose. 

Without  QOticing,  therefore,  the  other 
points  made  in  the  argument,  the  judgment 
is  to  be  affirmed. 


195 


*  Jackson  v.  Arnold. 

May.  1826. 


Injunction— Judgment  against  Principal  and  Surety- 
Parties.* -The  principal  and  8urety  to  a  bond  obtain 
an  injunction  to  a  judgment  acainst  them.  The 
surety  dies  pending  the  suit  in  Chancery.  After 
referriDg  the  cause  to  a  Commissioner,  excep- 
tions to  the  report  on  account  of  set-offs  dis- 
allowed, (some  of  which  were  claimed  by  the 
surety  himself.)  and  the  Court  rejecting  them, 
because  not  filed  in  time,  the  injunction  is  in  part 
dissolved,  and  in  part  perpetuated,  without  mak- 
ing the  representatives  or  the  deceased  plaintiff, 
a  party.  This  proceeding  is  erroneous.  A  rule 
should  have  been  given  him.  at  the  instance  of 
the  defendant,  that  unless  he  revived  the  suit  by 
an  appointed  time,  the  injunction  should  stand 
dissolved. 

This  case  was  submitted  by  counsel,  and 
the  following  opinion  gives  a  sufficient 
history  of  it. 

May  11.  JUDGE  GREEN  delivered  the 
opinion  of  the  Court. 

Theappellant  Edward  Jackson,  and  Jack- 
son, filed  their  bill  against  the  Arnolds, 
and  obtained  an  injunction  to  a  judgment 
obtained  by  them  upon  a  bond  in  which 
Edward  Jackson  was  principal,  and  John 
Jackson  surety.  In  the  progress  ot  the 
cause,  the  accounts  between  the  parties 
were  referred  to  a  commissioner,  who  made 
his  report  on  the  12th  of  October,  1820. 
On  the  16th  of  October.  1821,  it  was  sug- 
gested that  John  Jackson  had  departed  this 
life  since  the  last  Term;  and  the  cause 
came  on  to  be  finally  heard,  as  to  the  sur- 
viving plaintiff  and  the  defendants.  By 
the  decree  of  the  Court,  the  injunction  was 
in  part  dissolved,  and  in  part  perpetuated. 
Exceptions  to  the  report  were  filed  by  the 
plaintiffs,  on  the  8th  day  of  May,  1821, 
which  were  disregarded  by  the  Court,  be- 
cause they  had  not  been  filed  within  the 
time  prescribed  by  the  rules  of  the  Court. 
Amongst  other  claims  to  set-offs  against  the 
bond,  submitted  to  the  commissioner,  re- 
jected by  him,  and  insisted  on  by  the  ex- 
ceptions, were  two  claimed  by  John 
Jackson,  the  surety,  on  a  receipt  alleged  to 
have  been  executed  by  George  Arnold, 
1%  for  451.  as  paid  expressly  on  'account 
of  the  bond,  proved  by  the  subscrib- 
ing witness,  but  denied  upon  oath  by 
George  Arnold;  the  other,  for  $6,  a  debt 
due  to  him  by  James  Arnold,  admitted  by 
the  latter. 

The  representative  of  John  Jackson,  who 
had  been  a  party  to  the  suit,  was  interested 
in  the  fate  of  this  injunction;  and  it  ought 
not  to  have  been  dissolved,  without  afford- 
ing him  an  opportunity  to  be  heard.  This 
opportunity  should  have  been  given  to 
him,  by  making  a  rule  upon  him,  at  the 
instance  of  the  defendants,  if  they  chose 
to  make  a  motion  to  that  effect ;  that  unless 
he  revived  the  suit  by  an  appointed  time, 
the  injunction  should  stand  dissolved.  If 
he  failed  to  revive  accordingly,  the  injunc- 
tion might  have  been  dissolved  in  whole  or 


•See  generally,  monographic  note  on  "Judgments*' 
appeaded  to  Smith  r.  Charlton.  7  Gratt  425:  mono- 
graphic fwte  on  ''Injunctions"  appended  to  Claytor 
V.  Anthony,  16  Gratt  618. 


in  part,  as  to  John  Jackson,  if,  upon  a 
hearing  as  to  Edward  Jackson,  it  ought  to 
have  been  dissolved,  in  whole  or  in  part« 
as  to  lam.  The  hearing  of  the  cause,  as 
to  Edward  Jackson,  was  therefore  prema- 
ture; and  it  would  not  be  proper,  iu  thia 
Court,  now  to  examine  the  merits  of  the 
cause,  in  the  absence  of  the  representative 
of  John  Jackson,  who  has  had  no  oppor- 
tunity to  be  heard. 

On  this  ground,  the  decree   should  be  re- 
versed, and  the  cause  remanded. 


197  *The    Trustees  of  the    Presbyterian 

Church  V.   Manson,  &c. 

May.  1826. 

Prladpal  and  Agent— Liability  of  Agent* -Indi- 
viduals who  con  tract  for  the  benefit  of  a  company 
or  society,  where  the  credit  is  given  to  them,  and 
not  to  their  constituents,  are  personally   liable. 

Equity  Jurisdiction— Accountt— The  principles  of 
Smith  v.  Marks,  2  Rand.  449.  confirmed. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court,  where  Manson  and  Sturdi- 
vant  filed  a  bill  against  Parkhill  and 
others,  trustees  or  committee  for  building 
the  First  Presbyterian  Church  in  the  City 
of  Richmond.  The  bill  states,  that  the 
plaintiffs  entered  into  a  contract  with  the 
persons  above  mentioned,  in  their  character 
aforesaid,  to  erect  the  First  Presbyterian 
Church  in  the  City  of  Richmond;  and  that 
after  ihe'work  on  the  main  building  was 
completed,  a  new  contract  was  made  be- 
tween the  plaintiffs  and  two  of  the  same 
committee  or  trustees,  for  the  construction 
and  completion  of  a  steeple  to  the  said 
church :  that  the  said  contract  was  made 
with  the  persons  aforesaid,  with  the  con- 
sent and  authority  of  the  other  members 
of  the  said  committee  or  trustees:  that  the 
plaintiffs  did,  accordingly,  proceed  with 
and  fully  complete  a  steeple  for  the  said 
church:  that  the  contract  was  made  with 
the  said  trustees,  and  none  other,  solely  on 
their  credit  and  responsibility,  and  the 
individual  contributors  or  subscribers  were 
unknown  to  the  plaintiffs,  and  still  are  ao: 
that  frequent  application  has  been  made 
for  an  adjustment  and  payment  of  their 
account,  but  to  no  purpose:  that  a  measure- 
ment of  the  work  performed  was  effected 
under  a  mutual  order  of  the  plaintiffs  and 
three  of  the  said  committee ;  but  the  said 
committee  have  totally  failed  and  refused 
to  pay  the  same.  The  bill  prays,  that  the 
defendants  may  be  compelled  to  pay  the 
sum  of  money  due  as  aforesaid,  Ac. 

Several   of   the     defendants     answered, 

alleging  that  the  sum    stipulated    for    had 

been  fully  paid;  but  it   is    unnecessary    to 

go  into  detail,  as  the  cause  was  decided  on 

the  question  of  jurisdiction. 

198  *The  Chancellor  decreed   in   favor 
of  the  plaintiffs;  and   the  defendants 

appealed  to  this  Court. 

Forbes  and  Wickham,  for  the  appellants. 

Bacchus,  for  the  appellees. 

May  10.  JUDGE  CARR  delivered  his 
opinion. 

In  this  case,  the  appellants  made  a   con- 


*.See  monoflrraphic  note  on  *' Agencies"  appended  to 
Silliman  v.  F..  etc  .  R.  R.  Co..  27  Gratt.  119. 

tSee  monographic  note  on  "Jurisdiction"  ap- 
pended to  Phippen  V.  Durham.  8  Gratt.  467. 

The  principal  case  is  cited  in  Petty  v.  Fogle.  16 
W.  Va.  512;  Yales  v.  Stuart,  89  W.  Va.  1».  19  S.  E. 
Rep.  425. 
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tract  with  the  appellees,  in  their  character 
of  trustees  for  the  pew-holders  of  the 
church,  whereby  they  employed  them  to 
unish  the  steeple.  They  did  so.  The  par- 
ties disagreed  about  the  contract,  and  the 
appellees  filed  this  bill.  It  seeks  no  dis- 
covery; states  no  diflBculty  in  the  way  of 
proceeding  at  law ;  nor  any  other  reason 
for  coming  into  equity,  except  that  equity 
could  do  more  complete  justice,  by  appor- 
tioning the  debt  among  the  defendants. 
There  could  have  been  no  difficulty  from 
the  trustees  being  fiduciary  characters ;  for, 
we  know  from  Willis  V.  M'Williams,  CuUen 
V.  The  Duke  of  Queensbury,  and  many 
other  cases,  that  individuals  who  contract 
for  the  benefit  of  a  company  or  society, 
where  the  credit  is  given  to  them,  and  not 
to  their  constituentn,  are  personally  liable; 
and  the  bill  states,  that  his  contract  was 
made  with  the  trustees  alone,  and  solely  on 
tueir  credit  and  responsibility;  the  indi- 
vidual pew-holders  being  then  and  still 
unknown  to  the  plaintiffs.  In  the  argu- 
ment of  the  cause,  the  counsel  referred  to 
several  cases,  to  shew  that  Chancery  would 
sometimes  take  jurisdiction,  in  cases  of 
this  kind.  The  authorities  have  been  ex- 
amined, and  they  are  found  to  present  some 
feature  of  equity,  which  is  wanting  here. 
Bither  a  discovery  was  .sought,  or  a  mul- 
tiplicity of  suits  must  have  been  encoun- 
tered at  law.  This  case  is,  in  principle, 
exactly  like  the  case  of  Smith  v.  Marks,  2 
Kand.  449.  The  reasons  and  authorities 
there  cited,  may  be    referred  to,  and  need 

not  be  repeated  here. 
199        ^I  am  of  opinion,  that  the  decree    of 

the  Chancellor   be   reversed,    and  the 
bill  dismissed. 

The  other  Judges  concurred,  and    the  de- 
cree was  reversed.* 


Carter,  &c.  v.  Harris. 

May.  1830. 

D0ed  of  Trust— Construction.— Where  a  arrantor  has 
conveyed  all  his  estate,  real  aod  personal,  to 
trustees,  the  coaveyaace  iocludes  equitable  as 
well  as  leffal  rifirbts.  aad  the  trustees  are  the 
proper  persons  to  assert  tbem,  In  a  Court  of 
Equity. 

Sherilta-Lcyy  of  Execution.— A  Sheriff  who  Is  inter- 
ested in  au  execution,  cannot  lawfully  levy  it 
bimself. 

Saom  Execution— Purchase  by  Sheriff.!— Quaere,  can 
a  Sheriff  sellinff  property  under  an  execution 
levied  by  himself,  become  the.purchaser.  even  if 
tip  is  not  interested  in  the  debt? 

^Aine  -Sole  by -Vacation  of.— A  sale  by  a  Sheriff  will 
l>e  vacated,  if  he  raises  doubiH.  or  makes  Impres 
Kions  unfavourable  to  a  fair  sale,  and  then  buys 
in  the  property  at  an  under  rate. 

SuHe— Same -Validity  of.— Such  a  sale  will  be  void. 
If  the  Sheriff  is  the  only  bidder,  or  there  is 
another  who  only  bids  to  srive  a  colour  of  fairness 
to  the  sale. 

Appeal  from  the  Lynchburg  Chancery 
<:k)urt. 

Carter  and  others,  trustees  for  James 
Dickie,  his  wife  Joanna,  and  their  children, 
filed    their     bill     against     Benjamin    D. 


•JuDOB  CoALTBB  absent. 

tPtduclarles  I'urchase  of  Trust  Fund.— As  a  firen- 
eral  principle,  it  Is  well  settled  that  trustees, 
afireuts.  auctioneers  and  all  persons  actinar  in  a 
coufldentlai  character,  are  disqualitled  from  pur- 
chasing the  subject  committed  to  them.  The  func- 
tions of  buyer  and  seller  are  incompatible,  and 
cannot  be  exercised  by  the  same  person  without 
ffreat  dan^rer  of  fraud.  Such  transactions  are  con- 
structively fraudulent,  and  are  therefore  voidable 
at  the  Instance  of  the  beneficiary,  althousrh,  if  he 


Harris,  stating  the  following  case.  James 
Dickie,  by  deed  dated  the  14th  of  July,  1819, 
and  duly  recorded,  conveyed  in  trust  to  the 
plaintiffs,  all  his  real  and  personal  estate, 
and  all  debts  owing  to  him,  for  the  pur- 
pose of  paying  all  the  just  debts  of  the  said 
Dickie,  and  then  of  maintaining  him  and 
his  wife,  the  education  and  maintenance  of 
his  children,  &c.  Some  time  before  the 
execution  of  this  deed,  Dickie  became  in- 
debted to  Claiborne,  and  gave  his  note  for 
SlOO,  which  was  assigned  to  Benjamin  D. 
Harris;  on  which  the  said  Harris  insti- 
tuted a  suit  and  recovered  judgment, 
in  March,  1819.  Execution  issued, 
200  *a  delivery  bond  was  taken  and  for- 
feited, and  execution  awarded  on  the 
delivery  bond  in  May,  1819.  The  said  Ben- 
jamin D.  Harris,  being  then  Deputy 
Sheriff  of  Nelson  county,  in  order  to  re- 
move the  difficulty  that  would  attend  the 
levying  an  execution  in  his  own  favor,  en- 
dorsed it  to  his  father,  Edward  Harris,  and 
then  levied  it  on  a  female  slave  of  the  said 
Dickie,  named  Savory,  whom  he  adver- 
tised, and  purchased,  at  the  day  of  sale, 
for  about  $120.  The  said  slave  was  worth 
at  least  $400  or  $500,  and  would  have  com- 
manded that  price,  if  she  had  been  fairly 
disposed  of.  The  sale  is  charged  to  be  ille- 
gal and  void,  and  the  plaintiffs  say  that  they 
are  entitled  to  the  said  slave,  on  payment 
of  the  execution,  interest,  &c.  On  the  day 
of  sale,  there  were  no  real  bidders  present, 
and  Harris  purchased  the  slave  at  the  price 
aforesaid,  having  procured  a  by-stanaer  to 
make  a  nominal  bid,  in  order,  to  give  an 
appearance  of  fairness  to  the  sale.  The 
bill  prays  that  the  said  sale  may  be  set 
aside,  upon  the  plaintiffs'  paying  the  sum 
due  upon  the  execution,  &c.  and  that  an 
account  might  be  directed  of  hire  and 
interest,  Ac. 

Harris  answered,  denying  that  the  plain- 
tiffs had  any  right  to  sue  for  his  alleged 
injury;  that  it  is  true,  that  he  directed  the 
execution  to  be  endorsed  for  the  benefit  of 
Edward  Harris;  and  this  was  a  fair  bona 
fide  transaction,  intended  to  secure  to  the 
said  Edward  Harris,  the  nroceeds  of  the 
said  execution,  to  re-pay  money  which  he 
had  advanced  for  the  defendant,  to  enable 
him  to  farm  the  Shrievalty:  that  the  slave 
in  question  was  sold  at  a  public  place,  to 
satisfy  two  executions:  that  she  sold  for 
about  $157,  being  the  amount  of  both  exe- 
cutions, and  the  defendant  became  the 
purchaser:  that  the  sale  was  fair:  and  the 
girl  was  sold  for  as  much,  (as  the  defend- 
ant b  lieves)  as  she  would  have  brought,  if 
sold  at  any  other  place  in  the  county,  under 
an  execution,  considering  the  great  scarcity 
of  money,  Ac.  at  that  time. 

Many  depositions  were  taken,  the 
material  parts  of  which,  are  so  fully  stattd 
in  Judge  Carr*s  opinion,  that  it  is  unnec- 
essary to  insert  them  here. 


chooses  to  rerofimize  chem.  they  are  bindinff  uiK)n 
the  trustee.  Feamster  v.  Peamster,  85  W.  Va  I8  I8 
S.  E.  Rep.  57,  quoting  from  2  Min.  Inst.  218.  and 
citinir  the  principal  case.  To  the  same  effect,  the 
principal  case  is  ciied  in  Hamilton  v.  ShrewHbury. 
4  Rand.  431 :  foot-note  to  Buckles  v.  Lafferty.  2  Rob. 
29*?:  foot-note  to  Howery  v  Helms.  20^ratt  2:  Ten- 
nant  v.  Dunlop,  97  Va.  241.  88  S.  E.  Rep.  620:  Smith  v 
Miller,  98  Va.  Ml.  87  S.  E.  Rep.  10:  Newcomb  v. 
Brooks.  16  W  Va.  59.  68:  Lewis  v.  Brown,  86  W.  Va. 
1.  14  S    E.  Rep.  444. 
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201  *The  Chancellor  dUmissed  the  bill 
of  the    plaintiffs,  and  they    appealed 

to  thia  Court. 

Leigh  for  the  appellants,  contended,  that 
the  endorsement  of  the  execution,  did  not 
effect  a  transfer  of  the  debt  from  B.  Harris 
to  B*  Harris.  It  was  still  the  property  of 
B.  Harris;  and  he  could  not,  as  Sheriff, 
levy  his  own  execution.  Fraud  is  dis- 
tinctly proved  by  Perrow,  and  many  cor- 
roborating circumstances.  A  Sheriff  can- 
not purchase  at  his  own  sale,  at  all,  in 
England ;  and  whether  this  rule  is  strictly 
followed  in  this  country,  or  not,  yet  any 
circumstances  to  prove  unfair  dealing,  will 
certainly  invalidate  the  sale. 

Wickham,  for  the  appellee. 

Dickie,  is  no  party  to  the  suit.  It  is 
brought  by  his  trustees,  and  the  sale  took 
place  before  the  deed  of  trust  was  executed. 
If  so,  Dickie  alone  had  a  right  to  sue,  and 
he  could  not  transfer  that  right  to  any 
person  whatever.  It  is  said,  the  property 
was  sold  for  less  than  its  value ;  but  this 
was  produced  by  the  state  of  the  times, 
want  of  bidders,  &c.  The  fraud  is  not 
sufficiently  proved.  Perrow  is  the  only 
witness  to  that  point,  and  he  speaks  doubt- 
ingly.  None  of  the  circumstances  go  to 
establish  fraud.  It  is  not  proved,  that 
there  was  only  one  bidder;  and  if  it  was, 
it  is  not  necessary  to  the  validity  of  a  sale, 
that  there  should  be  more  than  one. 

May  12.  JUDGE  CARR  delivered  his 
opinion. 

It  was  objected  by  the  counsel  for  the 
appellee,  that  the  trustees  were  not  the 
proper  parties  to  file  this  bill,  nor  equity 
the  proper  forum.  We  must  settle  these 
points  first. 

By     the    deed    of    trust,     it     seems    to 

have    been  intended    to  divest  the  grantor 

of  all  property,  rights  and  credits,  of 

202  *every     kind.     After     a     long    and 
minute  enumeration  of  the   different 

articles  of  property,  it  adds,  *'with  all  the 
other  estate,  both  real  and  personal,  of  the 
said  James  Dickie."  This  would  convey,  I 
presume,  equitable  as  well  as  legal  estate. 
The  question  raised  by  the  bill,  is,  whether 
the  sale  of  the  slave  was  not  so  conducted, 
that  a  Court  of  Chancery  would  pronounce 
it  invalid,  and  the  purchaser,  a  trustee  for 
Dickie,  holding  the  property  subject  to  re- 
demption, by  payment  of  the  amount 
of  the  executions.  In  this  point  of  view, 
it  seems  a  question  of  property,  which 
the  trustees  are  the  proper  parties  to 
litigate.  Nor  do  I  think  the  objection 
to  the  jurisdiction  of  the  Court,  well 
founded.  Though  it  be  true,  as  was 
contended,  that  the  Sheriff  might  have 
been  sued  for  the  fraud,  that  does  not  seem 
to  take  from  the  party  aggrieved,  the  power 
of  waiving  such  suit,  and  coming  into 
equity  to  redeem  the  slave.  This  is  the 
every  day  jurisdiction  of  that  forum.  The 
books  are  full  of  such  cases;  and  it  is 
much  the  most  favourable  course  for  the 
defendant,  as  it  ensures  to  him,  if  the  sale 
should  be  set  aside,  the  payment  of  the 
executions,  with  their  interest  and  costs, 
without  further  delay  or  litigation. 

Upon  the  merits,  the  first  question  seems 
to  be,  was  Harris  interested  in  the  execu- 
tion?   If  he  were,  there   need   no  authori- 


ties to  tell  us,  that  he  was  not  the  person 
to  levy  it;  to  sell  and  to  buy  under  it. 
Sheriffs  are  confidential  and  highly  re- 
sponsible officers  of  the  law.  They  are  the 
trustees  and  agents,  of  both  plaintiff  and 
defendant;  not  selected  by  them,  but  im- 
posed on  them  by  the  law ;  and  therefore, 
for  the  honor  of  the  law,  and  the  purity  of 
the  administration  of  justice,  it  is  vitally 
essential,  that  their  conduct  should  be 
watched  over  with  a  vigilant  and  jealoua 
eye.  This  is  the  more  necessary,  as  their 
office  clothes  them  with  great  power,  and 
is  constantly  assailing  them  with  strong 
temptations  to  abuse  and  pervert  that 
power  to  sinister  and  selfish  purposes.  To 
permit  them  to  wield  the  process  of  our 
Courts,  in  their  own  cases;  to  cut  and 

203  *carve  for  themselves ;  to  exact  such 
measure   of    justice,  as   self-interest 

might  dictate;  would  lead  to  oppression 
and  abuse;  would  tend  to  subvert  the 
foundation  of  private  rights,  and  cover 
with  deserved  shame  the  ministers  of  jus- 
tice. The  defendant  seems  to  have  felt 
somewhat  conscious  of  this;  for,  we  see 
that  the  first  execution,  (while  the  debt 
was  confessedly  his  own,)  was  levied  by  the 
High  Sheriff;  and  before  he  would  take 
the  second  into  his  own  hands,  he  directed 
the  clerk  to  endorse  it  for  the  benefit  of  hia 
father. 

Was  the  debt  really  and  bona  fide, 
transferred  to  his  father,  by  this  endorse- 
ment? I  confess,  I  rather  think  that  it  was 
not.  The  whole  case  shews,  that  the  exe- 
cution was  the  property  of  Harris,  up  to 
the  time  of  the  endorsement.  The  bill 
charges  this  act  to  have  been  a  mere  sham, 
to  enable  the  defendant  to  take  the  levying- 
and  sale  into  his  own  hands.  In  reply, 
the  defendant  says,  that  the  transfer  was- 
not  a  sham,  but  a  real  transaction ;  the 
purpose  of  which  was,  to  secure  to  his 
father  the  proceeds  of  the  execution,  to 
re-pay  money  which  his  father  had  ad- 
vanced, to  enable  him  to  farm  the 
Shrievalty. 

In  the  first  place,  this  seems  to  me  to  be 
one  of  those  substantive  and  affirmative 
allegation*,  which  a  defendant  ought  to 
prove  by  something  more  than  his  answer. 
If  he  was  the  owner  of  'he  execution,  it 
disqualified  him  to  act.  When  this  act  i» 
questioned,  can  he  support  it  by  the  mere 
endorsement,  and  his  own  evidence  that  it 
was  bona  fide?  We  see  no  vestiges  of  a 
contract  between  him  and  his  father, 
neither  prior  nor  subsequent  to  the  endorse- 
ment. We  see  no  evidence  that  his  father 
had  advanced  him  money  to  farm  the 
Shrievalty ;  and  I  think  it  was  his  place  to 
have  furnished  us  this  evidence.  He  de- 
clared to  Perrow,  on  the  day  of  sale,  that  the 
execution  under  which  he  was  about  to  sell, 
was  his  own ;  and  that  he  must  bring  it  to- 
a  close,  for  he  wanted  his  money.  He 
dealt  with  the  execution,  in  every  respect, 
as  owner,  rather  than  as  an  officer,  actings 
for    another.     When    be   bought  the 

204  negro,  *it    was  for   himself,  not    hi» 
father ;  and  yet  we  hear  of  no  settle- 
ment with  his  father  since.     There    is   no 
such  allegation  in  his  answer. 

But,  even  if  it  appeared  that  the  transfer 
was  a  real  one,  to  satisfy  a  debt  bona   fide 


92 


4  RAND. 


Carter,  &c.  v.  Harris. 


206-207 


due  to  his  father,  I  should,  as  at  present 
advised,  still  think  that  he  could  not  deal 
with  the  execution  as  Sheriff.  He  was 
still  too  much  interested  to  be  that  impar- 
tial and  unbiassed  agent,  whom  the  law 
interposes  for  the  protection  of  the  rights 
of  both  plaintiff  and  defendant.  He  was 
still  liable  to  his  assignee  for  the  debt,  un- 
less he  made  it  by  the  execution.  Nay,  I 
am  inclined  to  go  even  further;  and 
though  I  do  not  mean  positively  to  decide, 
I  am  free  to  state  it  -as  my  impression, 
that  a  Sheriff,  who  is  selling  property 
under  an  execution,  though  he  has  no  sort 
of  interest  in  the  debt,  cannot  legally  buy 
of  himself.  I  can  find  no  decision  of  this 
point  in  our  Reports;  but  all  the  analogies 
of  the  law  are  against  it.  It  is  well  settled 
as  a  general  principle,  that  trustees, 
agents,  auctioneers,  and  all  persons  acting 
in  a  confidential  character,  are  disqualified 
from  purchasing.  The  characters  of  buyer 
and  seller  are  incompatible,  and  cannot 
safely  be  exercised  by  the  same  person. 
EJmptor  emit  quam  minimo  potest ;  venditor 
vendit  quam  maximo  potest.  The  disqual- 
ification rests,  as  was  strongly  observed  in 
the  case  of  the  York  Buildings  Company  v. 
M'Kenzie,  8Bro.  Pari.  Cas.  63,  on  no  other 
than  that  principle  which  dictates  that  a 
person  cannot  be  both  judge  and  party. 
No  man  can  serve  two  masters.  He  that 
it  interested  with  the  interests  of  others, 
cannot  be  allowed  to  make  the  business 
an  object  of  interest  to  himself;  for,  the 
frailty  of  our  nature  is  such,  that  the 
power  will  too  readily  beget  the  inclination 
to  serve  our  own  interests  at  the  expense  of 
those  who  have  trusted  us.  Lord  Eldon 
says,  in  ex  parte  James,  8  Ves.  337:  ''The 
doctrine  as  to  purcha<«ers  by  trustees,  as- 
sifs^nees,  and  persons  having  a  contidential 
character,  stands  much  more  upon  general 
pricciples  than  upon  the  circumstances  of 
any  individual  case.  It  rests  upon 
205  *this;  that  the  purchase  is  not  per- 
mitted, in  any  case,  however  honest 
the  circumstances;  the  general  interests  of 
justice  requiring  it  to  be  destroyed  in 
every  instance,  as  no  Court  is  equal  to  the 
examination  and  ascertainment  of  the  truth 
in  much  the  greater  number  of  cases.*' 
To  my  mind,  these  principles  seem  to  apply 
with  great  strength  to  the  case  of  Sheriffs. 
They  are  appointed  by^he  law,  for  the  im- 
portant purpose  of  carrying  the  judgments 
of  Courts  into  fair  and  impartial  execution. 
Clothed  with  the  power  of  the  Common- 
wealth, they  levy  their  execution  on  what 
property  they  please.  They  ^n  the  time 
and  place  of  sale.  They  cry  the  property. 
There  are  a  thousand  ways  in  which  they 
may  discourage  bidders,  without  commit- 
ting themselves.  They  can  say  to  those 
^who  wish  to  buy,  ''nothing  but-  the  money 
will  do."  They  may  even  demand  specie; 
while,  if  they  bid  themselves,  there  is  no 
need  of  having  a  cent  of  cash.  They  can 
t>id  out  the  property  to  themselves,  return 
the  execution  satisfied,  and  leave  the  plain- 
tiff to  get  his  money  by  legal  measures. 
These  are  my  impressions  on  this  impor- 
tant and  interesting  point. 

But,  there  are  other  objections  to  this 
sale.  It  is  laid  down  in  many  cases,  that 
if   the    plaintiff     in    an    execution     raise 


doubts  or  make  impressions,  unfavorable 
to  a  fair  sale,  and  then  avail  himself  of 
these  impressions,  to  buy  in  the  property 
at  an  under  rate,  the  sale  will  be  set  aside. 
In  this  case,  it  appears  that  there  was  a 
general  impression  among  those  present, 
that  the  Sheriff  was  to  buy  in  the  negro, 
and  Dickie  was  to  redeem.  Garland  says, 
there  were  but  three  or  four  persons  at  the 
sale.  Montgomery  says,  he  thinks  there 
were  four  besides  himself ;  others  say,  there 
were  several,  speaking  in  geneial  terms. 
Now  Perrow  says,  Harris  told  him  there  was 
such  an  understanding.  Garland  says, 
that  while  at  the  place  of  sale,  Montgomery 
told  him,  that  he  had  no  doubt  there  was 
an  understanding  between  the  parties;  and 
Clarkson  says,  that  he  had  heard,  (though 
he    does    not    exactly      know     from 

206  what   quarter,)     *that   such    an    ar- 
rangement    had    been    made.     This 

evidence  shews,  that  whatever  was  the 
foundation,  such  an  impression  was  gen- 
eral among  those  present;  and  so  far  as 
Perrow's  evidence  will  weigh,  that  impres- 
sion came  probably  from  Harris;  for,  he 
says  that  Harris  told  him  so.  This, 
though  of  itself,  it  might  not  form  a  de- 
cisive objection  to  the  sale,  certainly  adds 
to  the  others. 

But  there  is  yet  another  objection.  No 
person,  I  presume,  would  contend,  that  if 
the  Sheriff  were  the  oqly  person  at  the 
sale,  or  the  sole  bidder,  he  might  make  a 
single  bid,  knock  out  the  property,  and 
support  this  as  a  valid  sale.  Such  a  prop- 
osition would  contradict  the  whole  tenor  of 
the  law,  which  has  provided  so  anxiously 
for  the  publicity  of  the  sale ;  would  arm  the 
Sheriff  with  a  power  truly  tremendous; 
would  subject  the  whole  personal  property 
of  every  debtor  in  the  Commonwealth,  to 
his  grasp;  and  is,  indeed,  a  position  too 
monstrous  to  be  debated.  How  was  the 
fact  in  this  sale?  The  Sheriff  and  Perrow 
were  the  only  bidders.  Perrow  did  not  bid, 
till  called  on  by  the  Sheriff;  and  then 
merely  (as  he  says  in  his  deposition,)  to 
make  a  sale,  without  the  intention  or  the 
power  to  purchase;  and  this  known  to  the 
Sheriff.  Was  not  the  Sheriff,  then,  in 
truth,  the    only    bidder?    Unquestionably. 

I  am,  therefore,  clearly  of  opinion,  that 
the  decree  should  be  reversed ;  the  sale  set 
aside ;  the  cause  sent  back  for  an  account, 
in  which  the  Sheriff  should  be  charged 
with  the  hires  of  the  slave,  and  credited 
by  the  amount  of  the  executions,  interest, 
and  costs  at  law ;  that  the  trustees  be  de- 
creed to  pay  the  balance,  if  any,  appearing 
due,  in  a  given  time,  such  as  the  Chan- 
cellor may  direct;  and  if  so  paid,  that  the 
assignee  be  decreed  to  deliver  the  slave  and 
her  increase,  if  any,  to  the  appellants;  and 
in  default  of  such  payment,  that  there  be 
a  re-sale  of  the  slave.  And  if  it  should 
appear  from  such  account,  that  a  balance 
of  hire  of  the  said  slave  is  due  from  the 
Sheriff,  the  same,  as  well  as  the  said  slave 
and  her  increase,  shall  be  decreed  to  the 
appellants. 

207  *JUDGK  GREEN. 

Without  determining  or  giving  any 
opinion  upon  the  question,  whether  a 
Sheriff  can  purchase  property  sold  under 
execution  by  himself,  I  think  it  clear,  that 
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he  cannot  acquire  an  irredeemable  title  by 
such  a  purchase,  unless  it  appear  that  his 
conduct  has  been  perfectly  fair,  and  with 
a  view  to  procure  the  best  price.  In  this 
case  it  appears  that  a  pretty  general  im- 
pression prevailed  among  those  who  were 
present  at  the  sale,  (an  impression  which 
is  traced,  in  part  at  least,  to  the  Sheriff  as 
its  author,)  that  Dickie  was  to  be  per- 
mitted to  redeem  the  slave,  if  purchased 
by  the  Sheriff;  which  was  calculated  to 
damp  the  biddings,  and  to  sacrifice  the 
property.  Upon  this  ground,  I  concur  in 
the  decree  proposed. 

JUDGE  CABELL  concurred  in  the 
principles  contained  in  JUDGE  CARR'S 
opinion;  and  the  decree  was  reversed,  and 
one  entered  up,  in  pursuance  of  the  fore- 
going principles.* 
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May.  1826. 
Sheriff- Sale  of  Mortgeffed  Slsve-Rlghts  of  Pnrchas. 

er«,— If  a  Sheriff  sell  auder  executton  a  slave 
mortffaffed  by  a  deed  not  recorded,  and  void 
acainst  tbe  creditor,  and  be  sells  and  the  pur- 
chaser buys  the  property,  subject  to  the  claim 
asserted  in  the  deed:  the  purchaser  takes  the 
slave  subject  to  the  payment  of  the  mortgasre 
debt.  But  if.  in  such  case,  the  Sheriff  sells  all  the 
title  that  he  has  a  right  to  sell  in  the  property, 
under  the  execution,  whether  the  deed  be  valid 
or  void,  the  absolute  title  passes  to  the  purchaser 
discharged  of  any  claim  on  the  part  of  the  mort- 
gagee. 

Unrecorded  Deed— Effect  of.t~An  unrecorded  deed 
is  void  as  to  creditors,  whether  they  have  notice 
or  not:  but  it  will  be  good  against  purchasers 
with  notice,  or  who  bave  not  purchased  for  val- 
uable consideration. 

Same— 5ftiBe— Purchaser  at  Sale  lo  Behalf  of  Creditor— 
A  purchaser  under  a  sale  in  behalf  of  a  creditor, 
holds  the  rights  and  occupies  the  place  of  the 
creditors;  and  therefor  he  will  not  be  affected 
by  notice  of  an  unrecorded  deed. 

Appeal  from  the  Superior  Court  of  Law 
for  the  county  of  Buckingham,  where 
Guerrant  brought  an  action  of  detinue  for 
a  female  slave,  against  Apderson.  Issue 
was  joined,  on  the  plea  of  non  detinet,  a 
verdict  was  rendered  for  the  defendant, 
and  judgment  given  accordingly. 

On  the  trial,  a  bill  of  exceptions  was 
Mled  by  the  plaintiff,  stating,  that  the 
plaintiff,  to  support  his  action,  introduced 
an  execution  against  Catlett  and  others, 
which  was  levied  on  a  female  slave  of 
Catlett*s,  sold  under  the  said  execution, 
and  purchased  by  Guerrant,  the  plaintiff; 
in  which  sale,  Catlett's title  only  was  sold: 
that  at  the  time  of  the  sale,  the  defendant 
made  known  his  title  to  the  said  slave, 
which  was  derived  from  a  deed  of  mort- 
gage, conveying  the  slave  in  question, 
dated  the  6th  day  of  August,  1820,-  and 
said,  that  he  was  ready  to  relinquish  his 
title  to  the  slave,  if  the  money  was  paid  to 
him ;  to  secure  which  the  deed  was  made, 
and  not  otherwise;  but  the  plaintiff  re- 
fused to  pay  it :  that  it  appeared  that  the 
plaintiff  knew  of  the  deed  before    the    sale 


♦Absent  the  PasaiDKNT.  and  Judge  Co  alter. 

tUnrecorded  Deed— Effect.— To  the  effect  that  an 
unrecorded  deed  is  void  as  to  creditors  whether 
they  have  notice  or  not  but  good  against  purchas- 
ers without  notice  or  who  have  not  been  purchasers 
for  valuable  consideration,  the  principal  case  is 
cited  in  Roanes  v.  Archer.  4  Leigh  563:  Smith  v. 
Smith,  19  Gratt.  548:  Heermans  v.  Montague.  2  Va. 
Dec  19;  Delaplainv.  Wilkinson.  17  W.  Va.  275:  State 
V.  Johnson.  28  W.  Va.  70:  Abney  v.  Ohio  Lumber, 
etc.  Co.,  46  W.  Va.452,  82  S.  E.  Rep.  269. 


under  the  execution :  that  the  Sheriff  ad* 
mitted  that  he  had  seen  the  deed,  before 
the  day  of  sale ;  and  he  swore  that  he  sold 
such  right  as  Catlett  had  in  the  slave, 
subject  to  the  deed,  if  it  was,  in  law,  lia- 
ble and  subject  to  it ;  and  not  subject  to  it, 
if  the  deed  was  not,  in  law,  sufficient  to 
subject    it;  and   that    the   deed    was 

209  produced  and  ^exhibited  publicly    on 
the  day  of  sale  by  the  defendant,  who 

forbade  the  sale,  and  claimed  the  slaver 
that  at  the  sale,  the  Sheriff  held  the  deed 
in  his  hand,  read  it  aloud,  and  proclaimed 
that  he  was  selling  subject  to  the  defend- 
ant's claim  under  the  deed.  The  plaintiff 
moved  the  Court  to  instruct  the  jury,  that 
if,  from  the  evidence  in  the  cause,  thev 
did  believe  that  the  Sheriff  did  sell  the 
slave  for  such  right  as  he  might  sell  under 
the  execution,  and  independent  of  the  deed, 
the  title  of  the  plaintiff  under  the  sale  was- 
independent  of  the  deed,  and  that  they 
were  not  to  regard  the  deed  as  evidence  in 
the  cause,  because  the  same  had  not  been 
recorded,  or  delivered  to  be  recorded.  The 
Court  overruled  the  motion,  and  permitted 
the  deed  to  go  as  evidence  to  the  jury,  and 
instructed  them,  that  if  they  believed  from 
the  evidence,  that  the  Sheriff  sold  and  th& 
plaintiff  purchased  the  slave  in  question, 
subject  to  the  defendant's  claim  asserted 
by  the  deed,  the  plaintiff  is  not  entitled  to 
recover  the  slave  from  the  defendant,  with- 
out first  satisfying  the  claim,  according  ta 
the  terms  of  the  deed ;  and  if  they  believe, 
from  the  evidence,  that  the  Sheriff  sold, 
independent  of,  and  without  any  reference 
to,  the  deed;  yet,  if  they  believed,  from 
the  evidence,  that  the  Sheriff  and  plaintiff' 
both  had  notice  of  the  deed,  at  and  before 
the  day  of  sale,  the  plainti&*s  title  under 
the  sale  would  be  affected  by  it,  and  the 
deed  evidence  for  the  defendant,  although 
not  recorded,  if  otherwise  satisfactorily 
proved  to  the  jury,  and  that  all  the  trans- 
actions were  within  eight  months  after  the 
date  of  the  deed;  to  which  opinion,  the 
plaintiff 'excepted,  and  appealed. 

The  case  was   submitted,  without   argu- 
ment. 

May  17.     The  PRESIDENT  delivered  the 
opinion  of  the  Court. 

The  questions  which  belong  to  this  case, 

turn  on  the  two  instructions   of  the    Judge 

to  the  jury,  which  are  set  out  in  the  bill  of 

exceptions.     The    suit   i.s     in    behalf 

210  of  the  purchaser  *of  the  slave  Tn  ques- 
tion, at  a  public  sale,  under  an  exe- 
cution levied  in  the  property,  and  proceeded 
in  according  to  law,  against  the  appellee, 
who  claims  the  property  under  an  unre- 
corded mortgage,  executed  by  the  defend- 
ant in  the  execution. 

The  counsel  for  the  plaintiff  moved  tbe 
Court,  upon  the  evidence  exhibited  to  the 
jury,  to  instruct  the  jury,  that  if  from 
the  evidence,  they  believed  that  the  Sheriff^ 
did  sell  the  slave,  for  such  right  as  he 
might  sell  under  the  execution,  and  inde- 
pendently of  the  deed,  that  the  title  of  the 
plaintiff,  under  the  sale,  was  independent 
of  the  deed ;  and  that  they  were  not  to  re- 
gard the  deed  as  evidence  in  this  cause, 
because  the  deed  was  not  recorded,  or  de- 
livered to  be  recorded.  This  motion  was 
over-ruled;  and  the   Judge    instructed    the 
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jurj,  that  if  thej  believed  from  the  evi- 
dence in  the  cause,  that  the  Sheriff  sold, 
and  the  plaintiff  purchased  the  negro  in 
question,  subject  to  the  defendant's  claim, 
asserted  bv  the  deed,  he,  the  plaintiff,  is 
not  entitled  to  recover  the  slave  from  the 
defendant,  without  first  satisfying  the 
claim,  according  to  the  terms  of  the  deed. 
To  this  instruction,  there  seems  to  be  no 
valid  objection.  If  the  plaintiff  purchased 
only  the  title  of  the  mortgagor,  the  posses- 
sion of  the  mortgagee  could  not  be  di- 
vested, until  bis  claim  under  the  deed  was 
satisfied. 

The  second  instruction  under  which  the 
merits  of  the  case  turn,  was  in  the  follow- 
ing^ words;  that  ^^if  the  jury  believed  from 
the  evidence,  that  the  Sheriff  sold  inde- 
pendent of,  and  without  reference  to  the 
deed,  yet  if  they  also  believe  from  the  evi- 
dence, that  the  Sheriff  and  plaintiff  both 
had  notice  of  the  deed,  at  and  before  the 
day  of  sale,  the  plaintiff's  title  under  the 
sale,  would  be  affected ;  and  the  deed  evi- 
dence for  the  defendant,  though  not  re- 
corded or  delivered  to  the  clerk  to  be 
recorded,  if  otherwise  satisfactorily  proved 
to  the  jury;  and  that  all  the  transactions 
were  within  eight  months  after  the  date  of 
the  deed."  The  error  in  this  instruction, 
consists  either  in  not  distinguishing  be- 
tween a  purchaser  of  the  rights  of  a 
211  creditor,  *from  a  purchaser  from  the 
debtor,  or  in  confounding  the  condi- 
tion of  a  creditor  with  that  of  a  purchaser, 
with  notice  of  a  prior  deed,  and  must  have 
grown  out  of  a  misapprehension  of  the 
Statute,  in  relation  to  the  subject.  By  the 
4th  section  of  the  Act,  to  reduce  into  one 
the  several  Acts  for  regulating  convey- 
ances, and  concerning  wrongful  aliena- 
tions, it  is  declared,  that  all  deeds  of  trust 
and  mortgages  whatsoever,  which  shall 
hereafter  be  made  and  executed,  shall  be 
void  as  to  creditors,  absolutely  and  with- 
out qualification ;  and  as  to  subsequent 
purchasers,  with  the  qualification,  **for 
valuable  consideration,  and  without 
notice."  The  words,  **for  valuable  con- 
sideration," in  the  section,  certainly  have 
no  application  to  creditors,  there  being 
none  of  any  other  denomination ;  nor  have 
the  words,  **without  notice,"  which  make 
a  part  of  the  qualification  of  a  purchaser  to 
resist  the  unrecorded  deed,  any  relation  to 
a  creditor,  either  by  its  position  in  the 
sentence,  or  its  context.  The  sentence 
following  this  provision  in  the  4th  section, 
makes  this  more  plain,  if  it  were  nec- 
ess'ary.  Its  words  are,  **but  the  same,  as 
between  the  parties  and  their  heirs,  and  as 
to  all  subsequent  purchasers  with  notice 
thereof,  or  without  valuable  consideration, 
shall  nevertheless  be  valid  and  binding;" 
omitting  entirely,  the  word  "creditors," 
and  thereby  fully  explaining  the  meaning 
of  ♦he  provision  in  the  section  that  pre- 
cedes it.  The  2d  section  in  the  same  Act, 
might  be  resorted  to  for  the  same  purpose. 
In  that  section,  the  words,  '^for  valuable 
consideration,  and  without  notice,"  are 
only  applied  to  subsequent  purchasers;  and 
the  provision  as  to  creditors,  is  included  in 
a  substantive  sentence  coming  afterwards, 
to  which  those  words  can  have  no  applica- 
tion.    A  contrary  exposition,  would    oe  in 
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conflict  with  both  the  language  and  inten- 
tion of  the  Legislature.  Before  the  words 
**for  valuable  consideration  without 
notice"  were  inserted  in  the  Act,  it  was 
the  settled  law  of  a  Court  of  Equity, 
though  the  unrecorded  deed  was  void  at 
law,  to  postpone  such  subsequent  purchaser, 

on  the  ground  that  he  was  guilty  of 
212      a    *fraud,    in    purchasing    what    he 

knew,  in  justice,  belonged  to  another. 
Since  the  insertion  of  those  words  in  the 
Statute,  that  rule  has  become  a  rule  of  l^w ; 
but  that  rule  was  never  extended  by  a  Court 
of  Equity  to  creditors,  nor  was  it  intended 
to  be  so  extended  by  the  Legislature;  be- 
cause, though  a  creditor  has  notice  of  an 
unrecorded  deed,  he  commits  no  fraud  by 
crediting  the  grantor  upon  his  general  re- 
sponsibility. If,  in  the  lawful  pursuit  of 
his  rights,  he  gets  a  lien  on  the  property 
by  the  delivery  of  an  execution  to  the 
proper  officer,  as  in  the  case  before  us,  or 
otherwise,  having  equal  equity  with  the 
party  claiming  under  the  deed,  he  falls 
within  the  settled  rule  of  equity;  that  be- 
tween parties  having  equal  equity,  he  who 
has  the  law  also,  shall  prevail.  That  the 
second  instruction  of  the  Judge  would 
violate  this  rule,  is  perfectly  clear;  for, 
though  the  appellee  was  a  purchaser  and 
not  a  creditor,  and  in  that  character,  in 
an  ordinary  case,  would  fall  within  the  pro- 
visions of  the  Act  in  regard  to  purchasers, 
yet  being  a  purchaser  under  a  sale  in  be- 
half of  a  creditor,  he  holds  his  rights  and 
occupies  his  place  in  this  controversy; 
otherwise,  the  rights  of  a  creditor  would  be 
of  no  avail. 

On  these  grounds,  the  judgment  is  to  be 
reversed,  and  the  verdict  set  aside,  and 
the  cause  ordered  for  further  proceedings, 
in  which  the  second  instruction  in  the  bill 
of  exceptions  is  not  to  be  given,  but  a  con- 
trary instruction,  in  the  event  that  a 
similar   motion   is   made    by  either  party. 
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May.  1820. 

WIIU— Construction— Intention  Governs. «— In  the  con- 
struction of  Wills,  tbe  first  object  is.  to  crather  the 
intention  of  the  testator  from  the  whole  will; 
and  this  intention  must  prevail,  unless  it  violate 
some  rule  of  law. 

3ome-3onie-C«se  «t  Bar.— Where  a  testator  leaves 
one  half  of  his  estate  to  his  wife  for  life,  and  the 
use  of  the  other  half  to  her  until  his  child  or 
children  come  of  agre  or  marry,  with  directions 
that  his  children  shall  be  supported  and  educated 
out  of  the  latter  half:  the  wife  had  no  interest 


*Wllls— Construction— Intention  Governs.- The  car- 
dinal rule  for  the  interpretation  of  wills  is.  to  col- 
lect the  intention  of  the  testator  from  the  whole 
will,  taken  together  as  a  consistent  whole  formed 
of  all  its  parts,  and.  if  such  intention  be  lawful,  full 
effect  must  be  sriven  to  it.  Intention  is  the  life  and 
soulof  a  will,  and  the  great  point  to  be  ascertained: 
when  it  is  clear,  and  violates  no  role  of  law.  it 
must  firovern  with  absolute  sway.  McCamant  v. 
Nuckolls.  85  Va.  837.  12  S.  E.  Rep.  160,  citing  principal 
case.  And  in  Graham  v.  Graham.  4  W.  Va.  322.  it  is 
said:  "In  the  construction  of  a  will  the  first  object 
is  to  ascertain  the  intention  of  the  testator,  for 
what  he  intended  Is  to  control,  it  is  In  fact  the  soul 
of  the  will:  but  it  Is  to  be  drawn  from  the  will,  the 
whole  will  taken  together,  and  not  from  an  Isolated 
clause.  Kennon  v.  McKoberts.  1  Wash.  9«:  Reno  v. 
Davis,  4  Hen.  &  M.  288;  Land  v.  Otley,  4.  J^and.  213." 
See  the  principal  case  also  cited  In  Wallace  v.  Dold, 
8  Leiffh  266. 

For  further  information  on  this  subject,  see 
monofirraphic  n/>/<' on  "Wills"  appended  to  Huffhes 
v.  Hughes,  2  Munf.  209. 
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nnder  this  will .  which,  upon  her  death  before  the 
chlldrea  attained  their  age  or  married,  was  trans- 
missible to  her  representative. 

This  was  an  appeal  from  the  Chancery 
Court  of  Williamsburg.  The  case  was 
this: 

Thomas  Calvert  died  in  the  year  1813. 
leaving  a  will  dated  in  1808,  at  which  time 
he  had  a  daughter  named  Polly,  and  the 
prospect  of  another  child.  At  the  time  of  his 
death,  both  children  were  under  age.  The 
child  afterwards  born,  in  1809,  was  called 
Thomas.  He  left  also  a  widow,  named 
Kezia.  This  controversy  grew  out  of  the 
construction  of  the  will. 

In  the  first  clause,  he  gives  to  his 
daughter  Polly,  **now  an  infant,  the  whole 
of  my  personal  and  real  estate,  be  it  more 
or  less;  provided  my  wife,  Kezia  Calvert, 
should  have  another  child  lawfully  begotten 
by  me,  I  in  that  case  give  the  whole  of  my 
property,  to  be  equally  divided  between 
them  both,  and  in  case  of  their  deaths  be- 
fore they  either  married  or  become  of  age 
lawfully,  I  wish  all  may  estate  to  go  to  the 
children  of  my  sister  Polly  Jones,  wife  of 
Col.  Briton  Jones,  of  Southampton  county. 
Further,  I  desire  it  to  be  in  the  power  of  my 
wife  Kezia,  to  have  the  full  use  of  all  my 
negroes,  lands  and  all  species  of  property, 
except  my  money,  until  my  children  or 
child  become  of  age,  or  be  lawfully  married ; 
then,  one  half  of  said  estate,  with  all  my 
money,  to  go  to  my  child  or  children ;  dur- 
ing my  wife  Kezia's  natural  life,  she  shall 
be  entitled  to  hold  the  half  allotted  for  her 
as  above,  and  at  her  death,  to  go  to  my 
children  and  their  heirs,  as  above 
214  mentioned.  *Item  :  I  desire  that  my 
child  or  children,  as  above,  shall  be 
supported,  educated  in  a  Christian-like 
manner,  out  of  the  money  arising  from 
the  estate  I  leave,  as  above,  and  monies 
due  me  from  different  persons  by  bond, 
note  or  otherwise;  and  all  money  I  may 
leave  in  the  bank,  to  be  put  out  at  lawful 
interest,  and  the  interest  only  to  go  into 
the  hands  of  my  wife  Kezia,  for  the  benefit 
of  education  of  my  child  or  children,  and 
to  be  used  for  their  benefit  only.  Item :  I 
further  say,  in  case  of  loss  of  my  slaves, 
or  misfortune  attending  my  estate,  if  there 
should  be  not  a  sufiBciency  to  support  my 
children,  and  also  to  educate  them,  I  de- 
sire, after  the  children  or  child  is  of  the 
age  of  nine  years,  then  to  take  a  sufificiency 
of  the  money,  which  will  be  on  interest, 
to  defray  their  necessary  wants.  Item:  It 
la  my  desire,  that  in  case  it  should  take  the 
whole  of  ray  money  allotted  for  them,  my 
child  or  children,  as  above  on  interest,  for 
their  education,  it  must  be  disposed  of. 
Further  say,  nothing  is  to  be  charged  to 
my  child  or  children  by  my  wife  Kezia  for 
board  or  clothes,  and  in  short,  no  charge 
that  might  affect  their  estate,  as  I  have 
provided  for  them  in  the  foregoing  of  this 
instrument,  as  well  as  for  my  wife  Kezia," 
&c.  **1  wish  there  to  be  no  sale  of  my 
estate,  but  that  all  my  just  debts  to  be  paid 
out  of  the  money  I  leave  behind.  Further, 
wish  my  wife  to  live  on  this  plantation  of 
her  own,  and  endeavour  to  make  a  living 
in  a  plain  and  frugal  manner  for  her  own 
benefit.'* 

Kezia,  the  widow,   administered    on    the 


estate,  and  in  1814  married  Otley.  She 
died  in  1815,  and  Otley  administered  on  her 
estate.  The  estate  of  Thomas  Calvert  de- 
ceased, was  committed,  by  the  County 
Court  of  Princess  Anne,  to  Peter  I^and, 
Sheriff  of  that  county,  who  took  possession 
of  all  the  said  Calvert's  personal  estate, 
and  received  the  rents  of  the  real  estate. 
The  bill  was  filed  by  Otley  against  Land 
and  Thomas  Calvert,  by  his  guardian, 
claiming  the  rents,  hires  and  prohts  re- 
ceived by  the  said  Land,  on  account  of  the 
estate  of  Thomas  Calvert,    deceased, 

215  until  the  determination  of  the  •estate 
of  the  said  Kezia,  which,  he  con- 
tended, did  not  happen  at  her  death,  but 
extended  to  the  time  when  the  children 
would  have  come  of  age,  if  they  had  both 
lived. 

Land  and  Thomas  Calvert,  b^r  his  guard- 
ian, answer,  that  the  estate  of  Kezia 
terminated  by  her  death ;  and  therefore, 
her  administrator  can  have  no  claim  for 
rents,  &c.  accruing  after  that  period. 

The  Chancellor  decreed,  that  the  estate 
of  Kezia  did  not  terminate  until  Thomas, 
the  surviving  child  of  Thomas  Calvert, 
should  become  of  legal  age,  or  marry ;  and 
that  therefore,  Otley,  as  administrator  of 
Kezia,  was  entitled  to  the  use  of  a  moiety 
of  the  said  estate,  until  the  period  above 
mentioned. 

Land  appealed  to  this  Court. 

The  cause  was  argued  by  Leigh  and 
Johnson,  for  the  appellant,  and  by  R.  Tay- 
lor, for  the  appellee,  with  great  ability  and 
research ;  but  the  question  is  so  fully  dis- 
cussed by  the  Court,  that  a  report  of  the 
arguments  at  the  bar  is  unnecessary. 

May  22.     JUDGE  CARR. 

This  case  turns  wholly  on  the  construc- 
tion of  Calvert's  will.  The  will  was  made 
in  1R08,  when  he  had  a  daughter  about  15 
months  old,  and  the  prospect  of  another 
child.  That  child,  a  son,  was  born  in  1809. 
The  testator  died  in  1812;  his  daughter  in 
1813  or  1814;  his  wife  administered  on  hia 
estate;  intermarried  with  the  appellee 
Otley,  and  in  1815,  died.  Administration 
de  bonis  non  was  committed  to  the  appel- 
lant, as  sheriff.  Otley  delivered  up  to  him 
all  the  estate;  and  afterwards  filed  this 
bill  against  him  and  the  infant  son  of  Cal- 
vert, claiming,  that  by  the  will,  his  wife 
had  the  use  of  all  the  property,  both  real 
and  personal,  till  the  arrival  of  the  son  at 
the  age  of  21 ;  and  that  he,  as  her  admin- 
istrator, has  the  same  right.  The  Chan- 
cellor has  decided  that  such  was  the  true 
construction  of  the  will;  and  Land  has 
appealed. 

216  *In    the   construction    of  wills,  the 
first  enquiry  is  into  the    meaning   of 

the  testator.  This  is  the  animating  spirit, 
the  essence,  the  soul,  of  the  will.  The 
words  are  the  clothing,  the  mere  vehicle 
used,  to  convey  his  ideas.  When  we  once 
ascertain  the  intention  of  the  testator,  that 
is  the  governing  principle,  and  must  pre- 
vail, unless  it  violate  some  rule  of  law.  It 
would  be  a  waste  of  time  to  quote  cases  to 
prove  this.  There  is  nothing  technical 
about  a  will ;  no  set  form  of  words  nec- 
essary. They  are  very  often  written  (like 
the  present)  by  persons  who,  wholly  igno- 
rant of  forms,  use    their   own  homely    and 
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«wkward  style  to  express  their  ideas;  and 
If  the  language,  however  uncouth,  be  in- 
telligible, and  the  meaning,  when  gathered, 
be  lawful,  it  must  be  carried  into  effect. 
In  the  case  before  us,  the  testator  had 
real  estate,  slaves,  tnonej,  &c.  and  his 
wife,  it  seems,  had  a  plantation  of  her 
own.  The  first  clause  in  the  will  gives  all 
his  estate,  real  and  personal,  to  his 
daughter  Polly;  and  if  his  wife  should 
have  another  child  by  him,  the  whole  prop- 
-erty  to  be  divided  between  them ;  ani  if 
they  die  before  they'come  of  age  or  marry, 
all  the  estate  to  go  to  the  children  of  his 
aister  Polly  Jones.  Having  thus  given  to 
the  primary  objects  of  his  bounty,  the 
fee  simple  of  his  whole  estate,  he  pro- 
ceeds to  carve  out  of  it  lesser  and  temporary 
interests.  To  his  wife,  he  gives  the  power 
to  have  the  full  use  of  all  his  negroes, 
lands,  and  all  species  of  property,  except  his 
money,  till  his  children  or  child  come  of 
age  or  marry;  then,  one  half  of  his  said 
estate,  with  all  his  money,  to  go  to  his 
child  or  children;  and  his  wife,  during  her 
life,  to  hold  the  other  half  allotted  to  her 
as  above,  and  at  her  death,  that  to  go  to 
the  children.  The  rest  of  his  will  is  al- 
most entirely  taken  up,  in  assigning  funds, 
and  giving  other  directions  for  the  support 
and  education  of  his  children  ;  about  which 
he  discovers  great  solicitude.  They  are  to 
be  supported  and  educated,  1st,  out  of  the 
estate,  of  which  his  wife  has  the  use ; 
2d,  out  of    the  monies  due  to  him;  3d,    his 

money  in  Bank  is  to  be  put  out  to 
217      interest,  and  the  interest  *to  go  into 

his  wife's  hands,  and  to  be  applied 
solely  to  the  benefit  and  education  of  his 
child  or  children ;  4th,  if  from  loss  of 
slaves,  or  other  misfortune  to  his  estate. 
It  should  not  be  found  sufficient  to  support 
and  educate  his  child  or  children,  then, 
when  they  reach  nine  years  of  age,  so 
much  is  to  be  taken  from  the  money  at 
interest,  as  will  be  sufficient  to  supply 
their  wants,  and  the  whole,  if  found  nec- 
essary. 5th.  His  wife  is  to  make  no  charge 
against  his  children,  for  board  or  clothing, 
or  any  other  charge,  which  will  iffect  their 
estates. 

The  question  for  consideration  is,  what 
Interest  did  the  testator  mean  to  give  his 
wife  Kezia,  in  the  use  of  his  estate,  real 
and  personal.  Did  he  mean  to  give  her  a 
iized  and  certain  interest,  a  term  for  years, 
which  would  expire  when  the  youngest  of 
his  children  should,  if  living,  reach 
twenty-one?  Or,  was  this  use  a  mere  per- 
sonal trust  and  confidence,  given  to  her 
for  a  special  purpose,  and  ceasing,  of 
course,  with  the  person?  My  idea  of  the 
will  is  this.  The  testator  was  chiefly 
solicitous  about  his  children,  one,  a  girl 
of  very  tender  years,  the  other,  unborn. 
He  considered  that  the  half  of  his  estate, 
real  and  personal,  was  a  sufficient  pro- 
vision for  his  wife,  in  addition  to  the 
plantation  which  she  possessed,  in  her  own 
right.  The  other  half  he  wished  applied 
to  the  support  and  education  of  his  chil- 
dren, during  infancy,  and  to  go  into  their 
possession,  at  their  marriage,  or  attain- 
ment of  age.  To  the  care  of  their  mother, 
be  must  confide  them  while  infants.  No 
other  could  supply  her  place  to  them,  or  be 


so  safely  trusted  with  their  care.  As  she 
must  have  the  care  and  the  expense  of  rear- 
ing, sustaining,  clothing  and  educating 
them,  he  gives  to  her  the  use,  during  their 
nun-age,  of  the  whole  of  his  estate,  and 
also  the  interest  of  his  money,  and  assigns 
this  as  the  fund  in  her  hands,  for  their 
education  and  support;  but,  so  soon  as 
they  married  or  came  of  age,  and  this  care 
and  expense  would  cease,  the  use  of  one 
half  of  the  estate,  and  the  interest  of  the 
money,  were  to  cease  also ;  and  she  was  to 
retain  the  other  halt  for  life. 

218  *It  is  insisted   by    the   counsel    for 
the  appellee,  that    there    is    a    clear, 

distinct,  express  gift  of  the  use  of  the 
whole  estate  to  the  wife,  till  such  period 
as  would  bring  the  children  to  21 ;  and  that 
this  vested  interest  could  not  be  afifected  by 
the  death  of  the  wife  before  that  time,  but 
that  her  interest  would  survive  to  her 
representative.  But,  it  must  be  recol- 
lected, that  the  polar  star  is  the  intention ; 
and  that  to  come  at  this,  you  must  take 
the  whole  will,  not  a  single  sentence;  and 
you  are  also  to  look  at  the  relative  situa- 
tion of  the  testator.  As  to  intention, 
when  he  was  providing  so  anxiously  for 
the  support  and  education  of  those  chil- 
dren, assigning  first  one  fund,  then 
another,  to  that  purpose;  injoiningit  upon 
his  wife  to  make  no  charge  against  them, 
for  board,  clothes,  or  any  thing  else;  can 
we  possibly  suppose,  that  he  meant,  in  the 
event  of  her  death,  to  abandon  them  to 
chance  and  dependence;  that  this  fund, 
which  he  was  so  carefully  husbanding  for 
their  support,  should,  by  the  same  blow 
which  deprive  them  of  a  mother,  be  trans- 
ferred to  her  representative,  and  they  cast 
upon  the  bounty,  and  committed  to  the 
care  of  an  unknown  guardian,  an  alien  to 
their  blood,  with  no  tie  to  bind  him  to 
their  protection,  and  interests  in  direct 
hostility  with  theirs?  That,  during  a  long 
minority  of  18  or  19  years,  the  whole  profits 
of  his  estate  should  be  enjoyed  by  stran- 
gers, and  his  children  dependent  on  them 
ifor  the  pittance  which  they  might,  to  quiet 
their  consciences,  bestow  on  their  main- 
tenance and  education?  It  is  impossible 
that  such  a  construction  can,  for  a  moment, 
be  considered  as  called  for  by  the  intention 
of  the  testator,  or  as  otherwise  than  in 
direct  conflict  with  his  intention.  No  man 
(it  seems  to  me)  can  look  upon  this  will, 
without  seeing  at  a  glance,  that  the 
testator  did  not  intend  to  extend  the  pro-' 
vision  for  his  wife,  a  moment  beyond  her 
life;  had  no  idea  of  vesting  in  her  such 
an  interest  in  any  part  (much  less,  the 
whole)  of  his  estate,  as,  at  her  death,  would 
survive  to  her  representative.  That  por- 
tion, in  which  he  evidently  meant  to  give 
her  the  interest  which  should  endure 
longest,    is    the    half    which    she  is 

219  *to  retain,  when  his  children  come 
of  age,  or  marry;  and  this  is  ex- 
pressly limited  to  her  life.  How  then  can 
we  say,  that  this  half,  so  expressly  limited, 
shall  go,  on  her  death,  to  her  representa- 
tive, together  with  the  other  half,  as 
clearly  intended,  under  no  possible  circum- 
stances, to  exceed  her  life,  and  very  prob- 
ably to  end  much  sooner.  It  was  attempted 
to    answer    this,     by      stating      an    equal 
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dilemma  on  the  other  side;  that  it  is  clear 
that  the  testator  did  not  intend  his  chil- 
dren to  have  more  than  a  maintenance  till 
they  attained  their  age,  or  married ;  and 
yet,  if  you  do  not  sufifer  the  property  to  go 
to  the  second  husband,  the  surviving  child 
must  take  it  before  either  event.  But,  I 
deny  this  position.  In  the  very  first  clause 
of  his  will,  he  gives  his  whole  estate  to 
his  children.  If  I  have  shewn  that  he  did 
not  intend  to  vest  in  his  wife,  any  interest 
which,  would  survive  her,  there  can  be  no 
question,  that  on  her  death,  this  clause 
would  dispose  of  what  she  had ;  for,  her 
interest  was  carved  out  of  it,  and  only  sus- 
pended its  full  operation,  while  that  in- 
terest continued. 

It  was  also  contended,  that  the  clause, 
giving  his  wife  the  half  of  his  estate  for 
life,  contemplated  a  state  of  things  which 
never  happened,  and  therefore  can  have  no 
influence  on  the  construction  of  the  will, 
but  must  be  thrown  out  entirely.  This 
would  violate  two  settled  rules.  1.  That 
the  construction  now  must  be  the  same  as 
at  the  moment  of  the  testator's  death,  un- 
influenced by  subsequent  events.  2.  That 
in  the  construction  of  wills,  you  must  take 
the  whole  together. 

It  was  contended  also,  that  there  was  no 
personal  trust  here,  but  a  charge  merely,  for 
support  and  education  of  children,  upon  the 
fund  in  the  wife's  hands,  which  would  fol- 
low it  into  the  hands  of  her  representa 
and  could  be  discharged  by  him.  That  the 
testator  intended  to  confide  to  his  wife  the 
bringing  up  of  his  children,  is  most  evi- 
dent. His  very  silence,  if  he  had  said  not 
a  word  on  the  subject,  would  have  been  de- 
cisive of  that;  for,  where  the  guardian- 
ship is  not  Riven  by  the  father  to 
220  another,  the  conclusion  *is  inevitable 
that  he  intends  the  wife  to  discharge 
that  office;  a  conclusion,  strengthened  by 
the  actual  situation  of  things  in  the  case 
before  us.  The  child  then  born  was  a'  girl 
IS  months  old;  the  other  unborn.  With 
whom  could  these  helpless  beings  be 
trusted,  but  the  mother?  But,  the  conclu- 
sion is  not  left  to  be  drawn  from  the  silence 
of  the  testator.  Almost  every  clause  in 
the  will  is  predicated  on  the  idea  (which 
he  seems  to  consider  of  course)  that  his 
wife  was  to  have  the  bringing  up  of  the 
children.  Thus,  although  it  is  clear,  that 
he  thought  the  use  of  half  his  estate,  a 
provision  sufficient  for  his  wife,  he  gives 
.  her  the  whole  till  they  come  of  age,  or 
marry,  and  charges  it  in  her  hands,  with 
their  maintenance  and  education.  So,  of 
the  interest  of  his  money.  He  dedicates 
this  exclusively  to'  the  education  of  his 
children,  and  directs  that  it  shall  be  paid 
into  his  wife's  hands  for  that  purpose.  So 
again,  he  directs  that  his  wife  should 
make  no  charge  against  his  children,  for 
board  or  clothing,  or  any  other  charge, 
which  would  atfect  their  estate.  Why  for- 
bid her  to  do  this,  if  she  was  not  to  have 
charge  of  them?  It  being  most  clear,  that 
the  testator  intended  that  his  wifa  should 
bring  up  the  children,  it  seems  to  follow, 
from  the  very  nature  of  the  thing,  that 
it  was  a  case  of  personal  trust  and  con- 
fidence; and  to  those  who  know  the  im- 
portant    influence,      which    training    and 


education  exercise  over  the  fut  i 
conduct  of  individuals,  there  can  be  few 
trusts  which  would  be  considered  more 
highly  important,  responsible  and  delicate; 
few  more  incapable  in  their  nature,  of 
being  assigned  or  transferred.  This,  then, 
being  a  personal  trust  of  such  a  nature, 
and  the  interest,  (beyond  the  half  which 
she  had  for  life)  being  coupled  with  this 
trust,  and  given  as  the  means  of  executing 
it,  it  must  of  course  cease  with  the  trust, 
T^hich  her  death  extinguished.  I  think  I 
may  truly  say  of  this.case,  as  Lord  Mans- 
field did  of  Haywood  v.  Whitley,  1  Burr. 
228,  '*'tis  so  plain,  upon  the  true  intent 
and  meaning  of  this  will,  that  it  is  a  shame 
to  cite  cases  upon  it."  Yet  as  very  many 
were    cited,     and    most     elaborately 

221  ^commented  on  at  the  bar,  I  will  take 
notice  of  one  or  two. 

But,  I  must  first  remark,  that  this  case 
does  not  present  at  all,  the  question,  on 
which  so  many  of  these  cited,  turned : 
whether  the  estate  given  to  the  children 
was  a  vested  interest,  or  contingent,  and 
dependent  on  their  marriage,  or  arrival  at 
age.  The  first  clause  settles  that  point. 
It  gives  absolutely  and  immediately,  the 
whole  estate  to  his  children ;  and  subse- 
quently, only  excepts  out  of  it,  the  use  of 
the  property,  upon  a  particular  trust, 
limited  both  as  to  time  and  object;  and  it 
is  a  rule  laid  down  by  the  Court,  in  the 
case  last  cited,  "that  wherever  the  whole 
property  is  devised,  with  a  particular  in- 
terest given  out  of  it,  it  operates  by  way  ' 
of  exception  out  of  the  absolute  property." 

There  were  two  cases  cited  from  2  and  3 
Leon.  Rep.  A.  devised  that  his  land  should 
descend  to  his  son;  but,  that  his  wife 
should  take  the  profits  until  his  full  aee, 
for  his  education  and  bringing  up.  The 
widow  died.  It  was  resolved,  that  the 
second  husband  should  not  have  the  profits. 
'^Nothing,"  (say  the  Court, )  **is  devised, 
but  a  confidence.  The  wife  is  a  guardian 
or  bailifT  to  the  infant.*'  These  cases  run 
on  all-fours  with  that  before  the  Court. 
It  would  be  a  ^aste  of  words,  to  point  out 
the    striking    resemblance  between    them. 

In  Everts  v.  Chittenden,  2  Day's  Rep. 
378,  Joel  Everts  made  his  will,  as  follows : 
"I  likewise  give  to  my  wife  the  use  and 
improvement  of  all  my  real  estate,  until  my 
son  Joel,  (then  five  years  old,)  arrives  at 
twenty-one  years  of  age,"  (then  she  to 
have  and  enjoy  the  use  and  improvement 
of  one-third  of  the  said  real  estate,  during 
her  natural  life,)  **she,  my  said  wife, 
bringing  up  my  said  son,  until  he  arrives 
at  twenty-one  years  of  age.  Item,  I  give 
to  my  son  J.  E.  the  whole  of  my  real  estate, 
to  be  and  remain  an  estate  to  him  for  ever, 
excepting  the  use  to  be  disposed  of,  as 
above  mentioned."  The  widow  entered 
upon  the  premises,  married  a  second  hus- 
band, and  died,  leaving  her  son  a 
minor.     The    infant    brought    eject- 

222  ment   *against    the    second    husband 
for  the  land;  and  the    question    was, 

whether  the  wife's  interest  ceased  with  her 
death,  or  continued  until  her  son  would,  (if 
he  lived,)  at*^ain  twenty-one  years.  A  case 
more  precisely  like  the  one  at  bar,  cannot 
be  imagined.  It  was  argued  with  great 
ability  by  counsel,    and   all    the   cases   in 
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the  books,  bearing  on  the  subject,  dis- 
cnssed.  The  opinion  of  the  Court,  too,  is 
given  with  excellent  sense,  and  sound  dis- 
crimination of  the  cases.  They  decide 
with  great  clearness,  that  the  fee  passed 
immediately  to  the  son,  subject  to  a  per- 
sonal confidence  or  trust  reposed  in  the 
mother,  which  ceased  at  her  death. 

There  are  several  other  cases  very  strong 
for  the  appellant,  such  as  Lomax  v. 
Holmeden,  3  P.  Wms.  175.  Mansfield  v. 
Dugard,  1  Bqn.  Cas.  Abr.  195.  Haywood 
V.  Whitley,  1  Burr.  228. 

The  cases  cited  on  the  other  side  do  not 
apply.  They  were  either  devises  of  prop- 
erty for  a  certain  period,  without  any  ex- 
pression implying  a  limitation  of  the 
period,  in  any  event;  or,  there  was  a  trust 
raised  by  the' devise,  for  payment  of  debts, 
or  the  performance  of  some  other  thing, 
which  required  that  the  trustee  should  hold 
till  the  term  expired.  In  other  words,  the 
decision  in  those  cases  was  founded  on 
the  settled  doctrine  of  giving  effect  to  the 
manifest  intention  of  the  testator.  To  fol- 
low those  cases  here,  would  be,  not  to  give 
effect  to,  but  to  defeat,  most  palpably,  the 
clear  intention  of  the  testator. 

I  am,  therefore,  of  opinion  that  the  wife's 
interest  ceased  with  her  life. 

JUDGE  GREEN. 

Thomas  Calvert  having  one  child,  Polly, 
born  September  15th,  1806,  made  his  will 
in  April,  1808.  He  had  afterwards  another 
child,  Thomas,  born  January  27th,  1809, 
and  died  in  1813,  leaving  his  widow,  Kezia, 
and  his  said  two  children  surviving 
him.  The  daughter,  Polly,  died 
223  *in  1814.  Kezia,  the  testator*s 
widow,  intermarried  with  J.  T. 
Otley,  the  appellee,  and  died  in  1815.  The 
principal  question  in  the  cause  is,  as  to 
the  extent  and  nature  of  the  interest,  given 
by  the  will  to  the  testator's  widow,  and 
whether  that  interest  terminated  by  her 
death,  or  by  the  death  of  one  of  the  chil- 
dren in  her  life-time. 

In  determining  the  question,  as  to  the 
extent  and  nature  of  the  interest  given  by 
the  will  to  the  widow,  the  intention  of  the 
testator  is  tne  sole  criterion ;  and  that  in- 
tention is  to  be  collected  from  the  whole 
will;  so  that  if  the  intention  of  the 
testator,  in  respect  to  the  interest  of  the 
wife,  plainly  expressed,  were  found  to  be 
inconsistent  with  the  intentions  of  the 
testator,  in  respect  to  the  children,  the  ex- 
press limitation  to  her  would  be  restrained 
by  construction,  for  the  purpose  of  giving 
effect  to  the  whole  will,  as  in  ex  parte 
Davis,  6  Ves.  147.  The  testator  gave  to  his 
wife  his  whole  estate,  during  the  minoritv 
of  the  son,  '*his  said  wife,  during  that 
period,  finding  him  with  suitable  education, 
maintenance  and  clothing;  and  if  his  said 
wife  should  die  before  his  said  son  attained 
the  said  age,  he  appointed  guardians  and 
trustees  for  him,  during  his  minority.'' 
In  this  case,  it  was  clear  that  the  testator 
contemplated  the  event  of  his  wife's  dying 
during  the  minority  of  his  son ;  and  in  that 
event,  appointed  guardians  and  trustees 
for  the  son.  This  shewed,  that  in  the  event 
of  his  wife's  death,  during  the  minority 
of  the  son,  the  estate  should  immediately 
devolve  upon  the  son>  to   be   managed    by 


the  appointed  guardians  and  trustees; 
otherwise,  there  would  be  nothing  for  them 
to  manage;  and  this  manifest  intent  in 
favor  of  the  son,  corrected  the  generality 
of  the  devise  to  the  wife.  So  the  estate 
given  to  the  wife  expressly,  would  be  en- 
larged bv  construction,  if  thai  were  nec- 
essary to  effectuate  the  intention  of  the 
testator,  in  respect  to  his  children  or  his 
creditors,  so  as  to  give  effect  to  the  whole 
will,  as  in  Borraston's  case,  3  Co.  19.  The 
devise  was  to  the  executors,  until  Hugh 
attained  his  age  of  21  years,  the  profits  to 
be  employed  towards  the  performance 

224  ""of  the  will.  Hugh  died  before  he 
attained  the  age  of  21,  and  the  ques- 
tion was,  whether  the  executors'  interest 
continued  until  he  would  have  attained  the 
age  of  21,  if  he  had  lived.  The  Court  held, 
that  the  interest  continued,  although  it 
was  admitted  by  the  whole  Court,  that  the 
legal  effect  of  a  grant  or  devise  to  one,  until 
another  attained  the  age  of  21  years,  wa  s, 
that  the  estate  expired  upon  the  death  of 
that  other,  before  he  attained  his  age  of 
21 ;  because  it  became  impossible,  by  his 
death,  that  lie  could  ever  attain  that  age, 
and  consequently,  that  if  the  estate  did  not 
cease  upon  the  death  of  that  other,  it  could 
never  cease;  and,  that  it  was  necessary,  in 
that  case,  to  enlarge  the  estate  of  the 
executors,  beyond  the  strict  legal  eflect  of 
the  devise  to  them,  taken  by  itself,  in 
order  to  effectuate  another  expressed  inten- 
tion of  the  testator,  to  provide  for  the  pay- 
ment of  his  debts,  &c.  and  this  term,  until 
the  time  when  Hugh  would  have  attained 
the  age  of  21,  would  not  have  ceased,  if 
the  debts  had  been  paid  before  it  expired 
by  its  limitation,  and  the  surplus  profits 
viould  have  belonged  to  the  executor,  who 
was  not  bound,  at  that  time,  to  make 
distribution.  Powell  on  Devises,  301,  and 
the  cases  there  cited.  The  reasons  of  the 
judgment  in  Borraston's  case  are  not  given 
at  large  in  the  report;  but  are  stated  in 
subsequent  cases,  affirming  the  principle 
of  that  case,  as  in  Lomax  v.  Holmeden,  3 
P.  Wms.  175. 

In  these  cases,  the  estate  or  interest,  ex- 
pressly given,  is  limited  or  enlarged  be- 
yond the  legal  effect  of  the  terms  in  which 
it  is  expressly  given,  for  the  purpose  of 
effectuating  some  other  intention  of  the 
testator,  plainly  expressed  or  necessarily 
inferred  from  his  will,  which  would  be 
frustrated,  if  the  express  terms  of  the  de- 
vise or  bequest  were  allowed  to  have  their 
strict  legal  effect.  Examples  of  this  rule 
may  be  found  in  the  multitude  of  familiar 
cases,  in  which  express  devises  for  life  or 
in  fee  simple,  have  been  enlarged  or 
limited  to  estates  in  fee  tail,  for  the  pur- 
pose of  effectuating  the  manifest  inten- 
tion of  the  testator,  as  to  the  issue  of  the 
first  taker.     But,  there  is  no  example 

225  of  the  *Courts  controlling,  by  con- 
struction, the  legal  effect  of  the  ex- 
press terms  of  a  devise  or  bequest,  unless 
some  intention  of  the  testator,  which  would 
be  frustrated  without  such  control,  appeared 
upon  the  face  of  the  will,  clearly  expressed 
or  necessarily  inferred  from  the  terras  of 
the  will  itself. 

What  was  the  nature  and    extent   of   the 
interest,  given  to  the  wife  of  the    testator. 
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by  hia  will?  After  devising  his  whole 
estate,  real  and  persoaal,  to  his  daughter 
P}lly,  and  any  other  child  he  should  have 
by  his  wife,  and  in  ca^e  of  their  deaths 
under  age  and  unmarried,  to  the  children 
of  his  sister  Jones,  the  testator  proceeds: 
**  Further  say,  I  desire  that  it  be  in  the 
p3wer  of  wife  Kezia,  to  have  the  full  use 
of  all  my  negroes,  lands,  and  all  species  of 
property,  except  my  money,  until  my  chil- 
dren or  child  come  of  age  or  be  lawfully 
married;  then,  one  half  of  said  estate,  with 
all  my  money,  to  go  to  my  child  or  chil- 
dren ;  during  my  wife  Kezia*s  natural  life, 
she  shall  be  entitled  to  hold  the  half 
allotted  for  her  as  above,  and  at  her  death, 
to  go  to  my  children  and  their  heirs,  as 
above.** 

There  can  be  no  serious  doubt,  that  this 
clause  of  the  will,  standing  alone,  gave  to 
the  wife  a  beneficial  and  personal  interest, 
either  legal  or  equitable,  to  the  profits  of 
the  whole  estate,  except  the  money,  until 
the  children  attained  their  age  or  married, 
with  remainder  for  her  life,  in  one  half  of 
what  had  been  given  to  her  until  that 
period.  I  incline  to  think  that  the  interest 
given  was  a  legal  interest.  **The  full  use 
of  property,**  is  an  expression  equivalent  to 
the  ** profits*'  of  the  property;  and  a  desire 
that  the  profits  of  a  lease  shall  be  put  out 
to  the  use  and  benefit  of  B.  is  a  devise  of 
the  lease  itself.  Blamford  v.  filamford,  3 
Bulstrode,  101.  This,  however,  is  a  ques- 
tion of  no  moment  in  this  case ;  for  whether 
the  interest  be  legal  or  equitable,  it  was 
transmissible  to  her  representatives,  unless 
it  terminated  in  her  life-time,  or  upon  her 
death. 

Some  stress  was  laid  in  the  argument  of 
the  cause,  upon  the  expression,  **I  desire 
it  to  be  in  the  power  of  my  wife 
226  *to  have  the  full  use  of  all,  &c.*'  as 
if  this  indicated  an  intention  to  give 
the  wife  only  a  personal  authority  or 
power,  to  be  exercised  by  herself  only  ^n 
person,  and  which  ceased  with  her  life. 
This,  I  think,  would  be  a  dangerous  refine- 
ment in  the  construction  of  wills.  The 
devise  of  the  profits  or  full  use  is,  in  sub- 
stance, a  devise  of  the  thing  itself;  and  as 
a  power  to  dispose,  or  give  at  pleasure,  is 
equivalent  to  an  absolute  property,  so  I 
should  think,  an  unlimited  power  to  have 
is  equivalent  to  an  absolute  right  of  prop- 
erty. 

It  was  also  argued  that  the  expression, 
'* (luring  my  wife*s  natural  life,  she  shall 
be  entitled  to  hold  the  half  allotted  for  her 
as  above,'*  meant  that  as  the  half  was 
allotted  to  her  for  life,  so  the  whole  allotted 
above  was  allotted  to  her  for  life.  Such  a 
construction  would  produce  singular  efifects. 
It  would  be  giving  her,  at  the  same 
time,  a  life  estate  in  half  and  the  whole; 
or  rather,  a  life  estate  in  the  whole  for  a 
limited  time,  and  a  half  afterwards.  The 
obvious  meaning  of  that  expression  is,  to 
designate  what  property  it  was,  to  a  moiety 
of  which  she  was  to  be  entitled,  after  the 
children  attained  their  age  or  married;  to 
wit :  half  of  what  was  allotted  to  her  above ; 
and  it  was  used  for  the  purpose  of  exclud- 
ing her  from  any  participation  in  the 
money.     ** Allotted  to  her  as   above,"  des- 


ignated the  thing,  of  which  she  was  to 
have  one  half,  and  not  the  estate  or 
interest,  of  which  she  was  to  have  half. 
Half  of  a  life  estate  would  be  quite  unin- 
telligible. 

It  is  also  urged,  that  the  intent  of  the 
testator  was,  that  if  his  wife  died  before 
his  children  attained  their  age,  or  married, 
her  interest  should  determine,  because  he 
has  given  her  an  estate  for  life,  in  half  of 
the  estate,  after  that  period ;  and  he  could 
not  have  intended  that  she  should  have  the 
whole  estate  longer  than  the  half.  An 
estate  for  years  in  all,  with  remainder  for 
life  in  half,  does  not  seem  to  me  to  imply 
any  such  inconsistency.  Before  the  estate 
for  life  in  the  half  could  take  effect  in  pos- 
session, the  first  estate  in  the  whdle  must 
have   expired     in    the     life-time   of 

227  'the  widow.  The  condition  that  she 
should  be  alive  at  that  time,  was  im- 
plied, just  as  if  the  first  estate  had  been 
given  to  another,  with  remainder  to  his  wife 
for  life.  The  intent  of  the  testator  to  give 
a  life  estate  in  half,  after  the  expiration  of 
a  specified  term,  does  not  at  all  conflict 
with  an  intent  to  give  her  the  whole  estate, 
for  that  term;  even  if  he  had  contemplated 
the  possibility  of  her  dying  within  the 
term,  as  well  as  of  her  living  beyond  it. 
But  it  is  perfectly  cleai,  that  the  testator, 
when  he  made  this  will,  neverfor  a  moment 
thought  of  the  event  of  his  wife's  dying 
before  his  children  attained  their  age  or 
married,  and  had  no  intention  to  provide 
for  that  event,  either  directly  or  indirectly. 
To  say,  therefore,  that  he  intended  to  give 
her  the  whole  for  a  given  time,  and  if  she 
survived  that  period,  one  half  for  her  life, 
is  not  to  say  that  he  intended  to  give  her 
the  whole  foi:  a  longer  time  than  he  in- 
tended to  give  the  half.  It  was  possible, 
that  her  title  to  the  half  might  never 
accrue;  but  if  it  ever  did,  then  that  in- 
terest must  have  lasted  longer  than  her 
interest  in  the  whole.  The  former  interest 
was  not  to  commence,  until  the  latter 
ceased  to  exist.  Upon  the  legal  effect  and 
apparent  intent  of  this  clause  taken  by 
itself,  I  think  it  clear  that  tne  wife  took  a 
personal  and  beneficial  interest  in  the 
property  devised  to  her,  to  endure  until  the 
children  came  of  age  or  married,  with  re- 
mainder in  one  half  of  that  property  for 
her  life;  an  interest  which  did  not  ter- 
minate by  her  death  before  her  children 
attained  their  age  or  married.  A  grant  to 
one  during  the  minority  of  another,  does 
not  determine  by  the  death  of  the  grantee* 
but  the  interest  is  transmissible  to  the 
representative  of  the  grantee.  Dedicot*s 
case,  3  Leon.  9. 

This  being  the  legal  effect,  and  expressed 
intention  of  the  testator,  in  respect  to  the 
interest  of  the  wife,  is  there  any  other  in- 
tention expressed  in  the  will,  or  necessarily 
implied,  which  would  be  frustrated  by 
carrying  into  effect  this  intention  as  to  the 
wife,  and  which,  therefore,  renders  it  nec- 
essary, in  order  to  effectuate  the  gen- 

228  eral  intent  of  the  '^testator,    to    limit 
the  wife's  interest  to  a  shorter  period 

than  this  clause  of  the  will  imposes  on  it; 
that  is,  to  add  the  provision,  that  her  in- 
terest should  cease,  if  she  died  before  the 
children  attained  their  age  or   married?    It 
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is  insisted  that  there  is  such  conflicting  in- 
tent. 

The  will  proceeds,  **I  desire  that  my 
child  or  children,  as  above,  shall  be  sup- 
ported and  educated  in  a  christian-like 
manner,  out  of  the  money  arising  from  the 
estate  I  leave  as  above;'*  **and  nonies  due 
to  me,  and  all  my  money  I  may  leave  in 
the  banks,  to  be  put  out  at  interest,  and 
the  interest  only  to  go  into  the  hands  of 
my  wife  for  the  benefit  of  education  of  my 
child  or  children,  and  to  be  used  for  their 
benefit  only."  He  then  provides,  that  in 
case  of  the  loss  of  his  slaves,  or  misfortune 
to  his  estate,  there  should  not  be  a  sufiB- 
ciency  to  support  and  educate  his  children, 
then  after  they  were  nine  years  old,  **to 
take  <i  sufficiency  of  the  money  at  interest, 
for  that  purpose,  if  it  should  require  all." 
He  then  proceeds.  '^Further  say,  nothing  is 
to  be  charged  to  my  child  or  children  by 
wife  Kezia,  for  board  or  clothes,  and  in 
short,  no  charge  that  might  affect  their 
estate,  as  I  have  provided  for  them  in  the 
foregoing  of  this  instrument,  as  well  as 
for  my  wife  Kezia."  The  will  concludes, 
'*  Further  wish  my  wife  to  live  on  tbis 
plantation  of  her  own,  and  endeavor  to 
make  a  living  in  a  plain  and  frugal  man- 
ner for  own  benefit." 

The  effect  of  these  clauses  of  the  will, 
was,  to  charge  upon  the  property  devised 
to  the  wife,  so  much  as  would  be  sufficient 
to  maintain  the  children  ;  and  if  the  interest 
of  the  money  was  insufficient  to  educate 
them,  then  so  much  more  as  would  be  suffi- 
cient, with  the  interest,  to  effect  that  pur- 
pose. If  the  interest  was  more  that  suffi- 
cient to  educate  the  children,  the  surplus 
belonged  to  them ;  but  if  the  interest  of  the 
money,  and  the  produce  of  the  property, 
were  not  sufficient  to  maintain  and  educate 
them,  then  the  principal  of  the  money  at 
interest,  was  to  be  resorted  to,  as  far 
as  might  be  necessary,  for  that  purpose. 
These  funds,  appropriated  for  the 
229  support  and  education,  were  to  *be 
applied  to  that  purpose  by  the  wife ; 
she  advancing  a  due  proportion  of  the 
profits  of  the  property,  and  receiving  the 
interest  of  the  money  for  that  purpose; 
and  she  was,  in  no  event,  to  bring  any 
charge  against  the  estate  of   the  children. 

Upon  these  provisions  in  favor  of  the 
children,  and  the  first  clause  of  the  will, 
giving  in  terms,  the  whole  estate  imme- 
diately to  them,  it  is  said,  that  they  were 
the  chief  objects  of  the  testator's  solicitude 
and  bounty,  and  therefore,  the  will  should 
be  liberally  interpreted  in  their  favor.  If 
the  first  clause  of  the  will  were  expunged, 
the  estate  of  the  children  would  be  as  com-, 
pletely  vested  in  them,  immediately  upon 
the  testator's  death,  as  it  is  by  force  of 
that  clause.  A  devise  to  A.  for  years,  or 
until  B.  attain  his  age,  with  remainder  to 
B.  vests  the  estate  immediately  in  B. 
Borraston's  case,  3  Co.  19.  Stanley  v. 
SUnley,  16  Ves.  489.  A  devise  to  his  wife, 
until  his  children  attained  the  age  of  21  or 
married,  would  have  been  precisely  the 
same  in  effect,  and  would  have  shewn  as 
bountiful  an  intention  in  the  testator, 
towards  his  children,  as  the  devise  in  the 
form  in  which  it  stands.  But,  the  pro- 
visions of  the  will,  in  fact,  were   intended 


by  the  testator,  to  favor  his  wife,  and  not 
his  children.  He  gave  her  more,  and  to 
the  children  less,  than  the  law  would  have 
given  them  respectively,  in  case  of  in- 
testacy ;  one  half  instead  of  one  third* 
The  testator,  as  I  have  before  observed, 
never  contemplated  the  event  of  her  dying,, 
before  the  children  attained  their  age  or 
married ;  or  he  would  have  made  a  provision 
for  that  event.  Allowing  that  the  children 
were  the  chief  objects  of  the  testator's  care 
and  bounty,  what  then?  We  cannot  there- 
fore disregard  the  testa toi's  expressed  wilK 
He  gave  to  his  wife,  his  whole  property, 
except  his  money,  charged  partially  with 
their  maintenance  and  education,  until 
they  came  of  age  or  married ;  and  has  in- 
dicated no  intention,  that  they  should  en- 
joy any  portion  of  the  capital  of  his  estate, 
until  that  period. 

230  *It  is  said,  that    taking    into    con- 
sideration  the  relations  between    the 

testator  and  his  wife  and  children,  it  is 
impossible  to  believe  that  he  intended,  in 
the  event  of  his  wife's  marriage  and  death 
(which  have  happened,)  that  her  second 
husband  should  succeed  to  all  the  profits  of 
his  estate,  beyond  the  sum  necessary  to  the 
support  and  education  of  his  only  surviv- 
ing child,  to  the  exclusion  of  that  child. 
This  is  unquestionably  true.  The  testator 
never  had  any  such  intention ;  and  if  he 
had  anticipated  either  of  these  events,  he 
would  undoubtedly  have  taken  care 
effectually,  to  prevent  such  consequences. 
But  the  testator  had  no  such  events  in  his 
mind,  when  he  made  his  will,  and  had  no 
intention  whatever,  either  way,  in  respect 
to  them.  He  gave  to  his  wife  an  interest 
in  the  property,  and  looked  no  fuither. 
That  interest  devolved  on  her  legal  repre- 
sentative; he  gets  it  by  operation  of  law, 
and  not  by  the  will  of  the  testator ;  and  the 
disposition  of  the  law  prevails,  because  it 
is  not  against  the  expressed  or  implied  will 
of  the  testator.  This  is  the  unexpected 
consequence  of  his  expressed  will.  If  the 
Court  were,  when  an  event  has  happened, 
as  to  which  the  testator  has  declared  no 
intention  whatever,  (and  because  we  be- 
lieve that  if  he  had  foreseen  or  con- 
templated the  event,  he  would  have 
provided  for  it)  to  declare  that  his  will  has 
provided  for  the  event,  and  that,  contrary 
to  the  legal  effect  of  the  estate  vested  by 
the  express  terms  of  the  will;  what  would* 
this  be,  but  to  make,  not  to  expound,  the 
will? 

It  is  argued,  that  the  testator's  wife  was 
only  intended  to  have  the  personal  benefit 
of  maintenance,  out  of  the  profits  of  the 
estate;  a  benefit  which  would,  of  course, 
cease  at  her  death,  and  that  the  expressions 
that  it  should  be  in  her  power  to  have  the 
full  use,  &c.  and  the  wish  that  she  would 
live  on  her  own  plantation,  and  endeavor 
to  make  a  living  in  a  plain  and  frugal  man- 
ner, for  her  own  benefit,  indicates  such 
intention. 

I  have  already  observed  upon  the  first  of 
these  expressions.     The  other,  so  far 

231  from  indicating  an  intention  to  *^limit 
his  wife  to  a  mere  subsistence,  to  my 

mind,  shews  obviously,  that  he  con- 
templated and  wished  his  wife  to  accumu- 
late  money   and    property,    for   her   own 


101 


4  RAND. 


Virginia  RBPORTa,  Annotated. 


282-284 


benefit,  by  the  use  of  his  property.  He  had 
already  declared,  that  he  had  provided  for 
his  wife,  and  prohibited  her  from  char^- 
infif  any  thing  to  his  children.  Why  this 
prohibition,  if  she  could  have  nothing  of 
her  own  to  advance,  as  would  be  the  case, 
if  she  was  only  entitled  to  a  maintenance. 
His  property  was  to  be  used  upon  her  land ; 
why  recommend  her  to  make  a  plain  and 
frugal  living,  for  her  own  benefit?  If  she 
were  only  to  be  entitled  to  a  maintenance, 
then  her  plainness  and  frugality  would  not 
be  for  her  own  benefit,  but  for  that  of  her 
children.  No  inference,  then,  can  exist, 
that  her  interest  ceased  on  her  death,  upon 
the  ground  that  she  was  only  entitled  to  a 
maintenance. 

Finally,  it  is  said  that  the  will  gave  to 
the  wife  no  interest,  but  only  created  a 
persoual  trust  and  confidence  for  the  benefit 
of  the  children,  which  expired  on  her 
death.  What  I  have  just  said,  shews  that 
there  was  a  beneficial  interest  vested  in 
the  wife,  for  her  own  benefit.  Independ- 
ently of  the  particular  expressions,  shew- 
ing an  express  intention  on  the  part  of  the 
testator,  to  give  her  such  an  interest,  the 
terma  of  the  bequest  to  her  give,  of  them- 
selves, such  an  interest.  Thus  in  8  Vin. 
292,  pi.  IS,  it  is  said,  **I  give  to  my  wife 
all  my  lease  at  F  and  all  my  household 
goods,  she  maintaining  my  children ;  but 
if  she  should  marry,  then  a  moiety  of  it 
among  my  children.  The  children  shall 
have  no  more  than  a  maintenance,  unless 
she  marry.*'  This  beneficial  interest, 
however,  was  coupled  with  personal  trust 
and  confidence,  for  the  maintenance,  and 
in  part,  for  the  education  of  the  children, 
out  of  the  profits  of  the  property  devised 
to  her;  and  the  question  is,  whether,  upon 
her  death,  as  she  could  no  longer  perform 
the  trust  in  person,  her  interest  ceased. 
Powell,  in  his  Treatise  on  Devises,  p.  301, 
treating  of  such  interests  coupled  with 
trusts,  says,  *'In  ali  these  cases  of  in- 
terests, the  estate  shall  not  determine, 
until  the  time  limited,  although 
232  "^the  object  of  their  creation  fail;  as, 
if  the  children  to  be  maintained,  die, 
or  the  debts  be  paid  before  the  time  limited 
to  answer  them,  determines;  and  if  the 
devisee  in  such  cases,  die,  his  representa- 
tive shall  have  the  lands  in  the  mean 
time.**  To  support  these  propositions,  he 
cites  many  cases,  some  only  of  which  I 
have  seen.  It  is  alleged,  that  the  cases  do 
not  support  the  author's  propositions.  Let 
us  examine  some  of  them. 

In  the  case  of  Balder  v.  Blackburn,  Hob. 
285.  the  testator  devised  the  profits  of  his 
lands  to  his  wife,  to  her  own  use  and  with- 
out account,  till  her  daughter  should  arrive 
at  the  age  of  18,  provided  the  wife  should 
pay  the  quit-rents  and  fines,  and  keep  and 
bring  up  the  daughter;  remainder  to  the 
daughter  in  fee.  The  wife  took  a  second 
husband,  and  died  before  the  daughter 
attained  the  age  of  18.  The  Court  held, 
that  this  was  ''a  plain  term  given  to  the 
wife,  to  her  own  use,  which  accrues  to  the 
husband;  and  the  keeping  and  education 
of  the  child  is  not  such  a  particular  privity, 
but  it  may  be  performed  effectually  by 
another.'*  This  is  precisely  our  case,  ex- 
cept as  to  the  wife  being  charged  with  the 


payment  of  fines  and  qdit-rents.  There 
the  estate  was  given  to  the  wife,  until  the 
daughter  attained  her  age  of  18,  ^^to  her 
own  use,  without  account;*'  here,  **for  her 
own  benefit,"  and  consequently  and  nec- 
essarily, without  account.  There,  there 
was  a  direct  personal  trust  upon  the  wife, 
to  bring  up  the  daughter  at  her  own  ex- 
pense; here,  there  is  a  partial  charge  upon 
the  property  devised  to  the  wife,  for  the 
maintenance  and  education  of  the  children  ; 
and  the  personal  trust  to  apply  the  funds 
to  that  purpose,  is  raised,  not  expressly, 
but  by  implication.  There,  the  remainder 
was  to  the  daughter;  here,  to  the  children. 
In  that  case,  it  was  not  necessary  to  enlarge 
the  estate  of  the  wife  beyond  the  legal 
effect  of  the  terms  in  which  it  was  given 
to  her,  for  the  purpose  of  effecting  the  in- 
tention of  the  testator,  to  provide  for  the 
bringing  up  of  his  daughter;  for,  the  re- 
mainder to  the  daughter  would  have  taken 
effect  immediately,    on    the   termina- 

233  tion  of  the  mother's    estate,  *by  any 
means,  before  the  daughter   attained 

the  age  of  eighteen. 

It  was  said  at  the  bar,  that  the  direction 
that  the  wife  should  pay  the  fines  andquit- 
renls,  had  the  effect  of  continuing  the  wife's 
interest,  after  her  death ;  and  in  Everts  v. 
Chittenden,  2  Day's  Cases  in  Error,  357,  the 
Supreme  Court  of  Connecticut  suggests  the 
same  opinion.  The  Court,  which  decided 
the  case  of  Balder  v.  Blackburn,  suggest 
no  such  argument;  and  that  provision 
could  not  have  had,  upon  any  just  prin- 
ciple, the  effect  to  enlarge,  in  the  slightest 
degree,  the  duration  of  the  wife*s  interest. 
If  land  be  devised  to  one  without  words  of 
perpetuity,  charged  with  the  payment  of 
money,  an  estate  in  fee  is  implied ;  because, 
the  devise  being  intended  to  benefit  the 
devisee,  as  he  might  die  immediately  after 
the  testator,  he  might  lose  by  paying  the 
money,  if  he  had  only  an  estate  for  life. 
This  goes  upon  the  inferred  intention  of 
the  testator.  But,  I  have  never  before 
seen  a  suggestion,  that  an  express  estate  for 
life  or  years,  could  be  enlarged  by  a  charge 
on  the  devisee  to  pay  money.  If  you  could 
enlarge  it  in  such  a  case,  by  construction, 
it  must  be  enlarged  to  a  fee;  for,  there  can 
be  no  criterion  to  determine  upon  any  in- 
termediate estate,  between  that  expressly 
given  and  a  fee  simple.  This  case,  there- 
fore, ana  the  case  at  bar,  appear  to  be 
precisely  the  same. 

In  the  case  of  Smith  v.  Havens,  Cro. 
Eli2.  252,  the  testator  devised,  that  if  his 
wife  think  good  to  bring  up  his  children, 
that  then  she  shall  have  his  lands,  until 
his  son  attain  to  his  age  of  24  years.  The 
wife  died  before  the  son  attained  to  that 
age ;  and  it  was  resolved,  that  that  event 
did  not  determine  her  estate.  The  ques- 
tion was,  '^whether  this  was  a  matter  of 
confidence  only,  or  of  an  interest  also  in 
the'land.**  Here,  there  was,  most  emphat- 
ically, a  personal  confidence  in  the  wife, 
which  her  death  made  it  impossible  for  her 
to  comply  with ;  yet,  being  coupled  with 
an  interest,  the  failure  of  the  personal  con- 
fidence did  not  destroy  the  interest.  No 
matter  what    reasoning    induced    the 

234  Court  *to  adjudge  that  there   was  an 
interest    connected    with    the   confi- 
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deuce;  having  determined  that  point,  the 
estate  was  considered  as  continuing  of 
course. 

To  the  same  effect,  in  this  point,  is  the 
case  of  Cawthorpe  v.  Hajman,  Cart.  Rep. 
25. 

It  is  true,  whep  it  appears  from  other 
parts  of  the  will,  that  a  clear  intent  of  the 
testator  will  be  frustrated,  by  continuing 
the  estate,  in  such  a  case,  of  the  wife,  be- 
yond the  period  of  her  life,  such  construc- 
tion will  be  given,  as  will  effectuate  the 
whole  intentions  of  the  testator,  as  in  the 
case  of  ex  parte  Davis,  already  noticed ; 
and  so,  if  it  appear  that  the  wife,  upon  the 
whole  of  the  will,  was  not  intended  to  take 
any  personal  interest,  but  only  to  take  the 
profits  as  guardian,  and  upon  a  personal 
confidence,  for  the  use  of  the  child,  upon 
her  death,  her  power  expires.  Thus,  2 
Leon,  221,  pi.  280,  A.  devised  that  his  lands 
should  descend  to  his  son ;  but  he  willed, 
that  his  wife  should  take  the  profits 
thereof,  until  the  full  age  of  his  son,  for 
bis  education  and  bringing  up.  The  wife 
married  another  husband,  and  died  before 
the  full  age  of  the  son;  and  two  Justices 
held,  that  nothing  was  devised  to  the  wife, 
but  a  confidence,  and  she  was  a  guardian 
or  bailiff  for  the  infant,  which  was  de- 
termined by  her  death.  But  contrary,  if 
he  had  devised  the  profits  of  the  land  to 
his  wife,  until  the  age  of  his  son,  to  bring 
him  np  and  educate  him ;  for,  that  is  a 
devise  of  the  land  itself.  It  appears  from 
this,  that  the  real  question  in  such  cases 
is,  whether  an  interest  passes,  or  not?  If 
it  does,  then  whatever  personal  confidence 
is  connected  with  it,  the  death  of  the  wife 
does  not  destroy  her  interest. 

The  case,  before  cited  from  Connecticut, 
was  this:  The  testator  bequeathed,  to  his 
wife,  the  whole  of  his  moveable  estate; 
and  gave  her,  likewise,  the  use  of  all  his 
real  estate,  until  his  son  came  of  age; 
**8he,  my  said  wife,  bringing  up  my  said 
son,  until  he  arrive  at  21  years  of  age.  I 
give  to  my  said  son  the  whole  of  my  real 
estate,  excepting  the  use  to  be  disposed  of, 
as  above  mentioned."  The  wife 
235  ^married  another  husband,  and  died 
before  the  son  attained  his  age;  and 
the  question  was  between  the  husband  and 
son.  The  Court  determined  that  the  real 
estate  vested  in  the  son,  subject  to  a  per- 
sonal confidence  or  trust  reposed  in  the 
mother ;  and  that  she  had  no  term  for  years 
in  the  land.  The  Court  having  determined 
that  the  wife  took  no  interest  under  the 
will,  but  a  trust  and  confidence  alone  was 
thrown  upon  her,  the  consequence  nec- 
essarily followed,  that  the  husband  could 
claim  nothing.  In  coming  to  this  conclu- 
sion, the  Court  were  obviously  strongly 
influenced  by  the  bequest  nf  all  the  personal 
property  to  the  wife,  and  also  a  third  of 
the  land  for  her  life.  These  cases  are  dis- 
tinguishable from  the  case  at  bar,  in  the 
decisive  particular,  that  in  those  cases,  the 
wife  took  no  personal  interest  whatever  in 
the  property.  In  our  case,  she  took  some 
personal  interest  for  her  own  benefit;  and 
if  she  took  any  such  interest,  it  did  not 
terminate  with  her  death.  The  plaintiff 
would,  therefore,  be  entitled  to  recover, 
unless  the  interest  of  his  wife  in  the  estate 
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of  her  former  husband,  so  far  as  it  de- 
pended on  the  children's  attaining  their 
age  of  21  years,  or  marrying,  was  destroyed 
by  the  death  of  one  of  the  children  in  her 
life-time. 

It  was  admitted  by  the  counsel  for  the 
appellee,  that  if  a  grant  be  made  to  A.  un- 
til fi.  attains  his  age  of  21,  and  B.  dies  be- 
fore he  attains  his  age,  the  term  ceases 
from  the  moment  of  B's  death,  because  it 
is  then  ascertained,  that  he  can  never  at- 
tain that  age;  and  if  the  term  did  not  cease 
at  his  death,  it  could  never  cease.  An  in- 
terest given  by  will  in  the  san.e  terms, 
would  have  the  same  effect,  unless  there 
were  something  in  the  will  to  shew,  that  the 
testator  intended  that  the  estate  should 
continue,  notwithstanding  the  death  of 
the  infant,  until  he  would  have  attained 
his  age,  if  he  had  lived ;  which  was  Bor- 
raston's  case,  3  Co.  19,  where  the  devise 
was  for  the  payment  of  debts.  In  the  ab- 
sence of  any  evidence  of  intention  to  the 
contrary,  the  effect  of  a  devise,  is  the  same 
as  of  a  deed.  This  was  decided  in  Lomax. 
V.  Holmeden,  3  P.  Wms.  176,  and 
236  *Mansfield  v.  Mansfield,  8  Vin.  Abr. 
291,  pi.  13;  the  same  case  in  the  name 
of  Mansfield  v.  Dugard,  Kqu.  Cas.  Abr. 
195. 

When  the  testator  wrote  his  will,  he  had 
one  child  living,  and  expected,  though  not 
confidently,  another.  He  therefore  gives 
his  whole  estate  to  his  living  child,  Polly ; 
and  if  he  should  have  another,  to  both. 
In  the  after  part  of  his  will,  he  usually 
speaks  of  his  child  or  children,  meaning 
his  child  Polly,  if  he  had  no  other,  and 
both  his  children,  if  he  had  another.  He 
gives  all  his  estate,  except  his  money,  to 
his  wife,  **until  my  children  or  child  be- 
come of  age,  or  be  lawfully  married."  He 
meant  by  * 'children,"  both,  if  he  had  two; 
and  by  **child,»»  his  child  Polly,  already 
born.  His  will  was,  in  effect,  to  give  to 
his  wife,  **until  his  child  Polly,  if  he 
should  have  no  other,  should  come  of  age 
or  marry,"  or,  **until  his  children,  Polly 
and  another,  if  he  should  have  another, 
both  became  of  age  or  married. '  *  Upon  the 
death  of  Polly,  this  became  impossible; 
and  upon  the  principles  already  stated,  the 
wife's  interest  in  the  whole  terminated,  and 
her  right  to  one  moiety  for  her  life,  took 
effect  in  possession;  that  being  a  vested 
remainder  depending  on  her  former  estate, 
and  the  other  moiety  vested  in  Thomas,  in 
possession.  Or,  if  the  term  for  years  of  the 
wife,  in  the  moiety  of  the  estate  of  which 
the  remainder  was  given  to  her  for  life, 
merged  in  this  vested  remainder,  (Black  v. 
Pagrave,  Cro.  Eliz.  532;)  then  she  was 
entitled,  upon  the  death  of  the  testator,  to 
a  life-estate,  immediately  in  that  moiety, 
with  remainder  vested  in  the  children  in 
fee;  and  to  an  estate  for  years  in  the  other 
moiety,  until  the  children  attained  their 
age  of  21,  or  married,  determinable  by  the 
death  of  both  or  either  of  them,  before 
those  events  occurred,  with  a  vested  re- 
mainder in  fee  to  the  children.  It  is  im- 
material to  enquire,  whether  the  term  for 
years,  in  the  moiety  given  to  her  in  re- 
mainder for  life,  merged  in  the  life-estate; 
since  her  interest,  in  the  events  which  have 
I  happened,  was  precisely  the  same,  whether 
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the  terra  was  merged  in   the  life-estate   or 
not. 

237  *Upon  this  construction  of  the 
will,  upon  the  death  of  Polly,  the  in- 
terests of  the  widow  and  surviving  child, 
became  separate;  each  being  entitled  to 
the  profits  of  the  moiety  of  the  estate;  and 
the  child  must  have  been  supported  and 
educated  out  of  the  interest  of  the  money, 
and  the  profits  of  his  moiety  of  the  residue 
of  the  estate,  under  the  guardianship  of  his 
mother,  as  long  as  she  lived,  or  until  he 
attained  his  age  or  married.  This  conse- 
quence may  be  supposed  to  contradict  the 
intent  of  the  testator,  to  give  his  wife  the 
whole  profits,  charged  as  aforesaid,  until 
his  child  or  children  came  of  age  or  mar- 
ried. But  it  does  not.  His  intent  was, 
that  if  he  had  another  child,  his  wife 
should  have  the  profits  of  the  whole,  in 
consideration  of  supporting  both;  which 
she  could  not  do,  after  the  death  of  one; 
and  upon  the  death  of  one,  her  interest 
ceased  in  a  moiety,  which  vested  in  pos- 
session in  the  surviving  child,  as  upon  the 
death  of  both  before  their  age  of  21  or 
marriage,  that  moiety  would  have  vested 
in  possession,  in  the  children  of  the  testa- 
tor's sister;  the  purpose,  for  which  a 
moiety  was  given  to  the  widow,  having 
ceased,  as  well  in  the  event  of  one,  as  of 
both.  It  is  true,  that  this  results,  not  from 
any  expressed  intention  of  the  testator,  in 
relation  to  the  disposition  of  his  property, 
in  the  event  of  the  death  of  one  only,  or 
both  of  his  children.  For  as  to  that,  he 
had  no  intention ;  since  he  no  more  con- 
templated the  death  of  both  or  either,  be- 
fore their  age  or  marriage,  than  he 
contemplated  the  death  of  his  wife,  before 
that  period.  If  he  had  contemplated  the 
event  of  the  death  of  one  of  the  children, 
before  his  or  her  age  or  marriage,  he  prob- 
ably would  have  continued  his  wife's  in- 
terest in  the  whole  estate,  until  the  other 
attained  full  age  or  married.  The  effect  of 
the  deaths  of  one  of  the  children  and  the 
wido^t  before  the  children  attained  their 
age  or  married,  upon  the  duration  of  the 
estate  of  the  wife,  must  be  determined,  not 
according  to  the  intentions  of  the  tfstator, 
(for,  he  had  no  intentions  toaching  these 
events;)  but  according  to  the  legal  effect 
of   those  events,  upon  the  estate  given  by 

the  terms  of  the  will. 

238  *The  difference   between   my   con- 
struction    of    this    will,    and     that 

adopted  by  the  majority  of  the  Court,  does 
not  materially  affect  the  interests  of  the 
parties,  in  the  events  which  have  happened. 
I  have  gone  thus  at  large  into  the  subject, 
only  for  the  purpose  of  avoiding,  if  I  could, 
the  establishment  of  a  precedent  for  the 
construction  of  wills,  of  which  I  do  not  ap- 
prove. 

JUDGE  COALTER. 

As  the  testator  lived  until  after  a  second 
child  was  born,  and  as  the  will  speaks  at 
his  death,  and  may  have  been  read  over 
by  him  the  day  before,  and  have  been  in- 
tended as  applying  to  the  then  situation  of 
his  family,  it  may,  perhaps,  be  most  proper 
to  consider  it  as  then  made,  and  as  speak- 
ing of  his  two  children. 

It  may  also  be  proper  to  consider  the 
questions  arising  under  this  will,  as  at  the 


time  of  the  death  of  Polly  the  daughter, 
and  as  if  a  suit  had  then  been  brought  by 
Thomas,  the  surviving  child,  against  his 
mother,  to  ascertain  their  respective  rights 
on  that  event;  or  rather,  to  ascertain  the 
then  rights  of  Kezia,  the  widow  of  the 
testator,  in  his  real  and  personal  estate ;  for, 
except  so  far  as  limited  by  those  rights, 
the  whole  would  belong  to  the  surviving 
child. 

It  is  contended,  on  the  one  side,  that 
she  took  an  estate  for  years  in  the  whole 
property,  real  and  personal,  to  continue 
until  the  children  came  of  age,  or  mar- 
ried ;  and  that  nothing  but  the  marriage  of 
both  under  age,  or  the  coiAiing  of  age  of 
both,  or  the  marriage  of  one,  and  the  com- 
ing of  age  of  the  other,  could  determine 
this  term  for  years,  until  the  youngest 
child  actually  did,  or  might  have  come  of 
age;  and  that  after  this,  she  was  to  have 
one  half  for  life.  On  the  other  side,  it  is 
contended,  that,  taking  the  whole  will  to- 
gether, it  must  be  construed  to  mean,  that 
the  term  for  years  was  to  cease  at  her 
death,  if  she  died  before  they  married  or 
came  of  age :  that  so  long  as  they  all 
239  lived,  or  *any  one  child  lived  and 
was  under  age,  she  still  alive,  and 
charged  with  their  or  its  support,  and  in 
want  of  a  support  herself,  she  was  to  hold 
all:  but  when  she  died,  even  if  they  or 
either  of  them  was  then  nnder  age,  as  she 
could  no  longer  support  them,  nor  wanted 
any  support  for  herself,  the  term  ceased; 
in  the  same  manner  as  if  the  testator  had 
said,  **For  the  support  of  my  wife,  and  ta- 
enable  her  to  support  and  educate  my 
children,  until  they  marry  or  arrive  at  21 
years  of  age,  I  give  her  power  to  use  my- 
whole  estate  until  that  time,  provided  she 
lives  so  long.  If  she  dies  before  that  time^ 
then  it  is  to  go  to  them ;  but,  if  she  lives, 
beyond  that  time,  then  she  is  to  have  one 
half  as  long  as  she  lives." 

But,  if  the  will  cannot  admit  of  this  con* 
struction,    then    it   is   contended,  that  the- 
terms  for  years  ceased,  nevertheless,  at  her 
death,  and  did  not  go  to  her  personal  rep- 
resentative ;  because  she  took  a   mere   per- 
sonal trust  and  confidence,  uncoupled  with 
such  interest,    either   in    herself   or    third 
persons,  as  would  transmit  the  term  to  her 
personal  representatives:  that  there  was  na 
interest   of  third   persons  to  protect,  after 
her  death,  (the  children  being   better   pro- 
tected by  receiving  the  whole  estate,  than 
a  mere  right  to  maintenance  and  edncation  < 
charged  on  it;)  and  her  temporal  comfort, 
the  other  object,  ceasing  with  her  life,  then 
there  was  no  future  interest,  as  it   regards* 
her,    to  protect   which    would   require    the 
continuance  of  the  term ;  and  consequently, 
that  on  this  ground,  if  not  on  the  other,  it 
must  cease  with  her  life,  as  aforesaid. 

It  was  also  said,  though  not  much  pressed 
in  the  argument,  that  on  the  death  of* 
Polly,  the  term  for  years  was  determined, 
unless  there  was  something  in  the  will- 
which  would  prevent  it  and  continue  the 
term  beyond  that  time ;  and  that  if  it  was 
determined  by  that  event,  either  the  whole 
estate  then  passed  over  to  Thomas,  or  one 
half  to  him  in  fee,  and  the  other  half  to 
his  mother  for  life. 

According  to  these  last   pretensions,    if  ^ 
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the  term  for  years  ceased  by   the  death    of 
Polly,    and    the    whole    estate    went 

240  *over  to  Thomas,  then    the   personal 
representative  of  the  wife  would    be 

responsible  for  the  use  she  had  of  it,  from 
that  time ;  or  for  the  use  of  one  half  of  it, 
If  she  was  entitled  to  the  other. 

It  is  proper,  therefore,  to  examine  the 
question,  as  one  between  Thomas  and  his 
mother,  in  order  to  ascertain  her  rights  on 
the  death  of  Polly ;  and  also  to  examine  it 
as  one  between  him  and  her  personal  repre- 
sentative, in  relation  to  the  continuance  of 
the  term  after  her  death. 

If  the  will  had  given  to  the  wife  a  term 
of  this  kind,  uncoupled  with  any  interest, 
charge,  trust,  or  any  thing  to  shew  that  a 
further  duration  of  the  term  was  intended, 
and  without  any  express  direction  that  she 
was  to  hold,  until  they  or  the  survivor 
actaally  had,  or  should  have  come  of  age, 
had  they  lived,  it  may  be  admitted  that  it 
wonld  have  determined  on  the  death  of  one 
or  both,  under  age.  But,  this  operation  of 
the  rule  of  law  on  such  an  estate,  may  be 
done  away,  either  by  express  words  in  the 
will,  or  by  manifest  intent,  deducible  from 
the  whole  will,  as  in  fiorraston's  case,  3  Co. 
19;  where,  from  construction,  it  was  deter- 
mined it  should  continue,  until  the  son 
would  have  come  of  age,  had  he  lived. 
Whether  the  term,  then,  determined  on  the 
death  of  Polly,  or  not,  will  depend  on  a 
aonnd  construction  of  the  will,  taken  all 
together.  It  seems  to  me,  from  its  whole 
structure,  not  only  that  the  wife  was  in- 
tended to  have  the  nurture  and  education  of 
the  children ;  but  that  a  provision  for  her, 
at  least  during  her  life,  was  intended  to  be 
made.  She  was  to  make  a  living  in  a 
plain  and  frugal  manner,  for  her  own  ben- 
efit. For  these  purposes,  she  is  to  have  the 
use  of  the  whole,  until  they  come  of  age  or 
marry ;  and  then,  they  are  to  take  one  half, 
and  she  the  other  half  for  life.  8he  is 
no  longer  charged  with  support  and 
education ;  and  they  must  have  the  means 
of  their  own,  and  one  half  will  be 
enough  for  her.  But,  if  the  term  was 
to  cease  on  the  death  of  Polly,  either  the 
whole  must  go  over  to  Thomas,  or  her  life 
estate  must  then  commence  in  a  half, 

241  and  the  other  half  must  *go  over   to 
him.     He  then  would  take  either  the 

whole  or  one  half,  before  he  came  of  age  or 
married;  which  would  be  contrary  to  the 
letter  of  the  will.  Would  it  be  according 
to  its  intention?  If  it  would,  then  his 
nurture  and  education  by  her  would  cease; 
for,  if  he  took  all,  nothing  would  be  left 
for  her  to  support  him  with ;  if  one  half, 
she  would  only  have  the  means  of  her  own 
support  left.  She  would  not  be  compelled, 
(nor  would  she  forfeit  that  by  a  refusal)  to 
support  him  out  of  it ;  nor  would  his  sup- 
port be  a  charge  on  that  part,  leaving  his 
half  to  accumulate;  and  although  the  will 
speaks  at  the  death  of  the  testator,  yet  it 
may  not  be  improper  here  to  remark,  that 
when  he  had.  but  one  child,  he  designated 
the  whole  as  a  fund  for  the  support  of 
that  child,  and  the  mother;  and  even 
charged  monies  with  education  also.  Sup- 
pose Polly  had  come  of  age  or  married ; 
this  wonld  not  have  determined  the  term, 
until    the   other   had   also  come  of  age,  or 


married ;  although  Polly  would  want,  and 
might  have  been  entitled  to,  some  support; 
and  if  she  had  died  after  marriage,  and  be- 
fore Thomas  came  of  age,  would  this  put 
an  end  to  the  term ;  and  would  the  whole 
estate  go  over,  one  half  to  her  children, 
and  the  other  to  Thomas?  Or,  if  only  half 
went  over,  who  would  get  it,  Thomas  or  her 
children ;  or  must  they  both  be  supported 
out  of  it? 

But  again.  If  the  term  ceased  by  the 
death  of  Polly,  and  the  whole  estate  went 
over  to  the  survivor,  then,  as  before  said, 
there  would  be  nothing  left  for  the  main- 
tenance of  the  wife,  which,  it  seems  to  me, 
would  so  entirely  defeat  the  will,  that  such 
construction  could  not  be  put  on  it.  But, 
then  it  is  said,  the  term  only  would  cease, 
and  her  life  estate  in  one  half  would  be- 
gin, discharged  from  the  support  of 
Thomas,  as  much  so,  as  if  he  had  come  of 
age;  that  the  remainder  in  her  for  life,  in 
one  half,  though  limited  on  a  term  which 
has  ended,  not  by  marriage  or  coming  of 
age,  as  specified  in  the  will,  but  by  another 
event,  (and  which,  by  that  will,  was  to 
take  effect,  not  on  the  death  of  one  or  both, 
but  on  their  marriage  or  coming 
242  *of  age, )  was  nevertheless  a  vested 
remainder  in  her,  to  take  effect  on 
such  determination  of  the  particular  estate ; 
and,  that  it  was  not  a  contingent  re- 
mainder, which  would  be  bad,  there  being 
no  freehold  to  support  it.  But,  even  if 
this  would  be  the  case,  and  she  would  thus 
not  be  deprived  of  all  support;  yet,  her 
right  to  support  and  educate,  and  take  the 
surplus  would  be  defeated ;  as  also,  the  in- 
tention of  the  testator,  that  she  should 
have  the  rearing  and  education  of  the 
child,  who  was  of  very  tender  years,  and 
who  would  thus  be  thrown  on  his  guardian. 
Indeed,  1  understood  it  was  admitted  in 
the  argument,  that  the  trust,  being  for 
both,  did  not  determine  by  the  death  of 
one;  and  that  no  Court  could  invade  her 
right  to  rear  and  educate  out  of  this  fund, 
after  which  she  was  entitled  to  the  surplus: 
that  she  would  have  forfeited  the  whole, 
had  she  failed  to  support  and  educate,  and 
would  not  have  the  residue  on  merely  pay- 
ing for  board,  &c.  But,  if  she  is  thus 
forced  to  take  one  half  in  remainder,  long 
before  the  time  specified  in  the  will,  it  will 
be  by  mere  operation  of  law  upon  the  es- 
tates granted  in  the  will,  and  not  from  any 
intention  expressed  or  thought  by  the  tes- 
tator. But,  as  before  said,  although  oper- 
ations of  law,  of  this  kind,  may  take  effect, 
when  there  is  nothing  in  the  will  to  con- 
trol; yet,  if  there  be  over-ruling  provi- 
sions there,  these  general  rules  of  law  will 
yield  to  such  intention. 

If  I  have  succeeded  in  shewing,  that  the 
whole  estate  would  not  have  gone  over  to 
Thomas,  on  the  death  of  Polly,  but  that  to 
do  so,  would  manifestly  violate  the  inten- 
tion of  the  will;  if  a  similar  violation 
would  take  place  in  case  one  half  went 
over;  the  argument  is  equally  strong  as  to 
it.  But  if  the  term  did  not  cease  on  the 
death  of  Polly,  then  the  question,  whether 
the  remainder  for  life  in  one  half  was 
vested  or  contingent,  does  not  arise.  Bor- 
raston*s  case  shews,  that  the  term  m 
continue    beyond   the  time,  when,  in  ordi. 
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nary    cases,    it   would  cease  by  the  rule  of 

law,  if  such    continuance   appears   by  the 

will,  to  have  been  intended.      It   seems   to 

me,   it    was   intended    that  it  should 

243  continue  after  *the  death  of  one  child, 
living    the    mother;  whether  beyond 

her  life,  it  is  not  at  present,  necessary  to 
consider.  But  if  it  did  continue  beyond 
the  death  of  Polly,  then  the  remainder  for 
life  in  one  half,  if  vested,  did  not  then  be- 
gin in  possession,  the  particular  estate  not 
being  ended;  and  this  would  decide  the 
question,  as  between  Thomas  and  his 
mother.  If,  however,  the  term  then  ceased, 
and  the  remainder  was  contingent  and 
void,  then  the  whole  would  also  go  over  to 
the  son,  and  leave  no  support  to  the  wife; 
which  would  be  a  strong  argument  to 
prove,  that  the  rule  of  law  ought  not  to  be 
permitted  thus  to  operate  on  the  term,  and 
produce  this  effect,  if  by  any  sound  con- 
struction of  the  will,    it  might  be  avoided. 

My  impression  is,  that  if  there  had  been 
nothing  else  in  the  will,  which,  by  con- 
struction or  otherwise,  would  continue 
the  term  beyond  the  death  of  Polly,  the 
mother  could  not,  on  that  event,  take  one 
half  for  life,  as  a  vested  remainder  in  her ; 
but  whether  she  would  or  not,  I  shall  not 
stop  to  enquire ;  being  satisfied,  as  before 
stated,  that  there  is  enough  in  this  will  to 
continue  the  term,  down  to  the  time  when 
the  youngest  child  shall  attain,  or  would 
have  attained  his  age  of  21  years ;  and  had 
the  mother  survived  that  time,  that  she 
would  then  have  taken  one  half  for  life. 

This  brings  us  to  the  enquiry,  whether, 
notwithstanding  the  death  of  the  mother, 
before  Thomas  arrived  at  his  age  of  21 
years  or  marriage,  the  term  is  to  continue 
and  pass  to  her  administrator,  until  it  is 
determined  by  the  marriage,  or  coming  of 
age  &c.  of  Thomas?  This  also,  is  to  be 
determined  by  the  whole  will. 

A  provision  was  intended  for  a  two- fold 
object.  B^irst,  for  her  personal  comfort, 
and  to  enable  her  to  make  a  plain  and 
frugal  living,  for  her  own  benefit;  and 
secondly,  to  enable  her  to  raise  and  educate 
the  children,  until  marriage,  or  their  com- 
ing of  age.  B^or  this  purpose,  the  estate  is 
to  be  kept  together,  and  used  on  her  plan- 
tation, and  his  debts  to  be  paid  out  of  the 
money    he   leaves  behind.     She  is  to 

244  ^charge  nothing  for  their   board  and 
clothes ;  and  in  short,  no  charge  is  to 

be  made  that  may  affect  their  estate,  inas- 
much, he  says,  '^as  he  has  provided  for 
them  in  the  foregoing  of  this  instrument, 
as  well  as  for  his  wife."  Was  it  his  inten- 
tion, that  in  case  his  wife  died,  during 
the  minority  of  his  children,  that  the  es- 
tate still  should  be  kept  together  on  her 
farm  by  her  heirs,  that  they  might  make 
a  living  for  themselves,  merely  deducting 
the  price  of  board  and  tuition,  &c.  of  his 
children,  though  she  could  not  have  held  it 
discharged  of  personal  care,  Ac?  Or,  was 
he  looking  simply  to  her  personal  comfort, 
and  to  that  dependence  on  her  for  suste- 
nance and  education,  calculated  to  preserve 
the  parental  authority;  at  the  same  time 
that  she  would  be  rewarded  by  the  surplus, 
to  be  taken  for  her  own  benefit,  for  that 
care  and  attention  he  expected  her  to  pay? 
He  thus  provides  for  them,  as  well  as   for 


her.  He  looked  to  her  personal  comiort, 
and  to  a  discharge  by  her,  of  the  most  im- 
portant duties  to  his  children,  and  enables 
her  to  discharge  them.  He  looked  to  no 
other  state  of  things.  Shall  we  carry  the 
provision  farther?  When  they  are  no 
longer  a  charge,  either  for  education  or 
support,  still  she  is  to  be  provided  for. 
Her  comfort  is  looked  to;  though  not  be- 
yond the  time,  when  she  will  cease  to  want 
it.  When  that  event  happens,  he  looks  to 
no  one  beyond  her,  but  his  children,  and 
those  of  his  blood,  who  are  to  take  in  re- 
mainder after  them.  Why  shall  this 
event's  happening  at  one  time,  have  a 
different  effect  from  what  it  would  have, 
happening  at  another?  If  we  give  it  these 
different  effects,  it  must  be  because  we  are 
forced  to  do  so,  by  the  rules  of  law  operat- 
ing on  the  estates  devised,  from  which  we 
cannot  escape  by  any  sound  interpretation 
to  be  put  on  the  will.  I  think  we  are  not 
driven  to  this;  but  that  the  whole  will 
justifies  the  interpretation  that  has  been 
contended  for.  Plain  men,  unversed  in 
legal  subtilties,  I  think  would  put  this  con- 
struction on  it;  and  it  would  seem,  until 
otherwise  advised,  the  appellee  him- 
245  self  so  considered  it.  Unlettered  *men 
are  generally  very  good  judges  of 
the  intention  of  wills  written  by  unlettered 
men. 

On  the  whole,  I  am  for  reversing  the  de- 
cree. 

The    PRESIDENT  concurred  with  Judge 
Carr,  and  the  decree  was  reversed.* 


Faulkner's  Administratrix    v.  Brocken- 
brough. 

May,  1896. 
MortffsSM— Paymcot  of  Mooey  after  Day  5tlpiilated.t 

—Where  it  is  stipulated  la  a  mortffaffe,  that  money 
shall  be  paid  on  or  before  a  fivea  day,  and  it  Is 
paid  after  that  day.  the  mortfirag-ee  is  not  deprived 
of  hts  rlg-htof  action  at  law  on  the  mortffafire. 
5«me— Same— Effect  of  Acceptaoce.— The  acceptance 
of  the  money  by  the  mortffafiree.  after  the  day 
appointed  for  payment  does  not  chansre  the  rights 
of  the  parties,  at  law. 

Austin  Brockenbrough,  brought  an  ac- 
tion of  detinue  against  Catharine  Faulk- 
ner, administratrix  of  Thomas  Faulkner 
deceased,  in  the  Superior  Court  of  King  & 
Queen  county,  to  recover  a  slave.  The  de- 
fendant pleaded  non  detinet,  and  issue  was 
joined. 

The  jury  found  a  verdict  for  the  plain- 
tiff, and  the  defendant  moved  for  a  new 
trial,  which  was  refused  by  the  Court.  To 
this  decision,  the  defendant  filed  a  bill  of 
exceptions,  setting  forth  the  evidence 
which  was  introduced  on  the  trial.  It 
states,  that  the  plaintiff  proved  at  the 
trial,  that  Elliott  Muse  and  wife,  had  con- 
veyed to  him  by  deed  of  mortgage,  for  val- 
uable consideration,  the  slave  in  dispute, 
on  the  9th  day  of  April,  1816.  This  deed 
recites,  that  the  said  Muse  had  executed 
his  bond,  with  Walter  Healy  and  George 
Healy  his  sureties,  for  the  sum  of 
246  *$3000,  payable  to  Austin  Brocken- 
brough, on  or   before  the  18th  day  of 


*jTn>os  Cabell,  who  was  absent  from  Indisposi* 
Uon,  authorised  the  Pbbsidsnt  to  say  that  he  con- 
curred with  JUDOB  Qbbxn. 

tSee  monographic  note  on  "Mortffaffes**  appended 
to  FoTkner  y.  Stuart,  OGratt  197. 
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April,  1817;  and  the  said  Muse,  wishinsr 
iarther  to  secure  the  payment  of  the  said 
aam  of  monej,  conveyed  the  property 
therein  described,  consisting  of  real  and 
personal  estate,  and  among  other  things, 
the  slave  in  dispute;  provided,  that  if 
KUiott  Muse,  Walter  Healy  or  George 
Healy,  should  pay  or  cause  to  be  paid  to 
the  said  Brockenbrough,  the  said  sum,  on 
or  before  the  18th  day  of  April,  1817,  with 
interest,  Ac.  the  deed  should  be  void. 

The  plaintiff  also  proved,  that  the  de- 
fendant was  at  the  Institution  of  this  suit, 
in  possession  of  the  said  slave. 

The  defendant  then  proved,  that  the 
plaintiff,  before  the  institution  of  this  suit, 
bad  been  paid  by  Walter  Healy,  one  of  the 
sureties  to  the  bond  above-mentioned,  the 
whole  amount  of  the  money  due  to  him, 
which  the  said  mortgage  was  intended  to 
aecnre;  but  that  the  said  plaintiff  had 
never  executed  a  release ;  and  that  this  suit 
was  brought  and  carried  on,  for  the  benefit, 
and  at  the  costs  of  the  said  Healy,  the  said 
plaintiff  having  consented  thereto.  On 
these  grounds,  the  defendant  moved  the 
Court,  at  the  trial,  to  instruct  the  jury, 
that  the  plaintiff  could  not-  recover  in  this 
action,  if  he  was  so  paid  off  his  debt; 
which  motion  being  over-ruled,  he  moved 
for  a  new  trial,  which  was  also  refused ; 
judgment  was  rendered  for  the  plaintiff, 
and  the  defendant  appealed. 

Lreigh,  for  the  appellant,  admitted  that, 
at  law,  if  there  be  a  feoffment  with  a  de- 
feasance, the  condition  must  be  strictly 
performed ;  but  he  contended,  that  in  this 
case,  the  facts  were  not  stated  with  the 
necessary  precision.  But,  even  if  the 
money  was  paid  after  the  day,  Brocken- 
brough, could  not  recover,  after  he  was 
fnlly  satisfied;  and  he  could  not  surely  re- 
cover for  the  benefit  of  another,  what  he 
could  not  recover  for  himself.  But  the  ac- 
ceptance of  the  money  by  Brockenbrough, 
waives  the  forfeiture.  In  Co.  Litt.  211, 
b.  sec.  341,  342,  343,  344,  there  are  analo- 
gous cases,  in  which  the  forfeiture 
247  is  waived,  by  acceptance  of  *money, 
&c.  It  appears  by  the  same  author, 
that  a  condition  for  a  mortgagor  to  do 
some  act,  is  always  construed  favorably 
for  him,  because  its  object  is  to  create,  and 
not  to  defeat  the  estate. 

Stanard,  for  the  appellee,  denied  that 
the  record  was  uncertain,  and  insisted  that 
it  sufiSciently  appeared,  that  the  money 
was  paid  after  the  day,  appointed  by  the 
condition  of  the  mortgage.  The  rule  of 
law  is  express,  that  conditions  of  this  sort 
must  be  strictly  performed.  The  instances 
cited  by  Coke  Littleton,  do  not  apply. 
They  only  prove,  that  the  place  of  per- 
formance may  be  changed  by  consent  of 
parties.  But  the  time  of  performance  does 
not  admit  of  such  alteration.  If  a  party 
receives  money  at  a  different  place,  from 
that  stipulated,  the  payment  is  good,  be- 
cause if  it  was  not  there  received,  the 
-debtor  might  go  to  the  right  place,  if  the 
money  was  not  accepted  there.  But  when 
the  time  has  passed,  he  has  no  such  option. 

But  it  was  incorrect  in  the  appellant,  to 
mov^  for  a  new  trial,  on  the  ground  of  im- 
proper instructions  given  by  the  same 
Judge,  before  whom  the  motion  is  made. 


Where  there  is  a  satisfied  trust,  an  action 
may  be  maintained,  either  by  the  trustee, 
or  the  cestui  que  trust.  Hopkins  v. 
Stevens,  2  Rand.  423. 

May  23.  The  PRESIDENT  delivered  the 
opinion  of  the  Court. 

The  only  question  in  this  case,  on  the 
merits,  which  is  presented  by  the  bill  of 
exceptions  filed  in  the  record,  is,  whether 
the  instruction  to  the  jury,  asked  for  by 
the  defendant,  was  properly  refused  by  the 
Judge?  After  the  plaintiff  had  exhibited 
his  evidence,  to  wit:  that  Elliott  Muse  and 
wife  had  conveyed  to  him,  by  deed  of 
mortgage,  for  valuable  consideration,  the 
slave  in  the  declaration  mentioned,  and 
also  the  deed  of  mortgage  duly  recorded ; 
and  also  had  proved,  that  the  defend- 

248  ant  was,  at    the    institution  *of    the 
suit,  in  possession  of  the  said  slave; 

the  defendant  then  proved,  that  the  said 
plaintiff,  before  the  institution  of  the  suit, 
had  been  paid  by  Walter  Healy,  one  of  the 
sureties  to  the  collateral  bond,  in  the  said 
mortgage  mentioned,  the  whole  amount  of 
the  money  due  to  him,  which  the  said  mort- 
gage was  intended  to  secure ;  but,  that  the 
said  plaintiff  had  never  executed  a  release, 
and  that  the  said  suit  was  instituted  and 
carried  on,  for  the  benefit  and  at  the  costs 
of  the  said  Healy,  the  said  plaintiff  having 
consented  thereto.  The  defendant  then 
moved  the  Court  to  instruct  the  jury,  that 
the  said  plaintiff  could  not  recover  in  this 
action,  if  he  was.  paid  off  his  debt  for  the 
benefit  of  the  said  Healy;  which  instruc- 
tion, the  Court  refused  to  give. 

Upon  these  premises,  it  is  not  easy  to 
imagine,  in  what  the  Court  erred,  in  re- 
fusing the  instruction.  There  is  nothing 
in  the  mortgage,  which,  by  any  possible 
construction  of  it,  would  make  a  payment 
after  the  day  stipulated  in  the  mortgage, 
equivalent  to  a  payment  at  or  before  the 
day;  and,  as  it  lay  upon  the  defendant  to 
prove  the  payment  at  or  before  the  day,  in 
discharge  of  the  defeasance  in  the  mort- 
gage, he  ought  to  have  stated  it  in  the  bill 
of  exceptions,  if  the  fact  was  so.  Havins: 
omitted  to  state  it,  it  must  be  taken,  that 
the  payment  relied  on,  was  after  the  day 
in  the  defeasance ;  and  in  that  point  of 
view,  the  law  is  very  plain. 

The  estate  of  the  mortgagee  in  the  prop- 
erty included  in  the  deed,  until  forfeiture, 
continues  as  at  the  common  law,  before  the 
interference  of  the  Courts  of  Equity.  He 
is  entitled  to  an  estate  as  tenant  in  mort- 
gage in  fee,  or  for  a  term  of  years,  as  the 
case  may  be ;  or  to  an  absolute  estate  in 
personal  property,  as  regards  the  title; 
subject  to  any  agreement  as  to  the  posses- 
sion, and  defeasible  at  law,  by  perform- 
ance of  the  condition.  Ryall,  &c.  v.  Rolle, 
Ac.  1  Atk.  179.  1  Pow.  on  Mortgages,  204. 
After  the  forfeiture  by  failing  to  perform 
the  condition,  whereby  the  estate  becomes 
absolute,  the  mortgagee  may  enter  upon  it, 
and  take  possession,  without  any  pos- 

249  sibility  at  law,  of  *being  evicted    by 
the   mortgagor;   1    Pow.   on    Mortg. 

185;  or,  if  the  possession  be  in  the  mort- 
gagor, he  may  recover  it  by  suit,  unless 
there  be  some  agreement  in  the  deed, 
(which  does  not  exist  in  this  case,)  vary- 
ing  the   rights   of  the  parties  at  common 
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law.  The  jadge,  therefore,  was  correct  in 
refusing  the  instruction  to  the  jury,  asked 
for  by  the  defendant.  The  mere  accept- 
ance of  payment  after  the  day  in  defeas- 
ance, cannot,  by  implication  or  inference, 
change  the  rights  of  the  parties,  as  to  per- 
sonal or  real  estate,  at  law ;  or  the  Statute 
of  7  Geo.  2,  chap.  20,  (which  is  not  in 
force  here,)  would  have  been  unnecessary, 
as  regards  the  latter,  in  England.  The 
fact  that  the  mortgagee  agreed  that  this 
suit  should  be  for  the  benefit  of  Healy, 
the  surety,  who  had  paid  the  money,  and 
at  his  costs,  has  no  influence  on  the  rights 
of  the  parties,  at  law,  or  in  equity;  as  there 
also,  a  surety  who  paid  the  money  would 
be  entitled  to  the  legal  effect  of  the  deed, 
upon  the  principle  of  substitution ;  which 
jurisdiction  of  equity  would  be  entirely 
frustrated,  if  payment  after  the  day,  by 
the  surety,  would  divest  the  legal  title  of 
the  mortgagee. 
Judgment  affirmed. 


250  *Clarke  v.  Tinsley's  Administrator. 

May,  1886. 
Chaocery  Practice— No  Issue— Order  for  an  Accouot.*— 

In  a  Cbancerv  cause,  when  a  replication  has  been 
entered,  and  afterwards  withdrawn,  it  is  error  for 
the  Court  to  order  an  account,  or  to  render  a  de- 
cree, until  a  new  issue  is  made  up.  A  deposition 
which  had  been  taken,  while  the  replication  was 
standing-,  cannot  be  read,  after  it  is  withdrawn. 
Same— Answer— Exceptions.  —  When  exceptions  are 
filed  to  an  answer,  they  must  be  disposed  of,  be- 
fore any  further  proceedings  can  take  place  in 
the  cause.  ^  .         i       <  woflM  > ■tfM» 

This  was  an  appeal  from  the  Chancery 
Court  of  Lynchburg.  The  whole  subject 
is  so  fully  unfolded  in  the  following  opin- 
ion, that  nothing  more  need  be  said. 

Wickham,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

May  24.  JUDGE  CARR  delivered  his 
opinion. 

Tinsley's  administrator  filed  his  bill 
against  Clarke,  a  former  Sheriff  of  Pittsyl- 
vania, stating,  that  his  intestate  had  sent 
by  mail  to  the  defendant.  Clerks'  tickets 
for  collection,  keeping  a  list,  and  sending 
on  one  for  the  Sheriff  to  enter  a  receipt  on, 
and  return :  that  no  receipt  has  been  re- 
turned, so  that  he  is  without  remedy  at 
law.  The  bill,  therefore,  prays  a  discov- 
ery, an  account,  and  decree  for  what  may 
be  found  due.  The  defendant  filed  a  very 
vague  and  unsatisfactory  sort  of  answer, 
stating  the  length  of  time  that  his  deputies 
did  the  business:  that  he  has  no  doubt,  if 
they  ever  received  any  fee  bills,  they  have 
accounted  for  and  paid  them :  that  some  of 
them  are  removed,  some  dead,  and  he  does 
not  think  he  ought  to  be  sued  after  such  a 
length  of  time.  (He  was  Sheriff  in  1808 
and  1809,  and  deputy  in  1810.  The  bill 
was  filed  in  1814. )  At  the  May  Rules,  1815, 
the  answer  was  filed,  the  plaintiff  replied 
to  it,  and  a  commission  issued.  Under  this 
commission,  the  deposition  of  Richard 
Jeffries  was  taken.  At  the  October  Term, 
1815,  by  consent,  the  replication  was 

251  set  aside,  and  leave  *given  the  plain- 
tiff to  amend  his  bill,  and  to   the  de- 


•The  principal  case  Is  cited  with  approval  in  Bassett 
T.  Cnnnlngrham,  7  Leifh  410:  Hartman  v.  Evans.  88 
W.  Va.  672.  18  S.  E.  Rep.  811.  and  distinguished  in 
Bichardson  v.  Donehoo,  16  W.  Va.  708. 


fendant,  to  amend  his  answer.  The 
amended  bill  calls  for  a  more  particular  an- 
swer; that  the  defendant  may  say,  whether 
he  did  not,  while  Sheriff,  in  1808-9,  or 
while  deputy,  receive  tickets  from  Tinsley, 
as  per  list  filed  with  the  bill ;  whether  he 
or  his  deputies  did  not  keep  books,  and  if 
so,  is  there  not  some  entry  of  these  there  ; 
and  calls  for  extracts,  &c.  &c.  The 
amended  answer  gives  rather  a  lame  ac- 
count of  the  matter,  speaks  of  the  books, 
of  tickets  being  entered  in  them,  of  pay- 
ments made,  &c.  but  produces  no  extracts. 
This  answer  was  filed  at  the  May  Rules,. 
1817,  and  a  replication  and  commission 
taken ;  and  at  the  April  Rules,  1818,  tbe 
cause  was  set  for  hearing  by  the  plaintiff. 
At  the  May  Term,  1818,  for  reasons  ap- 
pearing to  the  Court,  the  replication  is  set 
aside,  and  the  cause  remanded  to  the 
Rules.  At  the  October  Rules,  1818,  the 
plaintiff  filed  exceptions  to  the  answers, 
and  gave  a  Rule  for  a  better  answer ;  and 
the  defendant  insisting  on  the  sufficiency 
of  his  answers,  the  plaintiff  set  down  his 
exceptions  for  argument.  Then  comes  this 
entry,  at  the  May  Term,  1819.  **This 
cause  came  on  this  day  to  be  heard  on  the 
bills,  answers,  exhibits  and  the  examina- 
tion of  a  witness,  and  upon  the  exceptions 
to  the  answers ;  on  consideration  whereof, 
the  Court  doth  refer  the  accounts  to  a  com- 
missioner, who  is  to  examine,  &c."  in 
the  usual  style.  The  commissioner  reported 
a  balance  against  the  defendant,  stating* 
that  the  account  was  founded  on  the  bill  and 
answer,  and  deposition  of  Jeffries.  After 
the  report  returned,  but  before  it  was 
acted  on,  the  defendant  took  two  deposi- 
tions ;  one  of  his  clerk,  stating  the  infor- 
mation given  by  the  books;  the  other  oi  a 
witness,  proving  that  the  former  was  his 
clerk,  while  he  was  Sheriff.  The  Chancel- 
lor, in  October,  1820,  renders  a  decree  on 
the  report,  as  one  to  which  there  was  na 
exception. 

The  course  pursued  at  the  hearing,  as 
the  record  terms  it,  ^hen  the  case  came  on 
upon  the  exceptions,   was  a   singular   one. 

The  replication  having  been  with- 
252      drawn,  and  *the    cause    sent   to   the 

Rules ;  all  which  had  been  done  un- 
der the  replication,  was  undone;  and  amonir 
other  things,  the  deposition,  which  had 
been  taken,  was  suppressed.  When  tne 
cause  came  again  before  the  Court,  it  was 
not  for  a  hearing ;  there  was  no  issue  be- 
tween the  parties  on  the  main  subject.  It 
was  simply  an  appeal  to  the  Court,  to  decide 
whether  the  answer  was  sufficient,  or  not. 
If  it  was  thought  sufficient,  the  exceptions 
would  be  over-ruled,  and  the  cause  sent 
back  for  further  proceedings,  to  give  the 
plaintiff  a  chance  to  reply,  and  take  evi- 
dence. If  the  answers  were  deemed 
insufficient,  the  exceptions  would  be  sus- 
tained, and  the  defendant  ordered  to  put  in 
a  better  answer;  and  the  cause  would  be 
sent  back  to  be  matured  for  hearing.  In- 
stead of  doing  either  of  these  things,  the 
Chancellor  simply  directs  an  account,  as 
on  a  hearing;  and  thus  sends  the  matter 
to  the  commissioner  in  that  crude  state, 
without  a  decision  whether  the  exceptions 
were  good  or  bad,  without  any  issue  be- 
tween the  parties,  without   giving  the   de- 
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fendant  a  chance  to  support  hJs  answer  bj 
evidence,  and  with  the  deposition  to  be 
read  ag^ainst  him,  which,  by  the  subsequent 
proceedings,  had  been  annulled.  This 
was  no  doubt  an  oversight,  occurring  in 
tbe  hurry  of  business.  If  the  course  pur- 
sued by  the  Court,  could  be  considered  as 
over-ruling  the  exceptions,  then  the  an- 
swer, standing  unreplied  to,  must  be  taken 
as  true  in  every  particular;  but  the  record 
states,  that  the  deposition  of  Jeffries  was 
read«  and  the  commissioner  reports,  that 
it  was  one  of  the  grounds  of  his  account. 
The  evidence  afterwards  taken  for  the  de- 
fendant, is  not  regarded  in  the  slightest 
degree  by  the  Chancellor;  but  the  report 
is  confirmed,  simply  because  unexcepted 
to.  Whether  a  formal  exception  was  neces- 
sary, when  the  commissioner  stated  that  it 
was  founded  wholly  on  the  bill,  answer 
and  deposition,  and  when  the  defendant 
had  taken  evidence  to  impeach  it,  I  shall 
not  decide,  as  it  is  unnecessary.  The  pro- 
ceeding upon  the  exceptions  to  the  answer, 
was  wholly  irregular;  and  I  think  the  de- 
cree should  be  reversed,  and  the 
253  caUse  sent  back,  the  ^proceedings  set 
aside  subsequent  to  the  exceptions  to 
the  answer,  and  those  exceptions  to  be  set 
down  for  hearing  by  the  Chancery  Court. 

JUDGE    COAI^TBR   and    GREEN   con- 
curred, and  the  decree  was  reversed,  Ac* 


Mann  v.  Sutton. 

May.  1826. 
SpediUty  —  What  Constitutes— Joint  Suit  against 
Drawer  and  Bndoraer8.t— A  siDffle  bill,  under  seal. 
Is  not  a  note,  but  a  specialty:  and  therefore,  the 
drawer  and  endorsers  of  snch  a  note,  made  nego- 
tiable and  payable  at  the  Farmers'  Bank,  cannot 
be  sned  Jointly. 

William  Mann  brought  an  action  of  debt 
in  the  Superior  Court  of  Law  for  Caroline 
county,  against  Francis  V.  Sutton,  maker, 
and  William  Sutton,  John  Sutton,  jun. 
James  T.  Sutton,  and  Anderson  Barrett, 
endorsers,  of  a  negotiable  note  under  seal, 
for  $3000,  drawn  and  endorsed  by  the  de- 
fendants, as  aforesaid. 

The  defendants  pleaded  payment,  and 
also  demurred  generally.  The  Court  gave 
judgment  for  the  defendants,  and  the 
plaintiff  obtained  a  supersedeas.' 

Wickham,  for  the  appellant,  said  that 
by  onr  law,  negotiable  notes  at  the  Vir- 
ginia and  Farmers*  Banks  are  put  upon  the 
footing  of  foreign  bills  of  erchange;  and 
that  a  bill  of  exchange  would  not  lose  its 
character,  by  being  under  seal.  If  so,  a 
joint    action  is   given    in    both   cases,    by 

force  of  our  Acts  of  Assembly. 
254  *Stanard,  for  the  appellees,   denied 

that  any  case  could  be  found,  which 
supported  Mr.  Wickham's  assertion,  that  a 
bill  of  exchange  can  be  made  under  seal. 
By  the  fixed  principles  of  law,  the  contracts 
of  the  maker  and  endorsers  of  an  instrument 
under  seal,  are  of  different  natures  and 
dignity.  The  first  is  a  specialty;  the 
others  are  simple  contracts.  The  form  of 
action,  the  pleadings,  and  the  verdicts  are 


*The  Pbssidbnt  and  Judge  Cabbll  absent 
tSe«  generally,  monog^raphic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Ohurn.  18  Qratt.  801. 

The  principal  case  is  cited  in  Laidley  t.  Bright, 
17  W.  Va.  7W5.  7W. 


different  in  the  two  cases.  But  the  law 
only  places  notes  negotiable  and  payable, 
&c.  on  the  footing  of  bills  of  exchange. 
Can  a  specialty  be  called  a  note,  without 
confounding  the  legal  definitions  of  the 
two  things?  The  law,  in  giving  a  joint 
action  against  the  drawer  and  endorsers  of 
a  promissory  note,  committed  some  vio- 
lence on  the  principles  of  the  common  law. 
Shall  we  extend  this  violence  still  further, 
by  giving  a  joint  action  on  a  specialty? 

May  25.  JUDGE  CARR  delivered  his 
opinion. 

The  instrument,  which  is  the  foundation 
of  this  action,  is  a  single  bill  under  seal, 
by  which  F.  V.  Sutton  promises  to  pay  fco 
W.  Sutton,  or  order,  six  months  after  date, 
negotiable  and  payable  at  the  Farmers' 
Bank  of  Virginia,  the  sum  of  $3000.  There 
are  several  endorsers,  and  a  joint  action  of 
debt  is  brought  against  the  obligor  and 
endorsers.  A  demurrer  to  the  declaration 
was  put  in,  and  sustained  by  the  Court  be- 
low. The  simple  question  presented  is, 
can  this  action  be  sustained? 

Upon  general  principles,  there  could  not 
be  the  doubt  of  a  moment.  The  contracts 
of  the  obligor,  and  the  different  endorsers, 
are  several,  distinct,  and  of  different 
grades.  The  obligor  has  bound  himself  by 
a  sealed  instrument;  the  endorsers,  by 
their  hands  merely.  The  defence  cannot 
be  the  same. 

But,  we  have  an  Act  of  Assembly,  which 
authorises  the  holder  of  a  foreign  bill  of 
exchange  protested,  to  commence  and  pros- 
ecute an  action  of  debt,  for  principal, 
255  damages,  interest,  *and  charges  of 
protest,  against  the  drawers  and  en- 
dorsers, jointly,  or  against  either  of  them 
separately ;  and  we  have  another  Act,  say- 
ing that  nofces  made  negotiable  and  pay- 
able at  the  Virginia  and  Farmers'  Banks, 
shall  be  placed  on  the  footing  of  foreign 
bills  of  exchange;  and  as  this  obligation 
is  made  negotiable  and  payable  at  the 
Farmers'  Bank,  it  has  been  supposed,  I 
presume,  that  this  authorised  the  joint  ac- 
tion. The  conclusion  to  which  I  have  come 
in  this  matter,  differs  toto  ccelo  from  this. 
The  Act  says,  that  notes  made  negotiable, 
Ac.  shall  be  on  the  footing  of  bills  of  ex- 
change. This  is  not  a  note,  but  a  specialty ; 
differing  in  dignity,-  in  the  mode  of  de- 
fence, indeed,  in  all  the  legal  consequences, 
flowing  from  it.  It  is  a  general  rule,  that 
these  new  remedies,  innovating  upon  the 
settled  doctrines  of  the  common  law,  shall 
be  taken  strictly.  But,  the  most  liberal 
and  latitudinous  construction,  it  seems  to 
me,  could  not  extend  the  Act  of  Assembly 
to  the  case  before  us.  I  am  clear  that  the 
judgment  be  affirmed. 

JUDGES  GREEN  and  COALTER  con- 
curred, and  judgment  was  affirmed.* 


256  *Dabney  v.  Taliaferro. 

May.  1826. 
Sherifffst— Purnlshlog  Supplies  to  Prisoners.— A  Sher- 
iff, as  jailor,  is  bound  to  furnish  a  runaway  com* 


♦The  Pbesidbnt  and  Judob  CAsaiiL  absent;  the 
latter  of  whom  was  confined,  during  a  ffreat  part  of 
this  term,  by  a  severe  indisposition. 

tSee  monographic  note  on  "Sheriffs  and  Consta- 
bles*' appended  to  Ooode  v.  Gait.  Oilm.  152. 

By  common  law  the  sheriff  is  ex  officio  Jailor  and 
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mitted  to  the  jail,  with  snch  supplies  as  are 
necessary  for  tbe  season  of  the  year. 

Same— Bx-Offldo  Jailor— Liability.  —  A  sheriff  is  ex- 
officio  jailor,  and  is  liable  for  the  misconduct  of 
his  turnkey  ctr  servant. 

Instruction— Weli^ht  of  Evidence.— An  instruction  by 
the  Court,  that  the  facts  proved  are  not  conclusive 
evidence,  does  not  amount  to  an  instruction  as  to 
the  weifirht  of  evidence,  because  it  leaves  the 
whole  matter  open  to  the  jury. 

Sherlfff-Jallor-Llablllty.-Quaere.  If  a  jailor  is  reg- 
ularly appointed  by  the  Sheriff,  is  he  thereby  dis- 
chargred  from  responsibility  for  the  acts  of  his 
jailor? 

This  action  was  originally  brought  in  the 
Superior  Court  of  King  William  county. 
It  waa  an  action  of  trespass  on  the  case, 
brought  by  Taliaferro  against  Dabney,  as 
Sheriff  and  jailor  of  the  county  of  King 
William,  to  recover  the  value  of  a  negro 
man  slave,  the  property  of  the  plaintiff, 
who  was  confined  in  the  jail  of  the  said 
county,  as  a  runaway;  which  slave  was 
rendered  entirely  useless  to  his  master,  by 
neglect  of  duty,  on  the  part  of  the  defend- 
ant, as  Sheriff  and  jailor,  in  not  furnishing 
diet,  fire,  and  bed  covering. 

The  declaration  charges,  that  Dabney, 
by  the  law  and  custom  of  the  land,  was 
keeper  of  the  jail,  by  virtue  of  being  Sheriff 
of  the  said  county,  and  bound  to  keep  the 
said  jail  in  all  things  as  the  law  directs, 
for  the  confinement  and  safe  keeping  of 
all  persons  lawfully  committed  to  the  said 
jail,  as  prisoners :  that  by  the  same  law, 
he  was  bound  to  furnish  every  piisoner, 
with  wholesome  •  and  sufficient  food,  with 
sufficient  fuel,  when  necessary  and  proper, 
and  with  cleanly  and  sufficient  bed 
covering,  &c,  that  the  said  Dabney,  as 
Sheriff,  and  keeper  of  the  said  jail,  on  the 
day  of  January,  1821,  received  intotne  said 
jail,  a  certain  runaway  negro  slave,  named 
Bartlett,  the  property  of  the  plaintiff,  of 
the  value  of  $5u0:  that  the  said  Dabney, 
and  those  acting  for  him,  so  negligently 
and  carelessly  behaved  and  conducted  him- 
self and  themselves,  in  that  behalf,  that 
the  said  slave  became  diseased  and 
257  *frost-bitten  from  cold,  crippled 
and  maimed,  and  was  injured  by  and 
through  the  mere  negligence,  carelessness, 
and  default  of  the  said  Dabney,  and  was 
wholly  lost,  and  of  no  value  to  the  plain- 
tiff, to  his  damage  $1000. 

The  defendant  demurred  generally  to  the 
declaration ;  and  pleaded,  that  at  the  time 
of  the  supposed  injury,  he  was  not  the 
jailor  or  keeper  of  the  jail  of  the  said 
county  of  King  William.  Issue  was  joined, 
and  a  verdict  was  found  for  the  defendant. 
On  motion  of  the  plaintiff,  a  new  trial  was 
granted;  and  on  the  like  motion,  the  venue 
was  changed  to  the  Superior  Court  of  King 
&  Queen  county,  with  leave  to  the  plaintiff 
to  amend  his  declaration,  and  to  the  de- 
fendant, to  plead  any  additional  plea  or 
pleas  in  bar,  within  ninety  days. 

The  cause  was  tried  in  the  Superior  Court 
of  King  &  Queen,  where  the  jury  found  a 
verdict  for  the  plaintiff,  and  $400  damages. 

At  the  trial,  the  defendant  filed  two 
bills  of  exception.  In  the  first,  it  is  stated, 
that  the  defendant  move  the  Court,  to  in- 
struct the  jury,  that  the  defendant,    if  the 


the  jailor  his  mere  servant.    Stephenson  v.  Salis- 
bury (W.  Va.),  44  S.  E.  Rep.  217. 

See  monographic  note  on  "Jurisdiction**  appended 
to  Phippen  V.  Durham,  8  Oratt  467. 


jailor  of  King  William  county,  was  not 
bound  by  the  law  of  the  land,  to  have  fur- 
nished the  runaway  slave  in  the  declara* 
tion  mentioned,  who  was  committed  on  the 
7th  of  January,  1821,  with  blankets,  or 
other  bed  covering,  and  with  fuel;  which 
motion  was  over-ruled  by  the  Court,  and 
an  instruction  to  the  contrary  thereof  was. 
given  to  the  jury. 

The  second  bill  of  exceptions  stated,  that 
the  defendant  introduced  evidence  to  prove 
that  James  K.  Thornton,  who  was  tavern- 
keeper  at  the  court-house  of  King  William* 
had  the  custody  of  the  keys  of  the  jail,  be- 
fore and  after,  and  at  the  time  the  runa- 
way slave  was  committed  to  King  William 
county  jail:  that  he  received  all  prisoners 
who  were  committed  to  the  said  jail :  that 
he  dieted  them,  and  received  the  compen* 
sation  allowed  by  law  for  that  service :  that 
he  held  the  keys,  by  consent  of  the  Sheriff, 
and  acted  in  his  stead;  and  that  be 
exercised  complete  control  over  the  jail 
aforesaid.    The    plaintiff  'introduced 

258  evidence  to  *prove,  that  the  defendant 
was     allowed     by     the     Court,    the 

public  allowance  authorised  by  law  to  be 
made  to  the  jailor,  which  was  received  by 
him.  Whereupon,  the  defendant  moved  the 
Court  to  instruct  the  jury,  that  under  the 
law  of  the  land,  the  said  Thornton,  if  it 
was  proved  to  them  that  he  was  appointed 
by  the  Sheriff,  keeper  of  the  jail  aforesaid, 
was  alone  answerable  to  the  plaintiff's  ac- 
tion, and  not  the  High  Sheriff;  which 
motion  was  over-ruled  by  the  Court,  who 
instructed  the  jury,  that  the  High  Sheriff 
was  ex-officio  jailor  of  the  county,  unless 
he  appointed  some  other  person  as  jailor; 
and  that  the  defendant  was  liable  for 
the  misconduct  of  the  said  Thornton,  aa 
his  turnkey  or  servant,  unless  he  could 
prove  that  he  had  regularly  and  legally 
appointed  him  the  jailor;  and  that  the 
mere  facts  attempted,  as  above,  to  be 
proved  by  the  defendant,  were  not  con- 
clusive evidence  of  such  regular  appoint- 
ment by  the  defendant. 

Judgment  was  rendered  for  the  plaintiff, 
and  the  defendant  appealed. 

Wickham,  for  the  appellant,  said  that 
this  action  was  founded  on  our  Act  of  As- 
sembly, and  not  on  the  common  law :  tbat 
the  1  Rev.  Code,  235,  sec.  34,  which  points 
out  the  duties  of  jailors,  has  no  relation  to 
runaways,  as  is  proved  by  the  allowance  of 
forty  cents  per  diem,  for  their  maintenance 
and  support.  The  Act  concerning  runa- 
ways is  found  in  2  Rev.  Code,  284;  but  the 
term  prisoners,  which  is  used  in  the  Act 
just  quoted,  is  never  applied  to  runaways. 
The  allowance  of  forty  cents  per  diem 
would  be  exhorbitant  for  the  maintenance 
of  a  slave. 

But,  if  this  action  is  founded  on  the 
common  law,  no  specific  duties,  such  as  are 
required  by  the  Statute,  are  imposed  on  the 
Sheriff.  The  declaration  should  only  have 
alleged  the  breach  generally,  that  the  slave 
was  negligently  kept,  &c.  not  that  he  waa 
not  furnished  with  wholesome  and  sufficient 
food,  with  sufficient  fuel,  with  cleanly  and 
sufficient  bed  covering,  Ao, 

259  *But,  the  Sheriff  is  not  answerable 
for  the  acts  of  the  jailor.    The  jailor,  it 

is  true,  is  the  servant  of  the  sheriff ;  but  the 
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Sheriff  is  not  the  jailor.  As  to  ranawajs, 
certain  duties  are  imposed  on  the  jailors 
by  name,  and  not  on  tne   Sheriffs.    In  the 

1  Rev.  Code,  235,  jailors  are  required  to  per- 
form certain  acts,  which  clearlj  do  not 
belong  to  Sheriffs.  In  other  cases,  the 
Sheriffs  are  required  to  do  certain  things, 
where  jailors  are  certainly  not  intended. 
These  laws  shew  that  the  Legislature  con- 
sidered jailors  and  Sheriffs  as  distinct  per- 
sons.   The  same  distinction  is  observed  in 

2  Rev.  Code,  285;  where  it  is  made  the 
jailor's  duty  to  advertise  at  the  door  of 
the  court-house ;  but  the  Sheriff  is  to  sell  the 
slave,  if  it  should  be  necessary.  2  Rev. 
Code.  287.  sec.  12,  13,  affords  further  in- 
stances of  this  distinction.  That  the  jailor 
ia  liable  for  negligent  conduct,  is  proved  by 
Fitzh.  Nat.  Brev.  93-8,  and  12  Co.  137,  and 
Hawk  PI.  Cr.  b.  1,  c.  1. 

The  instruction  was  wrong,  because  it 
pronounced  an  opinion  on  the  weight  of  evi- 
dence. 

Stanard,  for  the  appellee,  said,  that  it 
was  the  duty  of  the  Sheriff  to  treat  his 
prisoners  with  humanity;  and  if  so,  the 
declaration  was  good,  in  charging  specifi- 
cally, such  gross  negligence,  as  amounts 
to  a  violation  of  his  duty  in  that  respect. 
Besides  this  particular  enumeration  of  in- 
stances of  negligence,  the  declaration 
charges,  in  general  terms,  that  the  defend- 
ant negligently  and  carelessly  conducted 
himself,  &c.  which  removes  Mr.  Wickham's 
objection  to  the  manner  of  charging  the 
gravemen.  1  Chitt.  Cr.  Law,  808.  1  In- 
stitutes, 295. 

The  instruction  was  correct.  The  Court 
was  called  on  to  instruct  the  jury,  that  the 
Sheriff  was  not  bound,  under  any  circum- 
stances, to  furnish  the  prisoner  with 
blankets  or  other  bed  covering,  and  with 
fuel,  and  the  Court  refused.  In  doing  so, 
it  well  supported  the  spirit  and  humanity 
of  our  law.  The  law  is  express  to  this 
effect.  1  Rev.  Code,  235.  The  distinction 
between  prisoners  and  runaways, 
260  ^committed  to  prison,  is  unfounded. 
Sheriffs  are  jailors.  2  Inst.  589; 
and  1  Black.  Comm.  346,  says  that  jailors 
are  the  servants  of  Sheriffs.  Therefore, 
the  latter  are  responsible  for  the  acts  of 
the  former.  An  Act  of  Assembly  gives  the 
Sheriff  an  action  against  the  magistrates 
of  the  county,  for  keeping  insufficient  jails. 
1  Rev.  Code,  250.  Why  is  this  given,  un- 
less the  Sheriff  is  responsible  for  escapes 
and  other  injuries,  arising  from  the  bad 
condition  of  the  jail?  It  is  even  doubtful, 
whether  any  action  would  lie  against  the 
jailor.  2  Bac.  Abr.  Tit.  ' 'Escapes  in  Civil 
Cases,"  ^.  2.  The  Sheriff  and  jailor  are 
treated  as  the  same  persons,  in  all  our 
laws. 

May  26.  JUDGE  CARR  delivered  his 
opinion.* 

Taliaferro  had  a  negro  man  committed  to 
the  jail  of  King  William  county,  on  the 
7th  of  January,  1821,  as  a  runaway.  The 
slave  having  become  frost-bitten,  while  in 
jail,  Taliaferro  brought  an  action  on  the 
case  against  the  Sheriff,  charging  that  the 
Sheriff  is,  by  the  law  of  the  land,  jailor, 
and  as  such,  bound  to  furnish  necessary 
food,    covering,    fire,   Ac.  to  all  prisoners: 
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that  the  defendant,  as  Sheriff,  received 
into  the  jail  of  the  county,  his  slave  com- 
mitted as  a  runaway;  and  that  he,  and 
those  acting  for  him,  so  negligently  and 
carelessly  conducted  themselves  in  that  be- 
half, that  the  slaves  became  diseased, 
frost-bitten  from  cold,  crippled  and 
maimed,  by  and  through  the  mere  negli- 
gence, carelessness,  and  default  in  duty, 
of  the  said  Sheriff  and  jailor,  and  was, 
and  still  is  of  no  value  to  the  plaintiff. 

To  this  declaration,  the  defendant  de- 
murred generally,  and  also  pleaded  several 
pleas.  A  trial  was  had,  and  a  verdict  for 
the  defendant.  The  Court  granted  a  new 
trial ;  and,  for  reasons  appearing,  changed 
the  venue  to  King  &  Queen.  Leave  also 
was  given  to  the  defendant,  to  plead  anew, 
and  to  the  plaintiff  to  amend.    After 

261  the  removal,  *a  jury  was  sworn,  and 
found  a  verdict  for   the  plaintiff,  for 

$400;  and  the  demurrer  being  over-ruled, 
the  Court  gave  judgment  for   the  plaintiff. 

During  the  trial,  two  bills  of  exceptions 
were  filed ;  and  it  was  to  the  correctness  of 
the  Court  in  deciding  these  points,  that 
the  argument  was  principally  confined. 

In  the  first  bill,  the  counsel  moved  the 
Court  to  instruct  the  jury,  that  the  defend- 
ant, if  jailor,  was  not  bound  by  the  law  of 
the  land,  to  furnish  the  runaway  committed 
on  the  7th  of  January,  1821,  with  blankets 
or  other  bed  covering,  and  with  fuel ;  which 
motion  was  over-ruled  by  the  Court,  and 
an  instruction  to  the  contrary  given. 

That  the  Court  did  not  err  in  refusing 
the  instructions  asked  for,  seems  very  clear 
to  me.  For  I  cannot  for  a  moment  sup- 
pose, that  by  the  law  of  the  land,  a  human 
being  may  be  imprisoned  in  mid-winter, 
and  yet  the  jailor  not  bound  to  provide 
him  with  covering  or  fire.  I  should  as  soon 
think  that  he  was  not  bound  to  furnish 
him  food.  If  the  Court,  therefore,  had 
stopped  at  merely  refusing  the  instructions 
asked,  there  could  have  been  no  doubt  of 
their  correctness;  but  they  over-ruled  the 
motion,  and  gave  instructions  to  the  con- 
trary; that  is,  being  asked  to  say,  that  a 
jailor  was  not  bound  to  furnish  covering 
and  fire  to  a  runaway,  committed  on  the 
7th  of  January,  the  Court  said  that  he  was 
bound;  and  I  think  they  were  right.  Can 
we  suppose  a  state  of  the  weather  at  that 
season,  which  would  justify  the  jailor  in 
neglecting  to  make  any  sort  of  provision 
for  the  cold,  neither  a  blanket  to  cover, 
nor  a  fire  to  warm  the  prisoner?  If  the 
particular  day  on  which  he  was  committed 
was  so  warm,  as  to  have  rendered  such 
provision  unnecessary  for  the  moment, 
could  the  continuance  of  such  weather  be 
counted  on,  with  so  much  certainty,  as  to 
justify  the  total  omission  of  attention  to 
the  subject?  I  speak  not  now  under  the 
Act  of  Assembly,  but  on  the  principles  of 
the  common  law ;  and  I  am  clearly  of  opin- 
ion, that  these  principles  do  not  warrant  or 
excuse  such  omission  and  neglect.  The 
genius  of  our  law  is  not  so  cruel  and  un- 
feeling. Non  obtusa  adeo  gestamus 
pectora. 

262  *The   second   exception.     The   de- 
fendant introduced  evidence  to  prove, 

that  one  Thornton,  the    tavern-keeper,    at 
the  court-house,  kept  the  keys  of   the   jail. 
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received  priaoQers,  dieted  them,  and  re- 
ceived the  compensation  allowed  by  law 
for  that  service:  that  he  held  the  keys  by 
consent  of  the  Sheriff,  and  acted  in  his 
stead:  that  he  exercised  complete  control 
over  the  jail.  The  plaintiff  proved,  that 
the  defendant  was  allowed  by  the  Court, 
the  public  allowance,  authorised  by  law  to 
be  made  to  the  jailor,  which  was  received 
by  him.  Whereupon,  the  defendant  moved 
the  Court  to  instruct  the  jury,  that  under 
the  law  of  the  land,  the  said  Thornton,  if 
it  appeared  to  them  that  he  was  appointed 
by  the  Sheriff,  keeperof  the  jail,  was  alone 
answerable  to  the  plaintiff's  action,  and 
not  the  High  Sheriff;  which  motion  was 
over-ruled,  and  the  Court  instructed  the 
jury,  that  the  Sheriff  was  ex-officio  jailor, 
unless  he  appointed  some  other  person 
jailor;  and  that  the  defendant  was  liable 
for  the  misconduct  of  the  said  Thornton 
as  his  turnkey  or  servant,  unless  he  could 
prove,  that  he  had  regularly  and  legally  ap- 
pointed him  the  jailor;  and  that  the  facts 
attempted  to  be  proved  as  above,  were  not 
conclusive  evidence  of  such  regular  ap- 
pointment. 

This  instruction  consists  of  three  posi- 
tions taken  by  the  Court.  1.  That  the 
Sheriff'  is  ex-officio  jailor.  This  I  take  to 
be  the  settled  rule  of  the  common  law ;  nor 
do  I  see  anything  in  our  Statute  changing 
it.  On  the  contrary,  they  seem  to  take  it 
as  the  basis,  on  which  their  provisions  are 
founded.  2.  The  Court  say,  that  the  de- 
fendant was  liable  for  the  misconduct  of 
Thornton  as  his  turnkey  or  servant,  unless 
he  proved  a  regular  appointment  of  him  as 
jailor.  This,  I  presume,  would  scarcely  be 
denied.  It  would  be  strange  to  say,  that 
the  principle  which  pervades  the  whole 
law,  qui  facit  per  alium,  facit  per  se,  did 
not  apply  here.  Suppose  the  Sheriff  were 
to  deliver  the  keys  of  the  jail  to  his  slave, 
and  order  him  to  attend  to  the  prisoners, 
and  carry   them  food,  and  this  slave  were 

to  set  the  jail  door  open,  and  let  them 
263      escape;    would   *not   the    Sheriff    be 

answerable?  Assuredly  he  would. 
3.  The  Court  said,  that  the  facts  attempted 
to  be  proved,  were  not  conclusive  evidence 
of  the  regular  and  legal  appointment  of 
Thornton,  jailor.  If  this  be  considered  an 
opinion  as  to  the  weight  of  evidence,  it 
was  erroneous;  for  this  belongs  solely  to 
the  jury.  But  it  does  not  strike  me  in  that 
point  of  view.  On  the  contrary,  it  was  sub- 
mitting the  weight  entirely  to  the  jury.  To 
say  that  evidence  is  conclusive,  is  to  decide 
that  nothing  can  rebut  it;  is  to  conclude 
the  jury  and  the  party.  Here,  every  thing 
was  left  at  large.  Bogle  v.  Somerville,  1 
Call,  561.  There  was  no  error  then  in  this. 
I  have  not  touched  the  question,  whether, 
if  the  Sheriff  had  regularly  appointed 
Thornton  his  deputy,  he  could  thereby 
have  relieved  himself  from  all  responsibil- 
ity for  his  acts,  because  the  Court  gave  no 
instruction  on  that  point,  and  it  is  not 
therefore  directly  raised.  But,  the  inclina- 
tion of  my  mind  is,  that  the  Sheriff,  not- 
withstanding such  appointment,  would  be 
liable,  as  in  other  cases,  for  the  acts  of  his 
deputy. 

JUDGES  GREEN  and  COALTER  con- 
curred, and  the  judgment  was  affirmed. 
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*Martin  v.  Auditor. 

May,  182e. 


Statute— Sequestration— Case  at  Bar.— Tbe  represen- 
tative of  a  British  subject,  whose  estate  was  se- 
questered under  the  law  of  1777,  and  who  does  not 
apply  to  the  Auditor  until  1822  for  a  certificate.  Is 
not  entitled  to  interest  on  his  claim,  after  the  1st 
of  January,  1811. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court,  where  J.  P.  Martin,  as 
administrator  of  S.  Martin  deceased,  filed 
a  petition  of  appeal  from  a  decision  of  the 
Auditor  of  public  accounts.  The  objects  of 
the  petition  are  fully  stated  in  the  follow- 
ing opinion.  The  Chancellor  dismissed 
the  appeal,  and  the  petitioner  appealed  to 
this  Court. 

Wickham,  for  the  appellant. 

Attorney  General,  for  the  appellee. 

May  27.  JUDGE  CARR  delivered  his 
opinion. 

In  October,  1777,  the  Assembly  passed  an 
Act  sequestering  the  estates  and  property 
of  British  subjects,  and  directing  the 
profits  to  be  paid  into  the  loan  office,  and 
certificates  of  such  payment  to  be  taken  in 
the  name  of  the  proprietor,  and  delivered 
to  the  Governor  and  Council.  In  17%,  they 
pass  a  law  saying,  that  in  all  cases  where 
estates  have  been  sequestered  under  tbe 
law  of  1777,  and  money  paid  into  the  treas- 
ury, it  shall  be  lawful  for  the  Auditor  to 
issue  to  the  person,  on  whose  account  such 
payment  has  been  made,  a  certificate  for 
the  value  thereof,  with  interest  at  6  per 
cent,  from  the  date  of  the  payment.  In 
1802,  it  is  enacted,  that  the  owners  of  cer- 
tificates do  deposit  them  with  the  treas- 
urer, who  shall  give  a  receipt  for  them, 
specifying  the  amount,  and  distinguishing 
principal  from  interest;  and  upon  such 
receipt  being  presented  to  the  Auditor,  he 
shall  issue  a  new  certificate  for  the  princi- 
pal, and  a  warrant  for  the  interest.  Sec- 
ondly. If  the  holders  of  certificates  do  not 
apply  before  the  1st  of  January, 
265  *1803,  for  warrants  for  interest 
thereon,  such  interest  shall  cease 
after  that  period.  An  Act  passed  in  1809, 
reciting  this  second  section,  extends  the 
time  for  which  interest  shall  be  given,  on 
application  to  the  Auditor,  to  1811 ;  with  a 
saving  to  infants,  femes  covert,  and  per- 
sons of  unsound  mind. 

The  appellant  is  the  administrator  of 
Martin  a  British  subject,  whose  estate  was 
sequestered.  He  applied,  in  1822,  to  the 
Auditor,  who  gave  him  a  certificate  for  the 
principal,  bearing  date  the  14th  of  May, 
1822,  without  interest,  and  a  warrant  for 
the  interest  up  to  the  1st  of  January,  1811. 
The  question  is,  has  Martin  a  right  to  the 
interest  from  1811  to  1822,  the  date  of  his 
certificate?  And  this  question  is  to  be 
solved  by  the  Acts  of  Assembly,  which  I 
have  stated.  It  is  not  a  question  of  power, 
or  of  justice,  but  of  intention  purely. 

The  law  of  17%,  on  the  presumption, 
probably,  that  the  certificates  directed  by 
the  first  Act,  had  been  lost  or  destroyed 
during  the  revolution,  dispenses  with  their 
production,  and  entitles  every  person,  in 
whose  name  money  had  been  paid  into  the 
treasury,  to  a  certificate  for  the  value 
thereof,  with  interest  at  6  per  cent.  In 
1802,  the  Legislature,  anxious   to  liquidate 
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and  discharge,  as  far  as  they  coald,  these 
tlebts,  direct  that  the  certificates  shall  be 
produced  to  the  treasurer,  who  shall  give 
a  receipt,  on  which  the  Auditor  shall  issue 
a  new  certificate  for  the  principal,  and  pay 
ofif,  by  warrant,  the  interest;  and  that,  if 
the  holder  did  not  apply  before  January, 
1803,  he  should  lose  his  interest  after  that 
time.  This  law  the  Legislature  had  a 
right  to  pass,  and  its  meaning  seems  very 
clear.  They  intended,  I  have  no  doubt,  to 
include  in  its  provisions,  every  British 
subject,  who  had  a  claim  for  payments  into 
the  treasury;  no  matter  whether  he  had 
obtained  a  certificate  of  such  payment,  or 
not.  It  is  true,  they  say  ''the  owners  of 
such  certificates,"  &c.  but  these  terms  are 
used,  I  think,  because  having,  by  a  former 
law,  directed  all  claimants  to  procure  this 
evidence  of  their  debt,  they  presumed 
266  that  *this  was  done;  and  that  the 
**owners  of  certificates"  compre- 
hended all  claimants.  On  what  possible 
ground  of  policy  or  justice,  could  they  in- 
tend to  make  a  distinction  against  the  dil- 
igent, who,  in  obedience  to  their  law,  had 
gotten  certificates,  and  in  favor  of  the 
negligent,  who  had  slept  on  their  claims? 
That  non-residence  would  not  give  this  ad- 
vantage, or  suspend  the  operation  of  the 
law,  is  clear;  because  the  whole  class,  on 
which  it  was  meant  to  operate,  were  for- 
eigners ;  and  this  is  more  especially  clear, 
under  the  law  of  1809,  extending  the  interest 
to  1811 ;  for,  this  law  has  a  saving  of  the 
rights  of  infants,  femes  covert,  and  insane 
persons ;  but  none  as  to  persons  out  of  the 
Commonwealth. 

Being  convinced,  therefore,  that  the  law 
meant  to  embrace  the  case,  and  that  the 
spirit  and  equity,  if  not  the  letter,  does 
embrace  it,  I  am  for  amrming   the  decree. 

JUDGES  GREEN  and  COALTER  con- 
curred, and  the  decree  was  afiQrmed.* 


Garland  V.  Richeson. 

May.  1820. 
e— Title  of— 5alt  by.t—The  assifimee  of 
a  bond  under  our  Statute,  does  not  acauire  tbe 
leiral  title  to  the  debt,  but  an  equitable  riffht, 
which,  by  virtue  of  the  Statute,  he  may  assert  at 
law  in  his  own  name:  and  he  has  his  election  to 
sue.  at  law.  in  his  own  name,  or  in  that  of  the  orifir- 
Inal  oblifiree,  for  his  benefit 

This  was  an  appeal  from  the  Superior 
Ckiurt  of  Law  for  the  county  of  Amherst. 

Hudson  M.  Garland  brought  an  action  of 
covenant  against  John  Richeson,  for  the 
benefit  of  Samuel  Garland.  The  instru- 
ment, on  which  the  action  was 
267  brought  *was  a  paper  signed  and 
sealed  by  the  defendant,  by  which  he 
bound  himself  to  pay  to  Hudson  M.  Gar- 
land   for    his  services    as   an   attorney,  as 


•The  Prbsidbnt  and  Judge  Cabell  absent. 

'^BoiKU—Asslin>ee— Title  of-Sultby.— It  Is  a  ireneral 
rnle  that  an  action  on  a  contract  must  be  brougrht 
in  the  name  of  the  party  in  whom  the  leiral  interest 
in  such  contract  is  vested.  The  legislature  alone 
has  power  to  make  an  exception  to  this  rule.  An 
exception  is  made  by  the  Ck>de,  ch.  144.  S  14.  p.  B83. 
which  authorizes  the  assignee  of  any  bond,  note  or 
writing  not  negotiable,  to  maintain  thereupon  any 
action  in  his  own  name  which  the  orlgrlnal  obligee 
or  payee  mlg-ht  have  brong-ht.  The  assisruee  ac- 
quires only  an  equitable  right  with  a  capacity,  ex- 
pressly given  him  by  statute,  to  assert  it  at  law  in 
his  own  name.  But  the  legal  title,  still  remaining 
in  the  obligee  or  payee,  a  right  of  action  is  incident 


much  money  as  two  persons,  tnerein 
named,  should  certify,  by  endorsement  on 
the  said  instrument,  that  the  said  services 
were  worth.  This  instrument  was  assigned 
to  James  Garland,  and  afterwards  assigned 
by  him  to  Samuel  Garland.  The  paper  in 
question  exhibited  these  facts  on  its  face. 
The  defendant,  after  craving  oyer  of  the 
instrument,  pleaded  two  pleas,  the  first  of 
which  it  is  not  necessary  to  notice.  In  the 
second  plea,  the  defendant  alleged  that  the 
plaintiff  could  not  maintain  this  action, 
because  the  plaintiff,  Hudson  M.  Garland, 
had  assigned  over  the  writing  to  James 
Garland  before  the  institution  of  the  suit, 
whereby  he  had  no  legal  right  or  title 
whatsoever  to  the  said  written  contract,  at 
the  time  of  the  commencement  of  the  said 
suit.  Issue  was  joined,  and  the  jury  found 
for  the  plaintiff,  on  the  first  plea;  and  on 
the  second,  they  found  specially  the  facts 
relating  to  the  assignment,  as  above  set 
forth.  The  Court  gave  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

Stanard,  for  the  appellant. 
Ko  Counsel,  for  the  appellee. 

May  27.     JUDGE  CARR. 

I  have  carefully  examined  the  reasoning 
and  the  authorities  relied  on  by  my  brother 
Green,  in  this  case;  and  I  have  come  to 
the  conclusion,  that  upon  precedent  and 
authority,  he  is  right.  At  the  same  time, 
I  must  say,  that  I  believe  the  Legislature 
intended  to  give  the  assignee  the  legal 
title ;  and  if  this  were  res  Integra,  I  should 
strain  hard  to  effectuate  that  intention.  In 
the  actual  state  of  things,  it  is  safest  stare 
decisis,  and  leave  it  to  the  Legislature  to 
explain  their  intention,  or  express  their 
will.     I  concur. 

268         *JUDGE  GREEN. 

This  case  turns  upon  the  question, 
whether  the  assignee  has,  under  our  Statute 
authorising  assignments  of  bonds,  &c.  a 
legal  right  to  the  debt,  or  ^nly,  as  at  com- 
mon law,  an  equitable  right  to  the  debt, 
with  a  capacity  to  sue  in  his  own  name  in 
a  Court  of  Law,  by  virtue  of  the  Statute, 
to  enforce  this  equitable  right?  If  the 
legal  title  to  the  debt  passes  by  the  assign- 
ment, then  the  assignor  having  no  longer 
any  title,  legal  or  equitable,  no  action  can 
be  maintained  in  his  name.  If  the  equi- 
table title  only  passes,  then  the  assignee 
may  sue  in  the  name  of  the  assignor,  as  at 
common  law,  upon  the  legal  title  remain- 
ing in  the  assignor,  or  in  his  own  name, 
by  virtue  of  the  Statute,  on  his  equitable 
right;  the  Statute,  upon  this  construction, 
giving  a  new  remedy  without  abolishing 
the  old. 

By  the  common  law,  anciently,  a  chose  in 
action  was  not  assignable ;  and  the  assign- 


thereto,  and  the  assignee  may.  at  his  election,  sue 
at  law  in  his  own  name,  or  in  that  of  the  obligee  or 
payee  for  his  benefit.  Clarksons  v.  Doddridge.  14 
Gratt.  44.  citing  principal  case  as  authority.  On  the 
same  subject,  the  principal  easels  cited  In  Feazle  v. 
DiUard.  B  Leigh  34:  Dunn  v.  Price.  11  Leigh  209; 
Pates  V.  St.  Clair.  11  Gratt  28:  Hunter  v.  Lawrence. 
11  Gratt  130:  Stebblns  v.  Bruce.  80  Va.  39i»:  Cbarke 
V.  Hogeman.  13  W.  Va.  728,  730;  Tingle  v.  Fisher.  20 
W.  Va.  509;  Bentley  v.  Standard.  Fire  Ins.  Co..  40  W. 
Va.  735,  737,  23  S.  E.  Rep.  586;  Garber  v.  Blatchley,  «0 
W.  Va.  147.  41  S.  E.  Rep.  225;  Blane  v.  Drummond.  8 
Fed.  Cas.  683.  See  further,  monographic  noU  on 
"Bonds"  appended  to  Ward  v.  Chum.  18  Gratt  SOU 
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ment  had  no  effect  at  law,  or  in  equity. 
3  Vin.  Abr.  151,  pi.  2,  152,  pi.  10.  After- 
wards, Courts  of  Equity  protected  assign- 
ments made  in  satisfaction  of  a  precedent 
debt,  but  not  such  as  were  made,  either 
voluntarily,  or  for  a  consideration  then 
paid;  since,  to  protect  such  assignments, 
would  lead  to  maintenance.  Ibid.  151,  pi. 
5,  and  note.  The  Courts  of  Law  adopted 
this  distinction,  and  took  notice  of  the 
equitable  rights  of  the  assignee,  when  a 
suit  was  brought  in  the  name  of  the  as- 
signor for  his  benefit.  Ibid.  152,  pi.  9. 
At  and  after  period.  Courts  of  Equity  re- 
spected and  protected  all  assignments 
made  on  good  consideration,  without  re- 
gard to  the  distinction  above  mentioned ; 
and  the  Courts  of  Law  followed  the  ex- 
ample. Ibid.  152,  pi.  10,  note;  150,  B.  pi. 
2.  An<!  now,  in  all  cases,  the  Courts  of 
Law  in  England  protect  the  rights  of  an 
assignee,  suing  in  the  name  of  the  as- 
signor, so  far  as  not  to  permit  the  assignor 
to  dismiss  the  suit  or  to  release  the  action. 

Our  first  Statute,  authorising  assign- 
ments, was  enacted  in  1705.  3  Hen.  Stat, 
at  Large,  378.  It  provides,  **that 
269  *it  shall  and  may  be  lawful  for  any 
person  or  persons,  to  assign  or  trans- 
fer any  bond  or  bill  for  debt,  over  to  any 
other  person  or  persons  whatsoever,"  and 
that  **the  assignee  or  assignees,  his  and 
their  executors,  &c.  by  virtue  of  such  as- 
signment, sh^U  and  may  have  lawful 
power  to  commence  and  prosecute  any  suit 
at  law,  in  his  or  their  own  name  or  names, 
for  the  recovery,  &c.  as  the  3rst,  (obligee) 
his  executors,  &c.  might  or  could  lawfully 
do.  Provided,  that  in  any  suit,  commenced 
on  such  bond  or  bill  assigned,  the  plaintiff 
shall  be  obliged  to  allow  all  discounts  that 
the  defendant  can  prove,  either  against 
himself,  or  against  the  first  obligee.*' 

An  Act  of  1730,  4  Hen.  Stat,  at  Large, 
275,  extended  the  provisions  of  the  Act  of 
1705,  to  promi^ory  notes.  In  1786,  these 
Statutes  were  re-enacted  in  an  abridged 
form,  providing  that  * 'assignments  of 
bonds,  bills  and  promissory  notes,  and 
other  writings  obligatory,  for  the  payment 
of  money  or  tobacco,  shall  be  valid,  and 
an  assignee  of  any  such  may,  thereupon, 
maintain  an  action  of  debts  in  his  own 
name,  but  shall  allow  all  just  discounts, 
not  only  against  himself,  but  against  the 
assignor,  before  notice  of  the  assignment 
was  given  to  the  defendant.'*  In  1795,  the 
provisions  of  the  Act  of  1786,  were  ex- 
tended to  all  writings  obligatory  whatever; 
and  these  Acts  were  re-enacted  at  the  re- 
visal  of  1819. 

I  consider  the  Acts  subsequent  to  that  of 
1705,  as  not  intended  to  vary  the  construc- 
tion of  the  first  Act,  in  respect  to  the  effect 
of  the  assignment,  although  the  phrase- 
ology is  varied,  with  a  view  to  abridge  the 
law,  as  is  common  in  ourrevisals;  and  this 
opinion  seems  always  to  have  prevailed  in 
this  Court,  where  it  has  been  held,  that  the 
assignee  takes  the  bond,  not  only  subject 
to  all  discounts,  according  to  the  terms  of 
the  Statute,  but  to  all  equities  (whether 
coming  within  the  term  discounts  or  not,) 
to  which  it  was  subject  in  the  hands  of  the 
obligee;  Norton  v.  Rose,  2  Wash.  233. 
Pickett  V.    Morris,    lb.   255.     Stockton   v. 


Cooke,   3  Munf.    68;  and  that,    not- 

270  withstanding    the  "^Statute,    the    as- 
signee was  entitled  to  the  same  remedy 

in  equity,  that  he  was  entitled  to  before 
the  Statute;  the  remedy  at  law  being- 
cumulative,  and  not  exclusive.  Wynne  v. 
Bowles,  6  Munf.  23. 

To  justify  these  decisions,  the  Court 
must  have  considered,  that  the  legal  title 
to  the  debt  did  not  pass  by  the  assignment, 
but  only  an  equitable  right,  with  the  right 
to  sue  at  law,  in  the  name  of  the  assignee : 
that  the  declaration,  that  it  should  be  law* 
ful  to  assign,  was  intended  only  to  abrogate 
the  rule  of  the  common  law,  that  the  a»* 
signment  of  a  chose  in  action  was  not 
available  to  any  purpose;  and  that  the 
right  of  the  assignee  to  sue  in  his  own 
name,  resulted  from  the  express  provision^ 
to  chat  effect,  of  the  Statute;  which  right 
would,  without  such  provision,  have  re- 
sulted from  the  transfer  of  a  legal  title  to- 
the  debt,  and  if  such  legal  title  had  passed, 
the  authority  to  sue  in  the  name  of  the 
assignee  would  have  been  superfluous.  If 
the  Court  had  held,  that  the  legal  title  ta 
the  debt  passed  by  the  assignment,  then 
they  could  not  have  held,  that  any  equity 
against  the  bond,  not  coming  within  the 
description  of  discounts,  could  bind  the 
assignee,  without  notice  of  the  equity ;  as, 
if  the  equity  was  founded  on  a  fraud  in  the 
consideration  of  the  bond.  This  could  be 
no  defence  at  law,  not  being  a  discount; 
and  after  judgment  for  the  assignee  at 
law,  if  the  debtor  applied  for  relief  on  that 
ground,  to  a  Court  of  Equitjr,  a  plea  that 
the  assignee  was  a  bona  fide  purchaser  of 
the  legal  title  to  the  debt  secured  by  the 
obligation,  without  notice  of  any  equity, 
would  be  a  complete  defence,  on  the  maxim 
of  the  Court  of  Equity,  which  is  without 
exception,  that  he  who  has  the  legal  title, 
and  equal  equity,  must  prevail  in  that 
Court;  and  a  purchaser  without  notice  has 
a  perfect  equity.  But,  where  a  purchaser 
acquires  only  an  equitable  title,  the  maxim 
is,  qui  prior  est  tempore,  potior  est  jure. 
So,  if  the  legal  title  to  the  debt  passed  by 
assignment,  a  Court  of  Equity  could  not 
aid  the  assignee,  otherwise  than  they  could 
have  aided  any  other  person  having  a 
legal  title,  when    he    was   prevented 

271  *from  pursuing  his  right  at    law,  by 
fraud,    accident     or      mistake.     The 

original  jurisdiction  of  the  Court  of 
Equity,  to  aid  an  assignee  of  a  chose  in 
action,  was  founded  on  the  fact,  that  he 
had  only  an  equity,  which  he  could  not 
assert  at  law.  If  the  Statute  had  the  effect 
of  giving  the  assignee  the  legal  title  to  the 
debt,  as  well  as  a  remedy  at  law,  then  this 
foundation  of  the  jurisdiction  would  fail; 
and  although  the  assumption,  by  a  Court 
of  Law,  of  a  jurisdiction  once  confessedly 
belonging  exclusively  to  a  Court  of  Equity, 
will  not  take  away  the  original  jurisdiction 
of  the  latter;  yet,  when  a  Statute  converts 
an  equitable  estate  into  a  legal  estate,  it 
destroys  the  jurisdiction  of  the  Court  of 
Equity.  Thus,  before  the  Statute  of  uses, 
all  uses  were  solely  of  equitable  jurisdic- 
tion. After  that  Statute,  all  uses  executed 
by  it,  became  subjects  of  the  jurisdiction 
of  the  Courts  of  Law,  and  were  taken  away 
from  equity ;  the  latter  retaining  no  juris- 
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•diodon  over  any  itaes,  but  those  not  exe- 
cuted by  the   Statute. 

Upon  authority,  therefore,  I  conclude, 
that  an  assignee,  nader  our  Statute,  does 
not  acquire  the  legal  title  to  the  debt,  but 
an  equitable  right,  which,  by  virtue  of  the 
Statute,  he  may  assert  at  law  in  his  own 
name ;  and  that  he  has  his  election  to  sue 
at  law,  in  his  own  name,  under  the  Stat- 
ute; or,  in  the  name  of  the  original 
obligee,  for  his  benefit,  upon  the  strength 
of  the  legal  title  remaining  in  the  obligee: 
that  the  judgment  must  be  reversed,  and 
judgment  given  for  the  appellant,  notwith- 
standing the  verdict  of  the  jury  upon  the 
issne  joined  upon  the  second  plea;  that 
plea  and  verdict  alleging  matter,  which, 
although  true,  is  no  bar  to  the  plaintiff's 
action. 

JUDGE  COALTBR  concurred,  and  the 
judgment  was  reversed.* 
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♦Hays  V.  Wood. 

May.  1826. 

Real  Estate— Porchsse  Jointly— Lien  for  Parchaje 
ftoney  Advanced.— Wliere  two  persons  purchase  a 
tract  of  land  jointly,  and  one  of  them  pays  more 
tlian  bis  proportion  of  the  purchase  money,  while 
the  other  ukes  a  conveyance  of  the  whole  to  him- 
self, the  person  who  has  advanced  more  than  his 
share,  has  a  Hen  on  the  land  for  the  money  so  ad- 
vanced. 

Bqwity  Jariadlctlon.t— In  snch  case,  if  the  plaintiff 
does  not  pray  to  subject  the  land,  bi)t  only  for  a 
personal  decree  for  the  balance  due,  equity  will 
nave  jurisdiction. 

Appeal  from  the  Staunton  Chancery 
Court,  where  Wood  filed  a  bill  against  Hays, 
stating  that  Hays  and  himself  made  a  joint 
purchase  of  a  tract  of  land,  which  was  sold 
for  the  sum  of  $4000 ;  and  articles  of  agree- 
ment were  entered  into  between  them  and 
the  vendor,  whereby  the  vendor  bound  him- 
self to  make  a  title  for  the  said  land 
to  the  said  Hays  and  Wood;  and  they 
bound  themselves  in  return,  to  pay  to 
the  vendor  the  purchase  money  afore- 
said, in  the  manner  stipulated;  that  the 
plaintiff  paid  up  his  full  moietv  of  the 
purchase  money,  and  more;  whereupon 
he  expected  a  conveyance  to  himself  and 
the  said  Hays,  of  the  land  aforesaid ;  that 
the  said  Hays  had  fraudulently  procured  a 
conveyance  of  the  said  land,  to  be  made  to 
himself  alone.  The  bill,  therefore,  prayed, 
that  an  account  might  be  taken,  if  nec- 
essary, to  ascertain  how  much  the  plaintiff 
had  over-paid  his  moiety  of  the  purchase 
money ;  that  the  said  Hays  might  be  de- 
creed to  re-pay  the  surplus  to  the  plaintiff, 
and  to  convey  one  moiety  to  him,  &c. 

The  answer  of  Hays  states,  that  he  made 
a  verbal  agreement  for  the  land,  for  his 
own  benefit  alone;  but  afterwards,  being 
unable  to  furnish  all  the  means  necessary 
for  the  purchase,  he  entered  into  a  verbal 
agreement  with  the  plaintiff,  by  which  the 
plaintiff  should  aid  the  defendant  in  mak- 
ing his  payments;  and,  if  the  defendant 
could  sell  the  land  in  a  short  time,  the 
plaintiff  should  have  half  of  the  profits; 
if  not,  the  defendant  should  pay  him  back 
his  advances  and  keep  the  land;  that 
accordingly,  the  written  contract  was 
ezecnted,     mentioned     in    the     bill,    and 


•The  Pbsbidbnt  and  JuBoa  Cabell,  absent. 
'tSee generally,  monographic  fio<€ on  "Jurisdiction* 
appended  to  Phippen  v.  Durham,  8  Oratt.  467. 
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deposited  *in  the  hands  of  captain 
John  Field,  as  a  mere  security ;  that 
the  plaintiff  advanced  to  the  defendant,  to- 
wards the  immediate  instalment,  a  slave, 
Ac,  The  defendant  stated  a  variety  of 
transactions,  by  which  it  would  appear  that 
the  plaintiff  was  in  his  debt  on  other  ac- 
counts, Ac. 

The  accounts  between  the  parties  were 
referred  to  a  commissioner  who  reported  a 
balance  due  to  the  plaintiff  of  $492  15  cents 
with  interest,  &c. 

Depositions  were  taken,  and  the  Chan- 
cellor decreed,  that  the  report  of  the  com- 
missioner should  be  afiSrmed;  and, 
dismissing  so  much  of  the  plaintiff's  bill  as 
seeks  a  conveyance  of  the  land  therein  men- 
tioned, decreed  that  the  defendant  should 
pay  to  the  plaintiff  the  sum  reported  by  the 
commissioner,  viz:  $492  15  cents,  with 
interest,    &c. 

From  this  decree  the  defendant,  Hays, 
appealed  to  this  Court. 

LfCigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

May  29.  JUDGE  COALTBR  delivered 
his  opinion,  in  which  the  other  Judges 
concurred,  t 

Richard  Wood  the  appellee,  and  David 
Hays  the  appellant,  on  the  9th  of  October,. 
1815,  purchased  a  tract  of  land  from  John 
Wood,  for  the  consideration  of  $4000,  pay- 
able, as  mentioned  in  the  articles  of  agree- 
ment, entered  into  between  them,  on  that 
day. 

The  bill  alleges,  that  the  appellee  had 
paid  more  than  his  moiety  of  the  purchase 
money;  but  that  the  appellant  had  received 
a  title  for  the  whole  land.  He  therefore 
prays,  that  the  appellant  may  be  decreed  to 
re-pay  the  surplus,  and  convey  the 
274  moiety  of  the  land.  The  answer  ♦al- 
leges; that  the  appellant,  in  1815, 
made  a  verbal  agreement  to  purchase  the 
land  of  John  Wood,  on  his  own  account, 
but  finding  that  he  was  unable  to  furnish 
all  the  property,  paper,  &c.  necessary  to 
make  the  first  payment,  and  wanting  some 
one  to  be  responsible  with  him  for  the  de- 
ferred payments,  he  entered  into  a  verbal 
agreement  with  the  appellee,  that  he  should 
aid  him;  and  if  the  appellant  could  sell  the 
land  in  a  short  time,  the  appellee  should 
have  one  half  of  the  profits,  and  if  not, 
that  he  would  pay  him  back  his  advances, 
and  keep  the  land;  and  in  consequence  of 
this,  the  written  agreement  aforesaid  was 
entered  into;  and,  as  a  better  security  for 
his  performance,  the  agreement  was  to  be 
deposited  in  the  hands  of  captain  John 
Field :  that  the  appellee  did  make  certain 
advances  towards  the  purchase,  &c.  but 
afterwards  agreed,  that  if  the  appellant 
would  pay  him  the  amount  which  he  had 
advanced,  he  would  give  up  all  claim  to  the 
land,  which  he  agreed  to,  and  paid  various 
sums  to  him,  and  orders  he  drew  on  him, 
&c.  so  as  fully  to  reimburse  his  advances : 
that  the  appellee  is  in  his  debt  on  other 
accounts,  &c.  He  admits,  that  he  obtained 
a  conveyance  for  the  whole  tract,  but  de- 
nies that  it  was  fraudulently  obtained,  as 
charged  in  the  bill ;  and  should  the  Court 
direct  an  account,  he  prays  that  the 
balance  due  him,  may  be  decreed,  Ac. 


(The  Fbbsidbnt  and  Judob  Cabbll,  absent. 
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Taking  it  that  these  verbal  agreemeats 
could  have  been  proved,  and  were  proved, 
which  is  not  admitted ;  the  appellee  wonld 
have  been  entitled  to  a  lien  on  the  land, 
for  the  purchase  money  advanced  by  him, 
and  not  re-paid  by  the  appellant;  and  in 
amending  the  bill  according  to  this  state- 
ment, the  Court  clearly  would  have  bad 
jurisdiction  to  settle  the  accounts,  and  de- 
cree payment,  &c.  But,  without  amending 
the  bill,  so  as  to  subject  the  land  as  afore- 
said, (which  the  appellee  had  a  right  to  do, 
admitting  that  the  statements  in  the  an- 
swer are  true,)  the  parties  consent  that  the 
accounts  should  be  taken,  and  a  balance  ap- 
pearing due  from  the  appellant,  a  personal 
decree  is  rendered  against  him  for  that 
balance.  Tnis  it  was  competent  for 
275  them  to  *do ;  and  this  personal  decree 
alone,  when  it  might  have  been  made 
to  extend  to  the  land,  is  beneficial  to  the 
appellant,  and  ought  not  to  oust  the  Court 
of  Equity,  of  its  legitimate  jurisdiction  in 
this  case. 

On  this  ground,  I  perceive  no  error  in 
the  decree,  so  far  as  it  regards  the  juris- 
diction of  the  Court. 

But  it  is  said,  that  the  exception  by  the 
appellant  to  the  commissioner's  report, 
ought  to  have  been  sustained.  I  have 
examined  the  accounts  with  considerable 
attention,  and  am  not  satisfied  that  the 
Court  erred  in  this  respect. 

I  think,  therefore,  that  the  decree  ought 
to  be  aflSrmed. 

Decree  afiQrmed. 


Risen  V.  Berry. 

May.  1880. 

ArMtrstlon  and  Award  -  Award  -  Validity  -  Joint 
Award  by  Arbitrators  and  Umpire.*— Where  a  sub- 
mission is  made,  of  all  matters  in  difference  be- 
tween two  parties,  in  a  particular  suit  then 
dependinir.  to  two  persons,  and  such  umpire  as 
they  shall  choose,  and  their  award  to  be  made  the 
Judarment  of  the  Court:  and  the  arbitrators  and 
umpire  act  together  and  make  a  Joint  award :  such 
award  will  be  srood. 

8auie-3anie— Same.*— Although  the  award  does  not 
state  that  the  third  person,  whosigrned  the  award, 
had  been  chosen  by  the  arbitrators,  as  umpire, 
yet  that  fact  may  be  proved  by  other  evidence. 

Same— 3ame— Same.*- If  the  third  person  who  sifirned 
the  award,  were  a  mere  stranger,  this  would  not 
vitiate  the  award. 

This  was  an  ap(>eal  from  the  Superior 
Court  of  Amelia  county. 

Berry  brought  an  action  of  slander 
against  Rison ;  and  afterwards,  the  parties 
came  into  Court  in  person,  and  agreed  to 
submit  ^^all  matters  in  difference  between 
them  in  this  suit,  to  the  final  determina- 
tion of  Allen  Jeter  and  John  Baldwin,  and 
such  umpire  as  they  shall  choose,  and  that 
their  award  thereupon  shall  be  made 
276  the  judgment  of  *the  Court;  and  that 
said  arbitrators  and  their  umpire  may 
proceed  to  make  the  award  ex  parte,  in 
case  either  party  shall  fail  to  attend  them, 
after  receiving  ten  days  notice  of  the  time 
and  place  appointed  for  that  purpose." 

The  arbitrators  returned  their  award,  in 
these  words:     **On    hearing    the   evidence 


*See  monotrraphlc  note  on  "Arbitration  and 
Award"  appended  to  Bassett  v.  Cunulnffham,  9 
Oratt  084. 

Tbe  principal  case  Is  cited  with  approval  In  State 
V.  Kawson.  26  W.  Va.  84;  Rogers  v.  Corrothers,  26 
W.  Va.846. 


and  argument  of  counsel,  on  both  sides  of 
the  question,  we,  as  referees,  are  of  opin- 
ion, that  the  defendant  Kison  pay  unto  the 
plaintiff  Berry,  the  sum  of  one  thousand 
dolUrs." 

(Signed,)  Allen  Jeter. 

John  Baldwin. 
Henry  Haskew. 

The  defendant  objected  to  the  paper  ex- 
hibited as  an  award,  on  the  grounds  that  it 
does  not  conform  to  the  order  of  reference 
made  in  this  case,  whereby  the  case  was 
submitted  to  Allen  Jeter  and  John  Bald- 
win, and  their  umpire:  that  the  award  is 
made  and  signed  by  Allen  Jeter,  John 
Baldwin,  and  Henry  Haskew,  and  does  not 
shew  on  the  face  of  it,  that  Henry  Haskew 
was  the  umpire  chosen  by  the  referees; 
which  objection  the  Court  over-ruled,  be- 
cause it  should  be  inferred  from  the  award 
that  Haskew  was  regularly  chosen,  and  be- 
cause it  was  proved  by  oral  evidence,  that 
he  was  so  chosen ;  to  which  opinion,  the 
defendant  excepted;  and  judgment  was 
rendered  on  the  award. 

The  defendant  appealed. 

The  case  was  submitted  without  argu- 
ment. 

May  29.  JUDGE  CARR  delivered  the 
opinion  of  the  Court,  t 

The  appellee  brought  an  action  of  slan- 
der against  the  appellant.  Pending  tbe  ac- 
tion, the  parties  in  pejrson  came  into  Court, 
and  agreed  to  submit  '*alf  matters  in 
difference  between  them  in  this  suit,  to 
the  final  determination  of  Allen 
277  *Jeter  and  John  Baldwin,  and  such 
umpire  as  they  shall  choose,  and  that 
their  award  thereupon,  shall  be  made  the 
judgment  of  the  Court ;  and  that  the  said 
arbitrators  and  their  umpire  may  proceed 
to  make  their  award  ex  parte,"  on  giving 
notice,  &c. 

The  arbitrators,  (as  the  bill  of  exceptions 
states)  regularly  chose  Henry  Haskew 
their  umpire;  at  what  time,  does  not 
appear.  The  arbitrators  and  the  umpire 
proceeded  together,  to  hear  the  cause,  each 
signing  their  proceedings  prior  to  the 
award;  and  finally  returned  into  Court  the 
following  award :  **On  hearing  the  evi- 
dence and  arguments  of  counsel  on  both 
sides  of  the  question,  we,  as  referees,  are 
of  opinion,  that  the  defendant  Rison,  pay 
unto  the  plaintiff  Berry,  the  sum  of  one 
thousand  dollars. "  Signed,  A.  Jeter,  John 
Baldwin,  Henry  Haskew. 

It    has    been     objected    to    this    award, 

1.  That  the  submission  was  to  Jeter  and 
Baldwin,  and  such  umpire  as  they  may 
choose;  and  the  award  is  signed  by  Jeter, 
Baldwin,  and  Haskew,  without  any  state- 
ment by  the  arbitrators,  that  they  had 
chosen  Haskew  umpire ;  so  that  he  may  be 
a  stranger,  which  would  vitiate  the  award. 

2.  Supposing  Haskew,  the  umpire,  it  is 
contended,  that  he  could  not  act,  till  after 
the  disagreement  of  the  arbitrators. 

With  respect  to  the  first  objection,  I  think 
there  can  be  no  doubt,  that  we  must  take 
Haskew  as  regularly  appointed  umpire.  I 
see  no  necessity,  either  in  reason  or 
authority,  to  confine  the  evidence  of  the 
appointment    to    a    statement    in    writing^ 


tThe  President  and  Judffe  Cabell  absent. 
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made  and  returned  by  the  arbitrators;  and 
the  bill  of  exceptions  states,  that  the  fact 
was  proved  in  Coart.  But  take  him  for  a 
stranger,  who  had  joined  the  arbitrators 
in  making  the  award.  There  is  authority, 
both  ancient  and  modern,  that  this  would 
not  vitiate.  Beck  v.  Sargent,  4  Taunt.  232. 
Supposing  Haskew  an  umpire,  we  will 
consider,  whether  a  joint  award  by  the 
arbitrators  and  the  umpire,  be  good?  In 
Bnlstr.  Rep.  184,  the  case  was  this:  A 
submission  to   four   persons,  and  the 

278  umpirage   of   another;  and    the  "^as- 
sumpsit was  mutually  to  stand    unto, 

and  perform,  the  order  of  them  five.  The 
fottr  persons,  and  the  fifth  as  umpire,  did 
make  the  award;  and  the  question  was, 
whether  it  was  made  according  to  the  sub- 
mission? Williams,  Justice,  said,  '4hat  the 
award  was  well  made,  and  pursuing  the 
submission ;  but  otherwise  it  had  been,  if 
in  the  submission,  they  had  been  divided. 
As  if  it  had  been  in  this  manner;  that  if 
the  four  could  not  agree  in  their  award, 
that  then  the  submission  be  to  the  um- 
pirage of  the  fifth  man;  then  these  five 
could  not  all  of  them  join  in  making  this 
award.  But  the  submission  being  here 
to  four,  and  to  the  umpirage  of  a  fifth, 
they  all  five  may  well  join  in  their  award ; 
and  so  the  award  here  made,  by  them 
all  five,  is  clearly  good  and  well  made 
according  to  the  submission ;  and  the 
same  award  ought  to  be  performed.  The 
whole  Court  agreed  with  him  herein." 
The  case  before  the  Court  in  Bulstrode, 
was  exactly  that  which  is  before  us. 
There,  it  was  a  submission  to  four,  and 
the  umpirage  of  another.  Here,  it  is  a  sub- 
mission to  two,  and  their  umpire;  and 
their  award  to  be  the  judgment  of  the 
Court. 

It  will  be  observed,  that  Justice  Wil- 
liams, not  satisfied  with  deciding  the  case 
before  him,  went  on  to  say,  that  if  the 
submission  had  been  to  the  four,  and  if 
they  could  not  agree,  then  to  the  umpirage 
of  a  fifth  man  ;  they  could  not  have  joined 
in  their  award.  This  was  an  obiter  dictum 
merely. 

Soulsby  V.  Hodgson,  3  Burr.  1474.  That 
case  was  this:  A  submission  to  arbi- 
trators, and  if  they  did  not  agree  in  a 
limited  time,  they  were  to  choose  an  um- 
pire. They  disagreed,  chose  an  umpire, 
and  joined  him  in  the  award.  The  ques- 
tion was,  whether  the  umpirage  was  duly 
made,  according  to  the  powers  given  to  the 
umpire,  or  was  vitiated  and  rendered  void 
by  the  arbitrators  joining  in  it.  Wallace, 
for  the  defendant,  cited  the  case  from 
Bulstrode,  ^^where,  (as  he  says,)  Williams, 
Justice,  says  such  an  umpirage  would  be 
bad."  The  Court  were  unanimous  and 
clear,  that  this  was  the  umpirage  of  the 
umpire  only.  He  was  at  liberty  to  lake 
what  advice,  or  opinion,  or  assessors, 

279  »he  pleased.     The   Court  add:    **The 
case  which  was  cited  at    the    bar,  is 

certainly  a  mistake,  an  error  of  the  re- 
porter. No  such  thing  could  be  said,  as  is 
there  reported ;  at  least  there  could  be  no 
determination  founded  upon  it.  It  is  a  dis- 
tinction in  words,  without  any  real  differ- 
ence in  sense  and  meaning."  It  is  very 
clear,  that  this  case  did  not  intend  to  over- 


rule the  decision  in  Bulstrode ;  for  it  takea 
even  stronger  ground  than  is  there  assumed. 
But,  it  meant  to  shew  the  absurdity  of  the 
distinction  attempted  to  be  taken,  between 
the  case  actually  before  the  Court,  and  the 
case  supposed  in  the  dictum  of  Williams. 
It  is  a  little  curious,  that  Kyd,  in  his 
Treatise  on  Awards,  has  taken  the  dictum 
for  the  decision  of  the  Court,  and  the 
actual  decision  for  the  dictum  ;  and  refers 
to  this  case  in  Burrows,  as  over-ruling,  in 
effect,  the  case  in  Bulstrode.  Kyd  on  Aw. 
105. 

In  Underbill  v.  Van  Cortlandt,  2  Johns. 
Ch.  Rep.  339,  the  submission  was  to  two 
persons,  to  value  some  mills,  and  other 
works;  and  if  they  could  not  agree,  to 
choose  an  umpire.  They  chose  the  um- 
pire before  they  went  into  the  evidence, 
and  all  acted  together.  They  were  some 
days  engaged,  with  the  parties  and  wit- 
nesses before  them ;  and  finally,  all  three 
signed  and  sealed  the  award.  One  ob- 
jection taken  to  it,  was,  that  L.  (the 
third  man,}  was  chosen  to  assist  the 
other  two,  and  not  as  an  umpire  to  decide , 
independently  by  himself,  as  he  ought  to 
have  been,  according  to  the  intention  of 
the  covenant.  In  reply  to  this  objection, 
the  Chancellor  considers  that  all  partiea 
having  acquiesced  in  this  appointment, 
and  acted  under  it  without  objection,  must 
be  deemed  to  have  concluded  themselves, 
by  their  own  free  consent  and  agency, 
from  setting  up  this  objection  to  defeat  the 
award.  This  reasoning  applies  strpngly  ta 
our  case.  The  umpire  acted  with  the  others 
from  the  first.  The  parties  were  before 
them  by  counsel;  and  their  proceedings 
had  all  the  form  and  publicity  of  a  Court 
of  Record.  Exceptions  are  filed  to  their 
opinions  on  other  points.  Tet  we 
280  find  no  objection  made,  *no  excep- 
tion taken,  to  the  arbitrators  and  the 
umpire  acting  together.  Would  it  not  be 
unreasonable  and  unjust,  to  suffer  the  de- 
fendant, who  had  lain  back,  and  taken  the 
chance  of  a  decision  in  his  favor,  to  come 
forward  as  soon  as  he  finds  it  against  him, 
and  urge  an  objection,  open  to  him  from 
the  first;  and  which,  in  good  faith,  he 
ought  to  have  taken  (if  at  all)  at  the 
earliest  stage  of  the  business?  To  return 
to  the  New  York  case.  The  Chancellor 
further  lays  it  down,  that  if  the  umpire 
ought  to  have  been  chosen,  and  to  have 
acted  strictly  as  an  umpire,  still  the  act  is 
valid ;  for  the  association  of  the  other  twa 
appraisers  with  him,  in  viewing  the 
premises,  in  consultation,  and  in  the 
award,  does  not  vitiate  the  award  by  him 
as  umpire ;  and  he  states  it  as  settled  by 
Soulsby  V.  Hodson,  (before  cited)  that  if 
the  arbitrators  join  in  the  umpirage,  it 
does  not  vitiate  it. 

Lord  Alvanley  also,  in  Emery  v.  Ware, 
5  Ves.  848,  says,  **An  arbitrator  may  make 
use  of  the  judgment  of  another,  on  whom 
he  can  depend,  and  the  valuation  of  that 
person  is  his,  if  lie  chooses  to   adopt   it." 

I  know  that  the  decree  of  Chancellor 
Kent,  in  Underbill  v.  Van  Cortlandt,  was 
reversed  by  the  Court  of  Error,  17  Johns. 
Rep.  405;  but  the  reversal  was  wholly 
on  other  points;  and  Spencer,  C.  J.  (with 
whom  the  majority  of  the   Court   agreed,) 
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flays,  ^*The  objection  to  the  choice  of  an 
umpire,  (if  it  were  true,  that  the  two  per- 
sons first  chosen  had  not  differed  in  opin- 
ion,) is  equally  untenable.  It  is  well 
settled,  that  arbitrators  may  nominate  an 
umpire,  before  they  proceed  to  the  con- 
sideration of  the  subject  submitted ;  and  it 
is  the  fairest  way  of  choosing  an  umpire." 
2  Term.  Rep.  644. 

The  latest  case  I  have  examined  on  this 
subject,  is  Beck  ^.  Sargent,  4  Taunt.  232. 
That  was  a  submission,  *'so  that  the  two 
arbitrators  should  make  their  award,  be- 
fore or  on  the  21st  of  June;  but,  if  no 
award  made,  before  or  on  that  day,  then 
the  parties  should  observe  the  award  of  an 
umpire,  to  be  chosen  by  the  arbitrators,  so 
that  such  umpirage  be  made  before  the 
28th  of  June.''  The  arbitrators 
281  *did  not  make  their  award,  or  choose 
an  umpire,  before  oi:  on  the  21st  of 
June;  but  chose  one  before  the  28th;  and 
the  umpire,  together  with  the  arbitrators, 
before  the  28th,  made  their  joint  award  in 
the  following  terms:  **We  the  under- 
signed, arbitrators  and  umpire,  do  award, 
Ac,'*  One  of  the  objections  taken  to  this 
award,  was,  **that  the  award  of  three  is 
necessarily  the  award  of  a  majority  of 
them,  who  may  happen  to  consist  of  the 
two  arbitrators,  in  opposition  to  the  um- 
pire, and  so  no  award  of  his;  and  at  all 
events,  it  is  not  the  award  of  the  umpire 
alone."  On  this  point,  Mansfield,  C.  J. 
observes,  **What  the  arbitrators  do,  in 
making  the  award,  is  nothing.  The  award 
is,  in  law,  the  award  of  the  umpire  alone. 
It  is  no  more  than  if  mere  strangers  had 
joined  in  the  award,  which  could  not 
vitiate."  Heath,  J.  says,  ^'It  has  been  de- 
cided in  very  old  cases,  that  the  circum- 
stance of  another  joining  with  the 
arbitrators  in  making  an  award,  does  not 
vitiate." 

Thus,  in  the  case  before  us,  whether  we 
consider  this  as  the  award  of  the  arbi- 
trators, joining  Haskew  with  them,  either 
as  umpire,  or  as  a  stranger;  or,  if  we  say 
that  it  is  the  umpirage  of  Haskew,  who 
has  taken  the  arbitrators  as  his  counsellors 
or  assessors;  quacunqne  via  data,  the 
award  is  good ;  and  the  judgment  of  the 
Court  below  must  be  afiBrmed. 


282  *Qarland  v.  Rives. 

May.  1830.    . 

AMlffomentfor  Benefit  of  Creditors— Provisions  to  De- 
toy,  etc— Effect.*— A  creditor  who  Ukes  a  convey- 
ance from  his  debtor,  to  secure  his  debt,  but  at 

'  the  same  time.  Inserts  provisions  In  the  deed,  to 
delay,  hinder,  or  defraud  other  creditors,  comes 
within  the  Statute  of  Frauds,  and  the  conveyance 
is  void. 

SMne— Same— Sane. —So,  likewise,  if  the  firrantec  be 
privy  to  a  fraudulent  intent  on  the  part  of  the 


«A»sisnineiit  for  Belief  It  of  Creditors— Validity.— This 

subject  has  been  discussed  atlencrth  in  this  series 
of  reporu  so  that  no  attempt  will  be  made  here  to 
iro  into  the  question.  See  foot-noU  to  Sklpwith  v. 
CunnlnflTham.  8  Lelffh  271:  foot-noU  to  Williamson  v. 
Ooodwyn,  9  Gratt.  508;  foot-note  to  Gordon  v.  Can- 
non. 18  Gratt.  887;  monographic  note  on  "Assifim- 
ments  for  the  Benefit  of  Creditors"  appended  to 
French  v.  Townes.  10  Gratt.  618:  monographic  nott 
on  "Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  V.  Paris.  11  Gratt  84a  On  this 
subject,  the  principal  case  is  cited  in  Skipwith  v. 
Cunningham.  8  Leisrh  294;  Williamson  v.  Goodwyn, 
D  Gratt.  506:  Evans  v.  Greenhow.  15  Gratt  156:  Gor- 
don T.  Cannon,  18  Gratt  4S4;  Highland  v.  Highland. 


flrrantor,  and  takes  a  deed  to  secure  his  own  debt 
with  provisions  to  delay,  hinder,  or  defraud  other 
creditors,  the  deed  will  be  void,  although  his 
only  motive  was,  to  secure  his  own  debt  and  the 
other  provisions  were  forced  upon  him  by  the 
ffrantor,  as  the  only  means  of  having-  his  own 
debt  secured.  Such  a  grantee  will  not  be  consid- 
ered as  a  bona  fide  purchaser.      ^  .  ^       ^.    , 

Prsadnlent  Conveyances-Settlag  Aside— Notice  to 
Oraatee.t— Under  our  Statute  of  Frauds,  as  well 
as  the  Eufflish  Statute  of  l8th  Eliz  a  bona  fide 
purchaser  for  value,  having  no  notice  of  covin, 
fraud,  collusion.  Ac  will  be  protected.  To  vitiate 
a  conveyance,  there  must  be  a  fraudulent  deslffn 
in  the  grantor,  and  notice  of  that  deslirn  in  the 
grantee. 

Praad— Concurrent  Jnrlsdictloa.- In  cases  of  actual 
fraud,  a  Court  of  Equity  has  concurrent  jurisdic- 
tion with  a  Court  of  Law.  in  remedying  the  fraud. 
In  these  cases,  equity  follows  the  law.  and  irlves 
relief  to  the  same  extent  as  a  Court  of  Law.  And 
therefore,  where  a  creditor  comes  into  equity  to 
set  aside  a  conveyance  tainted  with  actual  fraud, 
and  the  grantee  had  notice  of  the  fraud,  the  con- 
veyance shall  be  set  aside  In  toto. 
lulty  MaxIms-^He  Who  Seeks  Equity  Mnst  Do 
^alty"— Appllcatloa.— The  maxim  of  equity,  that 
he  who  seeks  equity  must  do  it  only  applies  to  an 
equity  between  the  parties:  but  not  to  an  equity 
which  any  third  person  may  have  against  the 
plaintiff. 

Chancery  Practice— Baforcement  of  JudirnMat— Bvl- 
dence.— Where  a  creditor,  who  claims  under  a 
judgment  at  law.  comes  into  equity  to  enforce  his 
judgment  that  judgment  is  prima  facie  evidence 
against  the  debtor,  or  mere  strangers:  unless 
they  can  impeach  it  on  the  ground  of  fraud,  or  by 
shewing  that  a  full  defence  was  not  made,  and 
can  produce  new  proof  shewing  that  the  debt  is 
not  due. 

This  was  an  appeal  from  the  Chancery 
Conrt  of  Stannton ;  where  Rives  filed  his 
bill  against  Garland,  Wingfield,  Coleman 
and  Lewis  Nicholas,  to  set  aside  certain 
conveyances,  on  the  ground  of  fraud.  The 
whole  history  of  these  transactions  is  fully 
and  minutely  detailed  in  the  first  part  of 
Judge  Green's  opinion,  which  follows.  It 
will,  therefore,  only  be  necessary  to  give  a 
statement  of  the  points  made  in  argument, 
and  the  authorities  cited  in  support  of 
them. 

Randolph,  Call,  Leigh  and  Stanard.  for 
the  appellant. 

Johnson,  for  the  appellee. 
283         *It  was  contended  on  the  part  of  the 
appellant : 

1.  That  Garland's  debt  was  valid,  and 
being  assigned  to  Wingfield  and  Coleman* 
they  occupied  Garland's  place,  and  paid 
valuable  consideration  for  the  mortgage  on 
the  land,  by  giving  up  Garland's  note,  to 
Lewis     Nicholas.     The     subsequent     sale 


6  W.  Va.  68:  Dickinson  v.  Railroad  Co..  7  W.  Va.  442: 
Ooehorn  v.  Snodgrass.  17  W.  Va.  764. 772:  Harden  v. 
Wagner,  22  W.  Va.  866:  Clafiin  v.  Foley.  28  W.  Va. 
441:  Livesay  v.  Beard.  22  W.  Va.  601.  602:  Shattuck 
V.  Knight.  26  W.  Va.  600:  Knight  v.  Capito.  28  W.  Va. 
648:  Parr  v.  Saunders.  1  Va.  Dec.  731:  Bensimerv. 
Fell.  86  W.  Va.  26. 12  S.  E.  Rep.  1081. 

tPrandulent  Conveyances— Setting  Aside— Notice  to 
Orantor— In  White  v.  Perry,  14  W.  Va.  86.  it  is  said: 
"In  order  to  justify  the  setting  aside  of  a  convey- 
ance, as  fraudulent  in  part  as  to  creditors,  the 
fraud  on  the  part  of  the  grantor  must  not  only  be 
proven,  but  the  grantee  must  be  proven  to  be  a 
party  to  such  fraud,  or  cognizant  of  it;  but  when 
this  is  once  satisfactorily  established  by  evidence, 
whether  direct  or  circumstantial,  the  deed  must  be 
declared  void  in  toto.  as  to  creditors,  though  some 
consideration  may  have  been  paid  by  the  grantee. 
He  must  be  not  only  a  purchaser  for  valuable  con- 
sideration, but  he  must  be  a  bona  fide  purchaser, 
or  his  deed  is  invalid  as  to  creditors  of  the  grantor. 
See  Garland  v.  Rivee.  4  Rand.  288:  Stanabd.  Judge, 
in  Hunters  V.  Waite.  SGratt.  68.'*  To  vitiate  a  con- 
veyance on  the  ground  that  it  was  made  with  intent 
to  defraud  the  grantor's  creditors,  the  grantee 
must  have  had  notice  of  the  grantor's  intent  Hick- 
man V.  Trout,  83  Va.  491.  8  S.  E.  Rep.  181,  citing  the 
principal  as  its  authority. 


118 


RAND. 


Gari^and  v.  Rivbs. 


284-286 


nnder  the  deed  of  tmst  was  open  and  fair ; 
and  Wingfield  and  Coleman  became  the 
parchasers  to  the  amonnt  of  their  assigned 
<Uaim. 

2.  The  claim  of  Rives  was  asnricns,  and 
the  judgment  at  law  was  no  bar  to  an  in- 
Testigation  of  that  claim  in  equity,  because 
Oarland  was  not  a  party  to  the  suit  at  law. 
Besides,  Rives  is  plaintiff  in  equity,  and 
comes  to  enforce  a  judgment  at  law ;  in 
which  case,  the  Conr?  will  not  grant  re- 
liety  unless  ex  aequo  et  bono,  he  otight  to 
have  it.    2  Madd.   408.     Coop.  Eq.  PI.    99. 

Morgan  v. ,  1    Atk.    408.    Johnson    v. 

Northy,  2  Bern.  409.  Baker  v.  Child.  lb. 
226.  Galbraith  v.  Nevil,  1  Doug.  5.  Maze  v. 
Hamilton,  Call's  MS.  Rep.  Wilson  C. 
Nicholas's  deposition  ought  to  be  received, 
because  here  there  was  an  actual  release, 
which  distinguishes  this  case  from  that  of 
Taylor  v.  Beck,  3  Rand.  316. 

3.  The  conveyance  to  Wingfield  and  Cole- 
man, and  the  subsequent  purchase  by  them 
under  the  sale,  were  not  only  on  valuable 
consideration,  but  they  were  bona  fide. 
They  were  free  from  all  the  badges  of 
frand  mentioned  in  Twyne's  case. 

4.  But,  admitting  that  the  transaction 
was  fraudulent  as  to  Lewis  Nicholas,  and 
Wing€eld  and  Coleman,  still  the  deed  to 
Crarland  cannot  be  impeached. 

Upon  general  principles  of  equity,  who- 
ever goes  into  a  Court  of  Equity  for  relief, 
must  do  equity  before  he  can  obtain  it. 
A  plaintiff  in  equity  is  always  required  to 
perform  this  condition ;  especially  where 
the  defendant  is  fortified  with  the  legal 
estate.  That  Garland  was  a  fair  creditor, 
is  unquestionable.  He  has  obtained  the 
legal  estate ;  and  Riven,  another  creditor, 
having  no  better  claims,  seeks  to  displace 
Garland.  Will  a  Court  of  Equity 
284  sanction  such  *an  attempt?  Cer- 
tainly not.  They  will  only  exercise 
their  accustomed  jurisdiction,  in  giving 
satisfaction  to  Garland  first,  and  to  Rives 
afterwards,  if  any  surplus  should  remain. 
It  will  not  avail  Rives  to  say,  that  the  con- 
veyance to  Garland  was  fraudulent,  and 
therefore  ought  not  to  be  regarded  in 
equity;  for,  the  rule  of  equity  is  not 
founded  on  the  soundness  of  the  legal  title, 
but  simply  on  the  fact  that  the  defendant 
has  obtained  it.  This  is  proved  by  Sir 
John  Fagg's  case,  cited  1  Vern.  52,  where 
the  deed  was  obtained  by  robbery,  and  yet 
the  Court  of  Equity  allowed  that  title  to 
protect  the  defendant.  So,  where  a  judg- 
ment is  set  aside  as  fraudulent,  equity 
will  not  relieve,  unless  a  bona  fide  debt 
due  to  the  defendant,  is  first  satisfied.  The 
same  point  is  decided  in  2  Ch.  Cas.  23, 
cited  in  Francis's  Maxims,  66.  Whatever 
may  have  been  the  demerits  of  Wingfield 
and  Coleman,  Garland  cannot  be  accused 
of  any  fraudulent  design.  He  could  not 
derive  any  benefit  from  the  provisions  in 
the  deed,  which  were  calculated  to  secure 
the  property  to  the  other  defendants. 
These  were  dictated  by  those  who  were  to 
receive  benefit  from  them,  and  Garlai^d 
was  rather  the  victim  than  the  accomplice 
of  their  acts.  His  only  object  was  to 
secure  a  just  debt;  all  beyond  this  was 
extorted  from  him  by  Wingfield  and  Cole- 
man. 


Notice  of  the  fraud  of  Wingfield  and 
Coleman,  will  not  render  the  deed  from 
them  to  Garland,  void.  The  proviso  of 
the  Statute  of  13  Eliz.  expressly  speaks  of 
persons,  **not  having  notice,"  but  our 
Statute  has  no  such  clause ;  and  therefore, 
no  such  condition  is  necessary,  to  exempt 
a  party  from  the  operation  of  the  Statute. 
The  case  of  Wilson  v.  Wormal,  Godb.  161, 
cited  in  Twyne's  case,  and  in  13  Vin.  Arb. 
521,  is  no  authority  in  this  case,  because 
the  Court  were  divided,  and  it  was  a  case 
where  there  was  a  trust  for  the  grantor. 
But,  Barwell  v.  Ward,  1  Atk.  260,  is  in 
favor  of  the  appellant ;  for  the  property 
was  permitted  to  stand  as  a  security  for 
what  was  justly  due.  A  deed  fraudulent 
at  law  in  part,  will  not  be  totally   set 

285  *aside  in  equity.    Taylor  v.  Blan tern, 
Gilm.      209.     Murray    v.    Riggs,    15 

Johns.  571.  A  Court  of  Chancery  cannot 
be  called  on  to  enforce  actively  the  penal 
sanctions  of  a  Statute.  Tne  case  of  usury 
is  an  illustration  of  this  principle.     Smith 

V.  ,  1    Prec.    in  Ch.  80.     The  cases 

where  the  opposite  principle  prevails,  are 
such  as  have  one  or  more  of  these  features ; 

1.  Where  the  conveyance  is  purely  volun- 
tary; 2.  Where  there  is  a  trust  for  the 
debtor,  as  in  Twyne's  case ;  or,  3.  Where 
the  deed  is  covinous  in  its  concoction,  as 
in  Sands  v.  Codwise.  There,  the  whole 
deed  was  made  subservient  to  the  fraudu- 
lent design;  4.  Where  value  is  given,  but 
it  controuls  the  superior  right  of  the  party 
complaining;  as  where  there  has  been  a 
sequestration  in  a  Court  of  Equity,  a  pur- 
chase by  a  creditor  would  be  void.  The 
cases  of  Hill  v.  Claiborne,  1  Wash.  185. 
Wright  V.  Hancock,  3  Munf.  521 ;  and  Bul- 
lock V.  Irvine,  4  Munf.  450,  may  be  re- 
ferred to  this  principle. 

For. the  appellee,  it  was  said,  that  the 
Court  could  not  re-examine  the  question  of 
usury,  which  had  been  fully  tried  at  law, 
and  must  therefore  be  conclusive  on  all 
other  Courts.  All  Lewis  Nicholas's  property 
was  completely  vested  in  the  Sheriff, 
whether  it  was  mentioned  in  the  schedule 
or  not:  and  Rives  comes  into  a  Court  of 
equity,  only  to  remove  the  obstructions  to 
the  legal  title.  He  only  wishes  to  assist 
the  judgment  at  law.  Under  these  circum- 
stances, it  would  be  a  departure  from  the 
main  object  of  the  suit,  to  make  enquiry 
into  the  foundation  of  the  original  judg- 
ment. The  passage  from  Coop.  Eq.  PI.  99, 
founded  on  the  case  of  Morgan    v. 

1  Atk.  408,  which  has  been  cited,  does  not 
afford  any  support  to  the  position  taken  on 
the  other  side.  That  case  depended  on 
something  peculiar  in  the  Court  of  Wales; 
and  in  Walker  v.  Wilter,  Doug.  5,  and  note 

2,  to  the  same  case,  it  is  said  by  Lord 
Mansfield,  that  the  decisions  of  the 
Court  of    Wales    were  clearly  examinable; 

resting    the     whole     force    of    that 

286  *case,    on    some    peculiarity    in  that 
Court.    It  was  considered  as  a  foreign 

Court.     As  to  the  case   ot   Baker  v.  Child, 

2  Vern.  226,  it  merely  proves,  that  a  Court 
will  look  into  their  own  decrees,  when  in- 
terlocutory; but,  they  will  not  examine 
new  evidence.  The  case  of  Johnson  v. 
Northy,  2  Vern.  409,  proves  this  distinc- 
tion.   The  case  of  Maze  v.  Hamilton,  Call's 
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MS.  Rep.  does  not  decide  this  point.  The 
Court  of  Appeals  did  not  correct  the  judg- 
ment of  the  General  Court;  but,  they  in- 
terpreted that  judgment  differently  from 
the  Chancellor.  They,  in  fact,  executed 
the  judgment  of  the  General  Court,  accord- 
ing to  its  legal  import  The  case  in  1  Kqti. 
Cas.  Abr.  M.  p.  82,  83,  and  Scott  ▼.  Nis- 
bett,  2Bro.  Ch.  Rep.  sustain  the  position. 
But,  this  is  a  case,  where  the  very  ques- 
tion has  been  fully  tried,  and  decided  at 
law.  It  is  not  the  case  of  a  fraudulent 
judgment,  or  one  which  is  a  security  for  an 
usurious  contract.  The  cases  in  which  a 
judgment  is  conclusive,  or  not,  may  be 
found  in  1  Phill.  Evid.  223,  226,  and  Moses 
V.  M'Farlane,  2  Burr.  1009. 

(Call,  here  interrupted  Johnson,  and 
said,  that  the  judgment  was  not  an 
estoppel,  unless  it  was  on  the.  very  point; 
and  that  Rives  had  let  loose  the  estoppel,  by 
relying  upon  other  matter.  A  Court  uf  Law 
will  take  no  notice  of  a  decree  in  equity ; 
and  e  con  verso,  a  Court  of  Equity  will  not 
respect  a  judgment  at  law.  Hooe  v.  Pierce, 
1  Wash.  212,  shews,  that  the  decree  of  a 
domestic  Court  of  Admiralty  is  not  conclu- 
sive upon  persons  not  parties  to  the  suit. ) 

To  these  observations,  it  was  replied, 
that  it  was  true  the  estoppel  must  cover  the 
very  point,  but  that  point  need  not  be 
stated  in  the  judgment.  If  this  were  not 
true,  the  action  of  indebitatus  assumpsit 
would  be  of  very  little  value.  In  that 
action,  the  issue  includes  many  subjects, 
some  of  which  may  be  found  by  the  ver- 
dict, others  not.  The  judgment  does  not 
shew  which  subjects  are  recovered  and 
which  omitted.  The  only  way  then  to  give 
the  judgment  any  validity,  as  a  bar  to  any 
future  action,  is  to  prove  by  the  verdict, 
to  what  subjects  the  judgment  ap- 
287  plies.  Seddon  ♦v.  Tutop,  6  Term 
Rep.  607.  The  estoppel  is  not  let 
loose.  Rives  does  not  put  usury  in  issue 
in  the  bill;  but  mentions  it  as  a  matter  of 
history,  to  shew  the  fraudulent  nature  of 
the  transaction. 

But,  if  we  are  at  liberty  to  question  the 
judgment  of  the  Court  of  Albemarle,  what 
is  the  ground?  That  Wilson  C.  Nicholas's 
deposition  was  rejected.  But  this  is  a 
question,  not  for  a  Court  of  Equity,  but 
a  Court  of  Law.  The  point  was  excepted 
to.  and  there  could  be  no  reason  for  not 
deciding  it  at  law.  Taylor  v.  Beck,  3  Rand. 
316,  is  conclusive  on  this  point;  because 
W.  C.  Nicholas,  was  a  joint  defendant 
with  Lewis  Nicholas. 

But,  if  all  the  evidence  was  admitted,  it 
would  prove,  that  Rives's  claim  was  not 
usurious ;  and,  even  if  it  were,  Rives  must 
receive  his  principal,  with  lawful  interest. 

These  preliminary  objections  being  re- 
moved, the  main  question  comes  on, 
whether  the  transaction  was  fraudulent 
and  void.  This  question  is  a  mixed  ques- 
tion of  fact  and  law. 

As  to  the  fact,  there  is  express  evidence 
of  fraud  intended  by  L.  Nicholas,  to  de- 
feat his  creditors.  Admit  that  Garland 
was  a  fair  creditor,  and  that  Lewis 
Nicholas  was  sincerely  desirous  to  secure 
him ;  still  the  conveyance  was  not  made 
directly  to  Garland,  but  to  Win^field  and 
Coleman,  who   extorted   great   indulgence 


from  Garland.  This  indirection  is  strong 
evidence  of  fraud.  Wingiield  and  Coleman 
were  closely  connected  with  L.  Nicholas. 
The  deed  of  trust  to  them,  was  of  all  his 
property,  real  and  personal,  to  be  sold  on 
ten  days  notice.  The  sale  was  for  cash. 
Garland  relinquished  a  large  part  of  his 
debt,  and  granted  ten  years  indulgence, 
without  interest.  The  case,  therefore,  ex- 
hibits some  of  the  strong  features  of  fraud, 
mentioned  in  Twyne's  case.  It  was  both 
a  sale  pendente  lite,  and  made  to  defeat  a 
creditor. 

The  next  question  is,  whether  Garland's 
deed  is  void. 

1.  The  deed  would  be  void,  even  if  taken 
by  Garland,  bona  iide,  and  without  no- 
tice   of     Wingiield      and    Coleman's 

288  *^fraud.     If  the  deed  of  the  latter  was 
fraudulent,  they   could   not  convey  a 

good  title  to  Garland,  upon  common  law 
principles.  The  question  is  between  two 
innocent  men,  and  the  rule  caveat  emptor* 
applies. . 

How  does  the  Statute  affect  the  question? 
The  3d  section  of  the  Statute  of  Frauds, 
1  Rev.  Code,  373,  exempts  those  persons, 
from  the  operation  of  the  Act,  to  whom 
lands,  &c,  have  been  bona  fide  and  lawfully 
conveyed,  &c.  This  last  expression  applies 
as  well  to  the  party  conveying,  as  to  the 
party  receiving  the  conveyance.  It  there- 
fore requires  bona  fides  in  the  grantor,  as 
well  as  in  the  grantee,  to  save  the  convey- 
ance from  the  operation  of  the  Statute. 
The  words  ''having  no  notice,"  which  are 
found  in  the  13th  Eliz.  are,  it  is  true, 
omitted  in  our  Statute;  but  these  words 
in  the  English  Statute,  apply  only  to  a 
voluntary  conveyance,  where  there  is  no 
other  evidence  of  fraud.  They  arc  merely 
from  abundant  caution,  and  have  no  legal 
operation,  as  the  same  consequence  would 
follow  from  common  law  principles. 
Sheph.  Touchst.  66.  Hildreth  v.  Sands,  2 
Johns.  Ch.  Rep.  42,  shew,  that  fraud  in  the 
grantor,  will  vitiate  a  deed  in  the  hands 
of  a  purchaser,  without  notice.  The  case 
of  Astor  V.  Wells,  4  Wheaton,  466,  was  de- 
cided under  the  peculiar  law  of  the  State 
of  Ohio.  The  deed  was  unrecorded,  and  a 
different  decision  would  have  repealed  the 
Registry  Act.  Estwick  v.  Callaud,  5  Term 
Rep.  426,  supports  the  distinction  between 
voluntary  conveyances,  and  those  made 
with  fraudulent  intent. 

But,  Garland's  deed  has  no  valuable  con- 
sideration. His  debt  was  not  due  for  ten 
years.  He  purchased  of  Wingfield  and 
Coleman,  not  of  Lewis  Nicholas.  He 
was  a  purchaser  with  full  notice  of  the 
fraud  between  L.  Nicholas,  and  Wingfield » 
and  Coleman ;  and  his  deed  was  made  on 
the  very  day  of  sale.  He  does  not  even 
deny  notice.  He  was  a  party  to  the  whole 
fraud. 

The  next  question  is,  how  far  is  the  deed 
of  Garland    to  be  vacated?    The   claim   of 
Garland,     is     tainted    with     usury, 

289  *as  appears  from  his   answers.     But, 
if    the   conveyance    from    Wingfield 

and  Coleman  to  Garland,  is  vicious  in  part. 
Garland,  having  notice  of  that  vice,  his 
whole  interest  will  be  forfeited.  This 
would  be  the  effect  at  law,  as  is  proved  by 
Twyne's   case,   Cadogan    v.    Kennet,    and 
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Kstwick  y.  Callaad.  If  it  is  void  in  law, 
it  cannot  be  good  in  part,  and  bad  in 
part,  in  equity.  13  Vin.  Abr.  521. 
"Fraud,"  F.  pi.  12.  Fob.  on  Fr.  Con  v. 
547.  The  case  of  Harwell  y.  Ward,  1  Atk. 
260,  mast  be  referred  to  the  principle,  that 
the  fraud  was  doubtful,  and  therefore,  the 
conyeyance  was  not  set  aside  in  toto ;  but, 
Boyd  v.  Dun  lap,  1  Johns.  Ch.  Cases,  478, 
proyes,  that  where  the  fraud  is  apparent, 
a  Court  of  Equity  will  set  aside  the  con- 
veyance entirely.  To  the  same  effect,  are 
the  cases  of  Sands  y.  Cod  wise,  4  Johns. 
Ch.  Rep.  598.  Claiborne  v.  Hill,  1  Wash. 
185.  Wright  y.  Hancock,  3  Munf .  521,  and 
Bullock  y.  Irvine,  4  Munf.  450. 

May  29.  JUDGE  GREEN  delivered  his 
opinion. 

The  original  bill  in  this  case  was  filed  by 
the  appellee,  a  creditor  of  Lewis  Nicholas, 
for  the  purpose  of  setting  aside  a  convey- 
ance of  land,  made  by  the  debtor  to  John 
H.  Coleman ;  another  made  to  Charles  Wing- 
field,  and  the  said  Coleman;  and  also,  a 
transfer  of  personal  property,  made  by 
Nicholas  to  Wingfield  and  Coleman ;  and  a 
conveyance  of  land,  made  by  the  latter  to 
Ekiward  Garland;  as  being  fraudulent  and 
void  as  to  him.  A  chronological  review  of 
the  transactions  brought  in  question,  will 
best  explain  their  nature. 

On  the  12th  of  November,  1818,  Wilson 
Cary  Nicholas  purchased  of  the  appellee 
a  sterling  bill  of  exchange,  for  30001.  in 
consideration  of  which,  he  gave  him  his 
note,  endorsed  by  Lewis  Nicholas,  for 
$16,046,  payable  on  the  first  of  January, 
1820,  with  interest  from  the  first  of  Decem- 
ber, 1818.  A  suit  was  instituted  on  this 
note,  against  Wilson  C.  Nicholas  and 
Lewis  Nicholas,  in  February, 
290  *1820.  The  defendants,  in  June, 
1820,  pleaded  severally,  and  rested 
their  defence  upon  the  ground,  that  the 
transaction  between  Wilson  C.  Nicholas 
and  Rives,  was  usurious.  Judgment  was 
rendered  for  the  plaintiff  against  Lewis 
Nicholas,  in  August,  1821;  Wilson  C. 
Nicholas  having  departed  this  life  during 
the  pendency  of  the  suit.  Lewis  Nicholas 
was  taken  upon  a  Ca.  Sa.  issued  upon  this 
judgment,  took  the  oath  of  an  insolvent 
debtor,  on  the  21st  of  August,  1821,  and  was 
discharged.  In  his  schedule,  he  stated 
that  he  had  **no  property  of  any  descrip- 
tion whatsoever." 

Pending  this  suit,  and  on  the  16th  of 
May,  1820,  John  H.  Coleman  intermarried 
with  a  daughter  of  Lewis  Nicholas;  and 
on  the  first  day  of  June,  the  latter  con- 
veyed to  the  former  3843^  acres  of  land, 
part  of  a  larger  tract,  on  which  Lewis 
Nicholas  resided,  and  six  slaves,  professed- 
ly in  consideration  of  an  agreement  made 
between  them,  before  and  in  consideration 
of  the  marriage.  This  deed  was  recorded 
in  November,  1820,  and  is  one  of  the  deeds 
impeached. 

Lewis  Nicholas  being  bound  as  endorser 
for  a  debt  of  $6,991  84,  due  from  Wilson  C. 
Nicholas  to  the  Farmers'  Bank  of  Virginia, 
on  the  9tb  of  August,  1820,  conveyed  22 
negroes  in  trust,  to  secure  the  payment  of 
this  debt  to  the  Bank,  on  the  1st  of  June, 
1827,     with      interest     thereon,      payable 


annually  from  the  27th  of  July,  1820.  This 
deed  was  duly  recorded,  and  is  not  ques- 
tioned. 

Eklward  Garland  also  held  a  negotiable 
note  of  Wilson  C.  Nicholas,  endorsed  by 
Lewis  Nicholas,  dated  July  23,  1819,  paya- 
ble 30  days  after  date,  for  $13,800.  These 
three  debts,  together  with  one  due  to 
Saunders,  upon  a  note  of  Wilson  C.  Nich- 
olas indorsed  by  Lewis  Nicholas,  lor  about 
$7,000,  and  which  was  in  suit  against 
Lewis  Nicholas,  before  the  arrangements 
hereafter  mentioned  were  entered  into, 
were  the  only  debts  of  any  consequence, 
due  by  Lewis  Nicholas.  And  he  states, 
that  he  never  voluntarily  engaged  for  these 
debts,  except  that  to  the  Bank :  that 
291  *  Wilson  C.  Nicholas  being  entrusted 
by  him  with  his  endorsements  in 
blank,  for  the  purpose  of  continuing  the 
note  endorsed  by  him  at  Bank,  had  filled 
them  up,  and  delivered  them  to  Rives,  Gar- 
land and  Saunders;  without  his  knowledge 
or  consent. 

Garland,  having  in  vain  endeavoured  to 
get  a  security  from  Wilson  C.  Nicholas  for 
his  debt,  forwarded  the  note  which  he  held 
to  an  attorney,  (Mr.  Dyer,)  with  instruc- 
tions to  bring  suit  upon  it,  expressing,  at 
the  same  time,  a  wish  to  have  the  debt 
secured  without  litigation,  and  authoris- 
ing the  attorney  to  make  any  arrangements 
to  that  effect.  A  writ  was  ordered  on  this 
note,  on  the  23d  of  December,  1820,  but 
never  issued,  in  consequence  of  the  ar- 
rangement afterwards  made.  In  pursuance 
of  Garland's  instructions,  his  attorney 
entered  into  negotiations  with  Lewis 
Nicholas,  and  the  latter  expressed  a  will- 
ingness to  secure  the  debt ;  but  before  any 
thing  was  done,  it  was  proposed  by  Wing- 
field  and  Coleman,  the  sons-in-law  of 
Lewis  Nicholas,  that  if  Garland  would 
make  a  considerable  discount,  (the  amount 
of  which  was  communicated  to  Garland  by 
his  attorney,)  they  would  purchase  his 
debt,  and  give  their  own  bond  for  the 
amount  to  be  paid  to  him.  Garland's 
attorney  communicated  this  proposition  to 
him,  and  informed  him.  ^'that  it  was  un- 
derstood, that  Lewis  Nicholas  intended  to 
sell  all  his  property  at  public  auction,  and 
was  willing  to  secure  Wingfield  and  Cole- 
man, as  the  owners  of  Garland's  debt;  and 
it  was  also  understood,  that  Wingfield  and 
Coleman  intended  to  bid  at  the  sale,  to  the 
amount  of  the  said  debt;  and  it  was  further 
proposed  by  Wingfield  and  Coleman,  more 
effectually  to  secure  the  amount  to  be  paid 
to  Garland,  by  incumbering,  for  that  pur- 
pose, any  property  which  they  might  pur- 
chase at  the  sale."  The  attorney  was 
unwilling  to  accede  to  the  terms  proposed, 
without  Garland's  sanction  in  person,  and 
wrote  to  him,  requesting  him  to  go  to 
Albemarle,  that  he  might  be  consulted  on 
the  subject.  Garland  went  to  Albemarle, 
and  after  much  hesitation,  on  account 
of  the  heavy  discount  required, 
292  'at  length,  fearing  that  Rives  might 
get  a  priority  over  him,  and  that  he 
might  lose  his  debt  entirely,  **he  de- 
termined to  accede  to  the  proposition  made 
by  Wingfield  and  Coleman,  and  accordingly 
passed  his  debt  to  them,  and  took  their 
bond  for  $13,000,"  payable  to  him  ten  years 
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afterdate,  without  interest ;  **and  after  the 
transfer  was  made,  Lewis  Nicholas  exe- 
cuted a  deed  of  trnst  convejins^  certain 
lands,  slaves,  and  other  personal  property, 
to  secure  the  debt  so  transferred  to  Wing- 
field  and  Coleman."  These  statements  are 
taken  from  Garland's  answer,  and  corre- 
spond with  the  answers  of  the  other  par- 
ties. 

These  arrangements  were  made  on  the 
18th  day  of  January,  1821.  That  is  stated 
to  be  the  date  of  the  bond  to  Garland  for 
$13,000,  said  to  be  given  by  Wingfield  and 
Coleman,  in  their  deed  of  trustees  for  Gar- 
land, of  the  15th  of  February,  1821,  here- 
after to  be  noticed ;  and  that  is  the  date  of 
the  deed  of  trust,  given  by  Lewis  Nicholas 
to  trustees  for  Wingfield  and  Coleman, 
spoken  of  in  Garland's  answer.  Garland 
wasi privy  to  the  terms  of  this  last  men- 
tioned deed;  as  was  Dyer,  his  attornev. 
Garland's  answer  admits  the  first,  and 
Dyer,  with  Harris,  the  attorney  of  Lewis 
Nicholas,  and  Wingfield  and  Coleman,  are 
subscribing  witnesses  to  the  deed.  The 
original  deed  exhibited  by  Wingfield  and 
Coleman,  is  here  by  subpoena  duces  tecum, 
and  it  appears  to  me,  by  inspection,  that 
Dyer  wrote  about  one  half  of  the  deed, 
from  the  beginning  down  to  the  descrip- 
tion of  the  land  conveyed,  and  Harris  the 
remainder. 

The  particulars  of  this  deed,  (although  it 
is  not  recorded  and  cannot  be  relied  upon 
as  giving  any  title,)  are  material.  The 
original  deed,  as  it  was  executed,  is  be- 
tween Lewis  Nicholas  of  the  one  part, 
Wingfield  and  Coleman  of  the  second  part, 
and  T.  J.  Randolph  and  C.  Cocke  of  the 
third  part;  and  recites,  that  ^^the  said 
Lewis  Nicholas  is  justly  indebted  to  Ed- 
ward Garland  as  endorser  of  a  note  drawn 
by  Wilson  C.  Nicholas,  bearing  date  the 
23d  day  of  July,  1819,  negotiable  and  paya- 
ble thirty  days  after  its  date,  at 
293  *the  Bank  of  Virginia,  for  the  sum 
of  $18,300,  and  which  said  note,  the 
said  C.  Wingfield  and  J.  H.  Coleman  have 
fully  discharged  and  paid  to  the  said  Ed- 
ward Garland,  on  the  part  of  the  said 
Lewis  Nicholas,  and  for  which,  the  said 
Lewis  Nicholas  is  desirous  to  secure  and 
save  them  harmless."  Since  the  execution 
of  the  deed,  the  words  **on  the  part  of  the 
said  Lewis  Nicholas,"  and  the  word  **for," 
and  the  words  **and  save,"  and  the  word 
** harmless,"  have  been  dashed  out  with  a 
pen,  but  so  as  to  leave  them  perfectly  legi- 
ble ;  and  the  other  words,  * '  the  payment  of, ' ' 
are  interlined  after  the  words  '^to  the  said 
Edward  Garland."  The  word  **to,"  has 
been  inserted  before  the  word  **them;"  so 
as  to  make  the  deed  read  as  it  is  copied  into 
the  record.  *'And  which  note,  the  said 
Wingfield  and  Coleman  have  fully  dis- 
charged and  paid  to  the  said  Edward  Gar- 
land, and  the  payment  of  which  the  said 
Lewis  Nicholas  is  desirous  to  secure  to 
them,  the  said  Coleman  and  Wingfield." 
No  note  is  made  at  the  foot  of  the  deed,  of 
these  interlineations  and  erasures,  as  made 
before  signing  or  otherwise ;  whilst  other 
interlineations  in  the  deed,  are  noted  as 
made  before  signing,  and  the  witnesses 
subscribe  under  this  note ;  a  clear  proof, 
that  the  erasures  and  interlineations  above 


specified,  were  made  after  the  deed  was 
executed. 

Neither  Nicholas's  note,  nor  Wingfield 
and  Coleman's  bond,  are  exhibited.  We 
have  not  the  written  evidence  which  exists, 
as  to  what  passed  between  Garland  and 
Wingfield  and  Coleman,  on  this  occasion. 
If  we  had  this  evidence,  we  might  see 
whether  Garland  endorsed  the  note  to 
Wingfield  and  Coleman;  and  if  be  did, 
whether  it  was  specially  endorsed,  without 
recourse  to  him;  or,  whether  their  bond 
is  unconditional  or  otherwise.  I  doubt 
whether  the  note  was  really  sold  to  Wing- 
field and  Coleman.  The  deed,  in  its  origi- 
nal form,  declared  that  they  had  paid  it  to 
Garland,  on  the  part  of  Lewis  Nicholas; 
and,  that  it  was  intended  only  to  secure 
and  save  them   harmless;  a   stipnla- 

294  tion  perfectly   proper,  if  *they   gave 
their  bond  for  $13,000,  payable  in  ten 

years,  without  interest;  not  for  the  pur- 
chase of  the  debt  for  themselves,  but  in 
satisfaction  of  the  debt  on  the  part  of 
Lewis  Nicholas;  in  which  case,  they  could 
only  have  claimed  an  indemnity  against 
this  responsibility.  Such  a  stipulation 
would  have  been,  in  no  manner,  adapted  to 
the  case,  if  they  had  purchased  the  debt 
for  themselves.  However  this  may*  be,  I 
shall  consider  the  case  as  if  the  debt  were 
really  sold  and  transferred,  as  stated  by 
the  parties. 

The  deed  proceeds,  in  consideration  of 
one  dollar  paid  by  Wingfield  and  Coleman 
to  Lewis  Nicholas,  to  convey  to  them  the 
lands  on  which  he  resided,  containing  2100 
acres,  more  or  less,  five  negroes  by  name, 
(this  was  the  residue  of  Lewis  Nicholas's 
land  and  negroes,  after  taking  out  the  land 
and  negroes  conveyed  to  Coleman,  and  the 
negroes  conveyed  in  trust  for  securing  the 
debt  to  the  Bank,}  and  also,  his  equity  of 
redemption  in  the  slaves  conveyed  to  secure 
the  debt  to  the  Bank,  his  stock  of  horses, 
cattle,  hogs  and  sheep,  all  his  plantation 
utensils,  household  and  kitchen  furnitute, 
all  the  meat  on  hand,  all  his  beds,  bed 
clothes,  and  furniture  of  every  description, 
a  four  wheel  carriage,  a  wagon  and  two 
carts,  and  the  crops  of  grain  on  hand,  and 
what  may  be  made  hereafter :  to  have  and 
to  hold  to  Randolph  and  Cocke,  in  use  and 
trust  for  Wingfield  and  Coleman  and  their 
heirs  for  ever ;  with  authority  to  Randolph 
and  Cocke  to  sell  the  whole  of  the  land 
and  other  property  for  cash,  after  ten 
days  notice  of  the  time  and  place  of  sale, 
by  advertising  the  same  at  the  door  of  the 
court-house  of  Albemarle  county,  and  out 
of  the  proceeds  of  sale,  after  paying  ex- 
penses, to  pay  the  said  note,  interest  and 
costs,  and  the  balance,  if  any,  to.  Lewis 
Nicholas. 

In  the  Enquirer  of  January  25th,  1821, 
an  advertisement  appeared  under  date  of 
January  20th,  and  with  the  signature  of 
Lewis  Nicholas,  notifying  that  on  the  15th 
day  of  February,  1821,  he  would  sell,  on 
the  premises,  for  cash  or  on  a  short  credit, 
as   he   mi^ht   choose    on    the  day  of 

295  *sale,  his  tract  of  land  of  2141  acres, 
his    horses,     cattle,    household    and 

kitchen  furniture ;  also,  all  the  other  prop- 
erty which  he  owned.  No  slaves  are  men- 
tioned   in    this    advertisement;    although 
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Liewis  Nicholas  owned,  and  professed  to 
«ell  on  the  day  of  sale,  the  slaves  men- 
tioned in  the  deed  of  trust  of  January  18th, 
besides  those  conveyed  in  trust  to  secure 
the  Bank  debt,  and  those  before  conveyed 
to  Coleman. 

On  the  15th  of  February,  1821,  the  sale 
was  made  professedly  for  cash,  and  Wing- 
field  and  Coleman  were  the  purchasers  of 
all  the  property  sold  that  day,  save  one 
horse  purchased  by  Omohundro;  and  the 
next  day,  they  purchased  the  residue  of  the 
personal  propert}*,  down  to  a  set  of  razors, 
old  case  and  brush,  whether  at  public  or 
private  sale,  does  not  appear;  and  I^ewis 
Nicholas  gave  them  a  certificate  under  his 
hand  and  seal,  at  the  foot  of  a  schedule  of 
the  articles  professed  to  be  sold,  that  he 
claimed  no  right  or  title  in  any  of  the 
property,  nor  any  control  over  it.  This  is 
dated  February  26th,  1821.  The  amount  of 
the  sales  to  Wingfield  and  Coleman,  was 
S12,946  30  cents.  There  was  no  competition 
in  the  biddings,  except  in  the  purchase 
of  the  horse  by  Omohundro,  and  Wing- 
field  and  Coleman  bid  against  each  other 
for  the  land.  The  general  impression, 
amongst  those  who  attended  the  sale,  was, 
that  it  was  a  mere  contrivance  to  protect 
Xfewis  Nicholas's  property  from  Rives' s 
claim;  and  Wingfield  and  Coleman,  (who, 
as  long  as  the  amount  of  their  purchases 
kept  within  the  amount  of  their  claim,  had 
no  motive  to  bid  low,  so  that  their  claim 
covered  the  whole  property,)  might  ob- 
Tiously  have  bid  what  they  pleased;  and, 
indeed,  without  frustrating  their  object, 
bid  against  each  other.  Accordingly,  the 
property  sold  for  little  more  than  half  its 
cash  value,  if  indeed    so  much  as  that. 

To  see  this  sacrifice  of  the  personal  prop- 
erty, it  is  only  necessary  to  inspect  the  list 
of  sales,  and  compare  it,  as  to  some  of  the 
items,  with  the  evidence.  Oats  in  the 
straw  sold  at  5  cents  a  hundred,  and 
296  fodder  at  6)4  cents  a  hundred.  *This 
very  property,  for  which  Wingfield 
and  Coleman  gave  $2,946  30  cents,  sold 
afterwards,  under  the  decree  of  the  Court, 
for  $5,576  69  cents,  cash.  This  is  the 
amount  of  the  Marshal's  sales,  after  de- 
ducting the  sales  of  tobacco  and  wheat. 
The  sale  by  the  Marshal  was  on  the  21st  of 
August,  when  there  was  a  much  smaller 
<iuantity  of  corn  on  hand,  than  at  the  time 
of  the  sale  by  Lewis  Nicholas  on  the  15th 
of  February.  The  price  of  the  land, 
S10,000,  was  inadequate  in  the  same  ratio. 
The  whole  tract  was  sold  together.  I  think 
that  the  evidence,  consisting  of  the  opin- 
ions of  witnesses,  shews  satisfactorily, 
that  the  land  was  then  worth,  in'  cash,  at 
lease  $8  per  acre ;  which  would  amount  to 
upwards  of  $17,000;  and  upon  the  usual 
credits  of  one,  two,  and  three  years,  at  least 
$10  per  acre;  which  would  amount  to 
upwards  of  $21,000.  But,  there  is  more  de- 
cisive evidence  of  its  value,  than  the  opin- 
ions of  the  witnesses.  Jesse  Jopling 
testifies,  that  pending  Rives's  suit,  lyewls 
Nicholas  applied  to  him  to  be  his  security, 
upon  an  appeal,  if  the  suit  went  against 
him;  and  offered  to  give  him  a  deed  of 
trust  upon  his  land,  continuing,  as  he  said, 
about  2000  acres,  which  Lewis  Nicholas 
considered  as  a  good  indemnity  against  the 


debt,  interest,  damage  and  costs,  which 
could  not  have  amounted  to  less  than 
$20,000;  in  which  opinion,  Jopling  con- 
curred, and  agreed  to  become  his  surety,  if 
the  appeal  was  taken ;  and  on  the  day  that 
Wingfield  and  Coleman  purchased  the  land, 
they  pledged  it,  and  Garland  accepted  it  as 
an  ample  security  for  $13,000.  These  cir- 
cumstances shew  sufficiently  the  opinions 
of  the  parties  concerned,  as  to  the  value  of 
the  land. 

The  negroes  conveyed  to  Coleman  in 
June,  1820,  were  exposed  to  sale  in  mass, 
on  this  occasion,  as  the  property  of  Lewis 
Nicholas,  with  Coleman's  consent,  upon 
the  advice  of  counsel  that  he  had  no  title; 
and  the  land  conveyed  to  him  was  conveyed 
with  the  residue  of  the  tract  to  him  and 
Wingfield,  as  if  sold  to  them  at  this 
sale. 

297  »On  the  15th  of  February,  1821,  the 
land  was  conveyed  by  Lewis  Nicholas 

to  Wingfield  and  Coleman ;  and  on  the  same 
day,  they  conveyed  the  2141  acres  (the 
residue  of  the  tract,  excepting  what  had 
been  conveyed  in  June,  1820,  to  Coleman) 
to  Coles  and  Cocke,  in  trust  to  secure  the 
payment  of  their  bond  to  Garland,  for 
$13,000,  dated  January  18th,  1821,  and  pay- 
able ten  years  after  date,  without  interest. 
These  deeds  were  acknowledged  before 
magistrates,  and  the  privy  examination  of 
the  wives  of  Wingfield  and  Coleman, 
taken  on  the  same  day,  and  recorded  on  the 
next  day.  In  anticipation  of  the  results  of 
tllis  sale,  and  according  to  the  previous 
arrangements  between  the  pirties,  these 
deeds  were  prepared  before  the  day  of  sale, 
and  arrangements  made  with  persons,  who 
had  agreed  to  act  as  .trustees  in  the  deed, 
to  secure  Garland's  debt,  and  the  attorney 
for  Garland  attended  on  the  day  of  sale,  to 
have  the  deed  executed.  This  appears 
from  the  deed  of  trust,  and  the  answer  of 
Coles,  one  of  the  trustees.  After  the  deed 
was  written  certain  interlineations  were 
noted,  as  made  before  signing;  and  at  the 
foot  of  this  note,  the  usual  clause  of  attes- 
tation was  written ;  and  below  this  clause, 
these  words  are  written:  **The  names  of 
the  trustees  also  changed  before  signing." 
The  time  and  reason  of  this  change  appear 
from  Coles's  answer.  He  says,  ** that  when 
the  sale  had  nearly  closed,  he  was  applied 
to  by  one  of  the  persons  who  seemed  most 
active,  and,  he  presumes,  was  one  of  the 
legal  advisers  present,  to  become  trustee  to 
secure  the  payment  of  the  bond,  due  from 
Wingfield  and  Coleman  to  Garland,  by  a 
lien  on  the  land  that  was  late  Nicholas's: 
that  he  declined  acting,  under  the  general 
impression  that  he  wished  to  have  no  part 
in  the  transactions  of  the  day.  But, 
being  strongly  urged  on  the  ground  that 
one  of  the  parties  that  had  consented  to 
act,  had,  by  some  means,  been  prevented 
attending ;  and  that  they  would  find  some 
difficulty  in  getting  a  fit  person  as  his 
substitute;  losing  sight  of  the  original 
impression,  and  being  solely  actuated  by  a 
wish    to     serve    neighbours,    he    be- 

298  came  a  party."    The  *other   trustee, 
Cocke,  states  that  the  counsel  on  both 

sides  attended  the  sale,  and  that  his  con- 
fidence in  them,  induced  him  to  agree  to 
act  as  trustee. 
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Wingfield  and  Coleman  filed  a  cross  bill, 
impeaching  Rives's  claim  as  usurious.  The 
Court  of  Chancery  decreed  all  the  convey- 
ances to  be  fraudulent  and  void  as  to  Rives, 
and  that  his  judgment  was  valid  and  un- 
impeachable ;  and  Garland  alone  appealed. 
The  only  question,  therefore,  for  this 
Court  to  decide,  is,  whether  Garland's  lien 
be  valid  or  void  as  it  respects  Rives; 
whether  Rives's  judgment  can  be  impeached 
in  this  way;  and  if  it  can,  whether  it  is 
infected  with  usury,  or  not. 

As  to  the  conveyance  in  consideration  of 
a  pretended  marriage  contract,  it  may  be 
observed,  that  there  is  not  a  shadow  of 
doubt  as  to  the  propriety  of  the  decree. 
There  was  no  such  contract ;  nor  does  Cole- 
man, in  his  answer,  allege  that  there  was. 
The  whole  case  in  truth  was,  that  Lewis 
Nicholas  had  frequently,  in  conversation 
with  his  neighbours,  said  that  he  should 
make  his  children  equal,  and  that  the  law 
made  the  best  will.  Coleman  had  heard 
oi  these  declarations,  and  Lewis  Nicholas 
had  advanced  his  daughter,  Mrs.  Wingfield, 
npon  her  marriage. 

It  is  impossible  to  look  at  the  particulars 
of  these  transactions,  without  a  conviction, 
amounting  to  absolute  certainty,  that  on 
the  part  of  Wingfield,  and  Coleman,  and 
Lewis  Nicholas,  the  motive,  under  which 
it  is  attempted  to  cover  and  protect  these 
transactions  (the  preferring  a  just  creditor, 
and  securing  the  payment  of  a  just  debt,) 
had  not  the  weight  of  a  feather  with  them : 
that  th«2ir  sole  motive  for  dealing  with  that 
debt  as  they  did,  was  to  enable  them  by 
means  of  it,  to  prevent  Rives,  and  perhaps 
Saunders,  who  were  prosecuting  their 
suits,  from  getting  .  satisfaction  to  the 
amount  of  a  cent,  out  of  the  property  of 
Lewis  Nicholas;  and  at  the  same  time,  to 
secure  to  Wingfield  and  Coleman,  the  sons- 
in-law  of  Nicholas,  his  whole  property, 
except  the  slaves  pledged  to  the  Bank,  at 
about  half  its  value,  upon  a  credit  of 
299  ten  years,  without  interest;  *and  in- 
deed, without,  in  all  probability, 
paying  ultimately  one  cent  out  of  their 
own  funds.  For,  having  a  right  to  the  22 
valuable  labouring  slaves,  pledged  to  the 
Bank,  for  upwards  of  six  years,  charged 
only  with  the  payment  of  the  interest  on 
the  Bank  debt,  of  $420  per  annum,  they 
might  reasonably  expect  to  raise  the 
$10,300,  or  very  nearly  the  whole,  from  the 
profits  of  the  property,  in  the  course  of  the 
ten  years.  Wingfield  and  Coleman  could 
not  possibly  have  any  motive  for  preferring 
the  debt  to  Garland,  independently  of  the 
views  which  I  have  attributed  to  them. 
They  were  under  no  legal  or  moral  obliga- 
tion to  pay  it,  or  to  take  any  care  about 
its  payment.  They  were  not  bona  fide  pur- 
chasers nor  creditors  seeking  to  avoid  a 
loss.  The  question  was  not  with  them, 
de  damno  evitando,  but  emphatically  de 
lucro  capiendo.  Nicholas,  although  under 
a  legal,  was  under  no  moral,  obligation,  to 
pay  this  debt.  He  was  only  a  surety,  and 
that,  not  voluntarily.  The  obligation  was 
imposed  on  him  by  the  fraudulent  use  of 
the  note  to  another  purpose,  than  that  for 
which  he  endorsed  it.  Garland  was  will- 
ing to  have  given  Nicholas  the  same  terms 
which  he  gave  to  Wingfield  and    Coleman, 


and  to  have  taken  a  direct  and  fair  lien 
upon  his  property.  To  have  acceded  to 
those  terms,  would  have  looked  like  a  pref- 
erence of  one  creditor  to  another ;  and  that» 
upon  reasonable  and  intelligible  motives. 
But,  the  rejection  of  the  great  advantages 
of  these  terms,  and  preferring  to  subject 
his  property  to  a  cash  sale,  for  the  whole 
amount  of  the  debt  and  interest;  giving  to 
his  sons-in-law  the  advantage  of  the  dis- 
count  and  credit,  instead  of  taking  it  him- 
self; the  struggling  to  reduce  Garland  to 
the  lowest  terms,  not  for  the  benefit  of 
Nicholas,  but  of  his  sons-in-law ;  and  the 
whole  dealing  of  the  parties  in  respect  to- 
this  debt,  and  the  use  made  of  it ;  shew 
that  the  preferring  of  Garland's  debt  did 
not  enter  into  the  motives  of  these  parties; 
and  that  the  only  motives  which  actuated 
them,  wer.e  those  before  stated.  As  to 
these  parties,  it  is  a  case  of  pure  and  un- 
mixed traud.     If  we  were  called  upon, 

300  in   *^any   other   character   than    that 
in  which  we  are   acting,  to   judge  of 

their  conduct,  great  allowances  might  very 
properly  be  made.  A  highly  respectable 
man,  advanced  in  years,  in  affluent  cir- 
cumstances, having  a  family  brought  up 
in  ease,  is  suddenly  involved  in  titter 
ruin,  not  by  his  own  misconduct,  but  a» 
the  surety  of  a  friend  who  had  betrayed  hia 
confidence,  and  who,  he  believed,  had  been 
forced  by  his  necessities  into  the  hand  of 
usurers,  resorts  to  means  advised  as  legal 
by  respectable  but  mistaken  counsel,  to  save 
a  remnant  of  his  property;  and  the  mem- 
bers of  his  family  unite  with  him  in  those 
measures.  We  cannot  see  such  a  case  with- 
out great  pain,  nor  condemn  the  actors 
with  severity.  But,  such  considerations 
cannot  enter  into  any  system  of  laws,  not 
be  the  foundation  of  any  right,  legal  or 
equitable. 

As  to  Garland,  I  have  not  a  shadow  of 
doubt,  that,  as  he  states  in  his  answer,  his 
only  motive  for  taking  the  part  which  he 
did  in  these  transactions,  was  to  secure  as 
much  of  his  debt  as,  by  any  means,  he 
could  under  existing  circumstances;  and 
that  he  would  have  preferred  a  direct 
security  from  Lewis  Nicholas,  to  the  course 
which  was  taken ;  and  which  he  yielded  to 
from  necessity,  as  the  only  means  of  secur- 
ing any  thing;  although  he  knew  the  pur- 
pose for  which  these  arrangements  were 
proposed  by  Lewis  Nicholas  and  Wing^eld 
and  Coleman.  When  Lewis  Nicholas  de- 
clined to  give  a  direct  security,  and  Wing- 
field and  Coleman  made  their  propositions, 
a  full  outline  of  their  scheme,  and  the  use 
they  intended  to  make  of  his  debt,  was  com- 
municated to  him.  If  this  did  not,  at  the 
first  blush,  satisfy  him  that  their  design 
was  to  make  a  fraudulent  use  of  it  against 
Nicholas's  creditors,  he  ought  to  have  been 
convinced  upon  that  point,  when  he  and 
his  counsel,  on  the  18th  of  January,  1821, 
were  apprised  of  the  terms  of  the  deed  of 
that  date,  which  provided  for  the  sale  of 
Nicholas's  entire  property  for  cash,  upon 
ten  days  notice,  by  advertisement  at  the 
court-house  door  only,  to  indemnify  Wing- 
field and  Coleman    to  the   amount    of 

301  the  whole  *^debt,  for  giving  their  bund 
for  a  part   of  the   debt,  payable    ten 

years  after   without  interest;  and    if    that 
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was  not  Bufficient  to  apprise  bim  of  their 
real  intentions,  his  agent  and  counsel  had 
foil  notice  of  the  true  object  of  all  these  ar- 
rangements, when,  on  the  15th  of  Feb- 
ruary, the  whole  scheme  was  completely 
consummated.  Garland,  if  not  a  par- 
ticipator in  the  fraud,  had  at  least  full 
notice  of  it;  and  if  not  in  all  its  stages,  yet 
certainly  before  the  execution  of  the  deed 
andcr  which  he  claims. 

It  could  hardly  be  contended  in  a  Court 
of  tiaw,  that  this  conveyance  to  Wingfield 
and  Coleman,  was  not  fraudulent  and  void 
aa  to  the  creditors  of  Lewis  Nicholas.  The 
Statute  of  Frauds,  avoids  all  conveyances 
contrived  of  covin,  malice,  fraud,  collusion 
or  i?uile,  with  intent  or  purpose  to  delay, 
hinder  or  defraud  creditors;  except  in  cases 
wnere,  though  the  grantor  has  a  fraud- 
ulent intent,  the  purchaser  acts  bona  iide, 
and  gives  a  valuable  consideration.  With- 
oat  the  bona  fides  on  the  part  of  the  gran- 
tee, the  valuable  consideration  has  no 
effect  in  rescuing  the  transaction  from  the 
literal  terms  and  spirit  of  the  Statute.  If 
Wingfield  and  Coleman  could  be  considered 
as  bona  fide  creditors  for  $13,000,  and  had 
aimed  only  at  securing  or  getting  payment 
of  the  debt,  they  would  have  been  pro- 
tected by  the  proviso  of  the  Statute,  no 
matter  what  had  been  the  fraudulent  in- 
tent of  the  grantor.  But,  the  moment  they 
passed  this  line,  and  mixed  with  this  ob- 
ject, that  of  delaying,  hindering,  or  de- 
frauding creditors,  any  conveyance  made 
in  furtherance  of  this  compound  object, 
was  absolutely  void,  and  they  were  left 
<as  they  were  before  they  attempted  the 
fraud)  creditors  without  a  security.  '^Quod 
alias  jnstum  et  bonum  est,  si  per  fraudem 
petatur,  malum  et  in justumefiBcitur."  One 
and  the  chief  object  with  them,  if  not  the 
«ole  motive  for  the  part  they  acted  in  these 
transactions,  was,  by  covin  with  Lewis 
Nicholas,  to  delay,  hinder  and  defraud    all 

his  creditors,  except  Garland. 
302  *But,  it  is   insisted,    that    Garland 

being  a  bona  fide  creditor,  and  hav- 
ing taken  a  security  from  Wingfield  and 
Coleman  on  the  property  conveyed  to  them 
by  Lewis  Nicholas,  for  the  debt  really  due, 
he  falls  within  the  exception  of  the  Stat- 
«ite  of  Frauds,  being  a  bona  fide  purchaser 
for  value;  and  that,  although  the  convey- 
ance to  Wingfield  and  Coleman,  was  fraud- 
ulent and  void.  The  construction  of  this 
proviso,  has  been  much  discussed,  and 
many  cases  upon  that  point,  have  been 
cited.  A  careful  attention  to  the  terms  of 
the  Statute,  and  a  comparison  of  it  with 
the  Statutes  of  13th  and  27th  of  Elizabeth, 
wilU  I  think,  without  a  particular  examina- 
tion of  the  authorities  cited,  satisfy  us  as 
to  its  true  construction. 

The  Statute  of  13  KHz.  against  fraudulent 
conveyances  as  to  creditors,  has  this 
proviso;  '*that  this  Act,  nor  any  thing 
therein  contained,  shall  not  extend  to 
make  void  any  estate  or  conveyance,  &c. 
had,  made,  &c.  or  hereafter  to  be  had, 
made,  &c.  which  estate  or  interest,  is  or 
shall  be  upon  good  consideration  and  bona 
tide  lawfully  conveyed  or  assured  to  any 
person  or  persons,  &c.  not  having^  at  the 
lime  of  such  conveyance  or  assurance  to  them 
fnade,  any  manner  of  notice^  or  knowledge 


of  such  covin  ^  fraud  or  collusion   as  afore^ 
said.** 

The  Statute  of  27  Eliz.  for  securing  sub- 
sequent purchasers  against  conveyances 
intended  to  defraud  them,  had  a  proviso  to 
the  same  effect  as  the  above  stated  proviso 
of  the  13th  Kliz.  except  that  the  words  in 
italics,  at  the  close  of  the  proviso  of  the 
13th  KHz.  as  above  quoted,  were  omitted  in 
the  proviso  of  the  27th  KHz.  The  reason 
of  this  difference  in  the  ^erms  of  the 
provisos  of  these  Statutes,  in  obvious.  If 
a  conveyance  were  intended  to  defraud 
subsequent  purchasers,  that  intent  could 
not  possibly  be  known  to  have  existed,  un- 
til a  sale  was  actually  made  by  the  vendor 
to  a  subsequent  purchaser ;  and  if  a  pur- 
chaser for  valuable  consideration,  procured 
a  conveyance  from  the  fraudulent  grantee 
before  any  other  made  a  purchase  from  the 
fraudulent  grantor,  then,  at  the  time 

303  of  the  purchase  from  the  ^fraudulent 
grantee,  the  purchaser  could  not  only 

not  have  notice  of  any  fraudulent  intent 
in  the  original  grantor,  but  could  not  do 
an  injury  to  any  one;  as  no  one  had  an  in- 
terest in  the  subject,  who  could  object  to 
his  purchase.  Such  a  purchase  for  value 
would  be  bona  fide;  and  the  purchaser 
would  be  entitled  against  any  subsequent 
grantee  from  the  fraudulent  grantor; 
although  he  had  notice  that  the  convey- 
ance to  his  grantee  was  voluntary.  This 
was  a  necessary  provision;  otherwise,  all 
voluntary  gifts  would  have  been  inaliena- 
ble, at  least  during  the  life  of  the  grantor; 
and  such  purchases  from  the  fraudulent 
grantee  have  always  been  supported  against 
subsequent  purchasers  from  the  fraudulent 
grantor.  These  are  the  expressions  in  the 
books;  though  it  is  clear,  that  until  the 
grantor  sold  to  a  purchaser,  neither  he  nor 
the  grantee  could  be  guilty  of  any  fraud, 
as  to  subsequent  purchasers;  and  it  might 
happen,  that  there  never  would  be  such 
subsequent  purchaser. 

But,  as  to  fraudulent  conveyances,  to  the 
prejudice  of  creditors,  they  were  immedi- 
ately void  as  to  such  creditors;  and  but 
for  the  proviso,  the  enacting  clause  might 
have  avoided  the  deed  made  with  intent  to 
defraud  creditors,  although  that  intent 
was  confined  to  the  grantor  only,  and  was 
not  known  to  the  grantee.  I  do  not,  how- 
ever, think  that  this  would  have  been  the 
effect,  even  of  the  enacting  clause  alone. 
The  expression  ** collusive,"  can  apply 
only  to  cases,  in  which  both  parties  con- 
curred in  the  fraudulent  intent.  However 
that  might  be,  if  the  grantor  and  grantee 
had  colluded  to  defraud  creditors,  the  con- 
veyance would  be  absolutely  void  as  to  cred- 
itors; and  the  fraudulent  grantee  could  not, 
but  for  the  proviso,  have  transferred  any 
title  to  a  bona  fide  purchaser  from  him. 
Nemo  potest  transferre  plus  juris  in  alium 
quam  ipse  habet;  and  to  guard  against  this 
consequence,  was,  I  think,  the  chief  object 
of  the  proviso.  It  provides  for  the  validity 
of  a  conveyance  to  a  bona  fide  purchaser 
for  value,  having  no  notice  of  the  covin, 
fraud,   collusion  or  guile ;  such  covin 

304  or  ^'collusion,  of  which  the  purchaser 
was  to  have  no  notice,  must,  if  it  ex- 
isted, have  been     between      the    original 
grantor  and  grantee.    In  case  of  a  voluntary 
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grant,  considered  as  frandnlent  as  to  a 
snbseqaent  purchaser,  because  voluntary, 
the  purchaser  from  the  donee,  having 
notice  that  the  deed  was  voluntary,  would 
not,  thereby,  have  notice  of  a  fraud,  as 
there  could  exist  no  fraud  until  there 
was  a  subsequent  purchaser,  which  might 
never  happen  ;  and  the  Statute  of  the  27th 
E^liz.  therefore  dropped  the  expression  in 
respect  to  purchasers  without  notice, 
found  in  the  Statute  of  13  KHz. 

Notice  to  the  purchaser  from  the  fraud- 
ulent grantee  of  property  conveyed  with 
intent  to  defraud  creditors,  was  important. 
Such  a  purchase,  with  notice  of  the 
fraudulent  intent,  would  be  a  fraud ;  be- 
cause, it  would  tend  to  assist  the  consum- 
mation of  the  fraud,  in  prejudice  of  the 
known  existing  rights  of  creditors,  who, 
but  for  such  purchase,  would  be  enabled  to 
reach  the  property  fraudulently  conveyed. 
It  was  for  this  reason,  that  the  proviso  of 
the  13th  Eli2.  excluded  from  its  benefit, 
purchasers  with  notice  of  the  fraud,  ex- 
pressly ;  although  the  effect  of  the  proviso 
would  have  been  the  same,  if  this  special 
provision,  as  to  purchasers  without  notice, 
had  been  omitted.  The  former  member  of 
the  proviso  had  only  preserved  the  in- 
terests of  bona  fide  purchasers  for  value ; 
and  a  purchaser,  with  notice  of  the  fraud, 
would  not  have  been  a  bona  fide  purchaser, 
and  80  not  within  the  proviso.  This,  I 
think,  is  the  reason  why  the  Legislature 
of  Virginia,  in  transferring  the  substance 
Of  the  two  English  Statutes  into  our  Stat- 
ute of  Frauds  and  Perjuries,  had  adopted 
the  substance  of  the  provisos  of  both  the 
English  Statutes,  omitting  that  part  of  the 
proviso  of  the  13th  Eliz.  which  speaks  of 
purchasers  without  notice,  as  superfluous 
in  the  case  of  creditors,  and  improper  in 
the  case  of  subsequent  purchasers.  The 
proviso  of  our  Statute  is  in  these  words: 
**This  Act  shall  not  extend  to  any  estate 
or  interest    in    any    lands,  &c.  goods,  &c. 

which  shall  be,  on  good  consideration 
305      and  bona  fide,  lawfully  ^conveyed  or 

assured  to  any  person  or  persons, 
bodies  politic  or  corporate."  The  bona 
fides  required  by  this  proviso,  to  exempt 
the  conveyance  from  the  operation  of  the 
Statute,  seems,  in  its  literal  import,  to  be 
required  from  both  the  grantor  and  grantee ; 
and  this  was  insisted  on  by  the  coun- 
sel for  the  appellee,  as  the  true  construc- 
tion of  the  Statute.  The  same  words  were 
used  in  the  Statute  of  the  13th  of  Eliza- 
beth ;  yet,  their  generality  was  controlled 
by  the  subsequent  words,  in  respect  to  pur- 
chasers without  notice ;  according  to  which, 
the  purchaser  was  protected,  if  he  had  not 
notice  of  the  fraud  of  his  own  grantor;  so 
that  the  bona  fides  was  required  only  of 
the  purchaser.  And  this  last,  I  think,  is 
the  just  construction  of  our  Statute,  which 
dropped  the  explanatory  words  to  be  found 
in  the  English  Statute;  because,  as  was 
before  said,  they  had  really  no  effect,  in 
case  of  a  purchaser  under  a  conveyance  to 
defraud  creditors ;  and  were  wholly  inappli- 
cable, if  not  improper,  in  respect  to  that 
provision  of  our  Statute  taken  from  the 
27th  Eliz.  in  relation  to  conveyances  in- 
tended to  defraud  purchasers. 
Considering  Garland   then,  as   he   really 


was,  from  the  moment  he  assigned  L^ewift 
Nicholas's  debt  to  Wingfield  and  Coleman* 
and  took  their  bond,  as  no  longer  a  creditor 
of  Lewis  Nicholas,  but  of  Wingfield  and 
Coleman,  and  as  being  a  purchaser  from 
them,  for  the  security  of  their  debt  to  him ;. 
and,  as  having,  as  he  really  had,  full  no- 
tice of  the  fraud,  and  of  the  invalidity  of 
their  title;  he  could,  upon  general  prin-^ 
ciples  of  equity,  acquire  no  better  right 
than  they  had;  and  upon  the  terms  of  the 
Statute,  cannot  be  protected  as  a  bona  fide 
purchaser.  He  stands,  to  all  intents  and 
purposes,  in  their  shoes. 

Suppose,  however,  that  to  avoid  the  con- 
sequences of  Garland's  claiming,  as  he 
does,  as  a  purchaser  from  Wingfield  and 
Coleman,  for  securing  a  debt  due  from 
them  to  him,  with  full  knowledge  that  they 
had  no  title  as  against  Nicholas's  credit* 
ors,  we  were,  as  it  is  contended  we  ought,  to 
consider  him  as  still  virtually  a  cred- 

306  itor  of  Nicholas,  *and  virtually  claim- 
ing as  a  purchaser  from  him,  for  the 

security  of  a  just  debt ;  what  would  be  the 
effect?  Certainly,  no  more  favorable  to 
Garland  than  if,  on  the  18tb  day  of  Jan- 
uary, (when  all  those  indirect  arrange- 
ments were  made  with  his  knowledge,  and» 
so  far  as  he  was  concerned,  with  his  as- 
sent and  concurrence)  a  direct  lien  had  been 
given  by  Nicholas  to  Garland  Instead  of 
Wingfield  and  Coleman,  with  an  agree- 
ment between  the  parties,  intended  to  have 
the  very  same  consequences,  which  the 
arrangements  actually  made  were  intended 
to  produce,  and  did  effect.  That  agreement 
would  have  been  this:  that  Garland  should 
release  a  part  of  his  debt,  and  give  a  credit 
of  ten  years,  without  interest,  for  the  pay- 
ment of  the  balance:  that,  notwithstand- 
ing this  abatement  and  credit,  he  should 
take  a  deed  of  trust,  falsely  representing  the 
whole  debt  to  be  due  and  immediately 
payable,  subjecting  the  whole  of  Nicholas'a 
property,  down  to  the  last  mouthful  of 
meat  and  bread,  to  immediate  sale  for 
cash,  upon  ten  days  notice  at  the  court- 
house door  only :  that  at  this  sale,  Wing- 
field and  Coleman  should  purchase  to  the 
nominal  amount  of  the  debt,  and  discharge 
the  portion  of  the  debt  agreed  to  be  paid 
at  the  end  of  ten  years  without  interest: 
that  this  sale  should  be  made  immediately, 
to  avoid  the  effect  of  the  lien  of  Rives'a 
judgment,  expected  to  be  rendered  in  the 
first  week  in  the  succeeding  March ;  and 
suppose  this  agreement  were  carried  into 
effect,  the  sale  made,  the  whole  property 
purchased  by  Wingfield  and  Coleman  at 
about  half  its  cash  value,  and  that,  in 
effect,  upon  a  credit  of  ten  years;  and 
Garland  to  have  retained  the  lien  on  the 
land  given  to  him  by  Nicholas,  claiming 
under  it  only  the  sum  agreed  to  be  paid  at 
the  end  of  the  ten  years.  In  that  case,  the 
parties  would  all  have  been  substantially, 
in  the  condition  in  which  they  now  are: 
Nicholas  without  property;  Wingfield  and 
Coleman  claiming  all  that  was  his,  sub- 
ject to  a  lien  on  the  land  for  $13,000,  paya- 
ble in  ten  years'  without  interest;  and 
Garland  claiming  a  lien  for  the  same  debt* 
and  upon  the  same  property,  as  he  now 
claims;,  with    this    only    difference, 

307  *^that  he  would,   in    that   case,  claim 
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tinder  a  deed  from  Nicholas,  who  had 
a  title  to  convey,  instead  of  claiming  tin- 
dex  Wingfield  and  Coleman,  who  have  no 
title,  and  could  convey  none  to  him.  In 
snch  a  case,  the  fraud  of  Nicholas  and 
Wingfield  and  Coleman  would  have  been 
just  as  palpable,  and  no  more  so,  than  it  is 
in  the  case  which  has  occurred ;  and  Gar- 
land would  not  only  have  had  the  same 
notice  of,  but  would  have  been  a  direct  actor 
and  participator  in,  the  fraud,  a  party  to 
the  covin  and  collusion,  and  could  not  be 
held  to  be  a  bona  fide  purchaser  under  the 
proviso  of  the  Statute.  In  any  point  of 
view  in  which  I  can  consider  this  case,  I 
aee  no  ground  upon  which  to  hold  that  Gar- 
land has  any  legal  title  to  the  land  in  ques- 
tion. 

It  is  however  insisted,  that  although 
Garland's  trustees  have  no  legal  title, 
which  they  could  assert  in  a^  Court  of  I^aw 
against  that  vested  in  the  Sheriff  by  opera- 
tion of  law,  for  the  beuefit  of  Rives,  or  the 
lien  of  Rives' s  judgment  and  Ca.  8a.  eze- 
coted ;  yet,  when  the  latter  applies  to  a 
Court  of  Equity  to  aid  in  enforcing  his 
legal  rights,  that  Court,  upon  its  general 
principles,  will  not  assist  him,  further  than 
by  subjecting  the  property  to  Rives's 
claim,  after  first  satisfying  Garland ;  and 
various  classes  of  cases  supposed  to  be 
analogous  to  this,  are  referred  to,  as  illus- 
trating the  principles  upon  which  a  Court 
of  Equity  acts  in  such  cases. 

Before  I  examine  the  cases  relied  on  as 
to  this  point,  I  premise,  that  a  Court  of 
Equity,  in  all  cases  of  actual  fraud,  has  a 
concurrent  jurisdiction  with  a  Court  of 
Law,  in  remedying  the  fraud;  and  the 
remedy  in  equity  is  frequently  more 
beneficial  than  at  law,  by  means  of  its 
power  to  compel  discovery,  and  to  cause 
fraudnleot  deeds  and  securities  to  be  can- 
celled, or  conveyances  to  be  made;  thus 
effectually  putting  an  end  to  future  litiga- 
tion. In  these  cases  of  actual  fraud, 
equity  follows  the  law,  and  gives  relief  to 
the  full  extent  to  which  a  Court  of  Law 
could  give  relief.  Ben  net  v.  Musgrove,  2 
Ves.  sen.  51 ;  a  case  which  will  be 
306  more  ^particularly  adverted  to  here- 
after. The  case  under  consideration 
is  a  case  of  actual  fraud,  and  a  strong 
case;  in  which,  if  Garland  was  not  a  party, 
he  is  a  purchaser  with  full  notice,  from 
Wingfield  and  Coleman,  who  were  the  chief 
actors  in  the  fraud ;  and  I  believe  there  is 
no  exception  to  the  rule  of  equity,  that  a 
purchaser  with  notice,  stands,  in  all  re- 
spects, in  the  shoes  of  his  vendor.  Rives, 
therefore,  comes  into  a  Court  of  Equity, 
ex  debito  justitiae,  not  appealing  either  to 
the  favor  or  discretion  of  the  Court. 

The  invariable  maxim  of  equity  is,  that 
he  who  asks  equity  must  do  it.  But,  this 
maxim  is  confined  exclusively  to  the  cases, 
in  which  there  is  an  equity  between  the 
parties;  where,  although  the  plaintiff  is 
entitled  to  relief,  he  yet  owes,  in  con- 
science, (though  possibly  not  at  law)  a  debt 
or  duty  to  the  defendant.  Francis's  Max. 
1.  In  such  cases  relief  is  given,  on  the 
condition,  that  the  plaintiff  does,  what 
in  conscience  he  is  bound  to  do,  to  the  de- 
fendant. An  equity  which  any  third  per- 
son may   have  against   the   plaintiff,    can 


never  be    available,  under  this   maxim,  to 
the  defendant. 

In  this  case,  neither  Garland,  nor  any 
other,  has  any  equity  against  Rives.  Be- 
tween two  creditors  engaged  in  a  race  of 
diligence,  in  seeking  a  prior  right  to  satis- 
faction out  of  the  debtor's  property,  there 
can  be  no  equity.  It  is  the  tabula  in 
naufragio;  and  he  who  obtains  the  prior 
legal  right  to  satisfaction,  must  prevail, 
both  at  law  and  in  equity.  Where  the 
equity  is  equal,  the  law  shall  prevail. 

To  this  maxim,  that  he  who  asks  equity, 
must  do  equity,  to  the  person  from  whom 
he  asks  it,  are  to  be  referred  very  many  of 
the  cases  cited  in  the  argument;  as,  the 
cases  of  conveyances,  bonds  or  judgments, 
or  any  other  securities  obtained  by  fraud ; 
t^e  cases  of  usury  and  annuities,  in  which 
the  securities  are  void  by  Statute.  In 
such  cases,  the  plaintiff,  who  asks  the  aid 
of  a  Court  of  Equity  to  relieve  him  against 
the  vitious  security,  is  bound,  in  equity 
and  conscience,  to  refund  to  the  de- 
309  fendant  against  whom  *he  seeks  re- 
lief, the  real  consideration  which  he 
has  received  from  him ;  and  it  is  upon  that 
condition,  that  relief  is  given. 

Another  class  of  cases  relied  upon,  is 
that  which  shews  the  extent  of  favor  shewn 
by  a  Court  of  Equity  to  creditors,  and 
bona  fide  purchasers  without  notice. 
These  cases  cannot  apply  here.  Garland 
is  not  a  bona  fide  purchaser  without  notice ; 
and  although  a  creditor,  so  is  Rives,  both 
equally  entitled  to  favor.  There  is  no 
instance,  in  which,  as  between  creditors, 
he  who  has  obtained  the  legal  advantage, 
has  not  prevailed. 

The  next  class  of  cases  insisted  on,  is 
that  in  which  it  has  been  held,  that  a  con- 
veyance to  several  grantees  may  be  void  as 
to  one,  and  good  as  to  another ;  as  in  case 
of  a  marriage  settlement,  in  which  in- 
terests are  given  to  those  who  are  strangers 
to  the  consideration.  The  deed  would  be 
good  as  to  the  wife,  and  all  coming  within 
the  considerations  of  the  deed,  but  void  as 
to  all  the  rest,  so  far  as  creditors  are  con- 
cerned. The  wife  would  be  a  bona  fide 
purchaser  for  value;  the  strangers,  mere 
volunteers.  So,  if  a  deed  be  made  to  secure 
a  just  debt,  and  the  equity  of  redemption 
is  reserved  to  a  stranger,  or  to  the  family 
of  the  debtor ;  such  a  deed  would  be  good 
as  to  the  creditor,  and  void  as  to  the  reser- 
vation of  the  equity  of  redemption.  In 
such  cases,  the  limitations  to  volunteers 
are  void,  not  because  there  is  any  actual 
fraud,  but  because  of  the  want  of  valuable 
consideration.  The  wife  or  creditor,  in 
such  cases,  might  not  know  that  the 
grantee  had  any  fraudulent  intent;  as  he 
might  not  in  fact,  and  they  would  have  no 
concern  in  the  disposition  of  the  surplus 
interest  of  the  grantor.  But.  if  the  cred- 
itor, in  such  case,  were  to  concur  in  any 
actual  fraud,  with  intent  to  frustrate  the 
rights  of  other  creditors,  as  in  lending  his 
aid,  in  any  way,  to  give  colour  to  any  con- 
sideration, falsely  alleged,  as  the  induce- 
ment to  such  a  reservation  of  the  equity  of 
redemption,  such  his  concurrence  in  the 
actual  fraud  of  the  grantor,  would  avoid 
his  deed,  as  to  the  creditors  intended  to  be 
injured  thereby. 
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310  *To  this  class  of  cases,  may  be  re- 
ferred those  cases,  in  which  a  hus- 
band stipulating  to  settle  on  his  wife,  a 
just  equivalent  for  her  right  of  dower  re- 
linquished, with  a  view  to  defraud  his 
creditors,  settles  property  grossly  exceed- 
ing in  value  the  dower,  in  which  case  it 
has  been  held,  that  the  deed  was  valid,  so 
far  as  to  secure  the  just  equivalent,  and 
void  as  to  the  surplus.  In  these  cases,  the 
wife  is  held  to  be  an  innocent  and  bona 
fide  purchaser,  to  the  extent  of  the  value  of 
the  dower-right  relinquished,  and  the  fraud 
of  the  husband  is  not  imputed  to  her.  But, 
if  she  were  sui  juris,  and  concurred  in  the 
fraud,  the  deed  would  be  wholly  void,  un- 
der the  Statute  of  Frauds  and  Perjuries. 

It  is  lastly  asserted,  that  there  is  another 
class  of  cases,  in  which,  when  it  is  doubt- 
ful, whether  the  conveyance  impeached, 
was  or  was  not  founded  in  an  actual  fraud 
and  collusion,  to  defeat  or  delay  creditors, 
a  Court  of  Equity  will  take  a  middle  course, 
and  allow  the  deed  to  stand  as  a  security 
for  the  money  really  due,  and  give  to  the 
creditor  the  surplus;  and  a  decision  of 
Chancellor  Kent  of  New  York,  to  this  pur- 
pose, is  cited.  Boyd  v.  Dunlop,  1  Johns. 
Ch.  Rep.  478. 

With  great  and  habitual  respect  for  the 
opinions  of  this  distinguished  Judge,  after 
examining  the  authorities  which  he  cited, 
and  those  cited  in  the  argument  of  this 
cause,  I  cannot  think  that  the  principles 
asserted  in  that  case,  are  supported  by 
precedents,  or  sanctioned  by  any  just  rea- 
soning. 

If  the  conveyance  is  impeached  upon  the 
ground  of  actual  fraud,  intended  to  defeat 
or  delay  creditors,  and  the  allegation  of 
fraud  is  supported  by  proofs,  the  deed 
ought  to  be  set  aside  in  toto,  and  cannot 
stand  as  a  security  for  any  purpose  of  re- 
imbursement or  indemnity.  Sands  v.  Cod- 
wise,  4  Johns.  Rep.  536,  598,  599.  If  it  be 
not  supported  by  proof,  I  can  see  no  ground, 
why  the  Court  should  deprive  the  defendant 
of  the  benelit  of  an  advantageous  purchase, 
fairly  made,  so  far  as  respects  the  cred- 
itors, upon  the  mere  suspicion,  that  a  fraud 

upon  creditors  was  intended. 
.  311  *There  seems,  however,  to    be   an- 

other ground  of  equitable  jurisdiction 
in  favor  of  creditors,  independent  of  the 
Statute  of  Frauds.  When  a  purchaser 
takes  advantage  of  the  circumstances  of 
a  necessitous  debtor,  to  purchase  his  prop- 
erty at  a  great  sacrifice,  without  any  in- 
tention to  frustrate  the  claims  of  his 
creditors,  for  the  benefit  of  the  debtor  or 
his  family,  but  for  the  sole  purpose  of  ben- 
efiting the  purchaser;  and  the  circum- 
stances are  such  as  would  induce  a  Court 
of  Equity  to  relieve  the  vendor ;  in  such  a 
case,  a  judgment  creditor,  standing  in  the 
shoes  of  the  debtor,  independent  of  the 
Statute  of  Frauds,  would  be  entitled  to 
the  same  relief  that  the  debtor  would  be 
entitled  to,  and  could  only  be  relieved  upon 
the  terms  of  paying  out  of  the  property  or 
otherwise,  what  the  debtor  justly  owed, 
upon  the  principles  before  discussed.  The 
relief  is  founded  in  these  cases,  not  on  a 
suspicion  of  fraud  practised  with  the  intent 
to  injure  creditors;  but  on  the  fraud   prac- 


ticed on  the  debtor  himself  to  his  own  prej- 
udice ;  and  that  catisfactorily  proved. 

The  only  cases  cited  in  Boyd  v.  Dunlop, 
bearing  upon  this  point,  are  Heme  v. 
Meeres,  1  Vern.  465.  2  Bro.  Ch.  Cas.  177, 
note  S.  C.  and  Bennett  v.  Musgrove,  2  Ves. 
51.  All  the  other  cases,  (How  v.  Weldoa, 
2  Ves.  516,  Proof  v.  Hines,  Cas.  Temp. 
Talb.  111.  Grove  v.  Watt,  2  Sch.  &  I^fr. 
492,  &c. )  are  cases  in  which  the  grantor 
sought  relief  against  his  own  contract,  and 
was  subjected  to  equitable  terms.  The 
case  of  Bar  well  v.  Ward,  1  Atk.  260,  was 
cited  in  the  argument  as  bearing  on  the 
same  point.  These  cases  are  all  {a.u  far  as 
I  am  informed, )  that  are  to  be  found  in 
the  English  books,  affecting  this  question. 

The  case  of  Heme  v.  Meeres,  was  decided 
in  1687;  that  of  Barwell  v.  Ward,  in  1744; 
and  that  of  Bennett  v.  Musgrove,  in  1750; 
and  in  the  last  case,  I  have  no  doubt  LK>rd 
Hardwicke,  who  decided  Barwell  v.  Ward, 
intended  to  state  distinctly  the  grounds 
upon  which  those  cases  were  decided. 

312  *The  case  of  Bennett  v.  Musgrove, 
was  this :  A  bill  by  a  judgment  cred- 
itor, who  had  an  elegit  executed,  to  set 
aside  a  fraudulent  conveyance  made  by  the 
debtor  to  the  defendant.  Two  objections 
were  taken ;  that  a  Court  of  Ek^uity  had  no 
jurisdiction,  as  the  plaintiff  had  a  remedy 
at  law ;  and  that  there  was  not  sufficient 
evidence  of  fraud.  I^ord  Hardwicke  said, 
^*A  plain  case  to  give  the  plaintiff  relief, 
which  is,  to  be  let  in  to  the  benefit  of  that, 
to  which  such  a  creditor  is  entitled,  though 
a  creditor  at  large  is  not.  But,  when  a 
judgment  is  obtained  affecting  it  from  the 
time,  and  execution,  he  is  entitled,  because 
that  affects  the  realty  of  the  land,  and  this, 
whether  it  be  one  kind  of  fraudulent  con- 
veyance, or  another.  For,  if  it  is  by  col- 
lusion, he  clearly  may;  but,  if  it  was 
obtained  from  his  debtor  himself,  by  fraud 
on  the  debtor,  on  or  about  the  time  he  ob- 
tained his  judgment  and  elegit,  he  might, 
as  standing  in  the  place  of  the  debtor, 
come  into  this  Court  to  be  relieved  against 
that  conveyance,  and  to  have  the  same 
benefit  of  relief,"  as  the  debtor,  I  presume, 
might  have  had.  The  Lord  Chancellor 
proceeded  to  declare,  that  the  Court  had 
jurisdiction  in  a  case  of  actual  fraud, 
whether  the  plaintiff  could  recover,  or  not, 
at  law.  And  notwithstanding  the  consid- 
eration, specified  in  the  deed,  of  501.  a  debt 
due  to  Musgrove,  he  set  aside  the  deed,  so 
far  as  it  interfered  with  the  plaintiff's 
right,  under  his  elegit,  the  utmost  extent 
to  which  a  Court,  either  of  law  or  equity, 
can  give  relief  under  the  Statute  of  Frauds. 
The  deed  is  void,  only  as  to  the  creditors. 
After  they  are  satisfied,  the  surplus  belongs 
to  the  grantee. 

Heme  v.  Meeres,  as  reported  in  Vernon, 
is  to  this  effect :  The  bill  was  by  creditors 
of  Cox  against  Meeres.  Cox  was  outlawed 
and  absconded.  Meeres  purchased  from 
Cox,  with  notice  of  all  the  facts,  a  life- 
estate  at  three  or  four  years  purchase.  The 
creditors,  afterwards,  obtained  a  judg- 
ment, and  filed  their  bill  to  be  relieved 
against  this  purchase  as  a  trust,  or  else  as 
a  fraud,  it  being  at  a  great  under  value. 
The  Court  is  reported*  to   have   said, 

313  **The  ^purchase    is  at  a  great  under- 
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valae,  and  huddled  up  in  haste,  at  a 
time  when  young  Cox  concealed  himself 
from  his  creditors,  and  carries  another  ill 
circumstance  with  it,  that  the  defendant 
is  a  trustee  in  the  marriage  settlement; 
and  for  him  to  buy  the  life-estate  of  the 
husband,  was  to  take  away  the  mainte- 
nance and  support  thereby  intended  and 
provided  for  the  wife  and  children,  on 
whose  behalf  he  was  entrusted,  and  all 
this,  with  notice  of  the  plaintifi's  debts, 
and  proceedings  at  law,  which  ought  to 
have  some  weight  in  the  case;  and  al- 
though the  plaintiff's  securities  were  not 
such  as  did  immediately  affect  the  land,  yet 
the  notice  was  such,  and  Cox's  absconding, 
had  he  been  a  trader,  would  have  made 
him  a  bankrupt,  and  then  the  defendant 
mnst  have  lost  all  his  money ;  and  so,  at 
law,  when  a  conveyance  is  found  to  be 
fraudulent,  the  creditor  comes  In  and 
avoids  all,  without  the  re-payment  of  any 
consideration  money ;  and  in  equity,  there- 
fore, when  the  Court  can  decree  back  the 
principal  and  interest,  there  is  no  hurt 
done,  and  a  lesser  matter  in  such  a  case 
will  serve  to* set  a  conveyance  aside." 

It  is  difficult  to  extract  from  this  reason- 
ing, the  principle  on  which  relief  was 
S'iven.  There  is  no  intimation  of  any  sus- 
picion of  a  collusion  to  defraud  the  cred- 
itors. The  reference  to  the  trust,  the 
inadequacy  of  price,  and  the  distressed 
circumstances  of  Cox,  would  tend  to  shew, 
that  the  transaction  was  a  fraud  upon  Cox, 
against  which  he  might  be  relieved ;  and 
the  terms  of  the  decree,  as  stated  from  the 
register  in  2  Bro.  Ch.  Cas.  177,  (n. )  seem 
to  place  the  relief  on  that  ground.  It 
states,  that  **the  bargain  made  by  Sir  T. 
Meeres  with  Cox,  was  not  fairly  obtained, 
in  respect  of  the  circumstances  Cox  was 
in ;  but  ought,  in  conscience,  to  be  made 
void,  the  premises  purchased  by  him,  be- 
ing more  than  double  the  value  of  the 
money  paid  by  him,  and  therefore  he 
should  be  considered  as  a  mortgagee."  I 
think  this  case  proceeded  upon  the  principle 
stated  by  Lord  Hardwicke,  in  Bennett  v. 
Musgrove;  the  substitution,  inequity,  of  a 
judgment  creditor,  to  the  right 
314  *of  his  debtor  to  impeach  a  convey- 
ance, for  a  fraud  practised  upon  him. 
The  circumstances  under  which  the  con- 
veyance was  procured,  were  such,  as  that 
in  equity,  Meeres  was  a  trustee  for  Cox; 
and  this  equitable  right  of  Cox  might  be 
pursued  in  equity  by  a  judgment  creditor; 
as  such  a  creditor  might,  in  the  case  of  a 
mortgage,  claim,  in  equity,  the  benefit  of 
the  debtor's  equity  of  redemption. 

The  case  of  Barwell  v.  Ward,  decided  by 
I/ord  Hardwicke,  in  1744,  was  this:  The 
defendant's  brother  conveyed  to  her  the 
moiety  of  a  reversionary  estate,  for  less 
than  half  its  value;  and  in  a  month  after, 
was  committed  to  jail,  and  became  bank- 
rupt by  failing  to  give  bail,  for  two 
months.  By  the  Chancellor :  **The  present 
is  a  plain  case,  and  appears  to  be  a  fraud- 
ulent conveyance  to  cover  the  estate,  for 
the  deeds  were  executed  when  Ward  was  in 
declining  circumstances."  ^^No  more  than 
601.  paid  for  the  moiety  of  an  estate  in 
reversion,  of  the  value  of  391.  a  year, 
which   is  pretended  to  be  redeemable  upon 


the  payment  of  601.  but  no  clause  of  this 
kind  is  in  the  deed  itself;  for,  it  is  an  ab- 
solute bargain  and  sale.  The  Court  in  this 
case,  ought  to  do  no  more,  that  to  let  the 
deed  stand  as  a  security  for  the  money 
really  and  bona  fide  advanced;"  and  ac- 
cordingly ordered  an  enquiry  as  to  the 
amount.  It  is  difficult  to  ascertain,  from 
the  report  of  this  case,  upon  what  princi- 
ple the  Court  proceeded,  if  not  upon  this : 
that  the  assignees  were  entitled  to  assert 
the  rights  of  the  bankrupt,  and  asserted 
their  claims  in  that  character;  and  that  the 
conveyance  was  admitted  by  the  defendant 
to  be  redeemable. 

If,  however,  the  rule  laid  down  in  Boyd 
V.  Dunlop,  as  deduced  from  those  cases,  be 
the  true  rule,  then  this  case  does  not  fall 
within  the  rule ;  since  it  is  a  clear  case  of 
actual  and  gross  fraud  in  Wingfield  and 
Coleman;  and  Garland  is  a  purchaser  fronl 
them,  with  full  notice  of  the  fraud  and  in- 
validity of  their  title.  If  the  rule  I  have 
gathered  from  those  cases  is  the  true  rule, 
then  there  was,  in  this  case,  no  fraud  or 
imposition    on    Lewis     Nicholas,    of 

315  which    *he     could     complain;    and, 
consequently,  the  rule  is  not  applica- 
ble to  this  case. 

Upon  those  scanty  and  equivocal  mate- 
rials, we  are  urged  to  sanction  the  doctrine, 
that  a  Court  of  Kquity  will  allow  a  party 
to  advance  his  money,  with  a  view  to  en- 
able a  debtor  to  secure  to  himself  or  his 
family,  fraudulently,  all  his  property 
against  his  creditors,  except  what  may  be 
necessary  to  re-pay  the  money  advanced ; 
or,  a  creditor  to  permit  his  debt  to  be  used 
in  like  manner;  and  when  the  fraud  is  de- 
tected and  exposed,  to  suffer  the  deed,  de- 
clared by  the  Statute  to  be  utterly  void  as 
to  creditors,  to  stand  as  a  security  to  their 
prejudice,  for  the  money  advanced  or  the 
debt  due.  So,  that  the  experiment  would 
be  made,  without  hazard  to  any  party  con- 
cerned. This,  I  think,  would  be  to  repeal 
the  Statute.  It  would  offer  the  greatest 
temptation  to  such  fraudulent  experiments ; 
and  the  delay,  at  least,  which  is  commonly 
one  of  the  principal  objects  of  such  trans- 
actions, would  be  effected  without  loss  to 
the  parties  concerned  in  the  fraud. 

The  only  enquiry  which  remains  to  be 
made,  is,  whether  it  be  competent  for  the 
appellant  to  impeach  the  judgment,  on 
which  the  appellee's  claim  is  founded,  on 
the  ground  that  the  original  transaction 
was  usurious;  and  if  he  can,  and  should 
succeed  in  impeaching  it,  whether  Rives's 
claim  would  be  thereby  wholly  avoided,  or 
relief  given  for  the  usurious  excess  only. 

It  seems,  from  the  case  of  Scott  v.  Nis- 
bett,  2  Bro.  Ch.  Cas.  640,  that  a  plaintiff, 
coming  into  a  Court  of  Equity,  and  claim- 
ing by  force  of  a  judgment  at  law,  any 
third  person,  affected  by  the  judgment, 
may  resist  the  plaintiff's  claim,  upon  the 
ground  that  it  is  usurious,  if  that  question 
had  not  been  tried  and  decided  at  law ;  and 
in  such  case,  the  Court  of  Equity  will  adopt 
the  same  rule,  that  prevails  when  the  usurer 
is  a  defendant  in  equity ;  relieving  only  as 
to  the  usurious  excess.  It  is,  however,  un- 
necessary to  examine  these  doctrines. 

316  *In  this  case,  Rives's  suit 'was   de- 
pending, and    eagerly  prosecuted,  at 
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the  time  that  the  coaveyances  were  ex- 
ecuted for  the  purpose  of  defeating  the 
fruits  of  bis  action.  The  suit  was  defended 
on  the  plea  of  usury ;  and  every  fact,  upon 
which  it  is  now  sought  to  establish  the 
charfife  of  usury,  was  submitted  to  the  Court 
of  I^aw  and  the  jury,  except  only  the  nego- 
tiations between  Rives  and  Nicholas,  re- 
specting a  purchase  of  lands,  which  appears 
in  Rives's  answer  to  the  cross  bill ;  but  in 
such  a  form  as  not  to  affect  the  question  of 
usury.  The  deposition  of  Wilson  C.  Nich- 
olas was  properly  excluded  in  the  trial  at 
law,  and  is  not  evidence  in  this  cause. 
Upon  the  question,  whether  one  is  or  is 
not  a  debtor,  an  adversary  judgment 
against  him  is  evidence  prima  facie,  that 
he  is  a  debtor,  even  as  against  strangers, 
who  claim,  under  him,  property  affected  by 
the  judgment.  If  they  attempt  to  impeach 
the  judgment,  it  must  be  done  on  the 
ground  of  fraud,  or  by  shewing  that  a  full 
defence  was  not  made,  and  producing 
new  proof,  shewing  that  the  debt  is  not 
due.  But,  in  a  case  like  this,  of  a  pur- 
chase pending  the  suit,  and  for  the 
purpose  of  fraudulently  defeating  the 
objects  of  the  suit,  it  seems  to  me, 
that  the  purchaser  ought  to  be  bound  by 
the  judgment,  as  the  debtor  was  bound. 

If  a  Court  of  Equity  could,  in  this  case, 
pronounce  this  transaction  usurious,  upon 
the  very  same  facts,  on  which  the  Court  of 
I^aw  and  jury  have  pronounced  it  not  to  be 
usurious,  then  it  would  virtually  be  an  ap- 
peal from  the  Court  of  Law  to  the  Court  of 
Equity;  and  the  Court  of  Equity  would  re- 
examine the  judgment  of  the  Court  of 
Law,  and  virtually  reverse  it.  This  is  not 
within  the  jurisdiction  of  a  Court  of 
Equity;  which  relieves  against  judgments 
at  law,  not  because  they  were  wrong,  but 
because  of  some  new  matter,  which  the 
Court  of  Law  did  not,  or  could  not,  pro- 
nounce a  judgment  on,  or  which,  for  some 
just  cause,  the  party  could  not  bring  to  the 
consideration  of  the  Court  of  Law.  Whether 
the  transaction  in  question,  was  a  loan  or  a 
sale,  was  emphatically  proper  for  the 
317  ^decision  of  a  jury;  and  a  jury  hav- 
ing decided  that  question,  upon  the 
very  same  evidence  now  submitted  to  a 
Court  of  Equity,  that  decision  is  conclu- 
sive, although  we  might  differ  in  opinion 
from  the  jury,  as  to  the  effect  of  the  evi- 
dence. 

Upon  the  whole,  the  decree  is  right,  and 
should  be  affirmed. 

JUDGES  CARR  and  CO  ALTER  concurred 
and  the  decree  was  affirmed.* 


M'Dowell  V.  Burwell'8  Administrator. 

June,  1886. 
Sheriffs— Official  Bond— Debt  affalnst  Surety. t— An  ac- 
tion of  debt  will  not  He  against  tbe  surety  of  a 
Sberlff,  on  bis  official  bond,  to  recover  tbe  penalty 
Imposed  by  law,  for  failing  to  return  an  execution. 
Sucb  penalty  can  only  be  recovered  by  motion: 


•Tbe  Peksidbnt  and  Judge  Cabell,  absent 
tSheiiff— Failure  to  Make  Due  Return  of  Execntion^- 
UaMUty.-In  GrandsUfif  v.  Ridgely.  80  Qratt  16,  it 
is  said:  "Tbe  court  is  further  of  opinion  tbat,  al- 
tbouffb  a  sberifif  is  liable  to  a  fine,  at  tbe  discretion 
of  tbe  proper  court,  for  bis  failure  to  make  due 
return  of  an  execution,  be  is  also  liable  to  an  action 
on  bis  official  bond  by  tbe  party  injured  by  sucb 
failure.  Tbe  fine  is  in  tbe  nature  of  a  punlsbment 
for  a  personal  offense,  and  is  not  considered  as  any 


and  an  action  of  debt  will  only  lie  for  tbe  damaflre 
actually  sustained  by  tbe  Sheriff's  failure  to  re- 
turn tbe  execution. 

Bond— Action  on -Averment  of  Breach  of  Condltioa— 
Recovery.— An  averment  of  a  breach  of  tbe  condi- 
tion of  a  bond,  altbouarh  it  may  not  entitle  tbe 
plaintiff  to  all  be  demands,  will  entitle  him  ta 
recover  what  he  is  leg-ally  entitled  to  in  conse- 
quence of  the  breach. 

Sheriffs— AcUon  against  Sureties-Bvldeiice.— In  an 
action  ag-ainst  tbe  sureties  of  a  Sheriff,  for  breacti 
of  dnty.  Judgment  obtained  against  the  latter,  are 
not  evidence  against  tbe  former. 

Saaie-5aaM— Same.— The  admissions  of  tbe  Sheriff, 
are  not  evidence  against  tbe  sureties  in  sucb  case. 

Bill  of  Exoeption«t  -I'arol  Evidence  Connected  witla 
Record  Excluded -What  Bill  Should  SUte.- Where 
parol  evidence  is  excluded,  which  might  be  proper 
when  connected  with  a  record,  the  bill  of  excep- 
tions should  state  that  such  record  was  offered. 
Otherwise,  li  will  be  presumed  that  the  parol  evi- 
dence alone  was  offered. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Henrico  county. 

John  M' Do  well,  surviving  partner  of 
John  M' Do  well  St  Co.  brought  an  action  of 
debt,  in  the  name  of  the  Governor,  on  the 
official  bond  of  Peter  B.  Whiting,. 
328  Sheriif*of  Gloucester  county,  against 
John  U.  Blair,  administrator  of  Na- 
thaniel Bnrwell,  deceased,  which  said  Na- 
thaniel was  a  surety  of  the  said  Whiting, 
in  the  bond  aforesaid.  The  following 
opinion  will  give  a  full  view  of  all  the  pro- 
ceedings in  the  cause,  and  the  orinciplea 
involved  in  it. 

W.  F.  Wickham,  for  the  appellant. 

Williams,  for  the  appellee. 

June  1.  JUDGE  GREEN  delivered  hia 
opinion. 

This  is  an  action  in  the  name  of  the 
Governor,  at  tbe  relation  of  the  appellant*, 
upon  the  official  bond  of  P.  B.  Whiting, 
Sheriff  of  Gloucester,  against  the  appellee, 
the  administrator  of  one  of  the  sureties. 
The  bond  bears  date  January  2d,  1797;  and 
one  of  its  conditions  is,  that  if  P.  B.  Whit- 
ing should  **well  and  truly  execute  and  due 
return  make  of  all  process  and  precepts  to 
him  directed,  and  in  all  things  shall  truly 
and  faithfully  perform  and  ezecnte  the  said 
office  of  Sheriff  during  the  term  ot  his  con- 
tinuance therein,  then  the  aforesaid  obliga- 
tion to  be  void,  or  else  to  remain  in  fall 
force  and  virtue."  The  declaration,  after 
setting  forth  the  bond  and  condition4  as- 
signs for  breaches  of  the  condition,  tbat 
sundry  executions  were  delivered  to  P.  B. 
Whiting,  which  he  failed  to  return,  and 
that  for  such  failure,  the  relator  recovered 
against  him  sundry  fines  upon  motion,  the 
judgments  for  which  tines  remain  in  fall 
force  and  unsatisfied.  The  defendant  de- 
murred to  the  decHration,  and  pleaded,  in 
bar  to  the  action,  the  judgments  for  tinea 
against  the  Sheriff,  which  were  set  out   in 


satisfaction  for  the  damage  sustained  by  the  cred- 
itor in  beinff  unjustly  kept  out  of  bis  money  by  the 
default  of  the  sheriff  or  bis  deputy.  When  the  fine 
is  paid  by  the  sureties  of  the  sheriff,  in  any  subse- 
quent proceeding  against  them  to  enforce  tbe  Judg- 
ment or  decree  upon  which  the  execution  issued, 
they  will  be  entitled  to  a  credit  upon  the  Judg-ment 
or  decree  for  tbe  amount  of  tbe  fine,  or  flues,  so 
paid.  Code  of  1878.  cb.  49.  %  28,  p.  476  See  also. 
McDowell  t>.  Bunvell.  4  Hand.  817;  Pardee  v.  Robert- 
son. 6  Hill's  R.550."  See  principal  case  also  cited 
with  approval  in  Fletcher  v.  Chapman,  2  Leiffb  SOS; 
Henrico  Justices  v.  Turner.  6  Lieiffb  128.  See  further, 
monoirrapbic  note  on  "Sheriffs  and  Constables**  ap- 
pended to  Ooode  V.  Oalt,  Otlm.  151 

$Blllof  Exceptions.— See  monographic  no^tf  on  **Bllls 
of  Exception"  appended  to  Stoneman  v.  Com.,  25 
Gratt.  887. 
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the  declaration ;  to  which  the  plaintiff  de- 
murred. The  defendant  also  pleaded  con- 
ditions performedt  upon  which  isiiue  was 
taken.  Upon  the  trial  of  the  issue,  the 
plaintiff  offered  in  evidence  copies  of  the 
records  of  the  judgments  for  fines  set  out 
in  the  declaration,  and  the  copj  of  a  record 
of   a   suit  in  Chancery,  in  which  the 

319  Sheriff  was  plaintiff,  and  the  delator 
in    this  action   was  defendant.     The 

plaintiff  in  Chancery,  in  his  bill  (which 
was  sworn  to)  admitted  that  he  had  received 
the  executions,  for  the  failing  to  return 
which,  the  judgments  for  fines  had  been 
given,  and  that  he  had  failed  to  return 
tbem  in  due  time;  and,  after  stating  an 
excuse  for  not  returning  them,  alleged  that 
he  had  returned  them  before  the  filing  of 
his  bill.  The  object  was,  to  enjoin  the 
judgments  for  fines.  The  injunction  was 
awarded  and  dissolved  in  1817.  The  de- 
fendant objected  to  this  evidence  as  in- 
admissible, and  the  Court  rejected  it. 
The  jury  found  for  the  defendant,  and 
the  plaintiff  excepted  to  the  opinion  of  the 
Court  rejecting  tbe  evidence. 

The  first  question  which  presents  itself 
on  this  record  is,  whether  the  sureties  of 
tbe  Sheriff  are  responsible  for  fines  imposed 
upon  their  principal,  upon  motion  for  fail- 
ing to  return  executions,  and  whether  those 
fines  can  be  recovered  in  an  action  on  the 
Sheriff's  bond.  This,  it  seems  to  me,  was 
tbe  only  question  intended  to  be  presented 
by  the  plaintiff.  The  delivery  of  the  ex- 
ecutions, and  the  failure  to  return  them, 
seems  to  be  stated  only  as  matter  of  in- 
ducement, to  shew  the  grounds  upon  which 
the  fines  were  imposed,  and  not  as  the 
gist  of  the  complaint.  Neither  the  time 
when  the  executions  were  issued  and  deliv- 
ered to  the  Sheriff,  is  stated,  nor  is  any 
▼enne  laid  as  to  those  facts,  nor  is  it  alleged 
bow  long  the  Sheriff  failed  to  return  tbem, 
nor  that  they  were  never  returned. 

At  the  common  law,  the  failure  of  an  officer 
to  return  process  when  ruled  to  do  so,  was 
a  contempt  for  which  he  was  punished, 
as  the  discretion  of  the  Court,  by  fine  or  im- 
prisonment, or  by  both.  This  was,  in  its 
nature,  a  criminal  proceeding,  and  in  tbe 
name  of  the  King,  to  punish  an  offence  to 
the  public.  It  was  no  bar  to  the  remedy  of 
the  party  injured,  by  action  against  tbe 
Sheriff  for  the  damages  arising  from  his 
default.  The  fine  belonged  to  the  King ;  2 
Vin.  Abr.  434,  pi.  11;  but,  in  practice, 
one-third  of  it  was  in  England,  given  to 
the  party  aggrieved.  Rex  v.  Cudmore, 
Cnmb.  250.  Nor  could  any  Court  impose 
a  fine  to  the  party  grieved.  2  Vin.  Abr. 
452. 

320  nn  1748,  5  Stat,  at   Large,  517,  an 
Act  passed  imposing   a  fine  upon  the 

Sheriff,  for  failing  to  execute  and  return 
process,  of  1000  pounds  of  tobacco,  one 
moiety  to  the  King,  the  otber  to  the  party 
grieved,  to  be  recovered  by  action  of  debt 
or  information  in  any  County  Court  in 
the  Colony,  and  providing  that  he  should 
be  further  liable  to  tbe  action  of  the  party 
grieved,  at  tbe  common  law,  for  his  or  bet 
damages. 

In  1753,  6  Stat,  at  Large,  344,  it  was  en- 
acted, that  for  failing  to  return  an  execu- 
tion, the  Sheriff  might  be  fined  upon    ten 


days  notice,  (without  prescribing  how  no- 
tice was  to  be  given,)  by  the  Court  from 
which  the  execution  issued,  at  its  discre- 
tion, in  a  sum  not  exceeding  101.  which 
fine  should  be  for  the  use  of  the  plaintiff 
in  tbe  execution,  with  a  proviso,  that  he 
should,  notwithstanding  the  fine,  be  liable 
to  the  action  given,  and  the  penalty  in- 
flicted by  tbe  Act  of  1748. 

In  1792,  13  Stat,  at  Large,  378,  an  Act 
passed  reciting  that  it  was  doubtful  how 
judgment  should  be  rendered  against  an 
officer  failing  to  return  an  execution,  and 
providing,  that  upon  motion  by  the  party 
injured,  the  Court  might  fine  him  in  any 
sum  not  exceeding  5  per  cent,  per  months 
for  the  time  of  his  failure  to  make  the 
return. 

In  1794,  in  was  enacted,  that  the  executors 
and  administrators  of  a  Sheriff  or  other 
officer,  and  his  sureties,  and  their  executors 
or  administrators,  should  be  liable  to  the 
like  fine  and  penalty,  recoverable  in  the 
same  manner  as  was  by  law  directed 
against  a  Sheriff  himself  failing  to  return 
an  execution. 

The  proviso  in  the  Act  of  1748,  reserving 
his  common  law  remedy  for  damages  to  tbe 
party  injured  by  the  failure  of  a  Sheriff  to 
execute  and  return  process,  proceeded 
from  an  excess  of  caution,  and  was  unnec- 
essary. That  right  would  have  remained 
without  any  such  reservation.  A  debt 
might  have  been  wholly  lost  by  such  fail- 
ure, and  the  specific  penalty  to  be  recov- 
ered by  a  qui  tarn  action,  could  not  have 
been  construed  to  deprive  the  party 
321  of  his  original  *right  to  full  satis- 
faction for  all  damages  suffered  by 
the  default  of  the  officer.  This  new  pen- 
alty would  have  been  justly  considered  as 
cumulative ;  and  the  same  principle  of  con- 
struction applies  to  all  the  subsequent  Stat- 
utes upon  the  subject. 

The  hue  imposed  upon  an  officer  for  a 
failure  to  return  process,  either  at  the  com- 
mon law,  or  by  the  Statute,  was  in  its 
nature,  a  punishment  for  a  personal 
offence,  and  not  a  satisfaction  to  tbe  party 
injured  for  the  damage  thereby  sustained 
by  him,  and  ought  to  be  graduated  by  the 
degree  of  delinquency,  and  not  by  the 
damage  done  to  the  party ;  for,  as  to  that,, 
he  bad  another  and  appropriate  remedy. 
The  nature  of  the  fine,  was  not  changed 
by  giving  it  to  the  party  grieved,  under 
the  Statute,  any  more  than  by  giving  one 
third  of  it  to  the  party,  at  common  law. 
**When  a  Statute  imposes  a  penalty  for  a 
contempt,  as  the  contempt  is  personal,  so 
is  the  penalty.'*  Lane,  107.  Accordingly, 
whilst  the  executors  of  the  Sheriff  and  hi» 
sureties  were  responsible,  under  his  official 
bond,  for  the  actual  damage  to  the  party 
by  the  Sheriff's  failure  to  execute  and  re- 
turn process,  they  were  not  responsible  for 
the  penalty  imposed  by  the  Act  of  1748,  or 
the  fines  imposed  by  the  Acts  of  1753  and 
1792.  And  so  the  Legislature  considered 
it;  for,  in  1794,  they  extended  the  fines 
and  the  remedy,  upon  motion  to  assess  and 
recover  them,  to  the  executors  of  the  Sheriff 
and  to  his  sureties  and  their  executors; 
and  it  is  by  virtue  of  this  Statute  only, 
that  they  can  be  responsible  for  fines.  In- 
deed, it  was  only  by  virtue  of  the  Act  of  1755» 
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6  Stat,  at  Large,  483,  that  a  party  injured, 
could  aue  on  the  official  bondof  the  SberifiF; 
and  this  remedy  was  confined  to  the  recov- 
ery of  **all  damages  which  he  may  have 
sustained  by  reason  of  the  breach  of  the 
condition  of  the  bond." 

Does  the  Act  of  1794,  make  the   fine    and 
penalty  recoverable  by  suit  upon  the  bond? 
I  think    not.     The  Act    of  1755,    only    au- 
thorises    the     recovery    of    the    damages 
actually  suffered  by  the  default  of  the 

322  officer.  Suppose  a  Mebt  to  be  wholly 
lost  by  such  default.  Could  the  cred- 
itor recover  in  an  action  on  the  bond,  not 
only  the  whole  debt  and  interest,  (which  is 
the  utmost  extent  of  his  damages,)  but  a 
fine  at  the  discretion  of  the  jury,  and  not 
of  the  Court,  or  fines  previously  assessed 
by  the  Court?  The  sureties  are  only  bound 
by,  and  to  the  extent  of,  the  terms  of  their 
obligation,  and  that,  as  well  as  the  Statute 
authorising  the  suit  on  the  bond,  only 
binds  them  to  the  extent  of  the  actual  dam- 
age. They  are  under  no  legal  or  moral 
obligation  to  answer  further.  Upon  what 
principle  the  Legislature  considered  them 
liable  beyond  this,  it  is  hard  to  perceive; 
and  the  law  subjecting  them  to  a  responsi- 
bility beyond  their  engagement,  for  fines 
upon  motion,  and  a  penalty  recoverable  in 
a  qui  tam  action,  and  not  upon  their  bond, 
is  so  harsh,  that  it  ought  to  be  construed 
Btrictly,  and  the  remedy  con  fined  rigorously 
to  the  terms  prescribed  by  the  Statute.  The 
surety,  therefore,  is  not  responsible  in  this 
action,  for  the  fines  imposed  upon  the 
Sheriff. 

Here  the  case  should  have  ended ;  and 
the  demurrer  to  the  declaration  should  have 
been  sustained,  unless  the  declaration 
were  susceptible  of  the  construction,  that 
the  general  averment,  that  the  executions 
were  delivered  to  the  Sheriff,  who  failed  to 
return  them  in  due  time,  was  the  gist  of 
the  complaint,  and  the  allegation  of  the 
judgments  against  the  Sheriff  for  fines, 
mere  surplusage :  that  the  suit  was  to  re- 
cover damages  actually  sustained  by  the 
8heriff*8  failure  to  return  the  executions, 
and  not  the  amount  of  the  fines.  This 
seems  to  have  been  the  construction  given 
to  the  declaration  by  the  Court  below ;  "and 
it  is  perhaps  susceptible  of  that  construc- 
tion. The  generality  of  the  averment  of 
the  delivery  of  the  executions  to  the 
Sheriff,  and  of  his  failure  to  return  them, 
would  have  been  fatally  objectionable  upon 
a  special  demurrer,  but  not  on  a  general  de- 
murrer. An  averment  of  a  breach  of  the 
condition  of  the  bond,  although  it  may  not 
entitle  the  plaintiff  to  all  he  demands,  will 
entitle  him  to  recover  what  he  is  legally 
entitled    to    in    consequence     of   the 

323  breach.     This  question,  *however,  is 
not  intended  to  be  decided,  as  it  is  not 

necessary  to  the  decision  of  the  cause. 

It  remains,  therefore,  to  enquire,  whether 
the  evidence  offered  to  prove  the  breach  of 
the  condition,  by  shewing  that  the  Sheriff 
had  received  the  executions  and  failed  to 
return  them,  was  properly  rejected. 

The  judgments  were  not  evidence  of 
these  facts,  as  against  the  sureties,  in  any 
degree.  They  did  not  per  se  bind  them. 
It  was  res  inter  alioA  acta,  and  emphati- 
cally so,  for  the  sureties  had   no   more   in- 


terest in  the  subject  of  these  judgments  than 
any  other  strangers.  But,  if  they  could 
have  been  proper  evidence  in  any  possi- 
ble* state  of  things,  they  were  properly  ex- 
cluded, upon  the  ground  upon  which  the 
admissions  made  by  the  Sheriff,  in  his 
bill,  were  excluded;  that  they  were  not  the 
best  evidence  which  the  nature  of  the  case 
admitted.  This  is  an  inflexible  rule.  In- 
ferior evidence  can  never  be  received,  when 
it  appears  that  better  evidence  is  in  the 
power  of  the  party.  Thus,  no  admissions 
of  a  party  can  be  received  to  prove  a  mat- 
ter of  record ;  and  the  admissions  of  the 
party,  that  he  had  executed  a  bond,  is  not 
competent  to  prove  its  execution,  if  there 
be  a  subscribing  witness.  If  he  can  be 
procured,  he  must  be  produced ;  if  not,  his 
hand-writing  must  be  proved  as  the  next 
best  evidence  to  his  testimony  on  oath.  In 
the  same  bill  in  which  the  Sheriff  admits 
the  receipt  of  the  executions,  and  his  fail- 
ure to  return  them  in  due  time,  he  states 
that  they  were  returned.  The  plaintiff 
giving  in  evidence  this  bill  as  the  confes- 
sion of  the  Sheriff,  was  bound,  in  a  Court 
of  Law,  to  take  it  altogether,  unless  be 
could  disprove  it  in  any  particular.  Tiie 
moment,  therefore,  that  it  appeared  that 
record  evidence  existed  of  the  issuing  of 
the  executions  and  of  their  delivery  to  the 
Sheriff,  the  inferior  evidence  of  his  con- 
fessions became  incompetent.  If  the  ex- 
ecutions had  not  been  returned,  and  thus 
become  a  part  of  the  records  of  the  Court, 
or  if  the  returns  did  not  shew  the  failure  of 
the  Sheriff  to  return  them  in  due  time, 
then  his  confessions  would  have  been 
324  admissible,  to*shew,  in  the  one  case, 
that  they  were  issued,  and  that  he 
had  received  them  and  failed  to  return 
them  in  time,  and  in  the  other,  to  shew 
that  he  had  not  returned  them  in  time.  In 
such  a  state  of  things,  those  facts  could 
only  have  been  proved  by  parol  evidence; 
and  when  parol  evidence  is  admissible,  the 
confessions  of  one  of  several  persons  jointly 
bound,  are  competent  and  prima  facie  evi- 
dence against  the  others.  It  was  argued, 
that  although  the  evidence  of  the  records 
was  necessary,  yet  the  confessions  were 
competent  evidence,  and  should  have  been 
admitted ;  and  that  non  constat  but  that 
the  plaintiff  gave,  or  was  ready  to  give, 
the  records  in  evidence.  If  he  gave,  or 
was  ready  to  give,  this  evidence,  it  should 
have  been  stated  in  the  bill  of  exceptions ; 
and  if  it  appeared  that  parol  proofs  were 
necessary  to  supply  any  fact  not  appearing^ 
by  the  record,  the  confessions  would  have 
been  admissible  for  that  purpose.  Other- 
wise,  such  a  course  would  utterly  frustrate 
the  rule  of  law  requiring  the  best  evidence 
which  the  nature  of  the  case  admits. 

The  judgment  should  be  affirmed. 

JUDGES    CARR    and    COAIyTBR    con- 
curried,  and  the  judgment  was  affirmed.* 
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^Gilliam's    Administrator  v.     Perkin- 
son's  Administrator. 
JaDe,1896. 
Written  instrument— Evidence— Subtcrlbinr  Witness. 

—It  is  a  general  rule,  that  the  evidence  of  a  sub- 
scribing witness  to  an  instrument,  is  the  best,  and 


*The  Pbesidbnt  and  Judob  Cabsll  absent. 
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mast  be  adduced,  if  It  can  be  bad ;  and  if  it  cannot 
proof  of  his  band-writioff  will  be  required. 
SuBe—Same— When  Evidence  of  Party**  Handwriting 
Admissible. t— But.  if  tbe  subscrlblnif  witness 
merely  makes  bis  mark,  if  be  is  dead,  proof  of 
tbe  band-writing*  of  tbe  party  ezecutinff  tbe  in- 
atmment,  wilt  be  proper. 

This  was  an  appeal  from  tbe  Superior 
Court  of  JUaw  for  Prince  George  county. 

Perkiuson  brought  an  action  against  Gil- 
liam, to  recover  compensation  for  his  serv- 
ices as  an  overseer.  A  written  agreement 
was  entered  into  by  the  parties,  contain- 
ing the  terms  of  the  contract,  signed  by 
tbe  parties,  and  attested  by  Charles  A. 
Gilliam  and  Cannon  Perkinson.  The  lat- 
ter only  made  his  mark.  The  defendant 
pleaded,  and  issue  was  joined. 

At  the  trial,  the  plaintiff  introduced  the 
aaid  agreement ;  but  the  defendant  objected 
to  it,  on  the  ground  that  Charles  A.  Gil- 
liam, one  of  the  subscribing  witnesses,  was 
a  mulatto  man ;  and  that  Cannon  Perkin- 
aon,  being  dead,  the  mark  attached  to  his 
name  was  not  proved  to  be  his.  But  the 
Court  over-ruled  the  objection,  and  decided 
that  proof  of  the  hand-writing  of  the  de- 
fendant Gilliam,  would  be  sufficient ;  which 
was  accordingly  proved.  To  this  opinion, 
the  defendant  filed  a  bill  of  exceptions. 

The  jury  found  a  verdict  for  the  plain- 
tiff, and  the  Court  gave  judgment  ac- 
cordingly.    The  defendant  appealed. 

Spooner,  for  the  appellant. 
Attorney  General,  for  the  appellee. 

June  3.     JUDGK  CARR. 

Gilliam  and  I^erkinson,  entered  into 
written  articles  of  agreement,  by  which 
Gilliam  employed  Perkinson  as 
326  *hi8  overseer.  This  agreement  was 
witnessed  by  Charles  A.  Gilliam  and 
Cannon  Perkinson,  the  first  writing  his 
name,  the  last  making  his  mark.  The 
overseer  and  his  employer  disagreed,  and 
the  overseer  sued  on  the  agreement.  At 
the  trial,  it  was  admitted  that  Charles  A. 
Gilliam,  the  witness  who  wrote  his  name, 
was  a  mulatto,  and  incapable  of  giving 
evidence;  and  that  the  other  witness,  who 
made  his  mark,  was  dead.  The  question 
was,  whether  the  plaintiff  should  be  per- 
mitted to  prove  the  hand-writing  of  the  de- 
fendant to  the  agreement,  without  having 
first  proved  the  mark  of  the  deceased  wit- 
ness, or  used  due  exertions  to  obtain  such 
proof.  The  Court  permittedl  proof  of  the 
hand-writing  of  the  defendant,  without  lay- 
ing any  other  ground  for  it  than  the  death 
of  the  witness;  and  we  are  to  decide 
whether  this  was  error. 

The  general  rule  on  this  subject  is,  that 
if  there  be  a  subscribing  witness  to  an  in- 
strument, his  evidence  is  the  best  and  must 


tWrltten  Instrament— Evidence— When  Evidence  of 
Party's  Handwriting  Admitted.— It  is  now  tbe  settled 
rule,  wbere  tbe  witness  to  an  instrument  is  dead, 
and  it  is  impracticable,  after  all  possible  dilifirence 
bas  been  used,  to  prove  bis  bandwritlnfir,  to  admit 
proof  of  tbe  handwritinfir  of  tbe  party  bimself. 
Raines  v.  Philips.  1  Leigb  484.  citinflr  tbe  principal 
case  as  authority.  Tbe  ireneral  rule  is.  that  if  the 
attestinff  witness  be  dead,  or  blind,  or  insane,  or 
Infamous,  or  interested  since  the  execution  of  the 
deed,  or  beyond  the  process  of  the  court,  or  not  to 
be  found  after  dillg-ent  inquiry,  their  handwriting- 
may  be  proved.  Manns  v.  Givens.  7  Leigrh  703.  citing 
tbe  principal  case  to  sustain  the  statement.  See 
monographic  note  on  "Evidence"  appended  to  Lee 
T.  Tapscott,  2  Wash.  276;  monographic  note  on 
*'Wlll8**  appended  to  Hughes  v.  Hughes.  2  Munf.  209. 


be  adduced,  if  in  the  power  of  the  party. 
But  if  the  witness  be  dead,  or  blind,  or  in- 
sane, or  infamous,  or  interested  since  the 
execution  of  the  deed,  or  beyond  the  process 
of  the  Court,  or  not  to  be  found  after  dili- 
gent enquiry;  in  all  these  cases  (and  others 
perhaps  might  be  stated)  the  course  is,  to 
prove  the  hand-writing  of  the  attesting 
witness.  This  is  evidence  of  every  thing 
on  the  face  of  the  instrument.  The  seal- 
ing and  delivery  will  be  presumed ;  and  it 
is  laid  down  in  many  cases,  that  it  will 
not  be  necessary  to  prove  the  hand-writing 
of  the  party  to  the  deed.  Other  cases, 
however,  have  required  such  proof  to  con- 
nect the  party  with  the  Instrument. 

The  latest  case  I  have  examined  on  the 
subject,  is  that  of  Nelson  v.  Wittal,  1 
Barnew.  &  Aid.  19,  decided  in  1817;  and 
there  the  question  seems  to  be  considered 
as  not  settled.  I<ord  Kllenborough  says, 
*'It  has  been  the  constant  practice,  in 
cases  where  the  subscribing  witness  is 
dead,  never  to  look  at  any  thing  beyond 
proof  of  the  hand-writing  of  the  witness, 
and  I  should  think,    that    in    all    cases,    it 

was  prima  facie  evidence  of    the   in- 
327      strument  having   been  ^executed    by 

the  person  whose  name  it  bears. 
The  question,  however,  may  perhaps  admit 
of  some  doubt."  Bayly  J.  says,  **It  is  laid 
down  in  Mr.  Phillips's  Treatise  on  the 
lyaw  of  Evidence,  that  proof  of  the  hand- 
writing of  the  attesting  witness,  is  in  all 
cases,  sufHcient.  I  always  felt  this  diffi- 
culty, that,  that  proof  alone,  does  not  con- 
nect the  defendant  with  the  note.  If  the 
attesting  witness  himself  gave  evidence, 
he  would  prove,  not  merely  that  the  in- 
strument was  executed,  but  the  identity  of 
the  person  so  executing  it ;  but  the  proof 
of  the  hand-writing  of  the  attesting  wit- 
ness, establishes  merely  that  some  person 
assuming  the  name  which  the  instrument 
purports  to  bear,  executed  it;  and  it  does 
not  go  to  establish  the  identity  of  that 
person;  and  in  that  respect,  the  proof 
seems  to  me,  defective."  Abbott,  J. 
seemed  to  think  proof  of  the  hand- writings 
of  an  attesting  witness  sufficient,  and  as 
one  reason  for  his  opinion,  states,  that  if 
it  had  been  necessary  in  ancient  deeds,  to 
prove,  besides  the  hand-writing  of  an  attest- 
ing witness,  that  of  the  party  also,  a  great 
difficulty  would  have  arisen ;  for,  in  those 
times,  the  parties  seldom  wrote,  but  merely 
fixed  their  marks,  ** which  would  scarcely 
be  distinguishable  from  one  another."  If 
there  be  no  subscribing  witness,  or  he  de- 
nies having  any  knowledge  of  the  execu- 
tion, or  the  name  of  a  fictitious  person  is 
inserted,  or  if,  after  diligent  enquiry, 
nothing  can  be  heard  of  the  witness,  so 
that  he  can  neither  be  produced,  or  his 
hand-writing  proved,  the  execution  of  the 
instrument  may  be  established  by  proving 
the  hand-writing  of  the  party,  or  his  ad- 
mission, that  he  executed  it.  While  I  ac- 
knowledge it  to  be  the  rule,  that  proof  of 
the  hand-writing  of  the  attesting  witness, 
is  considered  better  evidence  of  the  execu- 
tion, than  proof  of  the  hand-writing  of  the 
party  executing,  I  am  free  to  confess,  that 
I  think  it  a  rule  founded  rather  in  technical 
strictness,  and  artificial  reasoning,  that  in 
sound  good  sense.     When  I  see  the  name  of  a 
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person,  with  whose  hand-writiafif  I  am  well 

acquainted,  signed  to  an    instrument   as  a 

party,  it   gives  much    stronger  assu- 

328  ranee  ^to  my  mind,  that  he  executed 
it,  than  I  should    feel  from  the  mere 

knowledge  of  the  hand-writing  of  an  at; 
testing  witness.  This  last,  seems  to  be 
one  removed  further  from  certainty.  The 
witness  may  have  honestly  attested  what 
he  believed  to  be  the  fact,  and  yet  be  de- 
ceived by  the  obligor's  assuming  a  name 
which  he  did  not  bear;  or  the  witness  may 
have  knavishly  signed  his  name,  knowing 
that  the  person,  whose  name  the  instru- 
ment bears,  never  executed  it.  But,  when 
we  see  the  name  of  the  obligor  afBxed  to 
the  bond,  and  know  that  it  was  written  by 
himself,  it  is  so  difficult  to  account  for  its 
being  there,  except  by  his  executing  the 
writing,  that  the  mind  can  feel  little  doubt 
of  the  execution.  This  has  always  been 
my  opinion  of  this  rule,  and  I  am  pleased 
to  find  it  corroborated  by  such  good  au- 
thority as  the  Supreme  Court  of  Pennsyl- 
vania, consisting  of  Tilghman,  Yates  and 
Brackenridge,  in  Clark  v.  Sanderson,  3 
Binn.  192;  Chief  Justice  Spencer,  in  Hall 
V.  Phelps,  2  Johns.  Rep.  451;  and  Chief 
Justice  Parker,  in  Homer  v.  Wallace,  11 
Mass.  Rep.  309.  I  do  not  mean  that  they 
all  concur  on  the  exact  point  of  hand-writ- 
ing. The  first  three  do;  and  the  other  two 
are  equally  in  favor  of  relaxing  the  rigor 
of  the  old  rule. 

In  the  case  before  us,  however,  I  consider 
no  relaxation  of  the  rule  required,  to  sup- 
port the  judgment  of  the  Court  below.  The 
attesting  witness  being  dead,  the  first  call 
would  be  for  proof  of  his  hand-writing; 
and  wherever  that  could  not  be  had,  the 
hand-writing  of  the  party  might  be  proved. 
Whether  this  inability  proceeded  from  for- 
tuitous circumstances,  or  the  very  nature 
of  the  transaction,  would  be  immaterial. 
In  the  case  before  us,  the  witness  has  made 
his  mark.  Now  I  ask,  how  could  this  be 
proved?  There  is  a  distinct,  individual 
character,  in  the  hand-writing  of  every  man 
who  can  write;  and  with  those  who  have 
written  much,  that  character  is  so  fixed 
and  striking,  that  persons  acquainted  with 
it,  will  feel  no  more  difficulty  in  recogniz- 
ing it,  that  in  knowing   the    face    of 

329  the  writer.  *Where  the  name  of  a 
witness  is  written  by  himself,  there- 
fore, it  m^y  generally  be  proved  with  some- 
thing like  certainty.  But  here,  there  was 
no  writing.  The  name  of  the  witness  is 
written  by  another;  and  he  makes  a  cross 
mark ;  perhaps,  the  first,  and  the  last,  he 
ever  made  in  his  life.  To  attempt  to  prove 
such  a  signature  as  this,  would  be  a  mock- 
ery of  justice;  and  the  Court,  seeing  this, 
did  right  in  allowing  the  hand-writing  of 
the  party  to  be  proved.  I  am  for  affirming 
the  judgment. 

The    other    Judges   concurred,    and    the 
judgment  was  affirmed.* 


Wood  V.  The  Commonwealth. 

June,  1826. 
Plea  of  Nul  TIel  Record.!— In  what  cases  tbe  plea  of 
nul  tiel  record  is  proper. 


*Tbe  Pbbsidbnt  and  Judge  Cabvll  absent 
tPlesof  Nul  TIel  Record.— See  principal  case  cited 


Recognizance— 3clre  Facias— Fatal  Variance.^— When 
a  recognizance  is  entered  into  before  two  Jostlces, 
and  it  omits  to  state  tbat  it  was  taken  in  tbe 
county  to  wbich  tbe  Justices  belong-,  wblle  tbe 
Scire  Facias,  in  reciting  tbe  recognizance,  sets 
fortb  tbe  county  in  wbicb  it  was  taken,  tbe  vari- 
ance will  be  fatal. 

Record— Oefect—Avemient.S— No  defect  in  a  record 
can  be  supplied  by  avermenL 

Appeal  from  the  Superior  Court  of  Law 
for  Albemarle  county. 

A  Scire  Facias  issued  from  the  County 
Court  of  Albemarle  against  Isaac  Wood 
and  John  Wood,  praying  execution  on  be- 
half of  the  Commonwealth,  on  a  recogni- 
zance entered  into  by  the  defendants, 
conditioned  for  the  personal  appearance  of 
Isaac  Wood  at  a  Court  of  Albemarle  county, 
ordered  to  be  holden  for  his  examination  on 
a  charge  of  having  stabbed  a  certain 
Charles      Pemberton.        The      Scire 

330  *Facias   recites,    *'that   Isaac    Wood 
and  John  Wood,  on  the  second  day  of 

November,  1816,  at  the  parish  of  and 

county  aforesaid,  personally  appeared  be- 
fore Charles  Yancey  and  Jeconias  Yancey, 
two  of  the  Justices  of  the  Peace  for  the 
county  of  Albemarle,  Ac."  It  then  recites 
the  recognizance,  and  concludes,  **as  by 
the  said  recognizance  in  our  County  Court 
of  Albemarle  sent  and  now  remaining  in 
the  said  County  Court,  manifestly  appears. 
And  whereas,  the  said  Isaac  Wood  has 
failed  to  make  his  personal  appearance  be- 
fore our  said  County  Court  of  Albemarle, 
directed  by  the  said  Justices  to  be  holden 
as  aforesaid,  at  the  time  and  place  afore- 
said, according  to  the  condition  of  the  said 
recognizance,  as  appears  to  us  of   record.*' 

The  defendant  John  Wood,  craved  oyer  of 
the  recognizance,  and  demurred,  assigning 
several  causes  of  demurrer;  one  of  which 
was,  that  it  does  not  appear  from  the  said 
recognizance  that  it  was  executed  in  Albe- 
marle. 

The  recognizance  does  not  state,  as  set 
forth  in  the  Scire  Facias,  that  it  was  en- 
tered into  in  the  county  of  Albemarle. 

The  County  Court  gave  judgment  for  the 
defendant,  and  the  Commonwealth  ap- 
pealed, to  the  Superior  Court  of  I^aw,  who 
reversed  tbe  decision  of  the  County  Court. 
The  defendant  John  Wood,  appealed  to  this 
Court. 

Stanard,  for  the  appellant. 

Attorney  General,  for  the  appellee. 

June  5.     JUDGE  GREEN. 

A  party  may  plead  nul  tiel  record,  and  if 
upon  inspection  by  the  Court,  the  record 
is  not  such  as  is  described  in  the  pleadings, 
he  will  have  judgment;  or  he  may  crave 
oyer  of  the  record,  which  makes  the  record 
a  part  of  the  pleadings  in  that  case ;  18 
Vin.  Abr.  184,  pi.  20,  21 ;  and  when  it  is 
spread    upon    the   record   by  oyer,  if 

331  the    party   admits  ^that  the  record  of 


with  approval  in  Hutsonpiller  v.  Stover,  12  Gratt. 
687. 

tReco8:nlz«nce— Scire  Fades— Fatal  Variance.— See 
principal  case  disttnfiruished  in  Gedney  v.  Ck)m..  14 
GratU  824.  Tbe  principal  case  is  also  cited  in  this 
case  at  pp.  325.  380. 

Scire  Facias— Demurrer.— There  Is  no  doubt  that  a 
scire  facias  may  be  demurred  ta  Garland  v.  Ellis, 
2  LeifiTh  656,  citinff  principal  case  as  authority.  See 
principal  case  also  cited  in  Archer  v.  Oom..  10  Gratt. 
640. 

SRecord— Defect— Averment— To  the  point  that  no 
defect  in  the  record  can  be  cured  by  averment,  the 
principal  case  was  cited  in  Hamlett  v.  Ck>m.,  8  Gratt. 
88. 
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which  oyer  is  given  him  is  the  true 
record,  and  relies  that  it  does  not  support 
the  pleadings  or  Scire  Facias,  it  seems  to 
me  that  he  should  not  denj  that  there  is 
such  a  record,  by  plea ;  but,  that  he  ought 
to  demur,  upon  the  ground  that  it  varies 
from  the  pleadings  or  Scire  Facias.  If  he 
•denies  the  verity  of  the  record  of  which 
oyer  is  given,  he  should  plead  nul  tiel  rec- 
ord after  oyer.     18  Vin.  183,  pi.  18. 

In  this  case,  the  Scire  Facias  recites, 
that  the  defendant,  on  the  2d  day  of  No- 
vember, 1816,  at  the  parish  of  at  the 
county  of  Albemarle,  personally  appeared 
before  two  of  the  Justices  of  that  county, 
and  entered  into  a  recognizance,  which 
was  returned  to,  and  remains  in,  the  said 
County  Court,  and  was  forfeited,  as  ap- 
pears to  us  of  record.  This  last  expression 
refers  to  all  the  preceding  recitals.  Upon 
the  recognizance,  of  which  oyer  was  given, 
nothing  appears  of  its  being  entered  into 
in  Albemarle;  and  therefore,  that  fact, 
(and  an  important  one,)  does  not  appear 
of  record,  and  I  think  cannot  be  averred. 
Ho  defect  in  a  record  can  be  supplied  by 
averment.  This  is  a  fatal  variance,  and 
the  judgment  of  the  Superior  Court  should 
be  reversed,  and  that  of  the  County  Court 
aflSrmed. 

The  other  Judges  concurred.* 


332     *Davi8  v.  Payne's  Administrator. 

June,  1826. 
DIstrMS— What  Liable-Property  of  Third  Person,  t— 

The  property  of  a  third  person  never  was  liable 
to  distress,  nnless  it  were  found  upon  the  prem- 
ises: and  even  where  It  is  found  there,  the  distress 
is  taken  away  by  the  Act  of  1818,  1  Rev.  Ck>de,  ch. 
113,  sec.  IK. 

Vdootary  Conveyance— Personalty— When  Valld4— 
A  voluntary  conveyance  of  personal  property,  by 
a  party  not  Indebted  at  the  time,  is  food  against 
subsequent  creditors,  if  the  deed  be  duly  recorded, 
or  the  possession  remain  solely  and  bona  fide  with 
the  donee.  Otherwise,  it  is  void  by  the  Statute  of 
Frauds. 

Sane— Same— Recordation.— Such  a  deed  cannot  be 
recorded  in  a  Ck)rporatlon  Court 

Distress— Redress  for— Equity  Jurisdiction.— Even  if 
the  landlord  should  distrain  property  as  being- 
fraudulently  removed  from  the  premises,  and 
should  not  shew  that  it  was  so  fraudulently  re- 
moved, nor  that  the  distress  was  levied  within  the 
time  allowed  by  law.  nor  that  the  property  ever 
was  on  the  demised  premises,  the  tenant  ouffht 
not  to  seek  his  redress  in  a  Court  of  Equity,  but 
by  damages  at  law. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court,  where  Robert  C.  Davis, 
and  James  M.  Davis,  infant  children  of 
Isaac  Davis,  by  Joseph  Butler,  their  next 
friend,  filed  their  bill,  setting  forth  the 
following  case:  that  their  father  Isaac 
Davis,  became  the  tenant  of  a  house  and 
lot  in  the  City  of  Richmond,  which  was 
held  by  Samuel  Payne,  in  right  of  his 
wife,  who  had  been  the  widow  of  Adam 
Craig,  deceased,  and  who  held  the  said 
property  in  right  of  dower:  that  the  said 
Isaac  Davis  finding  the  said  lot  to  be  CiC- 
tremely  unhealthy  removed  from  it;  and 
the  said  Payne  claimed  of  him  rent  to  the 
amount   of  $225,  and  levied  a  distress  on  a 


*The  Pbbsident  and  Judge  Cabell,  absent. 

tSee  monosraphic  no^e  on  "Landlord  and  Tenant" 
appended  to  Mason  v.  Movers.  2  Rob.  606. 

$See  monographic  note  on  "Fraudulent  and  Vol- 
untary Conveyances"  appended  to  Cochran  v.  Paris, 
11  Gratt  848. 

The  principal  case  is  cited  in  Southerlin  v.  March, 
PrlccACa,75Va.286u 


slave  called  Jenny  Pin,  the  property  of  the 
complainants,  to  satisfy  the  said  rent: 
that  the  officer  has  advertised  the  said  slave 
to  be  sold  in  a  few  days,  and  the  said  Isaac 
Davis,  from  his  embarrassed  circum- 
stances, is  unable  to  give  security  in  order 
to  contest  the  claim  of  the  said  Payne,  al- 
though he  conceives  that  nothing  is  due  on 
account  of  the  rent;  while  the  complain- 
ants, by  reason  of  their  non-age,  cannot 
avail  themselves  of  the  benefit  of  the  Act 
of  Assembly,  which  would  authorise  others 
to  interplead,  because  they  would  be  unable 
to  give  the  bond  required  by  law  in  such 
cases:  that  the  said  slave  is  the  property 
of    the     complainants,    and    not    of 

333  their  father:  *that  she  did  not  reside 
on    the   said   lot,  and  of  course  not  a 

proper  subject  of  distress  for  rent  due  for 
it,  Ac.  They  therefore  call  upon  Payne 
to  answer  the  premises,  and  pray  the  Court 
to  injoin  the  sale  aforesaid,  &c. 

The  injunction  was  awarded  until  the 
further  order  of  the  Court. 

The  plaintiffs  exhibited  with  their  bill, 
the  copy  of  a  deed,  dated  the  22d  day  of 
June,  1816,  between  Isaac  Davis  and  Rob- 
ert C.  and  James  M.  Davis,  his  infant 
children,  by  which  Isaac  Davis,  in  consid- 
eration of  the  natural  love  and  affection  he 
bears  for  his  said  sons,  and  of  five  dollars 
to  him  in  hand  paid,  gives  and  grants  to 
them  seven  slaves,  among  whom  is  the  girl 
in  question,  Jenny  Pin.  This  deed  was 
recorded  in  the  office  of  the  Court  of  Hust- 
ings of  the  City  of  Richmond,  on  the 
25th  day  of  June,  1816. 

Samuel  Payne  demurred  to  the  bill,  on 
the  ground  that  the  remedy  at  law  was 
complete,  by  action  of  replevin.  He  also 
answered,  affirming  that  the  rent  for  which 
the  distress  was  made,  was  actually  due : 
that  the  slave  in  question  had  been  covertly 
removed  from  the  premises,  and  he  author- 
ised her  seizure  wherever  found,  under  the 
Act  of  Assembly:  that  she  had  been  gen- 
erally on  the  leased  tenement,  and  was 
part  of  the  household  of  the  said  Isaac, 
and  seldom  if  ever  hired  out:  that  he  de- 
nies that  the  said  slave  is  the  property  of 
the  complainants,  and  if  any  conveyance 
exists,  it  is  fraudulent  and  void,  made  for 
the  purpose  of  covering  the  property  of  the 
said  Isaac  Davis,  and  defeating  his  just 
creditors,  &c. 

Depositions  were  filed  by  both  parties, 
touching  the  fraudulent  nature  of  the  con- 
veyance, and  the  residence  of  the  slave  in 
question  on  the  rented  lot;  but  there  is  no 
proof  that  Isaac  Davis  was  indebted  at  the 
time  of  his  conveyance  to  his  sons. 

The  suit  abated  by  the  death  of  the  de- 
fendant, and  was  revived  in  the  name  of 
his  administrator. 

On  the  hearing,  the  Chancellor  dissolved 
the  injunction,  and  dismissed  the  bill. 
The  plaintiffs  appealed. 

334  ^Nicholas,  for  the  appellants. 
Bacchus,  for  the  appellee. 

June  5.     JUDGE  GREEN. 

In  this  case,  the  property  was  distrained, 
not  on  the  demised  premises,  but  as  the 
property  of  the  tenant  fraudulently  removed 
from  them.  The  property  of  a  third  per- 
son never  was  liable  to  distress,  unless  it 
were  found  upon  the  premises.     Therefore, 
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the  Act  of  1818,  1  Rev.  Code,  ch.  113,  §  IS, 
exempting  the  property  of  strangers  found 
upon  the  premises,  from  distress,  provided 
the  party  asserted  his  title  by  replevin,  has 
no  application  to  this  case.  If  the  prop- 
erty in  question  belonged  to  the  tenant,  it 
was  liable  to  distress ;  if  not,  it  was  not 
liable  even  before  the  Act  of  1816. 

A  voluntary  conveyance  by  a  party  not 
indebted  at  the  time,  is  good  against  sub- 
sequent creditors,  if  the  deed  be  duly  re- 
corded, or  the  possession  remain  really  and 
bona  fide  with  the  donee;  otherwise,  it  is 
void  under  our  Statute  of  Frauds.  In  this 
case,  it  is  neither  alleged  nor  proved  that 
Isaac  Davis  was  at  all  indebted,  when  he 
made  the  deed  in  question  to  his  children; 
and  the  only  enquiry,  in  order  to  deter- 
mine whether  it  is  valid  or  void  as  against 
Payne,  is  whether  it  was  duly  recorded  or 
not. 

The  Act  to  prevent  frauds  and  perjuries, 
passed  in  1785,  12  Stat,  at  l^arge,  160,  de- 
clared all  conveyances,  not  on  consideration 
deemed  valuable  in  law,  to  be  fraudulent 
within  that  Act,  unless  the  same  be  by 
will  duly  proved  and  recorded,  or  by  deed 
in  writing,  acknowledged  or  proved,  if  the 
same  deed  include  lands  also,  in  such  man- 
ner as  conveyances  of  lands  are  directed  by 
law  to  be  acknowledged  or  proved ;  or  if  it 
be  of  goods  and  chattels  only,  then  ac- 
knowledged or  proved  by  two  witnesses  in 
the  General  Court,  or  the  Court  of  the 
county  wherein  one  of  the  parties  lives, 
within  eight  months  after  the  execu- 
335  tion  *^thereof,  or  unless  possession 
shall  really  and  bona  fide  remain  with 
the  donee. 

The  Act  of  1792,  regulating  conveyances, 
authorised  the  conveyances  therein  men- 
tioned to  be  recorded  in  the  General  Court, 
District  Courts,  or  County  or  Corporation 
Courts.  That  Act  does  not  embrace  the 
case  of  absolute  deeds  of  personal  property, 
nor  any  description  of  conveyances  of  per- 
sonal property,  except  marriage  settlements 
and  deeds  of  trust  and  mortgages. 

The  Act  of  1813-14,  directed  that  all  deeds 
relating  to  personal  property,  should  be 
recorded  only  in  the  Court  of  the  county 
where  the  property  was.  This  Act,  whilst 
it  took  away  the  jurisdiction  of  the  Gen- 
eral and  Superior  Courts,  to  admit  to  rec- 
ord deeds  of  personal  property,  and  even 
that  of  the  Corporation  Courts,  in  respect 
to  the  description  of  conveyances  allowed 
to  be  recorded  in  them  by  the  Act  of  1792, 
cannot,  by  any  possible  construction,  be 
considered  as  enlarging  the  provisions  of 
the  Statute  of  Frauds,  so  as  to  authorise 
an  absolute  deed  of  personal  property  to  be 
recorded  in  a  Corporation  Court.  There 
never  was  a  time  until  the  last  Revisal, 
when  such  a  deed  could  be  recorded  in  a 
Corporation  Court.  The  deed,  therefore, 
under  which  the  appellants  claim,  being 
upon  its  face  voluntary,  and  not  recorded 
as  the  law  required,  and  possession  not 
having  accompanied  it,  is  void  as  to  cred- 
itors under  the  Statute  of  Frauds. 

It  is  insisted,  that  although  it  appears 
that  Payne  was  a  creditor,  and  had  a  right 
to  distrain  the  property  of  the  tenant  fraud- 
ulently removed  from  the  premises,  within 
the  time  limited  by  law,  yet  it  does  not  ap- 


pear, that  the  property  was  so  fraudulently 
removed,  or  that  it  had  been  on  the  prem- 
ises, or  that  the  distress  was  levied  within 
the  time  allowed  by  law ;  and  that  the  ap- 
pellants are  entitled  to  the  protection  of 
the  Court,  unless  it  appears,  that  Payne 
was   a  creditor   legally    entitled  to  distrain 

the  property  as  he  did. 
336  '^X  do  not  think  that   these    consid- 

erations, ought  to  have  any  weight 
in  a  Court  of  Equity.  Payne  was  a  cred- 
itor, and  had  a  just  right  to  satisfaction 
out  of  the  property  in  question,  and  could 
have  subjected  it  at  law,  if  not  by  distress, 
by  judgment  and  execution.  If  he  has  pro- 
ceeded illegally,  he  is  responsible  for  dam- 
ages at  law,  at  the  discretion  of  a  jury, 
according  to  the  circumstances  as  they  may 
appear  before  them.  As  against  Payne, 
the  appellants  have  no  equity. 

The  objection,  that  Mrs.  Payne  was 
dead  before  the  distress  was  levied,  need 
not  be  examined,  as  the  fact  does  not  ap- 
pear in  the  record. 

JUDGES  CARR  and  COAI^TER  con- 
curred, and  the  decree  was  affirmed.* 


Chapman,  &c.  v.  Harrison. 

Jane.  1820. 

Execution— Payment  to  Sheriff  after  Return  Day — 
Effect.t— A  payment  to  a  Sberiff  in  discbarffe  of  an 
execution,  after  the  return  day  of  tbe  execution  is 
passed,  is  not  bindiugr  on  tbe  creditor. 

Equitable  Relief— Defence  Available  at  Law.— Equity 
will  not  ffrant  relief  on  tbe  sround  of  a  defence 
wbicb  mifirbt  bave  been  made  at  law,  unless  the 
plaintiff  alledfiresand  proves  a  srood  excuse  for  not 
bavins'  used  it  at  law.    Carr.  Judg-e. 

Injunction— Perpetuation  of.— It  is  error  to  perpetuate 
an  injunction  against  a  party,  witboutbavinff  bim 
before  tbe  Court. 

This  was  an  appeal  from  a  decree  of  the 
Richmond  Chancery  Court,  affirming  a  de- 
cree of  the  County  Court  of  Brunswick,  in 
which  Court  Harrison  filed  a  bill  against 
Rhoda  Goodrich,  administratrix  of  John 
Goodrich  deceased,  and  John  H.  Chapman. 
The  following  opinions  present  a  full  view 

of  the  case.  * 

337  *Leigh,  for  the  appellant. 

Attorney  General,  for  the  appellee. 

JUDGE  CARR. 

Goodrich  obtained    a    judgment   against 


*Tbe  President  and  Judge  Cabell  absent. 

tExecutions— Payment  to  Sheriff  after  Return  Day — 
Effect.— A  sberiff  or  otber  officer  bas  no  aUtbority  to 
receive  payment  under  an  execution  after  tbe  re- 
turn day  tbereof.  unless  tbe  execution  bas  been 
previously  levied.  Sucb  payment  would  not  bind 
tbe  creditor,  nor  would  it  Impose  any  liability  upon 
tbe  sureties  of  tbe  sberiff  on  his  official  bond.  Al- 
tboufirb  tbe  sberiff  may  be  responsible  in  bis  private 
capacity  for  money  so  received,  no  responsibility 
would  attacb  to  bim  in  bis  official  character  on  tbat 
account.  Grandstaff  v.  Rld^ely,  Hampton  &  Co.,  Sa 
Gratt  15.  citinfiT  principal  case  as  authority.  And 
in  Cockerel  1  v.  Nichols,  8  W.  Va.  163,  it  is  said:  "It  is 
well  settled  tbat  tbe  officer  cannot  levy  a  writ  of 
neri  facias  on  tbe  property  of  tbe  debtor  after  the 
return  day  thereof.  But  if  the  officer  levies  the 
execution  upon  the  property  of  tbe  debtor  before 
the  return  day  he  may.  erenerally.  sell  the  property 
by  virtue  of  the  levy  after  that  day,  and  may  also. 
generally,  receive,  in  sucb  case,  payment  of  tbe 
debt,  in  whole  or  in  part,  after  sucb  return  day  and 
before  the  sale  of  the  property  levied  on  in  relief 
of  tbe  property  levied  on.  And  where  the  execu- 
tion is  not  levied  before  It  expires,  which  is  on  the 
return  day  thereof,  a  payment  to*he  officer,  on  the 
execution,  in  whole  or  In  part,  after  tbe  return  day 
thereof  is  passed,  is  not  binding*  on  tbe  creditor. 
Chapman  v.  Harrison,  4  Hand.  33ft."  On  tbe  same  sub- 
ject, the  principal  case  is  cited  in  O'Bannon  v.  Saun- 
ders. 24  Gratt  141.  See  further,  monogrrapbic  no** 
on  "Executions"  appended  to  Paine  v.  Tutwller,  «r 
Gratt.  440. 
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Harrison,  and  iasned  his  execution.  It 
went  into  tbe  hands  of  Wallace,  a  Deputy 
Sheriff,  in  September,  1814,  (as  we  see  by 
bis  endorsement,)  and  was  returnable  to 
the  4th  Monday  in  November.  He  returned 
it  to  the  clerk's  office,  (at  what  time,  we 
do  not  know, )  without  any  other  endorse- 
ment than  that  marking  the  time  when  it 
came  to  hand.  The  plaintiff  died.  R. 
Goodrich,  his  administratrix,  sued  out  a 
Scire  Facias,  obtained,  judgment,  and  is- 
sued execution.  Harrison  then  filed  his 
bill  to  injoin.  He  states,  that  the  original 
judgment  was  obtained  in  1815;  the  ex- 
ecution put  into  the  hands  of  Wallace,  the 
deputy ;  and  that  he  paid  the  full  amount 
thereof,  to  him,  as  will  appear  by  a  receipt 
filed.  On  this  receipt,  the  bill  rests  the 
whole  equity  of  the  case.  As  a  reason  why 
he  did  not  avail  himself  of  this  receipt  on 
tbe  trial  of  the  Scire  Facias,  the  plaintiff 
states,  that  he  told  Chapman,  the  agent  of 
the  administratrix,  of  the  receipt,  and  re- 
ferred him  to  his  attorney  who  had  it ;  and 
that  Chapman  said,  it  was  Wallace's  band- 
writing,  and  he  was  satisfied;  which  pre- 
vented his  attending  to  bis  defence,  as  he 
expected  to  hear  nothing  more  of  the  affair ; 
and  bis  attorney,  who  had  tbe  receipts,  sup- 
posing that  the  proceeding,  in  which  they 
were  to  be  used,  was  a  motion,  did  not  attend 
to  the  Scire  Facias.  The  administratrix 
and  Chapman  as  her  agent,  are  made  de- 
fendants ;  and  he  is  called  on  specially  to 
state,  whether  he  did  not  say  he  was  satis- 
fied, on  examining  the  receipt,  and  that  it 
did  cover  the  execution.  In  his  answer, 
Chapman,  directly  responding  to  the  inter- 
rogatory, avers,  that  he  said  no  such  thing: 
that  on  the  contrary,  he  was  dissatinfied 
after  examining  the  receipt:  that  the 
338  plaintiff  ought  *to  have  used  this  de- 
fence at  law,  or  shewn  some  good  ex- 
cuse for  not  doing  so;  and  that  having 
failed  in  this,  equity  has  no  jurisdiction, 
on  which  he  insists,  as  if  formally  pleaded. 
This  may  be  considered  as  the  plea  and 
answer  of  the  defendant,  and  raises  the 
question  of  jurisdiction  expressly. 

The  rule  on  this  subject,  as  settled  by 
many  cases  in  this  Court,  I  understand  to 
be  this:  That  a  party  having  a  good  legal 
defence,  shall  not,  after  judgment  at  law, 
bring  the  case  into  equity  upon  the  legal 
matter,  without  alleging  and  proving  a 
good  excuse  for  not  usincr  it  at  law.  The 
bill  in  this  case  did  allege  a  sufficient  ex- 
cuse. If  Chapman  had  told  the  plaintiff, 
that  the  receipt  waa  Wallace's  hand-writ- 
ing ;  that  it  did  cover  the  execution,  and 
that  he  was  satisfied;  and  having  thus 
lulled  him  into  security,  had  gone  on,  and 
taken  a  judgment  against  him,  without 
defence,  equity  would  have  considered  it  a 
fraud,  and  would  so  far  have  relieved 
against  it,  as  to  give  him  the  benefit  of 
that  defence,  whatever  it  might  be.  But 
Chapman  denies  that  he  ever  told  him  any 
such  thing ;  denies  that  he  had  any  excuse 
for  not  making  his  defence  at  law.  It  de- 
volved on  the  plaintiff,  then,  to  prove  the 
excuse  he  had  alleged.  He  should  have  ex- 
amined evidence  to  establish  the  conversa- 
tion, and  also  to  prove  the  mistake  of  his 
counsel.  Having  failed  to  do  this,  we  are 
bound  by  the  settled  rules   of   evidence    to 


say,  that  he  stands  without  excuse  for  not 
making  defence  at  law;  and  of  conse- 
quence, that  equity  has  no  jurisdiction  of 
the  case.  Upon  this  ground,  I  think  the 
Court  below  erred  in  not  dismissing  the 
bill. 

Another  palpable  error  was,  perpetuating 
the  injunction  against  the  administratrix, 
without  having  her  before  the  Court.  The 
record  states  her  to  be  a  non-resident. 
Publication  is  ordered,  but  no  evidence  that 
it  was  ever  made. 

If  it  were  proper  to  examine  the  case 
upon  its  merits,  after  deciding  against  the 
jurisdiction,  I  would  say  that  in  my  opin- 
ion, the  defence  set  up  ought  not  to  avail 
the   party  before  any  tribunal.     The 

339  receipt  is  long  after  the   return  *day 
of  the  execution,  and  speaks   as  of  a 

payment  made  at  its  date,  when  the  deputy 
had  no  power  to  bind  the  creditor  by  his 
act;  and  the  affidavits  introduced  to  prove 
a  payment,  while  the  execution  was  in 
force,  do  not,  to  my  mind,  prove  any  such 
thing.  They  are  so  loose,  vague,  and  un- 
satisfactory, that  it  would  he  unsafe  to 
rely  on  them  as  proof  of  any  thing.  But, 
give  them  full  weight;  they  do  not  slew 
that  the  Sheriff  received  a  cent  of  money. 
He  has  made  no  return  of  satisfied  in  whole 
or  in  part,  on  the  execution;  and  though 
he  should  have  made  a  promise  that  he 
would  enter  a  credit  for  some  execution 
against  somebody,  of  which  we  have  an 
imperfect  rumour,  as  he  did  not  choose  to 
comply  with  this  promise,  I  do  not  think 
the  creditor  bound  by  it.  I  think  both 
judgments  should  be  reversed  and  the  bill 
dismissed. 

JUDGE  GREEN. 

An  injunction  was  awarded  to  judgments 
upon  Scire  Facias  to  revive  other  judg- 
ments, upon  the  allegation  that  the  debtor 
had  paid  the  full  amount  of  the  executions 
upon  the  original  judgments,  to  the  Deputy 
Sheriff,  in  whose  hands  those  executions 
were.  To  prove  this  allegation,  the  re- 
ceipts of  the  Sheriff,  dated  April  25th, 
1815,  are  produced.  One  of  the  executions 
was  returnable  to  the  fourth  Monday  in 
November,  1814;  the  other,  to  the  fourth 
Monday  in  January,  1815.  The  defendant 
relies  that  the  payment  to  the  Sheriff  was 
after  the  executions  were  returnable,  and 
they  not  having  been  levied,  the  payment 
does  not  bind  him,  and  was  no  satisfaction 
of  the  judgments;  especially  as  the  Sheriff 
has  returned  the  executions,  without  any 
endorsement  of  what  was  done  under  them. 
The  plaintiff  has  offered  proof  by  parol, 
for  the  purpose  of  shewing,  that  notwith- 
standing the  date  of  the  receipts,  the  pay- 
ments were  made  before  their  dates,  and 
whilst  the  Sheriff  was  authorised  to  receive 
the  money.  It  is  not  suggested  that  the 
executions    were   ever   levied.      This 

340  proof  is   extremely  loose  *and  vague, 
both    as    to  the  fact,  and  date  of  the 

payments.  The  receipts  are  prima  facie 
evidence,  that  the  payments  were  made  at 
the  date  of  the  receipts,  and  there  is  inter- 
nal evidence  in  the  transaction,  that  this 
was  the  truth  of  the  case.  The  principal 
and  interest,  up  to  the  date  of  the  receipt, 
with  costs  and  Sheriff's  commissions, 
amount     to   $208  67.      The    receipt    is    for 
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$208  58,  a  difference  of  niue  cents;  whereas, 
the  principal  and  interest  to  the  return 
day,  with  costs  and  Sheriff's  commission, 
amount  only  to  $202  94;  a  difference  of 
$5  64,  a  few  cents  more  than  the  interest 
from  the  return  day  to  the  date  of  the  re- 
ceipt, with  the  Sheriff's  commission  there- 
upon;  a  clear  proof  that  the  payment, 
however  made,  was  made  when  the  Sheriff 
had  no  authority  to  receive  the  money ;  so 
that  the  debtor  could  have  made  no  defence 
at  law. 

Both  decrees  should  be  reversed,  the  in- 
junction dissolved,  and  the  bill  dismissed. 

JUDGE  COALTER. 

On  the  first  view  of  this  case,  I  would 
have  been  satisfied  to  have  reversed  the 
decree  for  the  error  assigned  in  relation  to 
Rhoda  Goodrich,  a  judgment  in  whose 
favour  has  been  in  joined  when  she  was  not 
before  the  Court.  It  is  often  proper  to 
dissolve  an  injunction,  and  even  dismiss  a 
bill,  before  all  the  parties  interested  are 
before  the  Court;  as  in  cases  where  it  is 
apparent  that  the  plaintiff  has  made  out  no 
case  as  to  any  one,  and  has  sought  no  dis- 
covery, and  could  have  no  decree,  except 
for  an  injunction  against  those  not  before 
the  Court.  There  is  nothing  to  prevent  the 
dismission  of  a  bill  in  such  a  case.  But,  it 
does  not  follow  that  the  party,  whose  bill 
may  be  dismissed  because  he  has  failed  to 
shew  his  equity,  shall  have  a  decision  in 
his  favour  upon  that  equity,  against  one 
who  is  not  before  the  Court. 

The  question  then  is,  whether  the  appel- 
lee has  shewn  sufficient   grounds   why    his 
bill    ought    not    at     present    to    be      dis- 
missed? 
341  *It  is  said  he  has  not ;  first,  because 

he  has  mad;  out  no  case  which  could 
have  availed  him  as  a  defence  at  law,  had 
every  thing  that  now  appears  been  made 
known  to  that  Court;  and  between  these 
parties,  the  equity  being  equal,  the  law 
must  prevail.  Secondly,  it  is  said,  that  if 
this  defence  would  have  prevailed  at  law, 
there  is  no  sufficient  excuse  why  it  was  not 
made  there;  and  therefore  equity  will  not 
relieve. 

As  to  the  first.  I  am  fully  satisfied  that 
whilst  the  executions  were  in  the  hands  of 
the  Deputy  Sheriff,  an  arrangement  was 
made  with  him,  by  which  he  was  to  re- 
ceive the  benefit  of  other  executions  then 
in  force,  in  favor  of  the  appellee,  and  who, 
in  consequence  thereof,  had  agreed  not  to 
proceed  to  levy  the  executions  on  the  prop- 
erty of  the  appellee ;  and  I  am  also  satis- 
fied, that  he  did  receive  the  avails  of  those 
executions,  either  to  the  full  amount  of 
the  executions  against  the  appellee,  or  that 
the  appellee,  in  some  other  way,  paid  up 
the  balance,  as  he  believed,  in  full  discharge 
of  those  executions;  and  that  the  Deputy 
Sheriff  is  the  party  who  really  ought  to 
pay  the  amount  of  the  judgments  sought  to 
be  injoined.  From  the  delay  in  suing  out 
the  Scire  Facias  in  this  case,  I  have  also 
little  doubt,  but  that  the  creditor  or  his 
representative  had  reason  to  believe,  that 
the  appellee  was  discharged,  and  that  their 
recourse  was  against  the  Deputy  Sheriff. 
No  return  has  ever  yet  been  made  on  the 
executions,  although  they  are  in  the  clerk's 
office,  the  Deputy   Sheriff   having   merely 


endorsed  when  they  came  to  hand,  but  not 
what  he  did  with  them.  It  may  be,  that 
the  creditor,  having  for  several  years  en- 
deavoured in  vain  to  get  the  money  from 
him,  was  better  satisfied  with  no  return, 
although  he  could  have  forced  one,  than 
with  a  return  of  the  truth  of  the  case ;  or  it 
may  be  that  Wallace  is  dead,  and  that  the 
executions  have  been  found  among  his 
papers,  and  returned  by  his  executor  or 
administrator  to  the  clerk's  office.  It  may 
be  too,  that  funds  enough  were  placed  in 
his  hands  by  the  appellee,  when  the  execu- 
tion   was   in    full  force,  to  discharge 

342  *the  whole  debt,  and  that  he  agreed 
to  apply  them  and  return  the  execu- 
tion satisfied.  All  these  things,  I  think, 
are  highly  probable ;  much  more  so,  than 
to  suppose  that  this  receipt  in  1815,  was 
given  when  in  reality  the  Deputy  Sheriff 
had  not  received  the  full  amount  of  the  ex- 
ecutions. 

I  think  It  highly  probable  too,  that  those 
funds  may  not  have  been  instantly  avail- 
able to  the  Deputy  Sheriff,  though  agreed 
to  be  received  by  him  in  discharge  of  the 
executions,  or  so  far  as  they  would  go ;  and 
if  not  enough,  that  the  balance  was  finally 
to  be  made  up  on  a  settlement:  that  such 
settlement  took  place  in  a  short  time  after 
the  return  day,  and  most  probably  when 
the  executions  were  yet  in  the  hands  of 
the  Deputy  Sheriff,  and  the  receipts  given; 
and  that  the  Deputy  Sheriff  ought,  in  jus- 
tice, to  have  returned  the  executions  satis- 
fied. All  this  might  probably  have 
appeared  more  fully,  had  the  Deputy  Shcr- 
iff  been  made  a  party  to  the  suit,  and  had 
the  appellee  taken  the  trouble  to  develope 
more  fully  the  nature  of  these  transactions. 

I  was  therefore,  at  first,  disposed  simply 
to  reverse  the  decree,  and  send  the  cause 
back;  for,  had  the  executions  been  thus 
fully  and  legally  discharged,  though  the 
Sheriff  failed  to  return  them  satisfied,  and 
did  not  give  receipts  for  the  money  until 
after  the  return  day,  such  payment  before 
the  return  day,  was  a  complete  de- 
fence at  law,  and  under  the  circumstances 
of  this  case,  ought  to  be  equally  available 
in  equity.  On  more  full  examination,  how- 
ever, the  fact  that  the  executions  were  cal- 
culated up  to  the  date  of  the  receipts, 
throws  more  doubt  upon  the  subject,  as  to 
the  time  when  these  transactions  took 
place,  and  as  to  the  real  nature  of  them 
when  they  did  take  place;  and  as  the  ap- 
pellee has  been  indulged  with  a  hearing  in 
equity,  after  a  failure  to  defend  himself  at 
law,  he  ought,  and  that  promptly,  to 
have  made  out  a  clear  case  there.  He 
ought  to  have  shewn  clearly,  that  he 
could  have  availed  himself  of  this 
defence  at  law,  had  it  been  made 
there;  but,  not  having  shewn  this,  with 
sufficient  certainty,  it  is  perhaps  most 
proper  no  longer  to  delay  the  case  for  fur- 
ther explanations  on  his  part,  but  to  dis- 
miss the  bill. 

343  *Had  he  shewn  such  a  case  as  would 
have  been  a  clear  defence  at  law,  I  am 

satisfied  this  Court  ought  to  have  relieved. 
My  opinion  on  this  subject,  as  supported  I 
think  by  the  great  current  of  decisions  in 
this  Court,  growing  out  of  the  peculiar  sit- 
uation of  our  country,  and  of  our  Judicial 
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ajstems,  which  renders  it  necessary  for 
Courts  of  EXiuitj  to  extend  relief  here 
where  it  might  properly  be  refused  in 
England,  I  have  lately  had  occasion  to  ex- 
press in  the  case  of  Oswald,  Deniston  & 
Co.  V.  Tyler,  ante,  p.  20.  I  still  entertain 
the  same  opinions  as  there  expressed. 
Here  the  party  had  fully  and  fairly  paid  off 
the  executions  whilst  they  were  in  full 
force,  and  in  the  hands  ot  the  Sheriff, 
Iwhich  is  the  postulatum  in  this  view  of 
the  case)  and  had  obtained  receipts  a  few 
months  thereafter,  the  efficacy  of  which  to 
protect  him  he  had  no  doubt  of;  or,  if  we 
hold  him  bound  to  know  the  law,  that  these 
receipts,  without  further  proof  that  the 
payment  was  made  when  the  executions 
were  in  force,  would  not  do,  he  would  know 
also  that  he  had  such  proof.  The  fact  was, 
that  he  had  paid  the  debts,  and  thought  the 
receipts  all  sufficient.  Some  five  or  six 
years  after,  he  is  served  with  a  Scire 
Facias,  to  shew  cause  why  executions  shall 
not  again  issue;  no  arrest;  a  simple  notice 
to  shew  cause.  This,  as  he  alleges  in  his 
bill,  he  takes  to  be  a  notice  of  a  motion 
about  to  be  made  against  him  at  the  next 
term.  He  employs  counsel  to  defend  him 
against  such  notice,  and  gives  him  the  re- 
ceipts. He  also  communes  with  his  neigh- 
bour, the  agent  oi  manager  of  this  business, 
on  the  way.  He  tells  him  that  he  has  such 
receipts;  refers  him  to  his  attorney  for  an 
examination  of  them ;  is  told  by  the  agent 
that  he  had  seen  them,  that  they  were  in 
the  hand-writing  of  Wallace,  the  Deputy 
Sheriff,  and  that  he  was  satisfied.  This 
conversation,  he  avers,  threw  him  off  his 
guard;  and  his  mistake  of  the  nature  of 
the  process  also,  threw  the  attorney  off  his 
guard ;  and  so  judgments  were  obtained  at 
law. 

The  plaintiff,  in  the  bill,  avers  on  oath, 
that  he  did  understand  that  the  defend- 
ant was  satisfied.  How  does  the 
•344  ^answer  deny  or  disprove  this?  It 
does  not  deny  the  conversation,  and 
that  he  did  admit  that  he  had  seen  the  re- 
ceipt, and  that  he  was  satisfied  they  were 
in  the  hand-writing  of  Wallace.  But,  he 
denies  that  he  told  the  complainant,  after 
seeing  the  receipts,  that  he  was  satisfied; 
but,  on  the  contrary,  he  was  dissatisfied 
then,  and  is  now,  and  will  be  so,  until  he 
receives  the  money;  but,  that  he  told  the 
plaintiff  so  is  not  averred.  As,  however, 
he  told  him  he  was  satisfied  that  the  re- 
ceipts were  in  the  hand-writing  of  Wallace, 
he  might  well  have  supposed  that  was  all 
that  was  necessary  to  satisfy  him  about. 
But,  the  defendant  may  well  have  been  dis- 
satisfied at  not  having  received  the  money, 
and  remain  so  until  he  does  receive  it;  and 
this  in  fact  is  all  he  substantially  says, 
and  that  in  answer  to  a  bill  which  calls 
upon  him  to  answer  ^'unevasively  and  par- 
ticularly." The  truth  is,  that  he  did  then 
believe  it  was  a  g6od  defence.  He  says, 
^^although  from  the  first  appearance  of  the 
papers,  it  would  seem  that  if  the  proper 
defence  had  been  made,  the  complainant 
ought  to  have  been  allowed  the  said  re- 
ceipts as  offsets  against  the  executions, 
^yet  upon  a  proper  examination  it  will  be 
found  that  he  ought  not;  for,  that  they 
bear  date  after  the  return  day,  Ac."     Had 


he  given  them  this  proper  examination, 
and  come  to  the  conclusion  above,  at  the 
time  of  this  conversation?  In  charity,  I 
think  not ;  for  it  would  have  been  a  direct 
fraud  to  have  answered  in  such  a  way  in 
relation  to  them,  as  might  have  been  con- 
strued into  an  admission  that  they  were  a 
defence.  He  ought  to  have  said,  *^I  have 
given  these  papers  a  proper  examination, 
and,  though  I  admit  they  are  the  hand- 
writing of  Wallace,  they  will  not  avail  you. 
They  are  after  the  return  day."  He  would 
then  have  been  told,  **But,  I  will  prove 
that  these  payments  were  before  the  return 
day."  There  is  a  great  immorality  in  any 
man  who  has  once  enforced  the  payment  of 
his  debt,  to  compel  a  second  payment,  merely 
because,  from  mistake  or  surprise,  he  has 
gotten  a  judgment  at  law  for  it.  Such  in- 
justice is  only  tolerated  by  the  Courts, 
345  not  as  justice  between  *man  and 
man,  but  on  the  ground  of  policy  in 
putting  an  end  to  controversies  by  one  suit, 
when  that  can  be  doqe ;  as  a  punishment 
to  the  negligent,  not  as  a  premium  to  in- 
justice; for  injustice,  abstractly  speak- 
ing, it  certainly  is.  The  punishment  is 
often  greatly  inadequate  to  the  offence, 
and  will  not  be  imposed,  when  from  fraud, 
accident  or  surprise,  the  defence  has  not 
been  made  at  law.  I  think  sufficient  acci- 
dent or  surprise,  if  not  fraud,  exists  in 
this  case;  and  had  the  party  now  shewn,  as 
I  think,  in  all  probability,  with  proper  dil- 
igence he  might  have  shewn,  that  he  had  a 
defence  at  law,  I  would  grant  him  relief. 
He  has  hitherto  failed  to  do  this ;  and  I 
think  I  go  far  enough  in  saying,  that  this 
controversy  ought  not  further  to  be  pro- 
tracted ;  but  that  the  bill,  on  this  ground, 
ought  to  be  dismissed. 

Both  decrees  must  be   reversed,  and    the 
bill  dismissed.* 


346  ^Bailey  v.  Clay,  &c. 

June,  1826. 
Pleading  and  Practice— Declaration— Precedent  Coodl- 

tlon.— The  failure  to  allecre  the  performance  of  a 
precedent  condition,  in  a  declaration,  will  be  cnred 
by  a  verdict 

Same— AlleffaUet  Probata.— The  general  rule  Is,  that 
no  party  can  be  required  to  prove,  upon  the  trial, 
any  matter  not  allecred  by  him  In  bis  pleadinsrs. 
unless  tbe  fact  not  alleired  Is  necessarily  Implied 
from  the  facts  stated  in  the  pleadings.  In  cases 
coming  within  the  sreneral  rule,  all  matters  nec- 
essarily Implied  from  what  is  alleged,  are  pre- 
sumed to  have  been  proved  on  the  trial,  after 
verdict 

Same-OmUslon  of  Necessary  flatter  In  Pleading- 
Effect  of  Verdict. t— But  matters  collateral  to  the 
fact  in  issue,  and  necessary  to  the  right  of  the 
party,  if  they  are  omitted  in  the  pleadings,  can- 
not be  presumed  to  have  been  proved,  and  there- 
fore their  omission  could  not  be  cured  by  the  ver- 
dict, at  common  law. 

Contract  for  Sale  of  Land— Condition  Precedent^— In 
a  contract  for  the  purchase  of  land,  where  no 
time  is  limited  for  the  conveyance  of  the  property, 
and  a  time  is  limited  fcr  the  payment  of  the  pur- 


•The  Prbsidbnt  and  Judob  Cabell  absent 
tPleadIng  and  Practice— Omission  of  Necessary  Mat- 
ter In  Pleading— Effect— See  principal  case  cited  In 
Morse  v.  Rector,  44  W.  Va.  207.  28  S.  E.  Rep.  765. 

^Contract  for  Sale  of  Land— Condition  Precedent.— In 
a  contract  for  the  sale  of  land,  where  there  is  a 
definite  time  appointed  for  the  payment  of  the  pur- 
chase money,  and  no  fixed  time  for  making  the  deed, 
the  making  of  the  deed  is  not  a  precedent  condition 
to  the  right  to  demand  the  money.  Clark  v.  Curtis, 
11  Leigh  578.  citing  principal  case  as  authority.  The 
principal  case  was  distinguished  In  Roach  y.  Dickin- 
sons. 9  Gratt  154. 
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cbase  money,  the  conveyance  is  not  a  condition 
precedent  to  the  right  to  demand  tbe  money. 

UndertaklniT  to  Hay  Money— When  to  Be  Performed.— 
A  sreneral  undertakincr  to  pay  money,  without 
appointing  a  day  of  payment,  obliges  the  party  to 
pay  immediately;  but  an  undertaking  to  do  a 
collateral  act,  as  to  convey  lands,  entitles  the 
party  to  perform  it  at  any  time  during  his  life, 
unless  hastened  by  the  request  of  the  other  party. 

Contract— NonPerformance—neasure  of  Damages.— 
The  stipulated  price  of  property  sold,  is  the  proper 
measure  of  damages,  for  the  non-performance  of 
the  contract,  if  no  evidence  is  offered  to  shew  that 
some  other  standard  is  more  proper. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Halifax  county,  where 
Romulus  M.  Saunders  and  Henry  M.  Clay 
brought  an  action  on  the  case,  against  Wil- 
liam Bailey.  The  action  was  founded  on 
an  agreement,  by  which  the  said  Saunders 
and  Clay  should  sell  and  convey  to  the 
said  Bailey,  forty-five  feet  of  a  lot  in  the 
town  of  North  Milton,  at  the  rate  of  forty 
dollars  fur  each  front  foot ;  one  half  at  the 
following  Christmas,  and  the  other  half 
twelve  months  thereafter,  and  that  the  said 
property  was  to  be  improved  by  the  said 
Bailey  in  some  convenient  time.  The 
plaintiffs,  in  their  first  declaration,  say, 
that  they  always  have  been,  and  still  are, 
ready  and  willing  to  execute  a  good  and 
su Ancient  conveyance  of  the  said  lot,  &c. 
Tet,  the  said  Bailey  did  not,  and  would 
not,  pay  the  said  sum  of  money,  or  any 
part  thereon,  nor  did  improve  the  said  lot, 
but  hath  hitherto  neglected  and  re- 
347  fused  to  do  *the  same,  to  the  dam- 
age of  the  plaintiffs  $5000,  &c.  But 
this  count  does  not  allege  any  assumpsit 
by  the  defendant.  There  are  also  two 
general  counts. 

The  defendant  pleaded  non-assumpsit. 

Afterwards,  the  plaintiff  obtained  leave  to 
amend  their  declaration,  and  filed  a  new 
one  setting  forth  the  agreement,  laying  an 
assumpsit,  and  alleging  a  breach.  To  this 
declaration,  the  defendant  likewise  pleaded 
non-assumpsit.  Issue  was  joined ;  and  at 
the  trial,  the  defendant  demurred  to  the 
plaintiff's  evidence;  in  which  the  plaintiff 
joined. 

The  defendant  excepted  to  the  opinion  of 
the  Court,  who  had  instructed  the  jury  that 
the  price  agreed  on  by  the  parties,  must 
be  the  measure  of  the  said  damages. 

The  jury  gave  damages  for  the  breach  of 
contract,  taking  the  price  fixed  by  the 
agreement  as  their  guide,  and  dependent 
on  the  judgment  of  the  Court  on  the  de- 
murrer to  evidence.  This  verdict  was  set 
aside  by  consent,  and  upon  a  new  trial,  the 
defendant  filed  four  bills  of  exceptions,  one 
of  which  was  like  that  above  mentioned. 
The  other  three  are  not  important,  as  they 
are  no*  noticed  by  this  Court.  The  jury 
found  a  verdict  for  the  plaintiffs,  and  as- 
sessed their  damages  to  eighteen  hundred 
dollars,  with  interest,  &c.  that  sum  being 
founded  on  the  agreement. 

The  Court  gave  judgment  for  the  plain- 
tiffs, and  the  defendant  appealed. 

Leigh,  for  the  appellant. 

Stanard,  for  the  apoellee. 

June  8.     JUDGE  GREEN. 

The  plaintiffs  in  the  Court  below,  origi- 
nally filed  two  several  declarations,  with 
distinct  conclusions,  ''to  their  damage  of 
$5000,  and  therefore,  they  bring  suit,  &c.*' 
The  first  of  these  declarations,  set   out  the 


written  contract   between  the   parties,  and 
alleged  that  they    had    always    been 

348  *ready,  and  were  still    ready,  to  per- 
form   the    contract    on     their   part; 

but,  that  the  defendant  had  failed  and  re- 
fused to  pay  the  purchase  money  of  the  lot ; 
but  alleged  no  promise  or  assumpsit  by  the 
defendant.  The  second  declaration  follows 
the  first,  and  is  connected  by  these  words; 
*'and  afterwards,  to  wit,"  &c.  and  alleges 
an  assumpsit  by  the  defendant,  in  consid- 
eration of  a  lot  sold  to  him  by  the  plain- 
tiffs; and  then  follows  a  count  upon  a 
general  indebitatus  assumpsit,  for  money 
had  and  received.  Then  follows  the  as- 
signment of  breaches  upon  the  two  last 
counts,  and  the  conclusion  '*to  their  dam- 
age," Ac.  To  this  declaration,  or  these  dec- 
larations, the  defendant  pleaded  non  as- 
sumpsit, and  issue  was  joined.  At  a  subse- 
quent Term,  the  plaintiffs  hsd  leave  to 
amend  theit  declaration,  and  the  record  pro- 
ceeds, **  which  was  accordingly  awarded, 
and  which  declaration  so  amended,  is  in 
these  words  and  figures,  following,  to  wit." 
This  declaration  is  perfect  in  all  its  parts, 
having  the  regular  commencement,  state- 
ment of  the  cause  of  action,  and  conclusion. 
It  contains  a  single  count  upon  an  assump- 
sit, in  consideration  of  the  agreement  set  out 
in  the  declaration.  The  defendant  had  lib- 
erty to  plead  de  novo,  and  pleaded  non  as- 
sumpsit, upon  which,  issue  was  joined. 

If  it  were  material  to  the  decision  of  this 
cause,  I  should  think,  that  the  amended 
declaration,  plea,  and  issue  thereupon^ 
were  substitutes  for  the  former  pleadings, 
which  were  no  longer  a  part  of  the  record, 
although  one  of  the  exceptions  speaks  of 
the  first  count  of  the  declaration,  as  one 
that  was  in  issue  before  the  jury.  It  is, 
however,  unnecessary  to  decide  this  ques- 
tion ;  since,  if  the  first  set  of  pleadings 
are  considered  as  a  part  of  the  record,  any 
errors  in  them,  which  might  have  been 
fatal  upon  demurrer,  are  cured  by  the 
Statute  of  Jeofails. 

The  great  objection  insisted  on  by  the 
appellant,  is,  that  upon  the  true  construc- 
tion of  the  contract,  a  conveyance  of  a 
good  title  to  the  lot  sold  by  the  appellees  to 
him,  was  a  condition  precedent  to  their 
right,      to     demand    the      purchase 

349  *money;    and,  that    such    a    convey- 
ance, or  offer  to  convey,  was  neither 

alleged  in  the  pleadings,  nor  proved  upon 
the  trial.  If  such  were  the  true  construc- 
tion of  the  contract,  the  failure  to  allege  a 
conveyance,  or  a  tender  o^  a  conveyance, 
in  the  declaration,  would,  after  verdict^ 
have  been  cured  by  the  Statute  of  Jeofails. 
Yet  the  plaintiff  would  have  been  bound  to 
prove  such  conveyance  or  tender  upon  the 
trial.  It  is  a  general  rule,  that  no  party 
can  be  called  upon  to  prove,  upon  the  trial, 
any  matter  not  alleged  by  him  in  his  plead- 
ings; unless  the  fact  not  alleged,  is  neces- 
sarily implied  from  the  facts  stated  in  the 
declaration  or  other  pleading.  As,  if  a 
feoffment  is  pleaded  without  alleging  livery, 
livery  must  be  proved ;  because  there  can 
be  no  feoffment  without  livery.  Spieres  v. 
Parker,  1  Term  Rep.  145.  1  Saund.  228, 
note  1.  In  such  cases,  after  verdict,  even 
at  the  common  law,  all  matters  so  neces- 
sarily   implied    from    what    was    alleged^ 
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were  preatimed  to  have  been  proved  on  the 
trial,  since  the  party  might  be  called  on 
to  prove  them ;  and  the  omission  to  aver 
such  matters  in  the  pleadings,  was  cured 
by  the  verdict.  But,  if  some  matter  col- 
lateral to  the  fact  in  issue,  and  necessary  to 
the  right  of  the  party,  was  omitted  in  the 
pleadings,  the  party  could  not  be  called  upon 
to  prove  such  collateral  fact,  upon  the 
trial  5  and  therefore,  it  was  not  after  ver- 
dict presumed  to  have  been  proved,  and 
consequently,  such  omission  was  not  cured 
by  verdict  at  the  common  law.  Of  this, 
several  examples  are  cited  in  the  note  to 
Saunders,  before  referred  to.  In  Collins 
▼.  Gibbs,  2  Burr.  899,  it  was  held,  that 
when  a  promise  depends  upon  the  perform- 
ance of  something  to  be  first  done,  by  him 
to  whom  the  promise  is  made,  and  in  an 
action  upon  such  promise,  the  declaration 
does  not  aver  performance  by  the  plaintiff, 
after  verdict  for  the  plaintiff,  the  omission 
is  cured  by  the  common  law ;  because  the 
plaintiff  might  be  called  upon  to  prove  his 
performance  at  the  trial,  and  from  the  find- 
ing of  the  jury,  it  is  presumed,  that  he 
did  prove  his  performance.  This  is  the  ex- 
planation given  by  the  note   in    Saunders, 

of  that  case. 
350  *The  question  is,  whether  the  con- 

veyance of  a  good  title,  or  tender  of 
anch  conveyance,  was  a  condition  prece- 
dent in  this  case,  to  the  demand  of  the  pur- 
chase money.  If  it  was  not,  then  there 
was  no  necessity  to  allege  in  the  pleadings, 
cr  prove  at  the  trial,  any  such  conveyance 
of  tender.  If  it  was,  then,  although  after 
verdict,  the  omission  to  make  such  an 
allegation  in  the  pleadings,  is  cured  by  the 
Statute  of  Jeofails,  and  indeed  would  have 
t>een  cured  at  the  common  law.  The  plain- 
tiffs were  bound  to  prove  such  conveyance 
or  tender  upon  the  trial :  They  failed  to  do 
so;  for  the  tender,  such  as  it  was,  was 
made  long  after  the  time  appointed  for  the 
payment  of  the  purchase  money. 

The  case  of  Pordage  v.  Cole,  1  Saund. 
319,  appears  to  be  a  case  in  point.  There 
the  contract  was,  that  the  defendant 
should  give  the  plaintiff  7751.  for  all  bis 
lands,  the  money  to  be  paid  at  mid-summer 
1668;  and  the  Court  held,  that  the  convey- 
ance of  the  land  was  not  a  condition  pre- 
cedent to  the  demand  for  the  money.  In 
the  case  at  bar,  the  contract  is,  that  the 
plaintiffs  agree  to  sell  and  convey  to  the 
defendant,  a  lot  at  the  rate  of  $40,  for  each 
front  foot,  one  half  at  next  Christmas,  and 
the  other  half  in  twelve  months  thereafter. 
In  both  these  cases,  no  time  is  limited  for 
the  conveyance  of  the  property,  and  a  time 
is  limited  for  the  payment  of  the  purchase 
money;  and  according  to  the  rule  laid 
down,  in  Thorp  v.  Thorp,  1  Salk.  171, 
when  the  money  is  to  be  paid  at  an  ap- 
pointed time,  and  the  day  of  payment  is  to 
happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  payment 
of  the  money  is  to  be  performed,  the  per- 
formance of  the  thing  is  not  a  condition 
precedent  to  the  right  to  demand  the 
money.  A  general  undertaking  to  pay 
money,  without  specifying  the  time  of  pay- 
ment, obliges  the  party  to  pay  immediately ; 
but  an  undertaking  to  do  any  collateral  act, 
as  to  convey  lands,   entitles   the  party   to 


perform  it  at  any  time  during  his  life,  un- 
less hastened  by  the  request  of  the  other 
party.  Here  the  purchaser  had  a  right  to 
demand  a  conveyance  immediately » 
351  and  so  the  parties  understood  '^it; 
as  is  proved  by  the  stipulation  to  make 
improvements;  and  upon  a  demand  made, 
and  a  failure  Xq  convey,  they  might  have 
maintained  an  action  upon  the  covenant, 
before  payment  of  the  purchase  money. 
But,  the  defendant  never  called  upon  the 
plaintiffs  to  convey  the  lot  according  to 
their  contract ;  and  until  such  a  demand  is 
made,  and  they  fail,  upon  such  demand,  to 
make  the  conveyance  of  a  good  title,  they 
are  in  no  default,  and  have  not  violated 
their  agreement.  The  defendant  may  now 
call  upon  them  for  a  conveyance,  and  if 
they  fail  to  convey  a  good  title,  recover 
damages  for  the  breach  of  their  agreement. 
In  this  case,  the  conveyance  of  the  land, 
not  only  might,  upon  the  terms  of  the 
agreement,  be  properly  made  after  the  time 
appointed  for  the  payment  of  the  money; 
but  in  the  events  which  have  happened,  it 
m&y  now  be  made  in  pursuance  of  the 
contract,  long  after  that  time.  Upon  this 
point,  I  think  there  is  no  error  in  the 
judgment. 

As  to  the  exception  to  the  instruction  of 
the  Court,  in  respect  to  the  measure  of 
damages,  I  do  not  remember  that  this  was 
relied  upon  in  the  argument  of  the  cause. 
That  instruction  was  right.  The  stipulated 
price  of  property  sold  is  certainly  the 
proper  measure  of  damages  for  the  non-per- 
formance of  the  contract,  if  no  evidence  is 
offered  to  shew  that  under  the  circum- 
stances, some  other  measure  is  more 
proper. 

The  judgment  should  be  affirmed. 

The  other  Judges  concurred,  and  the 
judgment  was  affirmed.* 


352    *Brockenbrough  v.  Ward's  Administra- 
tor. 

June.  1826. 
DMnnrrer  to  Bvldeaoe- Joinder— When  Not  Compelled,  t 

— TUe  Court  ouffbt  not  to  compel  a  plaintiff  to  join 
In  a  demurrer  to  evidence.  If  the  evidence  set 
forth  in  the  demurrer  shews  that  the  plaintiff 
ouffht  to  recover. 

Action  for  Money  Had  and  Received. t— In  what  cases 
an  action  for  money  had  and  received  Is  the 
proper  action. 

Covenants— Dependent— Independent.— Covenants  are 
dependent  or  Independent,  according  to  the  In- 
tention and  meanlDfiT  of  the  parties,  and  the  g-ood 
senne  of  the  case. 

Action  lor  Moneyg— Case  at  Bar.— When  a  day  is  ap- 
pointed for  the  payment  of  money,  and  the  day  la 


♦The  President  absent 

tDemurrer  to  Evidence— Joinder— When  Compelled. 

—See  monographic  note  on  "Demurrer  to  the  Evi- 
dence" appended  to  Tutt  v.  Slaughter.  5  Gratt.  364. 
The  principal  case  is  cited  on  this  subject  in  Boyd 
V.  City  Savings  Bank.  15  Gratt.  608. 

tAssumpait— When  It  Lies-Money  Paid  on  Contract. 
—Where  a  contract  for  the  sale  of  land  is  not  by 
deed,  and  no  conveyance  has  been  made,  the  vendee 
can  recover  back  in  an  action  of  assumpsit  what  he 
has  paid  on  the  contract,  when  the  consideration 
has  failed,  or  the  contract  has  been  rescinded,  or 
the  vendor  refuses  to  comply  with  his  part  of  the 
contract.  Bier  v.  Smith.  25  W.  Va.  882,  citing  princi- 
pal case  as  authority.  See  principal  case  also  cited 
in  Boisseau  v.  Bass,  loa  Va.  211,  40  S.  E.  Rep.  649.  See 
also,  monographic  note  on  "Assumpsit"  appended  to 
Kennaird  v.  Jones,  9  Gratt.  183. 

SCovenants- Dependent— Independent— In  B.  &  O.  R. 
Co.  V.  McCullough,  12  Gratt.  697.  it  is  said :  "SUpula- 
tions  in  a  covenant  or  other  contract  are  to  be  re- 
g^arded  as  dependent  or  Independent,  according*  to 
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to  happen  after  the  thing,  whicb  Is  the  considera- 
tion of  the  money,  is  to  be  performed,  no  action 
can  be  maintained  for  the  money  before  perform- 
ance. 

An  appeal  from  the  Superior  Court  of 
L,aw  for  Eaaex  county. 

The  administrator  of  Joshua  Ward 
brouj^ht  an  action  of  assumpsit  for  money 
had  and  received,  against  Austin  Brocken- 
brough.  The  defendant  pleaded  non  as- 
sumpsit; and  issue  joined.  At  the  trial, 
the  defendant  tendered  a  demurrer  to  the 
plaintiff's  evidence,  and  moved  the  Court 
to  compel  the  plaintiff  to  join  therein ;  but 
the  Court  overruled  the  motion,  and  the  de- 
fendant excepted.  The  evidence  set  forth 
in  the  demurrer  is  fully  stated  in  the  fol- 
lowing opinion. 
*  Stanard,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

June  9.  JUDGE  CABELL  delivered  the 
opinion  of  the   Court.  || 

This  was  an  action  on  the  case,  for 
money  had  and  received  by  Brockenbrougb, 
the  defendant,  for  the  use  of  Ward^s  intes- 
tate, the  plaintiff  in  the  Court  below.  On 
the  trial,  the  defendant,  Brockenbrougb, 
tendered  a  demurrer  to  the  testimony,  and 
moved  the  Court  to  compel  the  plaintiff  to 
join  therein,  which  motion  was  over- 
353  ruled  *by  the  Court;  to  which  opin- 
ion, the  defendant  excepted.  There 
was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $2,698,  from  which  Brocken- 
brougb appealed  to  this  Court. 

It  was  very  fairly  and  properly  admitted 
by  the  counsel  for  the  appellant,  that  if 
the  evidence  set  forth  in  the  demurrer 
shews  that  the  plaintiff  was  entitled  to  re- 
cover in  this  action,  the  judgment  of  the 
Superior  Court  must  be  affirmed. 

The  case  made  in  the  demurrer  is  substan- 
tially this:  On  the  16th  of  January,  1810. 
Austin  Brockenbrougb,  the  appellant,  and 
Joshua  Ward,  the  intestate  of  the  appellee, 
entered  into  articles  of  agreement,  under 
their  hands  and  seals,  by  which  Brocken- 
brougb agreed  to  sell  to  Ward  a  tract  of  land 
to  which  he  was  entitled  in  right  of  bis  wife, 
for  the  price  of  1,2361.  which  price.  Ward 
agreed  to  pay,  with  interest  from  the  date 
of  the  agreement,  at  two  instalments,  the 
first  of  which  was  to  become  due  on  the 
1st  of  January,  1811.  It  was  stipulated 
that  Ward  should  assign  to  Brockenbrougb, 
on  demand,  a  good  bond  for  601.  and  also 
three  other  bonds  executed  by  one  Cotterell, 
due  in  1816, 1817  and  1818;  which  bonds  were 


the  intention  and  meaning  of  the  parties,  and  the 
ffood  sense  of  the  case.  Hotbam  y.  East  India  Com- 
pany. 1  T.  R.  638;  Porter  v.  Sheppard,  AT.  R.  M5; 
Campbell  v.  Jones.  6  T.  R.  670:  Morton  v.  Lamb,  7  T. 
R.  126.  And  where  an  act  is  to  be  done  by  one 
party  by  way  of  condition  precedent  to  his  rlg-ht  to 
claim  performance  on  the  part  of  the  other,  he  can- 
not claim  sach  performance  without  averring  the 
doinff  of  such  act  or  his  readiness  and  offer  to  do  it 
Thorpe  v.  Thorpe.  Lord  Raym.  662:  Collins  v.  Gibbs. 
2  Burr.  R.  899;  Brockehbrough  v.  Ward,  A  Band.  862." 

To  the  point  that  covenants  are  dependent  or  in- 
dependent according:  to  the  intention  and  meaning 
of  the  parties  and  the  ^ood  sense  of  the  ca«e.  and 
that  technical  words  should  give  away  to  such  in- 
tention, the  principal  case  is  cited  in  Snodrrass  y. 
Wolf.  II  W.  Va.  165:  Weaver  v.  Burr.  81  W.  Va.  780. 
8  S.  E.  Rep.  766.  See  the  principal  case  also  cited  in 
Metropolitan  L.  Ins.  Co.  v.  Rutherford.  95  Va.  779,  80 
S.  E.  Rep.  888. 

See  further,  monographic  note  on  "Covenants"  ap- 
pended to  Todd  V.  Summers,  2  Oratt  167. 

IThe  Pbksident  and  Judob  Coaxtkb  absent 


to  be  assigned  to  Brockenbrougb  as  a  se- 
curity for  the  purchase  money  of  the  land  i 
that  Brockenbrougb  and  wife  were  to  make 
Ward  a  deed  for  the  land,  iu  a  convenient 
time,  and  Ward  was  to  make  Brocken- 
brougb a  mortgage  on  the  land,  to  secure 
the  payment  of  the  purchase  money,  with 
the  interest  thereon.  Brockenbrougb,. 
moreover,  agreed  to  take  slaves  at  valua* 
tion,  in  payment  of  the  purchase  money, 
as  it  should  become  due.  Ward  was  to  take 
immediate  possession  of  the  land,  and  bold 
it  under  the  agreement.  He  took  posses- 
sion accordingly ;  but  he  left  the  country  in 
1811,  and  has  not  since  been  heard  of. 
Brockenbrougb  re-possessed  himself  of  the 
land,  (at  what  particular  time  is  not 
stated, )  and  sold  and  conveyed  in  fee  simple 
to  one  Healey,  at  the  price  of  five  dollars 
per  acre,  being  the  best  price  which  could 
then  be  had  for   the   same;  and    the 

354  wife    of    Brockenbrougb,    (who  *waa 
the  owner  of  the  fee, )  joined  in    the 

conveyance,  and  has  since  died.  Brocken- 
brougb received  the  money  due  on  Cot- 
tereirs  bonds,  and  on  being  applied  to  by 
Ward's  representative  some  time  in  1818,  to 
pay  the  same,  said  he  would  pay  it  after 
deducting  the  loss  be  bad  sustained  in  the 
second  sale,  which  was  three  dollars  per 
acre. 

The  question  is,  whether  Ward'n  repre- 
sentative is  entitled  to  recover,  under  the 
circumstances  above  stated,  the  money  re- 
ceived by  Brockenbrougb  on  account  of 
Cotterell's  bonds. 

Cotterell 's  bonds  were  assigned  to  Brock- 
enbrougb, not  in  payment  for  the  land,  but 
merely  as  a  security  for  the  payment  of  the 
purchase  money.  So  long,  therefore,  aa 
Brockenbrougb  had  a  right  to  demand  the 
purchase  money  of  the  land,  he  bad  a  right 
to  retain  in  his  hands  Cotterell's  bonds,  or 
so  much  of  the  money  received  therefor,  a& 
should  not  exceed  the  purchase  money  and 
interest.  But,  so  soon  as  the  purchase 
money,  with  the  interest,  should  be  paid, 
or  the  purchaser  should  be  forever  dis- 
charged from  the  liability  to  pay  it,  it 
would  be  manifestly  unjust  for  the  vendor 
to  retain  what  be  bad  received  merely  as  a 
pledge  or  security  for  the  purchase  money. 
He  became  bound,  ex  oequo  et  bono,  to  re* 
store  it;  and  the  action  of  assumpsit  for 
money  had  and  received,  is  the  proper  ac- 
tion to  compel  him  to  do  so. 

It  becomes  necessary,  therefore,  to  en- 
quire into  the  character  of  the  covenants 
between  the  parties  in  this  case.  If  they 
were  independent,  it  would  be  no  objection 
to  an  action  brought  by  Brockenbrougb  for 
the  purchase  money,  that  he  bad  not  com- 
plied with  the  covenant  on  bis  part.  But, 
if  the  covenants  were  dependent ;  if  the 
covenant,  on  the  part  of  Brockenbrougb  to 
convey  the  land,  was  a  condition  precedent 
to  the  obligation  on  the  part  of  the  pur- 
chaser to  pay  the  purchase  money,  without 
alleging  a  conveyance,  or  a  tender  to  con- 
vey; be  could  maintain  no  action  for  the 
purchase  money,  without  alleging  a  con- 
veyance    or    a    tender     to    convey. 

355  *^ ^Covenants  are  to  be  considered  to 
be  either   dependent   or   independent 

of  each  other,  according  to  the  intention 
and  meaning  of  the  parties,  and  the   gooct 
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sense  of  the  case,  and  technical  words 
should  give  way  to  such  intention."  Por- 
dage  V.  Cole,  1  Sannd.  319,  note  4.  Hothan 
▼.  East  India  Company,  6  Term  Rep.  571. 
Potter  V.  Sheppard,  lb.  668.  Campbell  v. 
Jones,  lb.  571.  Moreton  v.  Lamb,  7  Term 
Rep.  130.  Here  Brockenbrongh  was  to 
convey  in  convenient  time;  but  that  stipula- 
tion is  limited  and  explained  by  the  subse- 
qnent  stipulation  that  Ward  was  to  give  a 
mortgage  to  secure  the  purchase  money, 
the  first  instalment  of  which  was  to  fall 
dne  on  the  1st  of  January,  1811.  This 
clearly  and  inconteatably  proves,  that  the 
parties  intended  that  Brockenbrongh  should 
convey  the  land,  before  the  purchase  money 
was  payable.  Now,  it  is  settled  law,  that 
when  a  day  is  appointed  for  the  payment 
of  money,  and  the  day  is  to  happen  after 
the  thing,  which  is  the  consideration  of 
the  money  is  to  be  performed,  no  action 
can  be  maintained  for  the  money,  before 
performance.  Thorpe  v.  Thorpe,  1  Salk. 
171,  2d  resolution.  Pordage  v.  Cole,  1 
Sannd.  319,  note  4.  Brockenbrongh 's  cov- 
enant was,  therefore,  a  condition  precedent 
to  his  right  to  demand  the  purchase  money ; 
and  as  his  conveyance  of  the  land  to  an- 
other, has  forever  put  it  oat  of  his  power 
to  comply  with  that  condition  precedent, 
it  follows,  that  Ward's  representatives  can 
never  be  under  any  obligation  to  pay  the 
purchase  money,  and  consequently,  that 
Brockenbrongh  is  bound,  ex  oequo  et  bono, 
to  restore  what  he  had  received  merely  as 
a  pledge  to  secure  its  payment. 
5*h     '  - 


^he  judgment  is  affirmed. 


356 


*Stokes  v.  Perkins. 


Jane.  1820. 

Exacotlmi— Service  of.*— An  execution  issued  upon  a 

Jadffment  by  a  Justice  of  the  peace,  from  the  Ck)urt 

of  a  county  or  corporation,  cannot  be  served  by  a 

constable,  except  In  the  city  of  Richmond. 

Perkins  brought  a  suit  in  the  name  of 
the  Governor,  in  the  Superior  Court  of 
Petersburg,  against  Stokes,  as  surety  for 
Hawks,  a  constable  of  the  said  town,  in 
his  official  bond.  The  breach  assigned  is, 
that  judgments  were  obtained  from  a 
magistrate  of  the  said  town,  in  favor  of 
the  said  Perkins:  that  executions  of  Ca. 
Sa.  issued  from  the  Hustings  Court  of 
Petersburg,  and  the  defendant  arrested; 
tmt  the  said  Hawks  negligently  and  volun- 
tarily permitted*  the  prisoner  to  escape  and 
go  at  large,  whereby  an  action  accrued  to 
demand  and  have  of  the  said  Hawks  the 
amount  of  the  said  execution,  Ac.  and  of 
Stokes  as  his  surety,  &c. 

The  defendant  pleaded  conditions  per- 
formed. 

The  jury  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court,  on  the  follow- 
ing facts:  that  two  writs  of  Ca.  Sa.  in 
favor  of  Perkins  against  a  certain  T.  Rich- 
ardson, were  put  into  the  hands  of  Hawks, 
as  constable,  and  by  him  returned :  [These 
writs  issued  from  the  office  of  the  Court  of 
Hustings,  with  a  return  upon  them  by 
Hawks,  *' Executed  itnd  in  custody,  and 
was  rescued  from  my  custody  by  violence, 
Ac.*']  that  the  said  Hawks    did    not    make 


*See  monoflrrapbic  note  on  "Execatlons"  appended 
to  Paine  v.  Tatwller.  27  Gratt  44a 


fresh  pursuit  on  the  escape  of  the  said 
Richardson,  &c. 

The  Court  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

Spooner,  for  the  appellant. 
Leigh,  for  the  appellee. 

357  'June?.    JUDGE  GREEN. 

This  is  an  action  upon  the  official 
bond  of  a  constable,  against  one  of  his 
sureties,  to  recover  the  amount  of  two  ex- 
ecutions of  Ca.  Sa.  issued  from  the  Hust- 
ings Court  of  Petersburg,  in  favor  of  the 
relator,  and  directed  to  the  constable,  and 
by  him  executed.  The  defendant  was 
rescued  from  the  custody  of  the  constable, 
who  failed  to  make  fresh  pursuit.  Several 
questions  are  raised.  The  first  and  prin- 
cipal, and  indeed  the  only  one,  in  which 
the  parties  seem  to  feel  any  interest,  is, 
whether  a  Ca.  Sa.  or  other  execution  issued 
upon  a  judgment  by  a  magistrate,  from 
the  Court  of  the  county  or  corporation,  can 
be  directed  to,  and  executed  by,  a  con- 
stable. If  not,  the  serving  of  such  an 
execution  is  no  part  of  his  duty  as  con- 
stable, and  does  not  come  within  the  terms 
of  his  official  bond. 

A  careful  attention  to  the  history  of  our 
laws  upon  the  subject  of  warrants  for  small 
debts,  will,  I  think,  solve  this  question 
without  difficulty. 

From  the  year  1748,  to  the  present  time, 
a  provision  has  existed  in  our  Statutes, 
prohibiting  any  magistrate  from  issuing  a 
Csu  Sa.  upon  any  judgment  upon  a  warrant. 
The  Act  of  1806,  directs  that  any  justice  of 
the  peace  shall  have  power  to  issue  execu- 
tions to  be  directed  to  the  constable,  or 
other  officer,  of  any  county  or  corporation, 
where  the  party  resides,  and  that  the  con- 
stable, or  other  officer,  to  whom  an  execu- 
tion shall  be  directed  by  a  justice  of  the 
peace,  shall,  if  he  can  find  no  property, 
make  return  thereof  to  the  clerk  of  the 
county  or  corporation,  who  shall  docket 
the  same ;  and  the  party  shall  be  entitled 
to  such  execution  thereon,  as  if  the  judg- 
ment had  been  rendered  in  Court;  and 
upon  such  executions  the  same  proceedings 
shall  be  had  as  upon  executions  founded  on 
judgments  rendered  in  Court.  Under  this 
law,  executions  issuing  from  the  clerk's 
office,  on  the  judgment  of  a  justice,  could 
only  be  directed  to  the  sheriff;  for,  execu- 
tions upon  judgments  rendered  in  Court 
could  only  be  directed  to  him. 

358  ♦The  Act  of  1809,  ch.  12,  in  the  1st 
section,  directed    that   no   sheriff   or 

deputy  sheriff  should  serve  any  warrant 
for  small  debts;  but  that  such  warrants 
should  be  directed  to,  and  served  by,  some 
constable.  The  3d  section  directed,  that 
all  executions  awarded  on  any  judgment 
rendered  by  any  justice  of  the  peace, 
should  be  directed  to  some  constable  of  the 
county,  who  should  levy  and  return  the 
same,  agreeably  to  the  provisions  of 
the  Act  of  1806. 

The  question  is,  whether  the  3d  section 
of  the  Act  of  1809,  extends  to  executions 
issued  from  the  clerk's  office,  upon  judg- 
ments given  by  a  justice  of  the  peace.  I 
think  not.  The  3d  section  expressly  di- 
rects, that  the  executions,  which  it  pro- 
vides shall  be  directed  to  a  constable, 
shall    be    returned   by  him,  as  directed  by 
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the  Act  of  1806.  That  Act  gives  no  di- 
rection for  the  return  of  an  execution,  ex- 
cept that  the  constable,  or  other  officer,  if 
he  can  find  no  property,  shall  return  execu- 
tions issued  by  a  justice  of  the  peace,  to 
the  clerk.  It  is  to  this  return  that  the  Act 
of  1809  refers;  which  is  wholly  inapplica- 
ble to  executions  issuing^  from  the  clerk's 
office,  after  such  a  return  is  made.  Under 
the  Act  of  1806,  warrants  and  executions 
might  be  directed  to  a  sheriff,  as  well  as  to 
a  constable.  This  encroached  upon  the 
profits  of  the  constable's  office;  and  I  think 
the  Act  of  1809,  was  intended  only  to  trans- 
fer to  the  constables  exclusively,  the  prof- 
its of  serving  warrants  and  executions 
issued  by  justices  of  the  peace,  and  that 
the  first  and  third  section  were  intended 
solely  to  effect  that  object. 

This  conclusion  is  fortified  by  other  con- 
siderations. There  is  no  fee  allowed  to  the 
constable  for  serving  a  Ca.  Sa.  nor  is  any 
direction  given  as  to  the  disposition  of  a 
prisoner  arrested  by  a  constable  under  a 
Ca.  Sa.  or  in  any  other,  except  criminal 
cases.  Nor  is  there  any  summary  remedy 
given  for  money  made  by  a  constable  by 
any  execution,  but  upon  such  as  are  di- 
rected to  him  by  a  justice  of  the  peace ; 
nor  any  fine  for  failing*  to  return  an  execu- 
tion, except  fines  to  be  imposed  by  a 
359  justice  of  the  peace.  •Provisions  on 
these  subjects  would  probably  have 
been  thoug'ht  indispensable,  if  the  Act 
had  contemplated  that  executions  from  the 
clerk's  office,  on  a  justice's  judgment, 
could  be  directed  to,  and  served  by,  a  con- 
stable. I  observe  too,  that  there  is  a 
legislative  exposition  of  tlie  Statutes. 
They  are  incorporated  in  the  Revisal  of 
1819;  and  in  1820,  a  special  Act  passed,  au 
thorising-  executions  of  that  description  to 
be  directed  to,  and  served  by,  a  constable, 
in  the  city  of  Richmond. 

The  judgment  should    be   reversed,    and 
final  judgment  given  for  the  appellant. 

The   other    Judges     concurred,    and   the 
judgment  was  reversed.^ 


Porter  v.  Nekervls. 

Jane,  1820. 
Pleadlngr  and  Practice— Action  by  Cashier  of  Bank.  I-— 

An  action  broug-htln  tlienameof  A.  B.  Casbierof 
a  certain  Bank.  Is  an  action  brouflrbt  by  A.  B.  In- 
dividually, and  the  phrase  Cashier.  Ac.  Is  mere 
surplusagre. 
Same— How  Corporation  CanSue.t— A  corporation  can 
only  sae  in  the  name  and  style  crlven  to  it  by  law. 


♦The  President  and  Jitdgb  Co  alter  absent. 
tNonnetrotlable  Paper—Who  May  Maintain  Snit  on. 

—In  SanfiTston  v.  Qordon.  82  Gratt  755,  the  suit  had 
relation  to  bonds  made  payable  to  "L.  Sangrston. 
secretary  of  the  Baltimore  Afirrlcultural  Aid  So- 
ciety." Atpasre  764.  the  court  said:  "This  form  of 
security  was  no  doubt  adopted  to  enable  him  to  sue 
for  and  collect  the  debts  due  the  sociei3».  without 
the  expense  and  inconvenience  of  his  brinslng-  be- 
fore the  courts  the  numerous  parties  Interested  in 
the  proceeds  of  sale.  It  is  clear  that  the  lesral  In- 
terest in  these  bonds  is  vested  in  Sang-ston  alone. 
Upon  well-settled  principles  the  descriptive  words 
used  In  the  instruments  may  be  rejected,  and  suits 
at  law  or  in  equity  maybe  maintained  thereon  in 
his  name,  without  the  addition  of  other  parties. 
Porter  V.  Nekervis,  4  Rand.  859:  Clarksons  v.  Doddrldure, 
14  Gratt.  42:  Coffman  v.  Sang-ston.  21  Gratt  283." 

tCorporatlons— Suits  by  and  against —It  Is  true  that 
corporations  are  mere  lesral  creatures,  and  must 
sue  and  be  sued  In  their  true  names.  First  Nat 
Bank  v.  Dlstilllngr  Co..  41  W.  Va.  534.  23  S.  E.  Rep. 
794.  citing  principal  case  as  authority.  To  the  same 
point  the  principal  case  Is  cited  in  Stewart  v.  Thorn- 
ton. 76  Va.  217. 


Sct-Off- Joint  and  Separate  DenandaS-PartneralHp 
and  Separate  Demands. | -Joint  and  separate  de- 
mands cannot  be  set-off  against  each  other;  nor 
can  partnership  and  separate  demands  be  set-off 
against  each  other. 

This  was  an  appeal  from  the  Superior 
Court  of  Henrico  county.  It  was  an  action 
of  debt  brought  on  a  promissory  note 
made  by  Kdwin  Porter  to  John  Adams,  en- 
dorsed by  the  latter  to  Samuel  G.  Adams, 
and  by  him  endorsed  to  *^  William  Nekervis, 
Cashier  of  the  Farmers'  Bank  of  Virginia.** 
Nekervis  declared,  by  the  style  above-men- 
tioned,   aerainst   Porter,    the    maker 

360  of  the  note.     The  ^declaration  alleges 
that  ''the  said  plainti£P,  on  behalf  of 

the  president,  directors  and  company  of  the 
Farmers*  Bank  of  Virginia,  caused  notice 
thereof  (i.  e.  of  the  time  of  payment  hav- 
ing elapsed)  to  be  given,  and  payment  to 
be  demanded  of  said  note  from  said  defend- 
ant," &c. 

The  defendant  pleaded  nil  debet,  and  de- 
murred generally. 

The  Court  gave  judgment  for  the  plain- 
tiff on  the  demurrer ;  and  the  jury  rendered 
a  verdict  for  the  plaintiff  on  the  plea. 
Judgment  for  the  plaintiff. 

At  the  trial,  the  defendant  filed  a  bill  of 
exceptions  to  an  opinion  of  the  Court,  stat- 
ing, that  he  offered  in  evidence  certain 
paper  writings,  as  ^et-offs  against  the  plain- 
tiff's demand,  which  were  excluded  by  the 
Court.  These  papers  consisted  of  negoti- 
able notes,  executed  by  James  Jenkins  and 
John  Adams  (one  of  the  endorsers  of  the 
note  on  which  this  suit  was  brought)  to  J. 
&  S.  Cosby,  and  endorsed  by  the  latter  in 
blank.  The  defendant  offered  evidence  to 
prove,  that  the  said  notes  were  assigned  to 
him,  before  notice  of  the  assignment  of  the 
note  in  the  declaration  mentioned,  was 
given  to  the  defendant.  But  the  court  ex- 
cluded this  evidence,  on  the  ground  that 
they  were  evidences  of  joint,  and  not  of 
separate,  or  joint  and  separate  debts,  and 
therefore  were  not  mutual  in  relation  to 
the  plaintiff's  demand. 

The  defendant  appealed. 

Daniel,  for  the  appellant. 

Scott  and  Nicholas,  for  the  appellee. 

June  10.     JUDGE  CARR. 

Two  points  were  made  by  the  appellants 
in  this  cause:  1st,  On  the  demurrer  to  the 
declaration :  2d,  On  the  question  of  set- 
off. The  writ  is  to  answer  W.  Nekervis, 
cashier,  endorsee    of   S.    G.    Adams, 

361  who  was  endorsee  of  John  *Adama. 
The  declaration  counts  thus:  ** Wil- 
li am  Nekervis,  cashier  of  the  Farmers* 
Bank  of  Virginia,  endorsee  of  Sam'l.  G. 
Adams,  who  wasendorseeof  John  Adams." 


SSet- Off —Joint  and  Separate  Demands.— In  Chris- 
tian V.  Miller.  3  Leigh  82.  It  is  said:  "The  action 
was  a  joint  action  against  two,  and  the  set-off  at- 
tempted was  the  individual  demand  of  one  of  the 
defendants  against  the  obligee.  It  Is  vain  and  use- 
less to  speculate  now  upon  the  reasonableness  of 
permitting  or  refusing  such  a  set-off:  It  has  been 
too  frequently  settled  by  the  practice  of  the  courts, 
that  such  a  set-off  Is  not  allowable,  for  the  court 
now  to  act  upon  a  different  principle.  Ritchie  v. 
Moore.  5Munf.  388:  Porter  v.  NekeroU.  4  i?and.  450." 
To  the  point  that  Joint  and  separate  demands  can- 
not be  set  off  against  each  other,  the  principal  case 
is  also  cited  in  Qilliat  v.  Lynch.  2  Leigh  805:  Green 
V.  Buckner.  6  Leigh  84:  Choen  v.  Guthrie.  16  W.  Va. 
102:  Elliott  V.  Bell.  87  W.  Va.  835.  17  S.  E.  Rep.  899. 

I  Partnership.— See  monographic  note  on  "Partner- 
ship" appended  to  Scott  v.  Trent.  1  Wash.  77. 
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The  plaintiff  complains  of  K.  Porter,  &c. 
The  declaration  then  describes  the  note  and 
its  different  endorsements,  the  last  of 
which  is  thus  described:  *'And  the  said  8. 
G.  Adams,  afterwards,  to  wit,  at  the  said 
coontj,  by  endorsement  on  said  note, 
transferred  the  same  for  value  received,  to 
the  said  plaintiff."  It  then  states,  that 
the  note  becoming  dne,  ^^the  plaintiff,  on 
behalf  of  the  president,  directors  and  com- 
pany, of  the  Farmers*  Bank  of  Virginia, 
caused  notice  to  be  given,  payment  de- 
manded,*' &c.  and  concludes  thns;  **by 
reason  whereof,  an  action  hath  accrued  to 
the  plaintiff,  cashier  as  aforesaid,"  &c. 
The  note  is  a  simple  promissory  note,  not 
negotiable  and  payable  at  any  Bank ;  and 
must,  therefore,  stand  on  the  general 
^T^ound  of  such  paper.  The  demurrer  is 
general,  that  the  declaration  and  matters 
therein  contained,  are  not  sufficient  in  law 
for  the  said  W.  Nekervis,  as  cashier  of  the 
Farmers'  Bank  of  Virginia,  to  have  and 
maintain  his  action  thereof  against  the 
defendant.  The  sole  question  is,  can  W. 
Nekervis,  cashier,  &c.  maintain  the  action 
on  the  note? 

By  our  Act  of  Assembly,  assignments  of 
all  bonds,  bills,  promissory  notes,  &c.  shall 
be  valid,  and  the  assignee  may  maintain 
any  action  in  his  own  name,  which  the 
obligee  or  payee  might  have  brought.  Who 
is  the  assignee  of  this  note?  W.  Nekervis, 
cashier.  If  the  endorsement  had  been  to 
W.  Nekervis,  without  the  addition  of 
cashier,  there  could  be  no  doubt,  I  pre- 
sume, that  he  would  have  had  the  legal 
right  to  sue  in  his  own  name.  Can  the 
addition  of  cashier,  or  cashier  of  the 
Farmers'  Bank  of  Virginia,  prevent  that 
right  from  vesting?  If  so,  it  must  be  be- 
cause it  transfers  the  right  to  some  other 
person  or  body;  and  that  other,  can  only 
be  the  Bank.  Is  this  an  assignment  to 
the  Farmers'  Bank  of  Virginia?  In  the 
argument,  it  was  said,  and  truly,  that  cor- 
porations were  mere   legal   creations,    and 

could  have  no  name,  no  existence, 
362      no  attributes,  *but  those  imparted  to 

them  by  the  law.  The  law  creating 
this  Bank,  enacts,  that  it  shall  be  a  cor- 
poration and  body  politic,  in  law  and  in 
fiact,  by  the  name  and  style  of  the  president, 
directors  and  company,  of  the  Farmers' 
Bank  of  Virginia ;  and  by  the  name  and 
style  aforesaid,  are  hereby  made  able  and 
capable  in  law,  to  have,  purchase,  receive, 
possess  and  enjoy,  goods,  chattels,  &c  to 
sue  and  be  sued,  implead  and  be  impleaded, 
&c.  Suppose  the  president,  directors  and 
company  of  the  Farmers'  Bank,  had  sued 
on  this  note,  and  described  it  as  assigned 
to  them ;  and  in  support  of  4heir  action, 
had  produced  the  note  as  it  is.  Would  it 
not  have  been  objected  at  once,  that  the 
note  was  not  properly  described,  and  could 
not  go  to  the  jury:  that  the  Bank  could 
only  take  by  their  corporate  style :  that  an 
endorsement  to  W.  Nekervis,  cashier,  was 
not  an  endorsement  to  the  president, 
directors  and  company  of  the  Farmers' 
Bank?  Tes;  and  it  seems  to  me,  that  this 
objection,  would  have  been  fatal:  that  the 
endorsement  to  W.  Neketvis,  cashier, 
transferred  to  the  Bank,  no  legal  right  to 
sue  in  its  corporate  character.     It  follows, 


I  think,  that  the  assignment  vested  in 
Nekervis  himself,  the  legal  right  to  sue ; 
for  that  would  seem  a  strange  construc- 
tion, which  would  allow  neither  to  Nekervis 
nor  the  Bank,  the  right  to  sue. 

It  was  contended,  that  the  declaration 
bears  on  the  face  of  it,  that  it  was  brought 
in  right  of  the  Bank,  and  for  their  benefit; 
and  that  this  is  a  sort  of  paper,  in  which, 
by  its  charter,  the  Bank  is  forbidden  to 
deal;  and  in  which,  it  can  therefore  bold 
neither  a  legal  nor  equitable  interest.  It 
would  be  necessary  to  decide,  whether  the 
Bank  could,  under  any  circumstances,  deal 
in  such  paper,  if  the  declaration  did  really 
aver  that  the  suit  was  prosecuted  in  right 
of  the  Bank  and  for  its  use;  but  I  cannot 
understand  it  to  make  such  averment.  The 
plaintiff  styles  himself  cashier,  and  says, 
the  action  hath  accrued,  '^to  the  plaintiff, 
cashier  aforesaid;"  but  surely,  this  is  not 
stating,  that  the  right,  either  legal  or 
equitable,  is    in    the    Bank.     It    was 

363  *urged,  that   the   declaration   stated, 
that  the   notice    was   given,  and  the 

protest  made,  in  behalf  of  the  Bank.  This 
is  true ;  but  I  consider  this  as  no  part  of 
the  claim,  or  description  of  the  claim,  of  the 
plaintiff.  It  is  in  truth,  mere  surplusage; 
there  being  no  need  whatever,  to  state  in 
the  declaration,  the  protest  of  the  note. 
Nor  indeed,  was  there  any  use  or  necessity 
to  protect  the  note  at  all,  it  being  a  com- 
mon note,  and  not  negotiable  paper.  The 
statement  then,  that  it  was  protested  in 
behalf  of  the  Bank,  (a  thing  in  pais)  does 
not  make  it  a  declaration  in  right  of  the 
Bank,  or  for  its  benefit.  The  true  mode 
in  which  to  have  put  this  matter  in  issue, 
would  have  been  to  have  pleaded  it.  But, 
upon  a  demurrer  to  this  declaration,  the 
question  cannot  arise.  Upon  the  whole,  I 
think  the  demurrer  was  properly  over-ruled. 

The  second  point  is,  did  the  Judge  err  in 
refusing  to  permit  the  joint  notes  of 
Jenkins  and  Adams,  to  be  set-off  against 
the  note  executed  to  Adams  singly? 

I  had  considered  this  question  settled. 
Numerous  cases  might  be  cited  from  the 
English  books,  from  the  decisions  of  our 
sister  States,  and  from  the  Federal  Court, 
concurring  una  voce,  in  declaring  that 
joint  and  separate  demands,  cannot  be  set- 
off against  each  other ;  and  the  decisions 
in  our  own  Court,  have  been  uniform  and 
strong  to  the  same  point.  Scott  v.  Trent; 
Armistead  v.  Butler;  Ritchie  and  Wales  v. 
Moor.  Surely,  these  cases  ought  to  be  con- 
sidered as  leaving  this  point  no  longer 
open  to  question.  The  last  case  cited,  was 
very  elaborately  argued,  and,  I  have  no 
doubt,  carefully  examined  by  the  Court. 
The  opening  counsel,  though  contending 
very  ably  against  the  general  doctrine, 
admitted,  that  ^4f  one  plaintiff  sue  for  a 
debt  due  to  him  individually,  the  defend- 
ant cannot  set-off  a  debt  due  him  from  the 
plaintiff,  and  another  jointly."  This  is 
the  very  case  before  the  Court;  and  Judge 
Roane,  delivering  the  opinion  of  the  Court, 
says  in  the  close  of  his  remarks,  ^*This 
view  of  the  case  is  deci^iveof  the  question, 
unless  in  this  action    against  a  com- 

364  pany,  we  are  *^authorised  to   allow    a 
set-off  of  a  debt  due  to  an  individual 

partner.     The  law  is  too  strongly  settled  in 
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the  negative,  and  has  been  too  often 
recognised  by  this  Court,  to  authorise  us 
to  do  it,  admitting  that  as  an  original 
question,  it  ought  to  have  been  settled 
otherwise,  which  the  Court  is  by  no  means 
prepared  to  admit.*' 

A  distinction  was  attempted  in  the  argu- 
ment, between  joint  debts,  and  partnership 
debts.  But,  as  none  of  the  cases  acknowl- 
edge such  distinction ;  as  no  authority,  or 
dictum  even,  was  cited  in  support  of  it; 
and  as  I  can  see  no  difference  in  reason 
between  the  two  cases;  I  am  for  abiding 
by  the  decisions ;  being  always  unwilling 
qui  eta  movere. 

I  think  the  judgment  should  be  afifirmed. 

The  other  Judges  concurred,  and  the 
judgment  was  afiSrmed.* 


365      *Nicholt  and  Others  v.  Covey,  &c. 

Jane.  1826. 
Patent— Prior   daim  Included  in  Its  Conrses-Wliat 

Passes. t—Wbere  a  patent  Is  issaed  In  pursuance  of 
the  Act  of  1788.  (8  Rev.  Code.  484.)  wbich  Includes 
in  its  g-eneral  courses,  a  prior  claim  it  does  not 
pass  to  tbe  patentee  the  title  of  the  Ck)mmonwealth 
in  and  to  the  lands  covered  by  such  prior  claim, 
subject  only  to  the  title,  whatever  it  may  be,  in 
the  prior  claimant;  but,  if  that  title  is  only  a  prior 
entry,  and  becomes  vacated  by  neglect  to  survey 
and  return  the  plat  any  one  may  lay  a  warrant 
on  the  same,  as  in  other  cases  of  vacant  and  unap- 
propriated lands. 
Commonweaitii  Warrant— Pnrcliase  of.— The  purchase 
of  a  warrant  from  the  Ck)mmonwealth,  and  an  en> 
try  in  consequence  thereof,  is  not  a  purchase  of 
the  land  itself,  until  the  entry  is  carried  into 
ffrant 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Montgomery  county, 
where  Nichols  and  others  brought  eject- 
ment against  Covey  and  bthers,  for  a 
messuage  and  five  hunderd  acres  of  land. 
Issue  being  joined,  the  jury  found  a  special 
verdict  to  the  following  effect:  that  a  grant 
issued  to  Nichols  on  the  28th  day  of  March, 
17%,  for  45,000  acres,  by  a  survey  dated  12th 
of  June,  1795,  with  this  exception,  that 
'*the  survey,  upon  which  this  grant  Is 
founded,  includes  6,800  acres  of  prior 
claims  (exclusive  of  45,000  acres)  which, 
having  a  preference  by  law  to  the  warrant 
and  right  upon  which  this  grant  is 
founded,  liberty  is  reserved  that  the  same 
shall  be  firm  and  valid,  and  may  be  carried 
into  grant  or  grants,  and  this  grant  shall 
be  no  bar  in  either  law  or  equity  to  the  con- 
firmation of  the  title  or  tiles  to  the  same, 
as  before  mentioned  and  reserved,  with  the 
appurtenances:"  that  on  the  18th  of  April, 
1789,  Hall  and  Graison  made  an  entry  in 
the  surveyor's  ofiBce  of  Montgomery  county, 
for  100  acres  of  land,  and  the  grant  issued 
to  Nichols  above  mentioned  includes  within 
its  boundaries  the  land  contained  in  the 
aforesaid  entry:  that  Hall,  one  of  the  per- 
sons mentioned  in  the  entry  aforesaid, 
withdrew  the  said  entry,  and  made  an  en- 
try to  include  the  said  land,  in  his  own 
name:  that  there  was  no  survey  made  on 
the  first  entry  aforesaid  in  the  name  of 
Hall  and  Graison :  that  on  the  10th  of  Feb- 
ruary, 1809,  a  survey  was  made   on  the  en- 


•The  Pbesidbnt  and  Judge  Cabell,  absent. 

tSee  principal  case  cited  in  Carter  v.  Hasran,  75 
Va.  500:  Harman  v.  Stearns,  96  Va.  69.  70,  27  S.  E. 
Rep.  601:  Patrick  v.  Dryden.  10  W.  Va.  416:  Bryan 
V.  Willard.  21  W.  Va.  7?:  Stockton  v.  Morris.  89  W. 
Va.  417,  19  S.  E.  Rep.  535. 


try    made      in    the    name    of    Hall: 

366  ♦that  on  the   10th   of    April,    1815»  a 
grant  issued  to  Godby,  to  whom  Hall 

had  assigned  his  entry :  that  the  land  con- 
tained in  the  last  mentioned  grant  lies 
within  the  boundary  of  the  grant  issued  to 
Nichols,  the  lessor  of  the  plaintiflF,  and  is 
the  land  in  controversy:  that  Godby  and 
Covey  were  in  possession  of  the  land  con- 
tained in  the  grant  issued  to  the  said 
Godby,  on  the  19th  day  of  November,  1819: 
that  the  surveyor  of  Montgomey  county, 
in  platting  out  the  6,800  acres  of  prior 
claims  mentioned  in  the  first  mentioned 
grant,  took  into  estimation  the  claim  of 
the  said  Hall  and  Graison  to  the  land  in 
their  entry  as  aforesaid  contained:  that 
the  500  acres  of  land,  in  the  declaration 
mentioned,  is  part  of  the  land  contained  in 
the  grant  aforesaid  to  Nichols,  and  in- 
cludes the  land  in  controversy,  &c. 

The  Court  gave  judgment  for  the  defend- 
ants, and  the  plaintiffs  appealed. 

Leigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

June  13.  JUDGE  COALTER  delivered 
his  opinion. 

The  question  in  this  case  is,  whether  a 
patent,  issued  in  pursuance  of  the  Act  of 
1788,  (2  Rev.  Code,  434.)  which  includes 
in  its  general  courses  a  prior  claim,  is  to 
be  considered  as  passing  to  the  patentee^ 
the  title  of  the  Commonwealth  in  and  to 
the  lands  covered  by  such  prior  claim* 
subject  only  to  the  title,  whatever  it  may 
be  in  the  prior  claimant ;  so  that  if  that 
title,  as  in  the  case  before  us,  is  only  a 
prior  entry,  subject  to  be  vacated  by  neg- 
lect to  survey,  and  return  the  plat,  as  is 
also  this  case,  no  one  can  enter  therefor,  as 
in  other  cases  of  lands  so  becoming  vacant 
and  subject  to  future  entry  and  patent; 
but,  that  the  patentee  of  the  inclusive  sur- 
vey, is  to  hold  the  same  against  all  the 
world,  save  the  prior  claimant,  and  the 
particular  right  under  which  he  held. 

367  •In  the   case    before    us,  the  prior 
claimant  forfeited  the  right  he   then 

claimed  by,  and  again  re-entered,  surveyed, 
and  obtained  a  patent  for  the  same  land,  for 
which  the  inclusive  patentee  has  brought 
his  ejectment,  claiming  to  recover  the  land 
under  his  patent  issued  as  aforesaid.  If 
any  other  person  had  a  right  to  enter  for 
this  land,  after  the  original  claim  became 
vacated  as  aforesaid,  it  was  equally  com- 
petent for  the  original  claimant,  as  it  was 
for  the  patentee  of  the  inclusive  grant,  to 
do  so. 

The  Common weatlh,  although  she  has 
sold  and  received  payment  for  the  warrant, 
by  which  an  entry  is  made,  has  never  sold 
the  land  which  Is  covered  by  it,  until  the 
entry  is  carried  into  grant.  The  warrant 
may,  at  any  time,  be  withdrawn,  either 
before  or  after  the  entry  becomes  vacant 
as  aforesaid,  and  may  be  again  applied, 
either  in  the  purchase  of  that,  or  any  other 
vacant  and  unappropriated  land.  No  taxes 
can  be  charged  for  such  land,  until  it  is 
granted  to  some  one  by  patent.  Why  is  it 
then,  that  the  Commonwealth  shall  not  be 
at  liberty  to  sell,  and  receive  payment  for* 
and  collect  taxes  on,  lands  included  within 
the  bounds  of  such  patent,  but  reserved  out 
of  the  grant,  remaining  unpaid   for  by  the 
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inclasive  patentee*  and  for  which  he  is  in 
no  wise  chargeable  for  taxes?  It  cannot 
arise  from  any  equity  in  the  Statute  in 
bis  favor.  He  says  he  will  not  pay  for  it, 
or  subject  himself  to  pay  taxes  for  it,  be- 
cause the  Commonwealth  cannot  grant  it 
to  him;  and  therefore  he  desires  that  it 
may  be  reserved  out  of  his  grant,  and  that 
he  may  pay  only  for  the  residue,  and  be 
taxed  accordingly.  The  law  in  relation  to 
surplus  lands  applies  to  cases  where  the 
patent  has  issued  for  the  whole  tract,  and 
can  only  be  extended  to  this  case,  on  the 
postulate  that  the  whole  passed ;  but,  that 
is  the  question  first  to  be  decided.  There 
may  be  no  mistake  or  fraud  in  the  surveyor 
in  this  case;  no  surplus  land,  if  this  prior 
claim  is  excluded ;  and  that  remedy  on  be- 
half of  the  Commonwealth,  can  only  be 
applied  within  a  given  time,  and  under 
particular  circumstances.  The  law,  too, 
under  which  this  patent  issued, 
368  *was  soon  found  to  be  productive  of 
frauds  and  mischiefs,  and  was  con- 
sequently repealed ;  so  that  I  think  a  very 
liberal,  or  what  might  be  called  an  equita- 
ble construction,  ought  not  to  be  given  to 
it.  The  party  gets  all  the  land  he  paid 
for,  or  for  which  he  is  chargeable  for 
taxes,  and  ought  to  be  satisfied. 

I  think,  therefore,  that  the  judgment 
should  be  affirmed. 

The  other  Judges  concurred,  and  the 
judgment  was  affirmed.* 


Starke's  Executors  v.  Littlepaga. 

June.  18S6. 
Evidence  ander  5esl— Impeachment  by  Parol  Evidence. 

—Parol  evidence  is  admissible  to  impeach  evi- 
dence under  seal,  on  tbe  ffronnd  of  fraad. 

la  Pnii  Delicto— Application  of  Rale.t— Tlie  rule  in  pari 
delicto  potior  est  conditio  defendentis.  does  not 
apply,  where  the  policy  of  the  law  requires  that  a 
fraudnlent  or  vicious  conveyance  should  be  en- 
forced, and.  therefore, 

Prandnlmt  Conveyance— Enforcement  by  Qrantee.t— 
Where  a  debtor  makes  a  fraudnlent  conveyance 
of  his  property,  for  the  purpose  of  protecting  it 
from  his  creditors,  the  frandalent  firrantee  may 
enforce  snch  conveyance  in  a  Ck>urt  of  Law,  and 
the  debtor  will  not  be  allowed  to  defeat  tbe  claim, 
by  provinir  the  frand.  Decided  by  two  Jndffes  out 
of  three. 

This  was  an  appeal  from  the  Superior 
Court  of  Hanover,  where  the  executors  of 
Starke  brought  an  action  of  detinue 
against     Littlepage,    to     recover    certain 


*Thc  PBBsiDiHT  absent 

tin  Pari  Delicto— Application  of  Rule.— See  principal 
case  cited  on  this  subject  in  Cardwell  v.  Kelly,  95 
Va.  W4,  28  S.  E.  Rep.  968:  Tate  v.  Building  Ass'n,  97 
Va.  79.  88S.  E.  Rep.  882;  Horn  v.  Star  Foundry  Co., 
n  W.  Va.  538. 

tPrandulent  Conveyance— Effect  between  Parties.— 
In  Owen  v.  Sharp,  12  Lieisrh  429,  it  is  said :  "A  fraud- 
ulent conveyance,  though  void  as  to  creditors,  is 
grood  between  the  parties.  Beinff  valid  between  the 
parties.  It  follows,  that  the  fraudulent  grantor  can- 
not be  permitted  to  allege  his  fraud  to  avoid  his 
deed.  Accordingly,  this  principle  was  settled  as 
early  as  the  case  of  Hawes  v.  Leader.  Cro.  Jac.  270. 
and  antbority  cited  and  relied  upon  in  Starke  v.  Little- 
paoe,  4  Band.  968.  as  beinff  founded  on  sound  princi- 
ples of  law  and  policy.  The  case  of  Starke  v. 
LUtUpaoe  furnishes  a  striking  illustration  of  the 
rule.  The  suit  was  brought  by  the  representatives 
of  the  fraudnlent  trrantee.  to  enforce  the  fraudu- 
lent conveyance:  the  debtor  had  continued  in 
possession  of  the  property,  and  be  was  not  permitted 
to  protect  that  possession,  by  showing  that  bis  deed 
was  fraudulent.  Judge  Coaltkb.  who  dissented 
from  the  majority  of  the  court,  did  not  controvert 
the  general  principle:  he  only  differed  as  to 
the  mode  of  its  application:  in  his  opinion,  the 
parties    were    in  pari  delicto  :    he  thought,    that 


slaves.  Issue  was  joined,  on  the  plea  of 
non  detinet;  and  the  jury  found  a  verdict 
for  the  defendant.  At  the  trial,  the  plain- 
tiffs filed  a  bill  of  exceptions  to  the  intro- 
duction of  evidence  on  the  part  of  the 
defendant,  to  prove  that  the  alleged  sale, 
from  the  latter  to  the  former,  was  a  fraud- 
ulent transaction ;  but  the  Court  suffered 
the  evidence  to  go  to  the  jury.  The 
369  whole  *case  is  so  fully  stated  in  the 
opinions  which  follow,  that  a  refer- 
ence to  them  will  be  sufficient. 

Stanard,  for  the  appellants. 

Daniel  and  Leigh,  for  the  appellee. 

June  13.     JUDGE  GREEN. 

This  was  an  action  by  the  appellants 
against  the  appellee,  for  sundry  slaves. 
Upon  the  trial  of  the  issue  of  non  detinet, 
the  plaintiffs  gave  in  evidence  an  execu- 
tion of  Fi.  Fa.  in  the  name  of  Mary  Norvell 
against  John  C.  Littlepage,  (the  defendant 
in  this  cause,)  Thomas  Starke,  (the  testa- 
tor of  the  plaintiffs  in  this  cause,)  and 
John  Starke,  on  which  the  sheriff  returned 
on  the  15th  of  December,  1798,  **made  on 
this  execution  by  the  sale  of  negro  Judy 
and  her  two  children,  Nancy  and  Maria^ 
purchased  by  Thomas  Starke,  forty-live 
pounds."  They  also  produced  several 
papers  in  the  hand-writing  of  the  defend- 
ant, and  signed  by  him,  one  dated  April 
2,  1804,  in  these  words:  **I  do  hereby  cer- 
tify, that  Judy  and  her  family,  that  are 
now  in  my  possession,  (and  were  some 
years  ago  purchased  by  Major  Thomas 
Starke,  at  a  sheriff's  sale,)  are  held  by  me 
on  the  same  terms  that  they  have  been  for 
some  years  past;  and  I  consider  myself 
bound  to  Major  Starke  for  the  hire  agreed 
upon  between  us  for  them."  Another, 
dated  the  20th  of  March,  1809,  in  these 
words:  **I  do  hereby  certify,  that  Judy  and 
her  family  are  now  in  my  possession,  and 
were  purchased  some  years  ago  at  a  sheriff's 
sale,  by  Major  Thomas  Starke ;  are  held  by 
me  on  the  same  terms  that  they  have  been 
for  some  years  past ;  that  is  to  say,  I  am  to 
pay  hire  for  them;"  and  on  the  back  of 
the  last  one,  in  these  words:  **I  do  hereby 
acknowledge  and  renew  the  within  writing 
or     agreement,     between    Major    Thomas 


neitberparty  could  be  heard,  and  that  they  should 
be  left  by  the  courts  where  they  had  placed  them- 
selves. The  principle  was  reaffirmed  in  James  v. 
Bird,  8  Leiffh  610.  and  in  Terrell  v.  Imboden, 
10  Leiffh  821.**  On  the  same  subject  the  principal 
case  is  cited  in  Terrell  v.  Imboden,  10  Lelffh 
829.  and  footnote:  James  v.  Bird.  8  Leisrh  512, 
618:  Harris  v.  Harris,  28  Gratt.  7I>6,  758,  75».  768, 
788.  770.  771,  and  foot-notei  note  to  Montsroraery  v. 
Rose.  1  Pat  &  H.  0;  Smith  v.  Elliott.  1  Pat  A  H.  820, 
846:  Didier  v.  Patterson.  98  Va.  586.  26  S.  E.  Rep.  661 ; 
Jones  V.  Comer.  6  Leiirh  858,  867:  Ky^er  v. 
Depue,  6  W.  Va.  299:  M'Clintoch  v.  Liolssean,  81  W. 
Va.  871.  8  S.  E.  Rep.  612.  And  in  Tbomburg- 
V.  Bowen.  87  W.  Va.  544.  16 S.  E.  Rep.  827,  it  is  said: 
"It  is  equally  well  settled  that  altbousrh  such  con- 
veyances are  fraudulent,  and  therefore  void,  they 
are  not  absolute  nullities,  but  are  only  voidable: 
that  they  are  pood  between  the  parties:  and  tbat 
the  grantee,  though  a  participant  in  the  grantor's 
fraud,  can  convey  a  good  title  to  another.  See  Fox 
V.  Willis.  1  Mich.  321 :  Starke  v.  Littlepage.  4  Band.  ( Va.y 
368:  James  v.  Bird,  8  Leigh  510:  Terrell  v.  Imboden, 
10  Leigh  821:  Owen  v.  Sharp.  12  Leigh  427.  This 
results  from  the  language  of  the  statute  Itself. 
Section  1,  c.  74.  Code.  See  Freeland  v.  Freeland, 
102  Mass.  476.477  (1869):  Osborne  v.  Moss,  7  Johns. 
161,  and  cases  cited:  Stewart  v.  Kearney,  6  Watts. 
458,  81  Am.  Dec.  482.  and  notes-.  Smith  v  Grim.  25 
Pa.  St.  95.  67  Am.  Dec.  400,  notes:  Thomas-  v. 
Soper,  6  Munf.  28,  8  Am.  &  Eng.  Enc.  Law,  771, 
and  cases  cited." 
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Starke  and  myself.    Given  under  my  hand 

and  seal,  this  27th  day  of  November,  1813;" 

and    another   at    the   foot  of  the  last 

370  mentioned  writing,  in  *these  words: 
**I  do  hereby  renew   and   re-acknowl- 

«dge  the  above  and  within  writing.  Given 
under  my  hand  and  seal,  this  4th  day  of 
November,  1818."  These  two  last  were 
signed  and  sealed  by  the  defendant.  The 
suit  was  instituted,  March  24th,  1819. 

To  repel  this  evidence  of  title  offered  by 
the  plaintiffs,  the  defendant  offered  to  in- 
troduce the  parol  acknowledgment  of 
Thomas  Starke,  made  cotemporaneously 
and  subsequently  to  the  sale,  and  other 
parol  evidence,  for  the  purpose  of  proving, 
that  the  purchase  by  the  plaintiff's  testator 
of  the  slaves  in  the  sheriff's  return  men- 
tioned, at  the  said  sheriff's  sale,  was  not  a 
real  and  bona  fide  purchase  of  the  same, 
but  was  made  with  the  defendant's  money, 
and  was  intended  by  the  said  plaintiff's  tes- 
tator and  the  defendant,  as  a  cover  to  protect 
the  said  defendant's  property  from  execution 
by  the  other  creditors  of  the  said  defend- 
ant. This  evidence  was  objected  to  as  in- 
competent by  the  plaintiffs;  but  the  Court 
over-ruled  the  objection,  the  evidence  was 
given  to  the  jury,  and  they  found  for  the 
defendant. 

The  evidence  offered  by  the  defendant,  is 
objected  to  on  two  grounds;  first,  that  it 
was  not  competent  to  the  party  to  give 
parol  evidence  to  impeach  his  acknowledg- 
ment of  the  plaintiff's  title,  under  his 
hand  and  seal ;  and  secondly,  that  he  could 
not  give  in  evidence  his  and  Starke's  fraud 
upon  his  creditors,  to  impeach  Starke's 
title,  under  the  acknowledged  sale  to  him 
by  the  sheriff  under  the  execution. 

The  first  objection  is  well  founded  as  a 
general  rule;  but  has  no  effect  in  this 
case.  If  the  defence,  grounded  upon  the 
alleged  fraud,  was  admissible,  then  the 
evidence  to  prove  the  fraud  was  also  ad- 
missible; so  that  the  last  objection  to  the 
admission  of  the  evidence,  is  the  only  real 
question  in  the  cause. 

This  objection,  I  think,  should  prevail. 
The  proof  of  the  sale  offered  by  the  plain- 
tiffs is  complete,  and  acknowledged  by  the 
defendant.     The    Statute   of    Frauds 

371  avoids  ^fraudulent  transfers  of  prop- 
erty only  against  creditors  or  subse- 
quent purchasers,  leaving  them  to  operate 
as  between  the  parties,  as  they  operated  at 
the  common  law ;  and  it  has  been  deter- 
mined both  at  law  and  in  equity,  that  a 
combination  between  the  plaintiff  and  de- 
fendant to  defraud  creditors,  dpes  not  in- 
validate the  legal  effect  which  the 
transaction  would  have,  as  between  the 
parties,  if  there  had  been  no  fraud.  The 
maxim,  nemo  allegans  suam  turpitudinem 
«st  audiendus,  once  applied  to  a  different 
purpose,  seems  to  be  justly  applicable  to  a 
case  like  this. 

In  the  case  of  Hawes  v.  Leader,  Cro. 
James,  270,  (reported  also  in  Yel v.  196,  and 
Brownlow,  112,)  this  point  has  been  de- 
cided at  law,  and  has  never  since  been 
questioned,  but  uniformly  recognised  as 
good  law,  as  in  Orlabar  v.  Harrison, 
Cumb.  348,  by  Holt,  Chief  Justice.  In  that 
case,  the  intestate  uf  the  defendant  granted 
by  deed  to  the  plaintiff,  all  his  goods  con- 


tained in  a  schedule,  and  covenanted  to 
deliver  them  quietly  to  the  plaintiff.  After 
the  death  of  the  grantor,  the  grantee 
brought  an  action  of  debt  against  his  ad- 
ministrator, for  the  goods  mentioned  in 
the  schedule.  Tl^e  defendant  pleaded, 
that  his  intestate  was  largely  indeoted, 
specifying  the  debts,  and  that  the  deed 
was  made  by  fraud  and  covin  between  his 
intestate  and  the  plaintiff,  to  deceive  those 
creditors,  and  that  his  intestate,  notwith- 
standing the  deed,  used  and  occupied  the 
goods  during  his  life-time.  To  this  plea, 
the  plaintiff  demurred,  and  had  judgment 
upon  the  merits. 

There  is  no  case  in  equity,  where  relief 
has  been  given  to  the  fraudulent  grantor 
in  such  a  case,  except  in  that  of  Austin  v. 
Winston,  1  Hen.  St  Munf.  33,  decided  by 
a  divided  Court.  The  relief  given  in  that 
case,  was  founded  upon  the  fact,  that  the 
grantee,  a  creditor,  the  debtor  being  in 
distressed  circumstances,  had  availed  him- 
self of  his  power  over  him,  to  induce  the 
debtor  to  unite  in  the  fraud;  the  creditor 
having  proposed  and  urged  the  execution 
of  the  scheme,  which  was  adopted  for  that 
purpose.  No  circumstance  of  that  sort  is 
suggested  in  this  case.  The  general 
372  *^rule,  that  a  Court  of  Equity  will 
give  no  relief  to  the  fraudulent 
grantor  in  such  case,  is  affirmed  in  Cary's 
Rep.  18,  in  which  it  is  said  to  be  a  maxim, 
that,  Frans  non  est  fullere  fallen tem,  and 
by  the  decision  of  this  Court  in  Bishop  v. 
JSstes,  (not  reported.) 

It  is  a  general  rule  that  '4n  pari  delicto 
potior  est  conditio  defendentis;"  and  this 
was  the  principle  of  the  civil  law.  **Porro 
autem,  si  et  dantis  et  excipientis  turpis 
causa  sit,  possessorem  potiorem  esse,  et 
ideo  repetitionem  ceasare."  Dig.  Lib.  12, 
tit.  5,  (b)  8.  But,  this  rule  operates  only 
in  cases,  where  the  refusal  of  the  Courts  to 
aid  either  party,  frustrates  the  object  of 
the  tiansaction,  and  takes  away  the  temp- 
tation to  engage  in  contracts  contra  bonos 
mores,  or  violating  the  policy  of  the  laws. 
If  it  be  necessary,  in  order  to  discountetaance 
such  transactions,  to  enforce  such  a  con- 
tract at  law,  or  to  relieve  against  it  in 
equity,  it  will  be  done,  though  both  the  par- 
ties are  in  pari  delicto.  The  party  is  not 
allowed  to  allege  his  own  turpitude  in  such 
cases,  when  defendant  at  law,  or  prevented 
from  alleging  it  when  plaintiff  in  equity, 
whenever  the  refusal  to  execute  the  con- 
tract at  law,  or  the  refusal  to  relieve 
against  it  in  equity,  would  give  effect  to 
the  original  purpose,  and  encourage  the 
parties  engaging  in  such  ttansactions. 
Thus,  if  a  man  be  bound  upon  condition  to 
commit  a  crime,  the  contract  may  be 
avoided  by  the  defendant.  But,  if  a  feoff- 
ment be  made  on  the  same  condition,  it  is 
good  and  unavoidable.  Co.  Litt.  206.  (b. ) 
One  of  two  joint  wrong-doers  cannot  claim 
contribution  against  the  other,  at  law 
or  in  equity;  and  a  bond  given  for  past 
cohabitation  will  not  be  relieved  against 
in  equity.  But,  a  bond  given  for  future 
cohabitation  is  void  at  law,  (Wallace  v. 
Perkins,  3  Burr.  1508,)  and  would  in  gen- 
eral be  relieved  against  in  equity.  A  bond 
or  contract,  in  corsideration  of  the  sale  of 
an  office,  even  when  not  avoided   by    Stat- 
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nte,  will  be  relieved  against  in  equity.     In 

these,  and  many  other  cases,    collected    in 

the    notes   to   Fonblanqtie's  Equity,  ch.  4, 

sec.  4,    the   contract   is   enforced   or 

373  avoided,  both  at  *law  and   in  equity, 
as  may  best  answer    the   purpose   of 

discouraging  the  fraud,  or  contract  against 
the  policy  of  the  law ;  and  it  is  for  this 
purpose,  and  not  because  the  defendant  is, 
in  such  cases,  strictly  entitled  on  his  own 
account  to  be  discharged  from  his  contract, 
that  the  rule  is  established,  that  in  pari 
delicto  potior  est  conditio  defendentis;  a 
rale  which,  in  general,  discourages  vicious 
contracts,  but  which  is  not  enforced,  when 
it  would  counteract  this  policy  of  the  law. 

The  cases  of  Montefiori  v.  Montefiori,  1 
Black.  363,  and  Gay  v.  Wendon,  2  Freem. 
Rep.  101,  afford  a  good  illustration  of  these 
propositions.  In  the  first  case,  a  note  was 
given  by  A.  to  this  brother,  who  was  ab- 
sent to  be  married,  to  give  him  the  ap- 
pearance of  being  in  better  circumstances 
than  he  was.  After  the  marriage,  A.  re- 
claimed this  note,  and  arbitrators  awarded 
it  to  be  given  up.  The  award  was  set  aside 
as  palpably  against  law;  the  Court  holding 
that  when  upon  proposals  of  marriage, 
tuird  pMcrsons  rejiresent  any  thing  material 
in  a  light  different  from  the  truth,  even 
though  by  collusion  with  the  husband,  they 
shall  make  it  good  in  the  manner  in  which 
they  represented  it. 

In  the  other  case,  a  brother  gave  to  his 
sister,  upon  her  marriage,  1501.  and  she 
gave  her  bond  to  him  privately,  before  the 
marriage,  to  return  it.  The  husband  died 
without  issue;  and  the  brother  sued  upon 
the  bond  at  law.  She  filed  a  bill  to  be  re- 
lieved, on  the  ground  of  the  fraud.  It  was 
argued  for  the  bi  other,  that  although  the 
husband  or  his  issue  might,  with  good  rea- 
son, claim  relief  in  equity,  yet  there  was 
no  reason  why  she,  who  was  particeps 
frandia,  should  be  relieved.  But,  the  plain- 
tiff was  relieved,  notwithstanding  it  was 
her  own  fraud. 

The  particeps  fraudis,  in  the  first  case, 
recovered  at  law,  and,  in  the  second,  was 
relieved  in  equity,  because  otherwise,  the 
fraudulent  arrangement  would,  in  both 
cases,  have  had  its  intended  effect,  and 
served  as  an  encouragement  to  the  practice 
of  similar  frauds.  To  prevent  this  effect, 
it  wa^  necessary  in  both   cases  to  re- 

374  verse  the  general  *rule,  that  in  pari 
delicto  potior  est  conditio  defen- 
dentis. The  circumstance  that  third  persons 
were  interested  had  no  influence  upon  these 
decisions ;  certainly  not  on  the  last ;  for, 
no  person  was  or  could  be  interested,  but 
she  who  was  a  participator  in  the  fraud. 

The  case  of  Law  v.  Law,  3  P.  Wms. 
391,  proceeds  upon  the  same  principle.  In 
that  case,  the  transaction  was  not  intended 
to  injure  or  defraud  any  third  person,  nor 
was  it  against  the  provisions  of  any  Stat- 
ute, but  was  contrary  to  the  policy  of  the 
common  law.  Nor  was  there  any  advan- 
tage taken  of  the  circumstances  of  the  one 
party  by  the  other ;  nor  was  it  a  case  in 
which  the  policy  of  the  violated  law  was 
to  protect  one  party  against  the  other ;  nor 
was  there  the  slightest  inequality  in  the 
demerits  of  the  parties ;  so  that  the  relief 
given    in   Chancery   to    the  complainant. 


could  have  been  founded  on  no  other  rea- 
son, than  that  to  vacate  such  contracts  by 
the  active  interference  of  the  Court,  was 
the  only  effectual  means  of  discouraging 
such  contracts.  If  the  maxim  that  ^'in 
pari  delicto  potior  est  conditio  defendentis," 
had  been  considered  as  inflexible,  or  only 
yielding  when  the  law  violated  was  in- 
tended to  protect  one  of  the  parties  against 
the  other,  or  where  a  fraud  was  practised 
on  third  persons ;  no  relief  could  have  been 
given  to  the  plaintiff  in  that  case,  which 
was  this:  A.  by  his  interest  with  the  com- 
missioners of  the  excise,  procured  for  his 
brother  B.  a  supervisor's  place  in  that 
ofiSce,  and  in  consideration  thereof,  B. 
gave  a  bond  for  the  payment  to  101.  per  an- 
num to  A.  as  long  as  B.  should  continue 
in  ofiBce.  B.  died,  having  for  some  vears 
omitted  the  payment  of  the  101.  A.  sued  on 
the  bond  against  the  executrix  of  B.  who 
filed  her  bill  to  be  relieved  against  the 
bond;  and  it  was  decreed  to  be  delivered 
up  as  a  fraud  upon  the  public ;  not  because 
it  took  any  thing  from  the  public,  but  be- 
cause it  was  against  the  policy  of  the  law. 

To  this  principle  too,  must  be  referred 
the  jurisdiction  of  a  Court  of  Equity,  to 
compel  the  surrender  of  securities  given 
for  money  won  at  unlawful  gaming. 
375  In  such  *cases,  the  turpitude  of  the 
parties  is  precisely  equal,  and  there 
is  no  other  foundation  for  the  jurisdiction 
of  the  Court  interfering  actively  iu  favor 
of  the  plaintiff,  but  that  such  interference 
promotes  effectually  the  policy  of  the  law. 

To  allow  a  fraudulent  debtor  conveying 
his' property  to  another,  with  intent  to  de- 
fraud his  creditors,  to  allege  that  fraud  for 
the  purpose  of  avoiding  the  transfer,  would 
be  using  the  maxim  of  the  law  to  frustrate 
the  policy  of  that  very  maxim,  by  giving 
full  effect  to  the  fraudulent  contrivance  of 
the  parties,  according  to  their  intent ;  and 
indeed,  rather  to  enforce,  than  to  frustrate, 
the  fraudulent  contract ;  and  debtors  might, 
with  perfect  impunity,  practise  frauds 
upon  their  creditors.  I  think,  that  the  case 
of  Hawes  v.  Leader,  Cro.  James,  270,  is 
founded  on  sound  principles  of  law  and 
policy ;  that  the  judgment  in  this  case  ought 
to  be  reversed;  and  a  new  trial  had,  in 
which  the  evidence  of  the  fraud,  allowed  to 
be  given  at  the  former  trial,  should  not  be 
admitted. 

JUDGE  CO  ALTER. 

The  testator  of  the  appellants,  purchased 
the  slaves  in  question,  or  their  progenitors, 
at  a  sheriff's  sale,  under  an  execution 
against  the  appellee,  about  twenty  years 
before  the  institution  of  this  suit,  with  the 
money  of  the  appellee,  and  under  a  fraud- 
ulent agreement  between  them,  that  the 
appellee  should  continue  to  hold  the  posses- 
sion, acknowledging  every  five  years  that 
he  so  held  under  an  agreement  of  some 
kind  or  other,  and  that  he  was  to  pay 
hires,  in  order  to  cover  the  property  from 
the  creditors  of  the  appellee;  when  in 
realty,  the  property  never  was  to  be  claimed 
by  the  testator,  nor  any  hires  to  be  paid. 

In  this  situation,  the  property  has  re- 
mained as  aforesaid  for  20  years,  and  until 
the  death  of  the  testator.  His  executors, 
however,  finding  the  written  acknowledg- 
ments   aforesaid,      amongst     his    papers. 
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have     thought      it      their     duty    to 

376  *8ue  for  and  resover  the   slaves,  now 
amounting,    men,    women    and   chil- 
dren, to  ten  or  twelve. 

The  fact  of  this  combination,  was 
strongly  inferrible  from  the  long  posses- 
sion of  the  appellee,  as  exhibited  in  the 
proof  adduced  by  the  appellants,  under 
mere  written  acknowledgments  of  posses- 
sion, under  some  undefined  contract,  and 
«ome  agreement  for  hires,  without  specify- 
ing to  what  amount ;  but  full  proof  of  the 
whole  was  offered  by  the  appellee,  and  ad- 
mitted by  the  Court;  and  the  question  is, 
whether  it  was  correctly  admitted. 

Let  us  suppose,  that  this  claim  was  set 
up  by  the  testator  himself :  that  in  addition 
to  the  fraud  he  had  been  aiding  in  as  to 
creditors,  he  was  seeking  to  violate  his 
faith  with  the  appellee,  and  recover  the 
slaves;  and  that  all  this  had  appeared  from 
his  own  shewing.  Would  it  be  a  case  a 
Court  of  Justice  ought  to  lend  him  their 
aid?  On  the  other  hand,  suppose  he  had 
gotten  possession,  and  the  appellee  had 
come  in  upon  the  same  evidence  to  regain 
it.  Would  he  be  heard?  It  seems  to  me, 
that  this  is  one  of  those  cases,  in  which 
the  Courts  ought  to  leave  the  parties  where 
they  leave  themselves.  They  ought  not  to 
countenance  or  aid  in  such  a  scandalous 
transaction,  and  although  there  may  not 
be  strictly  par  delictum,  (for  I  am  not  pre- 
pared to  say,  that  a  man  who,  under  the 
guise  of  friendship,  will  take  another's 
money  and  purchase  in  property  for  him, 
ttnder  circumstances  of  concealment,  &c. 
by  which  a  falling  man  seeks-  to  postpone 
his  creditors,  and  who  shall  violate  that 
confidence  and  take  the  property  to  him- 
self, is  not  guilty  of  a  blacker  crime  than 
his  necessitous  and  confiding  neighbour,) 
yet  it  must  be  admitted,  that  in  point  of 
law,  they  are  to  be  considered  in  pari 
delicto. 

But,  it  is  said,  that  we  must  aid  even  in 
a  case  as  scandalous  as  this,  by  way  of 
punishment  on  the  fraudulent  debtor,  and 
as  a  salutary  means  of  enforcing  the  law, 
and  preventing  such  combinations.  As  to 
punishment,  if  that  could  be  inflicted  with 
some  regard  to  the  degree  of  the  offence, 
and  without  benefiting   him   without 

377  whose  co-operation  *it  could  not  have 
been  committed,  and  whose  acqui- 
escence and  countenance  may  have  been  a 
strong  temptation  to  carry  it  into  effect,  I 
would  have  no  objection  to  see  an  adequate 
punish'ment  imposed.  But,  the  particeps 
criminis,  who  ought  also  to  share  in  the 
punishment,  is  not  a  proper  party  to  ask, 
or  for  whose  benefit  to  inflict  it.  As  it 
regards  the  good  of  society,  I  much  doubt 
whether  the  example  of  a  Court,  sustain- 
ing and  enforcing  such  a  Qagitious  claim, 
thereby  shielding  it  as  it  were,  by  the  cloak 
of  the  law,  is  not  calculated  to  do  more 
harm  than  good.  No  man  could,  for  a 
moment,  sustain  the  claim  of  the  testator 
to  these  slaves,  on  the  score  of  morality  or 
common  honesty.  But,  let  the  Courts  say, 
that  he  ought  to  punish  the  party  in  this 
way,  for  his  attempt  to  defraud  his  cred- 
itors, and  would  not  this  at  once  hold  out 
a  temptation  to  the  wicked  and  guileful,  to 
tamper  with  necessitous  and   falling  men ; 


gain  their  confidence,  and  by  entering^ 
into  their  schemes  of  this  kind,  get  a 
fraudulent  claim  on  their  property,  and 
recover  it  for  themselves?  They  would  be 
assured,  if  not  entitled  to  praise  and  credit 
for  thus  punishing  him  by  taking  his  prop- 
erty, that  they  would  at  least  have  the 
countenance  of  a  Court  in  doing  so. 

Two  cases  that  have  been  before  this 
Court,  Austin  v.  Winston,  IHen.  &  Munf. 
33,  and  Bishop  v.  Estes,  (not  reported,) 
are  sufficient  proofs  to  me,  that  no  tempta- 
tion of  this  kind  ought  to  be  held  out  to 
designing  men  to  entrap  the  necessitous 
and  unwary. 

On  the  other  hand  it  may  be  said,  that 
unless  he  can  do  so,  the  debtor  may  enter 
into  combinations  of  this  kind,  with  im- 
punity, Ac.  But,  this  will  not  be  so  in 
general,  because,  as  most  frequently  hap- 
pens, his  confederate  must  be  put  in  pos- 
session ;  for,  except  where  the  property 
has  been  changed,  as  in  this  case,  by  a 
seizure  and  sale  of  a  sheriff,  or  something 
of  that  kind,  a  pretended  sale,  the  seller 
still  remaining  in  possession,  will  not  do. 
The  fraudulent  debtor  frequently,  and  most 
generally,  has  to  trust  entirely  to  the  good 
faith  of  his  confederate ;  and  I  think 
378  *it  comports  most  with  the  dignity 
of  the  law,  and  of  the  Courts  of  Jus- 
tice, to  say  to  these  parties,  '^You  have  no 
business  here.  Tou  shall  not  call  on  a 
Court  of  Law,  to  enforce  a  contract  that  is 
contrary  to  law." 

This  was  said  in  Collins  v.  Blanton,  2 
Wiis.  307,  and  it  seems  to  me,  is  the  better 
course,  as  well  for  public  example,  as  to 
preserve  that  purity  which  belongs  to  the 
ermine  of  a  Court  of  Justice,  and  which 
no  polluted  hand  shall  be  permitted  to 
soil.  In  the  case  of  Austin  v.  Winston,  1 
Hen.  &  Munf.  33,  the  fraudulent  debtor 
came  in  to  be  relieved  against  the  fraudu- 
lent purchaser,  who  had,  partly  by  force 
and  violence,  and  partly  otherwise,  gotten 
possession. 

The  maxim,  *4n  pari  delicto  potior  est 
conditio  defendentis,"  was  admitted  and 
applied  by  Judge  Tucker  to  that  case,  who 
says,  that  without  undertaking  to  balance 
the  guilt  of  the  parties,  both  appear  so 
culpable,  that  had  Austin  been  the  plaintiff 
and  Winston  the  defendant,  he  should  have 
held  him  as  little  entitled  to  the  aid  of  the 
Court  as  Winston.  The  other  Judges,  and 
particularly  Judge  Roane,  did  no  consider  it 
a  case  of  par  delictum,  but  that  Winston 
had  been  seduced  into  the  measure  by 
Austid.  But  for  this  circumstance,  I  take 
it,  they  would  have  concurred  throughout 
with  Mr.  Tucker. 

The  maxims,  *  Volenti  non  fit  injuria,'* 
and  *4n  pari  delicto,  &c,**  have  been  some- 
times applied  to  cases  to  which  they  do  not 
belong ;  as  in  Tomkins  v.  Bernet,  1  Salk. 
22,  and  so  it  was  attempted  to  be  applied 
in  Clarke  v.  Shee,  Cowp.  200;  in  Brown- 
ing V.  Morris,  lb.  790,  and  in  Smith  v. 
Bromley,  Doug.  670,  in  a  note.  But,  in 
these  cases,  there  was  not  par  delictum, 
and  so  the  maxim  was  held   not    to    apply. 

There  is  another  class  of  cases,  too,  in 
which  it  does  not  apply;  as  where  third 
parties  will  be  defrauded,  or  public  policy 
evaded,  in    case   the   party   who  comes  in 
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shall  not  be  sustained.    Thus,  it  is  of  great 

consequence  to  the  public,  that  marriages 

should    be     fairly    and    freely    con- 

379  tracted;  and    so    *marriage    brokage 
bonds,  and   cases    where    a    bond    is 

^iven,  or  money  advanced,  to  induce  one 
contracting  party  to  believe  that  the  other 
is  in  better  circumstances,  though  there  is 
a  secret  contract  to  cancel  the  bond,  or  re- 
turn the  money.  All  these  cases  are  prop- 
erly held  not  to  be  within  the  influence 
of  the  maxim ;  and  it  is  remarked  by  Judge 
Koane,  in  Austin  v.  Winston,  **that  these 
agreements  in  fraud  of  marriage,  must 
bind,  on  the  ground  that  you  cannot  put 
the  wife  in  statu  quo,  or  un marry  the  par- 
ties; and  marriage  is  so  much  favoured 
in  equity,  that  we  are  told,  3  P.  Wms.  66, 
that  it  is  a  case,  and  perhaps  the  only  case, 
in  equity,  in  which  a  particeps  criminis  is 
permitted  to  avoid  his  own  acts;  so  highly 
favoured  is  the  consideration  of  mar- 
riage." 

The  doctrine  he  subscribes  to,  he  says, 
is  this:  ^'That  in  cases  of  equal  frauds 
committed  against  third  persons,  (when  the 
parties  thereto  are  equally  guilty,  although 
such  frauds  operate  no  injuiry  to  the 
rights  of  such  third  persons,  and  create  no 
Tights  in  favor  of  the  parties  thereto,  yet 
in  that  case  possession  stands  for  the 
right,  and  one  volunteer  in  such  fraud 
may,  as  against  his  equally  guilty  com- 
panion, retain  any  advantage  he  has 
gained.  But,  right  is  out  of  the  question ; 
and  if  the  turpitude  of  is  adversary  is  done 
away,  his  possession,  or  his  advantage 
cannot  avail  him.  He  does  not  stand  on 
any  merit  of  his  own,  but  merely  on  the 
^onnd  of  the  incompetency  of  is  adversary 
to  be  received  or  countenanced  in  a  Court 
of  Justice,  to  set  up  a  scandalous  preten- 
sion, in  which  he  is  equally  particeps 
criminis."  Again,  he  says:  ^'It  is  on  all 
hands  admitted,  as  a  general,  perhaps  uni- 
versal proposition,  that  in  pari  delicto 
potior  est  conditio  defendentis;  but,  in 
the  application  of  this  rule,  some  impor- 
tant distinctions  have  been  solemnly  and 
ably  settled.  It  is  said  in  them,  that  the 
prohibitions  enacted  by  positive  law,  in 
respect  to  contracts,  are  of  two  kinds ;  1st, 
to  prevent  weak  and  necessitous  men  from 
being  over-reached,  defrauded  or  oppressed ; 
2d,    those    prohibitions     which     are 

380  founded  in  reasons  '^of  public  expedi- 
ence ;"  and  he  refers  to  Clarke  v.  Shee, 

Browning  v.  Morris,  and  Smith  v.  Brom- 
ley. Thus  it  would  seem,  that  but  for  the 
circumstances  in  that  case,  which  were 
deemed  by  him,  and  a  majority  of  the 
Court,  sufficient  to  take  it  out  of  the  influ- 
ence of  the  maxim,  they  would  have  per- 
mitted possession,  however  acquired,  to 
stand  for  right,  and  would  not  have  heard 
the  party.  But  here,  the  possession  never 
was  disturbed,  never  was  intended  to  be  dis- 
turbed, and  never  can  be  disturbed,  except 
by  the  aid  of  a  Court  of  Justice. 

The  case  of  Law  v.  Law,  3  P.  Wms.  391, 
where  a  bond  was  given  to  one  for  his  in- 
fluence in  obtaining  a  place  in  the  excise, 
was  not  within  the  influence  of  the  maxim, 
because  of  the  great  interest  of  the  public 
in  such  appointments,  and  that  they  should 
not  be  influenced,  and    those   having   the 


appointments  deceived,  by  recommenda- 
tions arising  from  interested  motives.  So 
too,  in  cases  where  relief  is  given  against 
gaming  debts.  It  greatly  interests  the 
public  to  suppress  gaming.  The  parties 
coming  for  relief  in  such  cases,  tnough 
parties  in  guilt  with  those  they  come 
against,  nevertheless  represent,  as  it  were, 
the  interest  of  the  Commonwealth;  and 
such  cases  fall  within  the  reason  of  the 
cases,  where  a  fraud  has  been  attempted 
on  a  third  person,  and  which  must  be  con- 
summated but  for  the  aid  which  will  be  ex- 
tended to  the  particeps  criminis.  In  such 
cases,  if  the  maxim  were  to  apply,  the 
fraud  would  take  effect  on  the  innocent, 
or  the  public  policy  would  be  defeated. 
But  in  this  case  whoever  holds  or  recovers 
the  property,  the  rights  of  the  creditors 
are  equally  unaffected.  Indeed,  the  con- 
tinued possession  of  Littlepage,  covered 
with  the  veil  of  guaze,  used  in  this  case, 
was  much  less  calculated  to  deceive  cred- 
itors, than  if  the  possession  had  remained 
all  this  time  with  Starke,  he  secretly  pay- 
ing over  a  reasonable  hire,  and  finally  lift- 
ing the  veil  by  devising  the  property  to 
him,  as  he  probably  would  have  done  under 
these  circumstances.  But,  he  has  departed 
this  life,  without  taking  the  precau- 
381  tion  to  destroy  the  papers,  and  a  *pos- 
session  which  he  never  was  to  take, 
and  never  intended  to  take,  is  to  be  ob- 
tained in  behalf  of  his  estate,  by  the  aid 
of  a  Court  of  Justice. 

I  have  placed  this  case  on  the  ground  of 
a  suit  by  him,  and  in  which  the  whole 
case  is  made  out  by  the  evidence  on  the  part 
of  the  plaintiff;  for,  if  the  recovery  can  be 
had  in  the  case  before  us,  I  take  it  that  the 
agreement  equally  proves  that  it  could  be 
had  in  that  case. 

The  case  of  Hawes  v.  Leader,  Cro. 
James,  270,  is  the  only  case  I  can  find, 
which  seems  in  conflict  with  the  view  I 
have  taken.  There  the  fraudulent  grantee 
paid  201.  for  goods  worth  801.  with  intent 
between  the  seller  and  purchaser,  to  de- 
fraud the  creditors  of  the  vendor.  The 
vendor  gave  his  obligation  safely  to  keep 
and  quietly  to  deliver  them  to  the  vendee, 
and  bound  himself  in  401.  to  do  so.  He 
died,  and  suit  was  brought  for  them  against 
his  executor.  The  plea  set  out  the  fraud 
&c.  and  that  there  were  debts  to  pay,  &c. 
and  to  this  the  plaintiff  denrurred,  and  it 
was  adjudged  for  him.  That  case  differs 
somewhat  from  this.  In  that,  a  consider- 
ation, though  an  inadequate  one,  was  given, 
and  there  was  a  covenant  to  deliver.  Now 
it  has  frequently  happened,  that  a  sale, 
though  for  value,  is  nevertheless  fraudu- 
lent and  void  as  to  creditors,  in  construc- 
tion and  operation  of  law.  Several  causes 
of  demurrer  were  assigned;  but  on  which 
of  them  it  was  decided,  is  not  stated ; 
though  I  admit  there  can  be  little  doubt, 
that  it  waa  decided  on  the  fifth,  viz:  that 
the  defendant  is  not  such  a  person  as  is 
enabled  to  plead  that  plea.  For,  the  Stat- 
ute makes  the  deed  void  as  to  creditors, 
but  not  against  the  party  himself,  &c. 

There  seemed  to  be  doubts,  whether  the 
executor,  in  favor  of  creditors,  was  not  en- 
titled to  set  aside  the  deed;  a  doubt  which 
was  settled  in  the  case  of  Orlabar  v.  , 
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Cumb.  348»  and  which  seems  to  have  been 
a  suit  in  Chancery  brought  bj  an  executor 
to  set  aside  a  sale  of  that  kind,  in  which 
an  issue  was  directed  to  try  whether  two 
bills  of  sale  were  fraudulent.  Holt 
said,     there      was     no    doubt      that 

382  *an     executor    or    administrator    as 
such,   shall   not   avoid    a    fraudulent 

bill  of  sale;  but,  when  he  is  a  principal 
creditor,  as  seemed  to  be  that  case,  then  it 
may  be  doubtful.  But,  however,  that  will 
be  considered  in  equity,  not  here.  By  this, 
I  understand  that  an  executor,  as  such, 
cannot  bring  a  suit  to  set  aside  a  fraudulent 
bill  of  sale;  and  so  it  has  been  uniformly 
held.  The  creditor  has  a  right  to  go 
against  the  goods  directly,  not  through  the 
.executor  or  administrator.  But,  if  the 
goods  came  to  the  possession  of  the  ex- 
ecutor or  administrator,  they  are  subject 
to  the  executor  of  the  creditor;  and  this 
case  in  Cro.  James,  above  cited,  is  the  only 
one  I  can  find,  which  justifies  the  recovery 
of  them  from  the  executor  or  administrator. 
The  question,  whether  either  a  Court  of 
Law  or  Equity  ought  to  aid  in  that  recov- 
ery, or  leave  the  parties  where  they  hnd 
them,  is  one  which  was  not  made,  and 
seems  not  to  have  been  considered,  in  that 
case ;  and  it  seems  to  me,  that  the  princi- 
ples of  the  late  decisions  are  better  calcu- 
lated to  preserve  the  purity  of  justice,  and 
that  there  are  few  cases  in  which  it  would 
be  more  proper  to  apply  the  maxim  than 
in  this.  • 

In  this,  I  feel  confirmed  by  the  opinions 
of  the  Judges  of  this  Court  in  the  case 
above  cited,  and  which  I  do  not  under- 
stand is  at  all  opposed  by  the  late  case  of 
Bishop  V.  Estes,  (not  reported)  in  which 
the    fraudulent   vendor    came    in    on    the 

? round  taken  in  Austin  v.  Winston,  but 
ailed  in  making  out  his  case.  Indeed,  I 
do  not  well  see  when  it  can  be  applied,  if 
not  in  such  a  case  as  this.  A  bond  is 
given  for  the  purpose  of  procuring  witnesses 
not  to  attend  on  a  criminal  prosecution. 
This  consideration  was  held,  in  Collins  v. 
Blanton,  to  be  a  good  plea  in  bar  to  a  suit 
on  the  bond,  on  the  ground  that  the  party 
coming  into  Court  on  such  a  contract,  will 
not  be  aided.  Had  the  money  been  paid, 
the  other  party  could  not  have  come  in. 
Would  not  the  recovery  in  such  case  more 
effectually  punish  and  prevent  the  offence 
than  the  refusal?  The  refusal  of  the  recov- 
ery deprives  the  plaintiff  of  nothing,  takes 
no  money  from  him,  for  which  he  has  given 
any     value,      and     so      punishment 

383  *falls   on    no   one;  not  even  on  him, 
who,  by  a  promised  bribe,  caused  the 

offence  to  be  committed.  But,  a  recovery 
would  have  punished  him,  who  was  the 
tempter  to  the  wicked  act.  It  is  then  laid 
down,  that  whether  the  contract  is  void  by 
the  Statute,  or  by  common  law,  makes  no 
difference.  Courts  of  Justice  go  on  the 
principle  of  enforcing  contracts  not  injuri- 
ous to  society ;  and  would  be  absurd  to  say 
they  shall  enforce  those  that  are.  It  is  on 
these  great  and  leading  principles  that  I 
rely.  I  wish  to  protect  the  Courts  from 
hearing,  much  less  from  adjudging,  in 
favor  of ,  or  enforcing,  such  contracts;  to 
scout  all  such  parties  from  our  presence,  as 
without  the  pale  of  the   law,    and   not   en- 


titled to  the  least  consideration,  ^uch  a 
course,  it  seems  to  me,  is  best  calculated  to 
reprobate  the  offence,  and  prevent  its 
commission. 

For  these  reasons,  though  I  confess  not 
without  some  doubts,  I  am  for  afiSrming^ 
the    judgment. 

JUDGE  CABELL/  concurred  with 
JUDGE  GREEN,  and  the  judgment  was 
reversed.* 
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*Epp68  V.  Thurman. 

June,  1820. 
Injunction  —  Dissolution  —  Appeal  —  Bond— AnMMint.t— 

When  a  party  bas  obtained  an  injunction  from 
tbe  Court  of  Cbancery  to  a  Jndffment  at  law.  wblcb 
is  afterwards  dissolved,  and  be  appeals  to  tbe 
Court  of  Appeals,  be  cannot  be  required  to  give 
security  for  tbe  amount  of  tbe  jadffment  in  joined, 
but  only  for  sucb  costs  as  may  be  awarded  airainst 
bim  by  tbe  Court  of  Appeals. 

Appeal  from  the  Lynchburg  Chancery 
Court.  Eppes  obtained  an  injunction  to  a 
judgment  on  a  torthcoming  bond,  obtained 
by  Thurman,  which  injunction  was  after- 
wards dissolved;  and  Eppes  was  allowed 
by  the  Court  of  Cbancery  to  appeal,  npoa 
giving  security  in  the  amount  of  200  dol- 
lars. 

Jonhson,  for  the  appellee,  obtained  a  rule 
on  Eppes,  to  shew  cause  why  he  should  not 
give  other  security  for  the  payment  of  the 
judgment  injoined;  and  Leigh,  on  behalf 
of  the  appellant,  having  shewn  cause,  the 
question  was  argued,  and  the  following 
opinion  of  the  Court  was  given. 

June  15.  JUDGE  CABELL  delivered  the 
opinion  of  the  Court. 

Thurman  having  obtained  a  judgment 
on  a  forfeited  forthcoming  bond  against 
Hartwell  Eppes  and  Samuel  Jordan,  Eppes 
obtained  an  injunction  thereto  from  the 
Chancellor  of  the  Lynchburg  District.  The 
injunction  was  dissolved  and  the  bill  dis- 
missed. Eppes  was  allowed  by  the  Court 
of  Chancery  an  appeal  to  this  Court,  on  his 
executing  an  appeal  bond  in  the  penalty  of 
200  dollars,  with  Samuel  Jordan  as  his 
surety.  The  condition  of  the  appeal  bond, 
after  reciting  the  decree,  the  appeal,  Ac. 
is  as  follows:  **Now,  if  the  said  Hartwell 
Eppes  shall  prosecute  the  said  appeal  with 
effect,  or  shall  perform  the  same,  and  well 
and  truly  pay  all  such  damages  and  costs 
as  shall  be  awarded  against  him  by  the 
Court  of  Appeals,  in  case  the  said  decree 
shall  be  afiBrmed,  then  the  above  obligation 
to  be  void,  or  else  to  remain    in  full   force 

and  virtue." 
385  *A  rule  has  been  given  by  Thur- 
man to  Eppes  to  shew  cause  why  he 
should  not  give  other  security  for  prose- 
cuting the  appeal ;  and  it  is  contended  that 
such  security  ought  to  be  given  on  two 
grounds;  1st,  that  in  a  case  like  this,  (an 
appeal  from  the  dissolution  of  an  injunc- 
tion, and  dismission  of  the  bill,)  security 
should  be  given  for  payment  of  the  judg- 
ment injoined ;  and  2d,  that  the  surety  to 
the  appeal  bond  in  this  case  is  insufficient. 

The  first  question  depends  on    the  sound 


♦Tbe  PBK8IDENT  and  Judge  Carb  absent 
tSee    monogrrapbic   note   on    "Injunctions"  ap- 
pended to  Claytor  v.  Antbony.  15  Gratt.  518;  mono- 
srrapbic  note  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem,  etc..  Turnpike  Co..  1  Kob.  aJ3. 

Tbe  principal  case  Is  cited  in  Jeter  v.  Lang-borne. 
5  Gratt  200,  207. 
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construction  of  the  50th  and  51st  sections  of 
the  66th  chapter  of  the  1st  vol.  of  the  Re- 
vised Code,  page  206.  The  51st  section 
directs,  that  appeals  from  the  Courts  of 
Chancery  to  the  Court  of  Appeals, 
shall  be  granted  in  like  manner,  and 
under  like  regulations,  as  appeals  are 
granted  from  the  County  Courts  to  the 
Court  of  Chancery,  by  the  50th  section. 
That  50th  section  prescribes,  that  in  case 
of  appeals  from  the  County  Courts,  bonds 
shall  be  given  *4n  a  reasonable  penalty, 
with  condition  to  satisfy  and  pay  the 
amount  recovered  in  the  County  Court 
aforesaid,  and  all  costs,  and  to  perform  in 
all  things  the  said  decree,  or  final  order,  in 
case  the  same  shall  be  afiBrmed."  The 
bond  thus  to  be  given,  is  to  have  respect 
to  what  the  appellant  was  bound  to  do,  or 
what  was  recovered  from  him,  by  the  de- 
cree of  the  Court  appealed  from. 

In  the  case  before  us,  there  was  nothing 
in  the  decree  of  the  Chancellor  which 
bound  the  appellant  to  pay  the  judgment 
at  law.  There  was  nothing  recovered  from 
him  but  costs.  The  appellant  had  a  right 
to  appeal,  on  the  terms  which  are  pre- 
scribed by  law.  The  Court  of  Chancery 
could  not  add  to  those  terms ;  and  much 
less  can  this  Court,  after  an  appeal  has 
been  regularly  allowed,  destroy  the  right 
thus  perfected  by  exacting  terms  unknown 
to  the  law.  We  cannot,  therefore,  require 
the  appellant  to  give  security  to  pay  the 
judgment  at  law  that  was  injoined  in  this 
case. 

But,  the  Court  is  of  opinion  that  Samuel 
Jordan  is  not  a  sufiQcient  surety,  and  that 
the  appeal  should  be  dismissed,  unless 
some  other  sufficient  security  be  given. 
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*Jonet  V.  Raine. 


July.  1886. 
Appellate   Practice— Judflrmeot  Twice     Reversed.*— 

Where  a  jadffment  of  a  County  Court  is  appealed 
from,  and  reversed  and  sent  back  for  a  new  trial. 
by  the  Superior  Court,  from  which  jndfirment  of 
reversal,  there  is  an  appeal  to  the  Court  of  Ap- 
peals: and  before  bond  and  security  are  given  on 
this  appeal,  the  cause  g-oes  back  to  the  County 
Court,  is  aerain  reversed  by  the  Superior  Court, 
and  a  second  appeal  taken  to  the  Court  of  Appeals: 
on  this  last  appeal,  it  is  competent  for  this  Court 
to  enquire  into  the  propriety  of  the  first  judsrment 

5aae— Joint  Judirment— Reversal. t— A  joint  judgment 
cannot  be  reversed  as  to  one  defendant,  and  af- 
firmed as  to  the  other. 

Beads— Action  on— Witnesses— OMIiTors.— The  princi- 
pal oblifiTor  in  a  bond  cannot  be  a  witness  for  his 
surety  jointly  bound  with  him,  because  the  latter 
would  have  recourse  against  the  former  for  the 
whole  recovery  against  him,  including  all  subse- 
quent costs  expended  by  him. 

Evidence    Witnesses— Release  of  Interest. t— An  inter- 


*  Appellate   Practice— Jadflrment  Twice  Reversed.— 

^^^  foot-note  to  Blggers  v.  Alderson,  1  Hen.  &  Munf. 
54:  monographic  fyote  on  "Judgments**  appended  to 
Smith  V.  Charlton.  7  Gratt  426:  monographic  note 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc..  Turnpike  Co.,  1  Rob.  263. 

tSame— Jolot  Judgment— Reversal.— To  the  point 
that  a  joint  judgment  or  decree  cannot  be  reversed 
as  to  some  of  the  parties  and  affirmed  as  to  others, 
the  principal  case  is  cited  in  Hall  v.  Bank  of  Vir- 
ginia. 14  W.  Va.  618:  Vance  Shoe  Co.  v.  Haught,  41 
W.  Va.  282,  23  S.  £.  Rep.  566;  National  Exchange 
Bank  V.  McElfresh  Clay  Mfg.  Co..  48  W.  Va.  406,  37  S. 
£.  Rep.  642. 

tEvideoce— Witnesses— Interest.— See  monographic 
nol€  on  "Witnesses'*  appended  to  Claiborne  v. 
Parrlsh.  2  Wash.  146.  See  the  principal  case  cited  on 
this  suWect  In  Brown  v.  Johnson,  18  Gratt  647. 

SiMrlffrs  Return— Conclusiveness  of.— In  Adler  v. 
Green.  18  W.  Va.  206.  it  is  said:  "The  uniform  prac- 
tice in  Virginia  has  been  to  contradict  the  sheriff's 


ested  witness,  who  has  been  examined  on  a  former 
trial  without  being  released,  may  be  rendere/' 
competent  on  a  subsequent  trial,  by  a  release. 
The  objection  will  only  go  to  his  credit. 

This  was  an  appeal  from  the  Superior 
Court  of  Cumberland  county.  The  case  is 
fully  stated  in  the  following  opinion. 

Call,  lor  the  appellant. 

8.  Taylor,  for  the  appellee. 

July  19.  JUDGE  COALTER  delivered 
his  opinion,  in  which  the  other  Judges  con- 
curred. § 

Jones  moved  in  the  County  Court  against 
Blake  B.  Woodson  and  John  Raine,  for  an 
award  of  execution  on  a  delivery  bond. 
Notice  to  both  was  proved;  but  Woodson 
did  not  appear.  Raine  appeared,  and 
pleaded  non  est  factum,  and  a  jury  were 
instanter  sworn.  Henry  A.  Ligon  was  the 
deputy  sheriff  who  took  the  bond,  and  was 
examined  by  the.  plaintiff  as  a  witness. 
After  he  was  examined,  he  was  objected 
to  on  the  score  of  interest ;  and  thereupon 
both  he  and  the  sheriff  were  released 
387  by  the  ^plaintiff,  as  the  record  says, 
and  then  the  witness  was  again  ex- 
amined. The  jury  found  a  verdict  for  the 
plaintiff,  if  the  witness  was  legally  re- 
ceived by  the  Court,  if  not.  for  the  defend- 
ant. The  judgment  is  then  entered,  either 
against  both  defendants,  or  against  the  de- 
fendant Raine  alone.  Both  defendants 
apply  for  a  supersedeas  to  the  Superior 
Court  of  Law,  alleging  that  a  judgment 
was  obtained  against  both,  which  was 
awarded;  and  the  cause  coming  on  to  be 
heard,  the  Superior  Court  was  of  opinion, 
that  the  verdict  of  the  jury,  and  proceed- 
ings set  out  in  the  bill  of  exceptions,  did 
not  contain  sufiBcient  certainty  to  enable 
the  Court  to  ascertain  whether  judgment 
ought  to  be  given  for  the  plaintiff,  or 
the  defendant  John  Raine.  The  judgment 
as  to  Raine  was  therefore  reversed,  and 
the  cause  remanded  to  the  County  Court 
for  a  new  trial  as  to  him ;  and  being  of 
opinion  that  there  was  no  error  in  the 
judgment  as  to  Woodson,  afSrmed  it  as  to 
him,  with  damages  and  costs,  and  gave 
judgment  for  Raine  for  his  costs  in  prose- 
cuting the  supersedeas. 

To  this  judgment  Jones  obtained  a 
supersedeas  from  this  Court,  but  not  until 
the  22d  of  December,  1822.  He  gave  bond 
on  the  6th  of  January,  1823.  The  first 
judgment  in  the  County  Count  was  on  the 
25th  of  December,  1820;  that  of  the 
Superior  Court,  on  the  4th  of  October,  1821. 
There  is  an  appeal  al^o  depending,  the  rec- 
ord in  which  copies  the  same  proceedings, 
with  some  slight,  and  others  important 
variations,  down  to  the  judgment  of  the 
Superior  Court  above  mentioned ;  and  then 
it  proceeds  to    state,  that    at    a    quarterly 


return  of  'forfeited'  upon  forthcoming  bonds,  as 
illustrated  in  a  number  of  cases  in  the  Virginia 
reports,  without  even  a  suggestion  being  made  In 
any  of  those  cases,  that  the  sheriff's  return  was 
conclusive  of  the  forfeiture.  McKlnster  r.  Garrott, 
8  Rand.  554;  Bernard  v  Scott  8 Rand.  522:  Pleasants 
V.  Lewis.  I  Wash.  273:  Nicolas  v.  Fletcher.  1  Wash. 
830:  Burke  v.  Levy's  Ex'r.  1  Rand.  1:  Jones  v.  Raine, 
4  Rand.  886:  Cole  v.  Fenwlck.  Gilm.  184.  I  am  of 
opinion  therefore,  that  a  sheriff's  return  upon  a 
forthcoming  bond  Is  not  conclusive  but  only  prima 
facie/' 

See  further,  monographic  note  on  "Sheriffs  and 
Constables"  appended  to  Goode  v.  Gait,  Glim.  152. 

$The  President  and  Judge  Cabell  absent. 
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Court  continued  and  held  for  Cumberland 
county,  on  the  22d  day  of  October,  1821, 
this  cause  came  back  from  the  Superior 
Court,  with  the  instructions  of  the  Judge, 
AC,  and  the  defendant  moved  the  Court  for 
a  continuance,  which  was  over-ruled,  and  a 
bill  of  exceptions  taken. 

The  exceptions  state,  that  the  defendant 

Raine  moved    for    a    continuance,    on    an 

affidavit,    that    Blake    B.    Woodson    was  a 

material  witness  for   him,  had    been    duly 

summoned,    &c.  but  was  absent,  &c. 

388  but  it  appearing  to  the  Court  that  *he 
was  the  same  Blake  B.  Woodson,  who 

was  a  co-obligor  with  the  defendant  in  the 
bond,  the  motion  was  over-ruled.  There 
was  a  jury  sworn  to  try  the  issue;  and 
thereupon  the  plaintiff  released  Ugon  and 
the  high  sheriff,  and  then  introduced 
Ligon  as  a  witness  to  prove  the  acknowl- 
edgment of  Raine  to  the  bond,  which  was 
objected  to,  but  the  objection  was  over- 
ruled, and  an  exception  taken.  The  ob- 
jection was,  that  he  had  been  examined  on 
the  first  trial,  before  he    was  released,  Ac, 

The  jury  returned  a  verdict  for  the  plain- 
tiff, and  judgment  thereupon  was  entered 
against  the  defendant  Raine;  a  motion  for 
a  new  trial  being  over-ruled,  as  well  as 
several  objections  taken  to  the  form  of  the 
bond,  the   execution    and    sheriff's  return. 

To  this  judgment,  another  supersedeas 
was  obtained  from  the  Superior  Court; 
which  coming  on  to  be  heard,  on  the  1st  of 
October,  1822,  that  Court  over-ruled  the 
objections  taken  to  the  bond,  return,  &c. 
But,  being  of  opinion,  that  Ligon  was  an 
incompetent  witness,  and  that  Woodson, 
though  a  co-obligor,  yet,  there  being  a 
judgment  against  him,  as  he  could  not 
therefore  be  made  better  or  worse  by  the 
proceeding  as  to  Raine,  was  a  competent 
witness  for  him ;  and  so  the  Court  erred 
in  not  granting  a  continuance.  The  judg- 
ment of  the  County  Court,  on  these  grounds, 
was  reversed,  &c,  and  sent  back  for  a  new 
trial,  with  directions,  that  the  testimony 
of  Ligon  was  not  to  be  heard,  but  that  of 
Blake  B.  Woodson  may,  unless  objected  to 
for  some  legal  cause  not  now  appearing. 
From  this  judgment  an  appeal  was  prayed 
to  this  Court  by  Jones,  and  allowed. 

The  record  in  this  appeal,  as  sent  to  this 
Court,  shews  that  the  first  judgment  was 
against  Raine  only.  This  is  probably  a 
mistake  on  the  record ;  not  only  because 
other  trivial  variances  appear,  but  because 
both  parties  admit  in  their  first  petition, 
that  the  first  judgment  was  against  both, 
(though  from  the  record  in  the  supersedeas, 
that  seems  doubtful,)  but,  because  in 

389  both  records,  the  judgments   of  *the 
Superior   Court,    speak   of   the    first 

judgment  being  against  both.  At  present, 
I    will  take  it  to  be  so. 

Thus  it  seems,  as  far  as  the  first  judg- 
ment of  reversal  goes,  that  case  is  before 
the  Court,  as  well  on  the  appeal  taken  as 
last  mentioned,  as  by  a  writ  of  supersedeas 
to  the  first  judgment  of  reversal,  obtained 
since  the  appeal.  This  is  surely  irregular. 
Had  this  supersedeas  been  obtained  before 
the  second  trial  in  the  County  Court,  it 
would  have  stopped  the  proceedings  there, 
until  the  decision  here  upon  that  super- 
sedeas.    But,    that   is   obtained   after  the 


appeal  from  the  second  judgment  of  the 
Superior  Court,  reversing  the  second  jndg- 
ment  of  the  County  Court,  is  taken,  and 
which  brought  up  the  whole  case.  The 
first  judgment  of  reversal  was  acquiesced 
in,  until  after  the  second  trial  in  the 
County  Court;  and  a  novel  case  would  have 
been  presented,  had  the  second  verdict 
been  for  the  defendant. 

But,  can  a  party,  after  so  far  submitting 
to  a  judgment  of  reversal,  which  does  not 
finally  end  the  controversy,  but  orders  a 
new  trial,  bring  up  the  first  judgment  of 
reversal,  so  as  to  have  it  reversed,  and 
judgment  for  the  plaintiff,  without  con- 
necting with  it  the  after-proceedings?  It 
would  seem  to  me,  that  he  could  not,  un- 
less it  was  brought  here  before  the  trial, 
and  verdict  had  in  pursuance  of  the  revers- 
ing judgment,  and  which  would  supersede 
and  stop  those  proceedings.  After  that,  it 
must  stand  in  the  whole  proceedings,  to 
be  brought  up  by   appeal   or    supersedeas. 

It  results,  then,  that  the  supersedeas 
must  be  quashed,  as  improvidently  issued, 
and  at  the  costs  of  the  plaintiff. 

The  case  then  rests  on  the  record  in  the 
appeal.  But,  that  record  presents  another 
singular  case.  The  first  judgment  of  the 
County  Court,  (as  is  now  supposed,)  was 
against  Woodson,  the  principal  in  the  de- 
livery bond,  by  default,  and  against  Raine 
his  surety,  after  defence  on  a  plea  of  non 
est  factum.  This  judgment  was  brought 
before  the  Superior  Court  on  a  supersedeas, 
at  the  instance  of  both  the  defendants.  It 
was  affirmed  as  to  Woodson,  with  damages 
and  costs,  but  reversed  as  to  Raine, 
390  and  costs  *given  to  him.  This  was 
clearly  erroneous.  The  judgment 
was  joint  and  an  entire  thing,  and  could 
not  be  reversed  as  to  one,  and  affirmed  as  to 
the  other.  But,  can  we  look  to  this  error 
now,  it  not  being  brought  before  us  until 
after  the  second  trial  in  the  County  Court? 
It  seems  to  me  that  we  must  do  so,  other- 
wise, there  may  be  two  distinct  judgments, 
and  for  different  amounts,  against  two 
parties  to  a  joint  suit.  But,  it  seems  fully 
settled  by  this  Court  in  various  cases,  that 
we  can  and  must  enquire  into  the  propriety 
of  the  first  judgment  of  reversal.  Knox  v. 
Garland,  2  Call,  242.  Robinson  v.  Gaines, 
3  Call,  243.  Bififgers  v.  Alderson,  1  Hen. 
&  Munf.  54.  Fisher  v.  Duncan,  1  Hen.  A 
Munf.  563.  Lyons  v.  Gregory,  3  Hen.  St 
Munf.  237.  There  the  point  was  expressly 
made,  '4hat  it  was  too  late  to  affirm  the 
first  judgment  of  the  County  Court,"  Ac. 
This  objection  was  over-ruled,  and  the  first 
judgment  of  the  County  Court  was  affirmed, 
with  damages  from  the  date  of  the  first 
writ  of  supersedeas.  This  was  the  first 
case  in  which  the  question  as  to  the  dam- 
ages, seems  to  have  been  expressly  decided. 
The  case  of  Horrel  v.  M' Alexander,  3  Rand. 
94,  was  also  decided  on  the  same  ground. 
Had  the  judgment  been  reversed  as  to 
both,  then  Woodson  would  have  been  a 
party  to  the  suit  which  went  back  and  was 
tried,  at  the  second  trial,  and  on  no  ac- 
count could  have  been  a  witness.  But,  this 
must  be  taken  to  have  been  his  situation 
in  point  of  law.  The  only  doubt  as  to  his 
competency,  arises  from  the  severance  of 
the    parties   by  the     reversing   jndgment. 
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leaving  Woodson  indifferent,  and  not  in- 
terested, as  is  supposed,  even  as  to  the 
costs  accruing  in  the  suit  subsequent  to 
the  afiBrmance  against  him.  But,  even  if 
this  improper  severance  must  remain  un- 
corrected, because  that  judgment  was  not 
brought  here  until  after  the  second  trial  in 
the  County  Court,  is  it  true,  that  Raine,  if 
he  should  be  finally  cast,  would  not  have 
recourse  against  his  principal  for  the 
whole  recovery  against  him«  including  as 
well  all  subsequent  costs  recovered  against, 
as  all  expended  by,  him?  I  think  he 
391  would ;  *and  therefore,  in  this  view, 
Woodson  would  be  interested  to  the 
•extent  of  those  costs,  which  is  a  sufficient 
interest  to  exclude  him  as  a  witness. 

I  am  also  of  opinion,  as  well  on  the 
authority  of  the  case  of  Callow  v.  Mime,  2 
Vem.  1472,  as  other  cases,  that  although 
the  circumstance, that  Ligon  was  interested, 
and  an  incompetent  witness  when  he  was 
first  examined,  ought  to  go  very  strongly 
to  his  credit,  on  his  second  examination 
after  the  release  in  the  proceedings  men- 
tioned, that  yet  that  release  restored  him 
to  his  competency,  and  he  was  then  prop- 
erly examined. 

As  to  the  first  judgment  of  the  County 
Court,  if  that  was  a  joint  judgment  against 
Woodson  and  Raine,  I  think  there  was  no 
'error  in  it,  and  that  the  verdict  and  pro- 
ceedings justified  such  judgment;  and  that, 
consequently,  according  to  the  cases  above 
cited,  both  judgments  of  the  Superior 
Court,  and  all  the  proceedings  subsequent 
to  the  first  judgment  of  the  County  Court, 
ought  to  be  reversed  and  set  aside,  and 
that  the  first  judgment  of  the  County  Court 
ought  to  be  affirmed,  with  damage  from  the 
date  of  the  first  supersedeas,  and  costs ;  in 
which,  it  seems  to  me,  all  the  costs  of  the 
appellant  in  the  County  Court,  subsequent 
to  the  first  judgment,  ought    to    be  taxed. 

But  if,  as  the  record  now  before  us  pur- 
ports, the  first  judgment  was  against 
Raine  only,  and  not  against  Woodson  also, 
then  I  think  that  judgment  was  erroneous 
for  that  cause;  and  therefore,  as  was  done 
in  the  case  of  Fisher  v.  Duncan,  1  Hen. 
A  Munf.  563,  above  cited,  that  judgment 
ought  also  to  be  reversed,  with  costs  to  the 
appellee  Raine,  and  judgment  entered  for 
the  appellant  on  the  bond,  as  it  ought  to 
have  been,  against  both  Woodson  and 
Raine. 

The  parties  must,  by  consent  or  other- 
wise, ascertain  the  fact,  whether  the  first 
judgment  was  joint  against  both,  or  only 
against  Raine,  in  order  to  enable  us  to 
enter  either  the  one  or  the  other  of  the 
judgments  above,  as  that  fact  shall  turn 
out. 


392 


*Moseley  v.  Bouth,  &c. 


July,  1828. 

StAtntfr— AMessment  for  Pavloff  St r«ete— Effect. —The 

Act  authorising'  an  assessment  for  pavlnff  the 
streets  of  Norfolk,  does  not  impose  a  lien  npon 
the  lots  in  the  boroasrh,  for  the  payment  of  the  as- 
sessment, but  gives  a  personal  remedy  only, 
airalnst  the  freehold2rs  in  possession,  and  not 
affstntt  rerersioners  and  remainder-men. 
Pajnaent  of  floney  for  Another.— Where  one  man 
pays  money  for  another  at  his  request  the  latter 
cannot  resist  the  repayment  of  it  on  the  firround 
tliat  the  orifirinal  debt  was  not  legally  due. 


ChoM  in  Action— AstlffBBieiit— Equity  JurtMllctloii.*— 

The  assig'nee  of  a  chose  in  action,  has  not  a  right, 
in  all  cases,  to  come  into  a  Court  of  Equity,  upon 
the  mere  firround  that  he  cannot  sue  in  his  own 
name,  at  law;  but  it  must  appear  that  he  Is  pre- 
vented from  suing  at  law  in  the  name  of  the  as- 
signor, or  that  the  assig'nor  himself  would  have 
had  a  ri^ht,  if  he  had  not  assigned,  to  ffo  into  a 
Court  of  Equity.    Per  Qbsbn.  Judge. 

Appeal  from  the  Chancery  Court  of  Wil- 
liamsburg. The  following  opinion  is  a 
sufiFicient  report  of  the  case. 

Leigh,  for  the  appellant. 

Seott,  for  the  appellee. 

July  21.     JUDGE  GREEN. 

The  appellant  filed  his  bill  and  amended 
bill,  in  the  Williamsburg  Chancery,  stat- 
ing that  he  was  the  sergeant  of  the 
borough  of  Norfolk,  and  as  such  author- 
ized and  bound  to  collect  the  sums  assessed 
upon  the  land-holders  of  Norfolk,  for  the 
paving  of  the  streets,  under  an  Act  of 
Assembly:  that  Wilson  Boush,  the  holder 
of  72  feet  of  land  on  Church  street,  had 
been  duly  assessed  under  that  Act,  to  the 
payment  of  $187  92:  that  this  sum,  with 
others  assessed  upon  other  persons,  was 
directed  by  the  proper  authority  to  be  col- 
lected and  paid  to  EUey  Burroughs,  who 
had  paved  the  street:  that  at  the  request 
of  Boush,  and  upon  his  promise  to  re-pay 
him,  he  had  paid  the  said  sum  of  money 
to  Burroughs,  who  thereupon  assigned  his 
claim  to  the  complainant:  that  he  insti- 
tuted a  suit  at  law  against  Boush,  and 
upon  the  trial,  offered  evidence  tending  to 
prove  Boush 's  request  to  him  to  pay  the 
money;  whereupon,  the  Court  de- 
393  cided,  ^that  Boush  was  not  liable  to 
pay  the  assessment,  because  it  ap- 
peared that  he  had  but  a  life-estate  in  the 
lot,  in  respect  of  which  the  assessment 
was  made;  the  reversion  in  fee  being  in 
his  daughter  Frances  Maria :  that  he  has 
no  means,  at  law,  to  assert  his  claim, 
either  against  Boush  or  his  daughter,  who 
are,  in  equity,  either  separately  or  jointly, 
in  proportion  to  theii*  respective  interests 
in  the  lot,  benefited  by  the  paving  of  the 
street,  liable  to  pay  the  amount  of  the  de- 
mand. He  makes  Boush,  his  daughter. 
Burroughs,  and  the  borough  of  Norfolk, 
defendants,  and  prays  general  relief.  The 
case  came  on  as  to  Boush  and  his  daughter, 
upon  the  bill  taken  pro  confesso  for  want 
of  appearance.  The  Act  of  Assembly,  the 
assessment,  and  order  of  Court  authorising 
it,  and  the  petition  of  sundry  persons,  of 
whom  Boush  was  one,  to  the  Mayor,  Re- 
corder and  Aldermen  of  the  borough  of 
Norfolk,  praying  for  an  order  to  pave  the 
street  in  question,  in  pursuance  of  the 
Act  of  Assembly,  are  exhibits  in  the  cause. 

The  first  section  of  the  Act  empowers  the 
Court  of  Norfolk  borough  to  cause  any 
street,  or  part  of  a  street,  in  Norfolk,  to  be 
paved,  whenever  they  may  deem  it  proper, 
or  whenever  the  owners  of  lots,  or  a 
majority  of  them,  on  such  street,  or  part 
of  a  street,  shall  petition  them  to  do  so. 
The  4th  section  provides  for  apportioning 
the  expense  of  paving,  between  the  indi- 
vidual proprietrrs  of  the  lots  on  the  street 
so  paved.     The  5th  section  directs   the  col- 


^See  monographic  note  on  "Assignments"  ap- 
pended to  Raffsdale  v.  Hasry,  9  Oratt.  409:  mono- 
graphic note  on  "Jurisdiction**  appended  to  Phippen. 
V.  Durham.  8  Qratt.  457. 
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lector  of  the  taxes  of  the  corporation,  bo 
Boon  aa  the  paviofc  is  begun,  to  levy  by 
distress  and  sale,  as  in  case  of  public 
taxes,  on  each  owner  of  a  lot  on  the  street 
to  be  paved,  one  dollar  per  foot  front  of 
the  lot  which  he  or  she  may  hold ;  and  if 
the  sum  so  levied  be  not  sufficient  to  com- 
plete the  paving,  the  Court  may,  upon  the 
application  of  a  majority  of  the  land- 
holders, make  such  addition  to  the  expense, 
as  may  appear  just  and  reasonable;  and 
so  soon  as  the  pavement  is  completed,  and 
the  committee  have  apportioned  the  ex- 
pense, the  collector  is  directed  to  proceed, 
in  like  manner,  to  collect  from  each  lot- 
holder    the    balance  due    from    him. 

394  *The  6th  section  provides,  that  if  the 
owner  of  any  lot  shall  reside   out    of 

the  corporation,  or  the  lot  be  not  in  the 
occupation  of  the  proprietor,  the  tenant  in 
possession  shall  be  answerable  for  the  ex- 
pense aforesaid,  to  be  deduced  from  the 
next  rent,  if  he  be  tenant  from  year  to 
year ;  or  if  he  be  tenant  for  a  term  of 
years,  from  the  rent  to  become  due  for  the 
last  year  of  the  term.  The  7th  section 
provides,  that  if  the  lot  be  vacant,  and 
the  proprietor  has  no  property  within  the 
corporation  subject  to  distress,  the  col- 
lector may,  upon  motion  in  the  name  of 
the  corporation,  recover  the  amount 
assessed  against  him. 

One  of  the  grounds  upon  which  the  ap- 
pellant insists  that  a  Court  of  Equity  has 
jurisdiction  is  this  case,  is,  that  the  Act 
imposes  a  lien  upon  the  lot  itself,  for  the 
payment  of  the  assessment;  and  that  this 
creates  an  equity  between  the  tenant  fur 
life  and  remainder»man,  to  contribute 
rateably  to  the  discharge  of  this  lien.  If 
this  were  true,  the  Court  would  have  an 
unquestionable  jurisdiction  to  enforce  the 
lien,  and  to  compel  contribution.  There  is 
not,  however,  a  single  provision  of  the  Act, 
which  countenances  the  idea  that  it  was 
intended  to  subject  the  lot  itself  to  a  lien 
for  the  payment  of  the  assessment.  On  the 
contrary,  all  the  provisions  of  the  Act 
shew  that  it  was  intended  to  impose  noth- 
ing but  a  personal  liability  upon  the  per- 
son, whoever  it  might  be,  liable  to  the 
payment  of  the  sum  assessed.  It  sub- 
jects his  property  to  distress  and  sale,  as 
for  public  taxes.  This  extends  only  to  per- 
sonal property;  and  if  he  has  no  property 
liable  to  distress,  then  it  subjects  him  to  a 
personal  judgment  on  motion ;  and  these 
are  the  only  remedies  provided  by  the  Act. 
There  was,  therefore,  no  lien  on  the  lot ; 
nor  could  any  moral  or  equitable  obliga- 
tion, upon  any  party,  arise  out  of  this  Act. 
It  is  a  matter  of  strict  law.  The  party 
liable,  whether  the  tenant  for  life,  or  the 
reversioner,  or  both,  was  liable  only  by 
virtue  of  the  Act,  and  as  the  Act  pre- 
scribed ;  that  is,  personally. 

There  is  some  difficulty    in    ascertaining 

what  description  of  persons    was    intended 

to  be    responsible    for    the    expenses 

395  *oi  paving.  The  Act  describes  the 
persons  intended  to  be  made  so  lia- 
ble, by  various  terms,  **owners  of  lots,'' 
^'individual  proprietors  of  lots,"  * 'land- 
holders," * 'lot-holders."  *'the  pro- 
prietors." These  terms  are  used  as 
synonymous  through  the  Act ;  and  upon  the 


whole,  I  think  there  is  enough  in  the  Act 
to  shew,  that  freeholders  in  possession, 
whether  seised  in  fee  simple,  or  of  a  lesser 
estate,  were  intended  to  be  subjected  to 
the  payment  of  the  expense  of  paving. 
The  Act  distinguishes  between  the  pro* 
prietor  and  the  tenant  in  possession,  from 
year  to  year  or  for  a  term  of  years ;  mak- 
ing the  former  personally  liable  in  all 
cases,  unless  there  be  such  a  tenant  in  pes- 
session ;  in  which  case,  the  latter  is  made 
personally  liable  in  the  first  instance,  with 
a  right  to  retain  against  the  landlord  out 
of  the  rents.  The  Act,  by  various  synony- 
mous terms  used  to  describe  the  person 
intended  to  be  liable  to  assessment,  meant 
any  one  seised  of  the  land,  or  having  any 
title  thereto,  other  than  as  a  tenant  for 
years.  Boush  was,  therefore,  liable  on 
this  ground ;  his  property  might  have  been 
distrained;  and  it  is  not  alleged  that  he 
had  none  liable  to  distress;  or  a  judgment 
might  have  been  had  against  him,  upon 
motion,  in  the  name  of  the  corporation ;  or 
if  not,  then  Moseley  had  a  clear  remedy 
against  him  at  law,  upon  the  ground  that 
he  had  paid  money  at  his  request,  and  upon 
his  promise  to  re-pay  it.  This  promise 
was  obligatory,  whether  Boush  was  bound 
or  not  bound,  originally,  to  pay  the  assess- 
ment. 

The  plaintiff,  therefore,  having  various 
perfect  and  unembarrassed  remedies  at  la w» 
having  failed  in  one  of  them,  by  the  error 
of  the  Court  of  Law,  applies  to  a  Court  of 
Equity  to  correct  that  error,  without  alleg- 
ing any  one  circumstance  upon  which  to 
found  the  jurisdiction  of  that  Court ;  no 
fraud,   no    accident,  no    mistake,  no  trust. 

If  my  construction  of  the  Act  of  As- 
sembly is  wrong,  and  the  Act  is  supposed 
in  this  case  to  have  imposed  no  obligation 
upon  either  the  tenant  for  life  or  rever- 
sioner, then  a  Court  of  Equity  can 
3%  raise  no  obligation  not  imposed  *bj 
the  Statute ;  or  if  both  the  tenant  for 
life  and  reversioner  were  bound,  or  the  re- 
versioner only  was  bound,  the  legal  reme- 
dies prescribed  by  the  Act,  by  distress  and 
motion,  were  open  to  the  complainant,  and 
there  was  no  occasion  for  the  assistance  of 
a  Court  of  Equity. 

It  is  said,  that  Boush,  or  Boush  and  his 
daughter  were  debtors  to  Burroughs,  who 
had  assigned  this  debt  to  the  plaintiff; 
and  that  a  Court  of  Ekiuity  has  jurisdiction 
to  entertain  the  suit  of  an  assignee  of  a 
chose  in  action  against  the  debtor,  in  all 
cases,  upon  the  mere  ground  that  the  plain- 
tiff cannot  sue  in  his  own  name,  at  law. 
I  cannot,  for  myself,  accede  to  this  propo- 
sition. If  it  were  so,  a  very  large  portion 
of  the  proper  business  of  the  Courts  of  Liaw 
might  be  transferred  to  the  Courts  of 
Equity,  and  the  debtor  deprived  of  his 
right  to  his  trial  at  law,  and  by  a  jury» 
without  his  consent  or  default.  To  give 
such  a  jurisdiction,  it  ought  to  appear  that 
the  plaintiff  is  prevented  from  recovering 
at  law,  in  the  name  of  the  assignor,  by 
collusion  between  the  debtor  and  assignee ; 
or  that,  from  the  nature  of  the  claim,  or 
the  circumstances  of  the  case,  the  assignor 
himself  would  have  had  a  right,  if  he  had 
not  assigned,  to  claim  the  aid  of  a  Court  of 
Equity. 
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This  qtteatiot],  however,  does  not  arise  in 
this  case.  Burroughs  had  no  claim  upon 
the  owner  of  the  lot.  His  claim  was 
af^ainst  the  corporation,  who  had  contracted 
with  him ;  and  the  owner  of  the  lot  was  a 
debtor  to  the  corporation,  who  might,  by 
their  ofl&cer,  have  distrained  or  obtained  a 
judgment  on  motion  against  him. 

The  decree  should  be  afiSrmed. 

The  other  Judges  concurred,  and  the  de- 
cree was  afifirmed.* 
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executors— Application  of  Assets— Pasrment  of  flort- 
irsffe.t— It  is  the  duty  of  an  executor  or  adminis- 
trator to  apply  the  assets  of  the  estate,  not 
necessary  for  the  payment  of  debts,  to  the  exon- 
eration of  the  real  estate  of  his  testator  or  intes- 
tate, which  may  be  nnder  mortsraffe. 

Bqnitsble  Conversion— Election  by  Husbond.t— A  hus- 
band cannot  rlirhtfully  elect  that  his  wife's  prop- 
erty should  be  real  or  personal,  at  his  pleasure. 

HaslMBd  and  WHe$-Rlg:hts  of  Wile- Protection  by 
Coart.— When  the  rlsrhts  of  a  wife  appear  clearly 
in  the  record,  it  is  the  duty  of  the  Court  ex-offlcio 
to  protect  her  affainst  any  injurious  effects  aris- 
ing from  the  acts  or  admissions  of  her  husband, 
whether  the  point  was  made  in  the  pleadings  or 
not. 

5naie-BlU  by-Effecti-A  bUl  by  husband  and  wife 
is  the  husband's  suit  only,  and  the  wife  is  joined 
for  conformity,  to  be  bound  only  so  far  as  in  jus- 
tice she  ouffht  to  be  bound. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  The  case  was  submitted 
without  argument  in  this  Court;  and  the 
following  opinion  gives  a  complete  history 
of  it. 

July  27.  JUDGE  GRBBN  delivered  the 
opinion  of  the  Conrt.H 

John  Dandridge  died  early  in  1799,  in- 
testate, leaving  a  widow  Rebecca,  and  two 
infant  children  John  and  Lucy.  His 
widow  administered  on  his  estate  in  May, 
1799;  John  Minge  her  brother  being  her 
•nrety.  In  1802,  she  intermarried  with 
George  Cocke.  In  1804  or  1805,  her  letters 
of  administration  were  revoked,  and  ad- 
ministration de  t>onis  non  of  the  estate  of 
Dandridge  was  committed  to  Minge.  In 
March,  1806,  Cocke  and  wife  instituted  a 
Anit  in  Prince  George  County  Court  against 
Minge  the  administrator  de  bonis  non,  and 
John  and  I#ucy,  the  infant  children  of  J. 
Dandridge,  for  a  settlement  of  Mrs.  Cocke's 
administration  account,  the  assignment  of 
-faer  dower  in  the  land,  and  her  portion  of 
the  personal  estate.  This  being  a  friendly 
bill,  the  object  of  it  was  immediately 
effected  by  a  division,  assignment  of 
dower,  and  settlement  of  accounts,  the  re- 
port   of    which    was    not    signed    by    the 


*Jin>OB  COALTBB  absent 

tCxecutors -Appitcation  of  Assets.— See  mono- 
irraphic  w)%€  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest,  5  Gratt  6. 

^Equitable  Conversion. —See  monofirraphic  note  on 
•'Conversion  and  Reconversion"  appended  to 
ITauirhan  v.  Jones.  «3  Oratt  444. 

SHusband  end  Wife.— See  monosrraphic  note  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Wat- 
son. 10  Oratt.  150. 

|5uM-Bill  by-Bffect— It  is  well  settled  that 
«very  bill  by  husband  and  wife,  jointly  claiming-  In 
riffht  of  the  wife,  is  the  act  of  the  husbahd.  thoug-b 
In  right  of  his  wife.  She  is.  however,  joined  for 
<:onformlty.  Harrison  v.  Qibson.  28  Gratt  224,  clt- 
Ingr  principal  case  as  its  authority.  To  the  same 
effect  the  principal  case  is  cited  in  Dimmey  v. 
Railroad  Co..  27  W.  Va.  85. 

^The  PBKSiDBifT  and  Judgb  Coae/tbb  absent 
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commissioners  *until  January,  1807, 
nor  returned  to  the  Court  until  Jan- 
nary,  1810,  when  it  was  confirmed.  Late 
in  1812,  Lucy,  then  an  infant,  inter- 
married with  J.  W.  Murdaugh,  and  shortly 
afterwards,  Mrs.  Cocke  died. 

In  October,  1813,  John  Minge  served  a 
declaration  in  ejectment  on  George  Cocke, 
for  the  recovery  of  the  land  on  which  John 
Dandridge  had  resided,  and  in  which  dower 
had  been  assigned  to  his  deceased  wife,  the 
widow  of  Dandridge,  and  in  September, 
1814,  he  recovered  a  judgment  in  that 
suit. 

The  bill  in  this  case  was  filed  by  John 
Dandridge  and  Murdaugh  and  wife,  as 
heirs  and  distributees  of  J.  Dandridge  de- 
ceased, against  Minge,  for  an  injunction 
to  the  execution  of  that  judgment.  The  bill 
charges,  that  in  1795  or  thereabouts,  J. 
Dandridge  purchased  about  800  acres  of 
land  from  Minge,  who  delivered  to  him 
the  deeds,  and  put  him  in  possession  .of 
the  land,  and  took  his  bonds  for  the  pur- 
chase money :  that  in  part  payment  of  the 
purchase,  Dandridge  assigned  to  Minge, 
on  the  back  of  one  of  the  bonds,  his  wife's 
interest  in  her  father's  estate,  of  which 
Minge  was  the  executor ;  and  that  a  large 
part  of  the  purchase  money  has  been  paid 
in  cash,  and  one  of  the  bonds  taken  in : 
that  Dandridge  died  in  1798,  leaving  a  large 
estate;  and  Rebecca,  his  widow,  admin- 
istered on  it,  and  Minge  was  her  surety: 
that  afterwards,  Minge  administered  on 
the  estate  of  Dandridge,  unadministered 
by  the  former  administratrix:  that  the 
estate  has  been  wasted,  both  by  the  ad- 
ministratrix and  the  administrator  de  bonis 
non;  and  that  Minge  is  also  indebted  to 
the  estate  of  Dandridge,  and  that  his  re- 
sponsibilities on  these  various  accounts  are 
more  than  sufiScient  to  discharge  the  bal- 
ance of  the  purchase  money  of  the  land 
unpaid. 

The  answer  of  Minge  admits  the  sale  of 
the  land  to  Dandridge,  and  states  that  he 
conveyed  the  land  to  Dandridge,  and  took 
from  him  his  bonds  and  a  mortgage  upon 
the  land,  to  secure  the  purchase  money; 
admits  that  the  legacy  given  to  Mrs. 
Dandridge  by  her  father,  was  to  be 
399  credited  *on  the  first  bond,  which 
was  done  upon  a  settlement  between 
him  and  Dandridge,  as  to  the  amount  of 
the  legacy;  and  the  balance  of  the  first 
bond  was  paid  to  him ;  admits  that  after 
the  estate  of  Dandridge  was  taken  out  of 
the  hands  of  Rebecca  Dandridge,  then  Re- 
becca Cocke,  he  qualified  as  administrator 
of  J.  Dandridge,  but  that  he  sold  no  part 
of  the  estate  at  that  time,  except  an  old 
and  useless  chariot :  that  the  whole  of  it 
remained  on  the  land  for  the  support  of 
the  children  of  Mrs.  Dandridge,  and  in 
possession  of  Mr.  George  Cocke,  and  the 
said  Rebecca;  and  that  since  her  death, 
which  happened  some  time  past,  the  real 
and  personal  estate  of  every  kind  was  taken 
possession  of  by  the  complainant  J.  W. 
Murdaugh,  and  was  then  in  his  possession, 
or  the  possession  of  those  claiming  under 
him,  except  the  cattle,  sheep,  hogs,  and 
some  household  furniture,  which  the  de- 
fendant sold  for  the  benefit  of  the  estate, 
rather  than  see  the  whole   go   to   ruin  and 
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starve:  that  he  is  adtniniBtrator  of  D. 
Minge,  the  father  of  himself  and  Rebecca 
Dandridi^e;  but,  that  the  plaintiffs  have  no 
claim  against  him  on  that  account,  nor  is 
he  indebted  to  Dandridge's  estate  on  any 
other  account;  and  prays  a  decree  for  the 
sale  of  the  mortgaged  premises. 

In  the  progress  of  the  cause,  accounts 
were  ordered  of  J.  Minge's  administration 
of  the  estate  of  D.  Minge,  Rebecca  Dand- 
ridge's  administration,  and  John  Minge's 
administration  of  J.  D&ndridge's  estate, 
and  between  J.  Dandridge   and   J.  Minge. 

Frpm  the  reports  of  the  commissioners 
and  other  documents  in  the  cause,  it  ap- 
pears, that  Dandridge  purchased  the  land 
from  Minge,  on  the  23d  of  March,  1796,  for 
24001.  payable  in  equal  instalments  of  8001. 
on  the  1st  of  October  in  the  years  1798, 
1800  and  1802 ;  for  which  Dandridge  gave 
his  bonds.  On  the  first  bond  was  a  mem- 
orandum, that  David  Minge's  legacy  to  his 
daughter  Rebecca,  should  be  credited  on 
that  bond,  when  ascertained.  This  ap- 
pears to  have  been  done,  and  the  balance 
of  that  bond  paid,  in  part  by  J.  Dandridge, 
and  in  part  by  his  administratrix ; 
400  *^and  the  bond  given  up  to  the  latter. 
The  commissioners'  reports  shew, 
that  a  balance  was  due  to  the  administra- 
trix on  her  account  of  the  administration 
of  the  estate,  and  a  balance  of  $32  32,  due 
from  Minge,  on  his  account  of  the  admin- 
istration of  Dandridge.  The  Court  decreed 
a  sale  of  the  land,  to  pay  the  two  remain- 
ing bonds  for  the  purchase  of  the  land, 
and  interest,  after  deducting  this  balance 
of  $32  32;  from  which  an  appeal  was  taken. 
J.  Dandridge  renounces  this  appeal,  declar- 
ing that  Murdaugh  used  his  name  in  tak- 
ing the  appeal,  without  authority. 

From  these  reports  and  documents,  it 
appears,  that  the  personal  estate  of  Dand- 
ridge, including  19  slaves,  was  valued  at 
17001.  3  4:  that  there  were  large  debts  due 
to  him,  collected  by  his  administratrix 
and  administrator  de  bonis  non  :  that  from 
the  death  of  Dandridge,  early  in  1799,  to 
the  death  of  his  widow  in  1813  or  1814,  the 
whole  estate  real  and  personal  of  Dand- 
ridge, remained  in  her  hands  and  in  those 
of  Cocke  her  second  husband,  without  any 
account  rendered,  either  by  her  or  the  ad- 
ministrator de  bonis  non,  who  qualified  in 
1804  or  1805,  either  for  the  rents  of  the 
land,  or  the  profits  of  the  personal  estate, 
except,  that  the  administrator  de  bonis 
non  accounts  for  the  hires  of  the  two 
negroes,  from  the  year  1807  to  1813  inclu- 
sive, and  for  the  perishable  property  sold 
after  her  death.  The  children  were  not 
wholly  supported  out  of  the  profits  of  the 
property  retained  by  their  mother  and 
second  husband;  for,  there  are  large 
charges  in  the  administration  account  of 
Minge,  for  advances  made  for  their  main- 
tenance. 

It  appears,  that  the  debts  due  to  Dand- 
ridge were  more  than  sufficient  to  pay  all 
his  debts,  except  the  two  last  bonds  due  to 
Minge,  and  that  the  personal  property  in- 
ventoried was  more  than  sufficient  to  pay 
those  bonds. 

It  was  the  duty  of  the  administratrix  and 
administrator  de  bonis  non,  to  apply  these 


funds  to  the  payment  of  those  bonds ;  so  as. 
to  exonerate  the  land   for   the  benefit 

401  of   the    infant    ^heirs.    The     main- 
tenance  of    the     children,     (saying 

nothing  of  the  support  of  the  widow  and 
her  second  husband)  was  no  excuse  for  the 
failure  in  this  duty.  Their  interests  can- 
not be  so  sacrificed  by  their  guardian,  or 
any  one  dealing  with  their  affairs  as  guard- 
ian. Whilst  the  whole  fruits  of  the  real 
and  personal  property  were  thus  enjoyed 
by  the  widow  and  her  second  husband, 
without  account,  the  interest  on  the  large 
debts  due  to  Minge,  was  allowed  to  accumu- 
late, so  as  to  swallow  up  the  whole  of  the 
real  estate ;  and  this,  with  the  concurrence 
of  Minge,  after  he  had  administered  on 
Dandridge' s  estate.  There  is  in  the  rec- 
ord, an  account  between  John  Minge,  ad- 
ministrator of  Dandridge,  and  George- 
Cocke,  exhibited  by  Minge,  as  a  voucher 
for  a  charge  against  the  estate,  for  181.  11  6, 
the  balance  of  that  account  paid  by  him  to 
Cocke;  from  which  it  appears,  that  after 
the. assignment  of  dower  in  the  land  and 
slaves  to  the  widow  in  1800,  in  a  suit  in 
which  Minge  was  a  party,  Cocke  gives- 
credit  to  Minge  for  41.  19  13^,  annually  for 
the  taxes  paid  on  the  land;  by  which  it 
appears,  that  Minge,  acting  for  the  chil- 
dren, agreed  that  Cocke  should  have  their 
lands,  only  for  paying  the  taxes.  The 
only  other  credit  in  that  account  to  Minge 
as  administrator,  is,  for  the  hire  of  Billy, 
from  1807  to  1812,  both  years  included,  at 
151.  per  annum,  which  is  balanced  by  an 
equivalent  charge  of  an  equal  sum  for  the 
board  of  Lucy  Dandridge. 

Under  these  circumstances,  the  admin- 
istratrix and  her  sureties,  and  the  admin- 
istrator de  bonis  non,  are  respectively 
liable  for  all  the  profits  of  the  slaves  and 
other  personal  property,  during  the  periods, 
of  their  respective  administrations;  and 
the  latter,  for  the  value  of  the  slaves  and 
other  personal  property,  to  the  extent  of 
what  may  be  necessary  to  satisfy  the  debts- 
due  to  Minge,  if  they  be  sufficient  for  that 
purpose,  unless  the  acts  or  admissions  of 
the  parties,  having  a  right  to  enforce  this 
responsibility,  have  precluded  tiiem  from 
claiming.  This  seems  to  t>e  the  case  as  to- 
John    Dandridge,  who   has   assented 

402  to  the  settlement  *of  the  accounts  as* 
made  in    this  cause,  and  acquiesced 

in  the  decree,  (but  on  this  point  no  de- 
cision is  intended  to  be  made;)  and  this 
might  be  the  case  as  to  Murdaugh  and  wife, 
if  he  actually,  as  is  alleged,  took  posses- 
sion of  the  whole  property  after  Mrs. 
Cocke's  death,  (an  allegation  not  proved ;) 
and  if  also  Mrs.  Murdaugh  (he  being  dead) 
is  bound  by  his  acts  or  admissions  made 
in  the  course  of  this  cause. 

This,  as  a  general  question,  is  highly 
important;  and  in  forming  an  opinion  on 
it,  I  have  had  but  little  assistance  from  the 
books  to  which  I  have  had  access.  Mrs. 
Murdaugh,  as  heir  and  distributee  of  her 
father,  was  entitled  to  a  part  of  his  real 
estate,  subject  to  a  mortgage,  and  of  his 
personal  estate  after  the  payment  of  his 
debts.  If  the  personal  estate  was  delivered 
over  to  her  husband,  she  lost  her  real  estate 
unless  he  chose  to  pay  the  debt;  and  her 
husband  would  hold  the  personal   property 
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exclusive  of  the  rightB  of  her  and  her  heirs. 
If  the  personal  estate  was  duly  applied  to 
the  payment  of  the  debts,  the  land  would 
be  secured  to  her  and  her  heirs ;  and  the 
husband  would  have  had  no  interest  in  the 
subject,  except  his  marital  right  during 
the  coverture,  and  the  possibility,  if  he 
survived  her,  of  being  tenant  by  the  cur- 
tesy. In  this  case,  could  the  husband 
rightfully  elect  that  his  wife's  property 
should  be  real  or  personal,  at  his  pleasure, 
with  or  without  the  concurrence  of  the 
personal  representative?  I  think  not. 
This  would  be  to  give  the  husband  vir- 
tually, under  such  circumstances,  an  abso- 
lute right  to  the  wife's  real  estate.  The 
wife  not  only  has  the  legal  right,  but  the 
strongest  equity  in  such  a  case  against  the 
husband,  to  have  the  personal  property 
applied  to  the  exoneration  of  the  real; 
rights,  which  she  could  not  be  deprived  of 
without  her  privy  examination,  by  any  act 
of  her  husband,  either  with  or  without  the 
concurrence  of  the  personal  representative. 
If  Minge  consented  to  Murdaugh's  taking 
possession  of  the  personal  property,  he 
practised  a  fraud  in    c611uBion    with    him, 

upon  the  rights  of  his  wife.    If  Mur- 
403      daugh  took  it  'without   his   consent, 

he  was  a    wrong-doer,  and   responsi- 
ble to  the  administrator. 

This  point  was  not  insisted  on  in  the 
pleadings  or  proceedings  in  the  cause,  but  it 
appears  palpably  in  the  record ;  and  it  was 
the  duty  of  the  Court  ex  officio,  when  the 
right  of  the  wife,  legal  or  equitable, 
against  the  husband,  appeared  clearly,  to 
protect  her  from  any  injurious  effects  aris- 
ing from  the  acts  or  admissions  of  her 
husband.  And  although  she  was  a  joint 
plaintiff  with  her  husband,  she  was  not 
bound  by  any  proceedings  or  admissions 
in  the  cause  by  her  husband,  especially 
affecting  her  inheritance.  A  bill  by  hus- 
band and  wife,  is  the  husband's  suit  only, 
and  the  wife  is  joined  for  conformity,  to 
be  bound  only  so  far,  as  in  justice  she 
ought  to  be  bound. 

These  views  are  supported  by  what  fell 
from  I^ord  Hardwicke,  in  Pawlett  v. 
Delaval,  2  Vez.  663.  He  states,  that  ''a 
bill  filed  in  the  name  of  husband  and  wife, 
claiming  in  right  of  the  wife,  is  the  bill 
of  the  husband."  After  stating  the  case 
of  the  Court's  refusing,  upon  the  bill  of  a 
husband  and  wife,  to  decree  even  the  per- 
sonal property  of  the  wife  to  the  husband, 
unless  with  her  consent,  given  in  Court 
upon  a  privy  examination,  or  unless  an 
adequate  settlement  be  made,  upon  the 
ground,  that  in  such  cases,  the  wife  has, 
in  respect  to  such  property,  an  equity 
against  the  husband,  he  observes,  *^But 
that  is"  (the  refusal  to  decree  the  property 
to  the  husband)  *  ^because  all  suits  or  de- 
fences in  this  Court,  by  husband  and  wife 
jointly,  when  there  is  no  appearance  by 
guardian,  for  the  wife,  are  considered  as 
suits  and  defences  of  the  husband,  and 
therefore,  will  not  suffer  the  money  to  be 
paid  to  the  husband,  on  the  prayer  of  his 
counsel;  because  the  Court  knows  those 
instructions  to  counsel  come  from  the  hus- 
band, who  has  the  power  of  the  suit  and 
defence;  and  therefore,  the  Court   expects 


the  wife  to  attend  in  Court,  to  give  her 
consent."  The  Lord  Chancellor  applied 
these  principles  to  the  case  under  con- 
sideration, under  the  following  circum- 
stances. By  a  marriage  settlement, 
404  it  was  agreed  that  23,0001.  'should  be 
settled  to  the  separate  use  of  the 
wife.  They  had  a  daughter,  and  the  hus- 
band died.  There  were  some  transactions 
between  the  hubband  and  wife,  in  his  life- 
time, from  which  it  was  inferred,  that  she 
had  surrendered  this  fund  to  her  husband 
for  his  own  use.  The  widow  married 
again ;  and  some  transactions  between  her 
second  husband  and  herself,  shewed  that 
the  23,0001.  was  then  considered  as  a  part 
of  the  first  husband's  estate.  The  daugh- 
ter claimed  this  fund  as  a  part  of  her 
father's  assets.  The  second  husband  and 
wife  filed  a  bill,  claiming  it  as  still  be- 
longing to  the  wife,  under  the  original 
settlement,  and  to  set  aside  the  subse- 
quent transactions,  from  which  her  sur- 
render of  this  fund  to  her  first  husband 
was  inferred,  as  founded  in  mistake.  The 
Lord  Chancellor  said,  *  ^another  considera- 
tion very  material  is,  that  this  is  the  bill 
of  the  husband.  It  might  have  been  some- 
thing of  a  different  question,  if  the  bill  had 
been  by  Lady  Isabella  herself,  or  by  her 
prochein  amy,  claiming  her  separate  prop- 
erty; not  that  it  would  turn  the  question; 
but  every  bill  by  husband  and  wife,  jointly 
claiming  in  right  of  the  wife,  is  the  act  of 
the  husband,  and  the  claim  is  by  the  hus- 
band, though  in  right  of  his  wife,  though 
she  joined  for  conformity.  Consider  what 
would  be  the  consequence  of  giving  relief. 
It  is  impossible  to  conceive,  supposing 
Lady  Isabella  mistaken  in  what  she  did, 
that  she  meant  to  give  Mr.  De'sval,  (her 
second  husband,)  so  large  a  sum,  without 
mentioning  it.  Is  he,  then,  to  be  taken  in 
this  Court,  not  only  against  Miss  Pawlett, 
(the  daughter,)  but  against  her,  to  have  a 
right  to  this  large  sum,  under  an  et 
caetera?"  and  he  decreed  for  the  daughter. 
In  the  case  of  Bvans  v.  Cogan,  2  P. 
Wms.  451,  it  is  said,  that  *^a  feme  covert 
cannot  bind  herself  as  to  her  inheritance 
by  her  answer;"  and  much  less  can  her 
husband  bind  her.  As  to  her  personal 
property,  the  answer  of  husband  and  wife, 
and  depositions  taken  in  the  cause,  bind 
her  after  the  husband's  death,  but  not  as 
to  her  inheritance,  Shelberry  v. 
405  Briggs,  2  Vern.  249;  and  when  'hus- 
band and  wife  sue,  and  the  husband 
dies,  the  wife  is  not  bound  by  the  proceed- 
ings in  the  cause,  but  may  bring  a  new 
bill  for  the  same  matter.  2  Vern.  197, 
anonymous.  And  in  the  case  of  Sperling 
V.  Rochfort,  8  Ves.  164,  the  circumstance 
of  the  wife  joining  the  husband  in  a  bill 
for  transferring  to  him  a  trust  fund  settled 
on  her,  though  not  for  her  separate  use,  is 
treated  as  amounting  to  nothing,  and  as 
not  affecting  her  interests. 

In  this  case,  the  inheritance  of  Mrs. 
Murdaugh  is  affected  by  these  proceedings, 
erroneous  as  to  her,  and  she  is  not  bound 
by  them.  The  decree  must  therefore  be  re- 
versed as  to  her,  and  the  cause  remanded 
to  be  further  proceeded  in,  according  to  the 
foregoing  views. 
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406       ^Childers  v.  Deane  and  Page. 

July.  1828. 
Demurrer  to  Evidence— What  It  Should  ConUln.*— A 

demurrer  to  evidence  should  contain  the  evidence 
on  both  sides. 

Compound  Interest— When  Allowed. t— Compound  in- 
terest will  not  be  allowed,  except  under  special 
circumstances.  An  agreement  at  the  time  of  the 
loan,  that  at  the  end  of  the  year,  interest  shall 
become  principal,  or  after  interest  has  become 
due.  an  ag-reement  that  it  shall  bear  interest  pre- 
vious to  such  airreement.  will  not  be  permitted,  as 
tendlnsr  to  usury.  But.  where  a  settlement  of  ac- 
counts takes  place,  after  interest  has  become  due, 
and  an  agreement  then  is  made,  thatinterest  due. 
shall  thereafter  carry  interest:  or.  the  principal 
and  interest  are  computed  in  a  master's  report, 
and  the  same  confirmed ;  in  these  cases,  compound 
Interest  is  lawful. 

Usury— What  Necessary  to  Constitute.— To  constitute 
usury,  there  must  be  an  intention  to  take  more 
than  l»»fl:al  interest. 

Same  -What  Const! tutes-Mlstake  of  Scrivener,  t— The 
mistake  of  a  scrivener  in  puttinsr  one  sum  for 
another,  will  not  charire  a  party  with  usury. 

Same  —  Same  —  Mode  of  Calculatlnfl^  Interest,  t— If  a 
mode  of  calculating  interest,  which  gives  to  the 
creditor  more  than  leffal  interest,  is  adopted,  and 
the  creditor  knows  it  will  have  that  effect,  he  is 
ffullty  of  usury,  although  he  may  not  suspect  that 
he  is  violatinsr  the  law. 

This  was  an  appeal  from  the  Superior 
Court  of  Buckingham. 

Deane  and  Page  brought  an  action  of  debt 
against  Childers,  on  a  note  under  seal,  for 
S279  56,  payable  on  demand.  The  defend- 
ant pleaded  payment,  and  issue  was  joined. 
The  defendant  afterwards  pleaded  a 
special  plea,  setting  out  the  various  con- 
siderations on  which  the  note  was  given, 
the  mode  of  calculating  interest,  and  con- 
cluding with  an  averment,  that  the  trans- 
action was  usurious.  The  plaintiff  replied, 
denying  the  several  allegations  of  the  plea, 
and  issue  was  joined. 

At  the  trial,  the  defendant  filed  a  de- 
murrer to  evidence,  setting  forth  the  note 
on  which  the  action  was  founded;  three 
accounts  of  articles  purchased  of  the  plain- 
tiffs by  the  defendant,  and  interest  charged 
at  different  times;  and  the  evidence  of 
John  Walke,  stating  that  the  reason  why 
the  bond  was  for  more  that  the  balance  of 
the  account,  (the  former  being  for  $279  56, 


•Demurrer  to  Bvldonce— What  It  Should  Contain.— 

A  demurrer  to  evidence  should  contain  the  evi- 
dence on  both  sides.  Adkins  v.  Fry,  88  W.  Va.  556, 
18  S.  E.  Rep.  740,  citinsrthe  principal  case  as  so  hold- 
inir.  In  this  case,  it  was  decided  that,  in  a  demurrer 
to  evidence,  it  is  not  necessary  to  state  on  the  face 
of  the  record  that  the  evidence  set  forth  is  all  the 
evidence  that  was  offered,  but  it  is  necessary  that 
the  whole  evidence  should  be  set  out 

On  the  subject  of  demurrer  to  evidence,  the  prin- 
cipal case  Is  also  cited  in  Merchants,  etc.,  Bank  v. 
Evans  &  Dorsey,  9  W.  Va.  888. 

For  further  information  on  this  subject,  see 
monoirraphic  note  on  "Demurrer  to  the  Evidence** 
appended  to  Tutt  v.  Slausrhter,  5  Oratt.  364. 

tCompound  Interest— When  Allowed.— it  is  defi- 
nitely settled  In  Virginia  and  West  Virarlnla,  that 
an  agreement  to  pay  interest  upon  interest  is  valid 
if  made  after  the  interest  which  is  to  bear  interest 
has  become  due.  To  this  effect,  the  principal  case 
is  cited  in  Cralar  V.  Mcculloch.  20  W.  Va.  154;  Stans- 
bury  V.  Stansbury.  24  W.  Va.  688:  Garrett  v.  Carr,  1 
Rob.  212. 214.  But  an  agreement  made  at  the  time 
of  the  loan,  that  at  the  end  of  the  year  interest 
shall  become  principal,  will  not  be  allowed;  not 
that  tt  Is  usury  and  will  be  under  the  contract 
lUearal  and  void;  but  because  the  chancery  court 
considers  it  hard  and  oppressive,  and  tendlnsr  to 
usury.  Qenlnv.  Ing^ersoU,  11  W.  Va.  568,  quotlufir 
from  the  principal  case.  To  the  same  effect,  the 
principal  case  is  cited  In  Fultz  v.  Davis,  26  Qratt. 
911 ;  Jarrett  v.  Nickell.  9  W.  Va.  851. 

See  further,  monofirraphic  note  on  "Interest**  ap- 
pended to  Fred  v.  Dixon.  27  Qratt.  541. 

tSame-What  Constitutes.— In  Pfelster  v.  Wheel- 
ing, etc..  Association,  19  W.  Va.  718.  It  is  said: 
"But  it  may  be  said,  that  intent  is  of  the  very  es- 


and  the  latter  amounting  only  to   9270  11,) 
was,  that  interest  was  added  to  the  amount 

of  the  account,  from  the  30th  of  June, 
407      1818.  to  the  8th  of  *Pebruary   follow- 

ing:  that  at  the  time  the  defendant 
executed  the  bond,  it  was  agreed,  that  if 
anything  was  wrong,  it  should  be  rectified: 
that  the  witness  was  witness  to  the  bond, 
and  the  agent  of  the  plainti£Ps:  that  at  the 
time  of  taking  the  bond,  nothing  was  said 
as  to  the  interest:  that  it  was  not  the  in- 
tention of  the  witness  to  have  included 
usurious  interest,  &c.  The  plaintififs 
joined  in  the  demurrer  to  evidence,  the 
jury  rendered  a  conditional  verdict  for  the 
plaintiffs,  and  the  Court  gave  judgment 
for  them. 
The  defendant  appealed. 

Johnson,  for  the  appellant. 
Attorney  General,  for  the  appellees. 

July  31.     JUDGE  CARR. 

This  is  an  action  of  debt  on  a  penal 
bill.  The  defendant  pleaded  payment  and 
a  special  plea  of  usury,  setting  out  at 
length,  the  several  sums  on  which  the 
usury  is  alleged  to  have  been  taken  for  for- 
bearance, and  the  amount  of  the  sums  so 
charged  to  have  been  taken.  Issue  was 
joined  on  both  pleas,  and  a  jury  sworn. 
At  the  trial,  the  defendant  rendered  a  de- 
murrer to  the  evidence,  which  was  joined 
by  the  plaintiff.  The  jury  found  a  ver- 
dict, subject  to  the  judgment  of  the  Court 
on  the  demurrer.  The  Court  decided,  that 
the  evidence  was  sufBcient  in  law  to  main- 
tain the  issues  joined  on  the  part  of  the 
plaintiff,  and  tendered  judgment  accord- 
ingly.   The  defendant  appealed. 

The  first  objection  taken  for  the  appel- 
lant, is,  that  the  tender  and  joining  in  de- 
murrer, were  erroneous,  the  evidence 
being  all  on  the  side  of  the  demurrant. 
But,  this  does  not  consist  with  the  record ; 
for  the  demurrer  commences  by  stating, 
that  the  plaintiff  introduced,  to  support 
his  action,  a  bond  in  these  words  and 
figures ;  and  goes  on  to  set  out  at  large  the 


sence  of  usury ;  and  it  Is  certainly  true,  that  all  the 
authorities  do  hold,  that  if  the  lender  does  not 
Intend  to  take  more  on  a  loan  than  leffal  interest, 
the  transaction  cannot  be  held  to  be  usurioas. 
See  ChUders  v.  Deane.  4  Rand.  406:  BUsh  v.  Bucking- 
ham. 2  Vent  88:  Gibson  v.  Stearns.  3  N.  H.  185,  187: 
Nevison  v.  Whitley.  Cro.  Car.  601 :  Levy  v.  Gadsby.  S 
Cranch  180:  Heath  v.  Cook,  7  Allen  60,  80:  N.  Y.  Fire- 
man's Insurance  Co.  v.  Sturgres.  2  Cow.  064:  Marvlne 
V.  Hyraers,  12  N.  Y.  223,  231,  236.  Some  of  the  deci- 
sions have  fiTone  even  further  and  hold,  that  a 
transaction  cannot  be  held  to  be  usurions.  unless 
the  borrower  Intended  to  pay  more  than  the  lesai 
rate  of  interest,  even  thousrh  the  lender  did  Intend 
to  take  more,  and  that  there  can  be  no  usury, 
where  either  of  the  parties  is  ig-norant,  that  more 
than  leg-al  intere.st  has  been  received.  See  Condit 
V.  Baldwin.  21  N.  Y.  219:  Aldrlch  v.  Reynolds,  I  Barb. 
Ch.  43, 44:  Haywood  v.  Le  Baron.  4  Fla.  404.  But  on 
the  other  hand  the  authorities  all  show,  that  if 
more  than  the  lesral  rate  of  Interest  was  In- 
tended by  the  parties  to  be  received  and  was  in 
point  of  fact  received,  the  transaction  will  be  held 
to  be  usurious,  though  neither  of  the  parties  in- 
tended to  violate  the  statutes  acrainst  usury.  See 
Maine  Bank  v.  Butts.  0  Mass.  56:  Childers  v.  Dtane^  4 
Band.  406:  Levy  v.  Gadsby.  8  Cranch  180." 

A  miscalculation  will  never  charg-e  a  party  with 
usury,  but  whenever  the  intention  of  the  party  is  to 
take  more  than  legal  interest,  he  is  charg-eable 
with  usury,  although  he  may  never  have  heard 
that  such  was  the  law,  and  may  not  have  known 
that  he  was  violating"  it.  Gri^by  v.  Weaver.  5 
Leigh  214.  cltlnfiT  ptincipal  case  to  sustain  the  propo- 
sition. To  the  same  effect,  the  principal  case  U 
cited  in  Crump  v.  Try  title,  6  Leigh  267. 
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penal    bill,    which    is    the    foundation    of 

the  action. 
406  *After  stating  the    plaintiff*s   evi- 

dence, the  demurrer  states  that  of  the 
defendant,  consisting  of  several  accounts, 
and  the  evidence  of  a  witness.  This  was 
proper,  as  this  Court  has  often  decided, 
that  a  demurrer  to  evidence  should  contain 
the  evidence  on  both  sides.  If  the  plain- 
tifif's  counsel  had  considered  the  demurrer 
frivolous,  he  would  have  refused  to  join  in 
it ;  and  the  Court,  if  they  had  agreed  with 
him  in  opinion,  would  not  have  compelled 
him  to  join.  In  that  event,  the  defendant 
would  have  excepted  to  the  opinion  of  the 
Court,  afnd  brought  up  the  case  in  that 
shape.  The  plaintiff's  counsel,  however, 
did  not  refuse,  but  joined  in  demurrer; 
and,  if  in  this  he  erred  in  judgment,  it 
was  an  error  of  which  his  client  might 
have  cause  to  complain,  but  I  cannot  see 
how  the  adversary  could  take  exception  to 
it.  It  was  placing  the  cause  pn  the  very 
ground  he  wished. 

It  is  next  contended,  that  the  evidence 
supports  the  plea  of  usury,  upon  two 
grounds:  1st,  Because,  in  the  annual  set- 
tlements, interest  is  added  to  the  principal, 
and  this  balance  is  made  an  interest-bear- 
ing fund  from  that  time  forwaird,  thus  tak- 
ing compound  interest.  2d,  Because,  in 
the  calculations  of  interest,  a  larger  sum, 
in  some  instances,  is  taken,  than  the  in- 
terest at  6  per  cent,  would  amount  to. 

With  respect  to  compound  interest,  there 
has  been  considerable  difference  of  opinion 
and  of  practice  in  the  English  Chancery. 
Some  of  the  early  cases  allowed  it ;  but  the 
general  rule,  as  settled  by  the  latter  cases, 
i8«  that  it  shall  not  be  allowed.  There  are 
still  some  special  circumstances,  under 
which  compound  interest  is  allowed;  as 
where  a  settlement  of  accounts  takes  place, 
after  interest  has  become  due,  and  an 
agreement  is  then  made  that  the  interest 
due  shall  thereafter  carry  interest;  or  the 
principal  and  interest  are  computed  in 
a  master's  report,  and  the  same  confirmed ; 
for,  after  confirmation,  it  is  considered  as 
a  judgment.  But,  an  agreement  made  at 
the  time  of  the  loan,  that  at  the  end  of  the 
year  interest  shall  become  principal,  will 
not  be  allowed ;  not  that  it  is  usury 
409  and  will  ^render  the  contract  illegal 
and  void,  but  because  the  Chancery 
considers  it  hard  and  oppressive  and  tend- 
ing to  usury.  The  agreement  that  interest 
become  due,  shall  carry  interest,  must  be 
prospective  only.  To  give  it  a  retrospect- 
ive effect;  to  say  that  interest  due,  shall 
bear  interest  from  a  time  previous  to  the 
agreement;  is  equally  objectionable,  as  an 
original  agreement  that  interest  when  due, 
shall  become  principal.  Perhaps  it  is 
more  mischievous;  for,  at  the  original 
agreement,  the  parties  are  independent  of 
each  other,  and  free  to  contract  or  not. 
Subsequently,  they  meet  on  different  and 
unequal  terms,  as  debtor  and  creditor,  the 
one  probably  distressed,  and  unable  to  pay ; 
the  other,  in  a  situation  to  take  advantage 
of  this  distress,  and  exact  oppressive  stip- 
ulations. It  is  said  by  Chancellor  Kent, 
Vanbenshooten  v.  Lawson,  6  Johns.  Rep. 
319,  that  the  agreement,  though  made  after 
the  interest    be   due,  and    to   operate   pro- 


spectively pnly,  must  also  be  in  writing; 
and  for  this,  he  refers  to  the  case  of  Thorn- 
hill  V.  Evans,  2  Atk.  330,  where  he  says. 
Lord  Hardwicke  directed  the  master,  in 
taking  an  account  of  what  was  due  for 
principal  and  interest  on  the  mortgage,  to 
enquire  what  arrears  of  interest  were,  from 
time  to  time,  agreed  in  writing,  to  be 
turned  into  principal  after  such  arrears  be- 
came due,  and  such  arrears  to  be  considered 
principal  from  the  respective  times  of 
such  agreement.  I  have  examined  the  case 
in  Atkyns,  and  I  can  find  not  a  word  (in 
my  edition)  either  in  the  case,  or  the 
Chancellor's  directions,  about  the  agree- 
ments being  in  writing.  Perhaps,  how- 
ever, it  is  not  amiss  that  the  general  posi- 
tion should  be  thus  modified.  The  case  in 
Atkyns  was  one  of  great  oppression,  and 
practised  by  counsel  on  his  client;  which 
was  properly  considered  as  rendering  it 
more  aggravated.  Lrord  Hardwicke  seems 
to  admit  there,  that  if  a  mortgagor  does 
not  pay  the  interest  regularly,  the  mort- 
gagee may,  upon  agreement,  turn  the  in- 
terest into  principal;  but  then  he  adds,  it 
must  be  done  fairly,  and  is  generally  upon 
the  advance  of  fresh  money,  and  even 
410  then,  it  is  *reckoned  a  hardship 
upon  a  mortgagor,  and  an  act  of 
oppression.  In  Chambers  v.  Gold  win,  9 
Ves.  254,  Lord  Eldon  says,  that  there  is 
nothing  unfair,  nor  perhaps  illegal,  in  tak- 
ing a  covenant  originally,  that  if  interest 
is  not  paid  at  the  end  of  the  year,  it  shall 
t>e  converted  into  principal;  but  this  Court 
will  not  permit  that  as  tending  to  usury, 
though  it  is  not  usury.  In  an  earlier 
case.  Waring  v.  Cunliff,  1  Ves.  junr.  99, 
Lord  Thurlow  had  said,  ^'my  opinion  is  in 
favor  of  interest  upon  interest,  because  I 
do  not  see  any  reason,  if  a  man  does  not 
pay  interest  when  he  ought,  why  he  should 
not  pay  interest  for  that  also.  But  (he 
adds)  I  have  found  the  Court  in  a  constant 
habit  of  thinking  the  contrary;  and  I  must 
overturn  all  the  proceedings  of  the  Court 
if  I  give  it."  In  ex  parte  Be  van,  9  Ves.  203, 
Lord  Eldon  remarks,  *'as  to  the  question 
of  compound  interest,  it  is  clear  you  cannot 
a  priori  agree  to  let  a  man  have  money 
for  twelve  months,  settling  the  balance  at 
the  end  of  six  months;  that  is,  you  cannot 
contract  for  more  than  5  per  cent,  agreeing 
to  forbear  for  six  months ;  but  if,  at  the 
end  of  six  months,  you  agree  to  settle  ac- 
counts (that  not  being  a  part  of  the  prior 
contract)  and  then  stipulate  that  you  will 
forbear  for  six  months,  upon  those  terms, 
that  is  legal."  Many  other  cases  might  be 
cited  to  support  the  positions  I  have  taken ; 
but  I  will  content  myself  with  referring  to 
Connecticut  v.  Jackson,  1  Johns.  Ch.  Rep. 
13.  Vanbenshooten  v.  Lawson,  6  Johns. 
Ch.  Rep.  319,  where  the  Chancellor  has  col- 
lected the  cases,  and  treated  the  subject 
with  his  usual  care  and  ability. 

The  next  objection  taken  is,  that  too 
much  interest  is  taken ;  as  the  accounts  A. 
B.  &  C.  will  shew.  I  have  examined  the 
calculations.  Some  of  them  are  correct; 
some  incorrect;  some  take  too  much,  some 
too  little  interest.  Upon  the  whole,  1  am 
inclined  to  think  there  is  less  interest  in-* 
eluded,  than  upon  the  strictest  principles 
the  party  was   entitled   to.     To   constitute 
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usary,  there  muat  be  an   intention    to  take 
more  than   legal  interest.     Wherever 

411  *8ttch  intention  appears  in  the  taking 
more  than  legal  interest,  it  is  evi- 
dence of  the  corrupt  agreement  required  by 
the  statute;  though  the  party  may  never 
have  heard  of  the  law,  or  may  think  that 
he  is  steering  quite  clear  of  it.  Ignorance 
or  mistake  of  the  law  excuses  no  man ;  but 
a  mistake  of  fact  does  excuse.  A  miscal- 
culation innocently  committed,  or  the  mis- 
take of  a  scrivener  in  putting  one  sum  for 
another,  will  never  charge  a  party  with 
usury.  The  errors  in  the  account  seem  to 
be  the  effect  of  pure  mistake.  This  is  an 
inference  which  a  jury  could  hardly  fail  to 
draw  from  an  inspection  of  the  account; 
and  which  the  Court  might  well  draw 
upon  the  demurrer,  if  it  were  necessary. 
But  it  is  not ;  for,  the  witness  who  made  the 
calculations  and  took  the  bond,  swears, 
that  he  had  no  intention  of  taking  usurious 
interest,  and  that  there  was  an  agreement 
to  correct  all  mistakes. 

I  am  clear  that  there  is  no  usury  proved, 
and  that  the   judgment  must   be   affirmed. 

JUDGE  GREEN. 

There  are  many  cases  in  which  the  tak- 
ing of  compound  interest  is  lawful,  as  in 
the  cases  mentioned  by  Judge  Carr.  But 
I  should  incline  to  think,  that  the  taking 
it  might,  under  circumstances,  be  usurious ; 
as,  if  upon  a  debt  of  long  standing,  for  the 
sake  of  getting  further  forbearance,  the 
debtor,  intead  of  giving  a  new  security  for 
the  principal  and  simple  interest,  incurred 
upon  the  debt,  were  to  agree  to  make  an- 
nual rests,  and  to  compound  the  interest 
for  the  time  already  past,  and  give  a  new 
securi'cy  for  the  principal  and  interest  so 
compounded,  the  whole  to  carry  interest. 
Such  an  accumulation  of  the  debt,  arising 
from  the  compounding  of  the  interest, 
might  be  considered  as  a  premium  for  the 
further  forbearance.  The  case  at  bar  has 
no  such  features.  The  balance  upon  the 
accounts  up  to  May  1,  1816,  due  to  the 
plaintiffs,  was  $102  08  cts.  Before  striking 
this  balance,  no  interest  was  charged. 

412  *From  that  time  until  the  24th  of 
September,  1817,  no  payment  what- 
ever was  made  by  the  defendant.  On  the 
30th  of  June,  1817,  the  account  is  again 
balanced,  and  interest  charged  up  to  that 
time,  from  the  1st  of  May,  1816,  on  the 
balance  then  due,  and  upon  the  cash  ad- 
vances made  to  the  defendant  up  to  that 
time,  from  the  dates  of  the  advances.  In 
adjusting  the  accounts  up  to  the  30th  of 
June,  1818,  S13  80  cts.  are  charged  for  in- 
terest, and  no  more.  This  is  charged  at  5 
months  interest  on  the  aggregate  balance  of 
the  30th  of  June,  1817,  composed  of  prin- 
cipal and  interest.  This  is  clearly  a  mis- 
take in  some  way  or  other;  and  the  plea 
alleges  that  this  interest,  S13  80.  was 
agreed  to  be  allowed  from  the  30th  of  June, 
1817,  to  the  30th  of  June,  1818.  Upon  ad- 
justing the  account  on  the  strictest  prin- 
ciples, in  regard  to  stating  interest,  the 
plaintiffs,  instead  of  $13  80,  were  entitled 
to  $17  84,  for  interest  on  the  principal  sum 
due,  between  those  periods;  and  the  bal- 
ance due  them  on  the  30th  of  June,  1818, 
was  $274  12,  instead  of  $270  11,  as  shewn 
by  the   accounts;  and    the    interest  on   so 


much  of  that  balance  as  was  principal,  up 
to  February  8,  1819,  when  the  bond  was 
given,  was  $9  71,  instead  of  $9  45,  as  in- 
cluded in  the  bond.  The  parties,  there- 
fore, have  not  stipulated  for  more  than* 
legal  interest.  If  a  mode  of  calculating 
interest,  which  gives  to  the  creditor  more 
than  legal  interest,  is  adopted,  and  the 
creditor  knows  it  will  have  that  effect,  he 
is  guilty  of  usury,  although  he  may  not 
suspect  that  he  is  violating  the  law.  But 
no  miscalculations,  nor  mistakes  of  the 
scrivener  in  dates,  sums  or  otherwise,  can 
make  the  transactions  usurious.  The  bond 
taken  in  this  case  does  not  secure  to  the 
plaintiffs  as  much  interest  as  they  were 
entitled  to ;  and  it  is  impossible  to  believe 
that  in  taking  it,  they  intended  to  secure 
usurious  interest.  The  judgment  should 
be  affirmed. 

JUDGE    CABELL    concurred,    and   the 
judgment  was  affirmed.* 


413    *^Nadenbush  and  Others  v.  Lane. 

July.  1890. 

Bond  with  Condltiont— Ball.— It  Is  error  to  require 
ball  in  an  action  on  a  bond  with  a  collateral  condi- 
tion. 

Judgment  by  Default— Record— Writ.t— In  cases  of 
judgments  by  default  for  want  of  appearance,  tbe 
writ,  with  the  endorsement,  is  a  necessary  part 
of  the  record. 

Appeal  from  the  Superior  Court  of  Berke- 
ley county ;  where  Lane  brought  an  action 
of  debt  on  a  bond  against  Nadenbush  and 
Harrison.  The  declaration  is  in  the  simple 
form  of  a  declaration  on  a  bond  for  the 
payment  of  money,  without  any  breaches 
assigned.  An  of^ce  judgment  was  obtained 
for  want  of  appearance,  and  a  writ  of  en- 
quiry  executed;  on  which  the  jury  found  a 
verdict  for  the  plaintiff.  The  Court  ren- 
dered judgment  against  the  defendants  and 
their  appearance  bail. 

The  record  contains  a  bond,  filed  with 
the  declaration,  which  is  an  appeal  bond. 
The  writ  has  an  endorsement  in  these 
words:  **Debt  on  an  appeal  bond.  Bail 
is  required." 

The  defendants  Nadenbnsh,  Harrison, 
and  their  appearance  bail,  obtained  a  su- 
persedeas. 

Johnson,  for  the  appellants,  contended : 
1.  That  bail  was  improperly  demanded  in 
this  case,  it  being  an  action  of  debt  on  a 
bond  with  collateral  condition.  For  this» 
he  referred  to  1  Rev.  Code,  499,  ch.  128^ 
§  42,  43.  Ruffin  v.  Call,  2  Wash.  181. 
Henderson  v.  Hepburn,  2  Call,  238,  239. 
Metcalfe  v.  Battaile,  Gilm.  191.     The  jndg- 


♦The  PRB8IDKNT  and  Judge  Coalter  absent. 

tBond  with  Condition— Action  on.— There  are  two 
modes  of  declarinsr  on  a  bond  with  a  collateral  con- 
dition, one  by  declaring-  upon  it  as  a  single  bond 
without  noticinsr  the  condition,  in  which  case  the 
defendant  craves  oyer  of  the  condition  and  pleads 
performance,  and  the  plaintiff  replies  by  assig-ninir 
breaches.  The  other  is  to  set  out  the  condition  in 
the  declaration  and  asslg-n  the  breaches  in  it.  Rey- 
nolds V.  Hurst.  18  W.  Va.  650.  citinsr  principal  case. 
See  further,  monographic  note  on  "Bonds"  ap- 
pended to  Ward  V.  Cbum.  I8  Gratt  801. 

(Judffment  by  Default— Reversmi— Defective  Service. 
—For  defective  service,  a  Judg-ment  by  default  at 
common  law  Is  reversable  by  writ  of  error,  and  not 
by  motion,  and  the  writ  and  return  are  part  of  the 
record.  Adkins  v.  Globe  F.  Ins.  Co..  4ft  W.  Va.  »1. 
32  S.  £.  Rep.  197.  The  principal  case  is  also  cited  in 
Barsramln  v.  Poitiaux,  4  Leigh  422.  See  further, 
monographic  notf  on  "Judfirments**  appended  to 
Smith  T.  Charlton,  7  GratL  425. 
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meDt  may  be  set  aside  for  this  caase,  as  is 
proved  by  cases  before  cited. 

2.  No  breaches  are  assifi^ned  in  this  case, 
which  is  erroneous,  according  to  the  estab- 
lished principles  of  law.  1  Rev.  Code,  ch. 
128,  g  82.  2  Chitt.  PI.  153.  Hardy  v. 
Bern,  5  Term.  Rep.  636.  Ward  A  al.  v. 
Fairfax  Jnstices,  4  Mnnf.  494. 

Leigh,  for  the  appellee,  contended,  that 
the  facts  on  which  the  objections  were 
founded,  did  not  appear  judicially 
4t4  *to  the  Court,  as  the  bond  was  not  a 
part  of  the  record ;  and  for  this  he 
cited  the  case  of  Craghill  v.  Page,  2  Hen. 
A  Munf.  446. 

July  31.    JUDGE  GREEN. 

It  is  admitted  that  there  is  error  in  this 
case,  in  requiring  bail,  and  entering  judg- 
ment against  him,  and  failing  to  suggest 
breaches  of  the  condition  of  the  bond,  if 
the  Court  can  ascertain  from  the  record, 
that  the  bond  sued  upon  was  really  a  bond 
with  a  collateral  condition.  But,  it  is  sug- 
crested,  that  in  a  case  like  this,  when  the 
declaration  states  the  obligation,  without 
intimating  that  there  was  any  condition  ; 
and  when  there  was  a  writ  of  enquiry,  the 
bond,  although  copied  into  the  record,  is 
not  properly  a  part  of  it.  If  this  were  so, 
still  this  would  appear  to  be  a  suit  upon  a 
bond  with  a  collateral  condition,  from  the 
plaintiff's  endorsement  on  the  writ,  which 
is  a  part  of  the  record.  In  all  cases  of  a 
judgment  by  default  for  want  of  appear- 
ance, the  writ  with  the  endorsement  is  a 
necessary  part  of  the  record,  that  it  may 
t>e  seen  whether  there  was  a  proper  foun- 
dation for  the  judgment,  both  as  to  the 
defendant  and  the  bail ;  and  the  fact  of 
there  having  been  a  writ  of  enquiry,  is  a 
proof  that  the  bond  had  a  condition,  and 
that  it  was  collateral.  If  it  was  a  single 
bill,  or  a  bond  with  a  condition  to  pay 
money,  no  writ  of  enquiry  could  have  been 
awarded;  but  final  judgment  should  have 
been  entered  for  principal  and  interest  by 
the  clerk. 

The  judgment  must,  therefore,  be  re- 
versed;  and  as  the  Court  below  ought  to 
have  dismissed  the  suit,  instead  of  execut- 
ing the  writ  of  enquiry,  this  Court,  giving 
such  judgment  as  the  Court  below  ought  to 
have  given,  should  dismiss  the  suit. 

The  other  Judges  concurred,  and  the  suit 
was  dismissed.* 
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Aairast,  1826. 
Caaltable  Relief— Usurious  Coatract— Measure  of  Re- 
lief, t— In  all  cases  where  a  party  applies  to  a  Court 
of  Equity  for  relief  against  an  usurious  contract 


•Tlie  Prssidbnt  and  Judge  Coalteb  absent 
te<|nfteble  Relief— Usurious  ContrecU -Measure  of 

Rellet— This  subject  has  already  been  so  thorouirhly 
discussed  In  this  series  of  reports  that  further 
comment  here  is  unnecessary.  It  will  only  be  at- 
tempted at  this  place  to  point  out  the  cases  citing- 
the  principal  case  on  the  subject  and  refer  to  the 
notes  already  written  for  further  information. 

Sec  principal  case  cited  in  Fitzhuarh  v.  Gordon.  3 
L.eiffh  «8:  Spenarler  v.  Snapp.  R  Leiffh  49».  fiOI,  508; 
Turpin  V.  Povall.  8  Leiarh  104,  108:  Manford  v. 
McVeiffh.  92  Va.  497.  28  S.  E.  Rep.  867:  Qreer  v.  Hale. 
05  Va.  534.  28  S.  E.  Rep.  873:  Davis  v.  Demminsr.  12 
W.  Va.  282,  209,  271,  278,  377.  289.  290. 

See  foot-note  to  Speuffler  v.  Snapp.  5  Leisrh  478: 
footnote  to  Turpin  v.  Povall.  8  Leiffh  98:  foot-note  to 
Bell  T.  Calhoun.  8  Gratt  22:  foot-note  to  Marks  v. 
Morris,  t  Munf.  407:  monographic  note  on  "Usury" 
appended  to  Coffman  ▼.  Biiller,  26  Gratt  098. 


whether  he  alleffes  in  his  bill,  that  he  is  able 
to  prove  the  usury  without  the  defendant's  con- 
fession, or  not.  he  can  only  be  relieved  upon  pay* 
ment  of  principal,  without  interest  under  the 
third  section  of  our  Act  of  Assembly.  Decided  by 
two  Judges  out  of  three. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

Scott  had  obtained  a  judgment  at  law 
against  Young,  for  750  dollars,  with  inter- 
est and  costs,  as  endorser  of  a  negotiable 
note,  executed  by  Dabney.  A  forth-coming 
bond  was  given,  and  forfeited,  and  judg* 
ment  obtained  on  it.  Young  then  filed  a 
bill  in  Chancery  to  injoin  this  judgment, 
on  the  ground  of  usury. 

The  bill  states,  that  the  complainant  be- 
came the  endorser  of  Dabney  on  a  note  for 
750  dollars,  payable  at  the  expiration  of 
fifty  days,  which  was  delivered  to  Scott  for 
the  consideration  of  712  dollars  and  50 
cents,  which  Dabney  had  borrowed  of 
Scott :  that  this  note  was  renewed  several 
times,  and  on  every  renewal  usurious  inter- 
est was  charged :  that  the  usurious  interest 
paid  by  him  amounted  to  168  dollars  and 
75  cents,  which,  deducted  from  the  sum  of 
712  dollars  and  50  cents,  the  principal  money 
borrowed,  would  leave  the  sum  of  543  dol- 
lars and  75  cents;  which  is  all  that  the 
complainant  is  bound  to  pay,  and  which 
he  is  ready  and  willing  to  pay.  He  there- 
fore prays,  that  the  judgment  for  the  whole 
amount,  exceeding  543  dollars  and  75  cents, 
may  be  injoined.  The  bill  calls  upon  Scott 
and  Dabney  to  answer,  on  oath,  all  the  al- 
legations above  set  forth ;  but  it  does  not 
allege,  that  the  complainant  is  able  to 
prove  the  usury  by  evidence  independent 
of  the  defendants'  answer. 

Scott  answered,  denying  that  the  sum 
originally  borrowed  was  712  dollars  and  50 
cents,  but  in  fact  725  dollars:  that  on  the 
several  renewals  of  the  note,  two  per  cent, 
per  month  only  was  charged,  but  was  never 
paid  by  the  said  Young;  but,  instead  of 
payment,  the  said  Young  gave  his  promis- 
sory notes  for  the  greater  part  of 
416  the  usurious  interest  ^charged;  at^d 
he  has  only  paid  135  dollars,  as  in- 
terest, &c. 

An  injunction  was  awarded,  on  filing* 
the  bill,  except  as  to  the  sum  of  543  dollars 
and  75  cents;  and  on  the  coming  in  of  the 
answer,  a  motion  was  made  to  dissolve; 
and  the  Chancellor  referred  the  accounts 
to  s  Commissioner. 

The  Chancellor  dissolved  the  injunction 
for  the  sum  of  242  dollars  and  8  cents,  with 
interest,  &c.  and  made  it  perpetual  for 
the  residue. 

Young  appealed. 

Johnson,  for  the  appellant. 

Bacchus,  for  the  appellees. 

August  1.     JUDGE  CARR. 

It  is  a  fundamental  principle  with  Courts 
of  Equity,  that  no  man  shall  be  forced  t<> 
accuse  himself;  nemo  tenetur  prodere  seip- 
sum.  In  conformity  with  this  maxim,, 
those  Courts  have  constantly  held  that  a 
defendant  may  demur  to  a  bill,  calling  on 
him  to  answer  any  matter  which  may  sub- 
ject him  to  fine,  forfeiture,  pains  or  penal- 
ties. Where  the  forfeiture  or  penalty  is 
entirely  in  the  power  of  the  plaintiff,  if  in 
his  bill  he  waives  it,  the  defendant  cannot 
demur,    but   must  answer.     The   English 
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Statute  of  Usury  subjected  the  usurious 
lender  of  mouey,  &c.  to  the  loss  of  the  sum 
lent.  This,  so  far  as  it  relates  to  princi- 
pal and  lefifal  interest,  the  Chancellors  have 
considered  a  penalty.  When,  therefore,  a 
bill  in  equity  called  on  the  defendant  to 
answer  as  to  an  usurious  transaction,  un- 
less it  waived  the  penalties  of  the  act,  and 
offered  to  pay  the  principal  with  legal  in- 
terest, the  defendant  might  demur.  This 
practice  of  the  English  Courts,  our  Legis- 
lature have  taken  as  the  basis  of  the  third 
section  of  our  Act  against  usury ;  chang- 
ing it  only  so  far,  as  to  subject  the  lender 
to  the  loss  of  all  interest,  and  the  payment 
of  the   costs   of   the   Chancery    suit. 

417  This  ^statute  I  have   always   consid- 
ered as  made  merely  to  place  that  on 

the  ground  of  law,  which  was  before  prac- 
tice ;  not  to  narrow  or  widen  that  practice, 
nor  to  make  any  change,  except  that  the 
lender  shall  lose  all  interest  and  pay  costs. 
I  consider  every  bill  in  equity,  for  relief 
against  usury,  a  bill  under  this  section; 
that  no  man  can  come  into  that  forum  for 
relief  from  the  principal  sum  borrowed,  as 
that  would  be  calling  on  equity  to  enforce 
a  penalty ;  nor  is  he  obliged  to  state  in  his 
bill  that  he  has  no  evidence  at  all,  and 
depends  wholly  on  the  answer;  and  if  the 
answer  deny  the  usury,  he  may  prove  it 
aliunde,  if  in  his  power.  But  however  he 
may  succeed,  whether  by  the  confession  of 
the  answer  or  other  proof,  I  think,  that  in 
the  language  of  the  law,  ^4he  lender  shall 
be  obliged  to  accept  his  principal  money 
without  any  interest,  and  pay  costs,  but 
shall  be  discharged  from  all  other  penalties 
of  the  act." 

My  opinion,  of  course,  is,  that  the  decree 
be  reversed,  and  entered  according  to  the 
principles  laid  down. 

JUDGE  GREEN. 

A  bill  was  filed  by  the  appellant  against 
the  appellee,  to  be  relieved  against  a  judg- 
ment at  law,  founded  upon  an  usurious 
contract.  The  bill  does  not  allege  either 
that  the  plaintiff  can  or  cannot  prove  the 
usury,  without  a  discovery  from  the  de- 
fendant; but,  after  stating  minutely  all 
the  circumstances  of  the  contract,  and  the 
subsequent  transactions  and  payments, 
calls  upon  the  defendant  to  answer  many 
particular  interrogations,  affirmative  an- 
swers to  which  would  completely  support 
the  charges  in  the  bill.  There  is  no  evi- 
dence of  the  usury,  except  the  admissions 
of  the  answer,  which  are  full. 

The  question  is,  as  to  the  measure  of  re- 
lief; whether,  under  the  provisions  of  our 
statute,  the  plaintiff  is  to  be  relieved,  upon 
the  payment  of  so  much  of  the  principal 
sum  as  remained  after  deducting  the  pay- 
ments made;  or,  under  the  principles  of  a 
Court    of    Equity,      independent     of 

418  *the   statute,    upon    the    payment  of 
the    balance   of   principal   and  legal 

interest  remaining  due  after  crediting  the 
payments.  The  Court  of  Chancery  adopted 
the  latter  rule,  and  was  probably  led  to  it 
by  the  discussions  in  Marks  v.  Morris; 
Stone  V.  Smith  &  Ware,  and  M'Pherrin 
v.  King;  the  bill  not  stating  that  the 
plaintiff  could  not  prove  the  usury,  but  by 
the  oath  of  the  defendant,  and  not  praying 
specific  relief  in  the  terms  of  the  act,  so  as 


to  shew  that  he  claimed  the  aid  of  the 
Court  by  virtue  of  the  statute. 

It  will  not  be  necessary  to  give  any  opin- 
ion as  to  the  result  to  which  the  Court 
came  in  Marks  v.  Morris.  Whenever  that 
shall  be  necessary,  it  should  be  considered 
in  a  full  Court.  But,  it  is  necessary  to 
consider  one  of  the  propositions  asserted 
in  that  case:  that  upon  a  bill  to  be  relieved 
against  an  usurious  contract,  the  Court 
must  apply  the  rule  existing  in  Courts  of 
Equity  before,  and  independent  of,  the  stat- 
ute, unless  the  plaintiff  prays  relief  upon  the 
distinct  ground  that  he  has  no  proof  of  the 
usury,  independent  of  the  defendant's  oath, 
and  shews  otherwise,  that  he  claims  relief 
under  the  statute  exclusively. 

To  understand  the  object  of  the  third 
section  of  our  statute,  it  is  necessary  to 
see  what  were  the  ptinciples  upon  which 
Courts  of  E^quity  proceeded  in  giving  relief 
against  usurious  contracts,  independently 
of  our  statute. 

A  Court  of  Equity  has  no  jurisdiction  to 
enforce  penalties;  and  it  was  held  that  the 
offence  prohibited  by  the  statutes  of  usury, 
was  the  taking  of  more  than  legal  interest : 
that  to  take  legal  interest  was  not  against 
the  policy  of  the  law :  that  the  forfeiture 
of  the  whole  of  the  money  lent,  and  sub- 
jecting the  usurer  to  the  forfeiture  of 
double  the  amount  lent,  in  cases  where 
he  had  received  the  usurious  interest, 
(a  forfeiture  recoverable  by  any  com- 
mon informer,)  were  penalties  pro- 
vided to  enforce  this  policy  of  the 
law:  that,  consequently,  to  declare  the 
debt  forfeited  upon  the  application  of  the 
debtor,  who  was  plaintiff,  would  be  to  en- 
force a  penalty :  but,  to  relieve  against  the 
usurious  excess,  would  be  to  promote 
the  policy  of  the  law  without 
419  *^enforcing  a  penalty,  and  was  war- 
ranted by  the  general  principles  of 
equity,  which  relieve  against  unconscion- 
able advantages  taken  of  the  necessitous 
circumstances  of  distressed  persons.  In  all 
such  cases,  the  Court,  upon  the  maxim, 
that  he  who  asks  must  do  equity,  relieves 
upon  the  condition  that  the  plaintiff  re- 
store to  the  defendant  what  he  has  received 
from  him.  To  effect  these  objects,  it  was 
necessary  for  the  plaintiff,  in  a  case  of 
usury,  expressly  to  waive  the  penalty  of  a 
forfeiture  of  the  debt  (which  was  in  his 
power,  no  other  being  interested,)  and  to 
offer  to  pay  the  principal  and  legal  inter- 
est. 

It  is  also  a  rule  of  a  Court  of  Equity, 
that  a  party  cannot  be  compelled  to  answer 
any  matter,  if  it  might  subject  him  to  a 
penalty.  His  answer  to  a  bill  charging 
usury  in  the  contract,  even  if  the  defend- 
ant had  not  received  the  usury,  would 
subject  him  to  the  penalty  of  the  loss  of 
his  whole  debt,  unless  the  penalty  was 
waived;  and  therefore,  it  must  be  waived 
by  the  plaintiff,  to  entitle  him  to  the  de- 
fendant's answer.  But,  cases  might  occur, 
in  which  the  defendant,  by  his  answer, 
might  subject  himself  to  a  penalty  which 
the  plaintiff  could  not  waive;  as,  if  the  de- 
fendant had  received  the  usurious  interest, 
in  which  case  he  would  be  liable  to  a  pen- 
alty recoverable  by  any  informer.  In  such 
case,  the  defendant  could  not  be  compelled 
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to  answer  to  the  charge  of  asarjr.  But,  if 
the  plaintifif  waived  the  penalty  which  was 
in  his  power,  and  could  prove  the  asnry 
without  a  discovery  from  the  defendant, 
upon  an  issue,  he  was  entitled  to  relief. 
Tliis  relief,  however,  was  measured  by  the 
same  rule,  whether  the  plaintiff  had  or  had 
not  the  benefit  of  the  defendant's  answer, 
upon  the  payment  of  principal  and  legal 
interest;  and  this,  because  the  Court 
would,  in  no  case,  enforce  a  penalty, 
and  because  the  party  who  had  asked 
equity  was,  as  a  condition  of  relief 
to  him,  required  to  do  equity.  The  re- 
lief upon  this  condition,  was  not  a  reward 
to  the  defendant  for  making  a  discovery; 
the  rule  that  a  party  should  not  be  com- 
pelled to  answer,  so  as  to  subject  him- 
self to    a    penalty,  being   applicable 

420  ^to   the   mode  of   proceeding   in   the 
cause,  for  the  purpose  of  ascertaining 

the  truth  of  the  case,  and  having  no  in- 
fluence upon  the  measure  of  relief,  that  be- 
ing determined  by  the  facts  ascertained, 
no  matter  how ;  and  upon  the  principles 
that  a  Court  of  Equity  would  not  enforce  a 
penalty,  ^nd  that  he  who  asks  equity  must 
do  it.  These  principles  run  through  all 
the  cases  in  the  English  Courts  upon  the 
snbject,  and  are  elucidated  by  the  cases  of 
Bosanquet  v.  Dashwood,  Cas.  Temp.  Talbot, 
38.  Brownsword  v.  Edwards,  2  Ves.  243, 
249,  and  Scott  v.  Ncsbitt,  14  Ves.  442. 

In  this  state  of  things,  the  Virginia 
L#egislature  enacted  that  the  borrower 
might  exhibit  his  bill  against  the  lender, 
or  a  discovery  relative  to  the  loan,  or  the 
re-payment  thereof;  and  *4f  thereupon  it 
shall  appear  that  moxe  than  lawful  interest 
was  reserved,  the  lender  shall  be  obliged 
to  accept  his  principal  money  without  any 
interest,  and  pay  costs;  but,  shall  be  dis- 
charged from  all  other  penalties  of  this 
act." 

What  was  the  object  of  this  act,  and 
what  is  its  literal  meaning?  It  applies  to 
all  cases,  whether  the  money  has  been 
paid  or  not.  The  relief  is  to  be  given,  if 
it  shall  appear  that  the  contract  was  usuri- 
ous, no  matter  how  the  fact  may  be  made 
to  appear.  The  sole  object  of  the  statute 
seems  to  be,  to  remove  the  difBculties  be- 
fore existing,  to  proceeding  in  Chancery, 
by  abrogating  by  force  of  the  statute,  in 
case  of  an  application  to  equity  for  relief, 
the  penalty  of  total  forfeiture,  whether  the 
plaintiff  in  express  terms  waives  that  pen- 
alty or  not;  and  in  case  of  a  payment  of 
the  usury,  to  abolish  the  penalty  recovera- 
ble by  an  informer;  so,  that  in  all  cases,  the 
defendant  might  be  justly  compelled  to  an- 
swer, and  the  cause  might  come  to  hearing 
in  Chancery,  upon  the  bill,  answers  and 
proofs,  instead  of  driving  the  party  in  the 
latter  case  to  a  demurrer  to  the  discovery, 
and  the  Court  to  investigate  the  charge  of 
usury,  by  an  issue.  One  other  object  of 
the  act  was,  to  prescribe  as  the  measure  of 
relief,  the  payment  of  the  principal  only, 
instead  of  the  principal  and  interest,  as 
was  before  practised. 

421  *This  obvious  and  literal  construc- 
tion cannot,  I  think,  be  controlled  by 

the  preamble  to  the  original  act  of  1734. 
That  preamble  is  now  no  part  of  the  exist- 
ing law.     A  preamble  may  be   resorted    to 


for  the  purpose  of  aiding  the  construction 
of  an  enacting  clause  which  is  equivocal 
in  its  terms,  but  not  to  control  the  literal 
and  unequivocal  terms  of  the  enactment; 
and  if  that  preamble  were  now  a  part  of 
the  law,  I  phould  not  think  it  had  any  effect 
upon  the  literal  terms  of  the  third  section. 
The  difficulty  of  proving  usury,  arising 
from  the  secrecy  with  which  such  contracts 
are  usually  made,  might  be  a  very  sufficient 
reason  for  giving  a  Court  of  Equity  juris- 
diction, to  give  a  general  relief  in  all  cases 
where  usury  appears,  no  matter  in  what 
way. 

The  consequence  of  the  construction 
given  to  the  statute  in  Marks  v.  Morris 
would  be,  that  if  the  defendant  admitted 
the  usury,  he  would  get  back  his  principal 
without  interest;  but,  if  he  denied  it,  am} 
it  was  proved,  one  of  these  consequences 
would  result ;  either  the  defendant  would 
be  entitled  to  his  principal  and  legal  in- 
terest, according  to  the  principles  of  a  Court 
of  Equity  existing  before  the  statute,  (in 
which  case,  he  would  receive  a  premium 
for  falsehood  and  perjury;)  or,  the  plain- 
tiff would  be  relieved  by  the  Court's  de- 
claring that  the  whole  debt,  principal  and 
interest,  was  forfeited ;  in  which  case,  the 
Court  would  act  directly  against  its  most 
ancient  and  best  settled  principles,  appli> 
cable  to  all  other  analogous  cases ;  or  the 
plaintiff  would  be  entitled  to  no  relief 
whatever;  in  which  case,  the  primary  ob- 
ject of  the  Legislature,  to  benefit  the  bor- 
rower by  facilitating  his  remedy  in 
Chancery,  and  relieving  him  to  a  greater 
extent  than  he  could  have  been  relieved 
before,  would  be  utterly  frustrated  in  very 
many  instances.  I  cannot  believe  that 
the  Legislature  intended  to  produce,  by 
the  act  in  question,  any  of  tnese  conse- 
quences; or  if  they  did,  that  they  would 
leave  that  object  to  be  attained  by  doubtful 
constructions  of  the  terms  of  the  statute. 
If  they  had  intended  either  of  these 
422  consequences,  *they  would  have  ex- 
pressed that  intent  hi  unequivocal 
terms. 

Upon  the  whole,  I  conclude  that  in  all 
cases  where  a  party  applies  to  a  Court  of 
Equity  for  relief  against  an  usurious  con- 
tract, if  he  is  entitled  to  relief  at  all,  he 
must  be  relieved  upon  the  terms  prescribed 
by  the  statute;  and  that  this  decree  must 
be  reversed,  and  the  injunction  perpetuated, 
except  as  to  so  much  of  the  principal  debt 
as  remains  unpaid. 

JUDGE  CABELL. 

The  bill  in  this  case  contains  no  allega- 
tion of  the  ability  of  the  complainant  to 
prove  usury,  otherwise  than  by  the  answer 
of  the  defendant.  On  the  contrary,  it 
merely  alleges  that  the  contract  was  usuri- 
ous, and  calls  upon  the  defendant  directly 
and  expressly,  to  answer  to  the  usury,  and 
prays  to  be  relieved  against  the  judgment, 
except  as  to  the  principal  sum  due ;  which 
principal,  the  complainant  expresses  his 
readiness  to  pay.  The  answer  acknowl- 
edges the  usury. 

As  the  bill  seeks  a  discovery,  and  asks 
the  precise  measure  of  relief  indicated  by 
the  third  section  of  our  act  of  Assembly 
against  usury,  (1  Rev.  Code,  373,)  lean- 
not  consider  it  in  any  other  light   than    as 
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a  bill  exhibited  under  that  section,  and  I 
am  consequently  of  opinion,  that  the  Chan- 
cellor erred  in  not  conforming  his  decree 
to  that  section. 

As  the  present  is  a  bare  Court,  as  none 
of  the  Judges  are  now  present  who  decided 
the  case  of  Marks  v.  Morris,  and  as  it  is 
not  at  all  necessary  to  the  decision  of  this 
ca&e,  (according  to  the  view  that  I  have 
taken  of  it,)  that  we  should  discuss  any  of 
the  principles  settled  in  Marks  v.  Morris, 
I  studiously  forbear  to  express  any  opinion 
in  relation  thereto. 

Decree  reversed.* 
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*Easley  v.  Craddock,  &c.t 

Auffust  18S6. 
ApprentlcMhlp-LiabUity  of  MMter— Medical  ServlcM. 

—The  master  of  an  apprentice  is  boand  to  pay  for 
medical  attendance  on  the  apprentice,  from  the 
very  natare  of  the  relation  between  master  and 
apprentice:  and  the  father  of  the  apprentice  Is 
only  bound,  when  the  services  have  been  rendered 
at  his  instance. 
Instructkms— Rev«rssl.t— The  instmctlon  of  a  Court 
will  not  be  reversed,  when  it  is  rl^ht  In  principle, 
but  the  reason  assig-ned  is  erroneous. 

An  action  of  assumpsit  was  brought  in 
the  County  Court  of  Halifax,  by  Craddock 
and  Tuck  against  Drury  Easley,  for  medi- 
cal attendance  on  the  son  of  the.  defendant. 
Plea,  non  assumpsit,  and  issue.  Verdict 
and  judgment  for  the  defendant. 

At  the  trial,  the  defendant  introduced 
evidence  to  prove  that  at  the  time  the  said 
medical  assistance  was  rendered,  the  said 
William  B.  Easley  (the  son  of  the  defend- 
ant.) was  living  at  the  house  of  a  certain 
8amuel  Williams,  under  an  indenture  of 
apprenticeship.  This  indenture  (which 
was  also  set  forth)  contains  a  clause,  that 
the  said  R.  Williams  shall  ^'furnish  for  the 
said  William  B.  Easley,  good  and  whole- 
some diet  and  lodging,  and  also  to  clothe 
him  the  said  Wm.  Easley,  with  good  and 
suitable  apparel,"  **and  in  all  things  gen- 
erally to  do  and  perform  whatsoever  is  just 
and  right  towards  the  said  W.  Easley,  &c." 
The  defendant  moved  the  Court  to  instruct 
the  jury,  that  by  the  said  covenant  and 
indenture,  the  said  S.  Williams  was  bound 
to  provide  medical  assistance  to  the  said 
W.  B.  Easley,  and  that,  therefore,  this 
action  could  not  be  maintained  against  the 
defendant;  which  instruction  the  Court 
gave,  and  the  plaintiffs  excepted. 

The  plaintiffs  appealed  to  the  Superior 
Court,  who  reversed  the  judgment  of  the 
County  Court ;  and  the  defendant  appealed 
to  this  Court. 

Johnson,  for  the  appellant,  contended 
for  the  liability  of  the  master,  and  relied 
upon  the  cases  of  Seaman  v.  Castel, 
424  *1  Esp.  N.  P.  Cas.  270.  Wennell  v. 
Abney,  Bos.  &  Pull.  247.  These 
cases  go  farther  than  the  case  at  bar,  be- 
cause they  relate  to  hired  servants,  and 
this  is  the  case  of  an  infant  apprentice, 
who  has  no  wages  as  a  reward  for  his  serv- 
ices like  the  former.  He  referred  also  to  4 
Comyn's   Dig.    857,    in    the  Addenda,  and 


•The  Pbesident  and  Judge  Coalter.  absent 
tPor  monoffrsphic  note  on  Apprentices,  see  end  of 
case. 

tSee  monographic  note  on  "Instructions**  ap- 
pended to  Womack  v.  Circle,  29  Gratt.  192. 

The  principal  case  is  cited  with  approval  In  Bal- 
lard V.  Chewnlnff,  49  W.  Va.  506,  89  S.  £.  Rep.  173. 


Rex  V.  Inhab.  of  Hales,  1  Stra.  99;  in  sup- 
port of  this  doctrine.  Medical  assistance 
is  provided  for  in  the  covenant  under  the 
head  of  **diet,"  and  the  clause  to  provide 
'*all  things  necessary,  &c." 

But,  if  the  County  Court  erred,  the  Cir- 
cuit Court  erred  also.  It  was  the  duty  of 
the  Circuit  Court  to  have  said  in  what  the 
County  Court  were  wrong.  If  the  County 
Court  were  right  in  saying  that  the  master 
was  liable  for  medical  assistance  afforded 
to  his  apprentice,  and  wrong  in  saying 
that  the  father  was  not  liable,  the  Circuit 
Court  ought  to  have  discriminated  between 
these  two  instructions,  and  not  to  have 
reversed  the  cause  in  toto,  without  point- 
ing out  the  error  into  which  the  County 
Court  had  fallen. 

Leigh,  for  the  appellee,  contended  that  a 
master  is  not  bound  for  medical  services  to 
an  hired  servant,  as  is  proved  by  the  cases 
cited  on  the  other  side ;  and  there  is  no 
distinction  between  the  cases  of  appren- 
tices and  other  servants. 

As  to  the  objection  that  the  Circuit  Court 
ought  to  have  discriminated  between  the 
good  and  bad  part  of  the  instruction  of  the 
County  Court,  the  appellant  cannot  make 
that  complaint,  because  he  moved  for  the 
instruction,  and  confounded  the  liability  of 
the  master  and  the  non-liability  of  the 
father,  in  one  motion.  There  can  be  no 
doubt  that  the  father  may  be  liable,  under 
certain  circumstances,  as  where  the  serv- 
ices were  rendered  at  his  instance.  But 
the  County  Court  have  said  that  the  father 
is  not  liable  under  any  circumstances. 
The  Court  gave  both  instructions  as  asked 
for,    and   if   any   part  is   erroneous,    the 

whole  must  be  reversed. 
425         *August  2.    judge;  GREEN  deliv- 
ered the  opinion  of  the  Court. § 

This  was  an  action  by  a  physician 
against  the  father,  for  the  recovery  of  a 
compensation  for  medical  attendance  upon 
an  infant  son.  After  the  plaintiff  gave 
evidence  of  his  attendance,  without  any 
proof,  as  far  as  appears,  that  the  attend- 
ance was  at  the  instance  of  the  father,  the 
defendant  proved  that  his  son  was,  at  the 
time  of  the  plaintiff's  service  rendered,  an 
apprentice,  and  resided  at  his  master's 
house;  and  produced  the  indentures  of  ap- 
prenticeship, by  which  the  master  cove- 
nanted **to  furnish  for  the  said  William 
Easley,  (the  apprentice,)  good  and  whole- 
some diet  and  lodging,  and  also  to  clothe 
him  with  good  and  suitable  apparel;  and 
furthermore,  to  use  the  said  William  Easley 
with  as  much  moderation  and  lenity,  as  is 
consistent  with  the  duties  required  of  him, 
and  in  all  things  generally  to  do  and  per- 
form whatsoever  is  just  and  right  towards 
the  said  William  Easley,  so  far  as  his  the 
said  Williams's  capacity  and  ability  will 
enable  him;*'  and  moved  the  Court  to  in- 
struct the  jury,  that  by  the  said  covenant 
and  indenture,  the  said  S.  B.  Williams, 
the  master,  was  bound  to  provide  medical 
assistance  tb  the  said  William  B.  Easley, 
and  that  therefore  this  action  could  not  be 
maintained  against  the  defendant :  which 
instruction  was  given. 

I  incline  to  think  that  the  terms   of    the 
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covenant  had  not  the  effect  attributed  to 
tbetn  bj  the  Court;  certainly  not,  unless 
the  duty  to  provide  medical  assistance  for 
the  apprentice,  devolved  by  law  upon  the 
master,  by  virtue  of  the  relation  of  master 
and  apprentice;  and  If  so,  whether  the 
performance  of  that  duty  was  secured  by 
the  covenant  or  not,  was  unimportant  in 
this  cause.  The  duty,  whether  implied  by 
law  or  stipulated  by  the  contract,  would 
have  the  same  effect  upon  the  rights  of  the 
parties  in  the  suit.  If,  therefore,  it  was 
the    duty    of  the    master,    resulting 

426  *from  the  relation  of  master  and  ap- 
prentice, to  provide  medical  attend- 
ance, the  instruction  of  the  Court  was 
substantially  right,  whether  that  duty  was 
provided  for  in  the  covenant  or  not,  so  far 
as  it  went  to  afl&rm  the  existence  of  that 
obligation. 

It  seems  to  be  settled  in  England,  that 
the  master  is  not  bound  to  provi<;ie  medical 
assistance  for  a  hired  servant,  unless  he 
stipulates  for  it  in  the  contract  of  hiring; 
although  the  contrary  was  holden  by  Lord 
Kenyon,  Seaman  v.  Castel,  1  Esp.  Ni.  Pri. 
Cas.  270;  Wennell  v.  Abney,  3  Bos.  A  Pull. 
247 ;  and  this  doctrine  appears  to  be  well 
founded.  The  wages  paid  by  the  master 
in  such  case,  are  the  means  of  providing 
for  the  servant  whatever  he  may  want, 
wbich  the  master  has  not  stipulated  in 
terms  to  furnish;  and  if  the  servant  should, 
during  his  service,  acquire  any  thing  by  his 
lat>onr  for  any  other,  the  master  would  not 
be  entitled  to  it.  The  onlv  remedy  of  the 
master  would  be  against  the  servant  him- 
self, if  he  had  been  injured  by  the  serv- 
ant's labouring  for  another,  unless  that 
other  had  seduced  the  servant  from  the 
master's  service. 

But,  the  case  of  an  apprentice  is  different. 
He  receives  no  compensation  from  the 
master,  except  his  maintenance  and  educa- 
tion; and  his  whole  labour  and  capacity 
belong  so  completely  to  the  master,  that 
any  thing  which  he  earns  during  his  ap- 
prenticeship in  due  to  the  master  directly, 
although  the  master  is  not  privy  or  assent- 
ing to  his  earning  it.  As,  if  an  apprentice 
runs-away  and  joins  a  privateer;  his 
f^bare  of  prize  money  is  due  to  the  master. 
3  Vin.  Abr.  21,  pi.  8.  15  Vin.  Abr.  326,  pi. 
1.  lb.  327,  pi.  4.  Meriton  v.  Hornsby,  1 
Ves.  48.  Hill  v.  Allen,  1  Ves.  83.  As  to 
the  maintenance  and  care  of  the  infant 
apprentice,  the  master  seems  to  be  placed 
in  loco  parentis,  and  subject  to  the  same 
obligations  as  a  father.  If  the  apprentice 
becomes  disabled  by  an  incurable  disease, 
the  master  is  still  bound  to  maintain  him. 
1  Strange,  99.  The  assumpsit  implied  in 
this  case,  from  the  mere  fact  of  rendering 
the  medical  service,  rested   upon   the 

427  master,    and    not   upon    the  ^father. 
But,  if  the  service  had  been  rendered 

at  the  instance  of  the  father,  and  upon  his 
credit,  he  would  have  been  responsible  to 
the  plaintiff,  notwithstanding  the  legal 
obligation  of  the  master. 

The  Court  was  therefore  right  in  in- 
structing the  jury,  that  the  master  was 
bound  to  provide  medical  assistance  for  the 
apprentice ;  but  it  did  not  follow,  as  they 
determined,  that  the  action  could  not  be 
maintained.    The  instruction  should  have 


been,  that  it  could  not  be  maintained,  un- 
less the  services  were  proved  to  have  been 
rendered  at  the  instance  of  the  defendant. 
The  judgment  of  the  Superior  Court,  re- 
versing that  of  the  County  Court,  is  there- 
fore right,  and  to  be  afifirmed. 


APPRBNTICBS. 

Who  May  Bind. -A  father  may  bind  his  Infant 
child  apprentice  by  indentures  to  which  the  child  is 
a  party,  but  indentures  of  apprenticeship  executed 
by  the  father,  without  the  child*s  concurrence,  are 
not  only  voidable,  but  void.  Pierce  v.  Massenburff, 
4  Leiffh  498.  See  SUte  r.  Reuff,  2»  W.  Va.  761.  2  S.  E. 
Rep.  801. 

And  overseers  of  the  poor,  under  a  proper  order 
of  a  county  court,  may  bind  out  children  within 
their  Jurisdiction.    Brewer  v.  Harris,  6  Qratt  286. 

Proceedings— Requirements  of  5tstate.— A  minor 
can  only  be  bound  as  an  apprentice  by  his  father,  or. 
if  none,  by  his  g-uardian,  or,  if  neither  father  nor 
guardian,  by  his  mother  with  the  consent,  entered 
of  record,  of  the  county  court  of  the  county  in  which 
the  minor  resides;  or.  without  such  consent.  If  the 
minor  being  fourteen  years  of  age  agree  in  writing 
to  be  so  bound,  or  unless  such  minor  be  found  beg- 
ging in  such  county,  or  is  likely  to  become  charge- 
able thereto,  and.  if  not  so  bound,  the  indentures 
of  the  apprenticeship  are  rold.  State  v.  Reuff.  29 
W.  Va.  761.  2  S  E.  Rep.  801.  See  CJode  of  Va..  S  2681: 
CJode  of  W.  Va..  p.  718. 

Same— Under  Order  of  Court— Appeal.— And.  if  in- 
fants are  bound  as  apprentices  pursuant  to  an 
order  of  the  county  court,  no  appeal  lies  from  such 
order.  Cooper  r.  Saunders.  1  Hen.  &  M.  418.  See 
Code  1887.  S  2681. 

Sama— Sama— CertloraH.— But,  where,  pursuant  to 
an  order  of  the  county  court,  infants  are  bound  ap- 
prentices, though  there  be  no  appeal  from  such 
order,  a  writ  of  certiorari  lies  to  bring  up  the  rec- 
ord and  correct  the  proceedings.  Cooper  v.  Saun- 
ders. 1  Hen.  &  M.  416. 

The  Contract— Parties-Remedies.— Where  the  in- 
dentures of  apprenticeship  contain  covenants  by 
the  master  in  favor  of  the  mother  of  the  appren- 
tices, and  also  in  favor  of  the  apprentices,  bat  the 
latter  are  not  parties  to  it,  it  is  valid,  and  the  reme- 
dies will  be  adapted  to  the  case.  Brewer  v.  Harris, 
6Gratt.  286. 

Same— Same— Sufficient  Execution.— Where  the 
order  of  court  directs  a  child  to  be  bound  out  by  the 
overseers  of  the  poor,  and  only  one  of  the  overseers 
executes  the  indenture  it  is  sufficient  Brewer  v. 
Harris.  6  Qratt  286. 

3ame— Binding  for  Shorter  Periods.— And.  when  the 
statute  directs  that  apprentices  shall  be  bound  out 
till  they  are  eighteen  years  of  age.  a  binding  out  till 
the  age  of  seventeen  is  valid.  Brewer  v.  Harris,  6 
Gratt  285. 

Rights  and  Liabilities- Medical  Attendance.— A  mas- 
ter of  an  apprentice  is  bound  to  pay  for  medical 
attendance  on  the  apprentice,  from  the  very  nature 
of  the  relation  between  master  and  apprentice: 
and  the  father  of  the  apprentice  is  only  bound 
when  the  services  have  been  rendered  at  his  in- 
stance.   Easley  v.  Craddock.  4  Rand.  423. 

Same— Bntlcing  Away.— Where  a  child  is  appren- 
ticed without  its  concurrence,  the  contract  being 
void,  a  party  who  entices  the  child  away  from  Its 
master  Is  not  liable  in  damages.  Pierce  v.  Massen- 
burg.  4  Leigh  493. 

Actions— Proper  Parties.— Covenant  will  not  lie  in 
in  the  name  of  the  apprentice  on  the  Indenture  of 
apprenticeship  entered  into  by  the  overseers  of  the 
poor  without  any  previous  order  of  court  for  bind- 
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inir  oat  tbe  apprentice.  Such  Indentare  is  not  a 
statutory  deed,  and.  therefore,  covenant  can  only 
he  maintained  on  it  in  the  name  of  the  overseers 
who  are  parties  to  it  Bullock  v.  Sebrell,  6  Leigh 
560.    See  Poindexter  v.  Wilton.  8  Munf.  188. 

Same— Same.— An  action  in  behalf  of  an  appren- 
tice, upon  his  indenture  of  apprenticeship,  should 
not  be  brouffht  in  the  name  of  the  overseer  of  the 
poor,  but  in  his  own  name.  Poindexter  v.  Wilton,  8 
Munf.  183.    See  Bullock  v.  Sebrell.  6  Leisrh  660. 

Qu«re— Removal— Leffal  Settlement.— If  the  appren- 
tice is  removed  out  of  the  county  or  corporation  in 
which  he  was  bound,  can  the  court  thereof  direct 
the  overseer  of  their  poor  to  send  for  and  bind  him 
to  another  master:  and  whether  an  apprentice  so 
moved  obtains  leiral  settlement  in  the  county 
wherein  he  is  moved  by  remaining  there  twelve 
n^onths  durinir  his  apprenticeship?  Cooper  v.  Saun- 
ders, 1  Hen.  A  M.  418. 


Hamilton  v.  Shrewsbury. 

Auffust,  1826. 

Bzecntloos*— ProceediBffs  Thereunder  Void— Effect.- if 

the  proceedinfiTS  under  an  execution  are  wholly 
void,  no  title  passes  by  the  sale  to  the  purchaser, 
and  the  defendant  may  have  redress  in  an  action 
of  detinue,  and  a  Court  of  Equity  has  no  jurisdic- 
tion. 

Same— Sale  Thereunder  Void— Misconduct  of  Sheriff— 
Equity  Jurisdiction.- If  the  execution  is  valid  so 
far  as  to  bind  the  property,  but  the  sale  under  it 
is  void,  on  account  of  the  interest  or  improper 
conduct  of  the  sheriff,  the  Court,  from  which  the 
execution  issued,  may  correct  the  abuse  of  its 
own  process,  by  quashlnir  the  execution.  Ac  and 
there  is  no  ground  for  equity  to  interfere. 

Same*— Improper  Conduct  of  Sheriff— Effect  on  Pur* 
chaser  without  Notice.— A  fair  purchaser  under  a 
sheriff's  sale,  without  knowledsre  of  any  improper 
conduct  on  the  part  of  the  officer,  acquires  a  valid 
title  to  the  property  purchased,  and  the  remedy 
of  the  party  injured  is.  by  action  at  law.  for  dam- 
ages, affainst  the  sheriff.  The  same  remedy  ap- 
plies where  a  sheriff  has  improperly  refused  a 
forth  com  inff  bond,  when  be  ouirht  to  have  re- 
ceived it. 

Appeal  from  the  Chancery  Court  of 
Greenbrier. 

Hamilton  filed  a  bill  against  Reynolds, 
Wangh,  and  Donnally,  to  injoin  a  judgment 
obtained  by  Waugb  against  him.  The  bill 
states,  that  the  complainant,  with  two 
others,  being  appearance  bail  for 
428  Stuart  and  Dennison,  judgment  *was 
rendered  against  them,  for  failing 
to  enter  special  bail:  that  an  execution 
having  issued  against  Stuart  and  Denni- 
son, and  no  property  being  found,  the 
deputy  sheriff,  Reynolds,  required  the  sure- 
ties to  pay  the  money:  that,  accordingly, 
one  of  the  bail  paid  his  proportion,  (one- 
third)  and  the  complainant  paid  his  propor- 
tion by  an  arrangement  between  him  and 
the  sheriff,  which  was  fully  satisfied :  that 
tbe  third  person,  who  was  appearance  bail, 
also  made  an  arrangement  with  the  sheriff, 
by  which  his  proportion  was  satisfied ;  so 
that  the  execution  was  completely  dis- 
charged: that,  notwithstanding  these 
transactions,  the  said  Reynolds  returned 
the  execution,  allowing  a  credit  only  for  a 
small  part  of  the  amount  paid,  and  levied 
it  on  a  slave  of  the  complainant  who  had 
run-away:  that  these  proceedings  took 
place  at  the  instance  of  Donnally,  to  whom, 
as  was  alleged,  the  benefit  of  the  said  ex- 
ecution had  been  transferred ;  that  the  com- 
plainant understands  that  it  is  the  intention 


*See  monofrraphic  note  on  "Executions**  appended 
to  Paine  v.  Tutwiler,  27  Gratt.  HO. 


of  the  said  Reynolds  to  proceed  to  the  sale 
of  the  said  slave,  &c.  He  therefore  prays,, 
that  the  proceedings  on  the  said  execution 
may  be  stayed,  &c. 

The  injunction  was  granted. 

The  complainant  afterwards  filed  an 
amended  bill,  stating,  that  the  said  Rey- 
nolds had  sold  the  slave  above  mentioned 
under  the  execution,  and  Shrewsbury  be- 
came the  purchaser  for  $525,  although  he 
was  worth  more  than  $1000;  that  the  slave 
was  not  present  when  sold,  the  said  Rey- 
nolds having  permitted  him  to  elope ;  that 
previous  to  the  day  of  sale  the  complainant 
had  offered  to  execute  a  forthcoming  bond, 
BO  as  to  leave  the  slave  in  the  possession 
of  the  complainant;  but  the  said  Reynolds, 
after  having  at  first  consented  to  receive 
it,  afterwards  refused ;  that  the  said  slave 
is  now  in  the  possession  of  Shrewsbury, 
who  receives  his  services  worth  $18  per 
month ;  that  the  complainant  apprehends, 
that  the  said  Shrewsbury  may  remove  him. 
He  therefore  prays,  that  Shrewsbury  may 
be    made    a    defendant    to  the   suit. 

429  *The    answer  of    Reynolds  denies, 
that  any  credit  ought   to    be   allowed 

to  the  complainant,  as  stated  in  the  bill, 
and  enters  into  a  detail  of  circumstances 
to  establish  his  denial ;  that  it  was  by  the 
complainant's  own  act,  that  the  credit 
was  not  allowed  on  the  execution ;  that  at 
one  period,  the  execution  was  acquired  by 
the  respondent,  but  it  was  afterwards 
wholly  transferred  to  the  said  Donnally; 
that  the  said  Donnally  sued  out  an  execu- 
tion, and  placed  it  in  the  hands  of  the  re- 
spondent, as  deputy  sheriff,  and  caused  it 
to  be  levied  on  the  said  slave,  who  was 
duly  advertised  and  sold  for  $525  cash,  and 
Shrewsbury  became  the  purchaser;  that 
previous  to  the  sale,  the  brother  of  the 
complainant  offered  himself  and  another^ 
as  sureties  in  a  forthcoming  bond ;  but, 
the  respondent  refused  to  receive  them,  as 
being  insufBcient,  which  he  believes  to  have 
been  the  fact ;  that  he  admits,  that  at  the 
moment  of  the  sale,  the  said  slave  was  not 
present,  but  he  had  been  within  an  hour 
or  half  an  hour  before;  that  just  before 
the  sale  began,  the  boy  absented  himself, 
but  without  the  knowledge  nor  even  suspi- 
cion of  the  respondent,  of  his  so  doing  or  in- 
tending to  do  so;  and  he  came  in  within  a 
few  hours  after  the  sale  was  over;  but,  his 
absence  did  not  occasion  the  smallest 
diminution  in  the  price,  for  which  he  sold  ; 
that  he  was  well  known  to  all  present,  hav- 
ing been  a  servant  in  a  tavern  at  Charles- 
ton for  many  years;  that  the  sum  of  $525 
was  the  full  value  of  the  said  slave,  Ac, 

Depositions  were  taken,  and  the  cause 
coming  on  to  be  heard,  the  Chancellor  de- 
creed that  the  bill  should  be  dismissed  as 
to  the  defendant  Shrewsbury,  and  the  cause 
retained  in  Court  against  the  other  defend- 
ants, for  accounts,  &c.  From  this  decree, 
the  plaintiff  appealed,  so  far  as  it  dismissed 
his  bill  as  to  Shrewsbury. 

Leigh,  for  the  appellant. 

Johnson,  for  the  appellee. 

430  *The  counsel  for  the  appellant  made 
three  objections  to  the  decree : 

1.  The  sale  was  void,  because  the  deputy 
sheriff  had  no  right  to  sell  the  property, 
he  being  interested  in  the  execution  as  the 
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assignor  of  Donnally,  and  therefore  respon- 
sible to  him,  if  the  execution  proved  fruit- 
less. 

2.  The  deputy  sheriff  acted  improperly  in 
refusing  the  security  tendered  on  the  forth- 
coming bond,  who  was  amply  sufficient,  as 
the  evidence  proves.  The  sale  was  there- 
fore void,  and  no  title  passed  to  Shrews- 
bury. 

3.  The  slave  was  a  run-away  at  the  time 
of  the  sale.  This  was  irregular.  The 
property  must  be  in  the  actual  possession 
of  the  sheriff,  and  present  at  the  sale.  He 
is  bound  to  keep  the  property  securely. 
This  circumstance  rendered  the  slave  much 
less  productive  than  he  would  have  been,  if 
he  had  been  present,  as  is  proved  by  the 
evidence. 

August  2.  JUDGJS  CABELL  delivered 
his  opinion,  in  which  the  other  Judges  con- 
curred.* 

The  sheriff  of  Kanawha  county,  by  virtue 
of  an  execution  against  the  goods  and 
chattels  of  the  appellant,  sold  a  slave  be- 
longing to  the  appellant,  at  public  sale, 
and  the  appellee  became  the  purchaser 
thereof.  The  object  of  the  bill,  in  this 
case,  is  to  recover  back  the  slave ;  and  the 
question  is,  whether  a  Court  of  Equity 
ought  to  interfere  for  that  purpose,  under 
the  circumstances  attending  the  case. 

The  sale  is  objected  to  on  three  grounds: 
1.  That  the  deputy  sheriff  was  so  interested 
as  to  be  incapable,  in  point  of  law,  of 
acting  as  sheriff  on  this  execution;  he 
having  once  owned,  and  having  assigned 
the  judgment :  2.  That  the  sheriff  refused 
to  receive  from  the  appellant,  a  forthcom- 
ing bond  with  good  security :  and  3.  That 
he  sold  the  slave  without  havinc:  him  pres- 
ent at  the  time  and  place  of  sale,   the   said 

slave  having  previously  run-away. 
431  *There  is  no  allegation  in  the  bill, 
of  any  fraud  or  collusion  in  the  ap- 
pellee, nor  of  any  knowledge  by  him  of  any 
fraud  or  improper  conduct  on  the  part  of  the 
sheriff. 

If  the  proceedings  under  the  execution 
were  wholly  void,  no  title  passed  by  the 
sale  to  the  purchaser,  and  there  was  no 
impediment  to  an  action  of  detinue  in  a 
Court  of  Law. 

If,  as  was  contended  by  the  counsel  for 
the  appellant,  the  levying  of  the  execution 
was  so  far  valid  as  to  bind  the  property, 
but  the  sale  thereof  was  void  on  account  of 
the  interest  or  improper  conduct  of  the 
sheriff  who  made  the  sale,  still  the  appel- 
lant had  complete  redress  at  law.  The 
Court,  from  which  the  execution  had  is- 
sued, would,  on  application,  have  corrected 
the  abuse  of  its  process,  by  quashing  the 
execution,  setting  aside  the  sale,  and  resti- 
tution of  the  property  might  have  been  en- 
forced at  law. 

In  neither  event,  therefore,  ought  a  Court 
of  Equity  to  interfere. 

But*  I  am  clearly  of  opinion,  that  the 
title  to  the  property  passed  by  the  sale  to 
the  appellee.  He  is  a  fair  purchaser,  with- 
out imputation  of  fraud  or  collusion,  and 
without  knowledge  of  any  improper  con- 
duct on  the  part  of  the  officer. 

The    mere    circumstance   of    the  sheriff 


having  sold  the  property  without  its  being 
present  at  the  time  and  |[place  of  sale,  is 
not,  of  itself,  sufficient  to  vacate  the  sale. 
Such  sale  may,  under  circumstances,  be 
right  and  proper.  There  is  no  proof  of 
such  loss  to  the  appellant,  as  would  justify 
the  Court  of  Equity  to  interfere,  even" if  it 
had  jurisdiction.  If  the  sheriff  has-been 
guilty  of  improper  conduct  in  this  respect, 
or  in  refusing  to  receive  a  deliverv  bond 
when  he  ought  to  have  received  it,  he  is 
responsible  for  damages  in  an  action  at 
law,  to  those  who  may  be  injured. 

This  case  is  very  different  from  that  of 
Carter  v.  Harris,  lately  decided  in  this 
Court.  In  that  case,  the  sheriff  was  the 
plaintiff    in    the   judgment.     He    sold    the 

property  under  the  execution,  and 
432      became  himself  the  purchaser,  *after 

having  fraudulently  taken  measures 
to  prevent  others  from  bidding,  or  giving 
a  fair  price  for  it.  It  was  his  own  per- 
sonal fraud  that  justified  the  interference 
of  equity.  There  is  no  such  ingredient  in 
this  case,  and  the  decree  ought  to  be 
affirmed. 


rrbe  Pbesidbnt  and  Judgb  Coaltbb,  absent. 
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Commonwealth   v.   Pierce's  Administrator. 

Auffast,  1828. 

Auditor— Power  to  Issue  Werrents.— By  the  ffeneral 
law  prescribinar  the  duties  of  the  Auditor,  he  is 
not  aathorlsed  to  Issae  a  warrant  for  any  claim, 
not  arlslnff  under  some  law  or  resolution  of  the 
General  Assembly:  and,  therefore,  a  claim  under 
the  act  of  January  8,  1814,  for  the  passage  of 
troops  over  a  toll-brldgre,  who  were  In  the  service 
of  the  Commonwealth,  but  not  taken  Into  the 
service  of  the  State  by  any  law  or  resolution,  can- 
not be  sanctioned  by  the  Auditor,  but  the  redress 
of  the  claimant  and  by  application  to  the  Lesrlsla- 
ture. 

nilitio-Requlsitlon  of  United  5Utee-UabUity  of  Vlr. 
irlnie  for  Expenses.— Exp«»nses  of  the  mlUtla  In 
time  of  war.  under  requisition  of  the  United  States 
are  properly  payable  by  them:  and  If  the  State 
of  Virginia  consents  to  advance  any  portion  of 
these  expenses,  she  Is  under  no  legal  or  moral 
obligation  to  pay  more. 

Same— Same— Same.— If  the  payment  of  these  ex- 
penses Is  left  by  law  to  the  discretion  of  the 
Executive,  a  party  cannot  claim,  as  a  matter  of 
legal  right  more  than  the  Executive,  in  their  dis- 
cretion may  choose  to  allow. 

Same— Statute- For  What  It  Provides.— The  act  of 
January  8.  1814.  only  provides  for  expenses  neces- 
sary to  place  the  militia  under  requisition  for 
the  service  of  the  United  States,  at  the  appointed 
place  of  rendezvous. 

The  administrator  de  bonis  non  of 
Thomas  Pierce,  deceased,  presented  to  the 
Executive  a  demand  of  his  intestate,  for 
the  liquidation  and  payment  of  a  claim 
against  the  State,  for  the  passage  of  certain 
companies  of  militia,  during  the  late  war, 
over  a  toll-bridge  belonging  to  the  intes- 
tate. The  amount  demanded  was  S317  45 
cents,  being  the  sum  due  at  the  legal  rate 
of  tolls.  The  Executive  referred  these  ac- 
counts to  the  military  accountant,  who  re- 
jected all  but  a  balance  of  $79  52  cents,  for 
which    the    Governor    gave     an    order    to 

the  Auditor  of  public  accounts 
433      *to  issue  a  warrant  on  the  Treasurer, 

and  charge  it  to  the  United  States. 
The  claimant,  refusing  to  accede  to  the 
abatement  which  had  been  made,  demanded 
of  the  Auditor  a  warrant  for  the  whole 
amount;  which  was  refused,  on  the  ground, 
that  the  Auditor  had  no  discretion  to  de- 
part from  the  direction  of  the  Executive, 
and  the  law  not  having  made  any  special 
provision  for  the   payment  of  such  claims. 
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The  claimant  appealed  to  the  Superior 
Court  of  Henrico,  where  the  decision  of 
the  Auditor  was  reversed,  and  the  whole 
claim  allowed;  from  which  decision,  an 
appeal  was  taken  by  the  Commonwealth, 
with  an  agreement  that  the  facts  above 
stated,  in  substance,  should  be  considered 
as  a  case  agreed. 

The  Attorney  General,  for  the  appellant, 
contended,  that  neither  the  Auditor  nor 
the  Superior  Court,  had  any  jurisdiction  to 
control  the  decision  of  the  Executive  in 
this  case:  that  the  subject  of  this  claim 
was  submitted  by  the  acts  of  1814,  to  the 
discretion  of  the  Executive,  and  the  mili- 
tary accountant  was  created  only  to  obey 
their  directions:  that  this  case  did  not 
come  under  the  general  law  authorising 
appeals  from  the  Auditor.  He  referred  to 
1  Phill.  Bvid.  281.  and  Moody  v.  Thurs- 
ton, 1  Stra.  481,  to  shew  that  in  a  case 
like  the  present,  the  decision  of  a  board, 
created  by  statute,  is  conclusive. 

M.  Robinson,  for  the  appellee,  replied, 
that  the  acts  of  1814,  did  not  apply  to  this 
case:  that  the  bridge  was  authorised  by 
law,  and  the  tolls  then  fixed  were  a  con- 
tract with  Pierce,  and  the  Legislature  had 
no  power  to  alter  those  terms:  that,  to  con- 
tend that  the  Executive  had  the  power  of 
decidiniz:  finally  upon  this  claim,  would  be 
to  give  them  judicial  power,  in  opposition 
to  the  express  provisions  of  the  constitu- 
tion. 
434  ♦August  5.  JUDGE  GREEN  de- 
livered the  opinion  of  the  Court.* 

From  the  case  agreed,  it  appears  that  in 
1813  and  1814,  many  companies  of  militia 
in  the  service  of  the  Commonwealth  passed 
over  a  bridge  belonging  to  the  intestate  of 
the  appellee,  which  was  established,  and 
the  rates  of  toll  fixed,  by  an  act  of  Assem- 
bly. The  tolls  for  the  passage  of  these 
troops,  at  the  legal  rate,  amounted  to 
$317  45  cents.  The  intestate,  in  1816,  ap- 
plied to  the  Executive  for  the  payment  of 
this  account.  They  referred  the  accounts 
to  the  military  accountant,  and  he  allowed 
only  $79  52  cents,  as  due  upon  them ;  for 
which  the  Governor  gave  an  order  to  the 
Auditor  to  issue  a  warrant  on  the  Treas- 
urer, and  charge  it  to  the  United  States. 
The  claimant  refused  to  accept  the  smaller 
sum;  and  in  1825,  the  appellee,  his  admin- 
istrator, claimed  of  the  Auditor  a  warrant 
for  the  whole  amount  of  $317  45  cents, 
which  he  refused  to  issue.  Thereupon,  the 
appellee  petitioned  the  Superior  Court  ot 
Henrico  for  an  appeal  from  the  decision  of 
the  Auditor,  which  was  allowed,  and  the 
decision  reversed.  The  Superior  Court  di- 
rected a  warrant  to  issue  for  the  whole 
amount  of  the  demand. 

The  propriety  of  this  order  depends  upon 
several  acts  of  Assembly,  the  general  act 
prescribing  the  duty  of  the  Auditor  of 
Public  Accounts,  and  the  acts  providing  ' 
for  the  payment  of  certain  military  ex- 
penses and  the  appointment  of  a  military 
accountant. 

The  first  of  these  acts  is  a  general  and 
permanent  law,  and  directs  that  the  Audi- 
tor shall  audit  all  accounts,  claims  and 
demands   whatsoever,    against   the  public. 


*Tbe  Pbesidbnt  and  Judge  Coaltbr,  absent 


arising  under  any  law  or  resolutioc  of  the 
General  Assembly,  and  grant  to  every  pub- 
lic claimant  authorised  by  law  to  demand 
the  same,  a  warrant  on  the  Treasurer  for 
the  sum  due;  and  when  he  shall  disallow 
or    abate    any    article     of     demand 

435  ^against    the    Commonwealth,      any 
person    thinking    himself   aggrieved 

thereby  may,  by  petition,  appeal  to  the 
Superior  Court  of  Chancery  or  Superior 
Court  of  Law  held  at  Richmond,  for  re- 
dress, and  such  Court  shall  proceed  to  do 
right  therein :  and  a  like  petition  shall  be 
allowed  in  all  other  cases  to  any  other 
person,  who  is  entitled  to  demand  against 
the  Commonwealth  any  right  in  law  or 
equity. 

The  act  of  January  8,  1814,  provided  for 
a  particular  occasion.  After  reciting  that 
it  was  the  duty  of  the  United  States  to  de- 
fray all  expenses  incurred  in  the  defence 
of  the  United  States,  and  especially  such 
as  were  necessary  to  give  effect  to  the  req- 
uisitions of  militia  called  out  by  the  Pres- 
ident of  the  United  States  in  the  service 
thereof;  but  no  provision  having  been 
made  by  the  United  States  for  certain  ex- 
penses rendered  necessary  by  the  march 
of  certain  detachments  of  militia  to  Nor- 
folk and  elsewhere,  it  provides,  that  the 
Executive  be  authorised  to  cause  to  be 
paid  any  expenditures  heretofore  incurred 
or  hereafter  to  be  incurred,  for  the  sup- 
port, equipments  and  transportation  of 
any  part  of  the  militia  to  the  place  of 
rendezvous,  which  in  their  discretion  inaj 
be  deemed  just  and  necessary,  and  ap- 
propriated $100,000  to  the  purposes  of  the 
act. 

To  enable  the  Executive  to  carry  this  act 
into  effect,  another  act  passed  on  the  1st  of 
February,  1814,  authorising  the  Executive 
to  appoint  a  military  accountant  to  per- 
form such  duties  as  they  might  assign  to 
him,  in  the  settlement  of  military  claims 
and  accounts. 

The  act  of  January  1814,  provided  for  no 
other  militia  expenses  than  those  neces- 
sary to  place  the  militia  under  requisition 
for  the  service  of  the  United  States,  at  the 
appointed  place  of  rendezvous;  expenses 
which  were  properly  payable  by  the  United 
States,  but  which  they  had  not  provided 
for,  as  is  expressly  stated  in  the  act.  The 
moral  obligation  to  pay  those  expenses  de- 
volved on  them,  and  not  on  the  State  of 
Virginia ;  and  without  the  provision  made 
by  the  act  of  1814,  there  would  have  been 
no  legal  or  moral  claim  upon  the  State 

436  of  Virginia  to  pay  any  "part  of  those 
expenses.    That  this  was  the  class  of 

expenses  intended  to  be  provided  for  by 
the  act,  appears  not  only  from  the  terms  of 
the  act,  but  by  the  circumstances  that  no 
provision  was  made  for  supporting  or  de- 
fraying the  expenses  of  the  militia  after 
they  reached  the  place  of  rendezvous,  nor 
was  there  any  law  for  employing  any  part 
of  the  militia  in  the  service  of  the  State, 
and  paying  their  expenses.  Both  the 
claimant  and  the  Executive  understood 
that  the  troops,  on  account  of  which  the 
charges  in  question  were  incurred,  were 
troops  in  the  service  of  the  United  States. 
The  accounts  were  exhibited  by  the  party 
as  accounts  against  the  United  States ;  and 
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the  portion  directed  to  be  paid  by  the  Cx- 
«cative,  was  directed  to  be  charged  to  the 
United  States.  The  Legislature,  provid- 
ing for  the  payment  of  those  expenses 
which  were  properly  chargeable  directly 
upon  the  United  States,  might  justly  limit 
the  advances  to  be  made,  by  any  rule,  ac- 
<:ording  to  their  discretion.  They  accord- 
ingly limited  the  payments  to  be  made  by 
the  Execntive,  to  such  as  in  their  discre- 
tion might  be  deemed  just  and  necessary. 
A  party,  claiming  under  this  act,  can 
claim  as  a  matter  of  legal  right,  only  so 
mnch  as  the  Executive  in  their  discretion 
choose  to  allow.  The  grounds  upon  which 
they  disallowed  the  greater  part  of  the 
claims  in  the  case,  do  not  appear ;  nor  is  it 
material  that  they  should,  since  the  subject 
was  committed  to  their  sound  discretion. 
The  Auditor  bad  no  authority  to  audit  the 
accounts  in  question  originally.  His  duty 
was,  to  issue  his  warrant  for  the  sum  di- 
rected by  the  Executive  to  be  paid.  He 
had  no  authority  to  control  the  judgment 
of  the  Executive  in  this  particular,  any 
more  than  he  has  to  control  the  discretion 
of  the  Executive,  the  Courts  of  Justice,  and 
other  tribunals,  to  whose  discretion  is  con- 
fided the  making  allowances  to  persons 
who  render  services  to  the  public  in  many 
other  instances,  without  any  limit  to  that 
<li8cretion.  When  there  is  such  a  limit 
fixed  by  law,  it  is  the  duty  of  the  Auditor 
not  to  carry  into  effect  any  order  tran- 
scending the  legal  limitation  upon  that 
discretion.     In  this  case  there  was  no  such 

limit. 
437         *We  are  not,  however,  at  liberty  to 

consider  this  as  a  case  falling  under 
the  act  of  1814.  The  case  agreed  expressly 
states,  that  the  troops  were  in  the  service 
of  the  Commonwealth.  By  what  authority 
they  were  so,  is  not  stated.  There  was  no 
law  or  resolution  of  the  General  Assembly, 
that  authorised  any  militia  to  be  employed 
in  the  service  of  the  State,  or  providing 
for  the  payment  of  the  expenses  thereby 
incurred.  In  such  a  case,  the  Auditor  could 
audit  no  account,  nor  issue  any  warrant, 
for  such  expenses.  His  power  is  to  audit 
accounts  and  issuje  warrants  to  those  au- 
thorised by  law  to  demand  the  latter,  for 
demands  arising  under  some  law  or  resolu- 
tion of  the  General  Assembly.  If  in  a 
case  of  emergency,  the  Executive  were  to 
call  the  militia  into  service,  the  expenses 
incurred  thereby  could  only  be  provided  for 
by  subsequent  legislation.  The  pay  and 
subsistence  of  the  troops,  and  other  ex- 
penses incident  to  their  service,  could  not 
t>e  adjusted  by  the  Auditor  and  the  Courts 
of  Justice  upon  the  principles  of  a  quantum 
meruit  or  quantum  valebat. 

That  part  of  the  general  law  which  au- 
thorises an  original  petition,  upon  which 
right  is  to  be  done  to  any  person  having 
any  demand  in  law  or  equity  against  the 
Commonwealth,  cannot  apply  to  such  a 
case  as  this.  Such  demand  must  be  foundcl 
upon  some  existing  law.  No  such  demand 
can  exist  against  the  public  upon  the  prin- 
ciples of  implied  assumpsits,  unless  it  be 
founded  upon  some  contract  authorised  by 
law,  made  by  a  public  asrent,  or  upon  the 
payment  to  the  Commonwealth,  of  money 
which  she  was  not  entitled  to  claim. 


If  any  injustice  was  done  to  the  complain- 
ant by  the  Executive,  in  rejecting  the 
larger  part  of  his  claim,  he  can  only  be 
relieved  by  an  application  to  the  Legisla- 
ture. The  order  must  be  reversed,  and  the 
petition  dismissed. 
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^Endert,  &c.  v.  Brune. 

AuffQSt,  1820. 
Principal    and    Surety— Substitution— Csm  at  Bar.— 

Where  A.  gives  his  bond  for  duties  on  ffoods  im- 
ported into  the  United  States,  for  B.  the  importer, 
and  B.  is  not  bound  in  the  bond;  If  A.  discharsresl 
the  bond,  it  seems  that  he  cannot  be  placed  in  the 
condition  of  the  United  States,  as  to  priority,  in  a 
claim  afirainst  A.  under  the  law  of  Congress. 

Same— Same— Same.— But,  upon  general  principles 
of  equity,  A.  In  such  case,  will  be  substituted  in 
place  of  the  creditor  (the  U.  S.)  and  have  every 
preference  that  the  U.  S.  were  entitled  to. 

Same— Same— Operation  of  Doctrine.*— Equity  does 
not  regard  form  but  substance;  and  therefore  it 
does  not  require  that  a  surety  shall  be  bound  in 
the  same  bond  with  his  principal,  in  order  to 
make  the  doctrine  of  substitution  operate,  but 
merely  that  having  bound  himself  for  the  debt  of 
the  principal  debtor,  he  should  have  paid  it 

This  was  an  appeal  from  the  Richmond 
Chancery  Court,  where  Brune  (suing  for 
the  benefit  of  the  house  of  Van  Kapff  & 
Brune)  filed  his  bill  against  Shelton  &.  Co. 
and  Enders  and  Clarke,  their  trustees. 
The  bill  states,  that  Shelton  St  Co.  im- 
ported in  the  ship  Clara,  certain  goods  and 
merchandize,  from  Bremen  to  Baltimore: 
that  at  the  particular  instance  and  request 
of  the  said  Shelton  &  Co.  and  under  the  rule 
of  the  Custom  House,  requiring  that  the 
obligors  in  the  duty  bonds  should  reside  in 
Baltimore,  the  complainant  was  induced  to 
become  bound  in  bonds  for  the  duties  on 
the  goods  so  imported,  to  the  United  States, 
and  procured  two  other  persons  to  join  in 
the  said  bonds:  that  the  said  bonds  were 
fully  paid  to  the  United  States  by  the  com- 
plainant: that  the  said  Shelton  Sl  Co.  had 
assigned  over  all  their  e£Fects  to  Knders 
and  Clarice,  for  the  benefit  of  certain  cred- 


•Subrogation— On    What    Doctrine    Pounded.- The 

doctrine  of  subrogation  cannot  be  perverted  so  as 
to  work  injustice.  It  Is  the  creature  of  equity,  and 
justice  is  its  object  It  is  founded  upon  principles 
of  equity  and  benevolence,  and  is  only  to  be  admin- 
istered in  a  clear  case,  and  never  to  the  prejudice 
of  the  rights  of  others.  Miller  v.  Holland.  84  Va. 
659, 5  S.  E.  Rep.  701.  citing  the  principal  case  as  au- 
thority for  the  statement. 

The  doctrine  of  subrogation  is  the  offspring  of 
natural  justice,  and  is  not  founded  in  contract.  It 
is  the  creature  of  equity,  and  is  so  administered  as 
to  attain  real  essential  justice  without  regard  to 
form.  "It  has  nothing  of  form,  nothing  of  techni- 
cality about  it,  and  he  who.  In  administering  it 
would  stickln  the  letter,  forgets  the  end  of  its  crea- 
tion, and  perverts  the  spirit  which  gav-e  if  birth." 
Douglass  v.  Fagg,8  Leigh  598:  Hudson  v.  Dismukes, 
r?  Va.  247;  Fidelity  Ins..  etc.,  Co.  v.  S.  V.  R.  Co..  86  Va. 
17.  9  S.  E.  Rep.  759:  Sands  v.  Durham.  99  Va.  268,  88  S. 
E.  Rep.  145:  Hawker  v.  Moore,  40  W.  Va.  51.  20  S.  E. 
Rep.  849:  Myers  v.  Miller.  46  W.  Va.  817;  31  S.  E.  Rep. 
981 :  Pace  v.  Pace.  95  Va.  798.  80  S.  E.  Rep.  861. 

Again  in  McNeil  v.  Miller,  29  W.  Va.  483.  2  S.  E. 
Rep.  887,  it  is  said:  "The  doctrine  of  subrogation  is 
derived  from  the  civil  law,  and  has  been  adopted 
by  our  courts  of  equity.  It  is  treated  as  a  creature 
of  equity,  and  administered  so  as  to  secure  real  and 
essential  justice  without  regard  to  form,  and  is  in- 
dependent of  any  contractual  relations  between 
the  parties  to  be  affected  by  it  It  is  broad  enough 
to  include  every  Instance  in  which  one  party  pays  a 
debt  for  which  another  is  primarily  answerable, 
and  which,  in  equity  and  good  conscience  should 
have  been  discharged  by  the  latter:  but  it  is  not  to 
be  applied  in  favor  of  one  who  has.  offlcioualy  and 
as  a  mere  volunteer,  paid  the  debt  of  another,  for 
which  neither  he  nor  his  property  i»  as  answerable, 
and  which  he  was  under  DO  obligation  to  pay:  and 
it  is  not  allowed  where  it  would  work  any  injustice 
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itors  specified  in  the  deed  of  assignment: 
that  at  the  complainant  having  paid  off  tLe 
said  duty  bonds,  conceives  that  he  is  en- 
titled to  be  paid  out  of  the  effects  of  Shel- 
ton  &  Co.  the  amount  of  the  said  bonds,  in 
preference  to  any  other  creditor,  not  only 
on  the  ground  of  the  law  relative  to  the 
collection  of  duties,  but  upon  the  general 
principles  of  equity.  The  bill  prays  that 
the  said  Shelton  &  Co.,  and  Bnders  and 
Clarke  may  be  made  defendants :  that  the 
said  trustees  may  be  compelled  to 
439  exhibit  the  deed  of  *trust  aforesaid: 
that  they  be  decreed  to  pay  the  de- 
mand of  the  complainant  out  of  the  trust 
subject,  &c. 

The  answer  of  Enders  and  Clarke  admits 
the  assignment  of  the  co-partnership  effects 
of  Shelton  &  Co.  to  them  as  trustees :  that 
they  believe  that  each  of  the  partners  of 
the  said  firm,  has  made  an  assignment  of 
his  individual  estate  to  trustees,  since  the 
assignment  of  their  partnership  funds; 
and  they  refer  the  complainaht  to  their  an- 
swer in  another  suit,  for  a  similar  demand, 
for  their  grounds  of  defence  to  the  allega- 
tions of  the  plaintiff. 

The  plaintiff  filed  an  amended  bill,  mak- 
ing Chamberlayne  and  Bacchus  defend- 
ants, as  the  trustees  of  Walter  Shelton  (one 
of  the  firm  of  Shelton  A  Co. )  alleging, 
that  the  said  Walter  had  conveyed  to  them, 
for  the  benefit  of  certain  creditors,  a  con- 
siderable property  real  and  personal,  other 
than  that  conveyed  by  the  first  deed :  that 
the  said  Walter,  at  the  time  he  executed  the 
said  second  deed,  was  entirely  insolvent, 
and  had  no  other  estate  than  that  conveyed 
by  the  said  deed :  that  the  Sheltons  have 
both  taken  the  oath  of  insolvent  debtors. 
The  bill  prays  also,  that  the  several  cred- 
itors under  the  two  deeds  aforesaid  may  be 
made  defendants. 

Enders  and  Clarke  answered  the  amended 
bill,  suggesting  that  the  second  deed  was 
not  made  to  secure  bona  fide  creditors; 
and  that,  therefore,  if  the  plaintiff  is  en- 
titled to  the  preference  which  he  claims, 
his  demand  ought,  in  equity,  to  be  paid  out 
of  that  fund,  rather  than  out  of  the  prop- 


to  the  rights  of  others.  CleviD^er  v.  Miller,  27 
GratL740:  Enders  v.  Brune.  4  Rand.  488;  Lewis  v. 
Palmer,  28  N.  Y.  271;  Sheld.  Subr.  SSl-8,  and  cases 
cited."  The  principal  case  Is  also  cited  with  ap- 
proval on  the  subject  of  substitution  In  Ford  v. 
Thornton,  8  Leifirh  700;  Powell  v.  White,  11  Lelffh 
816.  335,  882;  foot-note  to  Buchanan  v.  Clark.  10  GratL 
164;  Jones  v.  Phelan,  20  Gratt.  243;  Johnson  v. 
Younsr.  20  W.  Va.  661;  Norris  v.  Woods,  89  Va.  876.  17 
S.  E.  Rep.  652.  See  further,  on  this  subiect,  mono- 
graphic note  on  "Subrofiratlon"  appended  to  Janney 
V.  Stephen,  2  Pat.  &  H.  11. 

Same— Sureties.— A  principal  for  whom  another, 
at  his  request,  undertakes  as  security,  althougrh 
such  principars  name  does  not  appear  in  the  obli- 
gation given  by  the  surety,  is  as  much  bound  to 
indemnify  such  surety  for  what  he  pays  on  the 
obligation  as  if  his  name  appeared  in  it  as  principal, 
and  the  surety  in  such  case  is  entlUed  by  subroga- 
tion to  enforce  for  his  exoneration  or  indemnity  all 
the  rights,  remedies  and  securities  of  the  creditor 
against  the  principal  debtor.  Harnsberger  v.  Yan- 
cey, 33  Gratt.  539.  saying  that  Enders  v.  Brune  was  de- 
cided upon  this  principle.  To  the  same  effect,  the 
principal  case  was  cited  in  Sherman  v.  Shaver,  75 
Va.  11. 

Same— Same— EsUte  of  Principal.— That  the  surety 
has  the  right  of  substitution  against  the  estate  of 
his  principal,  where  payment  of  a  preferred  debt 
has  been  made  by  such  surety  after  the  death  of 
the  principal,  would  seem  to  be  settled  in  Virginia. 
Robertson  v.  Trigg.  32  Gratt.  86,  referring  especi- 
ally to  the  principal  case. 


erty  conveyed  to  them,  which  was  intended 
to  satisfy  real  and  bona  fide  debts. 

The  Chancellor  decreed  that  the  defend- 
ants Enders  and  Clarke  should  pay,  out  of 
the  trust  subject  in  their  hands,  the 
amount  claimed  by  the  plaintiff,  with  in- 
terest, &c. 

Enders  and  Clarke  appealed. 

Bcott,  for  the  appellants. 

Nicholas,  for  the  appellee. 

440  *The    Attorney   General,    for    the 
trustees  of  Walter  Shelton. 

The  topics  of  argument  are  so  fully 
stated  in  the  following  opinion,  that  it  is 
unnecessary  to  insert  them  here. 

August  7.  JUDGE  CARR  delivered  his 
opinion. 

The  case  made  by  the  bill  is  briefly  this  : 
that  Shelton  &  Co.  merchants  of  Rich- 
mond, imported  some  linens  from  Bremen 
to  Baltimore ;  that  they  requested  the  plain- 
tiffs to  enter  into  bonds  with  the  collector 
of  the  port,  for  the  duties  accruing  to  the 
United  States  on  these  goods;  that  in  com- 
pliance with  this  request,  the  plaintiff, 
Brune,  executed,  with  sureties,  these  bonds 
to  the  collector,  which  the  plaintiffs  have 
discharged;  that  by  this  payment,  the 
plaintiffs  have  acquired  the  right,  as  well 
under  the  laws  of  Congress,  as  by  the  gen- 
eral principles  of  equity,  to  be  placed  in 
the  shoes  of  the  United  States,  and  to  en- 
joy the  preference  which  is  secured  to  them 
by  law,  over  other  creditors;  that  Shelton 
&  Co.  becoming  insolvent  subsequently, 
have  conveyed  all  their  property  to  trustees 
for  the  benefit  of  certain  creditors.  The 
prayer  of  the  bill  is,  that  the  plaintiffs 
may  be  substituted  to  the  United  States, 
and  that  the  trustees  be  decreed  to  pay  first 
their  debt,  out  of  the  trust  subject. 

Shelton  A  Co.  have  not  answered,  and 
the  bill  as  to  them  is  taken  for  confessed. 
The  trustees  answer,  resisting  the  claim 
on  various  grounds. 

The  points  taken  by  their  counsel  in  the 
argument,  were,  1.  That  there  is  no  evi- 
dence, that  Brune  &  Co.  ever  executed  bonds 
for  the  duties :  2.  No  proof  that  they  have 
discharged  them :  3.  That  if  executed  and 
paid,  the  transaction  does  not  present  the 
case  of  principal  and  surety  contemplated 
by  the  act  of  Congress:  4.  That  it  is  not  a 
case  for  substitution :  5.  That  there  is  an- 
other fund,  (the  second  deed  of  trust,)  to 
which  the  plaintiffs  ought   to   resort. 

441  *1.  In  considering  the  first  point,  I 
will  not  stop  to  enquire,  whether  the 

affidavit  of  Brune  is  admissible,  but  will 
throw  it  out  of  the  case,  being  satisfied  that 
there  is  abundance  of  evidence  without  it. 
By  the  letter  of  Shelton  &  Co.  dated  Rich- 
mond, September  11,  1818,  these  defend- 
ants say  to  the  plaintiffs,  ^*The  linens  sent 
to  your  address  you  will  please  to  bond, 
and  ship  them  by  the  first  vessel  bound  for 
this  place.  We  have  not  as  yet  received 
the  invoice  and  bill  of  lading ;  calculate  on 
getting  it  tonight.  We  shall  make  the 
necessary  entries  at  our  custom-house,  and 
transmit  the  same  to  your  address." 

It  may  not  be  amiss  to  remark,  in  pass- 
ing, that  this  last  sentence  seemed  to  be 
considered  in  the  argument,  as  rendering 
it  probable  that  Shelton  A  Co.  meant  to 
pay  the  duties  at  the  custom-house  in  Rich- 
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mood.  But,  that  could  not  be  done.  The 
duties  must  be  bonded  and  paid  to  the  col- 
lector at  the  port  of  entry.  Nor  does  the 
letter  indicate  such  an  idea.  Shelton  A 
Co.  knew  that  the  invoice,  or  evidence  of 
it  was  necessary  to  the  entry  of  the  goods 
at  Baltimore.  They  supposed  that  there 
was  but  one  invoice;  and  expecting  that  it 
would  come  to  them  of  course  as  owners  of 
the  goods,  they  meant  to  take  the  proper 
steps  at  the  custom-house  here,  to  enable 
them  to  send  on  the  evidence.  This  is 
clear  from  the  letter  of  the  plaintiffs  in  re- 
ply to  the  above.  Under  date  of  Septem- 
ber 14,  1818,  they  say,  **The  twelve  bales 
of  linen  per  Clara,  having  been  shipped  to 
our  address,  and  being  also  furnished  with 
a  duplicate  invoice,  we  have  been  enabled 
to  enter  them  at  our  custom-house ;  conse- 
<iuently,  you  need  not  make  any  entry  to 
be  forwarded  here.  None  of  the  said 
linens,"  (the  letter  adds,)  **have  been 
bonded.  As  soon  as  they  are,  we*ll  for- 
ward them  to  you,  and  advise  you  thereof.*' 
It  will  be  as  well  here,  to  dismiss  with  a 
passing  remark,  another  point  much  relied 
on  in  the  argument,  to  wit :  that  the  bonds 
given  to  the  collector  could  not  have  been 
executed  under  the  authority  of  the 
442  letter  of  Shelton  &  Co.  ^because  the 
bonds  and  the  letter  both  bore  date 
on  the  nth  of  September,  1818.  But,  it  is 
clear  to  me,  that  the  bonds,  though  dated 
the  nth,  were  not  executed  till  afterwards. 
The  letter  just  quoted  is  dated  the  14th, 
and  it  states  that  the  bonds  were  not  then 
given.  I  Understand  it  thus.  By  the  act 
of  Congress,  the  master  i|iust  report  his 
vessel  to  the  proper  officer  within  24  hours 
after  his  arrival;  and  within  IS  days  there- 
after, the  goods  must  be  entered  with  the 
collector.  It  is  not  required  that  immedi- 
ately upon  such  entry,  bonds  should  be 
^iven ;  but  the  goods  cannot  be  landed  until 
they  are  given.  They  are  payable  on 
goods  of  this  description  in  8,  10  and  12 
months  from  the  date  of  the  entry;  and, 
therefore,  though  executed  after  it,  they 
bear  equal  date  with  it.  Under  date  of 
^ptember  24th,  1818,  the  plaintiffs  write 
to  the  defendants,  Shelton  A  Co.,  thus: 
''Your  12  bales  linen  per  Clara,  have  been 
forwarded  per  schooner  Varnat,  capt. 
Banksy  which  sailed  a  couple  of  days 
since.  We  gave  to  capt.  Banks  the  origi- 
nal invoice,  certified  at.  our  custom- 
house, and  the  bill  of  lading  signed  by 
capt.  Banks,  both  under  cover  to  you. 
Annexed  you'll  find  account  of  charges  of 
•aid  linens,  amouting  to  $383  26  cents,  for 
which,  if  found  correct,  please  give  us 
credit,"  Ac.  The  account  here  referred  to, 
contains  a  particular  statement  of  all  the 
charges,  freight,  primage,  drayage,  &c. 
paid  by  the  plaintiffs  for  Shelton  &  Co. ; 
and  also,  of  the  three  bonds  entered  into  at 
the  custom-house;  and  the  letter  states, 
that  for  that  part  of  it  which  the  plaintiffs 
advanced  in  cash,  they  had  valued  on  Shel- 
ton &  Co.  in  favor  of  Luke  &  Sizer.  These 
accounts  are  received  by  Shelton  A  Co. 
without  objection,  retained  by  them,  and 
now  produced  by  the  defendants  as  evi- 
dence. The  answer  which  sets  them  out 
acknowledges,  that  the  goods  had  been  sent 
to  Richmond.    AH  this  evidence,  .taken  to- 


gether with  the  law,  (which  forbids  the 
landing  of  the  goods  until  the  bonds  are 
given,)  proves  clearly  to  me,  that  the 
bonds  were  executed  as  charged  in  the 
bill. 

443  *II.  Have  the  plaintiffs  discharged 
these     bonds?      The     answer    itself 

states  that  the  respondents  have  been  in- 
formed, and  believe,  that  the  plaintiffs  did 
pay  some  money  for  duties  upon  goods  im- 
ported by  Shelton  A  Co.  and  refers  to  the 
account  before  mentioned  to  shew  in  what 
character  they  paid  it.  The  money,  thus 
admitted  to  be  paid,  could  be  no  other  than 
the  duty  bonds.  But  further  and  stronger  I 
The  plaintiffs  produce  these  bonds,  agree- 
ing exactly  in  date  and  sum  with  those  in 
the  account.  Brune  makes  a  statement  that 
these  are  the  bonds  given  to  the  collector ; 
that  they  have  been  paid  off  by  his  house, 
and  are  annexed  to  the  statement;  and  to 
this  statement  the  collector  of  the  port  sets 
his  certificate,  that  it  is  correct,  only  as  to 
a  few  groats  in  the  amount;  thereby  ad- 
mitting its  correctness  in  every  thing  else. 
This,  I  think,  is  equal  to  a  receipt  in  full 
of  the  bonds. 

III.  We  come  now  to  the  only  real  ques- 
tion in  the  case.  Have  the  plaintiffs  a 
right  to  the  priority  they  claim,  1.  Under 
the  laws  of  the  United  States:  2.  Under 
the  doctrine  of  substitution? 

1.  In  the  3rd  volume  of  the  laws  of  the 
United  States,  (old  edition,)  p.  423,  sec.  5, 
it  is  enacted,  that  where  any  revenue 
officer,  or  other  person,  hereafter  becom- 
ing indebted  to  the  United  States  by  bond 
or  otherwise,  shall  become  insolvent,  &c. 
the  debt  of  the  United  States  shall  be  first 
paid;  and  he  is  declared  insolvent  by  the 
act,  who,  not  having  enough  to  pay  all  his 
debts,  shall  voluntarily  convey  all  his  prop- 
erty away.  (It  was  admitted  on  all  hands, 
that  Shelton  A  Co.  were  insolvent,  and 
had  made  a  general  conveyance  of  their 
property.)  4th  vol.  L.  U.  S.  (same  edition) 
p.  386,  sec.  65.  If  the  principal  in  any 
bond  given  for  duties  on  goods,  &c.  shall 
become  insolvent,  &c.  and  any  surety  in 
the  bond  &c.  shall  discharge  it,  such, 
surety,  &c.  shall  have  and  enjoy  the  like 
advantage,  priority  or  preference,  for  the 
recovery  of  such  monies,  &c.  as  are  re- 
served   to    the    United   States,     and   may 

maintain  a  suit  in  his  own  name,  in 

444  law  or   equity,    for   all  '^monies  paid 
thereon.     Is  the  case  of  the  plaintiffs 

within  this  last  act?  I  incline  to  think 
not.  The  law  speaks  of  principal  and 
surety  in  the  bond.  Although  these  bonds 
were  executed  by  Brune,  for  the  debt  of 
Shelton  A  Co.  and  the  plaintiffs,  by  dis- 
charging them,  paid  their  debt ;  yet  Shelton 
A  Co.  were  not  principals  and  the  plaintiffs 
sureties  in  the  bonds.  They  could  hardly, 
it  would  seem,  maintain  an  action  on  the 
bonds  at  law,  against  Shelton  A  Co.  as 
principals;  and  I  doubt  whether  equity 
could  help  them.  The  law  was  providing 
for  a  particular  case.  If  ours  be  not  that 
case,  equity,  no  more  than  law,  can  make 
it  so.  Both  Courts  must  construe  the  stat- 
ute according  to  its  true  meaning;  and  that 
meaning  is  the  same,  whichever  forum  has 
to  expound  it. 

2.  Can  the  plaintiffs  claim   a  preference 
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to  the  other  creditors  of  Shelton  &  Co.  on 
the  doctrine  of  substitation?  This  doc- 
trine, which  was,  I  believe,  borrowed  from 
the  civil  law,  has  long  been  well  known  to 
the  English  Chancer j,  and  constitutes  one 
of  the  most  beautiful  features  of  the  sys- 
tem. Pothier,  in  his  Treatise  on  Obliga- 
tions (the  greatest  portion  of  which,  Sir 
William  Jones  says,  is  law  at  Westminster, 
as  well  as  at  Orleans,  and  which  seems  to 
be  growing  still  more  into  use  since  his 
day,)  Pothier  says.  Art.  6,  No.  518.  **It  is 
to  be  holden  as  a  principle,  that  all  who 
are  bound  for  a  debt  for  others  or  with 
others,  by  whom  they  ought  to  be  dis- 
charged, either  for  the  whole  or  a  part, 
have  a  right,  in  paying  such  debt,  to  re- 
quire the  cession  of  the  actions  of  the  cred- 
itor, against  the  other  debtors  who  are 
liable  for  it."  **This  obligation  of  the 
creditor  to  cede  his  actions,  is  grounded, 
(he  says,)  on  this  rule  of  equity,  that  being 
commanded  to  love  all  men,  we  are  bound 
to  grant  them  every  thing,  which  they 
have  an  interest  in  having,  when  we  may 
do  so  without  injuring  ourselves."  He 
adds,  **a  debtor  in  solidum  having  then  a. 
jdst  interest  in  having  the  actions  of  the 
creditor,  against  his  co-debtors,  to  make 
them  pay  their  part  of  a  debt  which  they 
owe  as  well  as  he,  the  creditor  can- 
445  not  refuse  it.  For  ♦the  same  reason 
he  cannot  refuse  it  to  a  surety,  and 
generally  to  all  those,  who,  being  bound 
for  the  debt,  have  an  interest  in  being  dis- 
charged, in  whole  or  in  part,  by  those  for 
or  with  whom  they  are  debtors." 

In  enforcing  these  principles.  Courts  of 
Bquity  look  not  to  the  form,  but  to  the 
essence,  of  the  transactions.  They  con- 
sider the  doctrine  of  substitution,  not  as 
one  founded  in  contract,  but  the  offspring 
of  natural  justice.  Nor  do  they  leave  it  to 
the  creditor  to  cede  his  actions;  but  so 
soon  as  a  third  person,  who  has  become 
bound  with  the  debtor,  pays  his  debt  to 
the  creditor,  they  substitute  him  to  the 
creditor,  giving  him  every  right,  every 
lien,  every  security,  to  which  the  creditor 
could  resort;  and  if  the  creditor  should, 
with  bad  faith,  release  any  of  those  securi- 
ties, it  would  be  a  bar  pro  tanto  to  his  re- 
covery against  the  surety.  (See  the  cases 
on  this  subject,  referred  to  in  Mitchell  v. 
Thompkins,  2  Rand.  428;  M'Mahon  v. 
Fawcett,  lb.  514.) 

How  does  this  doctrine  apply  to  the  case? 
Shelton  &  Co.  were  the  importers.  The 
duties  on  the  goods  were  a  debt  accruing 
to  the  United  States,  from  the  time  of 
the  actual  importation ;  and  the  importa- 
tion was  complete,  as  soon  as  the  goods 
were  brought  within  any  port,  with  the 
intention  of  being  unladen  or  sold  there. 
U.  S.  v.  Vowell,  5  Cranch,  368.  The 
Mary,  1  Gall.  206;  U.  S.  v.  Arnold,  1  Gall. 
348.  U.  S.  V.  Prince,  2  Gall.  204.  Imme- 
diately, therefore,  that  these  goods  reached 
the  port  of  Baltimore,  Shelton  &  Co.  owed 
a  debt  to  the  United  States,  which,  inde- 
pendent of  any  security  by  bond,  they  had  a 
right  to  enforce  by  action  of  debt  on  the 
principles  of  the  common  law.  If  Shelton 
A  Co.  had  themselves  executed  a  bond  for 
the  duties  under  the  revenue  act,  it  would 
not   have  extinguished   the   original   debt 


created  by  the  act  of  importation ;  much 
less  was  that  debt  extinguished  by  the  ex- 
ecution of  such  bond  for  them  by  the  plain- 
tififs.  From  the  time  of  the  importation 
the  United  States  has  a  lien  on  the  goods. 
This    is   collateral    to    the    personal 

446  claim    *on    the   importer.     The    lavr 
provides,  that  the   importer,    within 

15  days  after  the  arrival  of  the  goods,  may 
enter  them,  pay  the  duties  at  once,  or  give 
bond  with  sufficient  sureties  to  secure  the 
payment  of  them  in  future ;  or  otherwise, 
that  the  goods  be  deposited  in  the  public 
stores,  as  a  security  for  such  payment.  If 
the  importer  gives  bond  with  sureties  for 
the  duties,  this  security  takes  the  place  of 
the  goods,  and  they  are  released ;  but  in 
either  case,  whether  the  goods  remain  as  a 
security,  or  the  bond  is  given  in  their 
stead,  the  original  debt  remains.  The  act 
directing  bond  to  be  given,  evidently  in- 
tended to  extinguish  no  debt,  but  to  substi- 
tute one  security  for  another;  for  through- 
out the  act,  the  bond  is  called  a  bond  to 
secure  the  duties,  and  not  a  bond  in  pay- 
ment of  the  duties.  For  the  positions  here 
taken,  I  refer  to  the  United  States  ▼. 
Lyman,  1  Mason,  482,  where  the  whole 
subject  is  ably  discussed,  and  many  cases, 
cited. 

Here  then,  the  plaintiffs,  at  the  request 
of  Shelton  &  Co.  executed  bonds  to  the 
collector  for  the  payment  of  the  duties  on 
their  goods,  Shelton  A  Co.  remaining- 
bound  to  the  United  States  to  the  full 
amount  of  those  duties.  The  United  States, 
had  their  choice,  either  to  sue  Shelton  & 
Co.  on  their  original  debt,  or  the  plaintiffa- 
on  their  bond.  Shelton  &  Co.  were  the 
principal  debtors;  by  which  1  mean,  those 
who  contracted  the  debt  for  their  own  ben- 
efit. The  plaintiffs  (call  them  sureties  or 
what  you  will)  were  persons  bound  for  the 
debt  of  another.  The  United  States,  if  thej 
had  chosen  to  sue  Shelton  &  Co.  would 
unquestionably  have  had  a  preference  over 
every  creditor  who  claims  under  the  deed  of 
trust.  But,  instead  of  suing  Shelton  A  Co. 
they  collected  their  debt  of  the  plaihtiffs* 
Ought  not  the  plaintiffs  then,  to  succeed 
to  the  rights  of  the  United  States?  To  be 
substituted  to  their  lien,  their  priority? 

It  is  objected  that  this  is  iiot  a  case    for 

substitution,  because  Shelton  A  Co.  were 

not  principals,  and  the  plaintiffs  sureties  in 

the  same  bond ;  and  we  are   told^  that   all 

the  cases  in  the  English  books  are  of 

447  this  kind.     I   grant  *that   when    one 
man  becomes  bound  for  another,    he 

generally  takes  care  to  have  that  other 
bound  along  with  him ;  and,  therefore,  the 
cases  for  substitution  are  generally  of  thia 
kind.  I  admit,  also,  that  when  a  statute 
gives  a  particular  remedy,  (as  the  law  t>efore 
cited, )  to  a  surety  in  a  bond,  for  recovery  of 
the  debt  paid  for  his  principal,  we  may  be 
bound  to  follow  the  strict  letter  of  the  law» 
But,  the  doctrine  of  substitution  is  gov- 
erned by  principles  wholly  different.  It 
has  nothing  of  form,  nothing  of  techni- 
cality about  it;  and  he  who,  in  adminis- 
tering it,  would  **stick  in  the  letter,'* 
forgets  the  end  of  its  creation,  and  perverta 
the  spirit  which  gave  it  birth.  It  is  the 
creature  of  equity,  and  real  essential  jus- 
lice  is  its  object.    All  agree  that  where  A. 
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is  boand  in  a  bond  with  B.  for  B.'s  debt, 
the  doctrine  of  aubstitution  holds.  Now,  I 
aak,  where  is  the  difference  in  the  eje  of 
reason,  whether  A.  is  bound  for  the  debt 
of  B.  jointly  with  B.  or  separately  from 
him?  He  is  still  bound  for  Ihe  debt  of  B. 
As  between  him  and  B.  he  stands  as  much 
in  the  relation  of  a  surety,  as  if  they  were 
jointly  bound.  So  he  does,  as  between 
him  and  the  creditor,  where  the  separate 
bond  is  taken  as  collateral  security.  Sup- 
pose A.  owed  B.  a  debt  by  simple  contract 
or  bond.  C.  at  the  request  of  A.  executes 
his  separate  bond  to  B.  as  collateral  secu- 
rity. After  this,  the  creditor  B.  gets  a 
mortgage  from  the  debtor  A.  further  to  se- 
cure this  debt.  Would  not  C.  upon  dis- 
charging the  debt,  be  substituted  to  this 
mortgage?  Again.  Suppose  that  C.  when 
he  executed  his  separate  bond  to  pay  the 
debt  of  A.  to  B.  had  taken  a  mortgage 
from  A.  for  his  security.  I  ask,  would 
not  the  creditor  B.  have  had  a  right  to  re- 
sort to  this  mortgage  to  satisfy  his  debt? 
These  principles  are  the  every  day  equity 
of  the  Court ;  and  the  case  before  us  rests 
on  precisely  the  same  ground.  The  United 
States  are  the  creditor;  Shelton  Sl  Co.  the 
debtors.  At  the  request  of  these  debtors, 
the  plaintiffs  iexecute  their  bond  to  the 
United  States.  The  priority  given  by  the 
law  to  the  United  States,  is  the  mort- 
448  gage  taken  by  the  creditor  *of  his 
debtor.  The  plaintiffs  pay  off  the 
debt,  and  ask  the  Court  to  give  them 
the  benefit  of  the  creditor's  lien.  Who 
can  object  to  this?  Who  is  injured  by  it? 
Not  the  United  States;  for,  they  have  re- 
ceived their  debt  from  the  plaintiffs,  and 
justice  binds  them  to  give  the  plaintiffs 
their  vantage  ground.  Not  Shelton  &  Co., 
for  they  have  no  interest  in  the  matter. 
Not  the  creditors  of  Shelton  &  Co.  under 
the  trust;  for,  the  United  States  had  this 
priority.  These  creditors  were  but  subse- 
quent incumbrancers.  The  elder  lien  was 
npon  the  property;  and  whether  enforced 
by  the  United  States  in  their  own  name, 
or  by  the  plaintiffs  standing  in  their  stead, 
could  make  little  difference  with  these 
creditors. 

There  are  some  minor  points  that  I  do 
not  notice,  not  because  they  have  been 
overlooked,  but  because  they  do  not  seem 
to  have  any  weight.  Thinking  the  right  of 
the  plaintiffs  clear,  to  come  in  under  the 
first  deed  of  trust,  I  have  not  thought  it 
Worth  while  to  speak  of  the  second. 

I  am  clear  that  the  decree  be  affirmed. 


Franklin  V.  Cox. 

AUfimst.  1830. 

Iiw  and  Practice— Non  Bst  Pactun— When  Re- 

oelved.^The  plea  of  non  est  factum  Is  a  plea  to  the 
merits,  and  ouffht  to  be  received  after  an  Issue 
made  ap  oa  tbe  plea  of  payment,  noon  tbe  delay 
in  filinsr  It  being-  sufficiently  accounted  for. 
Same— Saawi  AffMavU— Allegations  of. -Tbe  affidavit 
filed  with  the  plea  need  not  allege  tbat  the  de- 
fendant did  not  deliver  the  paper  in  question,  as 
his  deed,  after  tbe  blank  was  filled  up  with  the 
sum  without  his  presence  or  knowledge. 

This  was  an  appeal  from  the  Superior 
Court  of  Campbell  county. 

An  action  of  debt  was  brought  in  the 
County     Court     of     Campbell,      by    Cox 


against  Franklin    and    three   others, 

449  on  *a    paper   under   seal,  purporting 
to  be  a  penal  bill,  and  to  be  executed 

by  the  defendants.  The  defendants  pleaded 
payment,  and  issue  was  joined.  At  a  sub- 
sequent term,  the  defendant  Franklin, 
offered  an  additional  plea,  which  was  a 
general  plea  of  non  est  factum.  This  plea 
was  rejected  by  the  Court,  and  the  defend- 
ant excepted. 

The  bill  of  exceptions  sets  out  an  affi- 
davit which  was  offered  with  the  plea, 
stating,  that  on  the  11th  day  of  November, 
1823,  the  defendant  subsc^-ibed  his  name 
and  affixed  his  seal  to  a  paper  then  in 
blank,  for  the  purpose  of  becoming  the 
surety  of  Campbell  Franklin,  (one  of  the 
obligors)  in  a  bond  to  the  plaintiff  for  a 
sum  which  was  not  to  exceed  $600:  that  at 
the  time  he  subscribed  his  name,  no  sum 
of  money  was  expressed,  and  the  bond  was 
to  have  been  filled  up  in  a  sum  not  exceed- 
ing $600;  which  paper  was  afterwards  filled 
up  with  the  sum  of  $1150,  without  his 
knowledge,  and  not  in  his  presence :  that  on 
the  morning  of  the  second  day  of  the  Court, 
and  before  the  first  cause  upon  the  docket 
had  been  called,  the  defendant  offered  the 
said  plea,  upon  the  following  state  of  facts 
verified  by  affidavit,  to  wit:  that  when  the 
office  judgment  was  set  aside,  the  defend- 
ant's counsel  was  directed  to  put  in  a  plea 
of  non  est  factum ;  but  he  was  at  that  mo- 
ment engaged,  and  put  in  the  plea  of  pay- 
ment, to  prevent  the  confirmation  of  the 
office-judgment,  intending  afterwards  and 
at  the  same  time  to  add  the  plea  of  non  eat 
factum.  He,  however,  forgot  to  do  so ;  nor 
did  it  occur  to  him  that  he  had  nor  done  it, 
until  the  week  before  the  present  Court, 
and  the  cause  never  having  been  called. 

The  jury  found  a  verdict  for  the  plaintiff 
on  the  plea  of  payment,  and  the  Court  gave 
judgment  accordingly. 

The  defendant  appealed  to  the  Superior 
Court,  where  the  judgment  of  the  County 
Court  was  affirmed ;  and  the  appellant  ap- 
pealed to  this  Court. 

Stanard,  for  the  appellant. 

Johnson,  for  tbe  appellee. 

450  *August   9.    JUDGE   GRKEN    de- 
livered his  opinion,    in    which     the 

other  Judges  concurred. 

It  does  not  appear  upon  the  bill  of  excep- 
tions, upon  what  ground  the  County  Court 
refused  leave  to  file  the  plea  of  non  est 
factum,  which  was  offered.  If  it  was  on 
the  ground  that  it  was  offered  at  too  late  a 
period,  I  think  the  Court  erred.  It  was  a 
plea  to  the  merits,  and  the  delay  in  offer- 
ing it  was  sufficiently  accounted  for.  If 
the  Court  proceeded  upon  the  idea,  that 
tbe  affidavit  offered  with  the  plea  was  in- 
sufficient, because  it  did  not  allege  that  he 
did  not  deliver  the  paper  in  question,  as 
his  deed,  after  the  blank  was  filled  up  with 
the  sum  without  his  presence  or  knowl- 
edge, I  think  the  Court  erred  in  this  point 
also.  The  declaration  alleges  a  writing 
obligatory,  perfected  on  the  23d  July, 
1817.  The  affidavit  states  that  the  defend- 
ant signed  and  sealed  a  blank  paper  on 
that  day,  which  has  been  since  filled  up  in 
his  absence,  and  without  his  knowledge.     If 


^Absent  the  Pbesident  and  Judgx  Coaltbb. 
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this  had  been  in  the  form  of  a  special  plea, 
concluding  that  it  was  therefore  not  his 
deed,  it  would  have  been  good,  without  an 
averment  that  he  had  not  delivered  it  after 
it  was  filled  up;  as,  if  an  infant  executes 
a  deed,  and  confirms  it  by  word  or  act 
after  he  comes  of  age,  it  is  valid  ab  initio; 
yet  in  pleading  his  infancy,  he  is  not 
bound  to  allege  that  he  did  not  confirm  it 
after  he  attained  his  age.  The  plaintiff 
must  reply  that  he  did  confirm  it.  So  in 
this  case,  if  the  plea  had  been  special,  and 
the  defendant  had  really  delivered  the  bond 
after  it  was  filled  up,  the  plaintiff  should 
have  replied  that  fact,  if  such  a  replication 
would  not  have  been  a  departure  from  his 
declaration. 

There  is  a  manifest  mistake  in  the  affi- 
davit, in  respect  to  the  date  at  which  the 
defendant  signed  and  sealed  the  paper;  a 
mistake  of  the  writer  of  the  affidavit. 

Both  judgments  should  be  reversed,  and 
the  verdict  and  judgment  set  aside,  and 
the  cause  remanded,  with  directions 
451  *to  admit  the  plea  of  non  est  factum, 
upon  the  mistake  in  the  affidavit,  in 
respect  to  tne  date  at  which  the  defendant 
signed  and  sealed  the  paper  in  question, 
being  corrected. 


Clark  V.  Long.* 

Anrnst,  1828. 

Chancery  Pmctlce— Who  Should  Be  Parties— Want  of 
Partlea— How  Advantage  Taken. t— All  persons  ma- 
terially Interested  in  the  subject  in  controversy 
ouiTbt  to  be  made  parties  in  equity:  and  if  they 
are  not.  the  defect  may  be  taken  adrantafe  or, 
either  by  demurrer,  or  by  the  Ctourt  at  the  bear- 
ing. 

Same— BUI  to  Redeem  Mortfrage— Neceasary  Partlec.— 
Therefore,  the  purchaser  of  an  equity  of  redemp- 
tion, cannot  file  a  bill  to  redeem  against  the 
mortffa«ree,  witboat  making  the  mortcraffor  a 
party. 

Clark  filed  a  bill  in  the  Chancery   Court 
of  Lynchburg,  against    Long   and    Crews, 


*Por  monographic  note  on  Parties,  see  end  of  case. 

tChancery  Practice— Who  Should  Be  Parties -Want 
of  Parties— How  Advantage  Taken  of.— It  is  a  general 
rule  that  all  parties  interested  in  the  sabject  matter 
of  tbe  salt  must  be  made  parties  in  equity,  and  tbis 
rule  is  founded  on  tbe  reason,  that  coarts  of  equity 
aim  to  do  complete  Jastlce,  by  deciding  upon  and 
settling  tbe  rigbts  of  all  persons  interested  in  tbe 
subject  matter  of  tbe  suit,  so  that  tbe  performance 
of  tbe  decree  of  tbe  court  may  be  perfectly  safe  to 
those  wbo  are  compelled  to  obey  it.  and  also  tbat 
future  litigation  may  be  prevented.  James  Rlyer 
*  &  K.  CJo.  V.  Littlejobn,  18  Gratt  82,  citing  principal 
case  as  authority  and  in  Pappenbeimer  v.  Roberts.  24 
W.  Va.  708,  it  is  said:  It  is  a  general  rule  in  equity 
that  all  persons  interested  in  tbe  subject  matter. 
Involved  in  tbe  suit,  wbo  are  to  be  affected  by  the 
proceedings  and  result  of  the  suit,  should  be  made 
parties  bowever  numerous  they  may  be.  and  if  they 
are  not  made  parties,  and  their  interest  appears 
upon  tbe  face  of  tbe  bill,  the  defect  may  be  taken 
advantage  of  either  by  demurrer  or  upon  tbe  bear- 
ing; and  if  it  appears  on  tbe  face  of  tbe  record  that 
tbe  proper  parties  are  wanting,  tbe  decree  will  be 
reversed  by  the  appellate  court  unless  the  objection 
was  waived  in  the  court  below.  Hill  v.  Proctor,  10 
W.  Va.  60;  Clark  v.  Long,  4  Rand.  451;  Shepperd  v. 
Starke.  8  Munf.  20;  Barton's  Ch.  Pr.  S  84;  Story's 
Eq.  PI.  §76." 

To  the  same  effect,  tbe  principal  case  is  cited  in 
Buck  V.  Pennybacker,  4  Leigh  11;  James  River  & 
K.  Co.  V.  Litllejobn,  18  Gratt.  84:  foot-note  to  Taylor 
V.  Spindle.  2  Gratt  44;  footnote  to  McDaniel  v. 
Baskervtllc,  18  Gratt  228;  Richardson  v.  Davis.  21 
Gratt.  706,  700;  foot-note  to  Sexton  v.  Crockett 
38  Gratt.  860:  Armentrout  v.  Gibbons.  25  Gratt  875; 
Ragland  v.  Broadnax,  29  Gratt  422:  Echols  v.  Bren- 
nan,  90  Va.  154,  87  S.  E.  Rep.  786:  Hill  v.  Proctor. 
10  W.  Va.  78:  Slnder  v.  Brown.  3  W.  Va.  146:  Hlnch- 
man  v.  Ballard.  7  W.  Va.  187;  Bogga  t.  McCoy,  15 
W.  Va.  847;  Burlew  v.  Qaarrier.  16  W.  Va.  148; 
Moore  v.  Jennings,  47  W.  Va.  181, 84  S.  E.  Rep.  796. 


stating,  that  the  complaiaaxit,  to  save  him- 
self from  heavy  losses,  from  debts  due  to 
him  from  Penn,  aad  from  endorsements 
for  the  said  Penn,  took  a  conveyance  of  an 
estate,  called  the  Grove,  containing  1000 
acres:  that  the  complainant  has  paid  the 
said  Long,  as  executor  of  Penn,  for  the 
said  land,  leaving  a  large  unsatisfied  bal- 
ance due  to  him :  that  at  the  time  of  the 
conveyance.  Long,  as  executor  of  Brydie, 
had  a  claim  for  S2000,  according  to  his  own 
mode  of  settlement,  but,  the  complainant 
was  assured,  by  the  said  Penn,  that  if  the 
account  was  fairly  settled,  not  one  farthing 
would  be  due ;  and  he  also  remarked,  that 
this  claim  was,  originally,  ^n  usurious 
one,  and  that  some  sort  of  lien  had  been 
given  on  the  land ;  but  no  further  informa- 
tion was  given  on  this  point.  The  com- 
plainant expressly  charged  usury  in  the 
transaction  between  Penn  and  Brydie:  that 
he  has  paid  the  said  Long  $1341  33  cents, 
on  account  of  the  said  incumbrance,  but 
declined  paying  more,  until  he  could 

452  be  burnished   with    a    statement  of 
the   amount   actually   and  bona   fide 

due:  that  the  land  has  been  advertised  for 
sale,  under  the  deed  of  trust  executed  to 
Crews,  for  the  benefit  of  the  said  Long,  to 
secure  the  debt  aforesaid:  that  the  said 
deed  was  not  recorded  in  proper  time,  &c. 
He,  therefore,  prayed  that  the  sale  might 
be  injoined,  &c. 

Long  denied  the  usury,  and  entered  into 
a  detail  of  circumstances,  to  prove  the 
legality  of  the  contract  with  Penn,  and  of 
the  conveyance  of  the  land,  to  secure  the 
said  debt:  that  it  is  true  that  the  said 
deed  was  not  recorded  in  proper  time ;  but, 
he  submits  it  to  the  Court,  whether  it  is 
not  good  against  the  complainant  from  the 
time  it  was  recorded :  that  if  he  be  mistaken 
in  this,  then,  he  conceives  that  the  com- 
plainant admits  that  Penn  gave  him  notice 
of  the  trust  deed  and  bond,  and  he  must, 
therefore,  be  considered  as  a  purchaser 
with  notice,  Ac, 

The  accounts  were  referred  to  a  Com- 
missioner, a  report  made,  exceptions  filed, 
and  evidence  taken. 

The  Chancellor  decreed,  that  the  injunc- 
tion should  be  dissolved,  as  to  a  certain 
sum,  and  made  perpetual,  as  to  the  residue. 
From    this  decree,  the    plaintiff   appealed. 

Leigh,  for  the  appellant. 

Johnson,  for  the  appellee. 

August  9.     JUDGE  CARR. 

It  is  the  constant  object  of  Courts  of 
Equity  to  do  complete  justice,  by  deciding 
and  settling  the  rights  of  all  persons  in- 
terested in  the  subje<k  of  the  suit,  so  as  to 
make  the  performance  of  the  order  ot  Court 
perfectly  safe  to  all  those  who  are  com- 
pelled to  obey  it,  and  to  prevent  future 
litigation.  For  this  purpose,  all  persons 
materially  interested  ought  to  be  parties, 
plaintiffs  or  defendants,  however  numer- 
ous they  may  be,  that  a  complete  decree 
may  be  made  between  them;  Mitf.  PI. 
144,    145;  and      though      the     defect 

453  *of  parties  be  a  ground   of  demurrer, 
yet  if  the   party   fails   to  demur,  the 

Court  may  take  notice  of  the  defect  at  the 
hearing.  There  are  many  cas^s  where  this 
Court  have  reversed  the  decree  and  sent  the 
cause  back  for  the  want  of   proper  parties. 
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In  Wilcox  V.  Calloway,  1  Wash.  38,  it  is 
tiecided  that  where  an  attempt  is  made  to 
subject  land  in  the  possession  of  a  pur- 
chaser with  notice,  to  an  equitable  lien, 
the  person  under  whom  snch  purchaser 
claims,  or  bis  legfal  representatives,  ought 
to  be  made  parties  to  the  suit.  In  Duval 
V.  Bibb,  4  Hen.  &  Munf.  113,  it  is  said  that 
the  vendee  or  his  legal  representatives 
ought  to  be  parties  to  a  suit  in  Chancery, 
brought  by  the  vendor  against  a  subse- 
quent purchaser,  to  recover  a  balance 
alleged  to  be  due  from  the  vendee.  In 
Lewis  V.  Madison,  1  Munf.  303,  it  is  laid 
down,  that  in  a  suit  in  Chancery  to  recover 
land,  against  a  vendee,  on  the  ground  that 
the  vendor  had  previously  agreed  to  convey 
the  same  land,  in  a  certain  event,  to  the 
plaintiff,  the  vendor  or  his  legal  represen- 
tatives ought  to  be  made  parties.  Many 
more  cases  might  be  quoted.  In  Shephard's 
ex'r  V.  Starke,  &c.  3  Munf.  29,  it  is  de- 
cided that  if  it  appear  on  the  face  of  the 
record  that  proper  parties  to  the  suit  are 
wanting,  the  decree  will  be  reversed,  un- 
less the  objection  was  expressly  relin- 
quished in  the  Court  below. 

In  the  case  before  us,  it  appears  that  J. 
Penn,  being  indebted  to  Long,  executor  of 
Brydie,  executed  to  trustees  a  deed  of  trust 
conveying  his  tract  of  land  called  the 
Orove,  to  secure  the  payment  of  the  said 
debt.  The  bill  states,  that  Penn  after- 
wards sold  and  conveyed  this  land,  (or  the 
equity  of  redemption,  rather)  to  the  plain- 
tiff, Clark;  but  even  of  this,  there  is  no 
evidence  in  the  record.  The  deed,  said  to 
be  executed  to  Clark,  is  not  filed ;  nor  is 
there  any  party  before  the  Court,  so 
authorized  to  waive  the  production  of  that 
deed,  as  to  bind  Penn  by  the  waiver.  But, 
taking  it  for  granted,  that  the  deed 
actually  exists,  the  plaintiff  is  the  purchaser 
of  an  equity  of  redemption*  and  files  his 
bill  to  redeem,  impeaching  the  con- 
454  aideration  of  the  *deed  of  trust,  con- 
testing the  amount  due  under  it,  and 
calling  for  a  settlement  of  all  these  points. 
Is  not  Penn  interested  in  these  ques- 
tions? Suppose  we  were  to  decide  that  the 
contract  was  not  usurious,  and  that  there 
was  a  balance  of  $2000  due  on  the  deed  of 
tmst.  Would  this  decree  bind  Penn? 
Suppose  he  were  afterwards  to  shew,  that 
there  was  no  deed  to  Clark,  or  that  the 
deed  was  naught.  Could  he  not  rip  up  all 
that  we  might  do  in  this  suit?  Could  he 
not  try  over  again  the  question  of  usury 
with  Long,  and  also,  the  question  of  the 
balance  really  due  on  the  trust?  I  should 
think  so. 

I  am,  therefore,  of  opinion,  that  the  de- 
cree should  be  reversed,  and  the  cause  sent 
back  for  proper  parties. 

The  other  Judges  concurred,  and  the  de- 
cree was  reversed,  and  the  cause  sent  back.* 
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*Ttae  Pbssiosnt  and  Judge  Coaltbr.  absent. 
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2.  Persons  Not  Named  in  Bill. 
8.  Interest 

4.  Neutral  Defendant 

5.  Infants. 

0.  Persons  Unknown. 

D.  Joinder. 

1.  In  GeneraL 

3.  Complainants. 
8.  Defendants. 

E.  Objections. 
1.  Nonjoinder. 

a.  In  General. 

b.  When  Made. 

c.  How  Made. 

(1)  In  General. 

(2)  Demurrer. 
(8)  Plea  in  Abatement 

(4)  Court  at  Hearing. 

(5)  In  Appellate  Court 

d.  Amendments. 
(0  Leave  Granted  in  Lower  Court 
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(2)  Leave  Granted  in  Appellate  Court 
e.  Objection  May  Be  Waived. 
Sl  Misjoinder, 
a.  In  General, 
"b.  How  Objection  Made, 
c.  When  Objection  Made. 

F.  New  Parties. 
1.  In  General. 

e.  When  Admitted. 
8.  Wbo  Admitted. 
4.  How  Admitted. 

G.  Decrees. 

1.  When  Reversed. 

2.  £ffect 

H.  Miscellaneous  Cases. 

Cross  References  to  /loooffrsphlc  Notes. 

Abatement,  Pleas  In,  appended  to  Warren  v. 

Saunders.  27  Gratt  250. 
A«rencies.  appended  to  SiUiman  ▼.  Fredericks- 

burir.  etc.,  R.  Co.,  27  Gratt  110. 
Amendments,  appended  to  Snead  ▼.  Coleman,  7 

Gratt  800. 
Answers,  in  Equity  Pleading,  appended  to  Tate 

V.  Vance.  27  Gratt  571. 
Appeal  and  Error,  appended  to  Hill  v.  Salem, 

etc..  Turnpike  Co.,  1  Rob.  268. 
Asslflrnments.  appended  to  Raffsdale  v.  Hasry.  0 

Gratt  400. 
Assignments  for  tbe  Benefit  of  Creditors,  ap- 
pended to  French  v.  To^^es,  10  Gratt  518. 
Attachments,  appended  to  Lancaster  v.  Wilson, 

27  Gratt  624. 
Bankruptcy  and  Insolvency,  appended  to  Dillard 

V.  Collins.  25  Gratt  848. 
Banks  and  Banklnff,  appended  to  Bank  ▼.  Biar- 

shall,  25  Gratt  878. 
Bills,  Notes  and  Checks,  appended  to  Archer  v. 

Ward,  0  Gratt  622. 
Bills  of  Exceptions,  appended  to  Stoneman  v. 

Com..  25  Gratt  887. 
Bills  of  Review,  appended  to  Campbell  v.  Camp- 
bell, 22  Gratt  640. 
Consideration,  appended  to  Jones  v.  Obenchain, 

10  Gratt  1250. 
Continuances,  appended  to  Harman  v.  Howe,  27 

Gratt  676. 
Contracts,  appended  to  Enders  v.  Board  of  Pub- 

Uc  Works,  1  Gratt  864. 
Conversion   and    Reconversion,    appended    to 

Vauffhan  v.  Jones,  28  Gratt  444. 
Covenant  The  Action  of,  appended  to  Lee  v. 

Cooke,  1  Wash.  806. 
Creditors*  Bills,  appended  to  Suckley  v.  Rotch- 

ford.  12  Gratt  6a 
Death  by  Wrongful  Act  appended  to  De  Ende  v. 

Wilkinson,  8  Pat  &  H.  668. 
Debts   of  Decedents,  appended   to  Shores  v. 

Wares.  1  Rob.  1. 
Debt  The  Action  of,  appended  to  Davis  v.  Mead, 

18  Gratt  11& 
Deeds  of  Trust  appended   to  Cadwallader   v. 

Mason,  Wythe  188. 
Demurrers,  appended  to  Com.  v.  Jackson.  8  Va. 

Cas.501. 
Descent  and  Distribution,  appended  to  Ltiggon  v. 

Fuqua,  6  Munf.  281. 
Ejectment  appended   to  Tapscott  v.  Cobbs,  U 

Gratt  172. 
Executions,  appended  to  Paine  v.  Tutwiler,  27 

Gratt  440. 
Executors   and    Administrators,    appended  to 

Rosser  V.  Depriest  5  Gratt  6. 
Fraudulent   and    Voluntary   Conveyances,  ap- 
pended to  Cochran  v.  Paris,  11  Gratt  848. 


Husband  and  Wife,  appended  to  Cleland  v.  Wat- 
son. 10  Gratt  160. 
Infants,  appended  to  Caperton  v.  Gregory.  11 

Gratt  505. 
Judgments,  appended  to  Smith  v.  Charlton.  7 

Gratt  425. 
Jurisdiction,  appended  to  Phippen  v.  Durham.  S 

Gratt  457. 
Landlord  and  Tenant  appended  to  Mason  v. 

Moyers.  8  Rob.  606. 
Marshalling  Assets,  appended  to  Carrinffton  v. 

Dldier.  8  Gratt  260. 
Multifariousness  (in  Equity),  appended  to  Shel- 
don V.  Armstead,  7  Gratt  264. 
Nuisances,  appended  to  Dimmett  v.  E^krldcre.  6 

Munf.  806. 
Partnership,  appende4  to  Scott  v.  Trent  1  Wash* 

77. 
Parent  and  Child,   appended  to  Armstrouff  ▼• 

Stone,  0  Gratt  102. 
Receivers,  appended  to  Gibson  v.  Randolph,  S 

Munf.  8ia 
Revival  of  Suits  and  Actions. 
Seduction,  appended  to  Parker  v.  Elliott  6  Munf. 

587. 
Specific  Performance,  appended  to  Hanna  v. 

Wilson.  8  Gratt  248. 
Stock  and  Stockholders,  appended  to  Osborne  ▼• 

Osborne,  24  Gratt  802. 
Trusts  and  Trustees,  appended  to  Lee  v.  Ran- 
dolph, 2  Hen.  &  M.  12. 
Wills,  appended  to  Hughes  v.  Hughes.  2  Munf. 
SOO. 

1.  5COPB  OP  NOTB. 
Parties  to  particular  actions  will  be  found  fnllr 
treated  in  the  specific  titles,  throuffhout  this  work. 
See  the  table  of  cross  references  euj^rn  and  the 
mouographic  notes  referred  to  throuffhout  this 
article.  The  treatment  in  this  note  includes  sim- 
ply such  principles  of  law  as  are  of  general  appli- 
cability to  all  classes  of  parties,  together  witb 
selected  cases  iUustratlno-  these  principles. 

n.  AT  LAW. 

A.  RULES  OF  GENERAL  APPLICATION. 

1.  Nbcbssity  or  BCakino  Pabtibs.— It  is  a  con- 
ceded principle  accepted  everywhere,  that  no  one 
is  bound  by  the  judgment  of  a  court  in  a  case  In 
which  he  is  not  a  party.  Powell  v.  Gilbert  1  Vau 
Dec.  818:  Bland  v.  Wyatt  1  Hen.  &  M.  6M;  Baylor  ▼. 
Dejamette.  18  Gratt  164;  Armstrong*  t.  Conntr 
Court  15  W.  Va.  100. 

But  where  tbe  person  has  a  mere  interest  in  the 
question  arisinff  out  of  a  collateral  liability,  sucli 
interest  does  not  render  him  a  necessary,  or  proper 
party.  Mitchell  v.  Chancellor.  14  W.  Va.  22:  Anstln 
V.  Richardson,  1  Gratt.  S26. 

2.  Same  Pbbson  Both  Plahctut  and  Dbfbrdaiit. 
In  Oenersl.— A  person,  though  actinff  in  different 

capacities,  cannot  be  both  plaintiff  and  defendant 
in  an  action  at  law,  though  joined  with  others. 
The  rule  is  otherwise  in  equity,  which  alone  can 
afford  a  remedy  In  such  cases.  Cann  v.  Cann.  40  W. 
Va.  188.  20  a  E.  Rep.  010;  Sweetland  v.  Porter,  48  W. 
Va.  180. 27  S.  E.  Rep.  852:  Swearlnren  v.  Steers.  i» 
W.  Va.  812.  88  S.  E.  Rep.  510. 

Idem  Sonsns.-The  identity  of  name  of  a  plaintiff 
and  a  defendant  in  the  absence  of  proof  to  the 
contrary,  is  presumption  of  identity,  of  person. 
Sweetland  v.  Porter.  48  W.  Va.  180, 27  S.  B.  Rep.  S5t. 

B.  PLAINTIFFS. 

1.  Right  to  Sub  for  Bbnbfit  of  Ahothbb. 

In  Qenersl.— Sec.  2,  ch.  71  of  the  Code  means,  as 
if  written  as  follows,  including  the  words  in  paren- 
thesis: **If  a  covenant  or  promise  be  made  for  the 
sole  benefit  of  a  person  with  whom  it  is  not  made* 
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or  (if  a  corenant  or  promise  is  made  for  the  sole 
benefit  of  a  person)  with  wbom  it  Is  made  Jointly 
wltb  others,  such  person  may  maintain  in  his  own 
name  any  action  thereon,  etc'*  Johnson  y.  Mo 
Clnnsr.WW.  Va.  650.  And  see  S  28W.  Code  of  Va.; 
Tyler  r.  Rtcamore,  87  Va.  468,  18  S.  E.  Rep.  700: 
Porter  ▼.  Nekerrls.  4  Rand.  850 :  monographic  note  on 
"Assifimments**  appended  to  Ragsdale  ▼.  Hagy,  0 
Oratt  818. 

Sboald  Be  Set  Oat  In  Declaration.— The  party  with 
wbom  a  contract  is  made  may  maintain  an  action 
at  law  thereon  In  his  own  name.  and.  if  the  recovery 
t>e  for  the  benefit  of  another,  that  fact  may  be  set 
oat  in  the  declaration,  or  endorsed  on  the  writ  or 
the  declaration,  but  the  statement  or  endorsement 
is  unnecessary,  and  is  no  part  of  the  record,  and 
the  fact  that  the  contract  sned  on  is  set  forth  in  the 
declaration  and  does  not  disclose  the  beneficial  in- 
terest of  the  party  for  whose  benefit  the  action  is 
bronrht  does  not  show  a  variance  between  the 
declaration  and  the  contract,  and  is  no  fixuand  for 
a  demnrrer.  Consumers  Ice  Co.  ▼.  JenninRs.  100 
Va.  710.  48  S.  E.  Rep.  870. 

It  is  nsnal.  though  not  necessary,  when  an  action 
at  common  law  is  brought  for  the  benefit  of  an- 
other, to  state  the  fact  in  the  body  of  the  declara- 
tion, or  to  indorse  it  on  the  declaration,  or  the  writ. 
Bat  snch  statement  is  no  material  part  of  the 
pleadings.  The  beneficial  plaintiff  is  not  party  on 
tlie  record,  and  hence  does  not  come  within  the 
proTlslons  of  the  act  of  February  20. 1888.  extending 
the  time  within  which  certain  actions  must  be 
brought.  Fadeley  t.  WllUams,  06  Va.  807,  81  S.  E. 
Rep.  51S. 

The  proposition  laid  down  in  Clarksonsy.  Dod- 
dridge, 14  Qratt.  48,  that,  though  It  is  usual  to  state 
in  the  declaration  or  by  endorsement  thereon,  or 
on  the  writ,  that  the  action  is  brought  for  the  bene- 
fit of  the  parties  entitled,  yet  this  is  not  essential, 
has  been  approved  in  Hayes  y.  Va.  Mut,  etc..  Asso.. 
76  Va.  288;  Trlplett  y.  Qoff,  88  Va.  785, 8  S.  E.  Rep.  58R: 
BenUey  v.  Standard  Fire  Ins.  Co.,  40  W.  Va.  780,  28 
S.  £.  Rep.  t}86.  See  also,  monographic  note  on 
"Bonds"  appended  to  Ward  y.  Churn,  18  Gratt  801; 
monographic  iioto  on  ** Assignments**  appended  to 
Ragsdale  y.  Hagy,  0  Gratt  400. 

Parol  CotttraciA.— In  actions  upon  parol  contracu, 
tbe  rule  is  well  established,  that  the  party  may  sue 
thereon  with  whom  the  contract  is  made,  or 
Who  is  beneficially  interested  in  It  When  a  prom- 
ise is  made  to  a  person  indebted  to  another,  to  pay 
tli^  debt  to  the  creditor,  and  the  latter  Is  a  stranger 
to  the  contract  and  to  the  consideration,  the  party 
to  whom  the  promise  is  made  alone  has  the  right  of 
action  thereon.  A  modification  of  this  rule  is  to  be 
found  in  a  class  of  cases  which  hold  that  t^here  the 
debtor  places  money  or  property  In  the  hands  of  a 
third  person  as  a  fund  from  which  the  creditor  is  to 
be  paid,  the  latter  may  maintain  an  action  against 
the  holder  of  the  fund.  In  such  case  a  trust  is 
created,  and  a  promise  Inferred  on  the  part  of  the 
holder,  from  his  acceptance  of  the  fund  without 
objection,  to  pay  the  creditor.  Ross  t.  Milne.  12 
Leigh  204:  Jones  y.  Thomas.  21  Gratt  101. 

In  actions  upon  sealed  Instruments  different  prin- 
ciples apply.  When  a  debt  exists  from  one  person 
to  another,  and  an  obligation  or  bond  is  given  to 
the  debtor  to  discharge  such  debt  he  alone  can 
maintain  an  action  for  the  breach  of  such  obliga- 
tion,"   Jones  V.  Thomas,  81  Gratt  101. 

8.  Right*  to  Sus  im  Namb  of  Another.— It  Is  a 
general  rule,  that  an  action  on  a  contract  must  be 
brought  in  the  name  of  the  party  in  whom  the 
legal  interest  in  such  contract  is  vested.  The  legis- 
lature alone  has  power  to  make  an  exception  to 
this  rule.    An  exception  is  made  by  the  Code.  ch. 


144.  S  14,  p.  568,  which  authorises  the  assignee  of  any 
bond,  note  or  writing  not  negotiable,  to  maintain 
thereupon  any  action  In  his  own  name  which  the 
original  obligee  or  payee  might  have  brought  The 
assignee  acquires  only  an  equitable  right  with  a 
capacity,  expressly  given  him  by  statute,  to  assert 
it  at  law  In  his  own  name.  But  the  legal  title  still 
remaining  in  the  obligee  or  payee,  a  right  of  action 
is  incident  thereto:  and  the  assignee  may.  at  hif' 
election,  sue  at  law  In  his  own  name,  or  in  that  of 
the  obligee  or  payee  for  his  benefit  Garland  v, 
Richeson.  4  Rand.  266.  Another  exception  seems  to 
be  made  by  the  Code.  ch.  116. 1 8.  p.  600.  Clarksons  v. 
Doddridge.  14  Gratt  44.  See  monographic  note 
"Assignments**  appended  to  Ragsdale  v.  Hagy.  ^ 
Oratt  400. 

C  DEPENDANTS.— The  defect  of    a  misspelled 
name  of  a  party  defendant  is  cured  by  serving 
process  upon  the  proper  party,  and  by  amending- 
the  bill  by  Inserting  the  correct  name.    Martin 
V.  Martin,  05  Va.  26,  87  S.  E.  Rep.  810. 

It  is  no  cause  for  demurrer,  in  an  action  of  debt 
on  a  negotiable  note,  that  a  party  defendant  is  de- 
scribed in  the  declaration  as  "H.  D.  McClintlc.**  If 
there  be  any  misnomer  it  should  be  pleaded  in 
abatement,  or  the  defendant  on  his  own  motion 
and  aflldavlt  should  have  the  declaration  amended 
by  Inserting  the  proper  name.  Handley  v.  Luding- 
ton,  4  W.  Va.  68. 

D.  JOINDER. 

1.  Of  Pabtus. 

0.  In  0en4ral.—*'In  actions  by  and  against  several 
persons,  whether  ex  contractu  or  ex  dslieto.  all  the 
causes  of  action  must  be  stated  to  be  Joint  Thus  a 
plaintiff  cannot.  In  a  declaration  against  two  de- 
fendants, state  that  one  of  them  assaulted  him,  and 
in  another  part  that  the  other  assaulted  him,  or 
took  his  goods,  for  the  trespasses  are  of  several 
natures,  and  against  several  persons,  and  they 
cannot  plead  to  this  declaration.**  McMullin  v. 
Church,  88  Va.  606;  Langhome  v.  Richmond  R.  Co.,. 
01  Va.  876,  88  S.  E.  Rep.  160. 

b.  Plaintiffi, 

(i)  Bx  CoBtractn. 

In  Oetterat— Two  or  more  parties  having  distinct 
causes  of  action  against  the  same  defendant  can- 
not Join  in  one  suit  to  enforce  their  rights.  To 
enable  plaintiffs  to  Join  in  one  suit,  they  must  have 
a  community  of  interest;  such  as  to  establish  a 
street  or  to  have  obstructions  in  an  existing  street 
removed:  or,  as  taxpayers,  to  restralu  municipal 
corporations  and  their  ofllcers  from  transcending 
their  powers  in  a  way  injurious  to  taxpayers. 
Roper  V.  Mc  Whorter,  77  Qa.  814;  Norfolk  &  W.  R.  Co. 
V.  Smoot  81  Va.  406. 

Bxecotor  of  Decedent- Plaintiffs  were  sureties  6n 
a  sheriff's  bond,  and  as  such  took  an  indemnifying 
bond  from  defendants.  Pending  an  action  on  such 
bond,  certain  of  the  plaintiffs  died.  Held,  that  such 
action  could  proceed  in  the  name  of  the  survivors, 
without  Joining  therein  the  executors  of  the  dece- 
dents.   Beckham  v.  Duncan,  1  Va.  Dec  660. 

Representative  of  Several  Infants.— One  person 
being  personal  representative  of  several  of  the 
children,  he  is  but  one  plaintiff,  and  though  one  of 
his  intestates  dies  after  B.  and  he  is  described  as 
the  personal  representative  of  each  intestate,  that 
is  surplusage,  and  there  is  no  misjoinder  of  plain- 
tiffs.   Clarkson  v.  Booth,  17  Gratt  400. 

(a)  Bx  Delicto.— Where  a  tort  upon  personalty 
effect  both  the  estate  of  an  agent  and  that  of  the 
reversioner  or  remainderman,  each  may  sue 
separately.  And,  as  damages  are  aportionable , 
recover  the  injury  done  to  his  estate.  Jordan  v. 
Benwood,  48  W.  Va.  818,  86  S.  E.  Rep.  266. 
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c.  Defendants. 
(i)  Bz  Contractu. 

In  Oeneral.— If  an  action  at  law  be  brouffbt  affainst 
two.or  more  persons.  It  must  appear  from  tbe  dec- 
laration tbat  tbe  contract  or  tort  apon  wbicb  it  is 
brouffbt  is  a  joint  contract,  or  a  joint  tort.  Langr- 
borne  y.  Ricbmond  R.  Co..  91  Va.  376.  22  S.  E.  Bep. 
619. 

Action  on  Joint  Bond.— A  suit  on  a  joint  and  sev- 
eral bond  must  be  brouffbt  either  ag^ainst  all  tbe  ob- 
liffors  jointly,  or  one  of  tbem  sinflfly,  and  not  against 
any  intermediate  member;  and  if  an  error  in  tbis 
respect  appears  on  tbe  record,  tbe  judgment  will  be 
reversed,  notwitbstandinff  sucb  error  was  not 
pleaded  in  abatement  Tbis  proposition  laid  down 
In  Lef  twicb  v.  Berkeley.  1  Hen.  &  M.  61,  bas  met  wltb 
approval  in  subsequent  cases.  See  Atwell  v.  Milton, 
4Hen.  AM.  257;  Moss  V.  Moss,  4  Hen.  &  M.  804.  806; 
Newell  V.  Wood,  1  Munf.  656.  And  Saunders  v. 
Wood,  1  Munf.  406.  is  reported  in  tbe  following*  words: 
**Tbis  case  depending  upon  tbe  same  principles  as 
tbat  of  Leftwicb  v.  Berkeley,  1  Hen.  &  M.  61.  tbe 
judgment  asrainsttbe  appellants  was  reversed  by 
tbe  wbole  court  (consistinffof  all  tbe  judg'es),  for  tbe 
reasons  given  in  tbat  case."  In  Cbapman  v.  Cbevis, 
1)Leiffb  807,  it  is  said:  "It  seem  tbat  from  tbe 
case  of  Leftwicb  v.  Berkeley.  1  Hen.  &  M.  61,  and 
otber  cases  in  tbis  court,  tbat  tbouffb  tbe  obltffee  in 
a  joint  and  several  bond  cannot  proceed  aguinst 
more  tban  one  obliiror  unless  be  proceeds  against 
all,  yet  if  one  be  dead,  he  may  proceed  jointly 
agrainst  all  tbe  survivors."  Tbe  principal  case  was 
distinffuished  in  Winslow  v.  Ck>m.,  2  Hen.  &  M.  465, 
on  tbe  grronnd  tbat  in  that  case  the  omitted  obli- 
UOT  was  dead  before  tbe  suit  was  brouffbt  The 
principal  case  was  also  cited  in  Meredith  v.  Duval, 

1  Munf.  79. 

Surviving  OUIsors  In  Bond.— Where  a  bill  seeks  a 
personal  decree  agralnst  two  surviving  obligors  in 
a  bond,  it  is  not  necessary  to  make  the  personal  rep- 
resentative of  a  deceased  obliffor  a  party  to  tbe 
bill,  as  no  personal  decree  could  be  had  aguinst 
bim.    Hunter  v.  Robinson,  5  W.  Va.  278. 

Tbe  surviving:  obligror  in  a  joint  note  is  alone 
liable  to  an  action  at  law  on  the  note.  Chandler 
V.  Hill,  2  Hen.  &M.  124.    And  see  Harrison  v.  Field. 

2  Wash.  186;  Richardson  v.  Johnston.  2  Call  527; 
Powell  V.  White,  11  Lelffh  809;  Somerville  v.  Grim, 
17  W.  Va.  808.  See  also,  monoffraphic  note  on 
**Bonds"  appended  to  Ward  v.  Churn,  18  GratL  801. 

In  a  joint  action  upon  contract,  tbe  plaintiff  must 
have  judgment  against  all  the  defendants  before 
tbe  court,  or  be  can  have  judgrment  against  none. 
If  one  of  the  defendants,  who  had  suffered  judg- 
ment by  default  for  want  of  appearance,  could,  not- 
withstanding a  verdict,  agrainst  another  defendant, 
alleg'e  errors  in  the  proceedings,  for  arresting  or 
reversing  the  judgment  against  bim.  which  would 
have  been  cured  by  a  verdict  against  him,  it  would 
have  tbe  effect  of  arresting  or  reversing  tbe  judg- 
ment as  to  the  otber  party  also,  against  whom  there 
was  a  verdict    Jenkins  v.  Hurt  2  Eand.  447. 

(a)  Bx  Delicto. 

In  General.— Tbe  general  rule  is  tbat  any  number 
of  tort  feasors  may  be  joined  in  the  same  action, 
where  all  are  alleged  to  have  participated  in  the 
wrong.  They  may  be  sued  jointly  or  severally  at 
tbe  election  of  tbe  plaintiff;  and  that  is  true  not- 
withstanding there  may  exist  a  difference  in  the  de 
gree  of  liability,  or  the  quantum  of  evidence  neces- 
sary to  establish  sucb  liability.  Riverside  Cotton 
Mills  V.  Lanier  (Va.),  45 S.  E.  Rep.  875. 

Where  the  tort  complained  of,  though  it  may  have 
been  participated  in  by  both  of  tbe  defendants,  is 
treated  by  the  law  as  the  several  act  of  each,  and 
the  plaintiff  might  have  sued  one  only  of  them;  but 


he  elected  to  sue  them  both  jointly,  and  having  so 
elected,  he  was  bound  to  declare  against  tbezn 
jointly  in  each  count  in  tbe  declaration.  McMuUin 
V.  Church,  82Va.  506. 

Action  for  Malicious  Prosecution.- For  a  malicioofl 
prosecution,  two  or  more  persons  may  be  saed 
jointly  in  one  action,  or  severally  in  separate 
actions.  But  counts  against  two  or  more  cannot 
be  joined  in  the  same  declaration  with  counts 
against  each  person  severally.  McMuUin  v.  Churcb. 
82  Va.  601. 

Corporations.— Where  a  corporation  liable  for  per- 
sonal injuries  inflicted  by  its  agents,  becomes  merged 
into,  or  consolidated  with  another  corporation, 
which  by  authority  of  law  or  act  of  tbe  parties  U 
responsible  for  such  liability,  an  action  at  law  may 
be  maintained  for  such  injuries  against  either  of 
said  corporations,  but  not  as  a  joint  action  agrainst 
both.  They  are  not  jointly  liable.  One  is  liable 
for  committing  tbe  alleged  tort  the  other  Is  liable 
by  reason  of  the  consolidation.  In  a  joint  action  it 
must  appear  from  tbe  declaration  that  the  con- 
tract or  tort  upon  which  the  action  is  brough  is  a 
joint  contract,  or  a  joint  tort;  otherwise  the  dec- 
laration will  be  bad  on  demurrer  for  misjoined  of 
causes  of  action  and  of  parties.  Langhorne  v.  Ricb- 
mond R.  Co..  91  Va.  369.  22  S.  E.  Rep.  160.  See  mono- 
graphic note  on  "Corporations  (Private)"  appended 
to  Slaughter  v.  Com.,  18  Gratt  767. 

2.  Or  Two  Causbs  of  Action. 

In  Oeneral.— The  rule  with  respect  to  "the  joiner 
of  several  rights  of  action,  or  liabilities,"  is  that: 
"When  the  same  form  of  action  may  be  adopted 
for  several  distinct  injuries,  the  plaintiff  may,  in 
general,  proceed  for  all  in  one  action,  though  tbe 
several  rights  effected  were  derived  from  different 
titles;  but  a  person  cannot,  in  the  same  action,  join 
a  demand  in  his  own  right  and  a  demand  as  repre- 
sentative of  another,  or  in  autre  droit:  nor  de- 
mands against  a  person  on  his  own  liability,  and 
on  bis  liability  in  his  representative  capacity.** 
And  "in  actions  by  and  against  several  persons, 
whether  ex  contractu  or  ex  delicto,  all  the  causes  of 
action  must  be  stated  to  be  joint  Thus  a  plaintiff 
cannot  in  a  declaration  against  two  defendants, 
state  that  one  of  them  assaulted  him,  and  in 
another  part  that  the  other  assaulted  him.  or  took 
bis  goods,  for  the  trespasses  are  of  several  natures* 
and  against  several  persons  and  they  cannot 
plead  to  this  declaration."  McMuUin  v.  Church.  82 
Va.  504;  Clarkson  v.  Booth,  17  Gratt  497. 

Consolidation.— When  the  plaintiff  has  two  causes 
of  action,  which  may  be  joined  in  one  action,  he 
ought  to  bring  one  action  only;  and  if  be  com- 
mence two  actions,  he  may  be  compelled  to  consoli- 
date them,  and  to  pay  the  costs  of  the  application." 
"The  joinder  in  action  often  depends  on  tbe  form 
of  the  action,  rather  than  on  the  subject  matter  or 
cause  of  action:  thus,  in  an  action  against  a  car- 
rier fox  the  loss  of  goods,  if  the  plaintiff  declare 
in  assumpsit,  he  cannot  join  a  count  In  trover,  as 
be  may  if  he  declare  against  him  in  case:-  for  the 
joinder  depends  on  the  form  of  the  action."  Hence, 
the  result  of  the  authorities  is  stated  to  be.  that 
"when  the  same  plea  may  be  pleaded,  and  tbe 
same  judgment  given  on  all  the  counts  of  the 
declaration;  or  whenever  the  counts  are  of  the 
Same  nature,  and  the  same  judgment  is  to  be  given 
on  them  all  though  the  pleas  be  different  as  in  the 
case  of  debt  upon  bond  and  on  simple  contract  they 
may  be  joined,"  and  Mr.  Chitty  adds.  "Perhaps  the 
latter,  that  is,  the  nature  of  the  causes  of  action,  is 
the  best  test  or  criterion  by  which  to  decide  as  to 
the  joinder  of  counts."  1  Chitty 'a  PI.  221.  882;  Mc- 
MulUn  V.  Church.  82  Va.  506. 
I     £.  MISJOINDER.— By  the  express  terms  of  tbe 
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act  of  assembly  approved  February  27,  1804,  (Acts 
1808-4.  p.  489)  as  amended  and  re-enacted  by  act 
approved  February  26,  1806  (Acts  180ft-'6,  ch.  483,  p. 
45S)  it  is  provided  that  whenever  It  shall  appear  in 
any  action  at  law  or  suit  in  equity,  heretofore  or 
bereaf  ter  instituted,  by  the  pleadings  or  otherwise, 
that  there  has  been  amlsjoinderof  parties,  plain- 
tiff or  defendant,  the  court  may  order  the  action 
or  suit,  to  abate  as  to  any  party  improperly  joined, 
and  to  proceed  by  or  against  the  others  as  if  such 
misjoinder  had  not  been  made.  The  word  may  in 
a  statute  of  this  kind  which  is  in  furtherance  of 
Justice  means  the  same  as  shall.  Potter's  Dwar- 
rl»  on  Statutes,  etc..  p.  220.  Lee  v.  Mutual,  etc.  Life 
Ass'n.  07  Va.  162.  S8  S.  E.  Rep.  666:  Riverside  (}otton 
Mills  V.  Lanier  (Va.).  46  S.  E.  Rep.  876. 

Where  a  plaintiff  has  improperly  joined  innocent 
persons  as  defendants  with  his  action,  "in  order  to 
promote  justice  and  avoid  litigation."  he  undoubt- 
edly has  not  only  the  riffht,  but  it  is  his  duty,  even 
without  the  consent  of  the .  defendants,  to  dismiss 
hia  action  as  to  any  of  the  defendants  improperly 
joined  in  the  action.  By  so  doinc:  it  will  leave  the 
action,  as  if  he  had  declared  only  against  those 
defendants,  as  to  whom  he  has  not  dismissed  his 
action.    (Marlon  v.  Ruffner,  IS  W.  Va.  907. 

P.  NONJOINDER.— Nonjoinder  in  astumpHt,  as 
well  as  in  debt  and  covenant,  ca^  only  be  taken 
advantage  of  by  plea  in  abatement,  save  when  it 
appears  on  the  face  of  the  declaration.  Prunty  v. 
Mitchell,  76  Va.  160;  Wilson  v.  McCormlck,  86  Va. 
906.  11  S.  E.  Rep.  076. 

In  an  action  of  assumpsit  against  a  partnership. 
If  the  defendants  claim,  that  there  was  a  nonjoin- 
der of  proper  defendants,  such  matter  can  only  be 
raised  by  plea  In  abatement  and  must  be  filed  at 
rules.  1 56,  ch.  125  of  the  Ck>de  having  no  application 
to  such  a  case.    Rutter  v.  Sullivan.  25  W.  Va.  427. 

lit  IN  EQUITY. 

A.  RULES  OF  GENERAL  APPLICATION. 

1.  Pkbsonb  Intbrxstsd.— It  is  a  general  rule  in 
eqnity  that  all  persons  interested  In  the  subject 
matter  of  the  bill,  and  who  are  involved  in  and  will 
be  affected  by  the  proceedings  and  result  of  the 
salt,  shopld  be  made  parties,  however  numerous 
they  may  be.  (}lark  v.  Long.  4  Rand.  461 ;  Call  v. 
Scott,  4  Call  407;  Key  v.  Lambert.  1  Hen.  &  M.  880: 
Mayo  V.  Murchle.  8  Munf.  868;  Ross  v.  Milne,  12 
Leigh  204;  (Crawford  v.  McDanlel,  1  Rob.  456:  Austin 
T.  Richardson,  1  Gratt  825;  Hagan  v.  Wardens,  8 
Gratt.  815;  Ball  v.  Johnson,  8  Gratt  281:  Osborne  v. 
Taylor.  12  Gratt.  117;  Baylor  v.  Dejarnette.  18  Gratt 
164;  Richardson  v.  Davis,  21  Gratt  710:  Armentrout 
T.  Gibbons.  25  Gratt  875;  Dabney  v.  Preston,  25 
Oratt  842:  Pairo  v.  Bethell,  76  Va.  826;  Walters  v. 
Farmers*  Bank.  76  Va.  12;  Stovall  v.  Border  Grange 
Bank.  78  Va.  188:  Major  v.  Ficklln,  86  Va.  786.  8  S.  E. 
Bep.  715;  Campbell  v.  Shlpman.  87  Va.  665,  18  S.  £. 
Rep.  114:  Thornton  v.  Gaar.  87  Va.  816.  12  S.  E.  Rep. 
758:  Meek  v.  Spracher.  87  Va.  167. 12  S.  E.  Rep.  807; 
Castleman  v.  Berry.  86  Va.  606.  10  S.  E.  Rep.  884; 
Gentry  v.  Gentry.  87  Va.  480,  12  S.  E.  Rep.  066; 
Davis  V.  Henry.  4  W.  Va.  580;  Ralphsnyder  v. 
Balphsnyder.  5  W.  Va.  508;  Hill  v.  Proctor,  10  W. 
Va.  60:  Magers  v.  Edwards.  18  W.  Va.  822: 
Burlew  v.  Quarrier.  16  W.  Va.  108;  White  v. 
Kennedy.  28  W.  Va.  221:  Norrls  v.  Lemen, 
28  W.  Va.  880:  Kellam  v.  Sayre.  80  W.  Va.  198,  8  S. 
K.  Rep.  660;  GaU  v.   GaU.  50  W.  Va.  528.  40  S.  E.  Rep. 

Reasoa  for  the  Role.— It  Is  necessity  which  lies  at 
the  foundation  of  the  rule  of  equity,  requiring  all 
persons  materially  interested  in  the  subject,  6t 
who  "Will  be  directly  affected  by  the  decree,  to  be 
made  parties  in  the  cause.    The  jurisdiction  of  the 


court  could  not  otherwise,  be  fully  or  safely  exer- 
cised. And  when  It  has  once  obtained  possession  of 
the  subject  and  the  parties.  It  will,  when  It  conven- 
iently can,  without  transcending  its  own  principles, 
render  complete  justice,  and  prevent  further  liti- 
gation, by  settling  the  whole  controversy.  Austin 
V.  Richardson.  1  Gratt  825. 

2.  Nature  or  Intbbbst. 

o.  In  Oeneral.—The  general  rule  that  all  persons 
materially  interested  should  be  made  parties,  is  too 
familiar  to  require  authority  to  support  it  And  in 
regard  to  the  nature  of  interest  It  Is  wholly  unim- 
portant whether  It  be  a  legal  or  an  equitable  inter- 
est of  the  absent  parties  in  the  subject  matter  of 
the  suit  Story's  £q.  Pleading  187.  This  constitutes 
one  of  the  leading  distinctions  between  proceed- 
ings at  law  and  in  equity.  A  person  with  a  mere 
equitable  or  remote  interest  cannot  sue  at  law, 
and  if  he  be  improperly  joined,  the  suit  may  fall. 
The  analogies,  therefore,  derived  from  legal  pro- 
ceedings do  not  apply.  Crawford  v.  McDanlel,  L 
Rob.  456. 

b.  Pwtons  MaUrially  Interetted,— It  is  also  a  gen- 
eral rule  in  equity  (subject  to  certain  exceptions) 
that  all  persons  materially  interested  either  legally 
or  beneficially,  in  the  subject  matter  of  a  suit  are 
to  be  made  parties  to  it  either  as  plaintiffs  or  as 
defendants,  however  numerous  they  may  be,  so 
that  there  may  be  a  complete  decree  which  shall 
bind  all  to  it  Jameson  v.  Deshields,  8  Gratt  18; 
Crawford  v.  McDanlel,  1  Rob.  456;  Armentrout  v.. 
Gibbons,  25  Gratt  871 ;  Dabney  v.  Preston,  25  Gratt. 
888;  Fltzgibbon  v.  Barry,  78  Va.  755;  Yost  v.  Porter,. 
80  Va  860;  Norris  v.  Bean.  17  W.  Va.  6C1;  Rexroad 
V.  McQuain.  24  W.  Va.  82;  Benson  v.  Snyder,  42  W. 
Va.  228.  24  S.  E.  Rep.  880;  Marshall  v.  Hall.  42  W.  Va. 
641,  26  S.  E.  Ren.  800:  Miller  v.  Morrison.  47  W.  Va. 
664,  85  S.  E.  Rep.  005;  Gall  v.  Gall,  60  W.  Va.  628,  40  S. 
E.  Rep.  880. 

*'In  Clark  v.  Long,  4  Rand.  452,  Cabr,  J.,  deliver- 
ing the  opinion  in  which  the  other  judges  concurred, 
says:  "It  is  the  constant  object  of  courts  of 
equity  to  do  complete  justice  by  deciding  and  set- 
tling the  rights  of  all  persons  interested  in  the 
subject  of  the  suit  so  as  to  make  the  performance 
of  the  order  of  the  court  perfectly  safe  to  all  those 
who  are  compelled  to  obey  it  and  to  prevent  future 
litigation.  For  this  purpose  all  persons  materially^ 
Interested  oughjt  to  be  parties,  plaintiffs  or  defend- 
ants, however  numerous  they  may  be.  that  a 
complete  decree  may  be  made  between  them.'^ 
Richardson  v.  Davis,  21  Gratt  710. 

It  is  also  a  well-established  rule  of  chancery 
practice,  that  a  person,  to  be  a  partj'  in  interest,, 
must  be  interested  in  the  property  involved  in  the 
issue.  It  is  not  sufficient  that  he  may  be  interested 
in  the  question  litigated,  or  that  by  the  determina- 
tion of  the  question  litigated,  he  may  be  a  party 
in  interest  to  some  other  suit  growing  out  of  the 
decision  of  the  question  litigated.  (See  Mayo  v. 
Murchle,  8  Munf.  401-2.)  Elcan  v.'  Lancasterlan 
School,  2  Pat  &  H.  60. 

And  where  a  person  has  a  mere  Interest  In  the 
question  Involved  In  a  suit  In  equity,  arising  out  of 
collateral  liability,  though  the  decree  may  upon 
that  question,  be  evidence  for  or  against  him  In 
some  future  controversy,  such  Interest  does  not 
render  him  a  necessary  or  a  proper  party.  Austin 
V.  Richardson,  1  Gratt  810. 

c.  Perions  Beneficially  Interested. 

In  aeneral.-it  is  a  well-settled  principal.  In  equity, 
that  the  person  having  a  beneficiary  Interest.  Is  a 
necessary  party,  which  Illustrates  "the  ordinary 
doctrine  that  the  real  parties  In  equity  shall  be 
brought  before  the  court  whenever  their  interest 
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may  be  effected."  Davis  v.  Henry,  4  W.  Va.  680; 
Balphsnyder  ▼.  Ralphsnyder,  5  W.  Va.  808. 

Applicable  to  Trustees.— All  persons  beneficially 
Interested  In  tbe  object  of  that  snlt,  must,  as  a 
general  mle.  be  made  parties,  and  this  rale  applies 
to  salts  for  the  appointment  of  new  trustees.  Bat 
It  is  necessary  in  no  case  to  make  those  persons 
parties  who  are  entitled  only  to  future  and  uncer- 
tain and  contingent  interests.  Fitzgibbon  ▼.  Barry. 
78  Va.  766. 

The  trustee  holding  the  legal  title  must  be  made  a 
party  in  a  suit  in  equity  concerninff  the  trust  sub- 
ject: and  the  cestui  Que  trust  must  generally  be  also 
made  parties.    Fleming  y.  Holt,  12  W.  Va.  168. 

In  Commonwealth  v.  Ricks,  l  Gratt.  416.  decided  by 
thip  court  it  was  held  that  oestuis  que  trust,  not 
being  parties,  are  not  bound  by  the  decree.'*  Rich- 
ardson V.  Davis,  21  Gratt  710. 

5.  Nbcbbsaby  Pabtibs. 

a.  In  ^*nwa/.— Equity  deals  with  the  real  parties 
In  interest  and  if  they  are  not  before  the  court  no 
proper  decree  can  be  made.  Castleman  v.  Berry, 
«6  Va.  604,  10  S.  E.  Rep.  884:  CampbeU  v.  Shipman,  87 
Va.  686,  18  S.  E.  Rep.  114;  Grove  v.  Judy,  24  W.  Va. 
204;  Kellam  v.  Sagre,  80  W.  Va.  108,  8  S.  E.  Rep. 
580;  Penn  v.  Hearon,  04  Va.  774,  27  S.  £.  Rep.  800. 

The  general  rule  certainly  is  that  none  are  bound 
by  a  judgment  or  decree  except  those  who  were 
parties  or  standing*  in  privity  with  others  who  were. 
But  there  are  exceptions  to  the  rule  of  equal  au- 
thority with  the  rule  itself.  Baylor  v.  Dejarnette, 
18  Gratt  164. 

It  appearing  in  the  progress  of  a  cause,  that  a  per- 
son having  such  an  interest  In  the  subject  matter 
of  the  suit  as  to  make  him  a  necessary  party  to  the 
cause,  is  not  before  the  court  It  is  error  to  decree 
In  his  favor,  without  his  being  first  made  a  party, 
and  ascertaining  his  rights.  Brown  v.  Knapp,  7  W. 
Va.  678. 

6.  Distributees.— It  is  an  elementary  principle, 
which  requires  no  citation  of  authorities  to  support 
it  that  no  valid  decree  can  be  pronounced  in  favor 
of  or  against  any  person  who  has  not  appeared  or 
been  made  either  a  formal  or  informal  party  to  the 
case.  And  it  is  equally  well  settled,  that  to  a  suit 
brought  by  one  or  more  distributees  or  general 
legatees  of  the  estate  of  a  decedent  for  a  settlement 
of  such  estate  and  the  recovery  by  the  plaintiff  of 
his  distributive  share  thereof,  not  only  the  admin- 
istrator but  also  all  the  distributees  or  general 
legatees  must  be  made  parties  before  any  decree 
can  be  made  in  such  suit  Woodyard  v.  Bufllngton. 
38  W.  Va.  106. 

e.  Heirs.— The  personal  representative  and  heirs 
of  a  deceased  joint  grantee  of  real  estate  are  neces- 
sary parties  to  a  bill  by  a  vendor  to  subject  real 
estate  to  the  pasnnent  of  the  purchase  price  thereof. 
Taylor  v.  Forbes.  101  Va.  668. 

d.  Pendente  Lite  Purchasers.— At  common  law  it 
was  not  necessary  to  make  a  pendente  lite  pur- 
chaser of  lands  a  party,  but  the  common-law  rule 
is  correctly  changed  by  Sl8,  ch.  130.  Ck>de  1887  of  W. 
Va..  under  which  it  is  held  that  when  a  party  pur- 
chases land  with  notice  of  an  equity  in  a  third 
party,  in  a  suit  by  such  third  party  to  enforce  his 
equity  brought  after  such  purchase,  sucb  purchaser 
Is  a  necessary  party  if  relief  by  way  of  a  sale  of  the 
land  is  given,  unless  it  appear  that  he  had  notice  of 
the  suit  pending  at  the  time  of  his  purchase,  or 
that  notice  of  his  lis  pendens  had  been  recorded  under 
|18.  ch.  180.  Code  of  1887  before  such  purchase.  Bar- 
rett v.  McAllister,  83  W.  Va.  788.  11  S.  E.  Rep.  220. 
And  see  Harmon  v.  By  ram.  11  W.  Va.  511:  Zane  v. 
Fink.  18  W.  Va.  608:  Arnold  v.  Casner,  22  W.  Va.  444; 
Lynch  v.  Andrews,  28  W.  Va.  781,  756.  For  further 
discussion  of  this  subject,  see  monographic  note  on 


**Lls  Pendens'*  appended  to  Stout  ▼.  Vause,  1  Rob. 
160. 
4.  Pbopbb BUT NoTlNDisPENSABLB Pabtibs. 

a.  In  General.— It  Is  a  general  rule,  that  all  persons 
Interested  in  the  subject  matter  of  the  suit  must  be 
made  parties:  and  this  rule  Is  founded  on  the  rea- 
son, tnat  courts  of  equity  aim  "to  do  complete 
justice,  by  deciding  upon  and  settling  the  rights  of 
all  persons  interested  in  the  subject  matter  of  the 
suit  so  that  the  performance  of  the  decree  of  the 
court  may  be  perfectly  safe  to  those  who  are  com- 
pelled to  obey  It  and  also  that  future  litigation  may 
be  prevented."  Story  Eq.  PI.  S  72;  Clark  v.  Liong.  4 
Rand.  461 ;  Jameson  v.  Deshields.  8  Gratt  4.  There 
are  exceptions  to  this  general  rule  which,  in  the 
language  of  Judob  Stoby.  "will  be  found  to  be  gov- 
erned by  the  same  principle  which  is,  that  as  the 
object  of  the  general  rule  is  to  accomplish  the  pur- 
poses of  justice  between  all  the  parties  In  interest 
and  it  is  a  rule  founded.  In  some  sort  upon  public 
convenience  and  policy,  rather  than  upon  positive 
principles  of  municipal  or  general  jurisprudence, 
courts  of  equity  will  not  suffer  it  to  be  applied  so  as 
to  defeat  the  very  purposes  of  justice,  if  they  can 
dispose  of  the  merits  of  the  case  before  them  with- 
out prejudice  to  the  rights  of  interests  of  other 
persons  who  are  not  parties."  Story  Eq.  PL  1 77: 
James  River,  etc.,  Co.  v.  Littlejohn,  18  Gratt  88; 
McClaskey  v.  O'Brien.  16  W.  Va.  886. 

b.  Bepresentation. 

(I)  SUtement  of  Rule.— Where  a  large  number  of 
persons  are  interested  in  a  common  subject  it  is  al- 
lowable, according  to  settled  practice,  for  some  to 
file  a  bill  on  behalf  of  themselves,  and  the  others 
similarly  situated,  seeking  any  relief  to  which  thej 
might  all  in  common  be  justly  entitled,  although 
their  individual  interest  might  be  separate  and 
distinct  Bull  V.  Read.  18  Gratt  78;  Blanton  v. 
Southern  Fertilizing  Co.,  77  Va.  887;  McClung  v. 
Llvesay,  7  W.  Va.  820. 

"One  of  the  most  frequent  exceptions  in  practice 
to  the  general  rule  is,  that  the  court  permits  a 
suit  to  be  brought  by  one  person  in  behalf  of  him- 
self and  all  other  persons  having  a  like  interest  as 
the  plaintiff,  when  the  persons,  who  answer  that 
description  of  a  like  interest  with  the  plaintiff,  are 
very  numerous  or  cannot  be  easily  discovered  or 
ascertained.  Thus  a  creditor  may  maintain  a  suit 
on  behalf  of  himself  and  all  other  creditors  of  a  de- 
ceased debtor  against  his  proper  representatives  for 
an  account  and  application  of  his  assets  real  as 
well  as  personal  In  payment  of  their  demands." 
Norris  v.  Bean,  17  W.  Va.  662. 

(a)  Ressofi  for  Rule.— In  Reynolds  v.  Bank  of  the 
Valley  of  Virginia.  6  Gratt  180, 181.  the  law  is  thus 
stated  by  Baldwin,  Judge:  "The  best  general  rule, 
perhaps,  to  be  deduced  from  the  authorities  is,  that 
all  persons  having  material  interest  in  the  subjects, 
which  are  to  be  affected  by  the  object  of  the  suit 
must  be  made  parties  to  the  bill  either  as  plaintiffs 
or  defendants.  But  there  are  various  classes  of 
cases,  to  which  the  application  to  the  rule  would  be 
attended  with  such  delay.  Inconvenience  and  ex- 
pense, as  would  be  found  intolerable  in  the  ad- 
ministration of  justice.  Among  these  are  suits 
brought  by  creditors  against  the  representative  of 
a  deceased  debtor,  for  the  account  of  the  assets  of 
his  estate  and  the  application  thereof  to  the  pay- 
ment of  his  debts.  In  such  cases  all  the  creditors 
have  common,  and  at  the  same  time  distinct  in- 
terest In  the  subject  and  object  of  the  suit:  and  a 
strict  adherence  to  the  general  mle  would  require 
them  all  to  be  made  parties  to  the  bllL  To  avoid 
the  necessity  of  this,  and  yet  prevent  the  unjust 
and  Injurious  consequences,  which  might  otherwise 
ensue,  a  practice  has  grown  up  and  lis  well  estab- 
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lished  of  maklnff  those  who  are  not  plaintiffs  sub- 
stantial Instead  of  formal  parties,  by  allowing  a 
few  or  one  only  of  tlj«  creditors  to  sue  on  be- 
lialf  of  himself  and  all  the  rest,  and  those  so  repre- 
sented to  come  before  a  master,  establish  their 
•demands,  and  participate  In  the  relief."  Norrls  v. 
Bean,  17  W.  Va.    M8-8. 

(3)  Statntory  Rale.-|9.  c.  187.  of  the  Code,  pro- 
fidea  that  "when,  in  any  suit  In  eanlty,  the  number 
of  parties  exceeds  thirty,  and  any  one  of  said  par- 
ties. Jointly  Interested  with  others  in  any  question 
a.rlslnff  therein,  shall  die,  the  court  may  neverthe- 
less proceed,  if  In  Its  opinion  all  classes  of  interest 
in  the  case  are  represented,  and  the  Interest  of  no 
one  will  be  prejudiced  by  the  trial  of  the  cause,  to 
render  a  decree  In  such  suit  as  if  such  person  were 
alive,  decreeing:  to  the  heirs  at  law,  dlstrlbtuees  or 
representatives  of  such  person,  as  the  case  may  re- 
<iuire.  such  Interest  as  such  person  would  have  been 
-entitled  to  had  such  person  been  alive  at  the  date  of 
the  decree."  The  circuit  court  may.  at  Its  discre- 
tion, act  upon  this  provision  of  the  €k>de,  and  this 
-court  will  seldom  Interfere  with  the  exercise  of 
flucb  discretion.  Northwestern  Bank  v.  Hays,  87 
W.  Va.  475,  16  a  E.  Rep.  Ml. 

(4)  Application  of  Role.— This  rule  of  representa- 
tion often  applies  to  living  persons  who  are  allowed 
to  be  made  parties  by  representation  for  reasons 
of  convenience  and  Justice,  because  their  Interests 
will  be  sufficiently  defended  by  others  who  are 
personally  parties,  and  who  have  motives  both  of 
aelf  Interest  and  afiectlon  to  make  such  defense, 
and  it  is  therefore  considered  unnecessary  to  make 
aucb  llviuff  persons  parties,  and  indeed  Improper 
to  do  so,  and  thus  compel  them  to  litiffate  about  an 
interest  which  may  never  vest  in  them.  But  the 
rule  also  often,  and  a  fortiori,  applies  to  persons 
not  in  being',  and  who  of  course  may  never,  be  in 
being,  who  are  allowed  to  be  made  parties  by 
representation  for  reasons  not  only  of  convenience 
and  justice,  but  of  necessity  also,  because  it  is 
imposaible  to  make  them  personally  parties.  It 
will  be  found  by  an  examination  of  all  the  cases, 
that  the  rule  and  the  reason  of  it  go  to  this  extent, 
and  that  necessity  is  recognized  as  an  all- sufficient 
reason  for  It  whereever  such  necessity  exists. 
Fanlkner  t.  Davis,  I8  Gratt  (J90. 

Virtual  Reprejentatlon.— For  the  proposition  that, 
upon  the  principle  of  virtual  representation,  it  is 
in  general  unnecessary  to  make  parties  of  persons 
enUUed  to  a  remainder,  such  as  an  estate  tail, 
comluff  after  the  first  estate  of  inheritance,  and  yet 
such  parties  are  bound  by  the  decree.  Baylor  v. 
Dejamette,  ISQratt.  158.  is  cited  and  followed  in  the 
following  cases:  Faulkner  v.  Davis,  18  Gratt  089: 
Harrison  v.  Wallton,  95  Va.  785.  80  S.  E.  Rep.  872; 
Cray  v.  Smith.  76  Fed.  Rep.  588.  and  cases  cited: 
Hawthorne  v.  Beckwith.  89  Va.  790.  17  S.  E.  Rep.  841; 
McArthur  v.  Allen,  8  Fed.  Rep.  880.  and  cases  cited: 
9  Mln.  Inst  (8d  Ed.)  248.  where  the  principal  case  is 
cited.  See  In  accord.  Fitzglbbon  v.  Barry,  78  Va. 
7S&  In  Williamson  v.  Jones,  89  W.  Va.  864.  19  S.  E. 
R.  444.  The  doctrine  of  virtual  representation  as 
laid  down  is  approved,  but  in  that  case  the  doctrine 
did  not  apply  for  the  reason  that,  the  parties*  inter- 
ests were  vested.  Foot-note  to  Baylor  v.  Dejarnette. 
18  Gratt.  ISS. 

Where  all  parties  are  brought  before  the  court 
that  can  be  brought  before  it,  and  the  court  acts 
upon  property  according  to  the  rights  that  appear, 
without  fraud,  its  decision  is  final  and  conclusive 
not  only  on  the  parties  before  the  court,  but  also  on 
those  who  thereafter  come  into  being.  The  latter 
are  regarded  as  parties  by  representation,  and  are 
as  effectually  bound  by  decrees  as  if  they  had  been 


in  being  and  made  parties  in  person.    Harrison  v. 
Wallton,  96  Va  721,  80  S.  E.  Rep.  872. 
Waiver  of  ObjMtlon  by   Deleadant— "While  it  is 

entirely  admitted,  that  all  persons  concerned  in  the 
demand,  made  by  a  bill  in  equity,  ought  to  be  par- 
ties plaintifF.  with  the  exception  of  cases  in  which 
they  are  very  numerous  and  the  like;  there  is  no 
rule  or  principle  which  prohibits  the  defendant, 
where  such  parties  are  really  represented,  from 
dispensing  with  strictness  of  form,  or  with  objec- 
tions of  a  merely  legal  character  in  deducing  the 
character  of  the  representative.  There  may  be  a 
difference  between  the  total  absence  of  parties  for 
want  of  whom  the  court  of  equity  is  disabled  from 
its  favorite  object  of  doing  complete  justice  in  one 
suit,  and  cases  in  which  there  is  a  mere  defect  in 
the  power  of  the  agent,  to  which  the  adverse  party 
desirous  perhaps  of  a  speedy  decision,  is  content  to 
abandon  his  objection."  Roane.  J.,  in  Mayo  v.  Mur- 
chie,  8  Munf .  809. 

c.  Divifidn,— While  it  is  the  general  rule  that  all 
persons  Interested  in  the  division  of  the  same  sub- 
ject ought  to  be  made  parties  in  a  suit  brought  by 
one  or  more  of  them,  yet,  where  the  division  as  to 
all  is  not  to  be  made  at  once  and  the  same  time  but 
at  several  different  periods,  only  those  entltied  to 
participate  in  the  division  then  in  question  need 
to  be  made  parties.    Branch  v.  Booker,  8  Munf.  48. 

d.  Aaentt. 

Auctloneerj.— It  is  unquestionably  true,  that  a 
person  who  is  a  mere  agent  in  a  transaction  ought 
not  to  be  made  a  party  to  a  bill,  as  for  instance  an 
auctioneer,  who  has  sold  an  estate  the  sale  belng- 
the  matter  of  controversy.  Tavenner  v.  Barrett, 
21  W.  Va  678. 

Agent  for  Parchate  of  Land.— So  an  agent  for  the 
purchase  of  land  Is  not  a  proper  party  to  a  bill 
against  the  principal  for  a  specific  performance, 
although  the  affent  signed  the  memorandum  for 
the  purchase  in  his  own  name.  See  Jones  v.  Hart, 
1  Hen.  &  M.  470;  Tavenner  v.  Barrett,  21  W.  Va.  678. 

Truatees.— "But  on  the  other  hand  there  is  a  class 
of  persons  called  generally  agents,  who  are  never- 
theless properly  parties  to  a  suit  in  equity  brought 
by  the  principal.  The  agents  to  which  I  refer  are 
trustees.  The  general  rule  In  such  cases  is.  that 
trustees  as  well  as  the  cestuis  que  trust  are  necessary 
parties  in  suits  In  equity.  And  as  a  general  rule 
the  trustee,  who  has  the  legal  title  must  be  made  a 
party.  The  reason  for  this  rule  is,  that  he  holds 
the  legal  title  and  should  therefore  be  made  a  party, 
though  he  has  no  beneficial  Interest  in  the  subject 
of  controversy;  and  this  rule  applies,  whenever 
the  legal  right  to  sue  for  the  thing  demanded  Is  In 
a  different  party  from  the  one  claiming  the  bene- 
ficial Interest  The  one  thus  holding  the  legal 
right  to  sue  Is  so  far  as  this  rule  goes  in  such  case 
regarded  as  a  trustee,  who  should  be  made  a  party. 
Thus  when  a  bill  Is  filed  for  the  specific  perform- 
ance of  a  covenant  under  the  hand  and  seal  of  one 
for  the  benefit  of  another,  the  covenantee  though 
he  has  no  beneficial  Interest,  must  be  a  party  to  a 
bill  brought  by  the  person  for  whose  benefit  the 
covenant  was  made  against  the  covenantor." 
Tavenner  v.  Barrett,  21  W.  Va.  674. 

Agreements  Not  under  Seal.— "But  the  same  rule 
does  not  apply  to  agreements  not  under  seal, 
where  the  one  parly  Is  merely  the  agent  of  another, 
and  makes  the  agreement  as  such,  though  in  his 
own  name.  In  such  case  it  is  not  necessary  in 
suing  to  enforce  such  agreements  not  under  seal 
or  to  set  them  aside  In  equity  to  bring  the  agent 
before  the  court,  for  either  In  law  or  In  equity  the 
principle  may  In  such  case  Interpose  and  supersede 
the  right  of  the  agent  and  claim  to  have  the  con- 
tract •performed  to  hitnself,  although  made  In  the 
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name  of  the  affent"  Tavenner  v.  Barrett.  21  W. 
Va.  W4. 

5.  Right  to  Sue  fob  Bbnstit  op  Another. 

a.  In  General.— Thtre  is  no  such  thinff  In  equity  as 
bringing  a  suit  in  the  name  of  one  party  for  the  use 
of  another.  Equity  deals  with  the  real  parties  in  in- 
terest Auditor  v.  Johnson,  1  Hen.  &  M.  586;  Corbin 
V.  Emmerson.  10  Leiffh  6W;  James  River,  etc..  Co.  v. 
Littlejohn,  18  Gratt.  82;  Omohundro  v.  Henson.  26 
Qratt  512;  Palro  v  Bethell,  75  Va.  826;  Lynchburg 
Iron  Co.  V.  Tayloe,  7»Va.  671;  Castleman  v.  Berry. 
86  Va.  604. 10  S.  E.  Rep.  884;  Tatum  v.  Ballard,  94  Va. 
370,  26  S.  E.  Rep.  871;  Penn  v.  Hearon.  94  Va.  778,  27 
S.  E.  Rep.  699:  Hurt  v.  Miller.  95  Va.  82,  27  S.  £.  Rep. 
881;  Vance  v.  Evans.  11  W.  Va.  842:  Scott  v.  Luddinff- 
ton.  14  W,  Va.  898:  McClaskey  v.  O'Brien,  16  W.  Va. 
794;  Zane  v.  Pink.  18  W.  Va.  694;  Grove  v.  Judy,  24 
W.  Va.  298;  KeUam  v.  Sayre,  80  W.  Va.  198.  8  S.  E. 
Rep.  589;  Smith  v.  Cornelius.  41  W.  Va.  59.  28  S.  E. 
Rep.  609.  See.  treatlufr  this  subject  at  length,  mono- 
graphic note  on  "Assignments'*  appended  to  Racrs- 
dale  V.  Haffy,  9  Gratt  409. 

b.  j4«*Hmor«.— "Judge  Story  upon  the  authority  of 
numerous  cases  which  he  cites,  lays  down  the  true 
doctrine  as  to  assignors  to  be  this,  that  where  the 
assignment  is  absolute  and  unconditional,  leaving 
no  equitable  interest  whatever  in  the  assignee,  and 
the  extent  and  validity  of  the  assignment  are  not 
doubted  or  denied,  and  there  is  no  remaining  liabil- 
ity in  the  assignor  to  be  affected  by  the  decree,  it  is 
not  necessary  to  make  the  assignor  a  party. "  James 
River,  etc.,  Co.  v.  Littlejohn,  18  Gratt  82. 

When  the  sole  plaintiff  voluntarily  transfers  or 
assigns  his  interest  in  the  estate  or  property,  which 
is  in  controversy  In  the  suit,  after  the  suit  is 
brought  the  suit  does  not  thereby  abate,  and  in 
most  cases  it  does  not  thereby  become  so  defective, 
that  it  cannot  be  further  proceeded  with,  unless 
such  transferee  or  assignee  is  made  a  party  to  the 
suit  for  the  reason  that  such  transferee  or  assignee 
is  a  lis  pendent  purchaser  from  the  plaintiff  and,  as 
a  general  rule  in  such  case,  is  bound  by  the  decision 
of  the  suit  in  which  the  estate  or  property  trans- 
ferred or  assigned  is  in  controversy.  But  perhaps 
there  may  be  cases,  where,  if  the  sole  plaintiff  vol- 
untarily transfers  or  assigns  his  interest  in  the 
estate  or  property,  after  the  suit  is  brought  the  suit 
will  thereby  become  so  defective,  that  it  cannot  be 
proceeded  in  to  final  adjudication,  until  the  trans- 
feree or  assignee  is  made  a  party  by  proper  bill. 
Zane  v.  Pink.  18  W.  Va.  694. 

6.  BiiiL  SHOUiiD  Show  Proper  Parties  Abe  Made. 

a.  In  General.— A  bill  in  chancery  should  by  proper 
allegations  show  on  its  face,  that  the  proper  parUes 
are  made  to  the  suit  McKay  v.  McKay,  28  W.  Va. 
614;  Norris  V.  Lemen,  28  W.  Va.  886;  White  v.  Ken- 
nedy, 23  W.  Va.  221. 

Where  it  does  not  appear  in  the  pleadings  or 
otherwise  in  the  case,  that  a  person  has  an  interest 
in  the  subject  matter  of  the  suit  he  is  not  a  neces- 
sary party  to  the  suit  Chapman  v.  P.  &  S.  R.  R.  Co.. 
18  W.  Va.  186. 

b.  UtTect  of  Failure. 
(i)  In  Qeneral.— If  upon  a  bill  in  chancery  ag'ainst 

one  defendant,  on  her  filing  an  answer  and  stating 
facts  which  show  that  a  third  party  ought  to  have 
been  made  a  defendant  the  court  simply  orders 
this  third  person  to  be  made  a  defendant  process 
issues  against  him  and  is  served  upon  him:  but  the 
original  bill  was  not  amended,  and  in  it  there  were 
no  alleg'ations  against  this  person,  and  no  relief  was 
prayed  against  him;  evidence  Is  taken  to  prove  the 
facts  alleged  in  the  answer,  which  show  the  interest 
in  the  suit  of  this  third  person  and  a  commissioner 
of  the  court  reports  the  facts  to  the  court  after  he 
had  served  a  notice  on  this  third  person  that  the 


matter  was  before  him  and  he  would  report  thereon; 
this  third  person  never  appeared  in  the  suit 
The  court  had  no  jurisdiction  over  him.  and 
could  in  such  a  case  render  no  decree  a«rainst  him. 
and  if  it  did  so,  such  decree  was  a  mere  nullity,  and 
if  such  decree  was  final,  it  could  be  reversed  on  a 
bill  of  review  or  by  an  appellate  court  on  appeaL 
McCoy  V.  Allen.  16  W.  Va.  724-5. 

It  is  error  to  decree  on  a  petition  filed  by  permis- 
sion of  the  court  making  numerous  parties,  both 
adults  and  infants,  defendants  thereto,  on  whom 
neither  service  of  process  is  had,  nor  any  appear- 
ance in  any  manner  by  them  to  such  petition  shown 
by  the  record.  Morgan  v.  Morgan,  42  W.  Va.  542,  2d 
S.  E.  Rep.  294. 

(a)  Naming  In  Summons.— "If  a  person  is  not 
named  in  the  bill  and  no  allegation  with  reference 
to  him  appears  therein,  the  naming  of  him  in  the 
summons  does  not  make  him  a  party  to  the  suit 
although  he  may  have  been  served  with  process; 
and  thouffh  named  in  the  prayer  of  the  bill  and  In 
the  summons  and  served  with  process,  yet  if  there 
is  no  allegation  in  the  bill  with  reference  to  him. 
he  is  not  a  party  to  the  suit  because  there  is  nothing 
in  the  bill  to  which  he  could  answer  and  his  rights, 
if  he  has  any,  are  not  to  be  adjudicated  without  giv- 
ing him  an  opportunity  to  defend  his  interest 
Moseley  v.  Cocke,  7Iielfirh  224."  Chapman  y.  P.  &  S. 
R.  Co.,  18W.Va.196. 

(3)  Nanlng  In  Prayer  of  BUI.— Although  a  person  be 
named  in  the  prayer  of  the  bill  and  also  in  the  sum- 
mons and  served  with  process,  yet  if  there  is  no- 
allegation  in  the  bill  with  reference  to  him.  he  is 
not  a  party  to  the  suit  because  there  is  nothing  in 
the  bill,  to  which  he  could  answer,  and  his  riffhts» 
if  he  has  any.  are  not  to  be  adjudicated  without 
givluff  him  an  opportunity  to  defend  his  Interest 
Chaprtan  v.  P.  &  S.  R.  Co.,  18  W.  Va.  186. 

(4)  Answer  by  Third  Pnrty.— The  mere  fact  that 
persons  answered  a  bill  in  which  they  were  not 
named,  and  in  which  they  did  not  even  by  infer- 
ence, from  anything  stated  in  the  bill,  appear  to 
have  any  interest  or  concern,  thouffh  such  answer 
was  by  leave  of  the  court  did  not  make  them  par- 
ties to  the  cause;  and  they  would  not  be  bound  by 
the  decree  of  the  court  against  them:  nor  would 
they  be  entitled  to  the  benefit  of  a  final  decree  of 
the  court  substantially  in  their  favor;  nor  could 
they  be  either  prejudiced  or  benefited  by  deposi- 
tions taken  in  the  cause.  Shaffer  v.  Petty.  30  W. 
Va.  248.  4  S.  E.  Rep.  278. 

7.  Effect  of  Being  Made  a  Party.— When  a  per 
son  is  made  a  party  to  a  suit  as  to  his  rights  in- 
volved therein,  he  must  await  the  action  of  the 
court  and  cannot  by  independent  proceedings  out- 
side of  the  suit  defeat  such  action.  Parsons  t. 
Snider,  42  W.  Va.  517,  26  S.  E.  Rep.  285. 

B.  COMPLAINANTS. 

1.  IN  General.— It  is  very  often  regarded  by  a 
court  of  equity,  though  never  by  a  court  of  law» 
that  it  is  immaterial  whether  a  particular  party  in 
certain  cases  is  made  a  plaintiff  or  .defendant. 
Fleming  v.  Holt  12  W.  Va.  158. 

A  bill  in  equity  may  in  frame,  as  to  parties,  foUow 
the  chancery  practice  used  before  the  enactment 
of  S  87,  c  126,  Code,  or  the  form  prescribed  by 
that  section,  but  it  must  do  one  or  the  other.  If 
the  statutory  form  be  ased,  persons  named  In 
the  caption  as  plaintiff  and  defendant  are  such 
merely  from  being  there  named  as  such;  but  if  the 
statutory  form  be  not  used,  the  bill  must  formally, 
or  in  some  plain,  distinct  way  make  parties  plaintiff 
and  defendant:  otherwise,  it  is  fatally  defective 
and  a  decree  upon  It  would  be  null.  Cook  v.  Dor- 
sey,  88  W.  Va.  196, 18  S.  E.  Rep.  468. 
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2.  Interest. 

Oeneral  Rale.— "It  is  a  creneral  rule  in  eqaity  that 
every  party  interested  In  any  sijlt  must  be  made  a 
party  to  the  suit  either  as  plaintiff  or  defendant, 
and  the  real  party  in  interest  must  he  the  complain- 
ant: and  it  is  immaterial  that  the  interests  of  the 
defendants  are  in  conflict  with  each  other,  or  that 
some  of  their  claims  are  identical  with  those  of 
the  plaintiff.  Equity  deals  with  the  real  parties  in 
Interest.  CasUeman  v.  Berry,  86  Va.  606.  10  S.  E. 
Rep.  884:  Kellam  v.  Sayre.  30  W.  Va.  198.  8  S.  E. 
Rep.  589."  Campbell  v.  Shipman.  87  Va.  659, 13  S. 
E.  Rep.  114:  Stovall  v.  Border  Grange  Bank.  78  Va. 
188 ;  Jameson  v.  Deshields,  8  GratL  13  ;  Meek  v. 
Spracher.  87  Va.  167. 12  S.  E.  Rep.  897. 

Interest  of  Complainants  Must  De  Consistent.— In 
equity  it  Is  only  requisite  that  the  Interest  of  the 
plalntlfEs  be  consistent  and  it  is  immaterial  that 
the  defendants  are  In  conflict  with  each  other  in 
that  some  of  their  claims  are  identical  with  those  of 
the  plaintiff,  etc.  Meek  v.  Spracher.  87  Va.  167-8.  12 
S.  E.  Rep.  897. 

Necessary  Averments  In  BUI.— A  plaintiff  cannot 
obtain  relief  in  equity,  unless  he  both  avers  in  his 
bill,  and,  if  the  averment  is  denied,  also  proves, 
that  he  has  an  Interest  In  the  sublect-matter  of  the 
suit,  and  a  proper  title  to  Institute  the  suit  If  his 
want  of  interest  or  rUrht  to  sue  appears  upon  the 
f ace  of  his  bill.  It  ouifht  to  be  taken  advanta«re  of 
by  demurrer:  but  If  It  does  not  so  appear,  then  the 
defendant  may  show  such  want  of  Interest  or  title 
by  plea  or  answer.  Barr  v.  Clayton,  29  W.  Va.  256, 
11  S.  E.  Rep.  899. 

In  SUlinffs  v.  Bumffardner.  9  Gratt  278.  this  court 
beld,  that  although  a  suit  could  not  be  maintained 
by  a  plaintiff  having  no  interest  and  In  such  case 
the  objection  could  not  be  removed  by  the  Intro- 
duction of  other  parties  havlnff  Interests,  yet  If  It 
appears  that  the  plaintiff  has  an  Interest  thouffh  In 
a  different  character  from  that  In  which  he  sues, 
the  descriptive  words  may  be  stricken  out,  and  the 
suit  may  proceed  in  his  name,  and  that  of  his  co- 
plaintiffs  brouffht  before  the  court  by  an  amended 
bUl.    Coffman  v.  Sansrston.  21  Gratt  269. 

Assignee.— The  mere  possession  of  a  writing  by 
which  a  debt  is  acknowledcred.  without  any  written 
aarreement  from  the  person  to  whom  that  ac- 
knowledgment was  made,  is  not  sufficient  to  sustain 
a  bin  In  equity.  In  such  case,  the  person  to  whom 
the  debt  was' orlfflnally  due,  must  be  made  a  party 
to  the  suit  Lynchburff  Iron  Co.  v.  Tayloe,  79  Va. 
674,  cltlnff  Auditor  v.  Johnson.  1  Hen.  &  M.  586. 

3.  TAXPAyBRS.— Citizens  and  taxpayers  merely  as 
snch.  havlnsr  no  special  property  or  Interest  to  be 
affected,  save  in  common  with  other  citizens  and 
taxpayers,  cannot  become  parties  to  a  proceeding 
by  a  court  to  alter  the  location  of  the  rebuilding  a 
county  bridffe  and  cannot  sustain  an  appeal  to 
review  such  proceeding  under  $  47,  c.  39,  Code 
1887.  County  Court  v.  Armstrong.  84  W.  Va.  826, 12  S. 
E.  Rep.  488. 

4.  Marribd  Women.— By  Code,  ch.  66,  S  12,  a 
married  woman  may  sue  and  be  sued  In  equity. 
without  joining  her  husband  In  the  suit  where  the 
case  concerns  her  separate  property.  Rader  v. 
Neat  18  W.  Va.  373.  See  monourraphlc  note  on  "Hus- 
band and  Wife"  appended  to  Cleland  v.  Watson,  10 
Gratt  15©. 

5.  ATTORNEY  IN  FACT.— A  sult  canuot  be  main- 
tained In  the  name  of  an  attorney  In  fact  even  In  a 
court  of  equity.  Jones  v.  Hart,  1  Hen.  &  M.  470. 
See  monographic  note  on  "Attorney  and  Client"  ap- 
pended to  Johnson  v.  Gibbons,  27  Gratt  632. 

C.  DEFENDANTS. 

I.  In  General.— One  of  the  essential  qualiflcatlons 
necessary  to  a  bill  In  chancery  Is  that  It  should. 


either  In  the  caption  or  In  the  body  of  the  bill, 
name  some  person  or  persons  as  parties  defendant 
and  describe  them  as  having  some  Interest  In  the 
subject  matter  of  the  suit  and  pray  for  some  relief 
afiralnst  them:  and  these  requisites  are  as  essential 
to  a  bill  of  review  as  to  an  original  bill,  and  without 
them  a  paper  purporting  to  be  a  bill  of  review 
should  be  dismissed  on  demurrer,  from  the  flies  on 
motion.  Kanawha  Valley  Bank  v.  Wilson.  35  W.  Va. 
86,  13  S.  E.  Rep.  58. 

2.  Persons  Not  Named  in  BHiL.— No  person  has 
a  right  to  file  an  answer  In  any  suit  In  which  he  Is 
not  a  party.  And,  although  the  subpoena  and  con- 
ditional decree  be  both  served  upon  him.  If  he  Is 
not  named  In  the  bill  and  If  there  Is  no  alleg^atlon 
In  it.  which  bears  upon  or  in  any  manner  refers  to 
him  and  if  no  decree  is  prayed  against  him.  either 
in  terms,  or  in  the  usual  language  praying  a  decree, 
''against  all  persons  unknown,  and  who  may  be 
hereafter  discovered  claiming  under  or  combining 
with  the  defendants,"  but  It  Is  a  distinct  charge 
ag'alnst  other  persons,  and  It  prays  distinctly  a 
decree  against  them  for  certain  property,  he  Is  not. 
In  any  fair  sense  of  the  term,  made  a  party  defend- 
ant Moseley  v.  Cocke.  7  Leigh  224;  Gall  v.  Gall,  50 
W.  Va.  523,  40  S.  E.  Rep.  880. 

Where  a  hill  In  equity  neither  makes  one  a  party 
nor  contains  matter  touching*  him.  and  asks  no 
relief  as  to  him.  any  decree  touching  him  is  void, 
and  not  res  judicata.  Bland  v.  Stewart,  85  W.  Va. 
518.  14  S.  E.  Rep.  215. 

8.  Interest. 

In  Oeneral.— "It  may  be  remarked  that  the  de- 
fendants to  a  bill  in  equity  should  consist  of  all 
persons  Interested  In  the  relief  sought  who  are  not 
already  Joined  as  plaintiffs."  Meek  v.  Spracher,  87 
Va.  167.  12  S.  E.  Rep.  397. 

"No  one  should  be  made  a  defendant  ag^alnst 
whom  there  can  be  no  decree  or  relief  granted  In 
the  suit  Barton  Ch.  Pr.  188,  188.  But  all  persons 
materially  Interested  In  the  subject  of  a  contro- 
versy ought  to  be  made  parties  In  equity.  Hill  v. 
Proctor,  10  W.  Va.  60;  Sand.  Eq.  191.  This  rule,  how- 
ever. Is  restricted  to  those  who  are  Interested  In  the 
property  which  Is  Involved  In  Issue,  and  does  not 
extend  to  persons  who  have  an  Interest  In  the  p.^int 
or  question  litlffated.  Sand.  Eq.  191."  Howard  v. 
Stephenson.  33  W.  Va.  116, 10  S.  E.  Rep.  66.  And  see 
Code  of  W.  Va..  ch.  189,  §  7;  Neely  v.  Jones.  16  W.  Va. 
625. 

Persons  Interested  In  Reslstlnsr  Relief  Asked  for.— 
Persons  are  not  Improper  defendants  who  are  so 
connected  with  the  case  made  as  to  be  directly 
Interested  In  obtaining  or  resisting  the  specific 
relief  asked  in  the  bill  or  given  in  the  decree,  such 
as  claimants,  by  written  executory  contract,  of 
part  of  the  personal  property  mentioned  In  the 
deed  of  trust  in  controversy.  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409. 18  S.  E.  Rep.  611. 

A  party  who  is  charged  In  the  bill  with  participa- 
tion In  the  forgery  of  a  deed  to  land,  and  of  taklng- 
and  certifying  a  false  and  fraudulent  certificate,  as 
a  notary  public,  of  the  acknowledgment  of  such 
deed,  for  the  purpose  of  cheating  and  defrauding 
the  true  owners,  to  the  interest  and  advantage  of 
such  notary  public,  and  the  object  of  the  bill  Is  to 
have  such  deed  delivered  up  to  be  canceled,  is 
in  his  Individual  capacity,  a  proper  party  defend- 
ant Alexander  v.  Davis,  42  W.  Va.  465,  26  S.  E.  Rep. 
291. 

Party  Not  Named  in  the  Bill.— A  party  not  named 
In  the  bill,  but  whose  Interest  In  the  subject  matter 
of  the  bill  only  appears  In  the  answer  of  a  defend- 
ant, cannot  file  an  answer  to  the  bill  as  a  defendant 
If  his  doing  so  without  the  bill  being  first  formally 
amended  Is  objected  to  by  the  plaintiff;  and  If  the 
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court  permits  sach  answer  to  be  filed  and  after- 
wards renders  a  decree  against  tbe  plaintiff  in 
favor  of  sach  party  thus  formally  introduced  into 
^he  case,  the  appellate  court  on  the  appeal  of  the 
plaintiff  will  reverse  such  decree.  But  where  the 
record  shows  affirmatively  that  the  plaintiff  was 
present  in  the  court,  when  the  party  ^as  thus 
formally  Introduced  into  the  cause  and  did  not 
object  but  filed  a  replication  to  such  answer,  and 
the  cause  with  reference  to  such  new  party  was 
fully  and  fairly  heard  on  its  merits  without  objec- 
tion to  the  court  below,  this  will  be  recrarded  as  a 
waiver  by  the  plaintiff  of  such  defeat  in  the  pro- 
ceedings in  the  court  below,  and  the  appellate 
court  would  not  reverse  the  decree  for  such  defect 
in  the  proceedings.  McMuUenv.  Eacran,  21  W.  Va. 
285. 

Defendants  with  Conflicting  interest— A  bill  in 
equity  which  includes  many  defendants  who  have 
distinct  interests  is  multifarious  and  therefore 
erroneous.  Stuart  v.  Coal ter,  4  Rand.  74;  Crickard 
v.  Crouch.  41  W.  Va.  608,  28  S.  E.  Rep.  727. 

4.  Neutral  Dktendant.— If  the  party  defendant 
stands  nearly  neutral,  the  court  is  bound  to  see 
that  all  necessary  parties  are  broufirht  before  it: 
but  if  he  prays  the  court  to  decree  in  that  stasre,  or 
consents  that  it  should  so  decree,  it  amounts  to 
waiver  of  the  objection.  Roanb,  J.,  in  Mayo  v. 
Murchie,  SMunf.  897. 

5.  Infants.— As  the  rule  in  equity  is  that  all  inter- 
ested shall  be  parties  to  a  cause:  held,  not  error  to 
make,  insult  for  specific  performance,  a  party 
defendant  of  an  infant,  who  is  not  named  in  a  con- 
tract, but  to  whom  part  ot  the  purchase  money 
notes  are  made  payable.  Gentry  v.  Gentry,  87  Va. 
478,  12  S.  £.  Rep.  966.  See  monofirraphic  note  on  "In- 
fants" appended  to  Caperton  v.  Gresrory,  11  Gratt 
505. 

6.  Persons  Unknown.— The  affidavit  of  a  corpora- 
tion must,  of  necessity  be  made  by  an  asrent:  and 
the  affidavit  of  a  local  attorney  of  a  corporation 
that  the  names  of  certain  persons  to  be  made 
defendants  to  a  bill  by  such  corporation,  arc  to  the 
affiant  unknown,  is  a  sufficient  compliance  with 
%  8280  of  the  Code,  to  authorize  a  proceediufir,  by 
publication,  aflrainst  such  persons  as  "parties 
unknown."  Fayette  Land  Co.  v. .Louisville,  etc.,  K. 
Co.,  98  Va.  274.  24  S.  E.  Rep.  1016. 

Where  parties  have  been  properly  proceeded 
against  as  "parties  unknown."  they  may  appear  in 
person  or  by  attorney  and  file  their  answers,  or 
may  appear  within  three  years  after  entry  of  a 
judgment,  decree  or  order  against  them:  and  a 
plea  in  abatement  by  a  defendant  who  has  been 
served  with  process,  setting  forth  the  names  and 
residences  of  all  parties  interested  in  the  suit,  is 
immaterial,  and  should  be  rejected.  Fayette  Land 
Co  V.  Louisville,  etc.,  R.  Co..  98  Va.  274,  24  S.  E.  Rep. 
1016. 

D.  JOINDER. 

1.  IN  General.— There  is  no  inflexible  rule  as  to 
the  joinder  of  parties  in  the  court  of  chancery. 
Snyder  v.  Cabell.  29  W.  Va.  48.  1  S.  E.  Rep.  241. 

2.  Complainants. 

Qeneral  Rale.— The  general  rule  is  that  several 
complainants,  having  distinct  and  independent 
claims  to  relief  against  a  defendant,  cannot  join  in 
a  suit  for  separate  relief  of  each.  Nor  can  a  sin- 
gle complainant,  having  distinct  and  independent 
claims  for  relief  against  two  or  more  defendants 
severally,  join  them  in  the  same  bill.  Snyder  v. 
Cabell,  29  W.  Va.  48. 1  S.  E.  Rep.  241. 

A  number  of  persons  who  have  been  fraudulently 
induced  to  enter  into  a  contract  with  a  company  by 
means  of  the  same  false  representations,  and  have 
sustained  the  same  injury,  except  in  amount,  and 


seek  precisely  the  same  character  of  relief,  may 
unite  in  one  bill  praying  for  the  cancellation  of 
their  contracts,  and  make  the  offending  companj 
and  its  officers  and  agents,  through  whom  the 
fraudulent  representation  were  made,  parties  de- 
fendants.   Rader  v.  Bristol  Land  Co..  94  Va.  786. 

87  s.  E.  Rep.  sea 

Joinder  of  improper  Parties.— If  one  person  to  wbom 
alone  the  right  asserted  in  a  bill  in  chancery  ap- 
pertains, and  other  persons  who  have  no  right, 
join  in  the  bill,  and  the  cause  be  proceeded  in  to  a 
decree  in  a  court  of  chancery,  without  any  objec- 
tion there  to  the  joining  of  improper  parties  plain- 
tiffs in  the  bill;  upon  appeal  from  the  decree  to 
this  court,  theoblection  will  have  only  this  effect 
here,  that  the  court  will  consider  the  right  as 
vested  in  the  plaintiff  entitled  thereto,  and  affected 
by  his  acts  or  omission.  Dickenson  v.  Davis.  3 
Leigh  401. 

8.  Defendants. 

Qenerai  Rule.— Defendants  who  have  a  common 
interest  and  a  common  defense  are  properly  joined 
in  one  suit,  and  a  demurrer  to  a  bill  which  charges 
community  of  interest  and  defense  is  properly 
overruled.  Coleman  v.  Clay  tor.  98  Va.  90.  24S.E. 
Rep.  468. 

For  Discovery.— It  Is  no  longer  the  practice  to 
join,  as  defendants  in  a  suit  in  equity,  for  the  pnr- 
pose  of  discovery  and  costs  against  them,  those 
who  arc  not  proper  parties  on  other  grounds. 
Alexander  v.  Davis,  42  W.  Va.  465,  86  S.  E.  Rep  901. 
See  monographic  note  on  "Bills  of  Discovery"  ap- 
pended to  Lyons  V.  Miller,  6  Oratt.  427. 

Settlement  of  Estates.- Where  a  creditor  comes 
in  under  an  order  for  an  account  of  debts  against 
a  decedent's  estate,  and  proves  a  debt  upon  which 
a  third  person  is  jointly  bound  with  the  decedent, 
such  third  person  Is  not  a  necessary  party  to  the 
suit,  as  no  relief  is  there  sought  against  him.  It  is 
not  the  practice  of  the  courts,  nor  is  it  the  policy 
of  the  law.  to  encumber  suits  for  the  administra- 
tion of  assets  of  decedent's  estates  with  collateral 
issues  affecting  the  adjustment  of  equities  between 
persons  having  no  privity  with  many  of  the  other 
creditors.  Roblnett  v.  Mitchell.  101  Va.  762.  See 
monographic  note  on  "Creditors'  Bills"  appended  to 
Suckley  v.  Rotchford,  12  Gratt  60. 

Defendant  against  Whon  There  Is  No  Equity.— On 
the  hearing  of  a  suit  in  chancery.  If  it  be  discov- 
ered that  the  cause  is  not  matured  for  hearing  as 
to  some  of  the  defendants,  against  whom  the  plain- 
tiff appears  to  have  a  claim  in  equity,  the  bill  ought 
not  to  be  dismissed  upon  the  merits:  but  only  as  to 
those  defendants  against  whom  there  is  no  equity: 
as  to  the  other  defendants.  It  should  be  sent  back 
to  the  rules  for  farther  proceedings:  notwithstand- 
ing the  plaintiff  may  have  been  negligent,  and  the 
cause  was  prematurely  set  for  hearing  on  his 
motion.  Key  v.  Hord,  4  Munf.  485:  Henderson  v. 
Anderson,  4  Munf.  485. 

E.  OBJECTIONS. 

1.  Nonjoinder. 

o.  In  General.— "So  principle  of  equity  is  more 
familiar  or  better  settled  than  this:  that  "all  per- 
sons materially  interested  in  the  subject  of  con- 
troversy ought  to  be  made  parties  in  equity,  and  If 
they  are  not,  the  defect  may  be  taken  advantage 
of,  either  by  demurrer  or  by  the  court  at  the  hear- 
ing." Clark  V.  Long,  4  Rand.  451:  Armen trout  v. 
Gibbons,  26aratt  875;  Dabney  v.  Preston,  25  Gratt 
841:  Almond  v.  Rothgeb,  1  Va.  Dec.  188:  Suavely  v. 
Pickle,  29  Gratt.  42;  Lynchburg  Iron  Co.  v.  Tayloe.  TO 
Va.  671 ;  Welsh  v.  Solenberger,  85  Va.  441,  8  S.  E.  Rep. 
91 ;  Burlew  v.  Quarrler,  16  W.  Va.  108. 

"If  no  relief  be  sought,  as,  for  instance.  If  the 
bill  be  for  discovery  alone,  It  cannot  be  objected  to 


NoTB  ON  Parties 
for  want  of  parties:  but  If  relief  be  asked,  tbe 

prayer  of  a  process  must  be  so  framed  as  to  brluff 
all  persons  interested  in  tbe  relief  before  tbe  court, 
eitber  a&  defendants  or  plaintiffs.  In  botb  of  tbese 
points,  bowerer,  tbe  rule  of  equity  differs  from  tbe 
rule  of  law,  botb  In  tbe  necessity  of  Joining  all 
Interested  parties  In  tbe  suit,  and  In  option  of  Join- 
Insr  tbem  as  plaintiffs  or  defendants.  At  law,  a 
disputed  issue  alone  Is  contested;  tbe  Immediate 
disputants  alone  are  bound  by  tbe  decision:  and 
tbey  alone  are  tbe  proper  parties  to  tbe  action. 
In  equity,  a  decree  Is  asked,  and  not  a  decision  only: 
and  It  Is,  tberefore,  requisite  tbat  all  persons 
sbould  be  before  tbe  court  wbose  Interest  may  be 
effected  by  tbe  proposed  decree,  or  wbose  con- 
currence is  necessary  to  a  complete  arransrement. 
Tbe  same  reason  wblcb  requires  tbat  tbe  Immedi- 
ate disputants  be  tbe  only  parties  at  law,  also 
requires  tbelr  arrangement  as  parties,  plaintiffs 
and  defendants,  so  tbat  all  tbe  plaintiffs  sball 
support  one  side,  and  all  tbe  defendants  tbe  otber 
side,  of  tbe  question  In  Issue.  In  equity.  It  Is  only 
requisite  tbat  tbe  Interest  of  tbe  plaintiffs  be  con- 
sistent, and  It  Is  Immaterial  tbat  tbe  defendants  are 
In  conflict  wltb  eacb  otber  or  tbat  some  of  tbelr 
claims  are  identical  wltb  tbose  of  tbe  plaintiff. 
And,  altboufirb  a  conflict  of  Interests  amonflr  tbe 
defendants  Is  no  valid  objection  to  a  bill.  It  does  not 
follow  tbat  tbe  court  will  adjudicate  on  tbelr  con- 
flicting claims:  in  fact,  it  will  not  do  so.  unless  tbe 
division  be  necessary  to  tbe  plalntiff*s  rifirbt"  Meek 
T.  Spracber.  87  Va.  107-8, 12  S.  E.  Rep.  8»7. 

b.  When  Made.— By  tbe  well-establisbed  practice 
of  courts  of  equity,  all  known  persons  Interested  In 
a  common  unliquidated  fund  must  be  made  parties 
In  a  snlt  demandlnflr  an  account  and  sbare  of  tbat 
fund.  Tbe  oblect  of  tbls  rule  Is  to  prevent  multi- 
plicity of  suits,  and  save  tbe  parties  accountable 
for  tbe  fund  from  tbe  barassments  of  repeated 
settlements  and  litigation  respectluflr  It  Tbls  rule 
of  practice  Is  Intended  for  tbe  protection  of  tbe 
accountlnff  party,  and  Is  enforced  at  bis  Instance 
only.  Hence,  according  to  tbe  course  of  tbe  court 
of  equity  In  Encrland,  tbe  objection  must  be  made 
by  demurrer,  eltber  ore  tenus  or  In  wrltlnsr  or  by 
plea  or  answer.  Wben  tbe  objection  bas  not  been 
made  and  brouffbt  under  notice  of  tbe  court  before 
tbe  decree.  It  cannot  be  effectually  urged  as  cause 
of  reversing  tbe  decree  In  an  appellate  tribunaL 
To  allow  It  to  be  so  urged  by  a  party  wbo  bas  failed 
to  urge  It  In  tbe  preliminary  stages  of  tbe  litigation, 
after  all  tbe  expense  and  trouble  of  tbat  litigation 
sball  bave  been  Incurred,  would  frustrate  tbe  very 
object  sougbt  by  tbe  rule.  Tbat  object  cannot  be 
attained,  unless  tbe  party  for  wbose  protection  tbe 
rule  was  establlsbed  were  required  to  ask  Its  appli- 
cation to  prevent  future,  ratber  tban  frustrate 
passed  litigation,  and  by  its  frustration  render 
future  necessary.    Moore  v.  George,  10  Leigb  289. 

c  How  Made. 

(I)  In  Oeaersl.— If  persons  materially  interested 
In  tbe  subject  matter  of  controversy  are  not  made 
parties  in  equity,  tbe  defect  may  be  taken  advan- 
tage of  eltber  by  demurrer,  or  by  tbe  court  at  tbe 
bearing  and  altbougb  tbe  bill  was  not  demurred  to 
In  tbe  court  below,  nor  tbe  defect  noticed  by  tbat 
court  at  tbe  bearing  it  will  be  noticed  at  tbe  bear- 
ing in  tbe  appellate  court,  and  tbe  decree  reversed 
for  that  cause.  Cunnlngbam  Vw  Patteson,  8  Rand. 
^:  Rlcbardson  v.  Hunt,  3  Munf.  148:  Sbeppard  v. 
SUrke.  8  Munf.  29:  Slllings  v.  Bumgardner.  9  Qratt. 
275:  James  River,  etc..  Co.  v.  Llttlejobn.  ISGratt  54: 
Armentront  v.  Olbbons,  25  Oratt  371;  Dabney  v. 
Preston.  25  Qratt  841;  Clayton  v.  Henley,  82  Oratt 
«;  Lyncbburg  Iron  Co.  v.  Tayloe,  79  Va.  671;  Hln- 
ton  V.  Bland,  81   Va.  588:  Almond  v.  Rotbgeb.  1  Va. 
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Dec  188;  Proctor  v.  Hill,  10  W.  Va.  60;  Hoge  v.  Vln- 
troux,  21  W.  Va.  2;  Morgan  v.  Blatcbley,  88  W.  Va. 
166. 10  S.  E.  Rep.  282;  Hitcbcox  v.  Hltchcox,  89  W.  Va. 
807.  20  S.  E.  Rep.  695;  Crlckard  v.  Croucb.  41  W. 
Va.  508.  23  S.  E.  Rep.  727;  Moore  v.  Jennings.  47  W. 
Va.  181,  84  S.  E.  Rep.  793;  Miller  v.  Morrison.  47  W. 
Va.  864,  85  S.  E.  Rep.  906;  Gall  v.  Gall.  50  W.  Va.  528.  40 
S.  E.  Rep.  880. 

*Tbe  rule  on  tbls  subject  Is.  tbat  where  tbe  defect 
in  not  making  proper  parties  appears  on  the  face 
of  tbe  bin,  tbe  objection  may.  and  ought,  to  be 
made  by  demurrer.  Where  it  does  not  so  appear  It 
should  be  made  by  plea  or  answer.  2  Rob.  Prac. 
276,  old  Ed.  When,  however,  the  objection  Is  de- 
layed tin  tbe  hearing  In  the  appellate  court— 
whether  It  win  avan  or  not  will  depend  much  on  the 
circumstances.  If  the  absent  party  has  an  Interest 
in  the  subject  matter  of  controversy,  of  such  a  na- 
ture tbat  a  final  decree  connot  be  made  without  af- 
fecting bis  interest,  the  appellate  court  of  its  own 
motion,  will  direct  that  he  be  brought  before  tbe 
court  whether  the  objection  was  or  was  not  made 
In  tbe  court  below.  If,  on  tbe  other  band,  tbe 
interests  of  the  absent  parties  are  separable  from 
tbose  of  tbe  parties  before  the  court  so  that  the 
court  can  proceed  to  a  final  decree,  and  do  com- 
plete justice  without  affecting  the  absent  parties, 
tbe  latter  are  not  regarded  as  Indispensable.  A 
defendant  who  claims  tbat  certain  persons  sbould 
be  made  parties  to  sbare  a  common  burden  ought 
to  make  tbe  objection,  as  a  general  rule,  in  tbe 
pleadings:  and  if  tbe  objection  be  delayed  until  tbe 
case  reaches  the  appellate  court,  that  court  will 
not  require  It  unless  It  Is  clear  tbat  tbe  absent 
party  Is  likely  to  be  prejudiced  by  the  decree." 
Clayton  v.  Henley,  82  Gratt  65;  Prunty  v.  Mitchell. 
76  Va.  170. 

(a)  Denarrer. 

In  Qenersl-A  bill  should  not  be  dismissed  on 
demurrer  merely  for  the  want  of  proper  parties.  If 
It  otherwise  appears  tbat  the  plaintiffs  may  be  en- 
titled to  relief.  Jameson  v.  Deshlelds,  8  Gratt  4; 
Stewart  v.  Jackson.  8  W.  Va.  81. 

Matter  Conceniliiir  Sepsrate  Estate  of  Wife.— A 
demurrer  filed  to  a  bill,  for  nonjoinder  of  husband 
In  a  suit  In  chancery  by  wife,  upon  a  matter  con- 
cerning her  separate  property,  should  be  overruled. 
Rader  v.  Neal,  18  W.  Va.  878.  See  monographic  note 
on  "Husband  and  Wife"  appended  to  Clelaud  v. 
Watson.  10  Gratt  150. 

Demurrer  for  Want  of  Parties  Should  Name  Nee- 
essary  Parties.— A  demurrer  to  a  bUl  for  want  of 
parties  sbould  properly  name  tbe  necessary  parties 
defendant  who  bave  been  omitted  so  as  to  enable 
tbe  plaintiff  to  amend  bis  bill  and  call  tbe  attention 
of  tbe  court  to  tbls  defect;  and  If  it  does  not.  tbe 
demurrant  cannot  complain  tbat  the  demurrer  is 
not  sustained:  but  tbe  court  ought  In  the  final  bear- 
ing of  the  case,  though  tbe  demurrer  bas  been 
overruled,  to  decline  to  determine  tbe  caus%  on  Its 
merits,  until  the  necessary  parties  defendant  bave 
been  brought  before  the  court  by  an  amendment  of 
tbe  bill  and  have  been  given  the  opportunity  to  be 
beard.    Robinson  v.  Dlx,  18  W.  Va.  529. 

In  Robinson  v.  Dlx.  18  W.  Va.  528.  It  Is  held  tbat  tbe 
demurrant  should  name  the  necessary  parties  wbo 
bave  been  omitted:  but  it  Is  further  held  In  tbe 
same  syllabus  tbat  the  court  ougbt  In  the  final  bear- 
ing of  the  cause,  though  tbe  demurrer  bas  been 
overruled,  to  decline  to  determine  tbe  cause  on  Its 
merits  until  the  necessary  parties  defendant  have 
been  brought  before  tbe  court  by  an  amendment  of 
tbe  bill,  and  bave  been  given  tbe  opportunity  to  be 
beard.  Moore  v.  Jennings,  47  W.  Va.  181,  84  S.  E. 
Rep.  798. 


4  RAND. 


Virginia  Reports,  Annotatbd. 


In  the  prayer  of  a  bill,  parties  are  described  as 
"Whltlev  &  McConkey."  and  in  the  charglnG:  part 
the  same  parties  are  prayed  to  be  made  defendants, 
except  that  these  parties  are  described  as  "McCon- 
key &  Co."  In  the  first  part  of  the  decree,  they  are 
styled  "McConkey  and  Co."  and  In  the  latter  part 
they  are  called  "Whitely  &  McConkey."  It  betnff 
apparent  that  they  are  the  same  parties,  there  Is  no 
error  In  overruling  a  demurrer  for  that  cause. 
Highland  v.  Hlgrhland,  5  W.  Va.  63. 

Where  Party  Has  Left  Jurisdiction.— The  general 
doctrine  is,  that  if  a  person  who  ought  to  be  a  party 
departs  from  the  Jurisdiction  of  the  court,  the  plain- 
tiff cannot  be  required  to  make  him  a  party.  Mitf . 
PI.  book  2,  ch.  3.  If  a  sufficient  reason  for  not  bring- 
ing a  party  before  the  court  is  suggested  by  the  bill, 
as  if  a  party  is  resident  out  of  the  Jurisdiction  of 
the  court,  and  that  fact  is  charged,  a  demurrer  will 
not  hold.    Moore  v.  George,  10  Leigh  246. 

(3)  Plea  In  Abatement. 

In  Qeneral.— Mr.  Robinson  says:  "Pleas  in  abate- 
ment on  account  of  all  contracting  parties  not  being 
sued,  were  flrsumade  necessary  In  the  time  of  Lord 
HANSFiBiiD.  It  was  then  adjudged  (in  1770)  that  the 
defendant  must  say  in  his  plea  who  the  partners  are, 
and  that  if  he  does  not  plead  the  matter  in  abate- 
ment, the  objection  Is  waived."  6  Rob.  Prac.  p.  78. 
Prunty  ▼.  Mitchell.  76  Va.  171. 

Where  a  part  of  the  copartners  only  are  sued,  or 
other  parties  Improperly  Included,  it  is  a  matter  to 
be  pleaded  in  abatement  for  nonjoinder  or  mis- 
joinder, and  if  so  pleaded  will  defeat  a  recovery 
against  those  only  who  are  embraced  In  the  action 
or  where  Improper  parties  are  Included  as  copart- 
ners, notwithstanding  the  provision  of  the  law 
found  in  the  Code  186Q,  ch.  177,  S  19.  Urton  v. 
Hunter,  2  W.  Va.  88:  Rutter  v.  Sullivan,  26  W.  Va. 
427;  McDonald  v.  Cole,  46  W.  Va.  186,  82  S.  E.  Rep. 
1033. 

Joint  Obllffors.— Where  on  a  Joint  obligation  one 
is  sued,  the  defendant  cannot  take  advantage  of  the 
nonjoinder  except  by  plea  in  abatement  alleging 
the  joint  obligation,  and  that  the  co-obligor  Is  alive. 
Reynolds  v.  Hurst,  18  W.  Va.  648. 

Record  Mast  Show  Error.— An  exception  for  lack  of 
parties  to  the  report  of  commissioners  to  make  par- 
tition is  not  well  taken  when  the  record  falls  to 
disclose  the  interests  of  such  parties.  McClanahan 
y.  Hockman,  96  Va.  382,  31  S.  E.  Rep.  616. 

The  omission  of  a  necessary  party,  who  volunta- 
rily appears.  Is  a  harmless  error.  Moore  v.  Bruce. 
86  Va.  189,  7  S.  E.  Rep.  195. 

<4)  Court  at  Hearing.— And  if  a  defect  of  parties  Is 
apparent  upon  the  record,  the  court  will  take  the 
objection,  though  the  defendants  do  not  Jameson 
V.  Deshlelds,  3  Gratt.  13. 

And  whether  the  objection  is  made  or  not,  the 
court  sua  sponte,  where  such  defect  is  apparent  on 
the  face  of  the  bill  and  exhibits,  will  notice  the 
omission.  Armentrout  v.  Gibbons,  25  Gratt  371; 
Dabney  V.  Preston,  25  Gratt  838:  Suavely  v.  Pickle. 
29  Gratt  42;  Hill  v.  Proctor,  10  W.  Va.  60;  Morgan  v. 
Blatchley,  33  W.  Va.  155, 10  S.  E.  Rep.  283:  Hltchcox 
V.  Hltchcox.  39  W.  Va.  607.  20  S.  E.  Rep.  596. 

(5)  In  Appellate  Court. 

In  Qeneral.— "And  If  the  defect  be  apparent  on  the 
face  of  the  record,  although  the  bill  was  not  de- 
murred to  In  the  court  below,  nor  the  defect  no- 
ticed by  that  court  at  the  hearing.  It  will  be  noticed 
at  the  hearing  In  this  court,  and  the  decree  reversed 
for  that  cause.  These  principles  have  been  recog- 
nized and  affirmed  by  this  court  as  well-established 
rules  of  equity,  in  cases  too  numerous  to  mention. 
In  Silllngs  v.  Bumgardner,  9  Gratt  273.  275.  Judge 
MoNCURE,  delivering  the  opinion  of  the  court,  says: 
*But  the  counsel  for  the  appellee  contended  that 


this  objection  not  having  been  made  in  the  court 
below,  now  comes  too  late.  But  it  was  not  waived 
in  the  court  below;  the  want  of  parties  appeared  on 
the  face  of  the  bill;  and  in  such  cases  it  is  well  set- 
tled that  the  objection  is  fatal  in  the  appellate  court 
though  not  taken  in  the  court  below.'  Citing  2  Rob. 
Prac.  273.  433,  and  cases  cited;  Richardson  v.  Hunt 
2  Munf.  148;  Sheppard  v.  Starke.  3  Munf.  29.  and  the 
principle  has  been  reaffirmed  to  its  full  extent  in 
the  most  recent  case  in  this  court  on  the  subject 
Armentrout  v.  Gibbons,  25  Gratt  871,  where  some  of 
the  numerous  decisions  of  this  court  on  the  question 
are  cited."    Dabney  v.  Preston,  25  Gratt.  841. 

d.  AfMndments. 

(i)  Leave  Granted  In  Lower  Court —Where  the 
plaintiff  has  shown  a  right  to  relief  against  the  de- 
fendants before  the  court  hfs  bill  ought  not  to  be 
dismissed,  because  the  proper  relief  cannot  be  ex- 
tended to  him.  In  consequence  of  his  omission 
to  make  the  necessary  parties.  In  that  case  the 
plaintiff  ought  to  have  leave  to  amend  his  biU. 
Mitchell  V.  Chancellor.  14  W.  Va.  22;  Allen  v. 
Smith.  1  Leigh  231;  KIncheloe  v.  Klncheloe,  11 
Leigh  400 ;  Key  v.  Hord.  4  Munf.  486;  Jameson  t. 
Deshlelds,  3  Gratt  13.  And  see  Harmison  v.  Lone- 
berger,  11  W.  Va.  76. 

Section  68,  c  126.  Code,  provides  that  when,  in  any 
case,  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties, 
the  court  may  cause  them  to  be  made  parties  by 
amendment  to  the  action  or  suit  Smith  v.  Parsons, 
33  W.  Va.  644. 11 S.  E.  Rep.  68;  Gall  v.  Gall.  50  W.  Va.  628. 
40  S.  E.  Rep.  880;    Jameson  v.  Deshields.  8  Gratt  18. 

Multifariousness.— But  if,  on  the  hearing  of  a  cause, 
it  appears  by  the  record  that  all  the  necessary 
defendants  have  not  been  made  parties,  and  if  the 
bill  were  amended,  and  they  were  made  parties 
that  the  bill  would  necessarily  be  multifarious,  the 
court  ought  not  to  give  the  plaintiff  leave  to  amend 
his  bill;  but  It  should  be  dismissed  without  prej- 
udice to  the  plaintiff  in  Instituting  any  other  suit  or 
suits.   Shaffer  v.  Petty.  30  W.  Va.  248.  4  S.  E.  Rep.  278. 

When  No  Relief  Is  Prayed.— And  where  parties  are 
already  before  the  court  as  defendants  to  an  orig- 
inal bill,  and  no  relief  is  prayed  against  them,  in 
the  amended  bill,  it  is  unnecessary  to  make  them, 
or  their  personal  representatives,  parties  to  such 
amended  bill.    Beckham  v.  Duncan,  1  Va.  Dec.  660. 

(a)  Leave  Granted  In  Appellate  Court. 

In  Qeneral.- The  court  of  appeal.  If  there  be  a 
defect  of  parties,  will  send,  the  case  back  to  the 
court  below  that  proper  parties  may  be  made. 
Jameson  v.  Deshields.  3  Gratt.  13  ;  Proctor  v.  HUU 
10  W.  Va.  60  ;  Hoge  v.  Vintroux,  21  W.  Va.  2. 

Where  Plaintiff  Has  No  Right  to  Rellef.-But  where 
a  plaintiff  in  equity  has  shown  no  right  to  relief,  an 
appellate  court  will  not  reverse  a  decree  dismiss- 
ing his  bill,  although  all  the  parties  directly  inter- 
ested in  the  subject  matter  were  not  before  the 
court    Mitchell  v.  Chancellor.  14  W.  Va.  27. 

Where  Person  Would  Be  Mere  Formal  Party.— So  If  it 
appears  affirmatively  that  a  person,  if  made  a  party 
would  have  been  a  mere  formal  party,  against 
whom  no  decree  would  have  been  asked,  and  whose 
presence  was  not  necessary  for  the  protection  of 
any  of  the  defendants,  the  appellate  court  will  not 
reverse  a  decree  for  his  absence.  James  River,  etc , 
Co.  V.  Llttlejohn,  18  Gratt  54. 

Plaintiff  Should  Make  Proper  Parties.— So  in  the 
case  of  Swann  v.  Seldon,  this  court  decided  that  the 
decree  dismissing  the  bill  on  the  merits  ought  not 
to  be  reversed,  merely  on  the  ground  that  some  of 
the  persons  concerned  in  interest  had  not  been 
made  parties.  It  is  the  business  of  the  plaintiff  to 
make  all  proper  parties.  If  he  fails  to  do  so,  it  Is 
too  late   for  him,  In  the  appellate  court  to  take 
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^ulTantasre  df  his  own  omission,  for  the  purpose  of 
reverslnsr  a  decree  which  is  correct  and  proper  in 
all  other  respects.  Kincheloe  v.  Klncheloe.  11 
Lelffh  398. 

Error  Cannot  Be  Corrected  In  Lower  Court  after 
Appeal,— And  errors  for  the  want  of  necessary  par- 
ties cannot  be  corrected  in  the  lower  court  by  an 
amended  and  supplemental  bill  and  bill  in  the 
nature  of  a  bill  of  review,  after  an  appeal  Is  allowed 
and  while  it  is  pendins*  In  the  appellate  court 
Almond  v.  Rothfireb.  1  Va.  Dec.  188. 

Cost.— On  an  appeal  from  an  interlocutory  decree, 
correct  on  the  merits,  but  erroneously  for  want  of 
proper  parties,  the  court  will  reverse  the  decree, 
bnt  allow  the  appellees  to  recover  costs  as  the 
parties  substantially  prevailing ;  because,  an  ap- 
peal from  an  interlocutory  decree,  is  only  sriven  to 
prevent  the  payment  of  money  or  change  of  prop- 
erty, or  to  settle  principles.  Cunningham  v.  Pat- 
teson,  3  Rand.  66. 

e.  Objection  May  Be  Waived.— Bxit  the  objection  for 
want  of  parties  may  be  expressly  relinquished  In 
the  court  below.  Clark  v.  Loner.  4  Rand.  463:  Shep- 
pard  V.  Starke,  SMunf.  29;  Armen trout  v.  Qibbons. 
25  Gratt  571 ;  Proctor  v.  Hill,  10  W.  Va.  60;  Burlew 
T.  Quarrier,  16  W.  Va.  109:  Donahue  v.  Fackler,  21 
W.  Va.  125:  Cook  v.  Dorsey,  38  W.  Va.  196.  18  S.  E. 
Rep.  468:  Moore  v.  Jenninfirs,  47  W.  Va.  181,  34  S.  E. 
Rep.  798. 

In  Burlew  v.  Quarrier,  16  W.  Va.  108.  it  is  held 
that:  "All  persons  materially  interested  in  the 
subject  of  the  controversy  ouffht  to  be  made  par- 
ties In  equity,  and,  if  they  are  not,  the  defect  may 
be  taken  advantage  of  either  by  demurrer  or  by 
the  court  at  the  hearing.  It  is  not  necessar} .  al- 
thoufirh  more  regular,  that  the  want  of  parties 
ebould  be  made  either  by  iJlea,  answer,  or  demur- 
rer. On  the  contrary,  if  It  appear  on  the  face  of 
the  record  that  proper  partise  are  wantiufir,  the 
4lecree  will  be  reversed,  unless  the  objection  was 
expressly  relinquished  in  the  court  below."  Shep- 
pard  V.  Starke,  8  Munf.  89;  Clarke  v.  LoufiT,  4  Rand. 
461 :  Armentrout  v.  Qibbons,  25  Gratt.  371 :  Hitchcox 
▼.  Hitchcox,  89  W.  Va  607,  20  S.  E.  Rep.  505:  Donahue 
▼.  Fackler,  81  W.  Va  125:  Moore  v.  Jennings.  47 
W.  Va  181.  84  S.  E.  Rep.  703. 

TraospottaiT  Parties.— it  is  also  the  practice  in  equi- 
ty to  allow  amendments  of  bills  by  transposincr  par- 
ties from  plaintiff  to  defendant,  and  vice  versa,  if 
it  is  necessary  to  do  complete  Justice  between  the 
parties  in  the  cause.  But  this  will  not  be  allowed 
at  the  mere  caprice  of  parties.  Burlew  v.  Quarrier. 
16  W.  Va.  148. 

2.  BilSJOiin>Bli. 

a.  In  General.— If  parties  having  separate  and  dis- 
tinct claims  unite  as  plaintiffs  it  is  a  misjoinder. 
Oraveley  v.  Graveley,  84  Va  145.  4  S.  E.  Rep.  218. 

Act  of  Legislature.— The  legislature  has  by  an 
act  approved  February  27,  1894.  provided  "that 
whenever  it  shall  appear  in  any  action  at  law  or 
suit  in  equity,  by  the  pleadinsrs  or  otherwise,  that 
there  has  been  a  misjoinder  of  parties  plaintiff  or 
4lefendant,  the  court  may  order  the  action  or  suit 
to  abate  as  to  any  party  improperly  Joined,  and  to 
proceed  by  or  against  the  others  as  if  such  mis- 
Joinder  had  not  been  made.**  Norfolk,  etc.,  R.  Co. 
T.  Dougherty.  92  Va  875,  28  S.  E.  Rep.  777. 

Application  of  Act.— The  act  of  assembly  approved 
•February  27,  1894,  (Acts  1833-4.  p.  489,)  permitting 
abatements  where  there  has  been  a  misjoinder  of 
parties  plaintiff  or  defendant  does  not  apply  to 
actions  or  suits  decided  before  that  date.  Norfolk, 
-etc.  R.  Co.  V.  Dougherty.  92  Va.  372,  23  S.  E.  Rep.  777. 

Dtacretlon  of  Court.— The  chancery  court  exer- 
cises a  sound  discretion  in  determining  whether 
there  is  a  misjoinder  of  parties,  under  the  particu- 


lar circumstances  of  each  case,  Snyder  v.  Cabell. 
29  W.  Va.  48. 1  S.  E.  Rep.  241. 

6.  How  Objection  Made. 

In  General. -In  Valden  v.  Stubblefleld.  28  Gratt. 
153.  It  was  held,  that  "in  this  country  the  rule  is  well 
settled,  that  in  cases  of  misjoinder  of  parties  as 
plaintiffs  in  equity,  the  objection  must  be  made  by 
demurrer,  if  the  defect  is  apparant  on  the  face  of 
the  bin,  or  by  plea  or  answer  if  the  defect  does  not 
so  appear:  and  unless  so  made,  the  objection  will  not 
avail  at  the  hearing,  if  a  decree  can  be  rendered 
without  prejudice  to  the  rights  of  parties."  Burlew 
V.  Quarrier.  16  W.  Va.  142-3. 

Demurrer.— There  is  no  doubt  that  where  a  mis- 
Joinder  is  apparent  on  the  face  of  the  bill,  or  in  a 
case  like  this,  on  the  face  of  the  petition,  the  objec- 
tion may  be  raised  by  demurrer.  Valden  v.  Stub- 
blefleld, 28  Gratt.  158;  Ward  v.  Funsten,  86  Va.  866. 
lOS.  B.Rep.415. 

M  is  administrator  of  husband  and  wife,  and  it 
being  doubtful  whether  the  right  to  a  fund  is  in  the 
estate  of  husband  or  wife,  he  sues  for  it  in  equity  in 
both  characters.  The  bill  is  not  demurrable  for 
misjoinder  of  parties.  Brent  v.  Washington,  18 
GratL  526. 

Bnt  it  is  a  good  ground  of  demurrer  to  the  whole 
bill,  that  a  person,  who  has  no  interest  in  the  suit 
and  has  no  equity  against  the  defendant  is  im- 
properly Joined  as  a  plaintiff.  Tavenner  v.  Barrett. 
81  W.  Va  678. 

c.  When  Objection  Made.— Where  objection  is  not 
made  for  a  misjoinder  of  parties  either  by  demur- 
rer, plea  or  otherwise  in  due  time  it  will  be  disre- 
garded after  arguments  on  the  merits  and  final 
hearing.  Dickenson  v.  Davis,  2  Leigh  401 ;  Malone  v. 
Hobbs,  1  Rob.  890:  Tarrv.  Ravenscroft,  12  Gratt  651; 
Valden  v.  Stubblefleld.  28  Gratt  158. 

F.  NEW  PARTIES. 

1.  In  GiNBRAii.- "The  great  objects  of  a  court  of 
equity  are,  to  do  complete  Justice  by  settling  the 
rights  of  all  persons  interested  in  the  subject  of 
the  suit  to  make  the  performance  of  the  orders  of 
the  court  perfectly  safe,  and  to  prevent  future  liti- 
gation and  multiplicity  of  suits.  To  these  ends,  it 
is  necessary  that  all  persons  interested  in  the  mat- 
ter, should  be  before  the  court  in  such  way  as  to 
be  bound  by  its  decree.  If  the  bill  omit  some  who 
are  interested,  or  if,  in  the  progress  of  the  suit  a 
new  interest  arises  in  one,  not  a  party,  it  is  the 
practice  of  every  day  to  change  the  proceedings , 
either  by  amended  or  supplemental  bill,  so  as  to 
bring  these  new  parties  before  the  court:  and  Lord 
Habdwickb  says,  *lt  is  frequently  known,  that  after 
a  cause  is  gone  into,  and  even  thoroughly  heard,  yet 
the  court  is  compelled  to  let  it  stand  over  for  want 
of  parties."    King  v.  Ashley,  5  Leigh  411. 

2.  When  Admittbd.— After  a  decision  by  the  court 
of  appeals,  remanding  a  cause  to  the  court  of  chan- 
cery, new  parties  may  b?  admitted.  Anderson  v. 
Anderson.  1  Hen.  &  M.  12. 

8.  Who  Admitted. 

Parties  Having  Same  Interest  as  Plaintiff.— When 
the  plaintiff  has  an  interest  In  the  subject  matter 
of  a  suit  the  bill  may  be  amended,  and  other  per- 
sons having  the  same  interest  may  be  Joined  as 
coplalntlffs.    Coffman  v.  Sangston.  21  Gratt  268. 

Assignees.— A  court  of  equity  requires  the  real  par- 
ties in  interest  to  bring  the  suit  both  legal  and 
equitably,  as  in  the  case  of  trustees  or  assignees 
under  insolvent  acts  or  assignees  in  bankruptcy. 
And  where  the  sole  plaintiff,  who  originally  brought 
the  suit  In  his  own  name  and  not  in  autre  droit,  is  dis- 
charged under  insolvent  acts  and  makes  an  assign- 
ment of  his  property  for  the  beneflt  of  his  creditors, 
or  where  such  plaintiff  has  been  declared  a  bank- 
rupt the  assignees  must  be  made  parties,  before  the 
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suit  can  be  further  proceeded  in.  In  such  case  or 
cases  the  suit  does  not  abate  in  the  strict  meaning 
of  the  word,  but  becomes  so  defective,  that  it  can- 
not be  further  proceeded  with  in  their  absence. 
And  In  some  other  cases  where  the  trainsf er  pendente 
lite  is  considered  as  a  transfer  by  operation  of  law 
and  not  voluntary,  perhaps  the  same  rule  should 
be  applied.    Zane  v.  Pink.  18  W.  Va.  698. 

Interest— Where  the  answer  insists,  that  new  par- 
ties should  be  made  defendants,  because  they  have 
become  interested  in  the  land  with  the  defendants, 
which  land  is  sought  to  be  subjected  to  the  pay- 
ment of  the  purchase  money,  unless  it  appears, 
that  they  were  interested  In  the  land,  when  the  suit 
was  brought,  it  Is  not  error  to  decline  to  make 
them  parties.    Hill  v.  Maury.  21  W.  Va.  168. 

4.  How  Admitted. 

Petition  to  Be  Admitted. 

In  Qeneral.— Upon  a  petition  filed  by  a  stranger  to 
the  cause,  askincr  relief  against  the  defendant 
therein  on  new  matter  contained  in  such  petition, 
if  such  defendant  ask  to  become  a  defendant  to 
such  petition,  he  should  be  allowed  to  do  so:  and,  if 
he  be  refused  the  privileflre  of  defendlnflr  such  peti- 
tion a  decree  divestlnsr  his  property  rights  from 
him,  on  the  facts  contained  in  such  petition,  is  er- 
roneous. Fowler  v.  Lewis,  86  W.  Va.  112, 14  S.  E- 
Rep.  447. 

Leave  off  Court  Necessary.— A  petition  filed  by  a 
stranger  to  a  cause,  asking  relief  against  a  defend- 
ant therein  on  new  matter  contained  In  such  peti- 
tion, must  be  filed  by  leave  of  court  Fowler  v. 
Lewis.  86  W.  Va.  112.  14  S.  E.  Rep.  447. 

In  Shlnn  v.  Board  of  Education,  89  W.  Va.  497. 20  S. 
E.  Rep.  604.  it  is  held  that,  "when  a  party  files  his 
petition,  asking  to  be  admitted  as  a  party  defend- 
ant in  a  pending  suit  in  equity,  in  which  no  allega- 
tion is  made  naming  or  referring  to  him  in  any  way. 
and  no  relief  Is  prayed  against  him,  and  he  is  ad- 
mitted to  become  such  party  defendant,  he  does  not 
become  a  party  in  the  cause  until  he  has  been  made 
a  party  by  some  allegation  In  the  bill  as  amended.'* 
This,  however,  does  not  apply  in  a  case  where  a 
party  files  his  petition,  making  the  parties  to  the 
suit  parties  thereto,  and  setting  up  claim  to  the 
subject  matter  in  controversy,  when  his  petition 
may  properly  be  treated  as  an  original  bill.  Sturm 
V.  Fleming,  22  W.  Va.  404:  Skaggs  v.  Mann.  46  W.  Va. 
209,  83  S.  E.  Rep.  110:  Cleavenger  v.  Felton,46  W.  Va. 
949,  88  S.  E.  Rep.  117. 

Where  a  petition  is  filed  In  a  suit  in  equity  by  one 
nr^t  a  party  to  it,  and  whose  rights  are  not  men- 
tioned in  the  bill,  and  such  petition  asks  relief 
touching  the  subject  matter  of  the  bill,  and  such 
petition  discloses  an  interest  in  the  petitioner  In 
such  manner  hostile  to  the  claim  of  the  plaintiff* 
the  plaintiff  must  file  an  amended  bill  to  bring  the 
petitioner  and  his  claim  before  the  court,  before 
there  can  be  an  adjudication  of  the  plaintiff's 
rights.  The  mere  petition  does  not  make  the  peti- 
tioner a  party  for  the  purposes  of  decree.  Gall  v. 
Oall.  60  W.  Va.  528.  40  S.  E.  Rep.  88a 

Where  a  person  files  his  petition  asking  to  be 
admitted  as  a  party  defendant  in  a  pending  suit  in 
equity,  in  which  no  allegation  Is  made  naming  or 
referring  to  .'him  in  any  way,  and  no  relief  is 
prayed  against  him.  and  he  is  admitted  to  become 
such  party  defendant,  he  does  not  become  a  party 
in  the  cause  until  he  has  been  made  a  party  by 
some  allegation  in  the  bill  as  amended.  Shinn  v. 
Board  of  Education.  89  W.  Va.  497.  20  S.  E.  Rep.  604; 
McCoy  V.  Allen,  16  W.  Va.  724;  Gall  v.  Gall,  60  W.  Va. 
698.  40  S.  E.  Rep.  880. 

Depositing  Petition  In  Clerk's  Office.— "The  mere 
depositing  a  petition  in  the  clerk's  office  in  vaca- 
tion does  not  effectuate  the  object  sought;  does  not 


operate  proprio  viaore  to  make  the  petitioner  « 
party.  To  do  this  an  order  of  the  court  is  neces- 
sary. Piedmont,  etc..  Life  Ins.  Co.  v.  Maury.  76  Va. 
608."    Walter  v.  Chichester.  84  Va.  724.  6  S.  E.  Rep.  U 

Porm.— A  petition  filed  by  a  stranger  to  a  cause,, 
asking  relief  against  a  defendant  therein  on  new 
matter  contained  in  such  petition,  must  make  such 
defendant  a  party  to  it,  and  process  to  answer  it 
must  be  served  on  such  defendant,  unless  waived 
by  appearance  or  otherwise.  Fowler  v.  Lewis.  8<( 
W.  Va.  112. 14  S.  E.  Rep.  447. 

Right  of  Party  PetltioBlniT.— A  person  who  comes 
for  the  first  time  into  a  pending  cause  by  petition, 
and  is  a  proper  person  to  file  such  petition,  may 
have  prior  erroneous  orders  In  the  cause  reheard 
and  corrected,  upon  prayer  for  that  purpose  in  his 
petition  whether  the  case  be  proper  for  a  petition 
for  rehearing  or  Mil  of  review  In  the  case  of  a. 
party  to  the  cause.  Crumllsh  t.  Shenandoah 
Valley  R.  Co..  40  W.  Va.  627.  23  S.  E.  Rep.  9a 

When  Petition  Refused.— A  petition  praying 
for  new  parties  Is  properly  rejected  by  the  trial 
court  where  It  appears  that  they  are  not  necessary 
parties,  and  that  the  object  Is  delay.  Roblnett  v. 
Mitchell,  101  Va.  762. 

Laches.— While  all  persons  Interested  in  the  sub- 
ject matter  of  the  suit  should  be  made  parties,  yet 
If  their  case  is  fully  stated  and  investigated  upon 
their  petition  to  be  made  parties  and  on  account  of 
their  laches  they  should  not  be  allowed  to  disturb 
the  status  of  the  case,  the  appellate  court  will  not 
reverse  the  decree  of  the  court  below  In  the  case; 
If.  however  for  other  reasons  the  case  must  be 
retried  they  may  be  made  parties.  If  they  desire  It. 
when  the  case  goes  back.  Trlplett  v.  Romlne.  SS 
Gratt  661. 

Admissions  Made  In  Petition.— A  party  who  files  a 
petition  in  a  cause  praying  to  be  admitted  as  a. 
party  defendant,  and  in  his  petition  admits  a  fact, 
cannot  thereafter,  when  so  admitted,  deny  that 
fact  In  his  answer  to  the  bill.  McClanahan  r.  Hock- 
man.  96  Va.  392.  81  S.  E.  Rep.  616. 

Proceedings  Pending  Appeal.— Upon  a  petition  filed 
by  a  stranger  to  a  cause,  asking  relief  against  the 
defendant  therein  on  new  matter  contained  In 
such  petition.  If  such  defendant  by  an  order  In  the 
cause,  be  allowed  to  file  a  petition  to  set  aside  a 
deed  from  him,  vesting  such  stranger  filing  the 
first-mentioned  petition  with  the  right  asserted 
therein,  and  the  petition  of  such  defendant  be  dis- 
missed, and  an  appeal  taken  by  him,  it  is  error  for 
the  court,  pending  such  appeal,  to  proceed  to  decree 
such  stranger,  upon  his  petition,  the  relief  sought 
thereby  against  such  defendant.  Fowler  v.  Lewis,. 
86  W.  Va.  112,  14  S.  E.  Rep.  447. 

G.  DECREES. 

1.  When  Revbbsed. 

instance  of  Parties  Not  Prejudiced.— An  appellate 
court  will  not  reverse  a  decree  at  the  instance  of  a. 
party  not  prejudiced  by  it  Handy  ▼.  Scott  26  W. 
Va.  7!a 

If  the  court  pronounces  an  erroneous  decree 
in  relation  to  the  interest  of  parties  who  are  not  in 
court  that  does  not  prejudice  parties  who  are  in 
the  suit,  it  is  not  matter  of  which  the  latter  can 
complain.    Kuhn  y.  Mack.  4  W.  Va.  186. 

Where  a  defendant  a  short  time  before  the  insti- 
tution of  a  suit  agaipst  him.  has  relinquished  all 
right  to  and  interest  in  the  subject  matter  of  con- 
troversy, and  subsequently,  before  the  hearing, 
has  his  relinquishment  put  upon  record,  he  cannot 
complain  that  the  circuit  court,  without  awardior 
any  costs  against  him.  has  entered  a  decree  in  fa- 
vor of  the  plaintiff,  and  confirming  the  relinquish- 
ment of  the  defendant  Workman  v.  Doran,  84  W. 
Va.  604.  12  S.  E.  Rep.  770. 


190 


4.  RAND.  COLKMAN  V.  Lynk*s  Ex'r. 

faMtance    of    Party  HavlDir   No    Interest— An   ap- 


455 


pellate  court  will  not  reverse  a  decree,  thoaflrta 
crroneons,  at  the  instance  of  a  party  not  In- 
terested In  the  property  Involved  in  the  suit.  Elcan 
T.  Lancasterlan  School,  8  Pat  &  H.  A8:  Chappell  v. 
Kobertson.  2  Rob.  500. 

Instance  of  Nonresident  Party.— A  nonresident 
party,  against  whom  a  decree  has  been  ren- 
dered upon  order  of  publication,  must  pro- 
.  ceed  in  the  manner  prescribed  by  the  statute  for 
the  review  of  such  decree  and  cannot  in  the  first 
instance  appeal  therefrom  to  this  court  (P.  718.) 
Handy  v.  Scott  38  W.  Va.  710. 

2.  Effect.— Where  the  appellate  court  has  de- 
cided against  the  riffht  of  certain  persons  to 
become  parties,  upon  remand  those  persons  can- 
not come  into  the  court  below  as  parties  and 
litiffate  anew  the  questions  already  determined. 
Robinson  v.  Crenshaw,  84  Va.  848.  6  S.  E.  Rep.  223. 

H.  MISCELLANEOUS  CASES. 

Person  flade  Party  to  Disqualify  as  Witness.— 
Wben  a  cause  has  reached  such  a  stasre  in  proof 
as  to  show  that  a  person  was  an  improper  party, 
and  was  made  one  in  order  to  disqualify  him  as  a 
witness,  then  he  should  be  dismissed  out  of  the 
salt  and  thus  restore  his  competency  as  a  witness. 
Alexander  v.  Davis.  42  W.  Va.  465,  20  S.  E.  Rep.  201. 

Effect  of  Acts  Done  by  Some  of  the  Parties.— 
Wbere  a  larsre  number  of  persons  are  interested 
in  a  common  subject  and  acts  are  done  to  the  in- 
Jnry  of  the  common  risrht  the  approval  of  the  ma- 
jority will  neither  excuse  the  wroufir  nor  take  away 
from  the  other  parties  their  remedy  by  suit  Bull 
V.  Read.  13  Gratt  78. 

Rule  against  Persons  Not  Parties  to  Suit.— It 
was  not  error  in  the  court  below  to  refuse  to 
issue  a  rule  against  parties  who  were  not  named  in 
this  suit  to  cause  them  to  show  for  whose  use  and 
benefit  the  same  was  prosecuted.  Vandiver  v. 
Hyre,  6  W.  Va.  414. 

"Whether  there  are  proper  parties  to  a  suit  or 
not  will  not  depend  on  the  will  or  election  of  the 
snitors,  who  frequently  sro  to  trial  without  objec- 
tion: as  is  evidenced  by  all  those  cases  where  the 
court  themselves  direct  the  cause  to  stand  over 
for  new  parties  to  be  made  :  and  they  oufirht  flren- 
erally,  to  be  such,  that  the  decree  if  pronounced 
either  way.  will  be  obligatory  on  all  parties  inter- 
ested, and  not  only  in  the  controversy  pendinfir,  but 
avoid  the  danger  of  contradictory  decrees,  there- 
after, between  any  persons  interested  in  the  pend- 
ing controversy."  CoAiyrsB,  J.,  in  Mayo  v.  Murchie, 
S  Mnnf .  870. 

Party  Having  Two  Distinct  Rights  or  Interests.— 
Where  the  same  person  has  two  separate  and  dis- 
tinct rights  or  interests  in  the  subject  matter  of  a 
suit  and  the  allegations  of  the  bill  comprehend  but 
one  of  said  rights  or  interests,  the  fact  that  such 
person  is  made  a  party  to  such  suit  will  not  estop 
conclude,  or  prevent  him  from  asserting  or  defend- 
ing his  rights  or  interests  in  regard  to  said  sub- 
ject matter  so  far  as  they  were  not  involved  or 
comprehended  in  the  allegations  of  the  bill  in  such 
snit  As  to  the  matters  not  so  comprehended  in  the 
bill«  he  will  not  be  regarded  as  a  party  to  the  suit 
McNutt  V.  Trogden.  20  W.  Va.  400,  2  S.  E.  Rep.  828. 

A  party  cannot  assume  successive  positions  in  the 
course  of  a  suit  or  series  of  suits,  in  reference  to 
the  same  fact  or  state  of  facts,  which  are  inconsist- 
ent with  each  other  and  mutually  contradictory. 
Having  assumed  one  position,  he  and  bis  privies  are 
thereafter  estopped  from  assuming  a  conflicting 
position  touching  the  same  subject  matter.  Ches., 
etc.  R.  Co.  V.  RIson,  00  Va.  10,  87  S.  E.  Rep.  320. 

If  a  person  is  interested  in  the  subject  matter  of 
a  suit  in  two  capacities,  the  one  as  trustee  in  one 


deed  of  trust  and  the  other  as  beneficiary  in  a 
different  deed  of  trust  both  deeds  of  trust  being 
upon  the  same  property,  and  he  is  made  a  party  to 
a  suit  brought  to  set  aside  the  latter  trust  deed,  in 
which  no  reference  is  made  to  him  as  trustee  in  the 
other  trust  deed,  he  will  not  be  regarded  as  a  party 
to  said  suit  in  his  capacity  of  trustee  in  the  former 
trust  deed.  McNutt  v.  Trogden,  30  W.  Va.  400,  2  S. 
E.  Rep.  828. 


Coleman  v.  Lyne's  Executor. 

October.  1880. 

Chancery  Practice— Answer— Pallnre  to  Notice  Allege, 
tlons  of  Bill— Effect. •—Where  the  answer  of  the 
defendant  in  Chancery  omits  to  notice  some  of 
the  allegations  of  the  bill,  and  replies  to  others, 
the  allegations  not  noticed  are  not  considered  as 
admitted;  but  the  plainUff  must  except  to  the 
answer  as  Insufficient 

5anie— Same— Insufficiency. t— An  answer  cannot  be 
excepted  to  as  insufflcienc  after  replication. 

Same— Settlement  of  5tale  Accoants.t— Equity  will 
not  without  strong  reasons,  rip  up  old  transac- 
tions, or  settle  stale  accounts. 

Same— Bill  Pro  Confesso—Bffect$— Quaere  whether 
on  a  bill  taken  pro  confesso.  the  plaintiff  can  have 
a  decree  for  his  claims,  without  documents  or 
other  evidence  to  support  his  bill? 

This  was  an  appeal  from  the  Chancery 
Coart  of  Lynchburg,  where  Coleman  filed 
his  bill  against  Henry  Lyne,  which  was 
afterwards  revived  against  his  two  ezec- 
titors.  The  subpoena  to  revive  was 
455  served  on  both  executors;  but  *^only 
one  of  them  answered,  and  the  suit 
was  ordered  to  stand  revived  against  both. 
All  the  circumstances  are  so  fully  stated  in 
the  following  opinion,  and  the  arguments 
of  counsel  so  fully  considered,  that  no  other 
report  is  necessary. 

Johnson,  for  the  appellant. 

Leigh,  for  the  appellee. 

October  12.  JUDGE  CARR  delivered 
his  opinion. 

The  following  is  a  brief  history  of  this 
case:  In  1805,  the  plaintiff  filed  his  bill 
stating  .a  partnership  for  the  sale  of  goods, 
between  himself  and  Henry  Lyne,  and  fil- 
ing the  articles  of  agreement  by  which  it 
was  constituted.  These  bear  date  in 
November,  1785;  and  after  stating  the 
terms  and  nature  of  the  trade,  add  that  it 
was  a  small  trial  made  by  the  parties :  that 
they  would  keep  up  a  regular  correspond- 
ence, settle  accounts  spring  and  fall,  and 
decline  or  continue  the  connection  as  it 
should  be  found  advantageous  or  otherwise. 
The  bill  states  a  settlement  in  1789,  and  a 
balance  of  1.  317  13  7%  profits  in   favor   of 


^Chancery  Practice— Answer— Pallnre  to  Notice  Al- 
legations of  Blll-Bfffect.— On  this  subject,  see  mono- 
irraphlc  note  on  "Answers.  In  Equity  Pleadingr" 
appended  to  Tate  v.  Vance,  27  GratL  671.  The  princi- 
pal case  is  cited  to  the  point  in  Cropper  v.  Burtons. 
5  Leiffh  426.  482,  and  foot-note\  Pasre  v.  Winston.  2 
Munf.  298:  Clinch  River  Mineral  Co.  v.  Harrison.  91 
Va.  181.  21  S.  E.  Rep.  fl60:  Richardson  v.  Doneboo. 
16  W.  Va.  706. 

tSame-  Same— When  Exception  Too  Late.— When  a 
general  replication  to  the  answer  is  entered,  the 
exceptions  to  the  answer  are  treated  as  abandoned, 
and  the  answer  deemed  sufficient  to  any  discovery 
prayed  for.  Hartman  v.  Evans,  38  W.  Va.  672.  18  S. 
£.  Rep.  811. 

tSame-Stale  Accounts- Laches.— See  monos'raphic 
note  on  "Laches"  appended  to  Peers  v.  Harnett,  12 
Gratt.  410. 

The  principal  case  is  cited  on  this  subject  in  Carr 
V.  Chapman.  5  Leiflrh  178  (see  foot-note  to  this 
case):  foot-note  to  Harrison  v.  Oibsou,  28 Gratt.  212; 
Turner  v.  Dillard,  82  V a.  539;  Hodgson  v.  Perkins, 
84  Va.  712,  5  S.  E.  Rep.  710. 

§Sanie-Bill  Pro  Confesso-Bfffect-See  principal 
case  cited  in  Campbell  v.  Lynch,  6  W.  Va.  21. 
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the  plaintiff;  but  of  tliia  settlemeat,  ao 
evidence  is  produced.  The  prayer  is  for  the 
sum  stated  as  a  balance,  or  such  as  might 
be  found  due  on  account.  A  conditional 
decree  was  taken  against  the  defendant, 
but  he  died  before  its  service;  and  the  suit 
was  revived  against  his  executors,  Henry 
Lyne  and  Thomas  Starling.  Lyne  an- 
swered'; the  plaintiff  took  a  general  repli- 
cation ;  and  commissions  for  taking  dep- 
ositions were  awarded.  At  the  next  rules, 
the  plaintiff  set  down  the  cause  for  hear- 
ing. This  was  in  November,  1809.  At  the 
June  Term,  1810,  the  cause  came  on  for 
hearing  on  the  bill,  answer  of  Lyne  and 
exhibit ;  and  the  Court  referred  the  accounts 
to  a  Commissioner.  On  this  order  the 
cause  stood,  till  October,  1819,  more  than 
nine  years:  when,  on  the  motion  of  the 
plaintiff,    the     reference     was     set 

456  ^aside;  and  the  cause    coming   on  to 
be    heard   on    the    bill,    answer,  and 

articles  of  agreement,  the  Court  dismissed 
the  bill  with  costs.  From  this  dismission 
the  appeal  comes  up. 

Various  grounds  were  taken  in  the  argu- 
ment to  convict  this  decree  of  error. 

It  was  contended,  that  the  answer  did 
not  controvert  a  single  allegation  in  the 
bill,  which  should  therefore  have  been 
taken  as  confessed,  and  the  matter  thereof 
decreed.  If  this  were  a  case  where  there 
bad  been  no  appearance,  or  where,  after 
appearance,  the  defendant  had  failed  to 
answer,  and  the  plaintiff  had  by  regular 
steps  proceeded  to  have  his  bill  taken  pro 
confesso,  the  question  would  properly 
arise,  whether,  upon  the  statement  in  the 
bill  without  documents  or  other  evidence, 
the  plaintiff  could  gtt  a  decree  for  his 
claim.  It  is  a  question,  however,  which 
need  not  now  be  considered.  The  point 
before  us  is  a  very  different  one.  The 
defendant  has  appeared  and  answered.  If 
the  plaintiff  had  considered  the  answer  as 
admitting  all  his  allegations,  he  should 
have  set  the  cause  down  on  bill  and  an- 
swer. If  the  answer  was  deemed  insuffi- 
cient from  omitting  to  notice  any  material 
allegations  in  the  bill,  the  plaintiff  should 
have  excepted  to  it,  and  called  for  a  better 
answer.  If  his  exceptions  had  been  sus- 
tained, and  the  defendant  had  refused  to 
answer  further,  his  bill  might  have  been 
taken  pro  confesso  generally.  Jopling  v. 
Stuart,  4  Ves.  619.  Turner  v.  Turner,  Ibid, 
in  note,  and  other  cases  there  cited.  This 
course  of  proceeding  puts  the  defendant  on 
his  guard,  and  prevents  surprise. 

But,  a  much  broader  doctrine  was  con- 
tended for,  and  one  which  seems  to  me 
pregnant  with  mischief,  and  calculated  to 
entrap  incautious  defendants.  It  was  in- 
sisted that  all  the  allegations  of  the  bill, 
not  expressly  denied  by  the  answer,  must 
be  considered  as  admitted  by  the  defend- 
ant to  be  true;  and  the  counsel  put  it  on 
this  ground.  A  total  failure  to  answer  ad- 
mits the  whole  bill  to  be  true;  ergo,  a 
partial  failure  to  answer  admits  the  part 
unanswered  to   be   true.     But  in   the 

457  case  of  a  total  failure,  the  *party    is 
in  contempt;  and  yet    such  steps  are 

taken,  as  are  calculated  to  warn  him  of  the 
effects  of  his  contumacy.  Whereas,  when 
he  answers,  and  no  exception   is   taken    to 


his  answer  as  insufficient,  he  has  no  notice 
that  hereafter,  at  the  hearing,  certain  facts 
will  be  relied  on  as  proved  because  he  bas 
not  expressly  noticed  and  negatived  them 
in  his  answer. 

One  or  two  cases  were  cited  from  onr 
Reports,  as  countenancing  the  idea  of  the 
counsel;  but,  they  will  be  found  to  be 
cases  as  in  Page's  ex'rs  v.  Winston's 
adm'r,  2  Munf.  298,)  in  which  the  alleg'a- 
tion  in  the  bill  was,  that  some  fact  did  not 
exist,  or  that  something  was  not  done, 
(negatives  which  could  not  be  proved,)  or 
cilses  where  the  documents  and  circum- 
stances in  the  cause  prove,  prima  facie, 
that  the  fact  alleged  and  not  denied,  is 
true;  as  in  Scott  A  ux.  v.  Gibbon  A  Co. 
2  Munf.  86. 

But  in  the  case  at  bar,  so  far  from  set- 
ting down  the  cause  on  bill  and  answer,  or 
excepting  for  insufficiency,  the  plaintiff 
has  taken  a  general  replication  to  the  an- 
swer; thereby  waiving  all  exception  to  it, 
and  acknowledging  that  it  does  not  contain 
a  sufficient  admission  of  the  allega- 
tions in  the  bill.  In  1  Newland's  Chan- 
cery, 183,  it  is  said,  **The  plaintiff  must 
take  care  also,  not  to  reply  to  the  answer, 
if  he  means  to  except  to  it;  for  thereby  the 
answer  is  admitted  to  be  s'^fficient.*'  In 
2  Madd.  Chancery,  275,  it  is  said,  where 
the  defendant,  by  his  answer,  admits  the 
plaintiff's  case,  or  sufficiently  so  to  render 
the  examination  of  witnesses  unnecessary, 
a  replication  (unless  in  the  case  of  an  in- 
fant) need  not  be  tiled;  and  for  this  he 
cites  Wyatt's  Prac.  Reg.  374,  and  Keeper 
V.  Wilde,  1  Vern.  140.  Hinde's  Practice, 
289.  The  replication  in  the  plaintiff's  an- 
swer or  reply  to  the  defendant's  plea  or 
answer;  and  this  must  be  filed  in  order  to 
put  the  answer  in  issue,  unless  the  plain- 
tiff find  sufficient  matter  confessed,  in  the 
defendant's  answer,  to  ground  a  decree 
upon,  and  sets  down  his  cause  upon  bill 
and  answer."  This  is  the  uniform  lan- 
guage of  the  books  of  practice.  Nay, 
the  very  words  of  the  replication 
458  *8ay,  **This  repliant  saith  that  he  will 
aver  and  prove  his  said  bill  to  be  true, 
certain,"  Ac.  and  **that  the  said  answer  is 
uncertain,  untrue,"  Ac.  **all  which  matters 
and  things,  this  repliant  is,  and  will  be, 
readv  to  aver  and  prove,"  Ac.  After  this, 
surely  the  plaintiff  is  estopped  from  rely- 
ing on  the  answer  to  prove  his  whole  case; 
and  in  point  of  fact  and  common  sense,  the 
answer  (though  it  is  informal,  and,  upon 
exceptions,  must  have  been  adjudged  in- 
sufficient,) does  not  contain  an  admission 
of  the  allegations  in  the  bill.  The  executor 
means  to  say  only,  that  he  is  wholly  igno- 
rant of  the  matter,  and  that  neither  the 
books  nor  papers  of  his  testator  throw  any 
light  upon  it. 

The  next  position  taken  was,  that  the 
Court,  instead  of  dismissing  the  bill, 
should  have  ordered  a  second  account,  or 
an  issue.  I  know  very  well,  that  in  gen- 
eral, where  a  partnership  is  stated  in  the 
bill,  and  confessed  by  the  anpwer,  an  ac- 
count is  of  course;  but  that  rule  is  always 
subject  to  this  exception ;  that  the  party 
applying  for  the  account  do  not  sleep  upon 
his  case,  hut  bring  it  forward  in  a  reason- 
able time.     Equity  will  not,  without  strong 
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reason,  lecd  its  aid  to  rip  ap  old  transac- 
tions, or  settle  stale  accounts ;  especially, 
if  that  settlement  is  to  be  made,  not  by 
the  parties  themselves,  but  by  their  suc- 
cessors, who  knove  nothing  of  the  business. 
In  the  case  of  Lacon  v.  Brij^f^s,  3  Atk.  105, 
l«ord  Hardwicke,  where  an  account  was 
asked  after  17  years,  says,  **I  am  of  opin- 
ion, that  if  I  should  decree  an  account  in 
this  case,  I  should  make  one  of  the  worst 
precedents  that  a  Court  of  Equity  can  make, 
for  disturbing  the  peace  of  families."  Ray 
v.  Bogart,  2  Johns.  Cas.  432,  is  a  very 
strong  case  to  this  point ;  also  Ellison  v. 
Moffat,  1  Johns.  Ch.  Rep.  46,  where  the 
bill  on  a  partnerbhip  was  brought  after 
26  years;  and  though  the  intervention  of 
the  American  war  accounted  for  part  of 
that  time,  though  there  were  books  of  the 
firm,  and  though  the  defendants,  who  were 
executors,  had  offered  $2,500  by  way  of 
compromise;  yet,    when    in    their   answer 

they  alleged  that  they  were  unable  to 
459      state  an    account,    having  no  *books 

nor  vouchers  of  their  testator :  that 
the  offer  of  a  compromise,  was  merely  an 
effort  to  buy  their  peace ;  and  that  the  de- 
mand was  stale  and  barred  by  time ;  the 
Chancellor  dismissed  the  bill,  saying,  '*It 
would  not  be  sound  discretion  to  overhaul 
accounts  in  favor  of  a  party,  who  has  slept 
on  his  rights  for  such  a  length  of  time; 
especially  against  the  representatives  of 
the  other  party,  who  have  no  knowledge  of 
the  original  transaction.  It  is  against  the 
principles  of  public  policy  to  require  an 
account,  after  the  plaintiff  has  been  guilty 
of  so  great  laches."  It  is  useless  to  cite 
other  cases.  The  books  are  full  of  them. 
In  the  case  before  us,  the  partnership 
seems  intended  to  have  been  a  temporary 
thinsT,  a  mere  experiment  upon  a  very 
limited  scale,  and  settlement  of  accounts 
twice  a  year.  It  commenced  in  1785,  and 
the  anit  is  brought  in  1805,  twenty  years 
after.  Whether  the  connection  lasted  one, 
two,  or  three  years,  we  know  not.  Indeed, 
except  the  statement  in  the  bill  (which  is 
no  evidence)  we  have  not  one  title  of  in- 
formation on  the  subject.  The  defendant 
died  before  answer.  One  of  his  executors 
answered.  The  other  never  appeared ;  nor 
did  the  plaintiff  take  any  steps  to  bring 
him  before  the  Court.  He  seems  to  have 
been  quite  satisfied  to  drop  him,  and  pro- 
ceed singly  againnt  the  other.  The  plain- 
tiff set  down  the  cause  on  the  answer  of 
Lyne,  saying  that  he  knew  nothing  of  the 
matter,  and  had  no  books  or  accounts  of 
his  testator.  The  Court  ordered  an  account. 
The  case  stood  on  the  order  for  nine  years. 
Then,  on  the  motion  of  the  plaintiff,  it 
was  set  aside,  and  the  cause  brought  again 
to  a  hearing.  It  had  been  now  thirty-four 
years  since  the  date  of  the  partnership.  In 
all  this  time,  the  plaintiff  had  not  been 
able  to  produce  an  atom  of  evidence. 
Ought  the  Court  to  have  ordered  another 
account,  or  an  issue?  Assuredly  not  in  my 
opinion.  Indeed,  I  think  it  would  have 
been  right  to  have  dismissed  the  bill, 
when  the  Court  first  sent  it  to  a  commis- 
sioner. It  was  then  25  years  old.  The 
plaintiff  had  stated  in  his  bill,  that  he  had 

no  materials   for    an    account.     The 
460     defendant  *^was  dead ;  and  his   repre 


sentative  had  said  he  knew  nothing  about 
it.     How  then    could  an  account  be  taken? 

It  was  strongly  objected,  that  costs  were 
decreed  against  the  plaintiff;  but  I  do  not 
see  that  it  was  wrong.  He  had  filed  a  bill 
in  a  case  where  he  did  not  produce  the 
least  evidence,  that  there  was  a  single  cent 
due  him,  a  case  wholly  unsupported.  Why 
should  he  not  pay  the  costs? 

I  think  the  decree  should  be  afiHrmed. 

The  other  Judges  concurred,  and  the  de- 
cree was  affirmed.* 


Morris  v.  Deshazo. 

October.   182«. 

AppeaU— At  What  Time  Bond  ilast  Be  aiveitt— An 

appeal  from  a  Court  of  Common  Law  cannot  be 
allowed,  with  condition  to  ulve  bond  and  security, 
after  the  term  at  which  the  Judfirment  was 
obtained. 
Same- Ssme.t— But  a  Court  of  Chancery  has  power 
to  flrrant  an  appeal,  if  bend  and  security  be  riven 
within  a  reasonable  and  limited  time,  in  the  next 
vacation  after  the  term  at  which  the  decree  was 
rendered. 

Morris  filed  a  caveat  in  the  County  Court 
of  Henry,  against  Deshazo,  to  prevent  the 
issuing  of  a  grant  to  the  latter.  A  jury 
was  impanelled,  who  rendered  a  verdict  for 
the  defendant;  and  the  Court  gave  judg- 
ment accordingly.  An  appeal  was  granted 
to  the  plaintiff,  on  condition  that  he  should 
give  bond  and  security  *4n  the  clerk's 
office,  within  thirty  days."  The  Superior 
Court  affirmed  the  said  judgment;  and 
Morris  obtained  a  supersedeas  from  a  Judge 
of  this  Court. 

Wickham,  for  the  appellant. 
461  *Leigh,  for  the  appellee. 

As  the  argument  turned  on  the 
merits,  and  the  cause  was  decided  on  the 
regularity  of  the  appeal,  nothing  need  be 
said  as  to  the  points  made  in  the  argument. 

October  16.  JUDGE  GREEN  delivered 
the  opinion  of  the  Court,  t 

The  appeal  in  this  case,  from  the  County 
to  the  Superior  Court,  was  improvidently 
allowed,  upon  the  condition  that  the  appel- 
lant should  give  bond  and  security  in  the 
clerk's  office  within  thirty  days;  and  which 
was  accordingly  given  after  the  adjourn- 
ment of  the  Court.  An  appeal  from  a 
judgment  in  a  Court  of  Law,  cannot  be 
allowed  upon  such  terms,  as  has  been  de- 
cided in  Thompson  A  O'Neal  v.  Evans,  6 
Munf.  397 ;  although  appeals  from  decisions 
in  the  Superior  Courts  of  Chancery  may  be 
allowed,  upon  such  a  condition.  Stealy  v. 
Jackson,  1  Rand.  413.  The  i^cts  of  As- 
sembly upon  this  subject,  as  to  appeals 
both  from  Courts  of  Law  and  Chancery, 
seem,  at  first  view,  to  have  the  same  effect ; 
but  they  have  not.  An  appeal  can  be 
allowed  from  a  judgment  at  Law,  only  by 
the  Court  pronouncing  the  judgment,  and 
during  the  term  of  the  Court  at  which  the 
judgment  was  pronounced.  The  same 
Court,  at  a  subsequent  term,  or  the  Judge 
thereof,  in  vacation,  cannot,  under  any 
circumstances,  allow  an  appeal;  nor  can  an 
appeal  be  allowed  in  such  case,  by  an  Ap- 
pellate Court,  or   a    Judge    thereof,    under 


•Judges  Coalteb  and  Cabei^l.  absent. 

tSee  monoerraphlc  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc.,  Turnpike  Co.,  1  Rob. 
268. 

tJUDGS  COALTBB,  absent 
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any  circnmstances.  The  judgment  can  be 
brought  before  an  Appellate  Court,  only  by 
a  writ  of  error,  or  a  supersedeas,  awarded 
by  the  Appellate  Court,  or  a  Judge  thereof. 
The  act  of  Assembly,  in  respect  to  these 
cases,  provides,  that  **  Before  gran  ting  any 
appeal,  or  issuing  of  any  writ  of  error  or 
supersedeas,    the    party  praying    the 

462  same,   shall  enter   into  *bond,"    &c. 
As  an  appeal  can  only  be   granted  in 

Court,  and  by  the  Court  during  the  term 
at  which  the  judgment  was  pronounced; 
and  the  bond  is  to  be  given  before  the 
granting  of  the  appeal;  it  follows,  that 
the  giving  of  a  bond  after  the  term,  does 
not  justify  the  allowance  of  an  appeal 
during  the  term.  If  an  appeal  under  such 
circumstances  were  val'd,  it  would  have 
its  effect  from  the  moment  it  was  granted, 
and  the  plaintiff's  right  would  be  suspended 
for  a  time,  without  security,  and  the  bond 
might  never  be  given.  In  the  cases  of 
writs  of  error  and  supersedeas,  although 
they  may  be  awarded,  they  cannot  issue 
or  have  any  effect,  until  bond  and  security 
be  given. 

Appeals  may  be  allowed  from  decrees  in 
Chancery,  by  the  Court  pronouncing  the 
decrees,  during  the  term ;  in  which  case 
the  statute  directs,  that  * 'before  granting 
any  such  appeal,'*  the  party  shall  give 
bond  and  security;  but,  an  Appellate 
Court,  or  a  Judge  thereof,  in  vacation,  or 
the  Chancellor  who  has  pronounced  the  de- 
cree, may,  during  the  succeeding  vacation, 
grant  an  appeal,  if  it  appear  to  his  satis- 
faction, that  the  failure  to  appeal  from  his 
decree  at  the  time,  or  during  the  term  when 
it  was  pronounced,  did  not  proceed  from 
any  culpable  neglect  in  the  petitioner,  or 
that  upon  the  whole  circumstances  of  the 
case,  the  petitioner  ought  to  have  the 
benefit  of  an  appeal.  These  appeals, 
allowed  by  the  Appellate  Court,  or  a  Judge 
thereof,  or  by  a  Chancellor  who  pronounced 
the  decree,  in  the  next  vacation,  are  analo- 
gous to  the  writ  of  error,  or  supersedeas,  at 
law.  Although  allowed,  they  have  no  effect, 
until  the  bond  and  security  be  given ;  and 
this  of  necessity,  for  the  bond  is  given, 
not  to  the  Judge,  but  in  the  clerk's  ofiSce. 
If,  at  the  time  a  decree  is  pronounced,  the 
party  wishes  an  appeal,  but  is  not  then 
prepared  to  take  and  perfect  it,  by  giving 
bond  and  security,  and  should  satisfy  the 
Judge  that  this  inability  does  not  arise 
from  his  culpable  neglect,  or,  that  upon 
the  whole  circumstances,  he  ought  to  have 
the  benefit  of  an  appeal ;  to  allow  an  appeal, 
upon  condition  that  bond  and  security 
should  be  given  within    a  reasonable 

463  ^and  limited  time,  in  the    next  vaca- 
tion, would  be  doing,  in    effect,  only 

what  he  would  be  bound  to  do  in  vacation, 
upon  being  satisfied  of  the  same  facts; 
and  the  order  would  have  the  same  effect, 
as  if  it  had  been  made  in  vacation.  It 
would  not  intercept  the  execution  of  the 
decree,  until  the  bond  and  security  were 
given.  This  power  in  the  Chancellor,  to 
allow  an  appeal  in  vacation,  after  the 
term  at  which  the  decree  was  pronounced, 
and  the  want  of  power  in  the  Judge  of  the 
Court  of  Law,  to  allow  an  appeal  after  the 
term  at  which  the  judgment  was  given, 
makes  an  appeal  allowed  in  Court,  from   a 


decree,  with  time  to  give  bond  and  security » 
good;  and  an  appeal  from  a  judgment  at 
law,  upon  such  condition,  irregular. 

The  judgment  of  the  Superior  Court  is 
reversed ;  and  the  Court  giving  such  judg- 
ment as  the  Superior  Court  ought  to  have 
given,  the  appeal  from  the  County  to  the 
Superior  Court  is  dismissed  as  improvi- 
dently  granted;  the  appeal  bond  being 
given  after  the  expiration  of  the  term  at 
which  the  judgment  was  given ;  the  appel- 
lee to  recover  his  costs  in  this  Court,  being 
the  party  substantially  prevailing. 


M'Rae  v.  Scott  &  Saunders. 
October,  18«6. 
Instructlons-riattersof  Pact*— Tbe  lostmcUon  of  a 
Court  to  the  Jury  oufirbt  not  to  involve  matters   of 
fact  as  well  as  of  law. 

Appeal  from  the  Superior  Court  of  Ches- 
terfield county. 

Scott  &  Saunders,  surviving  partners  of 
the  late  firm  of  Lyle,  Scott  A  Saunders,, 
brought  assumpsit  against  M'Rae,  for  the 
amount  of  certain  goods  taken  up  by  the  de- 
fendant at  tne  store  of  the  plaintiffs.. 
464  The  defendant  'pleaded  non  as- 
sumpsit,  and  the  jury  rendered  a  ver- 
dict for  the  plaintiffs.  Judgment  was 
given  accordingly. 

At  the  trial,  the  defendant  filed  a  bill  of 
exceptions,  stating  that  at  the  trial  the  de- 
fendant introduced  a  witness  to  prove,  that 
in  the  latter  part  of  the  year  1812,  the  de- 
fendant being  engaged  at  a  game  of  cards- 
with  Saunders,  one  of  the  plaintiffs,  and 
others,  he,  the  defendant,  won  of  the  said 
Saunders  S215,  which  was  then  received ; 
that  all  gaming  ceased  thereafter  between 
the  said  parties,  and  theie  was  no  further 
gaming  at  that  time  between  any  other 
persons ;  that  some  time  after  the  gaming' 
between  the  parties  was  over,  and  they 
had  left  the  card  table,  (about  the  space  of 
a  quarter  of  an  hour, )  but  before  the  com- 
pany broke,  and  in  the  same  room,  the  said 
Saunders  applied  to  the  defendant  for  the 
loan  of  money,  which  the  defendant  posi- 
tively refused ;  but  the  said  Saunders  re- 
plied, that  it  was  hard  that  the  defendant 
should  be  indebted  to  the  firm  of  Lyle» 
Scott  &  Saunders,  and  would  not  lend  him, 
nor  pay    them ;  that   the    defendant    then 


*liutractlon— Matters  of  Pact.— In  Ricbmond  &  D. 
R.  Co.  V.  Noell.  86  Va.  24.  9  S.  E.  Rep.  478,  it  is  said: 
"It  is  a  fundamental  maxim  that  the  court  responds 
to  questions  of  law.  and  the  Jury  to  questions  of 
fact  Tbe  court  must  decide  on  tbe  admfsslbllltr 
of  evidence,  tbat  beinff  a  question  of  law:  but  not 
as  to  its  weight  after  it  is  admitted,  that  beinir  a. 
question  of  fact:  and  tbe  decided  cases,  says  Mr. 
Ck>nway  Robinson,  evince  a  zealous  care  to  watcb 
over  and  protect  tbe  legitimate  powers  of  a  Jury^ 
They  sbow  tbat  the  court  must  be  very  careful  not 
to  overstep  tbe  line  which  separates  law  from  fact. 
They  establish  tbe  doctrine  tbat  when  the  evidence 
is  parol,  any  opinion  as  to  tbe  weifirbt,  effector  suf- 
ficiency of  the  evidence  submitted  to  tbe  Jury,  any 
assumption  of  a  fact  as  proved,  will  be  an  invasion 
of  tbe  province  of  tbe  jury.  I  Rob.  Pr.  S88:  Comett 
V.  Rbudy.  80  Va.  710:  McDowell  v.  Crawford.  II 
Gratt  402;  Bart  Law  Pr.  214:  Baring  v.  Reeder.  1 
Hen.  &  M.  174:  Moore  v.  Chapman.  3  Hen.  &M.  8M: 
Wbltacrev.  M'llhaney.  4  Munf.  810:  McRae  v.  Scott, 
4  Band.  (Va.)  4«3:  Davis  v.  Miller.  14  Gratt  1;  Hop« 
kins  V.  RIcbardsoD.  9  Gratt  486."  To  tbe  same  effect 
tbe  principal  case  is  cited  in  Cornett  v.  Rbudy,  80* 
Va.  716;  Tyler  v.  C.  &  O.  R.  Co..  88  Va.  894.  18  S.  E. 
Rep.  975. 

For  further  information  on  this  subject  see- 
monoGTrapbic  nofe  on  "Instructions"  appended  to 
Womack  V.  Circle.  29  Gratt  192. 
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aaid,  he  would  pay  to  Lyle,  Scott  A 
Satandera  what  silver  he  had  about  him,  if 
he,  Saunders,  would  promise  to  credit  him 
on  their  books;  that  the  money,  ($215,)  was 
paid,  and  Saunders  promised  that  he  would 
enter  the  credit  in  the  books  of  I«yle,  Scott 
A  Saunders,  the  next  momingf.  Upon  this 
evidence,  on  the  motion  of  the  plaintiffs, 
the  Court  instructed  the  jury  that  the  said 
$215  so  won  of,  and  so  paid  to  Saunders, 
does  not  entitle  the  defendant  to  a  credit 
therefor  against  the  plaintiffs  in  this 
action.  1.  Because  this  paying  and  re- 
ceiving back  the  money  lost  by  Saunders, 
is  to  be  regarded  in  the  same  light  as  if 
the  promise  to  give  credit  had  been  made 
direct  for  the  money  lost.  2.  Because  the 
money  to  received  by  Saunders  was  for 
his  own  use,  and  not  for  the  concern. 
3.  Because  the  said  sum  of  S215  mififht  have 
been  recovered  by  Saunders  of  the  defend- 
ant ;  and  having  so  received  it  back,  he 
was  not  bound  by  his  promise  to  gvve 
465  the  credit  in  the  ^company's  books. 
To  this  opinion  the  defendant  ex- 
cepted, and  took  an  appeal. 

The  case  was  submitted. 

October  20.  The  PRESIDENT  delivered 
the  opinion  of  the  Court.* 

The  objection  to  the  instruction  of  the 
Judge  to  the  jury,  which  is  stated  in  the 
bill  of  exceptions,  is,  that  it  involves 
matter  of  fact  which  ought  to  have  been 
left  to  the  jury.  Whether  paying  the 
money  loct  at  play  by  Saunders,  one  of  the 
plaintiffs,  to  the  defendant,  and  his  receiv- 
ing it  back,  under  the  circumstances  stated 
in  the  bill  of  exceptions,  was  to  be  re- 
garded, (as  was  said  by  the  judge,)  in  the 
same  light  as  if  the  promise  had  been  made 
directly  for  the  money  lost,  was  matter  to 
be  deduced  or  not,  by  the  jury,  from  the 
evidence.  So  also,  whether  the  money  re- 
ceived by  Saunders,  was  for  his  own  use, 
and  not  for  the  firm.  If  for  the  firm,  his 
promise  to  credit  in  the  books,  the  next 
morning,  was  not  a  void  promise,  as  stated 
by  the  Judge;  although,  as  regarded  the 
money  lost  at  play,  he  had  his  remedy 
against  the  defendant,  under  the  statute 
against  gaming. 

The  judgment  is  therefore  to  be  reversed, 
the  verdict  to  be  set  aside,  and  further  pro- 
ceedings had  therein ;  in  which  the  in- 
struction given  is  to  be  refused. 
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*Smm  V.  Blakemore. 

October.  1820. 
Appeal— RefoMl  to  Allow  Person  to  5ae  In  Porma  Psa- 

perls.t— An  appeal  will  He  from  the  order  of  an 
Inferior  Court  ref usiDsr  to  grant  leave  to  a  person 
held  in  slavery,  to  sue  in  forma  pauperis. 

Appeal  from  the  Superior  Court  of  Lee 
county. 

Sam,  a  man  of  colour,  held  in  slavery  by 
Blakemore,  petitioned  the  Superior  Court 
for  leave  to  sue  for  his  freedom.  This 
petition  was  accompanied  by  several 
affidavits,  and  a  statement  of  the  case  by 
the  counsel,  who  had  been  appointed  by  the 
Court  to  conduct  the  cause  on  behalf  of  the 
petitioner.     The    Court    refused    to   grant 


•JUDGB  Co  ALTER  absent 

tSee  i?enerally.  monorrapbic  note  on  "Appeals  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike  Co., 
1  Bob.  208. 


the  prayer  of  the  petition,  because  the  fact 
stated  by  the  counsel  were  not  sustained  by 
the  evidence. 

The  petitioner  appealed. 

Nicholas,  for  the  appellant,  assigned  by 
the  Court. 

No  Counsel,  for  the  appellee. 

October  21.  The  PRESIDENT  delivered 
the  opinion  of  the  Court. t 

The  affidavits  in  this  case,  and  the  cir- 
cumstances stated  in  the  opinion  of  the 
counsel  appointed  by  the  Court,  on  the  ap- 
plication  of  the  pauper,  present  a  case 
which  certainly  would  have  justified  the 
Superior  Court  in  making  the  order 
authorising  the  pauper  to  sue  for  his 
freedom,  in  pursuance  of  the  act  of  As- 
sembly. The  Court,  therefore,  erred  in 
refusing  to  make  such  order,  and  in  dis- 
missing the  complaint^ of  the  pauper. 

If  this  were  an  ordinary  case,  the  diffi- 
culties which  have  been  suggested  as  to 
the  right  of  the  plaintiff  to  appeal  from 
such  an  order,  might  be  insur- 
467  mountable ;  as  to  which  we  *give  no 
opinion.  But,  in  these  pauper  cases 
for  freedom,  this  Court  have  not  adhered 
strictly  to  rules  applicable  to  other  cases, 
nor  to  the  letter  of  the  act  giving  it  juris- 
diction. In  a  plain  action  of  assault  and 
battery,  in  which  a  penny  damages  were 
given  on  a  plea  of  not  guilty,  it  has 
often  decided  on  the  right  of  the  pauper 
to  freedom,  though  that  question  was  not 
involved  in  the  pleadings.  In  the  present 
case,  though  the  plaintiff  might  per- 
haps renew  his  application  to  sue  for  his 
freedom,  on  further  proof,  (as  to  which  it 
is  not  necessary  to  give  an  opinion)  yet, 
for  all  that  appears,  the  judgment  of  the 
Superior  Court  may  be  final  as  regards  his 
right  to  freedom ;  which,  if  not  a  fran- 
chise, is  analogous  to  it,  and  ought  to 
bring  the  case  within  the  spirit  of  that 
clause  of  the  act,  which  gives  to  the  Court 
jurisdiction  in  cases  in  which  a  franchise 
is  brought  in  question. 

The  judgment  is  therefore  reversed,  and 
the  case  remanded  for  further  proceedings, 
in  which  the  Superior  Court  is  to  make  the 
order  permitting  the  plaintiff  to  sue  in 
forma  pauperis,  according  to  the  pro- 
visions of  the  act. 
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*Allen  V.  Qibson. 


October,  1828. 
Unlawful     Detainers  —  ComplalBt—AllesatioBs.— In  a 

writ  of  unlawful  detainer,  under  tbe  act  of  1814, 
tbe  omission  to  state  in  tbe  complaint  tbe  esti- 
mated quantity  of  tbe  land  in  dispute,  is  not  fatal, 
if  tbe  complaint  contains  a  reasonably  certain 
description. 

Sane— By  ilortirairee— Statute.— Under  tbis  act,  a 
mortfiraffee  may  obtain  possession  of  tbe  mort- 
flrafired  premises  after  forfeiture,  by  tbe  mode  of 
proceedinfiT  tberein  pointed  out 

5aBie— Sane— Civil  Remedy.— This  act  irlves  a  civil 
remedy  for  the  immediate  recovery  of  tbe  pos- 


tJvDOE  CoALTBR  absent. 

lUnlawful  Detainer.— See  on  tbis  subject,  mono- 
erapbic  note  on  ^'Unlawful  Detainer'*  appended  to 
Dobson  V.  Culpepper.  28Gratt.  862. 

A  party  wbo  is  entitled  to  tbe  possession  of  land 
as  afirainst  tbe  defendant,  no  matter  bow.  or  in  wbat 
manner  or  mode  be  may  bave  acquired  sucb  rlcrbt, 
or  wbetber  be  bas  ever  been  in  possession  or  not» 
may  brinsr  an  action  of  unlawful  detainer  for  tbe 
recovery  of  tbe  possession.  Hawkins  v.  Wilson.  1 
W.  Va.  124.  citinflT  the  principal  case  as  authority  for 
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session.  In  certain  cases,  even  where  no  force  oc- 
curred. 
5ame— Tenant  In  Common  H— One  tenant  in  common 
may  have  this  remedy  for  the  whole  land,  against 
any  party  havingr  no  rifirht whatever,  without  joln- 
Insr  his  co-tenant 

The  case  was  this.  Gibson  filed  a  com- 
plaint of  unlawful  detainer,  under  the  act 
of  Assembly  of  February  12,  1814,  against 
Allen,  for,  that  the  defendant  '^unlawfully 
and  against  his  consent,  withholds  from 
him  the  possession  of  two  lots  or  parcels 
of  ground  lying  and  being  in  the  city  afore- 
said, (the  city  of  Richmond)  on  E  street, 
commonly  called  the  Brickrow,  just  below 
the  United  States  Bank,  one  of  which  lots 
binds  upon  the  said  E  street,  and  the  other 
lies  in  the  rear  thereof,  with  all  the  houses 
thereon,  and  the  appendages  and  appur- 
tenances thereof,  whereof  he  prays  restitu- 
tion of  the  possession."  A  justice  issued 
his  warrant  to  the  sergeant  of  the  city  of 
Richmond,  reciting  the  complaint  in  the 
same  terms,  and  requiring  him  to  summon 
the  defendant  Allen,  and  at  least  eighteen 
freeholders  as  jurors,  to  try  the  complaint 
aforesaid.  The  warrant  also  required 
the  sergeant  to  give  notice  to  at  least 
two  other  justices  of  the  peace  for  the 
•aid  city,  and  to  request  their  attendance, 
Ac. 

The  jury  so  summoned  were  *worn  **to  try 
whether  the  defendant,  against  the  consent 
of  the  plaintiff,  holds  possession  of  the 
tenements  mentioned  in  the  complaint 
filed  in  this  cause;  whether  the  said  de- 
fendant hath  to  held  possession  thereof 
against  the  consent  of  the  plaintiff,  for 
three  years  next  before  the  exhibition  of 
the  said  complaint;  and  whether  the  plain- 
tiff hath  the  right  of  possession  in  the 
tenements  aforesaid?*'  The  jury  returned 
a  verdict  **that  the  defendant  did.  at 
469  the  time  of  the  exhibition  of  *the 
complaint  filed  in  this  cause,  hold 
possession  of  the  tenements  therein  men- 
tioned, against  the  consent  of  the  plaintiff: 
that  the  said  defendant  hath  not  so  held 
possession  thereof,  against  the  consent 
of  the  plaintiff,  for  three  years  next  before 
the  exhibition  of  said  complaint;  and  that 
the  plaintiff  had  the  right  of  possession 
in  the  tenements  aforesaid." 

The  Court  gave  judgment  that  the 
plaintiff  recover  against  the  defendant 
the  possession  of  the  tenements  afore- 
said, &c. 

On  the  trial,  the  plaintiff  offered  in  evi- 
dence in  support  of  his  action,  a  deed  of 
mortgage  executed  by  the  defendant  to  the 
plaintiff  and  John  Lesslie,  on  the  20th  of 
April,  1816,  reciting,  that  Lesslie  had  en- 
dorsed certain  notes  for  Allen,  which  had 
come  into  the  possession  of  Gibson,  and 
Allen  being  desirous  of  securing  the  said 
I^esslie  harmless  from  the  effects  of  his 
said  endorsements,  conveyed  to  Gibson  and 


the  statement.  The  prtnclpal  easels  cited  to  the 
same  effect  in  Pannlll  v.  Coles,  81  Va.  385. 

See  the  principal  case  also  cited  in  Board  of  Kdu- 
catlon  V.  Crawford,  14  W.  Va.  800:  Railroad  v.  Har- 
"ess.24  W.  Va.  516;  Chllds  v.  Kurd,  82  W.  Va.  87.  9 
S.  E.  Rep.  »70. 

5Same-~By  Tenant  In  Common.— One  Joint  tenant 
or  tenant  In  common  may.  in  an  action  of  unlawful 
<ietalner.  recover  the  posse.sslon  of  the  whole  land, 
w  tbout  jolningr  his  cotenant  In  the  action.  Voss  v. 
Kin  fir.  88  W.  Va.  342.  10  S.  E.  Rep.  404.  citing  the  prin- 
cipal case  as  Its  authority. 


L<esslie  the  lots  in  question  with  other 
property;  but,  if  Allen  should  discharge 
the  debts  aforesaid,  then  the  said  Gibson 
and  Lesslie  should  re-convey  the  said  mort- 
gaged premises. 

To  this  evidence  the  defendant  objected, 
as  not  being  proper  to  sustain  the  right  of 
possession  of  the  plaintiff  alone  to  the 
premises  in  the  writ  mentioned,  as  the  said 
deed  shewed  a  right  also  in  another;  but 
this  objection  was  over-ruled  by  the  Court, 
and  the  deed  permitted  to  go  to  the  jury  as 
proper  evidence,  to  have  such  influence 
with  the  jury  as  it  might  lawfully  have. 
The  defendant  excepted. 

The  Court  also  gave  the  following  opin- 
ions: 1.  That  it  is  competent  to  a  mort- 
gagee to  eject  a  mortgagor  (as  in  the 
present  case)  by  this  mode  of  proceeding, 
under  the  act  of  Assembly.  2.  That  to 
enable  the  plaintiff  in  this  cause  tu  recover 
against  the  defendant  the  premises  in 
question,  it  is  not  necessary  to  prove  that 
the  said  plaintiff  ever  did  have  the  posses- 
sion of  the  premises  which  he  now  claims. 
3.  That    the   pendency  of   a  suit  be- 

470  tween  the  same  ^parties   and  others, 
which  is  shewn  at  this  time  to   exist 

in  the  Superior  Court  of  Chancery,  the  ob- 
ject of  which  suit  is  to  foreclose  the  said 
mortgage,  is  no  bar  or  impediment  to  the 
complainant's  proceeding  in  this  form  of 
action ;  although  another  suit  is  depending 
in  the  said  Court  of  Chancery,  between 
different  parties,  by  which  the  property  in 
question  may  be  recovered;  and  in  conse- 
quence of  which,  the  proceedings  in  the 
first  mentioned  suit  have   been  suspended. 

To  all  these  opinions,  the  defendant  ex- 
cepted. 

Other  exceptions  were  taken  which  are 
not  important,  at  they  are  not  noticed  by 
the  Court. 

A  writ  of  supersedeas  was  granted  by  the 
Superior  Court,  and  the  judgment  was 
affirmed. 

The  cause  was  brought  by  supersedeas  to 
this  Court. 

Nicholas,  for  the  appellant. 

Stanard,  for  the  appellee. 

It  was  contended  for  the  appellant,  First, 
That  the  proceeding  in  this  case  being  in 
derogation  of  the  common  law,  ought  to  be 
strictly  followed;  which  was  not  done  in 
these  several  particulars:  1.  The  com- 
plaint does  not  state  the  contents  of  the 
land  in  dispute.  2.  The  jury  were  sworn 
to  try  whether  the  plaintiff  **hath"  the 
right  of  possession  referring  to  the  time  of 
trial,  but  they  find  that  the  plaintiff  **had" 
the  rififht  of  possession  ;  referring  to  an  un- 
certain antecedent  period. 

Secondly.  The  justices  erred  in  their 
decisions  mentioned  in  the  bills  of  excep- 
tions. 1.  The  right  under  the  mortgage 
was  a  joint  right  and  could  not  be  sever^. 
2.  The  act  of  Assembly  was  intended  to 
redress  cases  of  a  violent  deprivation  of  pos- 
session, not  to  the  case  of  a  mortgagee,  after 
forfeiture.  3.  The  pendency  of  the  suits 
in  Chancery  rendered  the  procedure  in  this 
summary  remedy,  improper. 

471  ♦October  27.     JUDGE  GREEN   de- 
livered his  opinion,  in  which  the  other 

Judges  concurred. H 
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Allen  mortgaged  the  pre.misea  in  dispute 
to  Gibson  and  Lesslie,  by  a  deed  which 
conveyed  a  joint  estate  to  the  mortgagees. 
L«esslie  died.'  The  deed  contained  a  cove- 
nant that  the  mortgagor  should  possess 
and  enjoy  the  mortgage  premises,  until  de- 
fault should  be  made  in  the  payment  of  the 
money.  Default  was  made.  Gibson,  the 
surviving  mortgagee,  proceeded,  under  the 
act  of  February  12,  1814,  (Rev.  Code,  445, 
ch.  115,)  to  recover  possession  of  the  mort- 
gaged premises.  Judgment  was  given  for 
the  plaintiff,  and  the  case  has  come  here 
by  supersedeas.  Several  bills  of  exception 
were  talcen  by  the  defendant. 

The  material  questions  in  the  case  are, 
whether  a  mortgagee  can,  in  any  case,  ob- 
tain the  possession  of  the  mortgaged 
premises  by  a  proceeding  under  that  act? 
And  if  he  can,  whether  the  surviving  mort- 
gagee can  recover  in  his  own  name,  with- 
out joining  the  heirs  of  the  deceased  mort- 
S^agee  as  a  party  in  the  proceeding? 

The  objection  that  the  complaint  omits 
to  state  the  estimated  quantity  of  the  land, 
is,  I  think,  entitled  to  no  weight.  The 
statute  directs  the  complaint  to  be  in  the 
form  prescribed,  or  to  that  effect.  The 
only  object  of  this  direction  was,  to  require 
a  reasonably  certain  description  of  the 
property  claimed.  Such  a  description  is 
fonnd  in  the  complaint  upon  which  the 
proceedings  in  this  case  were  founded. 
The  property  is  in  the  city  of  Richmond, 
and  described  as  lots  bounded  by  a  certain 
street,  and  adjoining  the  United  States 
Bank. 

By  the  common  law,  one  who  had  a  right 
or  title  to  enter  into  land,  had  a  right  to 
enter  and  hold  with  force ;  and  even  since 
the  statutes  against  forcible  entries  and 
detainers,  a  party  having  a  right  of  entry 
is  not  responsible  in  a  civi)  action,  or  in  a 
common  indictment  for  trespass,  for 
472  *a  forcible  entry  or  detainer.  Haw- 
kins, P.  C.  140,  ch.  64,  sec.  1.  By 
the  statute  of  5  Rich.  2,  Stat.  1,  ch.  8, 
forcible  entries  and  detainers  were  made  a 
public  offence;  and  upon  conviction,  the 
party  evicted  was  restored  to  the  posses- 
sion, as  a  consequence  of  the  conviction, 
unless  the  wrong-doer  had  3  years  posses- 
sion before  the  institution  of  the  prosecu- 
tion. 

The  substance  of  the  British  statutes  on 
this  subject,  was  enacted  in  Virginia  in 
1789.  13  Hen.  St.  at  Lar.  p.  5.  That  act 
provided,  **that  none  shall  make  any  entry 
into  any  lands  or  tenements,  or  other  pos- 
sessions whatever,  but  in  case  where  entry 
is  given  by  law ;  and  in  such  case,  not 
with  strong  hand,  nor  with  a  multitude  of 
people,  but  only  in  a  peaceable  and  easy 
manner;  and  that  none  who  shall  have 
entered  into  the  same  in  a  peaceable  man- 
ner, shall  hold  the.  same  afterwards  with 
force;'*  and  if  any  should  do  the  contrary, 
it  directs  an  enquiry  by  a  justice  of  tne 
peace  through  a  jury,  and  if  any  be  found 
gnilty  of  a  violation  of  the  act,  that  resti- 
tution be  made  to  the  party  so  put  out,  un- 
less the  wrong-doer  has  had  possession  for 
three  years.  A  party  who  entered,  or  held 
by  force  after  a  peaceable  entry,  fell  within 
the  provisions  of  this  act,  whether  he  had 
or  bad  not  a  right  of  entry    or  possession. 


This  act  was  re-modelled  by  the  act  of 
1814,  so  as  to  make  it  a  civil  remedy  for 
the  immediate  recovery  of  the  possession, 
in  certain  cases,  even  where  no  force 
occurred.  It  provides,  first,  that  **none 
shall  enter  into  any  lands  or  tenements,  but 
in  case  where  entry  is  given  by  law ;  and 
in  such  case,  not  with  strong  hand,  nor 
multitude  of  people,  but  only  in  a  peaceable 
and  easy  manner.  None  who  shall  have 
entered  in  a  peaceable  manner,  shall  hold 
the  same  against  the  consent  of  the  party 
entitled  to  the  possession  thereof." 
Secondly,  **If  any  shall  enter,  or  shall  have 
entered,  into  any  lands  or  tenements,  in 
case  where  entry  is  not  given  by  law,  or,  if 
any  shall  enter,  or  shall  have  entered,  into 
any  lands  or  tenements,  with  strong  hand, 
or  with  multitude  of  people,  even  in 

473  case  *where  entry  is  given    by    law, 
the  party  turned   out  of   possession^ 

by  such  unlawful,  or  by  such  forcible  en- 
try, by  whatever  right  or  title  he  held  such 
possession,  or  whatever  estate  he  held  or 
claimed  in  the  lands  or  tenements  of  which 
he  was  so  dispossessed,  shall,  at  any  time 
within  three  years  thereafter,  be  entitled 
to  the  summary  remedy  herein  provided." 
Thirdly,  **J[f  any  shall  enter,  or  shall  have 
entered,  in  a  peaceable  manner,  into  any 
lands  or  tenements,  in  a  case  where  such 
entry  is  lawful,  and  after  the  expiration  of 
his  right,  shall  continue  to  hold  the  same 
against  the  consent  of  the  party  entitled  to 
the  possession,  the  party  so  entitled,  as 
tenant  of  the  freehold,  tenant  for  years, 
or  otherwise,  shall  be  entitled  to  the  like 
summary  remedy,  at  any  time  within  three 
years  after  the  possession  shall  have  been 
so  withheld  from  him  against  his  con- 
sent." 

The  first  section  only  prohibits  unlawful 
entries,  and  forcible  entry  where  the  entry 
is  lawful;  but  does  not  prohibit  a  person 
who  is  entitled  to  the  possession,  from 
holding  with  force,  if  he  has  entered  peace- 
ablv. 

The  second  section  gives  a  remedy  to  a 
party  turned  out  of  possession,  by  another 
entering  where  no  entry  is  given  him  by 
law,  or  entering  by  force.  The  case  of  a 
mortgagee  never  in  possession,  claiming 
against  a  mortgagor  who  never  enteied 
upon  the  mortgagee,  nor  turned  him  out 
of  possession,  certainly  does  not  fall  within 
the  provision  of  this  section.  It  a  mort- 
gagee who  has  never  been  in  possession, 
can  avail  himself  of  this  summary  remedy, 
it  must  be    by  force    of   the    third  section. 

There  is  considerable  difficulty  in  de- 
termining the  effect  of  this  third  section  ; 
and,  in  order  to  understand  it,  it  will  be 
necessary  to  look  to  other  provisions  of  the 
statute,  which  seem  to  have  a  bearing  upon 
it.  The  act,  in  prescribing  the  forms  of 
proceeding  in  enforcing  this  summary 
remedy,  proceeds:  **The  party  so  turned 
out  of  possession,  or  so  held  out  of  posses- 
sion, may  exhibit  his  complaint,  &c.  in  the 
following  form,  or  to    the    following 

474  *effect."     The    form    prescribed    for 
the  complaint  of  a  person  held  out  of 

possession,  is,  **A.  B.  complains  that  C. 
D.  unlawfully,  and  against  his  consent, 
withholds  from  him  the  possession  of  a 
certain    tenement,  &c.    whereof    he    prays 
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restitution  of  the  possession."  The  Jus- 
tice's warrant  recites  this  complaint  and 
prayer  verbatim.  The  charge  to  be  given 
to  the  jury  is,  **  You  shall  well  and  truly 
try,  wnether  the  defendant,  C.  D.  against 
the  consent  of  the  plaintiff,  holds  posses- 
sion of  the  tenement  mentioned  in  the 
complaint  filed  in  this  cause ;  whether  the 
said  defendant  hath  so  held  the  possession 
thereof,  against  the  consent  of  the  plain- 
tiff, for  tbree  years  next  before  the  exhibi- 
tion of  the  said  complaint;  and,  whether 
the  plaintiff  hath  the  right  of  possession 
in  the  tenement  aforesaid."  The  form  of 
the  verdict,  as  prescribed  by  the  act,  is, 
**We,  the  jury,  lind  that  the  defendant  did, 
(or  did  not,)  at  the  time  of  the  exhibition 
of  the  complaint  filed  in  this  cause,  hold 
possession  of  the  tenement  therein  men- 
tioned, against  the  consent  of  the  plaintiff : 
that  the  defendant  hath  (or  hath  not)  so 
held  possession  thereof  against  the  con- 
sent of  the  plaintiff,  for  three  years  next 
before  the  exhibition  of  the  said  complaint ; 
and  that  the  plaintiff  hath  (or  hath  not) 
the  right  of  possession  in  the  tenement 
aforesaid."  The  act  then  directs,  that  if 
the  jury  shall  find  that  at  the  exhibition  of 
the  complaint,  the  defendant  held  posses- 
sion of  the  tenement  against  the  consent 
of  the  plaintiff,  and  that  the  defendant  had 
not  so  held  it  against  the  plaintiti's  con- 
sent, for  three  years  next  before  the  exhi- 
bition of  the  complaint,  and  that  the 
plaintiff  hath  the  right  of  possession,  tl.e 
justices  shall  render  judgment  in  favor  of 
the  plaintiff,  that  he  recover  possession  of 
the  tenement  aforesaid,  with  full  costs, 
and  shall  award  a  writ  of  abere  facias 
possessionem. 

The  terms  of  the  third  section,  in  their 
literal  import,  can  be  applied  only  to  the 
cases  of  persons  originally  entering  by  a 
title  which  gives  a  temporary,  or  defeasi- 
ble estate,  or  to  the  representatives 
475  of  the  first  taker  of  such  *an  estate; 
and  the  expressions  of  the  complaint 
seem  to  have  contemplated  only  such 
cases,  in  which  the  complainant,  or  some 
one  under  whom  he  claims,  (other  than  the 
person  in  possession,)  once  had  the  pos- 
session, the  restitution  of  which  he  prays. 
This  expression  only  applies  to  the  return 
of  possession  from  one  who  received  it,  or 
took  it,  from  another,  to  that  other,  or  to 
some  one  claiming  under  him.  It  does 
not,  in  strictness,  apply  to  a  delivery  of 
possession  by  a  vendor  to  a  venaee,  or  a 
mortgagor  to  a  mortgagee.  Such  a  de- 
livery could  not  properly  be  called  a  resti- 
tution. If  this  distinction  between  one 
entitled  in  reversion  or  remainder  after  a 
temporary  or  defeasible  estate,  and  a  pur- 
chaser from  the  party  in  possession,  was 
in  the  mind  of  the  Legislature,  when  these 
clauses  were  penned,  (as  I  do  not  think 
was  the  fact, )  the  distinction  was  com- 
pletely discarded  in  the  after  clauses  of  the 
law,  which  give  the  summary  remedy  to 
any  one  entitled  to  the  possession,  if  he 
pursues  it  within  three  years  of  the  period 
at  which  his  right  to  possession  accrued. 
The  charge  to  the  jury  and  the  prescribed 
form  of  the  verdict,  preclude  all  other  en- 
quiries, but  whether  the  defendant  held 
against  the  consent  of  the   plaintiff,  when 


he  exhibited  his  complaint;  whether  he  had 
or  had  not  so  held  for  three  years;  and 
whether  the  plaintiff  hath  the  right  of  pos- 
session ;  and  if  the  jury  find  these  fact  for 
the  plaintiff,  which  they  must  do,  if  they 
appear,  no  matter  under  what  circum- 
stances the  defendant  entered,  or  when ; 
and  no  matter  how  the  plaintiff's  right  of 
possession  arose,  the  statute  peremptorily 
directs  that  judgment  be  given  for  the 
plaintiff,  not  to  be  restored  to  the  posses- 
sion of  the  tenement,  but  to  recover  the 
possession  of  it ;  and  that  a  writ  of  pos- 
session, not  of  restitution,  be  awarded. 
Upon  such  a  charge  to  the  jury,  which,  in 
effect,  stand  in  the  place  of  an  issue  be- 
tween the  parties,  the  question,  whether 
the  plaintiff  is  or  is  not  entitled  to  the 
possession,  is  fully  open  to  all  sorts  of  evi- 
dence. But,  I  do  not  see  that  it  would  be 
possible  for  the  jury  to  find   against 

476  him, if  he  had  a  ^right  to  possession, 
because  he  had  acquired  the  right  in 

a  particular  way.  A  mortgagee,  after  the 
mortgage  is  forfeited,  has  a  right  to  the 
possession  of  the  mortgaged  premises,  and 
may  enter  thereon,  or  maintain  an  eject- 
ment; and  the  assertion  of  this  right  may 
be  necessary  to  secure  the  payment  of  the 
debt.  The  value  of  the  property  may  not 
be  sufBcienl  to  pay  the  debt,  with  the  ac- 
cumulated interest  during  the  pendency  of 
an  ejectment,  or  a  bill  to  foreclose,  (in 
which  cases  arbitrary  appeals  are  per- 
mitted.) unless  the  rents  and  profits  can 
be  reached  to  keep  down  the  interest;  and 
they  cannot  be  reached  in  the  case  of  a  first 
mortgagee,  (unless  under  peculiar  circum- 
stances,) but  by  his  getting  the  possession 
of  the  land. 

The  policy  of  the  statute,  upon  this  con- 
struction, was  strongly  objected  to,  as  sub- 
jecting the  party  in  a  summary  way,  upon 
a  short  notice,  and  before  two  Magistrates 
only,  to  be  turned  out  of  possession ;  and  it 
was  insisted,  that  being  in  derogation  of 
the  common  law,  it  should  be  construed 
strictly.  I  do  not  see  the  force  of  this  ob- 
jection. The  Justices  may  adjourn  from 
time  to  time,  as  the  justice  of  the  case 
may  require,  so  as  to  enable  the  party  to 
make  a  full  defence,  and  to  produce  all  his 
evidence.  The  party  may  have  the  assist- 
ance of  counsel,  as  in  any  other  Court; 
may  save  all  questions  of  law  by  excep- 
tions; and  is  entitled  for  any  apparent 
error,  to  a  writ  of  error  or  supersedeas, 
though  not  to  an  arbitrary  appeal,  as  in 
ejectment.  He  cannot,  therefore,  be  turned 
out  of  possession,  by  any  erroneous  pro- 
ceeding. At  the  same  time,  he  cannot  de- 
lay the  plaintiff  in  the  pursuit  of  his 
rights,  at  pleasure,  by  arbitrary  appeals; 
nor  does  this  proceeding  affect  his  right  in 
any  other  controversy  on  the  same  subject, 
in  any  other  form.  As,  therefore,  the  de- 
fendant can  in  no  case  be  turned  out  of 
possession,  unless  it  is  apparent  that  he 
ought  to  surrender  the  possession  of  the 
demand  of  the  plaintiff,  and  to  retain  it 
would  be  unjust,  I  cannot  see  any  objec- 
tion to  giving  his  statute  a  liberal  con- 
struction,    as     a    remedial    statute, 

477  *even  if   the   question  under  consid- 
eration, were,  upon  the  words  of  the 

statute,  more  doubtful  than  I  think  it  is. 
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The  next  eaquiry  is,  whether  this  pro- 
<:eedii]g  can  be  maintained  by  one  of  sev-^ 
eral  tenants  in  common.  This  proceeding 
involves  no  question  of  titl«».  The  only 
'question  is,  whether  the  plaintiff  is  entitled 
to  possession  as  against  the  defendant. 
:For  the  purpose  of  determining  his  ques- 
tion, the  title  may  be  given  in  evidence. 
As  against  all  others  than  his  companions, 
a  joint-tenant,  tenant  in  common,  or  co- 
parcener, is  entitled  to  the  possession  of 
-the  whole.  One  parcener  or  tenant  in  com- 
mon may  enter  for  all;  and  if  he  enters 
generally,  it  is  in  point  of  law  an  entry 
for  all.  9  Vin.  Abr.  456;  Entry,  F.  pi.  1,  2, 
3  ;  and  one  parcener  could,  in  assise,  recover 
the  whole  against  an  abator;  for  she  had 
right  against  all  who  had  no  right.  Ibid. 
pi.  2,  note.  So  one  joint-tenant  or  tenant 
in  common  might  maintain  a  warrant  of 
-forcible  entry  and  detainer  against  his 
<:ompanion.  13  Vin.  Abr.  381,  pi.  14.  In 
assise  for  the  whole  land,  if  it  appear  that 
Ihe  plaintiff  is  entitled  to  one  moiety,  and 
Ihe  defendant  to  the  other,  the  judgment 
-should  be  only  for  a  moiety.  3  Vin.  Abr. 
233;  B.  6,  pi.  1.  In  a  writ  of  right,  and 
other  real  actions,  the  mere  right  is  in-' 
volved,  and  the  proceeding  and  recovery 
must  be  according  to  the  title;  and  in 
ejectment,  nothing  can  be  recovered  but 
that  for  which  the  lessor  of  the  plaintiff 
can  make  a  valid  lease.  One  joint  tenant, 
co-parcener,  or  tenant  in  common,  although 
lie  has  a  right  to  the  poissession  of  the 
^hole  against  strangers,  cannot  make  a 
Talid  lease  for  more  than  his  own  part  of 
the  land ;  and  therefore,  no  more  can  be 
recovered  in  ejectment  than  the  part  to 
which  the  lessor,  who  is  a  joint  tenant, 
tenant  in  common,  or  parcener,  is  entitled. 

I  think,  therefore,  that  one  tenant  in 
common  can  pursue  this  remedy  for  the 
whole  land,  against  any  person  having  no 
right  whatever. 

Judgment  affirmed. 
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*Vail  V.  Nelson,  &c. 

October,   1888. 
Specific  Bxecution— Contract— When      Enforced.*— In 

ffcneral.  a  contract  will  not  be  enforced  by  a 
Court  of  Equity,  If  the  party  asklnsr  the  execution 
of  it  has  been  In  default  and  the  other  party  will 
thereby  suffer  a  serious  loss,  if  compelled  to 
carry  the  contract  into  effect 
Same— Same -Sane— Defect  in  Title  Known  to  Pur- 
chaser, t— But  If  the  purchaser  knew,  when  he  made 
bis  contract  that  there  was  a  defect  in  the  title, 
and  It  would  take  a  considerable  time  to  remove 
it:  or  acquires  this  knowledsre  after  his  purchase, 
and  acquiesces  in  the  delay,  or  proceeds,  with 
knowledgre  of  the  defect  in  the  execution  of  the 
contract:  he  has  no  irround  of  complaint 

This  was  an  appeal  from  the  Richmond 
Chancery  Court,  where  Vail  brought  a  suit 
against  Nelson  and  others,  to   set  aside    a 


•Specific    Execution— Contract  — When    Enforced.— 

See  monographic  note  on  "Specific  Performance"  ap- 
pended to  Hanna  v.  Wilson.  8  Gratt  248.  See  the 
principal  case  also  cited  on  this  subject  in  Payne  v. 
Graves.  6  Leifirh  S7B:  Handly  v.  Suodfirrass.  9  Leiffh 
492:  Chilhowle  Iron  Co.  v.  Gardiner,  79  Va.  810:  Ford 
V.  Ewker,  86  Va.  79,  9  S.  E.  Rep.  600:  Miller  v.  Tjo- 
rentz.  89  W.  Va.  172,  19  S.  E.  Rep.  895:  foot-note  to 
Parrill  v.  McKinley,  9  Gratt  1,  containing  an  ex- 
tract from  Miller  v.  Lorentz,  89  W.  Va.  172.  19  S.  E. 
Rep.  896;  Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co. 
<W.  Va,),  44  S.  E.  Rep.  437. 

tSane— Same— Same -Defect  In  Title  Known  to  Pur. 
chaser.— To  the  point  that,  where  the  purchaser 
knows,  when  he  makes  his  contract  that  there  is  a 
defect  In  the  title,  and  that  it  will  take  a  consider- 


sale  of  real  property,  made  by  Nelson  to 
the  plaintiff.  The  whole  subject  is  so  fully 
explained  in  the  following  opinion,  that 
no  other  report  is  necessary. 

Scott,  for  the  appellant. 

W.  F.  Wickham,  for  the  appellee. 

October  29.    JUDGE  GREEN. 

Nelson,  professing  to  act  as  attorney  in 
fact  for  D.  Diggs,  administrator  of  A. 
Smith,  sold  at  public  sale  a  house  and  lot 
at  York  Town.  The  advertisement  exhib- 
ited by  the  crier  at  the  sale,  stated  that 
the  property  belonged  to  the  heirs  of  Doctor 
Augustine  Smith,  and  would  be  sold  upon 
a  credit  of  one,  two,  and  three  years ;  the 
purchaser  giving  bond  with  approved 
security,  and  a  deed  of  trust  on  the  prop- 
erty; and  that  possession  would  be  given 
on  the  first  day  of  January  then  next. 
Nothing  was  said  as  to  the  time  when  a 
conveyance  was  to  be  made.  The  sale 
was  on  the  ISth  of  December,  1817.  The 
appellant  became  the  purchaser,  and 
executed  his  bonds  according  to  the  terms 
of  the  advertisement.  He  entered  into  the 
possession  of  the  property,  and  held  it 
until  1821.  In  the  mean  time,  early  in 
1819,  one  of  the  bouses  on  the  lot, 
479  *and  the  most  valuable,  was  con- 
sumed by  fire.  No  demand  was  made 
by  the  purchaser  for  a  conveyance,  until 
after  this  event;  and  when  it  was  made,  it 
was  made  upon  Nelson,  who  says  that  he 
refused  to  make  a  conveyance,  having  no 
authority  to  do  so;  but  informed  the  ap- 
pellant that  Diggs,  the  administrator,  and 
his  wife,  late  the  widow  of  Augustine 
Smith,  and  such  of  the  children  as  were  of 
age,  would  convey  as  soon  as  the  first  pay- 
ment was  made.  Thereupon,  the  appel- 
lant, in  June,  1819,  filed  his  bill  seeking  to 
vacate  the  contract,  and  to  have  the  bond 
surrendered,  upon  the  ground  that  the 
vendor,  at  the  time  of  the  sale,  had  no  title ; 
and  that  in  consequence  of  the  infancy  of 
some  of  the  heirs  of  A.  Smith,  at  the  time 
of  the  sale,  no  complete  title  could  be 
made;  and  that  the  impediment  still  ex- 
isted as  to  some  of  the  heirs.  The  family 
of  A.  Smith,  (who  died  intestate,)  entitled 
to  this  property,  were  his  widow,  who  in- 
termarried with  Diggs,  who  administered 
on  his  estate,  and  five  children,  one  only 
of  whom  was  of  age  when  the  sale  was 
made.  All  were  made  defendants  in  this 
cause,  by  an  amended  bill.  The  son  of  A. 
Smith,  who  was  of  age  at  the  time   of   the 


able  time  to  remove  it;  or  acquires  his  knowledge 
after  his  purchase,  and  acquiesces  in  the  delay,  or 
proceeds  with  knowledge  of  the  defect,  in  the  exe- 
cution of  the  contract,  he  has  no  grround  of  com- 
plaint the  principal  case  is  cited  in  Goddin  v. 
Vaufirhan,  14  Gratt.  125;  Rader  v.  Neal,  13  W.  Va.  888 
Johnston  v.  Jarrett,  14  W.  Va.  287;  Dodson  v.  Hays.: 
29  W.  Va.  5»8,  2  S.  E.  Rep.  425.  In  Broyles  v.  Bee.  18 
W.  Va.  520,  it  is  said :  "It  is  true,  as  they  claim,  that 
a  contract  to  sell  a  fee-simple  estate  implies  in  the 
absence  .of  an  express  stipulation  to  the  contrary, 
that  the  estate  is  unincumbered,  and  that  the 
vendor  has  srood  title,  and  that  there  are  no  incum- 
brances on  the  land,  that  may  in  any  manner 
embarrass  the  purchaser  in  the  full  and  quiet 
enjoyment  of  his  purchase.  Christian  v.  Cabell.  22 
Gratt  82;  Garnett  v.  Macon,  6  Call  809.  But  if  the 
vendor  does  not  affect  to  have  a  perfect  title,  and 
expressly  sells  such  as  he  has  with  a  special  war- 
ranty, he  is  entitled  to  specific  execution  without 
belnfiT  first  required  to  show  a  clear  title.  Bailey  v. 
James.  11  Gratt  468:  Goddin  v.  Vausrhan,  14  Gratt 
124:  Vail  v.  Nelson,  i  Rand.  478;  Sutton  v.  Sutton.  7 
Gratt  284." 
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sale,  answered  that  the  sale  was  made  with 
his  privity  and  consent;  and  that  he  was 
willing  to  convey  his  interest  to  the  pur- 
chaser. All  the  other  children  answering 
after  they  came  of  age,  agree  to  confirm 
the  sale,  and  to  convey  to  the  purchaser. 
Two  of  these  did  not  attain  their  age  until 
after  July,  1821.  No  written  contract  was 
entered  into,  shewing  the  terms  of  the 
agreement.  Nelson  filed  the  power  of 
attorney  from  Diggs,  authorising  him  to 
sell  the  property. 

It  might  be  inferred  from  the  advertise- 
ment, stating  that  a  deed  of  trust  was  to 
be  given  by  the  purchaser,  that  a  good 
title  was  to  be  immediately  made  to  him 
The  complainant  alleges  that  such  were 
the  terms  of  the  sale;  and  that  it  was  pub- 
licly proclaimed,  and  understood  by  him 
and  the  by-standers  generally,  that  a  title 
would  be  made  to  the  purchaser,  upon  the 
terms  of   the     sale   being    complied 

480  'with;  and  that,  accordingly,  upon 
the  execution  of  the^  bonds,  he  de- 
manded a  conveyance  from  Nelson;  when, 
to  his  astonishment.  Nelson  told  him  he 
was  not  authorised  to  make  a  deed.  Two 
witnesses,  Gibbs  the  crier,  and  Wynne, 
state,  ^Hhat  it  was  understood  at  the  sale, 
and  stated  in  the  advertisement,  that  whien 
the  terms  of  the  sale  were  complied  with, 
a  title  would  be  made."  On  the  other 
hand,  Nelson  denies  that  there  was  any 
such  stipulation.  The  advertisement  is 
produced,  with  a  memorandum  of  the  sale, 
endorsed  at  the  time  of  the  sale,  by  Gibbs 
the  crier,  and  proved  by  him.  It  is 
proved,  that  the  advertisement  was  read  by 
the  crier,  before  the  biddings:  and  there  is 
no  stipulation  in  the  advertisement  as  to 
the  time  when  the  title  should  be  con- 
veyed. Nelson  denies  that  any  application 
was  made  by  complainant  for  a  title,  until 
after  the  burning  of  the  house  in  1819.  It 
is  proved,  that  the  purchaser  had  said  that 
he  knew  that  the  title  was  in  part  in  in- 
fants, and  could  not  be  conveyed  until 
they  came  of  age;  and  he  entered  into  the 
possession,  and  retained  possession  of  the 
property  for  nearly  four  years,  never 
claiming  a  conveyance  until  after  the 
house  was  burned. 

Upon  these  facts,  it  is  impossible  to  re- 
sist the  conclusion,  that  the  purchaser  knew 
perfectly  the  state  of  the  title,  when  he 
purchased,  and  that  no  title  could  be  made 
until  the  infants  came  of  age;  and  that  he 
neither  demanded  nor  expected  a  title  to 
be  made  until  then. 

The  Chancellor  thought  that  the  con- 
tract ought  to  be  executed,  and  decreed 
accordingly. 

How  far  time  is  material  in  a  Court  of 
Equity,  upon  the  question  of  enforcing  the 
execution  of  a  contract,  depends  upon  the 
particular  circumstances  of  each  case,  and 
the  conduct  of  the  parties.  The  authori- 
ties upon  this  subject  are  collected  in 
Sugden's  Law  of  Vendors  and  Purchasers; 
and  in  the  judgment  of  Chief  Justice  Mar- 
shall in  Garnett  v.  Macon. 

481  *In    general,  the   contract  will  not 
be  enforced  by  a  Court  of    Equity,  if 

the  party  asking  the  execution  of  the  con- 
tract has  been  in  default,  and  the  other 
party  will  thereby  suffer  a    serious  loss,  if 


compelled  to  carry  the  contract  into  effect. 
But,  if  the  purchaser  knew,  when  he  made 
his  contract,  that  there  was  a  defect  in  the 
title,  and  that  it  would  take  a  considerable 
time  to  remove  it,  or  acquires  this  knowl- 
edge after  his  purchase,  and  acquiesces  in 
the  delay,  or  proceeds,  with  knowledge  of 
the  defect,  in  the  execution  of  the  contract; 
he  cannot  complain.  Pincke  v.  Curtis,  4 
Bro.  Ch.  Cas.  329. 

In  this  case,  the  purchaser  knew  that  no 
conveyance  could  be  immediately  made ;  and 
that  there  was  no  possible  means  of  remov- 
ing the  impediment,  but  the  efflux  of  time; 
yet,  with  this  knowledge,  he  made  the 
purchase,  and  proceeded  to  carry  it  into 
effect  as  far  as  under  existing  circum- 
stances it  could  be  done.  And,  indeed, 
there  was  no  time  stipulated  for  making 
the  conveyance.  The  fair  inference  from 
the  whole  circumstances  of  the  case,  is, 
that  the  agreement  was  that  the  convey- 
ance by  the  children  should  be  procured, 
when  they  came  of  age;  and  if  so,  then 
the  contract  can  now  be  executed  literally, 
according  to  the  intention  of   the   parties. 

The  principle  of  the  decree  of  the  Court 
of  Chancery  is  therefore  right.  But  it  is 
erroneous  in  this,  that  it  dissolves  the  in- 
junction unconditionally,  and  directs  the 
defendants  to  convey  to  the  plaintiff; 
whereas,  the  order  for  dissolving  the  in- 
junction should  have  been  upon  the  condi- 
tion, that  the  defendants  executed  a  deed 
to  the  plaintiff,  with  general  warranty, 
and  filed  it,  duly  authenticated  for  record, 
with  the  clerk  of  the  Court,  for  the  use  of 
the  plaintiff.  The  reservation  in  the  de- 
cree is  proper.* 
482  *The  decree  should  therefore  be 
reversed,  and  a  decree  entered  accord- 
ing to  the  foregoing  principles;  the  ap- 
pellees to  recover  their  costs,  being  the 
parties  substantially  prevailing. 

The  other  Judges  concurred.! 


Commonwealth   v.    M'Clanachan's    Execu- 
tors. 

October,   1836. 
Sale  off   Real    BsUto-Defect    of  TlUe-LiabUlty   of 

Vendor.$"Tlie  vendor  of  real  estate  Is  not  responsi- 
ble for  any  defects  of  title,  unless  he  bas  bound 
himself  by  some  covenant  or  warranty  to  protect 
the  vendee,  or  unless  he  bas  been  sruilty  of  some 
fraud  or  concealment 
Seme— Sale  by  Commonwealth— Caveat  Emptor.— 
When  the  Commonwealth  sells  the  lands  of  a 
public  debtor,  and  the  purchaser  is  afterwards 
evicted  by  title  paramount,  the  purchaser  has  no 
redress  against  the  Commonwealth;  as  the  law 
only  authorises  a  sale  of  all  the  estate  and  inter- 
est Of  the  debtor.  The  rule  caveat  emptor  applies 
in  such  cases. 


♦This  reservation  was.  that  the  defendants  should 
have  liberty  to  apply  to  the  Court  for  an  order  dl- 
rectiufir  the  sale  of  the  premises,  for  the  payment  of 
the  purchase  money,  if  they  should  be  advised  so  to 
do  —Note  in  Original  Edition. 

tJtiDGK  Co  ALTER  absent 

^ale  of  Real  Estate- Defect  off  Title— Liability  off 
Vendor.— In  a  sale  of  real  estate  no  warranty  of 
title  is  implied,  and,  in  the  absence  of  fraud  or  con- 
cealment, by  the  vendor,  he  cannot  be  visited  with 
losses  arisinar  from  defects  of  title,  except  so. far  as 
he  has  bound  himself  by  covenant  or  warranty  to 
protect  his  vendee  apainst  them.  Price  v.  Ayres, 
10  Gratt  578.  citing  Covi.  r.  ^WCtanachansm  its  author- 
ity. To  the  same  effect,  the  principal  case  is  cited 
in  Johnston  v.  Mendenhall,  9  W.  Va.  119:  McFarland 
V.  Douglass.  II  W.  Va.  6.52:  Johnston  v.  Jarrett  14  W. 
Va.  236:  Worthlngton  v.  Staunton.  16  W.  Va.  248. 
The  principal  easels  also  cited  in  Brown  v.  Armis- 
tead.  6  Rand.  603. 
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The  executors  of  William  M'Clanachan, 
deceased,  presented  a  petition  to  the  Au- 
ditor for  the  sum  of  $400,  with  interest 
thereon  from  the  10th  of  May,  1802.  The 
claim  was  founded  on  a  purchase  made  bj 
M*Clanachan  of  a  tract  of  land,  sold  by 
the  Commonwealth  as  the  property  of  Wil- 
liam O.  Winton ;  but  of  which  land 
M'Clanachan*8  representatives  had  been 
evicted,  and  for  which  they  claim  of  the 
Commonwealth  the  purchase  money  with 
interest  as  aforesaid.  The  Auditor  re- 
jected the  petition,  and  the  executors  ob- 
tained an  appeal  from  the  Chancellor  of 
the  Richmond  District. 

The  circumstances  of  the  case  are  stated 
in  the  followin/n:  opinion,  so  far  as  they  are 
necessary  to  this  report.  The  material 
question  was,  whether  the  Commonwealth 
was  bound  to  make  a  good  title  to  lands 
sold  by  her,  for  a  public  debt;  or  in  other 
words,    whether    she    was    bound    to 

483  *make  compensation  to  the  purchaser, 
in  case  of  an  eviction    by    title  para- 
mount? 

The  Chancellor  decreed  that  the  Auditor 
should  issue  a  warrant  on  the  Treasurer 
for  payment  to  the  petitioners  of  $400  with 
interest  from  the  10th  day  of  May,  until 
paid ;  and  the  Attorney  General,  on  behalf 
of  the  Commonwealth,  appealed. 

Attorney  General,  for  the  appellant,  in- 
sisted that  the  rule  caveat  emptor  applied 
in  all  cases  of  the  sale  of  real  property, 
and  that  unless  there  was  something  pe- 
culiar in  the  case  of  the  Commonwealth, 
the  general  rule  must  prevail.  Sugd.  346. 
That  the  Commonwealth  is  not  bound  to 
warrant  the  title  to  a  purchaser,  is  proved 
by  2  Rev.  Code,  52,  sec.  12.  If  it  be  said 
that  the  land  sold  shall  be  the  debtor's 
land,  the  obvious  meaning  of  that  expres- 
sion is,  that  the  land  seized  in  execution 
shall  be  sold  as  the  debtor's. 

I^igh,  for  the  appellees. 

The  sheriff  conveyed,  not  Winston's  title, 
but  the  land  itself.  The  rule  caveat  emptor 
does  not  apply  to  this  case,  because  the 
Commonwealth  professes,  by  her  deed,  to 
sell  the  lands  of  the  debtor;  and  if  it 
should  turn  out  that  the  land  sold  was  not 
the  debtor's,  it  follows  that  the  Common- 
wealth has  conveyed,  and  the  purchaser 
bought,  a  subject  which  does  not  exist. 

October  31.  JUDGE  CARR  delivered  the 
opinion  of  the  Court.** 

By  the  laws  of  Vircfinia,  the  land  of  pub- 
lic defaulters,  (against  whom  the  State  has 
obtained  judgment, )  is  subjected  to  be  taken 
in  execution,  and  sold  by  the  sheriff. 

484  *nnder      this     law,      an     execution 
issued     from      the      General     Court 

against  the  lands,  &c.  of  William  O.  Win- 
ston, to  the  sheriff  of  Botetourt  county. 
Lands  were  taken  and  not  sold  for  want  of 
time.  A  venditioni  exponas  followed ; 
and  under  it  the  land  was  sold.  Price,  the 
public  agent,  made  the  bid ;  but,  permitted 
M'Clanachan  to  become  the  purchaser ;  who 
paid  the  money,  and  received  from  the 
sheriff  a  deed.  The  sale  took  place  in  May, 
1802,  and  the  deed  of  the  sheriff  is  dated 
March,  18C3.  This  same  land  M'Clanachan 
bad  sold    in   1790,  to  one   Meaux   of    Ken- 
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tucky.  In  1794,  Richard  Littlepage,  as 
attorney  in  fact  for  Meaux,  had  sold  and 
conveyed  it  to  William  O.  Winston  and 
Robert  Page ;  which  deed  was  recorded  in 
the  county  of  Botetourt,  the  place  of 
M'Clanachan's  residence;  and  at  the  time 
.of  the  &ale  of  the  land  under  execution, 
there  was,  it  seems,  a  suit  depending  in 
the  High  Court  of  Chancery  by  Meaux,  to 
set  aside  the  sale  and  conveyance  by  Little- 
page  to  Winston  and  Page,  as  fraudulent. 
In  1823,  a  decree  was  given  in  that  suit, 
pronouncing  the  sale  fraudulent,  and  de- 
creeing the  land  to  Meaux.  Under  this  de- 
cree M'Clanachan's  representatives  have 
suffered  an  eviction ;  and,  on  that  ground, 
have  petitioned  the  Auditor  for  the  return 
of  the  purchase  money,  with  interest.  The 
petition  was  refused ;  an  appeal  granted  by 
the  Chancellor;  the  cause  heard;  and  a  de- 
cree against  the  Commonwealth  for  the 
purchase  money  and  interest.  We  are  to 
enquire,    whether    this  decree    be   correct. 

In  every  transaction  of  purchase  and 
sale,  it  is  the  contract  of  the  parties  which 
fixes  the  terms  and  the  responsibility, 
which  shews  what  the  one  intended  to  buy, 
and  the  other  to  sell.  Where  there  is  no 
fraud,  the  contract  is  the  law  of  the  par- 
ties; and  no  tribunal  can  change,  alter  or 
modify  it  in  any  manner.  To  do  so, 
would  be  to  make  contracts  for  men.  When 
a  man  buys  land,  he  has,  or  may  and  ought 
to  have,  all  the  deeds,  the  whole  chain  of 
title,  before  him.  This  title  it  is  his  duty 
to  look  into  and  to  take  such  covenants 
and  warranty  in  his  deed,  as 
485  *will  protect  him ;  and  where  there 
is  no  fraud  or  concealment,  he  can 
only  look  to  the  covenants  and  warranty, 
in  case  of  eviction,  and  will  have  no  claim, 
either  at  law  or  in  equity,  further  that  they 
give  it  to  him.  If  he  has  bought  with  cov- 
enants against  the  acts  of  the  vendor  and 
his  heirs  only,  and  he  is  evicted  by  title 
paramount,  he  has  no  claim  against  the 
vendor.  If  he  has  bought  without  any  cov- 
enant at  all,  he  has  no  claim  against  any 
body.  It  is  his  folly  to  have  made  such 
a  contract;  and  the  law  will  not  give  him 
an  action,  who  has  not  provided  one  for 
himself.  The  books  teem  with  cases  in 
support  of  these  positions. 

In  Roswell  v.  Vaughan,  Cro.  Jac.  1%,  it 
is  said,  that  if  a  man  sell  another's  estate, 
without  covenant  or  warranty,  it  is  at  the 
peril  of  the  buyer;  because  the  thing  being 
in  the  realty,  he  might  have  looked  into 
the  title. 

In  Medina  v.  Stoughton,  1  Salk.  211; 
Per  Lord  Holt:  ** Where  the  seller  (of  a 
personal  chattel)  is  out  of  possession,  there 
may  be  room  to  question  his  title,  and 
caveat  emptor,  in  such  case,  to  have  either 
an  express  warranty  or  a  good  title.  So  it  is 
in  the  case  of  lands,  whether  the  seller  be 
in  or  out  of  possession  ;  for  the  seller  can- 
not have  them  without  title,  and  the  buyer 
is,  at  his  peril,  to  see  it." 

In  Goodlittle  v.  Morgan,  1  Term.  Rep. 
762:  Per  Ashhurst,  Justice:  ^^No  man 
ought  to  be  so  absurd  as  to  make  a 
purchase,  without  looking  at  the  title 
deeds;  and  if  he  is,  he  must  take  the 
consequence  of  his  own  negligence." 

In  Johnson  v.  Johnson,  3    Bos.    &    Pull. 
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170;  Per  Lord  Alvanley:  ** Every  purchaser 
may  protect  his  title  by  proper  covenants. 
Where  the  vendor's  title  is  actually  con- 
veyed to  the  purchaser,  the  rule  caveat 
emptor  applies.'' 

Hiern  v.  Miller,  13  Ves.  121:  The  Lord 
Chancellor  says,  **No  person  in  his  senses 
would  take  an  offer  of  a  purchase  from  a 
man,  merely  because  he  stood  upon  the 
ground.  It  is  not  even  prima  facie  evi- 
dence. He  may  be  tenant  by  sufferance, 
or  a  trespasser.  A  purchaser  must 
486  Mook  to  his  title;  and  to  neglect  it, 
is  crassa  negligentia." 

In  Serjeant  Maynard's  Case,  2  Freem.  1, 
the  Lord  Chancellor  said  that  ^^there  being 
no  fraud  or  surprise  in  the  case,  if  the 
party  was  not  aided  by  his  covenants,  he 
would  not  be  helped  in  equity;"  and  yet 
there,  the  purchase  money  had  been  paid, 
and  a  third  iierson  had  made  title. 

In  Wakeman  v.  The  Dutchess  of  Rut- 
land, 3  Ves.  234,  the  Lord  Chancellor  says, 
*'A8  to  the  extent  of  the  covenant,  there 
was  a  case  about  th ree  years  ago.  A n  estate 
was  bought.  As  to  one  moiety,  there  was 
a  clear  defect  of  title,  which  the  counsel  for 
the  purchaser  had  overlooked.  He  was 
evicted  of  one  moiety.  He  filed  a  bill,  as- 
serting a  claim  in  equity  to  be  re-paid  a 
moiety  of  the  purchase  money.  He  had 
taken  his  conveyance  with  the  common 
covenants.  The  eviction  was  not  within 
his  covenant.  I  felt  the  hardship,  but 
thought  I  could  not  raise  an  equity,  where 
there  was  no  covenant  to  warrant  the 
title." 

Many  more  cases  might  be  cited;  but, 
perhaps,  too  much  has  already  been  said 
on  a  subject  so  long    and    so    well  settled. 

Let  us  now  look  to  the  actual  covenants 
in  the  deed  before  us.  It  is  made  by  the 
sheriff.  He  sets  out  the  executions  under 
which  he  sold,  and  the  whole  proceeding; 
conveys  the  land  to  M'Clanachan,  and 
concludes  thus:  and  ^*he  the  said  John 
Smyth,  sheriff  as  aforesaid,  doth  by  these 
presents  warrant  and  defend  the  title  to 
the  aforesaid  tracts  of  land,  so  far  as  by 
law  he  is  bound,  in  his  official  acts,  to 
warrant  and  defend  the  same,  to  the  said 
William  M'Clanachan,  his  heirs  and  as- 
signs." In  the  Rev.  Code,  vol.  2,  p.  52,  § 
12,  it  is  said,  **If  the  owner  of  the  land, 
before  or  at  the  day  of  the  sale,  shall  not 
make  payment  of  the  debt  due  to  the  pub- 
lic, the  sheriff  or  officer  shall  proceed  to  sell 
the  said  lands  and  tenements,  or  such 
estate  and  interest  as  the  party  convict 
shall  have  therein,"  Ac.  In  the  17th  sec- 
tion of  the  same  law,  it  is  said, 
487  ***In  all  sales  of  lands,  by  virtue  of 
any  execution,  the  sheriff  or  other 
officer  shall  convey  the  same  to  the  pur- 
chaser or  purchasers,  his  heirs  or  assigns, 
at  his  costs,  by  deed  in  writing,  sealed  and 
recorded  as  the  laws  direct  for  other  con- 
veyances of  land ;  which  deed  shall  recite 
the  execution,  purchase  and  consideration, 
and  shall  be  effectual  for  passing  to  the 
purchaser,  his  heirs  or  assigns,  all  the  es- 
tate and  interest  which  the  debtor  or  the 
Commonwealth  had,  and  might  lawfully 
part  with,  in  the  lands." 

Here,  then,  we  see  the  extent  of  the  sher- 
iff's authority,  and  the  effect  and  nature  of 


his  deed.  He  is  to  sell  the  lands,  or  such 
estate  and  interest  as  the  debtor  shall  have 
therein;  and  his  deed  shall  pass  to  the  pur- 
chaser, all  the  estate  and  interest  which 
the  debtor  or  the  Commonwealth  had,  and 
might  lawfully  part  with,  in  the  lands. 
Surely  his  warranty  could  extend  to  noth- 
ing more  than  he  sold  and  conveyed,  the 
title  of  the  debtor.  It  was  the  business  of 
every  one  who  meant  to  buy,  to  inspect  the 
title  deeds,  and  discover  what  that  title 
was.  It  was  never  intended  that  the  Com- 
monwealth should  be  involved  in  con- 
troversies as  to  the  title  of  her  debtors' 
lands,  sold  under  her  execution.  She  sold 
their  interest  merely.  The  price  would  be 
more  or  less,  as  that  interest  should  ap- 
pear great  or  small,  clear  or  doubtful. 
Every  one  was  fairly  put  upon  the  exami- 
nation of  title.  With  M'Clanachan,  this 
must  have  been  an  easy  matter.  He  had 
sold  the  land  to  Meaux.  The  deed  from 
the  attorney  in  fact  of  Meaux,  was  re- 
corded in  his  own  county.  The  suit 
brought  by  Meaux  to  set  aside  the  sale, 
was  depending.  With  these  facts,  it  was 
his  business  to  be  acquainted ;  and  that  he 
was  so,  there  is  every  reason  to  believe, 
from  the  very  small  price  of  the  land,  com- 
pared with  the  former  sales.  He  probably 
weighed  the  chances,  and  was  willing  to 
incur  the  risque,  for  the  prospect  of  the 
gain.  The  hazard  was  a  fair  one;  and  if 
the  result  has  disappointed  his  hope,  be  has 
no  right  to  complain.  He  accepted  the 
deed  and  paid  the  money,  thereby  execut- 
ing "the  contract.  By  the  covenants 
488  *in  the  deed  alone,  can  his  right  to 
redress  be  tested.  No  covenant  in 
that  deed  has  been  broken,  and  he  has  no 
claim  on  the  Commonwealth. 
Decree  reversed,  and  petition  dismissed. 


Moore  v.  Mauro.* 

November.  1826. 
Misjoinder  of  Issue— Effect  of  Verdict t— The  misjoin- 
der of  an  Issue  Is  not  fatal  after  a  verdict,  and 
It  belnff  stated  In  the  record  that  Issue  was  joined. 


*Por  monographic  note  on  Bill  of  Particulars,  see  end 
of  case.  ' 

tMUJolnder  of  Issue— Effect  of  Verdict— In  Huffman 
V.  Alderson.  9  W.  Va.  634,  It  Is  said:  "The  Virfirlnia 
cases  formerly  held,  that  when  there  was  a  special 
replication  contalnlnsr  new  matter,  there  can  be  no 
issue  thereon  without  a  rejoinder,  and  that  this  ob- 
jection Is  not  obviated  by  the  statement  In  the 
record,  that  the  jury  were  sworn  to  try  the  Issue, 
or  rendered  a  verdict  on  the  issues  Joined :  but  It  was 
held  otherwise  In  a  more  recent  case  of  Jtfbor«r. 
Mauro,  4  Rand.  488,  and  this  decision  was  approved 
In  Southside  R.  Co.  v.  Daniel.  20  Oratt  86a  In  that 
case,  as  In  this,  the  record  showed  no  Issue  made 
upon  the  special  plea:  one  had  been  made  upon  the 
g-eneral  issue,  and  the  jury  were  sworn  to  try  the 
issue,  but,  in  their  verdict,  they  state  that  they  find 
for  the  plaintiffs  on  the  Issues  joined.  The  court 
held  that  this  was  a  misjoinlnff  of  issue,  cured  by 
the  statute  of  jeofails."  And  in  Henry  v.  Ohio 
River  R.  Co.,  40  W.  Va.  289,  21  S.  E.  Rep.  865,  it  Is  said: 
"Some  cases  hold  that  even  where  there  Is  a  state- 
ment that  issue  is  joined,  thougrh  there  Is  none  that 
the  plea  or  other  pleadlntr  was  filed,  there  Is  still  no 
issue,  and  the  defect  Is  fatal.  Wilkinson  v.  Bennett. 
8  Munf.  314:  Stevens  v.  Taliaferro.  1  Wash.  194;  Loclc- 
ridfire  v.  Carlisle.  6  Rand.  20.  Others  hold,  not  that 
there  is  an  issue  in  such  case,  but  that  It  Is  merely 
misjoinder,  and  cured  by  statute  of  Jeofails  after 
verdict.  Moore  v.  Mauro,  A  Rand.  488:  Huffman  v. 
Alderson.  9  W.  Va.  616:  Railroad  Co  v.  Daniel.  90 
Gratt.  344.  There  is  conflict  in  these  cases.  See 
1  Bart.  Law  Prac.  482." 

On  this  point  the  principal  case  Is  also  cited  In 
foot-note  to  Stevens  v.  Taliaferro,  1  Wash.  156:  foot' 
note  to  Waldenv.  Payne,  2  Wash.  1:  Southside  R. 
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Statute  of  Linltationj— Saving— Application  of4— The 
sayioff  in  the  4th  section  of  the  Act  of  limiutions, 
(1  Rev.  Code,  488.)  applies  to  the  7th  section  of  the 
same  Act;  by  which,  an  action  between  merchant 
and  merchant  is  neither  barred  by  one  year,  nor 
five  years. 

Statute- Proceedlnflrs  In  Civil  Suit— 5afflciency  of  Ac 
countj— Under  the  86th  section  of  the  Act  con- 
cerning proceedings  in  civil  suits,  Ac  (1  Rev.  Code. 
510.)  an  account  filed  in  an  action  of  indebitatus 
assumpsit,  which  ^ves  notice  of  the  character  of 
a  claim  is  sufficient,  althousrh  it  may  be  made  up 
of  various  items  of  which  no  notice  is  ^ven. 

Assumpsit  was  brotight  in  the  Superior 
Court  of  Law  for  the  county  of  Harrison, 
by  Jonathan  Mauro  against  Richard  W. 
Moore.  The  declaration  contained  several 
counts.  The  first  was  indebitatus  as- 
sumpsit **for  divers  goods,  wares  and  mer- 
chandize," sold  and  delivered  by  the 
plaintiff  to  the  defendant.  The  second 
was  on  a  quantum  m.eruit.  The  third,  on 
a  quantum  valebant.  Another  count  was 
on  an  insimul  computassent. 

The  plaintiff  filed  two  accounts  with  his 
Hleclaration,  stating  the  various  items  on 
which  the  claim  arose. 

The  defendant  pleaded  non  assumpsit,  and 
a  special  plea  stating,  that  the  action  was 
founded  on  an  account  for  goods,  wares 
and  merchandize  sold  and  delivered,  and 
that  the  said  supposed  causes  of  action  did 
not  accrue  within  one  year  next  before  the 
commencement  of  the  action;  and  con- 
cludes with  a  verification. 
489  *The  plaintiff  joined  issue    on    the 

first  plea ;  and  to  the  special  plea, 
he  replied  tnat  at  the  time  of  the  said  sale 
of  the  goods,  wares  and  merchandize  afore- 
said, he  the  plaintiff  and  the  defendant  were 
merchants,  and  the  goods,  &c.  were  sold 
and  delivered  by  the  plaintiff  as  such  mer- 
chant, to  the  defendant  as  such  merchant; 
and  this  he  is  ready  to  verify. 

There  is  no  rejoinder  to  this  replication ; 
but  the  record  states  that  ^4ssue  is  thereon 
joined." 

The  jury  rendered  a  verdict  for  the  plain- 
tiff, and  judgment  was  given  accordingly. 

At  the  trial,  the  defendant  filed  a  bill  of 
•eyceptions,  stating,  that  the  plaintiff  in- 
troduced two  accounts,  (which  are  the  ac- 
counts filed  with  the  declaration:)  that  he 
also  introduced  a  witness  to  prove  that  the 
defendant  had  bought  of  him  (the  plain- 
tiff,) on  credit,  sundry  articles  of  groceries, 
and  other  different  articles  of  merchandize, 
besides  the  coffee  mentioned  in  the  said 
accounts;  which  evidence  the  plaintiff 
offered  under  that  part  of  one  of  the  ac- 
counts, which  charges  the  defendant  with 
merchandize  per  bill,  due  10th  July,  1819, 
$480  60.  The  defendant  objected  to  this 
evidence,  but  the  objection  was  over-ruled; 
and  the  plaintiff  was  permitted  to  prove  by 
the  witness,  under  the  charge  aforesaid, 
that  the  plaintiff  sold  and  delivered  to  the 
defendant,  on  the  day  in  the  account  men- 


O).  V.  Daniel.  20  Gratt.  344.  359.  360.  361.  and  footnote: 
Oriffle  V.  McCox.  8  W.  Va.  20©;  Doug^lass  v.  Central 
Land  Co..  12  W.  Va.  612;  Carey  v.  Mannin^rton,  23  W. 
Va.  19. 

tStatute  of  Llnltatlovs.— See  monographic  no^«  on 
"Limitation  of  Actions"  appended  to  Herrington  v. 
HarklLs.  1  Rob.  691. 

The  principal  case  is  cited  on  this  subject  in 
Wortham  v.  Smith,  16  Gratt  493.  494.  See  principal 
x^ase  also  cited  In  Campbell  v.  Anffus.  91  Va.  441,  22  S. 
E.  Rep.  l«7. 

lAccount— Sufficiency.— See  principal  case  cited 
with  approval  In  Fitch  v.  Leitch,  11  Leifirh  475. 


tioned,  to  the  amount  of  the  said  sum  of 
$480  60,  and  delivered  therewith  a  bill  of 
the  particular  merchandize,  with  the  prices, 
to  the  defendant,  other  than  the  three  bags 
of  coffee  charged  in  the  same  account  as 
of  the  22d  of  May,  1819.  To  this  opinion, 
the   defendant  excepted. 

The  defendant  appealed. 

Wickham,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

The  points  made  at  the  bar  are  fully 
stated  in    the   opinion  of    the  Court. 

490  *November   1.     The    PRESIDENT 
delivered  the  opinion  of  the  Court.  || 

This  is  an  action  of  assumpsit  for  goods, 
wares  and  merchandize,  sold  and  delivered. 
There  are  several  counts  in  the  declaration, 
and  two  accounts  tiled  with  it,  in  pur- 
suance of  the  86th  section  of  the  Act  for 
limitation  of  actions,  &c,  1  Rev.  Code, 
510.  The  defendant  pleaded  two  pleas ;  non 
assumpsit,  on  which  issue  was  joined ;  and 
also  that  the  cause  of  action,  for  goods  sold 
and  delivered,  did  not  accrue  within  one 
year  next,  &c. ;  to  which  the  plaintiff  re- 
plied, that  at  the  time  of  the  sale  and  de- 
livery of  the  goods,  &c.  in  the  declaration 
mentioned,  the  plaintiff  and  defendant 
were  merchants,  and  that  the  said  goods, 
&c.  were  sold,  &c.  by  the  plaintiff  as  such 
merchant,  and  bought,  &c.  by  the  defend- 
ant as  such  merchant;  on  which,  though 
there  is  no  rejoinder  in  the  record,  it  is 
stated  that  issue  was  joined,  and  a  general 
verdict.  At  the  trial,  a  bill  of  exceptions 
was  filed,  setting  forth  that  the  plaintiff 
offered  two  accounts,  those  filed  with  the 
declaration ;  and  introduced  a  witness  to 
prove,  that  the  defendant  bought  of  him 
sundry  goods,  included  in  the  item  dated 
1819,  April  10th,  merchandise  per  bill, 
three  months  due,  10th  of  July,  1819,  $480  60 ; 
and  that  a  bill  of  particulars  was  de- 
livered to  the  defendant  with  the  articles; 
which  proof  was  admitted  by  the  Court  to 
go  to  the  jury. 

Several  objections  were  taken  by  the 
counsel  for  the  defendant.  The  first  was 
to  the  misjoining  of  the  issue  upon  the  plea 
of  the  act  of  limitations;  there  being  no 
rejoinder  to  the  replication.  But  that  ob- 
jection was  admitted  to  be  obviated  by  the 
act  of  Jeofails,  it  being  stated  in  the  rec- 
ord that  issue  was  joined  on  it. 

The  next  objection  was  to  the  replication 
itself,  on  the  supposed  ground  that  the 
saving  in  the  4th  section  of  the  act  of  lim- 
itations,   (1    Rev.    Code,    488,)    does 

491  not  apply  to  the  *7th    section    of  the 
same  act,  which  enacts,  that    actions 

founded  on  any  account  for  goods,  and  on 
any  article  charged  in  a  store  account, 
shall  be  commenced,  Ac.  within  one  year 
next,  Ac.  and  not  after;  but  that  it  applies 
to  the  limitation  of  five  years  in  the  4th 
section  only. 

It  would  be  strange  indeed,  if  this  con- 
struction was  to  prevail ;  if  an  action  of 
indebitatus  assumpsit  between  merchant 
and  merchant,  is  not  to  be  barred  by  the 
saving  in  the  act  after  five  years,  but  is 
to  be  barred  before,  that  is,  after  one  year. 
This  objection  was  not  well  considered,  or 
it  would  not  have  been  made.     In  Tomlin,. 


HJUDOE  CoAiiTBB  absent. 


203 


4  RAND. 


Virginia  Rbports,  AimoTATBD. 


402 


Ac.  V.  Kelly,  1  Wash.  190,  it  was  decided 
bj  this  Court,  that  the  act  of  1799  applied 
only  to  the  store  accounts  of  retail  dealers. 

A  further  objection  to  the  replication 
was,  that  it  applies  as  well  to  the  insimul 
computassent  charged  in  the  declaration, 
as  to  the  counts  for  goods,  &c.  sold  and 
delivered ;  and  the  case  of  Webber  v.  Tivill, 
2  Saund.  121,  was  relied  on.  But  it  has  no 
application.  In  that  case,  the  plea  and  rep- 
lication were  general,  and  applied  to  the 
insimul  computassent  as  well  as  to  the  in- 
debitatus assumpsit  for  goods,  wares,  Ac. 
charged  in  the  declaration.  In  this  case, 
the  plea  expressly  applies  to  the  counts  for 
goods,  wares  and  merchandize  only,  and  not 
to  the  insimul  computassent.  As  to  that 
count,  the  issue  was  joined  on  the  plea  of 
non  assumpsit.  But,  if  otherwise,  in  the 
case  of  Webber  v.  Tivill,  there  was  a  de- 
murrer to  the  replication ;  in  the  case  be- 
fore the  Court,  issue  was  joined,  on  which 
there  was  a  general  verdict ;  after  which 
no  objection  can  be  taken,  either  of  form 
or  substance,  which  might  have  been  taken 
advantage  of  by  a  demurrer,  and  which 
shall  not  have  been  so  taken  advantage  of. 
1  Rev.  Code,  512,  sec.  103. 

The  last  objection  was  to  the  admission 
of  the  proof  set  out  in  the  bill  of  excep- 
tions. The  86th  section  of  the  act  afore- 
said enacts,  that  in  every  action  of  in- 
debitatus assumpsit,  the  plaintiff  shall  file 
with  his  declaration,  an  account  stating 
distinctly  the  several  items  of  his 
492  claim  against  *the  defendant;  and 
that  on  failure  thereof,  he  shall  not 
be  entitled  to  prove  before  the  jury  any 
item  which  is  not  so  plainly  and  par- 
ticularly described  in  the  declaration,  as 
to  give  the  defendant  full  notice  of  the 
character  thereof.  The  object  of  this  sec- 
tion was  to  give  the  defendant  full  notice 
of  any  claim  which  might  be  insisted  on 
before  the  jury,  under  the  general  counts 
in  the  declaration.  The  words  of  the  sec- 
tion are,  ^*fnll  notice  of  the  character 
thereof;"  that  is,  whether  the  claim  was 
for  goods,  wares  and  merchandize,  for 
money  laid  out,  &c.  for  money  received  to 
the  use  of  the  plaintiff,  &c.  &c.  The  item 
in  the  account,  which  is  objected  to,  cer- 
tainly gave  this  notice;  and  though  upon 
the  evidence  to  the  jury,  it  was  made  up 
of  many  articles,  the  character  of  the  claim 
is  sufiBciently  designated;  and  the  proof 
that  the  articles  included  in  it  were  sold 
and  delivered  to  the  defendant  by  the 
plaintiff,  was  properly  admitted  by  the 
Court  to  the  jury. 

The  judgment  is  therefore  to  be  affirmed. 


BILL  OP  PARTICULARS 

L  Office  of  the  Bill. 
IL  Wben  Demanded. 

III.  Its  Effect. 

IV.  When  Ordered. 

A.  In  Discretion  of  Court 

1.  When,  and  When  Not,  Necessary. 

2.  In  Suit  for  Rent. 

8.  To  Put  Adverse  Party  on  Notice. 

4.  Shall  Be  Filed  in  Indebitatus  Assumpsit 

5.  In  Actions  Other  than  Assumpsit 

fi.  Where  No  Specific  Payment  Relied  on. 
7.  In  Actions  for  Personal  Injarles. 


V.  Requisites. 

A.  Generally. 

B.  When  Sufficient 

1.  Account  of  Statement  Rendered. 

2.  If  Notice  of  Some  Items  Not  Given. 
8.  Where  Acconnt  Not  Dated. 

4.  Account  of  "Per  Account  Rendered."  with 

Proof. 
6.  Filiufir  Note. 

C.  When  Not  Sufficient 

1.  When  Items  Not  Plainly  Mentioned. 

2.  On  Demand  for  Store  Account,  Note  PUed. 
8.  Not  Properly  Deslimatlufir  Creditor. 

VI.  Amendments. 

A.  When  Allowed. 
VII.  Objections  to. 

A.  General  Rule. 

1.  Demurrer  Inefifectual. 

B.  Exception. 

C.  Must  Be  Raised  in  Trial  Court 

Cross- Reference  to  Monographic  Notes. 

Assumpsit,  appended  to   Kennalrd   ▼.    Jones.   » 
Gratt  188. 

I.  OFFICE  OP  THE  BILL. 

The  office  of  a  bill  of  particulars  Is  not  to  set  forth 
matters  of  evidence,  hut  to  Inform  the  opposite 
party  of  the  cause  of  action  to  be  relied  on  at 
the  trial,  and  which  Is  not  plainly  set  out  In  the 
pleadings.  Richmond  &  D.  R.  Co.  ▼.  Payne.  80  Va. 
488,  10  S.  E.  Rep.  749. 

And  In  Colnmbla  Accident  Ass'n  v.  Rockey,  88  Va. 
078.  25  S.  E.  Rep.  1008,  it  Is  said  that  the  object  of  a 
bill  of  particulars  is  to  ffive  the  opposing  partj 
more  definite  information  of  the  character  of  the 
claim  or  defense  than  is  generally  disclosed  by  the 
declaration,  notice  or  plea,  and  to  prevent  surprise. 
See  CampbeU  Co.  v.  Angus  Co..  81  Va.  488, 2S  S.  B- 
Rep.  187;  Am.  Hide  &  Leather  Co.  v.  Chalkley  (Va.), 
44  S.  £.  Rep.  706. 

Bnt  a  statement  of  the  particulars  cannot  be  re« 
quired  when  the  declaration  sets  out  the  grounds 
of  action  and  particulars  of  claim,  with  sufficient 
deflniteness  to  give  the  defendant  notice  thereof. 
It  can  be  demanded  only  where  the  declaration  is. 
allowably  under  the  law.  so  general  as  not  to  ap» 
prise  the  defendant  of  the  real  cause  of  action* 
Clarke  v.  Ohio  River  R.  Co.,  88  W.  Va.  782. 90  S.  B» 
Rep.  680. 

IL  WHEN  DEflANDED. 

The  object  of  a  bill  of  particulars  being  to  advise 
the  defendant  of  the  precise  nature  and  extent  of 
the  demand  against  him,  the  usual  and  better  prac- 
tice Is.  to  demand  such  bill  before  pleading  to  the 
merits.  Am.  Hide  &  Leather  Co.  v.  Chalkley  (Va.)» 
44  S.  £.  Rep.  700. 

111.  1T5  EFFECT. 

If  2a  declaration  in  attftmptU  be  filed  against  two 
defendants  Jointly  containing  the  common  courts, 
and  a  bill  of  particulars  be  filed  purporting  to  be 
an  account  against  both  defendants  Jointly,  but  oa 
the  trial  of  the  case  on  the  plea  of  non  attumptlt, 
the  evidence  shows  only  a  part  of  the  items  in  the 
bill  of  particulars  are  charged  agafnst  the  two  de- 
fendants Jointly,  and  that  the  other  items  are 
charged  against  one  of  the  defendants  individually* 
th  el  Jury  can  only  find  a  verdict  on  the  items  in  the 
account  which  are  charges  against  the  two  defend- 
anu  Jolntb',  and  can  render  no  verdict  against  one 
of  the  defendants  severally  on  the  items  of  the  ac- 
countj  which  are  charges  against  him  severaUj. 
Enos  V.  SUnsbury,  18  W.  Va.  477. 

IV.  WHEN  ORDERED. 

A.  IN|DISCRETIONOFCOURT.~It  is,  ordinarily* 
within  the  discretion  of  the  court  to  order  a  bill  of 
particulars,  yet  the  power  is  much  less  frequently 
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exercised  In  actions  of  tort  than  in  actions  ex  con- 
tractu, as  the  general  rule  In  tort  Is,  that  if  a  plead- 
ing Is  not  sufficiently  specific  the  remedy  is  by  de- 
murrer.  Richmond  &  D.  R.  Co.  v.  Payne,  86  Va.  483, 
10  S.  E.  Rep.  749. 

1.  Wh»n,  and  Whbn  Not,  Nbcbssart.— The  com- 
mon law  principle  that  in  an  action  of  aaaumpsiU 
under  the  general  issue,  a  general  payment  before 
suit  broujTht  may  be  proved  without  a  bill  of  par- 
ticulars, prevails  In  this  state;  but,  if  payment  after 
suit  broufirht  Is  relied  6n,  It  must  be  pleaded;  It  a 
general  payment  It  may  be  proved  without  a  bill  of 
particulars,  and.  If  specific,  or  partial,  paymenu 
are  relied  on,  they  must  be  specified  In  a  bill  of 
particulars.    Shanklln  v.  Crlsamore,  4  W.  Va.  136. 

i  In  Surr  Toa,  Rbnt.— In  a  suit  for  rent  due.  the 
defendant  may.  at  the  trial,  prove  and  have  al- 
lowed affalnst  any  such  debt  any  payment  or  set- 
off which  Is  so  described  In  his  plea,  or  In  an  account 
filed  therewith  as  to  srlve  the  plaintiff  notice  of  Ito 
nature,  but  not  otherwise.  Arnold  v.  Ck>le.  42  W.  Va. 
463.26S.E.  Rep.813. 

8.  To  Put  Adybbsb  Pabtt  on  Noticb.— Where 
the  pleading  is  allowably,  under  the  law  of  plead- 
ing. fireneraL  so  as  not  to  fairly  apprise  the  adverse 
party  of  what  he  has  to  meet  a  bill  of  particulars 
may  be  demanded  to  amplify  the  pleadings,  so  as  to 
more  minntely  specify  the  claim  or  defense  and 
prevent  surprise  on  the  trial,  but  no  call  for  a  bill 
of  particulars  of  evidence  can  be  made.  W.  Va. 
Trans.  Oo.  v.  Standard  Oil  Co..  60  W.  Va.  611,  40  S.  E. 
Bep.  59& 

4.  Shali«  Bb  Filbd  in  Indbbitatus  Assumpsit.— 
In  every  action  of  indebitatus  attumpsit  the  plaintiff 
shall  file  with  his  declaration  an  account  stating 
distinctly  tbe  several  Items  of  his  claim  against  the 
defendant  and  on  failure  thereof  he  shall  not 
prove  any  item  not  so  plainly  and  particularly  de- 
scribed In  his  declaration  as  to  give  defendant  full 
notice  of  its  character.  Fitch  v.  Leltch.  11  Leigh 
478. 

&  In  Actions  Othbb  than  Assttmpsit.— In  actions 
other  than  a$mmpgU  the  plaintiff  should  be  re- 
quired to  give  the  defendant  full  notice  of  the 
subject  or  character  of  his  claim,  and,  if  the  decla- 
ration falls  ta'do  this,  the  plaintiff  should.  If  called 
upon,  file  such  statement  of  particulars  as  will 
put  defendant  upon  notice.  City  of  Richmond  v. 
Leaker.  M  Va.  7. 87  S.  £.  Rep.  84& 

6.  Whbbb  No  SPBomo  Patmbnt  Rbij3bd  on.— 
Where  the  defendant  relies  upon  a  specific  payment 
or  set-off  by  way  of  discount  against  a  deb{.  an  ac- 
4:ount  stating  distinctly  the  nature  of  such  payment 
or  set-off  and  the  several  Items  thereof,  must  be  filed 
with  the  plea,  though  the  defendant  may  rely  upon 
the  parol  admissions  of  the  plaintiff  to  prove  such 
payment  But  this  Is  not  necessary  where  no 
specific  payment  Is  relied  on.  Rice  v.  Annatt.  8 
Oratt  667. 

7.  In  Actions  fob  Pbbsonal  Injxtbibs.— In  ac- 
tions to  recover  damages  for  personal  Injury  to 
plaintiff,  resulting  from  failure  on  the  part  of  de- 
fendant to  furnish  proper  tools  to  do  the  work  as- 
signed, where  the  declaration  avers  It  was  the 
duty  of  defendant  to  furnish  "suitable  and  reason- 
able tools."  etc.  "then  well  known  to  defendant  and 
possessed  and  kept  by  U,"  with  which  to  do  the 
work.  It  Is  not  necessary  to  furnish  a  bill  of  par- 
ticulars thereof.  Richmond  Locomotive  Works  v. 
Ford.  04  Va.  687, 27  S.  E.  Rep.  609. 

V.  REQUISITES. 

A.  GENERALLY.— A  bill  of  parUculars  should 
•contain  the  grounds  of  action  not  evidence.  Clarke 
V.  Ohio  River  R.  Co.,  80  W.  Va.  782,  80  S.  E.  Rep.  606. 


And.  In  an  action  of  asaumpHt,  If  the  plaintiff 
serves  on  the  defendant  a  copy  of  the  account  sued 
on.  It  must  be  Intelligible,  and  such  as  to  inform 
him  of  the  precise  nature  of  the  claim,  and  Its 
extent  Burwell  v.  Burgess.  88  Gratt  472.  See 
Johnson  V.  Pry,  88  Va.  608.  12  S.  E.  Rep.  078;  Pitch 
V.  Leltch,  11  Leigh  476;  Moore  v.  Mauro.  4  Rand. 
488. 

B.  WHEN  SUPPICIENT. 

1.  ACCOUNT  of  Statbmbnt  Rbndbrbd.— Where 
plaintiff  inasmmpHt  filed  with  his  declaration  an 
account  In  ^hese  words,  "1888,  Jan'y  1.  To  balance 
due  per  account  rendered,  $1406.07,'*  It  was  held  a 
sufficient  specification  of  plaintiff's  claim.  Fitch  v. 
Leltch.  11  Leigh  471. 

2.  If  Noticb  of  Somb  Itbms  Not  Givbn.— An  ac- 
count filed  in  an  action  of  indebitatus  assumpsU 
which  gives  notice  of  the  character  of  a  claim  Is 
sufllclent  although  It  may  be  made  up  of  various. 
Items  of  which  no  notice  Is  given.  Moore  v.  Mauros 
4  Rand.  488.    And  see  Pitch  v.  Leltch,  11  Leigh  474. 

8.  Whbn  Account  Not  Datbd.— When  declaration 
in  assumpsit  states  the  date  of  the  account  filed, 
but  which  account  was  not  dated.  It  was  sufllclent 
It  being  presented  as  a  debt  due  at  the  date  of  the 
suit  Kenefick  v.  Caulfield,  88  Va:  188, 18  S.  E.  Rep. 
848. 

4.  Account  of  "Pbb  Account  Rbndbbbd,*'  with 
Pboof.— An  account  filed  with  the  declaration  <•» 
assumpsit  for  goods  sold,  charging  goods  sold  "per 
account  rendered,"  with  proof  that  the  account  was 
rendered,  is  sufllclent  Robinson  v.  Burks,  12  Leigh 
878. 

6.  FnJNo  Notb.— In  an  action  of  assumpsit,  de- 
fendant pleads  non  assumpsit,  and.  with  it  files  af- 
fidavit of  set  off.  and  the  set  off.  which  Is  a  note. 
This  is  a  substantial  compliance  with  the  statute, 
the  record  showing  that  plaintiff  had  full  notice  of 
the  character  of  the  set  off.  and  that  he  was  not 
taken  by  surprise.    Bell  v.  Crawford,  8  Gratt  188. 

C.  WHEN  NOT  SUPPICIENT. 

1.  Whbn  Itbms  Not  PiiAiNLT  Mbntionbd.— Where 
the  declaration  does  not  plainly  describe  the  Items, 
and  the  account  filed  therewith  merely  mentions 
the  sums  paid,  without  any  information  about 
them,  the  account  Is  not  sufficient  Johnson  v.  Pry. 
88  Va.  608. 12  S.  E.  Rep.  073.  See  Burwell  v.  Burgess. 
82  Gratt  472. 

2.  On  Dbmand  for  Stobb  Account,  Notb  Fhad. 
—An  account,  stating  the  several  Items  of  the  claim 
In  every  action  of  assumpsit  Is  required  to  be  filed, 
and.  if  a  bill  of  particulars  Is  filed  specifying  only 
a  note  and  no  other  claim,  proof  will  not  be  received 
of  any  demand  for  a  store  account  Walsh  v.  Schil- 
ling, 88  W.  Va.  108,  10  S.  E.  Rep.  65. 

8.  Not  PROPBBiiT  Dbsignating  Crbditob.— In  an 
action  of  assumpsit  by  an  administrator,  the  count 
Is  for  money  had  and  received,  and  the  bill  of  par- 
ticulars merely  states  an  account  in  which  the  de- 
fendant is  debtor  to  the  administrator  for  a  stated 
sum  of  money  received.  The  count  and  the  bill  of 
particulars  are  not  sufficient  to  admit  of  proof  of  an 
admission  by  the  defendant  that  he  had  received 
from  a  third  person  certain  money  belonging  to 
the  estate  of  plaintiff's  intestate.  Minor  v.  Minor. 
8  Gratt  1.    See  Mann  v.  Perry.  8  W.  Va.  581. 

VI.  AMENDMENTS. 

A.  WHEN  ALLOWED.— If  substantial  justice  re- 
quire that  the  plaintiff  be  allowed  to  amend  his  bill 
of  particulars,  and  If  It  be  clear  that  such  amend- 
ment cannot  operate  a  surprise  to  the  defendant 
the  cause  ought  not  to  be  continued  because  of  such 
amendment  Anderson  v.  Kanawha  Coal  Co..  12  W. 
Va.634. 
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VII.  OBJECTIONS  TO. 

A.  GENERAL  RULE. 

1.  Dbmubreb  iNBFFECTUAii.— The  bill  of  particu- 
lars is  not  a  part  of  the  pleadinsr  so  as  to  be  reached 
by  demurrer.  Clarke  y.  Ohio  River  R.  Co.,  89  W.  Va. 
782,  80  S.  E.  Rep.  696.  See  Abell  v.  P.  M.  Life  Ins.  Co.. 
18  W.  Va.  400;  Riley  v.  Jar  vis.  48  W.  Va.  48.  26  S.  E. 
Rep.  866. 

And  so  it  was  held  in  Booker  v.  Donohoe,  95  Va. 
862,  28  S.  E.  Rep.  584.  that,  the  account  which  the 
statute  requires  to  be  filed  with  an  action  of  as- 
surnDsit,  setting  forth  the  items  of  the  plaintiff's 
claim,  is  not  a  part  of  the  declaration,  so  as  to  be 
subject  to  demurrer.  See  Campbell  v.  Auffus,  91 
Va.  488.  22  S.  E.  Rep.  167.  Overruling  Wrisrht  v. 
Smith,  81  Va.  779.  See  also,  Kinsr  v.  N.  &  W.  R.  Co. 
99  Va.  626.  89  S.  E.  Rep.  701 :  Sheppard  v.  Peabody 
Ins.  Co.,  21  W.  Va.  868:  Columbia  Accident  Ass'n  v. 
Rockey,  98  Va.  688,  25  S.  E.  Rep.  1009. 

B.  EXCEPTION.— But  the  rule  is  otherwise,  where 
the  parties  agree  in  writing  that  the  case  made  by 
the  declaration  may  be  supplemented  by  the  bill  of 
particulars.  King  v.  N.  &  W.  R.  R.  Co.,  99  Va.  625.  89 
Sl  E.  Rep.  701. 

C.  MUST  BE  RAISED  IN  TRIAL  COURT.-In  ac- 
tion for  damages,  defendant's  motion  that  plaintiff 
be  required  to  file  bill  of  particulars  is  denied,  but 
at  the  next  term  it  is  allowed,  and  plaintiff  flies  bill, 
and  trial  proceeds  without  defendant  asking  for 
time  to  consider  his  defense.  He  cannot  raise  the 
objection  in  the  appellate  court.  Cent  Lun.  Asy- 
lum V.  Flanagan,  80  Va.  114. 

And  in  Varner  v.  Core,  20  W.  Va.  479.  it  was  held, 
that,  if  defendant  fails,  during  trial,  to  ask  the 
court  to  require  plaintiff  to  file  a  statement  setting 
out  his  objections  to  the  settlement  in  controversy, 
he  cannot  be  heard  to  complain  in  the  appellate 
court 
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November,  1826. 

Chancery  Practice  —  Partition  —  When  a  Matter  of 
Wsrht.*— A  bill  in  equity  for  partition  is  a  matter 
of  right  if  the  title  of  the  plaintiff  is  admitted  or 
clear:  but  if  that  be  denied,  and  it  depends  on 
doubtful  facts,  or  questions  6f  law.  a  Court  of  Eq- 
uity will  either  dismiss  the  bill,  or  retain  it  until 
the  right  is  decided  at  law. 

Same— Same— Twenty  Years  Adverse  Possession.— in 
questions  purely  equitable,  twenty  years  adverse 
possession  will  bar  the  remedy  of  the  plaintiff: 
but  where  the  Court  Is  only  called  upon  to  grant 
partition  under  a  legal  title,  which  is  disputed, 
the  proper  course  is  to  retain  the  cause  until  the 
title  is  decided  at  law. 

Same  —  Assistance  to  Assert  Legal  Title.  —  Quaere, 
whether  a  Court  of  Equity  would  refuse  to  assist 
a  party  to  assert  a  legal  title,  when  the  right  of 
entry  is  barred  by  twenty  years  adverse  posses- 
sion, by  removing  impediments  to  a  fair  trial  at 
law? 

This  was  an  appeal  from  the  Chancery 
Court  of  Fredericksbtirg,  where  William 
Wright  and  others  filed  their  bill  against 
Richard  Wright  and  others,  prajing  parti- 
tion of  a  tract  of  land.  The  facts  are  set 
forth  at   large    in    the  following    opinion : 

Stanard,  for  the  appellants. 

J.  Mayo,  for  the  appellees. 

November  2.  JUDGE  GREEN  delivered 
his  opinion,  in  which  the  other  Judges 
concurred.! 

Richard  Wright,  by  his  will  dated  in 
1740,  devised  to  his  son  Francis,  a  tract  of 
land  in  Lower  Machodick,  which  had  been 


*See  footnote  to  Stuart  v.  Coalter.  4  Rand.  74. 
The  principal  case  is  cited  In  Currin   v.  SprauU.  10 
Gratt  147;  Hudson  v.  Putney.  14  W.  Va.573. 
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given  to  the  testator  by  his  brother  John 
Wright,  and  also,  after  the  death  of  hia 
wife,  the  tract  of  land  on  which  the 
testator  lived,  to  him  and  his  heirs  for- 
ever. Francis  Wright  was  then,  as  appears- 
by  the  will,  under  the  age  of  eighteen. 
Francis  made  his  will  in  December,  1775, 
and  died  before  the  26th  of  March,  1776. 
By  this  will,  he  directed  that  the  land  he 
had  purchased  of  John  Rust,  should  be  sold 
for  the  payment  of  his  debts,  and  the 

494  ^surplus  proceeds  of  the  sale  equally 
divided  between  his  three  sons,  Bene- 
dict Wright,  Johnson  Wigginton  Wright, 
and  Wright  Wright.  (The  testator  bad  no^ 
son  named  Wright  Wright,  and  no  attempt 
is  made  to  shew  which  of  the  sons  was  in- 
tended by  this  name. )  He  also  gave  to  his. 
wife  the  dwelling-house  and  one-third  of 
the  land  adjoining  it,  for  life ;  and  also, 
one-third  of  his  personal  estate,  for  life;, 
and  after  her  death,  to  be  equally  divided 
amongst  all  his  children ;  and  directed  that 
all  the  rest  of  his  estate  should  be  equally 
divided  amongst  all  his  children.  On  the 
26th  of  March,  1776,  the  will  was  proved  by 
three  witnesses.  The  executors  qualified;, 
and  John  Rochester,  who  was  chosen 
guardian  of  Presley  Wright,  the  heir  at  law 
of  Francis  Wright,  was  directed  to  be  sum* 
moned  to  contest  the  recording  of  the  will. 
No  step  was  taken  on  this  order,  so  far  as. 
appears.  But,  on  the  26th  of  March,  1793, 
the  Court  in  which  the  will  was  recorded, 
msde  an  order  in  these  words:  **On  the 
motion  of  Francis  Wright,  it  is  ordered 
that  this  will  be  recorded,  the  heir  at  law 
consenting  thereto."  On  the  13th  of  No- 
vember, 1753,  Gerard  Davis  and  Thomaa 
M*Farlane  and  Elizabeth  bis  wife,  con- 
veyed 123  acres  of  land  to  Francis  Wright, 
which  does  not  appear  to  have  lain  adjoining^ 
any  other  land  held  by  Francis  Wright. 
Francis  Wright  left  five  children  living  at 
the  time  of  his  death,  Presley,  (the  eldest 
son,  and  heir  at  law,)  Benedict,  William, 
Nancy,  and  Johnson  W.  Wright.  Such  of 
those  children  as  were  alive,  and  the  rep- 
resentatives of  one  who  was  dead,  filed 
their  bill  on  the  12th  of  July,  1820,  against 
the  heirs  of  Presley  Wright,  who  died  in 
1810,  ihtestate ;  and  afterwards  against  the 
purchasers  claiming  under  some  of  the 
heirs  of  Presley  Wright,  claiming  a  parti- 
tion of  a  tract  of  land  described  as  contain- 
ing acres,  of  which  Francis  Wright 
died  seised  and  possessed,  and  which  he 
was  entitled  to  under  the  will  of  Richard 
Wright.  They  charge  that  soon  after  the 
death    of  Francis  Wright,  Presley    Wright 

entered    upon    the   whole  of  the  said 

495  tract  of  *land,  and  received  the  rents- 
and  profits  thereof   during    his    life, 

and  that  his  heirs,  and  those  claiming 
under  them,  have  received  the  rents  and 
profits  since  his  death. 

The  answer  of  some  of  the  defendants 
seems  to  consider  the  claim  of  the  plain- 
tiffs as  applying  to  the  tract  of  land  of  123- 
acres,  before  mentioned,  purchased  by 
Francis  Wright  from  Gerard  Davis  and 
others.  These  defendants  rely  upon  the 
uninterrupted  possession  of  the  land  men- 
tioned in  the  bill,  by  Presley  Wright,  and 
those  claiming  under  him,  from  the  death 
of  Francis  Wright,  until  the  exhibition    of 
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the  bill,  (a  period  of  forty-five  years,) 
without  any  claim  set  up,  or  made  known, 
to  the  persona  in  possession,  by  the  com- 
plainants, or  those  under  wnom  some  of 
them  claim.  They  contest  the  sufficiency 
of  the  proof  of  the  will,  and  state  that  the 
clerk's  office  of  Westmoreland  county,  (in 
which  the  land  lies,)  was  burnt,  with  many 
of  its  records;  but  at  what  time  it  was 
burned,  they  state  that  they  know  not. 
All  the  defendants  who  answered,  contested 
the  right  of  the  plaintiff  to  any  part  of  the 
land.  The  delay  on  the  part  of  the  plain- 
tiffs to  assert  their  title,  is  not  attempted 
to  be  accounted  for.  The  depositions  of 
the  witnesses  are  unimportant,  and  are  not 
evidence  against  one  of  the  parties,  a  pur- 
chaser of  a  moiety  of  the  land,  who  was 
not  made  a  party  to  the  cause  until  after 
all  the  depositions  were  taken. 

The  Court  of  Chancery  decreed  partition 
according  to  the  prayer  of  the  bill ;  describ- 
iog  the  land  so  to  be  divided  as  the  tract 
of  land  mentioned  in  the  bill. 

The  difficulties  which  present  them- 
selves, in  the  prosecution  of  writs  of  par- 
tition at  law,  have  induced  the  Courts  of 
Equity,  upon  one  of  their  general  prin- 
ciples, to  assume  a  jurisdiction  to  decree 
partition ;  and  it  is  now  considered  that 
an  application  to  a  Court  of  Equity  for 
that  purpose,  is  not  addressed  to  the  dis- 
cretion of  the  Court,  but  is  a  matter  of 
right  if  the  title  of  thjB  plaintiff  is  ad- 
mitted or  clear.  But,  if  that  be  denied, 
and  it  depends  on  doubtful  facts,  or  on 
doubtful  questions  of  law,  a  Court  of 
Equity  *will  either  dismiss  the  bill 
as  unfit  for  its  jurisdiction,  or,  re- 
taining the  bill,  refuse  relief  until  the 
plaintiff  shall  have  established  his  right  at 
law.  If  the  Court  of  Equity  should  under- 
take to  decide  upon  the  validity  of  the 
plaintiff's  title  in  either  of  these  cases, 
they  would,  in  the  one  case,  invade  the 
province  of  a  jury,  and  in  the  other,  of  a 
Court  of  Law ;  and  in  either  case,  violate 
the  rule  that  equity  cannot  take  jurisdic- 
tion of  questions  involving  the  legal  title 
to  lands ;  especially  when  the  title  can  be 
asserted  without  any  impediment  in 
a  Court  of  Law.  Agar  v.  Fairfax,  17 
Vcs.  552.  Calmady  v.  Calmady,  2  Ves.  jr. 
570.  Baring  v.  Nash,  1  Ves.  &  Beam.  556. 
Cartwright  v.  Pulteney,  2  Atk.  380. 
Wilkin  V.  Wilkin,  1  Johns.  Ch.  Cas.  Phips 
▼•  Green,  3  Johns.  Ch.  Cas.  300.  Wiseley 
▼.  Findlay,  3  Rand.  361. 

In  this  case,  the  validity  of  the  probat 
of  the  will,  under  which  the  plaintiffs 
claim,  is  contested.  There  is  no  proof  of 
the  execution  of  the  will,  so  as  to  pass 
real  property,  but  the  order  of  Court  in 
1793,  ordering  the  will  to  be  recorded,  upon 
the  motion  of  Francis  Wright,  (who  does 
not  appear,  from  any  thin^  in  the  record, 
to  have  had  any  interest  in  the  will;)  and 
with  the  consent  of  the  heir,  who  is  not 
named  in  the  order;  and  the  order  of  Court 
in  1776,  stating  that  the  will  was  proved  by 
three  witnesses,  and  directing  the  heir  at 
law,  by  name,  to  be  summoned  to  contest 
the  will  by  his  guardian;  an  order  upon 
which  no  further  proceedings  appear  to 
have  been  had.  Whether  these  orders 
were  sufficient  proofs  of  the  due   execution 
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of  the  will  to  pass  real  estate,  was  a  question 
emphatically  proper  for  a  Court  of  Law. 
The  defendants  also  rely  upon  an  ad- 
versary possession  of  upward  of  forty-five 
years.  Whether  this  possession  was  ad- 
versary or  not,  was  proper  for  the  decision 
of  a  jury  in  an  action  at  law;  and  if  adver- 
sary, whether  the  right  of  the  plaintiffs 
was  or  was  not  barred  by  the  statute  of  lim- 
itations, presented  many  questions  purely 
legal,  and  involved  other  questions  of  fact, 
particularly  as  to  the  ages  of  the  children 
of  the  testator,  which  do  not  appear  in  the 
record. 

497  *The  defendants  rely  upon  the  pre- 
sumptions   arising    from    the    great 

lapse  of  time,  connected  with  the  other  cir- 
cumstances of  the  case,  as  a  bar  to  the 
plaintiffs'  demand,  independent  of  the  stat- 
ute of  limitations;  either  that  Presley 
Wright,  under  whom  they  claim,  had  some 
title  paramount  the  will  of  his  father,  or 
that  satisfaction  had  been  made  to  the 
plaintiffs  in  the  assignment  of  other  por- 
tions of  the  estate  of  the  testator  to  them, 
or  otherwise.  These  also  were  questions 
proper  to  be  discussed  and  settled  only  in  a 
Court  of  Law.  The  Court  of  Chancery 
should  not  have  undertaken  to  settle  the 
question  of  title,  depending  upon  such  and 
so  many  questions  of  law  and  fact;  out 
should  have  left  the  plaintiffs  to  assert 
their  title  at  law. 

The  decree  must  therefore  be  reversed ; 
and  the  only  question  which  remains,  is, 
whether  the  bill  should  be  dismissed  or  re- 
tained for  a  reasonable  time,  to  enable 
the  plaintiffs  to  establish  their  title  at  law 
if  they  can,  and  to  allow  them,  in  that 
event,  to  resort  again  to  the  Court  of  Chan- 
cery, for  a  decree  for  partition  in  this  suit? 
The  defendants  insist  that  the  bill  should  be 
dismissed,  because  as  tney  allege,  a  Court 
of  Equity  will  hot  assist  a  party  after  an 
adverse  possession  of  twenty  years,  which 
would  be  sufficient  to  bar  an  ejectment  at 
law.  This  is  certainly  now  the  settled 
rule,  when  the  plaintiff  asserts  a  purely 
equitable  title,  upon  which,  if  it  were  a 
legal  title,  the  right  of  entry  at  law  would, 
be  barred.  This  is  established  by  the  cases 
of  Cholmondely  v.  Clinton,  2  Jac.  &  Walk. 
138;  and  Elmendorf  v.  Taylor,  10  Wheat. 
152,  cited  in  the  argument  of  this  case. 
Whether  a  Court  of  Equity  would  refuse  to 
assist  a  party  to  assert  a  legal  title,  when 
the  right  of  entry  was  barred  by  twenty 
years  adversary  possession,  by  removing 
impediments  to  a  fair  trial  at  law,  it  is 
unnecessary  to  determine.  In  this  case, 
the  plaintiffs  claim  partition  under  a  legal 
title.  They  ask  no  assistance  of  the  Court 
to  enable  them  to  assert  that  title ;  nor  can 
we  say  confidently  on  the  matter  in  this 
record,  that  their  right  of  entry  was  barred 
by  an  adverse  possession   of   twenty 

498  years,  under  *such  circumstances  as 
would  constitute  a  bar  to  an  action  of 

ejectment  at  law,  or  that  they  would 
be  barred  of  their  writ  of  right.  If  the 
Court  of  Equity  refused  to  entertain 
the  bill  for  partition,  they  might  still 
sue  for  their  undivided  portion  of  the  prop- 
erty by  ejectment  or  writ  of  right;  and  if 
they  recovered  and  were  put  into  posses- 
sion, according  to  the  judgment,  the  Court 


4  RAND. 


VutGINIA  RBPORTS,  AnNOTATBD. 


490-eOI 


of  Equity  could  not  then  refuse  a  decree 
for  partition,  whether  the  recovery  was  in 
ejectment  or  in  a  writ  of  right. 

I  think,  therefore,  that  the  bill  should 
be  retained  a  reasonable  time,  to  be  fixed 
by  the  Court  of  Chancery,  that  the  plain- 
tiffs may  prosecute  such  actioii  at  law  as 
they  may  be  advised  to  institute,  for  the 
establishment  of  their  title,  with  liberty  to 
the  plaintiffs,  if  they  should  succeed  at 
law,  to  resort  to  the  Court  of  Chancery  for 
a  decree  for  partition  in  this  suit. 


Qilliann  v.  Allen. 

November.  1826. 
Ball— Advantaffe  Gained  by  Plaintiff  agralnst.— It  is  a 

general  rale,  liable  to  very  few  exceptions,  that 
no  tribunal  can  take  from  a  plaintiff  a  lesral  advan- 
tasre  wnicb  be  has  trained  against  bail,  if  such 
advantage  happens,  withoat  any  participation  or 
affency  of  the  plaintiff. 
Special  Ball— Entry  at  Clerk's  Table— When  Allowable. 
-Special  ball  cannot  be  entered  at  the  clerk's 
table,  unless  it  Is  directed  by  the  C3ourt,  or  as- 
sented to  by  the  plaintiff's  counsel:  even  where 
the  appearance  bail  is  offered  as  special  bail. 

This  was  a  bill  filed  by  R.  C.  Gilliam  in 
the  Richmond  Chancery  Court,  against 
William  F.  Allen.  The  bill  states  that 
Gilliam  was  appearance  bail  for  Reuben 
Johnson,  in  a  suit  brought  by  Allen,  as- 
signee of  J.  I.  Johnson,  and  that  a  judg- 
ment was  obtained  against  him  by  the 
misprision  of  the  clerk,  in  not  having 
499  entered  him  special  bail,  *when  he 
had  taken  the  proper  steps  to  have 
the  entry  made.  An  injunction  was  prayed 
for  and  obtained. 

The  answer  of  the  defendant  denies  that 
the  plaintiff  ever  did  enter  himself  special 
bail,  or  ever  directed  it  to  be  done. 

It  appeared  by  the  record  in  the  common 
law  suit,  that  a  plea  was  entered  for  the 
appearance  bail,  and  a  verdict  rendered  on 
that  plea.  It  also  appeared  that  another 
person  was  appearance  bail  together  with 
Gilliam. 

The  deputy  clerk  of  the  Superior  Court 
deposed,  that  no  special  bail  was  entered 
in  the  suit  in  question ;  and  that  he  has  no 
recollection  that  any  directions  were  given 
to  that  effect:  that  if  such  directions  had 
been  given  at  a  proper  time,  he  thinks 
they  would  have  been  attended  to,  Ac. 

Reuben  Johnson  proved,  that  he  went 
with  Gilliam  to  the  Court,  for  the  purpose 
of  the  said  Gilliam  entering  himself  special 
bail:  that  they  went  to  the  clerk's  table, 
and  informed  the  deputy  clerk  of  their 
business,  who  answered  that  it  should  be 
attended  to. 

The  injunction  was  dissolved  by  the 
Chancellor;  and  a  motion  to  reinstate  be- 
ing refused  by  him,  it  was  reinstated  by 
the  Court  of  Appeals.  The  injunction 
was  dissolved  and  the  bill  dismissed  on  a 
hearing. 

From  this  decree  the  plaintiff  appealed. 

M.  Robinson  and  8.  Taylor,  for  the  ap- 
pellant. 

Daniel,  for  the  appellee. 

November  2.  JUDGE  CARR,  delivered 
his  opinion. 

The  bill  in  this  case  seems  to  have  been 
carelessly  and  inaccurately  drawn.  It 
states,  that  Allen  had  gotten  a  judgment 
at  law,  against  Reuben  Johnson  and    Gil- 


liam, his  appearance  bail;  whereas  the 
judgment,  as  the  record  shews,  was  against 
R.  Johnson  and  John  I.  Johnson  and  R.  C. 
Gilliam,  sureties  for  the  defendant's  ap- 
pearance. 

500  *This  will  be  found  a  difference  not 
without    its    influence  on    the   case. 

Again.  The  plaintiff  Gilliam  states,  that 
he  did  enter  himself  at  the  proper  period 
as  special  bail,  in  Court,  when  in  sessioa ; 
and  that  the  judgment  against  him  is  a 
misprision  of  the  clerk.  The  record  shews, 
that  the  suit  was  tried  on  a  plea  for  the 
appearance  bail ;  and  the  clerk  swears,  that 
there  is  no  entry  of  special  bail  on  the  rec- 
ord. Indeed  the  evidence  adduced  by  the 
plaintiff  Gilliam,  is  not  to  prove  (as  stated 
in  his  bill, )  that  he  did  enter  himself  special 
bail ;  but  that  he  told  the  clerk  to  enter 
him.  These,  I  have  no  doubt,  are  inaccu- 
racies resulting  from  carelessness  and  not 
design. 

Upon  the  case  made  by  the  record,  I  do 
not  think  equity  can  interfere,  without 
overstepping  the  proper  line  of  its  juris- 
diction, and  doing  much  mischief.  The 
laws  of  the  land  give  the  plaintiff  a  right 
in  his  suit  at  law,  to  require  bail  in  such 
actions  as  this;  and  by  the  regular  opera- 
tion of  law,  unless  the  bail  takes  the  proper 
steps  to  relieve  hjmself,  he  becomes  bound 
for  the  debt.  If  this  happens  without  any 
agency  or  participation  of  the  plaintiff,  I 
hold  it  to  be  the  general  rule,  liable  to 
very  few  exceptions,  that  no  tribunal  has  a 
right  to  take  from  him  his  advantage;  and 
this  has  been  the  language  of   this   Court. 

In  Croughton  v.  Duval,  3  Call,  69,  they 
say  that  though  sureties  are  favoured  in 
equity,  fair  creditors  are  favourites  also, 
and  will  not  be  deprived  of  their  legal 
rights  without  some  fraud  or  neglect. 
Here  the  creditor  has  gotten  a  legal  right, 
without  the  least  shadow  of  fraud ;  and  as 
to  negligence,  it  is  all  on  the  other  side. 

In  Anderson  v.  Anderson,  2  Call,  198,  a 
marriage  settlement  was  not  recorded,  and 
equity  was  asked  to  interfere,  upon  the 
ground  that  the  failure  to  record  was 
through  the  fraud  of  the  husband,  and 
ought  not  to  prejudice  the  rights  of  the 
feme  covert.  The  Court  said,  that  equity 
would  not  interpose  in  such  a  case,  though 
the  recording  were  prevented  by  accident, 
or  unavoidable  necessity,  or  even  fraud,  if 
the  creditors  were  neither  parties  nor 

501  privies  *to    the   fraud.     And    this  is 
the    true    equitable   doctrine,    to    be 

traced  through  the  whole  system.  Unless 
you  can  attach  some  equity  upon  the  con- 
science of  a  party,  you  never  can  take  from 
him  a  legal  advantage.  A.  sells  land  to 
B.  for  $10,000,  who  pays  down  the  whole 
sum.  Equity  would  compel  a  conveyance. 
But,  if  A.  should  sell  this  land  to  C.  who 
should  pay  the  purchase  money  and  receive 
a  deed,  before  notice  of  B's  equity,  C.  will 
hold  the  land ;  because  he  has  the  advantage 
of  the  law,  and  you  can  attach  no  equity 
upon  his  conscience;  he  has  done  nothing 
unfair.  Even  in  relieving  against  for- 
feitures and  penalties,  equity  requires  that 
the  accident  which  incurred  them,  should 
have  been  unavoidable,  and  mingled  with 
no  neglect  of  the  party ;  and  that  the  case 
should    lie     completely    in    compensation : 
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that  the  Court  shonld  be  able  to  place  the  • 
parties  precisely  where  they  stood  before 
the  accident.  Here  the  accident  was 
neither  unavoidable,  nor  can  you  replace 
the  parties.  To  replace  them,  the  Court 
would  have  to  set  aside  the  judgment,  and 
reinstate  the  cause  upon  the  law  docket, 
jnst  as  it  stood  before  the  oflBce- judgment 
was  set  aside.  Can  the  Court  do  this? 
We  have  laid  it  down  in  many  cases,  that 
this  Court  cannot  correct  the  errors  of 
Courts  of  Law.  Much  less,  I  presume, 
can  we  set  aside  their  judgments  in  this 
way.  But,  if  the  Court  could  do  this,  can  it 
call  back  time?  And  do  we  not  know  that 
a  man  who  was  perfectly  good  five  years 
past,  may  be  insolvent  now?  The  only  way 
in  which  the  Court  could  interfere,  I  appre- 
hend, would  be  by  injoining  the  judgment 
SLS  to  the  bail ;  and  this  unquestionably  would 
not  replace  the  parties  where  they  stood. 

But,  the 'bail  here  has  been  guilty  of 
negligence.  Taking  his  evidence  in  its 
utmost  latitude,  and  giving  it  full  faith 
and  credit,  it  proves  only  this:  that  Gil- 
liam went  to  the  clerk's  table,  during  the 
session  of  the  Court,  and  told  the  clerk 
that  he  had  come  for  the  purpose  of  enter- 
ing himselt  special  bail  in  the  suit  of 
Allen  V.  Johnson,  and  the  clerk  said  it 
should  be  attended  to.  Now,  this  was 
502  DO  entry  of  *bail.  But  it  was  said, 
that  it  was  all  that  the  plaintiff  was 
bound  to  do;  because,  being  appearance 
bail,  he  had  a  right  to  enter  himself 
special  bail,  without  a  motion  to  the 
Court.  To  this  position,  I  can  by  no  means 
assent.  The  requiring  and  receiving  bail, 
is  a  judicial  act.  The  clerk  has  no  power 
to  make  the  entry,  unless  directed  by  the 
Court,  or  assented  to  by  the  plaintiff's 
counsel.  '*Every  judgment,"  (says  the 
law)  ^'entered  in  the  oflSce  against  defend- 
ant and  bail,  or  defendant  and  sheriff, 
shall  be  set  aside,  if  the  defendant,  &c. 
shall  be  allowed  to  appear  without  bail, 
put  in  good  bail  being  ruled  so  to  do,  or 
surrender  himself  in  custody,  and  plead  to 
iRsue  immediately."  Again.  '*If  the  de- 
fendant shall  fail  to  appear,  or  shall  not 
give  special  bail,  being  ruled  thereto  by 
the  Court,  the  bail  for  appearance  may  de- 
fend," &c.  These  clauses  shew,  that  it  is 
the  Court,  and  not  the  clerk,  who  are  to  act 
in  this  matter.  The  mere  entry  of  special 
bail,  though  the  defendant  immediately 
confess  judgment,  discharges  the  common 
bail;  and  that,  whether  the  common  bail 
enter  himself  special  bail,  or  some  other 
person  be  entered.  (See  Grays  v.  Hines, 
4  Munf.  437.  Fisher  v.  Riddle,  1  Hen.  & 
Munf.  330.)  Could  it  be  supposed  that  the 
clerk,  without  the  interference  of  the 
Court,  would  have  power  to  take  a  step 
which  operated  so  materially  on  the  inter- 
est of  the  plaintiff?  In  Bartle  v.  Coleman, 
6  Wheat.  475,  Ch.  J.  Marshall,  speaking 
of  our  decisions  on  this  subject,  says,  ^*It 
has  not  only  been  determined  that  the  de- 
fendant may  enter  special  bail  and  defend 
the  suit,  at  any  time  before  final  judg- 
ment, but  also,  that  if  he  appears  and 
pleads  without  giving  special  bail,  or,  ap- 
pears and  confesses  judgment,  the  appear- 
ance bail  is  discharged.  It  is  also  (he 
adds,)  well  known  to  be  the  settled  practice 


of  Virginia,  if  special  bail  be  given,  to  dis- 
charge the  appearance  bail,  although  the  de- 
fendant should  not  appear,  but  the  judgment 
should  become  final,  either  on  his  default 
or  on  the  execution  of  the  writ  of  enquiry." 
I  hold  it  most  clear,  therefore,  that  in 
no  case    can    the  clerk,  of    his    own 

503  mere   motion,    receive  ^special   bail. 
I  have  thought  it  well  to  observe  thus 

much,  because  it  was  said  at  the  bar  to  be 
the  practice  in  the  country  for  common  bail 
to  be  entered  special  bail,  witiiout  a  motion 
to  the  Court;  a  practice,  (as  it  was  also 
said,)  growing  out  of  the  case  of  Dunlops 
V.  Laporte,  1  Hen.  &  Munf.  22.  That  was 
a  motion  in  open  Court  for  a  supersedeas. 
One  of  the  objections  taken,  was,  that  the 
appearance  bail  was  permitted  to  be  entered 
special  bail,  without  proof  of  his  sufiB- 
ciency,  though  the  plaintiff  objected ;  the 
Court  below  over-ruling  the  objection,  on 
the  ground  that  the  plaintiff  not  having 
excepted  to  him  as  appearance  bail,  had 
admitted  his  goodness.  The  supersedeas 
was  refused  by  this  Court  *•  without  diflB- 
culty,"  as  the  Reporter  states;  but  the 
Court  do  not  state  their  reasons.  It  seems 
a  necessary  consequence  of  their  refusal, 
however,  that  they  considered  a  failure  to 
except  to  appearance  bail,  an  admission  of 
his  sufiBciency ;  at  least  so  far  as  to  relieve 
the  party  offering  him  as  special  bail, 
from  any  further  proof  of  his  sufficiency. 
But  I  question  whether  this  Court  intended 
to  go  so  far  as  to  say,  that  the  plaintiff 
was  bound,  under  all  circumstances,  to  ac- 
cept him.  Suppose  he  could  produce  un- 
questionable evidence  that  he  was  not 
good.  Suppose  that  after  he  had  been  re- 
ceived as  appearance  bail,  he  had  taken 
the  insolvent  debtor's  oath.  Would  the 
plaintiff  be  precluded  from  shewing  this? 
I  should  think  not.  However  this  may  be, 
there  is  no  question  with  me,  that  in  all 
cases  the  motion  must  be  to  the  Court,  un- 
less the  opposite  counsel  assent  to  the  entry. 
But  the  case  before  us  could  not  come 
within  Dunlops  v.  Laporte,  taken  in  its 
utmost  extent.  Here  there  were  two  persons 
taken  as  appearance  bail,  John  I.  John- 
son and  Gilliam;  and  though  it  should  be 
said,  that  by  failing  to  except,  the  suffi- 
ciency of  these  two,  as  special  bail,  is  ad- 
mitted, it  cannot  follow  that  the  sufficiency 
of  one  of  them  is  admitted.  By  the  same 
rule  it  might  be  said,  that  if  twenty  per- 
sons were  taken  as  appearance  bail,  a  fail- 
ure to  except  to  the   whole   would    be 

504  an    admission    that    any   one  *of  the 
twenty     was    good    bail.      Gilliam, 

therefore,  in  merely  speaking  to  the  clerk, 
came  far  short  of  what  was  necesisary  to 
entitle  him  to  enter  himself  special  bail. 
He  should  have  spoken  to  his  counsel,  sub- 
mitted the  motion  to  the  Court,  and  shewn, 
(if  required,)  his  sufficiency;  and  upon  this 
ground  alone,  if  there  were  none  other,  he 
has  no  claim  to  the  aid  of  equity.  In  the 
case  of  Dickinson  v.  Sizer,  ante,  113,  I 
stated  at  large  my  general  views  on  this 
subject,  and  the  authorities  relied  on  for 
their  support.     To  that  case  I  refer. 

I  think  the  decree  must  be  affirmed. 

The  other  Judges  concurred,  and  the  de- 
cree  was  affirmed.* 

*Jni>oB  CoALTSB.  absent. 
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Brown  &   Rives  v.    Ralston   &  Pleasants.* 

November,  1826. 

Frelirht— When  Due.t— It  Is  a  fireneral  priDclple.  that 
freiffhtis  not  dae  until  ii  is  earned  by  a  delivery 
of  the  carsro.  unless  the  delivery  is  prevented  by 
the  default  of  the  shipper  or  bis  acrents. 

Same— When  Shipper  Excuses  from  Paying.— If  it  is 
impossibe  to  deliver  the  carffo.  from  causes  not 
arising  from  the  default  of  either  party,  the 
shipper  will  be  excused  from  paying  freisrht.  By 
two  Judges. 

Special  Verdict— A  special  verdict  must  contain 
facts,  and  not  evidence  of  facts. 

Protest— In  what  cases  a  protest  is  necessary. 

New  Trials— Venire  De  Novo. §- Difference  between  a 
new  trial  and  a  venire  de  novo.    By  Garr,  Judge, 

This  was  an  action  on  the  case  brought 
in  the  Superior  Court  of  Henrico  County,  bj 
Ralston  &  Pleasants  against  Brown  & 
Rives.  The  action  was  founded  on  a 
charter  party  not  under  seal,  by  which  it 
was  agreed,  that  a  certain  brig  called  the 
Commerce,  belonging  to  the  plain- 
505  tififs,  *should  take  a  cargo  of  tobacco 
and  four  for  the  defendants,  from 
Richmond  to  Cadiz.  The  jury  found  a  spe- 
cial verdict,  which  is  set  forth  at  large  in 
the  opinion  of  Judge  Carr.  The  Court  gave 
judgment  for  the  plaintiffs,  and  the  de- 
fendants appealed  to  this  Court. 

Call  and  Wickham,  for  the  appellants. 

Leigh,  for  the  appellees. 

November  6.  JUDGE  CARR,  delivered 
bis  opinion. 

This  is  an  action  of  assumpsit  on  a 
charter  party  not  under  seal.  The  jury 
have  found  a  special  verdict,  setting  out 
the  charter  party,  and  stating  various  other 
facts,  leaving  the  law  to  the  Court.  There 
is  also  an  agreement  of  the  parties  making 
the  bills  of  lading  part  of  the  record. 
The  charter  party  is  not  drawn  out  at 
length,  in  the  usual  form,  but  considerably 
abridged.  Bv  it,  the  plaintiffs  engage  the 
brig  Commerce,  commanded  by  Dixon 
Brown,  to  take  a  cargo  of  tobacco  and  flour 
for  the  defendants,  from  Richmond  to  Cadiz 
direct,  at  51.  per  hogshead,  and  lis.  3d. 
per  barrel,  freight,  with  5  per  cent,  prim- 
age; ^Uhe  concerned  understanding  that 
twenty  running  days  shall  be  allowed  for 
unloading  the  vessel  after  she  arrives  at 
Cadiz,  and  the  master  gives  notice  to  the 
consignee  that  he  is  ready  to  unload ;  and 
for  every  additional  day's  detention,  the 
shippers  shall  pay  $50  demurrage,  quaran- 
tine always  excepted,  provided  it  is  en- 
forced with  such  rigor  as  to  prevent  vessels 
from  discharging  and  landing  their  cargoes, 
and  not  otherwise."  The  jury  also  find, 
that  in  pursuance  of  the  charter  party,  the 
plaintiffs  shipped  on  board  the  said  brig, 
100  hogsheads  of  tobacco,  and  750  barrels 
of  flour,  and  addressed  the  ship  and  cargo  to 
James  C.  Wardrop,  at  Cadiz,  their  agent  and 
consignee:  that  the  brig  arrived  in  safety 
at  Cadiz,  on  the  19th  of  January,  1810,  and 


♦For  sequel  of  principal  case,  see  Brown  v.  Ral- 
ston, 9  LeifiTh  f>32. 

tPrelgrlit— When  Due.— See  principal  case  cited 
in  opinion  of  Prbsidbnt  Tucker  in  Brown  v.  Ral- 
ston. 9  Leiffh  546. 

$New  Trial.— See  monofirraphlc>w<tf  on  "New  Trials" 
appended  to  Bos  well  v.  Jones,  i  Wash.  322. 

SVenire  De  Novo.— If  a  verdict  is  imperfect  by  rea- 
son of  any  ambisruity  or  uncertainty,  so  that  the 
court  cannot  say  for  which  party  judcrment  ougrht 
to\)ee\ven.  a.  venire  de  novo  oufirht  to  be  awarded. 
Brown  V.  Ferjruson.  4  Leiffh  56,  citing  the  principal 
ca<«e  as  its  authority. 

See  the  principal  case  also  cited  in  Dove  v.  Com., 
82  Va.  803. 


the  captain  immediately  reported  his 

506  arrival  *to  Hackley,  acting  consul  of 
the    United    States,     and    agent    for 

Wardrop,  as  to  the  flour,  and  notified  him 
of  his  readiness  to  deliver  the  cargo  accord- 
ing to  the  charter  party :  that  according  to- 
the  course  and  usage  of  trade  at  Cadiz, 
vessels  arriving  with  cargoes  are  anchored 
in  the  bay,  which  is  spacious,  and  the 
cargoes  are  deliverable  along-side  ta 
lighters  sent  by  the  agents  or  consignees; 
and  it  is  not  the  duty  of  masters  to  land 
their  cargoes:  that  Wardrop  was  absent 
from  Cadiz  when  the  vessel  arrived,  and 
did  not  return  until  July  1810:  that  Haclc- 
ley  sent  on  the  letters  to  Wardrop,  which 
the  vessel  brought,  with  the  knowledge  of 
the  master;  and  in  about  ten  days,  received 
instructions  from  Wardrop,  relative  to  the 
tobacco  part  of  the  cargo,  and  undertook 
the  agency  as  to  it;  of  which  he  gave 
notice  to  Brown;  but  he  gave  him  no  di- 
rections at  any  time,  touching  the  tobacco, 
nor  did  the  master  apply  for  any  such  di- 
rections: that  between  the  19th  of  January^ 
1810,  and  the  first  of  March,  inclusive, 
Hackley  received  741  barrels  of  the  flour, 
and  paid  the  freight  thereon :  that  about  the 
time  of  the  arrival  of  the  vessel,  or  a  little 
after,  there  being  war  between  Spain  and 
France,  a  French  army  had  invaded  Spain 
and  were  marching  towards  Cadiz,  a  strong 
place  of  war  open  to  the  sea,  its  port  and 
anchorage  safe  from  sudden  attacks  from 
land,  and  the  British  then  the  allies  of 
Spain,  having  command  of  theses:  that 
on  the  approach  of  the  French,  great  num- 
bers of  the  Spanish  army  and  other  sub- 
jects, came  to  Cadiz ;  and  all  the  lighters 
and  boats  usually  employed  in  taking  goods 
from  the  ships  to  the  town,  were  subjected 
to  impressment,  and  most  of  them  were 
actually  impressed  by  the  government :  that 
owing  to  this,  many  vessels  remained  un- 
loaded in  the  harbour,  from  the  28th  of 
January,  1810,  (when  the  French  were 
marching  to,  and  threatening  Cadiz,)  to 
the  7th  of  March  following;  it  being  with 
the  greatest  dif^culty  that  boats  and 
lighters  could  be  procured,  and  when  pro- 
cured, they  were  constantly  liable  to  be 
impressed :  that  the  100  hogsheads  of 

507  tobacco    and  9   barrels  *of    flour   re- 
mained   on    board    until    the  7th    of 

March,  when  by  a  violent  gale  of  wind, 
and  without  any  fault  of  master  or 
mariners,  the  vessel  was  driven  from  her 
moorintrs  upon  a  part  of  the  neigbouring 
coast  of  Spain  then  in  possession  of  the 
French,  by  whom  the  vessel  and  cargo 
were  burned:  that  when  the  brig  arrived  at 
Cadiz,  there  v;as  no  market  for  tobacco, 
nor  was  it  the  intention  of  Wardrop  or 
Hackley  to  sell  it  there,  unless  for  a  price 
for  which  it  would  not  sell,  but  to  re-ship 
it  and  send  it  to  England.  The  jury  con- 
clude by  finding  for  the  defendants,  if  the 
Court  shall  be  of  opinion,  upon  the  facts 
found,  that  the  plaintiffs  are  not  entitled 
to  recover.  If  the  Court  shall  be  of  opin- 
ion, that  the  plaintiffs  are  entitled  to  re- 
cover for  demurrage  only,  then  they  find  for 
the  plaintiffs  S1050  with  interest.  If  the 
Court  shall  be  of  opinion,  that  the  plain- 
tiffs ought  to  recover  freight  and  primage 
only,  they  find    for  the  plaintiffs  $2209  64» 
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with  interest.  And  if  the  Court  shall  be 
of  opinion,  that  they  ought  to  recover 
freight,  primage  and  demurrage,  ttiey  find 
for  the  plaintiffs,  S3259  64,  with  interest. 
The  Court  decided,  that  the  plaintiffs  were 
entitled  to  freight,  primage  and  demurrage, 
and  rendered  judgment  accordingly;  from 
which  the  appeal  is  taken. 

Cases  of  commercial  and  maritime  law, 
are  of  very  rare  occurrence  in  this  agricul- 
tural land.  I  have  found  but  one  case  in 
all  our  books  of  Reports,  which  touches  the 
question  of  freight;  nor  does  that  involve 
any  of  the  points  raised  here.  Indeed,  I 
have  been  able  to  find  no  case  in  any  book, 
deciding  those  points  directly.  I  must 
therefore  consider  them  pretty  much  on 
l^eneral  principles. 

It  may  perhaps  conduce  to  clearness,  to 
give  a  distinct  and  separate  examination 
to    the  question  of  freight  and  demurrage. 

1.  As  to  freight.  The  vessel  which  un- 
dertakes to  carry  goods  from  one  port  to 
another  for  hire,  has  a  duty  to  perform 
before  she  can  claim  her  reward.  That 
duty  is  the  safe  transportation  of  the 
508  goods  to  the  destined  port,  *and  their 
delivery  there,  to  the  shipper  or  his 
consignee.  It  is  a  general  rule,  therefore, 
that  a  plaintiff  who  sues  for  freight,  must,  to 
sustain  his  action,  shew  a  carriage  and  de- 
livery of  the  goods;  but  if  the  plaintiff  can 
shew,  that  he  has  performed  all  the  stipu- 
lations of  his  contract,  so  far  as  the  defend- 
ant would  permit;  and  that  the  carriage 
or  delivery  of  the  goods  was  prevented 
by  the  act  or  default  of  the  shipper;  he 
will  be  just  as  much  entitled  to  his  reward, 
as  if  the  goods  had  been  carried  and  deliv- 
ered; and  this,  under  the  operation  of  a 
principle  quite  as  well  settled,  as  that 
which,  in  the  first  place,  holds  a  part  to 
the  performance  of  that  duty,  for  which  he 
claims  a  reward.  On  this  principle,  it  has 
been  decided,  that  if  goods  are  taken  on 
board,  and  the  ship  has  broken  ground, 
and  the  shipper  unload  them,  having 
changed  his  mind  as  to  the  adventure, 
freight  is  due.  Beaw.  lex  mere.  130.  So, 
if  a  ship  is  freighted  to  go  to  any  port  to 
load,  and  on  her  arrival  the  freighter  or 
his  agent  will  furnish  no  load,  the  master 
having  waited  the  proper  time,  she  is  en- 
titled to  full  freight.  These  are  cases 
where  the  ship  has  been  prevented  from 
carriage  of  the  goods,  and  is  yet  entitled 
to  freight.  The  following  shews,  that  the 
failure  to  deliver,  if  caused  by  the  freighter, 
will  not  deprive  the  owner  of  his  freight. 
A  merchant  insured  his  .  goods  to  a  port 
abroad,  there  to  be  landed.  The  f actor ,- 
after  their  arrival,  sells  the  cargo  aboard, 
without  unlading  the  ship,  and  the  buyer 
contracts  for  the  freight  of  them  to  some 
other  port;  but,  before  the  ship  broke 
ground,  she  was,  by  some  accident,  de- 
stroyed. Held,  that  the  property  of  the 
merchandize  being  changed,  and  freight 
contracted  de  novo,  amounts  to  as  much  as 
if  the  goods  had  been  landed,  so  as  to  give 
the  ship  a  perfect  claim  for  her  first 
freight.  The  construction  of  charter  par- 
ties should  be  liberal,  agreeable  to  the  real 
intention  of  the  parties,  and  conformable 
to  the  psage  of  trade  in  general,  and  of  the 
particular   trade   to  which  the  contract  re- 


lates.   Abb.  203.    The  jury  have  found,  that 
the   master  arrived  safely    at   Cadis 

509  with  the  goods :  that  he  *gave  imme- 
,  diate  notice  of  his  arrival  and  readi* 

ness  to  deliver  the  cargo  to  Hackley,  who 
was  the  agent  for  the  fiour,  and  the  only 
agent,  (the  consignee  being  absent;)  and 
they  find  also,' that  according  to  the  usage 
of  trade  at  Cadiz,  it  is  not  the  duty  of  the 
master  to  land  the  cargo,  but  of  the  con- 
signee to  send  lighters  along-side  the  ves- 
sel to  receive  it.  Here  then  are  all  the 
facts  found,  which  it  was  necessary  for 
the  owners  to  prove,  in  order  to  make  out 
their  claim  to  freight ;  the  safe  carriage, 
tne  offer  to  deliver,  and  the  usage  of  the 
port. 

There  is  no  imperfection,  no  uncertainty 
in  the  verdict,  thus  far.  The  case  for  the 
plaintiffs  being  thus  prima  facie  made  out, 
we  must  look  to  the  verdict  for  matter  of 
defence;  for,  unless  the  finding  state 
enough  to  destroy  the  plaintiffs'  case,  there 
must  (it  seems  to  me)  be  a  recovery. 

It  devolves  on  the  defendants  to  shew 
that  the  failure  to  unload  the  vessel  pro- 
ceeded from  no  default  of  theirs.  They 
have  attempted  this,  first,  by  shewing 
from  the  charter  party  that  they  had  the 
right  to  convert  the  vessel  into  a  store- 
ship,  and  keep  the  goods  on  board  as  long 
as  they  chose  to  pay  the  demurrage.  Sec- 
ondly, by  shewing  from  the  circumstances 
of  the  case,  that  they  could  not  get  the 
lighters  to  take  the  cargo  from  the  ship. 
Thirdly,  that  from  the  master's  having 
made  no  protest  against  the  delay,  it  is 
evident  that  he  assented  to  it. 

1.  As  to  the  right  of  the  defendants  to 
convert  the  vessel  into  a  store-ship.  The 
claim  is  founded  on  that  part  of  the  con- 
tract, which  says,  **  twenty  running  days 
shall  be  allowed  for  unloading  the  vessel, 
and  for  every  additional  day's  detention, 
the  shippers  shall  pay  $50  demurrage.'^ 
Without  looking  to  the  books  or  the  usage,, 
it  would  seem  to  me,  that  upon  the  face  of 
the  contract,  and  the  reason  of  the  thing, 
this  pretension  must  be  pronounced  un- 
founded. The  business  of  the  ship  was  the 
carriage  of  goods  for  freight.  The  purpose 
of  this  contract  was  the  transportation  of 
the  fiour  and  tobacco  to  Cadiz,  and  their 
delivery   at   that    port.     The  parties 

510  consider  that  the  cargo  may  be  ♦dis- 
charged in  twenty  days.  They  there- 
fore give  the  shipper  this  term  for  that 
purpose.  Can  any  one  look  at  this  charter 
party,  and  not  see  that  it  is  a  part  of  the 
contract  that  the  ship  shall  be  unloaded  in 
twenty  days?  For  what  other  possible  pur- 
pose, could  this  term  have  been  introduced 
into  the  contract?  We  cannot  suppose  that 
the  parties  meant  nothing  by  it.  But  the 
shipper  might  fail  in  his  undertaking. 
The  vessel  might  not  be  unloaded  within 
twenty  days;  and  to  secure  himself  in  that 
event,  the  owner  has  it  stipulated,  that  for 
every  day's  detention  afterwards,  he  shall 
receive  $50  demurrage.  Can  we  suppose 
that  by  this  stipulation,  intended  for  his 
own  benefit  merely,  the  owner  meant  to 
give  to  the  shipper  a  right  to  detain  the 
ship  ad  libitum;  to  convert  her  into  a 
store-ship;  to  suspend  the  claim  of  freight 
for    an    indefinite    space;  and   during   the 
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\vhole  time  of  suspension,  to  throw  upon 
the  owner  the  risque  of  the  cargo,  so  far  as 
his  freight  was  concerned?  If  there  were 
no  authorities  upon  tne  subject,  I  could 
never  believe  this  to  be  the  contract  of  the 
parties.  But  the  usacres  of  trade,  and  the 
definition  of  demurrage  given  by  all  the 
books,  contradict  the  idea.  Thej  tell  us 
that  ''demurrage  is  an  allowance  made  to 
the  master  of  a  ship  by  his  freighters,  for 
staying  longer  in  a  place  than  the  time 
first  appointed  for  his  departure,  or  his 
staying  at  the  delivering  ports."  Beaw. 
lex.  mere.  142.  In  Abbott  on  Shipping, 
also,  p.  191,  192,  it  is  said,  '*The  mer- 
chant usually  covenants  to  load  and  unload 
the  ship,  within  a  limited  number  of  days, 
after  she  is  ready  to  receive  the  cargo,  and 
after  arrival  at  the  destined  port.  Fre- 
quently, also,  it  is  stipulated  that  the  ship 
shall,  if  required,  wait  a  further  time  to 
load  and  unload,  or  to  sail  with  convoy,  for 
which  the  merchant  covenants  to  pay  a 
daily  sum.  This  delay,  and  the  payment 
to  be  made  for  it,  are  both  called  demur- 
rage." Upon  reason  and  authority,  there- 
fore, this  ground  of  defence  fails. 

2.  The  second  ground  of  defence  is,    that 
the   circumstances  of    the   case  put  it  out 

of      the     power     of    the     shippers 
511      *to  unload  the   vessel,  and   therefore 

that  they  are  in  no  default,  and  so 
not  liable  for  freight.  I  am  by  no  means 
satisfied,  that  if  the  finding  of  the  jury 
supported  this  ground,  it  would  be  a  good 
defence  against  the  claim  of  freight,  where 
the  loss  of  the  cargo  (as  in  this  case,) 
happened  after  the  expiration  of  the  lay 
days.  The  parties  have  made  a  positive 
contract;  the  owner  to  allow  twenty  days 
for  unloading  the  vessel;  and  the  shipper 
that  he  will  unload  her  in  twenty  days. 
Suppose  the  ship  arrived  at  her  destined 
port;  no  impediment  in  the  way;  and  that 
the  shipper  might  unload  her  in  two  days. 
The  master  gives  notice,  and  presses  the 
immediate  delivery  of  the  cargo.  The 
shipper  may  say,  ''No:  I  will  not  unload 
you  one  hour  sooner  than  the  expiration  of 
the  twenty  days;"  and  if  after  this,  and 
within  the  twenty  days,  the  cargo  is  lost, 
though  by  inevitable  accident,  the  owner 
loses  his  freight.  Why  is  this?  Because 
by  the  contract  the  shipper  had  twenty 
days  to  unload.  If,  then,  the  law  of  the 
contract  is  equally  binding  on  both  parties, 
how  is  it  that  the  shipper  is  not  liable  for 
the  freight,  after  the  twenty  days,  though 
he  were  prevented  by  uncontrollable  cir- 
cumstances from  unloading?  He  has  posi- 
tively contracted  to  unload  within  that 
time,  making  no  provision  for  accidents  or 
circumstances.  That  he  might  bind  him- 
self in  this  manner,  I  suppose  there  can  be 
no  doubt;  not  that  a  party  would  be  held 
to  do  an  impossible  thing;  but  surely  the 
owner  and  shipper  might  agree,  the  one 
that  he  would  hold  his  claim  for  freight, 
subject  to  the  accidents  which  might  hap- 
pen within  the  twenty  days;  the  other,  that 
after  the  twenty  days,  the  claim  to  freight 
should  be  complete,  and  he  would  take  all 
subsequent  risque. 

In  Hadley  v.  Clarke,  Ac.  8  Term  Rep. 
259,  a  ship  had  taken  goods  to  carry  from 
lyiverpodl  to  Leghorn.     When    she   arrived 


at  Falmouth,  on  her  way,  an  embargo  was 
laid,  which  continued  two  years.  During^ 
all  this  time,  the  master  kept  the  goods  on 
board.  At  length,  he  returned  to  Liver- 
pool,   and    the    plaintiff  received  his 

512  goods,  by   agreement  *that   such   re- 
ceipt should  not  prejudice  his  action. 

He  sued  the  owner  for  breach  of  his  con- 
tract, in  not  carrying  the  goods,  and  re- 
covered 2971.  18,  in  damages,  that  being- 
the  amount  he  had  paid  for  insurance  on 
the  goods,  The  verdict  was  subject  to  the 
opinion  of  the  Court  on  the  case  stated. 
The  Court  were  unanimous  in  favor  of  the 
plaintiff.  Justice  Lawrence  says,  **It  was 
incumbent  on  these  defendants,  when  they 
entered  into  this  contract,  so  specify  the 
terms  and  conditions  on  which  they  would 
engage  to  carry  the  plaintiff's  goods  to 
Leghorn.  They  accordingly  did  express 
the  terms,  and  absolutely  engaged  to  carry 
the  goods,  the  dangers  of  the  seas  only  ex- 
cepted. That,  therefore  is  the  only  excuse 
they  can  make  for  not  performing  the  con- 
tract. If  they  intended  that  they  should 
be  excused  for  any  other  cause,  they  should 
have  introduced  such  an  exception  into  their 
contract;  and  be  cites  a  case  from  Al- 
leyn,  27." 

In  Touteng  v.  Hubbard,  3  Bos.  &.  Pull. 
291,  Lord  Alvanley,  delivering  the  opinion 
of  the  Court,  approves  of  the  doctrine  in 
Hadley  v.  Clarke.  He  says,  **The  case  of 
Paradine  v.  Jane,  Alley n,  27,  which  was 
cited  by  Mr.  Justice  Lawrence,  in  Hadley 
V.  Clarke,  appears  to  me  to  be  founded  on 
much  good  sense.  The  third  resolution  is, 
that  were  the  law  creates  a  duty  or  charge, 
and  the  party  is  disi^bled  to  perform  it, 
without  any  act  in  him,  and  hath  no  rem- 
edy over,  there  the  law  will  excuse  him ; 
but  where  a  party,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he 
is  bound  to  make  it  good  if  he  may,  not- 
withstanding any  accident  by  inevitable 
necessity;  because  he  might  have  provided 
against  it  by  his  contract." 

Leer  v.  Yates,  3  Taunt.  Rep.  386.  Same 
V.  Cowell,  and  Same  v.  Gorst.  The  plain- 
tiff, in  these  causes,  declared  in  assumpsit 
against  each  defendant,  for  detaining  the 
ship  Marianna,  of  which  he  was  master, 
on  demurrage,  with  certain  goods  on  board, 
for  a  long  time.  Upon  the  trial  it  ap- 
peared, that  the  master  of  the  vessel,  which 
was  a  general  ship,  having  a  British  li- 
cense, had    taken    on   board  at  Bour- 

513  deaux,  *the  goods   consigned   to   the 
several  defendants,  and  also  the  goods 

for  many  other  consignees,  and  had  signed 
and  delivered  to  etfch  of  the  shippers  a  bill 
of  lading,  whereby  he  acknowledged  ''the 
shipping  on  board  the  Marianna  of  the 
goods  (describing  them,)  to  be  taken  out  in 
twenty  days  after  arrival,  or  to  pay  41.  per 
day  demurrage."  The  Marianna  arrived 
in  the  London  docks  on  the  17th  of  June. 
Certain  of  the  consignees  choosing  to  have 
their  goods  bonded,  the  vessel  could  not, 
from  the  crowded  state  of  the  dock,  make 
her  delivery,  until  46  days  after  the  20  days. 
Some  of  the  goods  of  other  shippers  were 
over  those  of  the  defendants,  so  that  the 
defendants'  goods  could  not  be  got  at  in 
the  ordinary  courts  of  delivering  the  ship, 
until  those  above  them  were  removed.     The 
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defendant  Cowell  had  bonded  his  goods  as 
early  as  the  22d  of  August,  and  had  made 
frequent  demands  of  them ;  but  they  could 
not  be  delivered,  because  of  the  goods  of 
others  that  were  above  them.  Neither  of 
the  three  defendants  had  paid,  or  offered 
to  pay,  the  duties.  The  jury  found  against 
each  defendant  1841.  damages,  being  the 
amount  of  demurrage  at  41.  per  day  for  46 
days.  The  Judge  reset ved  liberty  to  the 
defendants  to  move  to  reduce  the  verdict. 
Lens  Serjeant  obtained  rules  to  set  the 
verdicts  aside  and  enter  nonsuits.  He 
moved  upon  the  ground  that  a  general 
claim  for  demurrage  arises  only  in  the 
case,  where  the  delay,  whether  caused  by 
the  act  of  the  defendant  or  not,  has  been 
beneficial  to,  and  occasioned  in  the  service 
of  the  defendant.  But  here,  it  had  arisen 
from  the  extent  ot  the  commerce  of  the 
country,  co-operating  with  the  law  resrict- 
ing  the  delivery  of  these  goods  to  the  Lon- 
don docks;  a  misfortune  which  fell  with 
equal  hardship  on  the  plaintiff  and  the 
defendant,  and  could  not  render  the  de- 
fendant answerable  for  the  consequences. 
Serjeants  Sheppard  and  Best  shewed  cause. 
The  plaintiff  (they  said)  does  not  found 
this  action  upon  any  mis-feasance  or  non- 
feasance of  the  defendant.  The  bill  of  lad- 
ing contains  evidence  of  a  contract   to  pay 

demurrage,  it  the  ship  be  detained 
514      beyond    a    certain  ^number  of  days, 

from  what  cause  soever  that  deten- 
tion may  arise,  and  of  the  rate  at  which 
that  demurrage  is  to  be  compensated. 
There  is  nothing  illegal  in  making  such  a 
contract,  and  the  Court  cannot  enquire  into 
the  prudence  or  imprudence  of  it.  Ch.  J. 
Mansfield  delivered  the  opinion  of  the 
Court.  He  said,  *'It  is  impossible  to  de- 
cide these  three  very  singular  causes, 
without  being  struck  with  the  enormous 
gain  which  the  owner  may  get  by  this  bill 
of  lading,  and  which  may  possibly  much 
exceed  what  in  justice  and  Conscience  he 
ought  to  receive.  This  is  a  general  ship. 
Thirty  or  forty  persons  may  have  goods  on 
board,  and  for  everyone  of  them  the  owner 
may  have  his  41.  per  day.  I  was  struck  very 
much  with  the  argument,  that  it  was  not 
the  fault  of  the  defendant,  but  the  fault  of 
the  plaintiff  himself,  that  these  goods  could 
not  be  got  out  till  the  others  which  were 
above  them  were  delivered.  But  it  is  not, 
in  trnth,  the  fault  either  of  the  plaintiff 
or  defendant,  that  the  goods  could  not  be 
taken  out.  There  can  be  only  so  many  goods 
at  the  top  of  a  vessel  as  the  proper  stowage 
of  the  goods  will  allow.  Therefore,  all  the 
others  must  be  at  the  |>ottom ;  and  as  this 
is  a  general  ship,  and  the  goods  do  not  all 
belong  to  one  consignee,  the  goods  of  some 
of  the  consignees  must  be  undermost.  If 
this  argument  would  avail,  therefore,  that 
the  captain  is  not  entitled  to  demurrage  for 
the  goods  which  were  not  uppermost,  it 
would  restrain  the  contract  for  demurrage 
to  the  few  persons  whose  goods  were  at  the 
top ;  but  that  construction  would  be  con- 
trary to  the  positive  contract ;  for  it  is  im- 
possible to  get  out  of  this  bill  of  lading, 
which,  though  it  is  a  singular  species  of 
contract  to  bind  a  consignee,  by  an  instru- 
ment signed  not  by  himself,  but  by  the 
captain;  yet,  as   the  consignors   delivered 


the  goods  on  board,  under  that  bill,  and 
the  defendants  accepted  that  bill  of  lading, 
it  is  binding  on  them ;  and  therefore  this, 
action  may  be  sustained  on  the  general 
count  for  demurrage.  Rule  discharged.*^ 
I  consider  this  case  as  deciding  a  principle 
very  like  that  which  I  have  advanced* 

515  *1  have  stated  these  ideas  and  cases,, 
to    shew    the    ground   of    my  doubt, 

whether  this  defence,  if  sustained,  would 
be  good.  But  grant  that  it  would  be  good ; 
that  if  the  defendants  were  prevented  by 
the  vis  major,  ice,  storms,  &c.  from  unload- 
ing, they  would  be  excused. 

Yet  it  must  be  admitted,  that  this  being 
matter  of  defence,  it  devolved  on  them  to 
prove  that  it  was  impossible  to  unload  be- 
fore the  destruction  of  the  vessel.  Have 
the  jurj  found  this?  So  far  from  it,  that, 
as  it  seems  to  me,  they  have  found  what 
amounts  to  the  contrary.  The  vessel  ar- 
rived at  Cadiz  on  the  19th  of  January,  1810. 
The  jury  tind  that  there  was  var  between 
France  and  Spain ;  and  that  from  the  28th 
of  January,  (ten  days  after  the  arrival  of 
the  ship,)  to  the  7th  of  March,  (when  she 
was  lost, )  there  was  the  greatest  difficulty 
in  procuring  lighters ;  because  the  French 
army  being  on  their  march,  and  threaten- 
ing Cadiz,  many  Spanish  soldiers  and  sub- 
jects flocked  thither,  and  the  lighters  were 
all  subjected  to  impressment,  and  most  of 
them  were  impressed  by  the  government. 
Now,  when  the  jury  say  there  was  the 
greatest  difficulty  in  getting  lighters,  they 
do  not  mean  that  it  was  impossible  to  get 
them.  On  the  contrary,  I  understand  them 
to  mean  that  it  was  possible,  though  very 
difficult.  They  find  other  facts,  which"  go 
strongly  to  shew,  that  with  diligence  and 
activity,  there  might  have  been  a  delivery 
of  the  cargo.  For  ten  days  after  the  ar- 
rival of  the  vessel,  there  was  no  difficulty, 
that  we  hear  of,  in  getting  lighters ;  for  it 
was  not  until  the  28th  of  January,  that 
the  government  began  to  impress  them.  Of 
the  750  barrels  of  flour,  741  were  delivered, 
leaving  only  9,  and  those  probably  for  the 
consumption  of  the  crew.  This  shewa 
what  the  consignee  could  do,  where  interest 
prompted.  Flour,  no  doubt,  sold  high  in  a 
besieged  city.  Why  was  not  the  tobacco 
delivered  also?  In  the  first  place,  there 
was  no  agent  at  Cadiz,  authorised  to  at- 
tend to  it,  for  ten  days  after  the  ship  ar- 
rived;  and  secondly,  the  jury  find  that 
there  was  no  market  for  tobacco  at  Cadiz, 
and  that  neither  Wardrop  nor  Hackley  in- 
tended     it     should     remain      there, 

516  *(a8  they  could  not  get  the  price  they 
asked ;)  but  meant  to  send  it  to  Eng- 
land. This  throws  a  strong  light  upon  the 
probable  cause  of  the  tobacco's  remaining 
on  board.  There  was  no  stimulus  to  excite 
the  activity  of  the  shipper.  On  the  con- 
trary, it  was  best  for  him  that  it  should 
remain  in  the  ship;  for,  if  landed,  the 
French  might  take  it.  These  are  but  in- 
ferences, to  be  sure,  and  would  not  be  re- 
lied on  as  establishing  any  fact ;  yet  they 
go  strongly  to  corroborate  what  I  consider 
the  actual  finding  of  the  jury,  that  it  was 
possible  to  have  unloaded  the  vessel.  This 
second  ground  of  defence,  therefore,  seems 
to  me  as  unsubstantial  as  the  first. 

3.  The  third  is,  that  the  master  assented 
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to  the  delay  in  unloading,  and  that  this  as- 
sent binds  the  owners.  We  must  look 
again  to  the  special  verdict  to  see  how  this 
position  is  sustained.  The  jury  find  **that 
when  Hackley  received  the  agency  as  to 
the  tobacco,  he  gave  notice  of  it  to  Brown, 
but  he  gave  him  no  directions  at  any  time, 
touching  the  tobacco,  nor  did  Brown  apply 
for  any  such  directions."  This  surely  was 
no  assent  to  the  delay.  The  captain  had 
given  notice  to  Hackley  of  his  readiness  to 
deliver  the  cargo.  He  had  no  need  of  any 
directions  from  Hackley.  He  had  nothing 
to  do,  until  lighters  should  come  along  side 
for  the  tobacco ;  and  he  needed  no  direc- 
tions to  inform  him,  that  whenever  they 
should  come,  he  must  deliver  it.  But  it 
is  contended  that  his  failure  to  protest 
against  the  delay,  is  proof  of.  his  assent. 
This  seems  to  me  a  strange  mode  of  treat- 
ing a  special  verdict.  The  jury  find  no 
assent  of  the  master.  They  say  not  one 
word  about  his  having  protested  or  not. 
We  are  forbidden  to  presume  or  infer  any 
facts  in  special  verdicts;  and  yet  we  are 
to  say  he  assented. 

But  it  is  said  that  at  least  the  failure  to 
protest  was  evidence  of  assent :  that  the 
jury  ought  to  have  found  the  fact;  and 
that  on  this  ground,  the  verdict  should  be 
set  aside,  and  the  cause  sent  back  for  a  more 
perfect  finding.  I  cannot  consider  the  sub- 
ject in  that  light.  For  what 
517  object  *wa8  a  protest  necessary?  The 
parties  had  entered  into  a  written 
contract,  regulating  the  duties  of  each; 
the  master  to  carry  the  goods  and  report 
himself;  the  shipper  to  unlade  them  within 
twenty  days,  and  to  pay  $50  for  every  day's 
detention  afterwards.  The  master  had 
given  due  notice  of  his  arrival  and  readi- 
ness to  deliver.  This  was  all  he  had  to  do, 
until  the  lighters  should  come  along  side. 
Could  his  protest  have  given  the  owners  any 
new  right?  No;  for  the  contract  did  not 
make  it  necessary  to  the  claim  of  demur- 
rage, nor  to  hasten  the  unloading  of  the  ves- 
sel. The  shippers  bound  themselves  to 
unload  in  twenty  days  after  notice  of  ar- 
rival, (not  after  protest)  and  to  pay  the 
demurrage.  Was  the  protest  necessary  to 
furnish  evidence?  This  is  sometimes  the 
case,  and  then  it  is  said  to  be  received,  only 
from  necessity.  Boyer  v.  Moore,  2  Dall. 
Rep.  196.  But  here,  it  could  not  be  want- 
ing to  prove  any  part  of  the  plaintiffs' 
case;  for  the  jury  have,  without  it,  found 
the  facts  necessary  to  their  recovery.  Can 
it  be  said  that  a  protest  was  necessary, 
simply  to  prove  that  the  master  did  not  as- 
sent to  the  delay?  This  would  seem  to  be 
inverting  the  order  of  things.  The  defend- 
ants rely,  in  their  defence,  on  the  assent 
of  the  master,  and  they  Insist  that  the  ab- 
sence of  evidence  that  he  did  not  assent,  is 
proof  that  he  did  assent.  I  think  no  pro- 
test was  necessary;  nor  do  I  think  there 
are  any  defects  or  uncertainties  in  the  ver- 
dict, which  should  induce  us  to  send  the 
case  back.  Enough  is  found  to  shew  that 
the  owners  have  complied  with  their  con- 
tract, and  ought  to  have  their  hire,  as  there 
is  nothing  found  to  protect  the  defendants 
from  their  claim.  That  more  is  not  found  in 
lavor  of  the  defendants,  we  must  conclude, 
is,  because  there  was  no  evidence  to  justify 
the  jury  in  finding  more. 


On  this  point  of  a  venire  de  novo,  I  will 
say  a  few  words  more,  from  the  high  re- 
spect I  feel  for  the  opinions  of  my  brethren 
who  differ  with  me  in  this  particular. 

Witham  v.  Lewis,  1  Wils.  Rep.  54,  55, 
**a  venire  facias  de  novo  and    a    new 

518  trial  are  very  di  fferen t  things,  *thongh 
alike  in  some  points.     They  agree  in 

this;  that  a  new  trial  takes  place  in  both, 
and  that  the  Court  may  or  may  not  grant 
either.  They  differ  in  this;  that  the  venire 
facias  is  the  ancient  proceeding  of  the 
common  law,  the  new  trial  a  modern  in- 
vention to  mitigate  the  severity  of  the  pro- 
ce«>ding  by  attaint.  New  trials  are 
generally  granted  where  a  general  verdict 
is  found ;  a  venire  de  novo,  upon  a  special 
verdict.  The  most  material  difference  be* 
tween  them  is,  that  a  venire  must  be 
granted  upon  matter  appearing  upon  the 
record ;  but  a  new  trial  may  be  granted 
upon  things  out  of  it;  as,  if  the  verdict  be 
contrary  to  the  evidence,  or  the  Judge  has 
given  wrong  instructions.  But  a  venire 
can  only  be  granted  in  one  of  two  cases. 
1.  If  it  appear  upon  the  face  of  the  verdict, 
that  it  is  so  imperfect  that  no  judgment 
can  be  given  upon  it.  2.  Where  it  appears 
that  the  jury  ought  to  have  found  other 
facts  dififerently.  An  example  of  the  first, 
is  the  case  of  Chatie  v.  Harwell,  a  prose- 
cution for  selling  wine  by  retail.  Venire 
de  novo,  because  of  the  imperfection  of  the 
verdict;  the  Act  of  Parliament  having  par^ 
ticularly  mentioned  retail  measure,  as 
quart,  gallon,  Ac,  and  the  verdict  only 
found  that  he  sold  wine  by  bottles,  without 
taking  notice  of  the  measures  in  the  Stat- 
ute. As  to  the  second  head,  where  it  ap- 
pears on  the  record  that  the  jury  ought  to 
have  found  otherwise;  *4n  an  action  of 
trover,  if  the  jury,  in  a  special  verdict, 
find  that  the  plaintiff  demanded  goods  of 
the  defendant,  and  he  refused  to  deliver 
them,  a  venire  de  novo  ought  to  go ;  because 
the  jury  have  found  only  evidence  of  a  con- 
version, instead  of  finding  the  conversion 
itself."  This  is  a  decision  of  high  author- 
ity, being  upon  error  from  a  judgment  of  the 
King's  Bench,  and  tried  by  all  the  Judges, 
Chancellor  Hardwicke  among  them,  and 
they  were  unanimous.  The  above  is  ex- 
tracted from  the  opinion  of  Ch.  J.  Willes, 
delivering  the  opinion  of  the  Court. 

Try  our  case  by  the  rules  here  laid  down 
as  to  a  venire  facias  de  novo.     The  verdict 
must  be,  first,  so  imperfect   that    no   judg- 
ment   can    be    given ;  or  secondlv,  it 

519  must  appear  *on  the  record,  that  the 
jury  had  evidence  before   them    suffi- 
cient to  authorise  them  to  find  facts  which 
they  have  not  found. 

1.  Is  there  not  enough  found  here  to  jus- 
tify judgment  for  the  plaintiffs;  the  safe 
carriage  of  the  cargo  to  the  port;  notice  of 
readiness  to  deliver;  and  the  custom  of  the 
port,  that  it  is  the  shipper's  duty  to  take 
the  goods  from  the  ship,  not  the  duty  of 
the  master  to  land  them?  Is  not  this 
enough  to  make  out  the  plaintiffs'  claim, 
unless  contradicted  by  some  other  finding, 
or  something  found  to  excuse  the  defend- 
ant?   And  is  any  such  thing  found? 

2.  What  evidence  is  there  in  the  finding, 
which  shews  that  the  jury  ought  to  have 
found  facts  which   they    have   not    found? 
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They  find,  that  all  the  boats  and  lififhters 
were  sabjectto  impressment  by  the  govern- 
ment, and  most  of  them  were  impressed. 
Can  we  say  from  this,  that  it  was  impossi- 
ble for  the  defendants  to  unload  the  vessel? 
Or  that  they  have  deduced  the  fact  improp- 
erly, when  they  say  that  from  this  cause, 
it  was  '*with  the  greatest  difficulty,''  that 
boats  and  lighters  could  be  gotten?  Again. 
The  jury  find,  that  the  master  did  not  apply 
to  Hackley  for  directions  as  to  the  tobacco. 
Does  this  shew  that  they  ought  to  have 
found  that  he  assented  to  the  delay?  I 
cannot  think  so.  They  find  no  protest; 
and  I  agree,  that  we  must  take  it  there  was 
none.  Does  this  prove  that  they  had  evi- 
dence before  them,  which  justified  their 
finding  the  master's  assent  to  the  delay? 
Clearly  not;  for  the  protest  could  have  an- 
swered no  purpose.  Every  thing  was  fixed 
by  the  contract,  and  the  master  had  per- 
formed his  part.  If  he  did  assent,  it  must 
have  been  by  some  positive  word  or  deed, 
and  this  the  defendants  should  have  proved. 
The  record  gives  us  no  vestige  of  such 
proof.  I  cannot  therefore  see  that  there  is 
any  ground  for  a  venire  de  novo.  I  con- 
clude that  the  plaintiffs  ought  to  recover 
tlie  freight. 

As  to  the  demurrage,  the  principles 
which  I  have  attempted  to  elucidate,  if  they 
be  correct,  decide  that  point  without  diffi- 
culty. The  contract  binds  the  de- 
520  fendants  to  *pay  the  demurrage  for 
every  day  after  the  expiration  of  the 
lay  days,  if  they  would  be  excused  from 
this  by  proving  that  it  was  impossible  to 
unload  within  the  twenty  days,  they  have 
not  proved  it;  the  jury  have  not  found  it; 
and  they  remain  bound  according  to  the 
charter  party. 

I  have  said  nothing  of  the  primage.  It 
follows  the  freight  of  course.  Upon  the 
whole,  I  am  for  affirming  the  judgment  of 
the  Court  below. 

JUDGE  GREEN. 

It  is  admitted  by  the  counsel  on  both 
sides,  that  there  is  no  precedent  to  be  found 
in  the  books  of  maritime  law,  deciding 
^whether  freight  is  due  or  not,  when  the 
vessel  and  cargo  have  safely  reached  the 
destined  port,  the  stipulated  lay  days  for 
tinloading,  have  expired  before  the  vessel 
is  unloaded  and  discharged,  and  the  cargo 
afterwards  lost  by  the  perils  of  the  sea  or 
other  inevitable  accident;  and  that  this 
question  must  be  determined  upon  general 
principles. 

On  the  part  of  the  appellants  it  is  in- 
sisted, that  it  is  a  general  rule  that  freight 
is  not  due  until  the  goods  are  delivered  to 
the  consignee,  at  the  port  of  delivery.  And 
this  is  true,  when  there  is  a  stipulation  to 
deliver,  upon  a  principle  of  universal  law, 
applicable  to  all  contracts,  that  one  who 
stipulates  to  do  any  thing  for  a  reward, 
cannot  be  entitled  to  the  stipulated  compen- 
sation, until  the  thing  is  done,  for  the  doing 
of  which  the  reward  is  to  be  paid ;  so 
that,  if  the  performance  of  the  thing  stip- 
ulated, is  prevented  by  any  means,  without 
the  default  of  the  other  party,  no  com- 
pensation is  due.  It  is  however  a  principle 
as  universal  as  that  above  stated,  that  if 
the  party,  who  is  to  do  something  as  a 
condition  precedent  to  the  compensation  to 


be  paid  for  the  doing  of  it,  is  ready,  able, 
and  willing  to  do  it  according  to  his  con- 
tract, and  offers  to  do  it,  and  the  perform- 
ance is  prevented  by  the  act  or  default  of  the 
other  party,  the    party  so  oifering  to 

521  perform  has  the  same  *r]ght8,  as  if  he 
had  actually  performed  his  undertak- 
ing. Thus;  **if  goods  are  fully  laden  on 
board,  and  the  ship  hath  broke  ground,  and 
the  merchant,  on  consideration,  determine 
again  to  unload  them  and  not  to  prosecute 
the  adventure,  by  the  maritime  law  the 
freight  is  due."  Beaw.  I^ex  Merc.  130. 
So,  if  a  ship  is  freighted  to  go  to  any 
place  to  load,  and  on  arrival  there  the 
factor  cannot,  or  will  not,  put  any  thing 
on  board  her  after  the  master  has  staid  the 
days  agreed  upon  by  the  charter  party,  and 
made  his  regular  protests,  he  shall  be  paid, 
empty  or  full.  Ibid.  131.  So,  if  a  ship  is 
freif;hted  out  and  home,  and  after  having 
delivered  her  cargo  at  the  place  agreed  on, 
there  are  no  goods  provided  for  her  re-lad- 
ing ;  the  master  must  stay  the  days  agreed 
on  by  the  charter  party,  and  make  his 
regular  protest  for  his  freighter's  non- 
compliance; who  will,  in  that  case,  be 
obliged  to  pay  him,  empty  or  full;  though, 
should  the  master  not  wait  the  time  stipu- 
lated, or  omit  to  make  his  protest,  he  will 
lose  his  freight.  Ibid.  134.  And  upon  this 
principle  the  case  from  MoUoy,  243,  cited 
in  16  Vin.  412,  proceeded:  *'A  merchant 
insured  his  goods  to  a  port  abroad,  and 
there  to  be  landed.  The  factor,  after  the 
arrival  of  the  ship,  sells  the  cargo  aboard 
without  ever  unloading  the  ship;  and  the 
buyer  of  the  goods  contracts  for  the  freight 
of  them  to  some  other  port.  But,  before 
the  ship  breaks  ground,  she  is,  by  some 
accident,  destroyed.  In  this  case,  the  as- 
sured and  buyer  are  left  without  remedy; 
for,  the  property  of  the  merchandize  being 
changed,  and  freight  contracted  de  novo, 
the  same  doth  amount  to  as  much  as  if  the 
goods  had  been  landed." 

In  the  argument,  some  exceptions  were 
mentioned  to  the  general  rule,  that  a  de- 
livery of  the  goods  is  necessary  to  entitle 
the  ship  to  freight,  unless  the  delivery  is 
prevented  by  the  default  of  the  freighter. 
One  of  these  cases  is  founded  on  an  ordi- 
nance of  Lewis  the  14th,  mentioned  by 
Valin,  authorising  a  demand  for  freight 
when  the  goods  are  carried  to  the  destined 
port,  and  prohibited  to  be  landed  by  the 
laws  of  the   country.     Another  is  the 

522  case    of    *capture     by    a  belligerent, 
and  the  separation  of   the    ship   and 

cargo  by  the  unlivery  of  the  latter,  and 
both  ship  and  cargo  released.  In  this  case 
the  English  Court  of  Admiralty  has  allowed 
freight.  These  cases  have  no  application 
to  the  case  at  bar;  and  whether  they  ought 
to  be  received  as  law  here,  it  is  unneces- 
sary to  determine.  They  are  exceptions  to 
a  general  rule,  founded  upon  particular 
reasons  applicable  to  those  particular  cases ; 
and  the  exception  proves  the  general  rule. 

Let  us  apply  the  general  principles  above 
stated,  to  the  case  at  bar.  The  appellees 
contend,  that  the  terms  of  the  charter 
party  did  not  bind  them  to  deliver  the  cargo 
at  the  port  of  Cadiz,  but  only  to  carry  it 
there.  The  contract  must  be  reasonably 
construed.     The  nature  of  the    transaction 
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indicates  irresistibly,  that  the  sole  purpose 
of  employing  the  vessel,  was  to  deliver  her 
cargo  at  Cadiz,  or  any  other  port,  to  which 
she  might  be  ordered,  in  the  event  provided 
for  in  the  agreement.  It  surely  could  not 
be  said,  that  the  owners  had  earned  their 
freight  by  carrying  the  cargo  to  the  port 
of  Cadiz,  giving  notice  that  it  was  there, 
refusing  to  deliver  it,  and  bringing  it  back 
immediately.  The  days  allowed  for  un- 
loading, decisively  prove,  that  she  was 
there  to  be  unloaded,  and  the  goods  deliv- 
ered to  the  shippers  or  their  consignee  or 
assigns.  The  mode  of  delivery,  whether 
to  lighters  along-side  the  ship  furnished 
by  the  consignee,  or  on  the  wharf,  or  at 
the  ware-house,  depended  upon  the  mer- 
cantile custom  at  the  city  of  Cadiz ;  and 
according  to  this  custom,  as  found  by  the 
jury,  the  consignee  was  bound  to  furnish 
lighters  along-side  the  ship;  and  a  safe 
delivery  to  them  would  have  discharged 
the  owners  of  the  ship  from  any  further 
care  of  responsibility  for  the  goods.  The 
construction  of  charter  parties  must  be  lib- 
eral, agreeable  to  the  intention  of  the  par- 
ties, the  usage  of  trade  in  general,  and  of 
the  particular  trade  to  which  the  contract 
relates.  Abbott  on  Shipping,  203,  246. 
The  manner  of  delivering  the  goods,  and 
consequently,  the  period  when  the  respon- 
sibility of  the  master  and  owner 
523  *will  cease,  depends  upon  the  custom 
of  particular  places,  and  the  usage  of 
particular  trades.  Abbott  on  Shipping* 
246  &  sequ.  The  general  rule,  therefore, 
applies  to  this  case.  The  vessel  and  cargo 
arrived  at  the  port  of  Cadiz  in  safety.  The 
master  gave  immediate  notice  of  his  arrival 
and  readiness  to  deliver  the  cargo.  This 
was  all  that  he  was  bound  to  do  at  any 
time ;  and  certainly  he  could  do  no  more, 
until  the  expiration  of  the  stipulated  lay 
days.  The  lighters  were  not  furnished  by 
the  consignee  or  his  agent  to  receive  that 
part  of  the  cargo  which  was  finally  lost, 
either  within  the  agreed  lay  days  or  after ; 
and  upon  the  principles  before  stated,  the 
defendants  were  bound  to  pay  freight  and 
primage  according  to  their  contract,  unless 
they  were  under  no  obligation  to  receive 
the  cargo  until  they  chose  to  receive  it ; 
or  unless  they  were  prevented  from  receiv- 
ing it,  by  circumstances  which  made  it 
impossible  for  them  to  unload  the  vessel 
before  she  was  lost. 

The  appellants  contend,  that  by  the 
terms  of  the  charter  party,  they  were  under 
no  obligation  to  unload  the  goods  until 
they  chose  to  do  so ;  and  that  they  had  a 
right  to  detain  the  vessel  as  long  as  they 
pleased,  paying  the  stipuldted  demurrage ; 
and  therefore,  the  non-delivery  of  the  cargo 
cannot  be  attributable  to  any  culpable 
laches  on  their  part,  of  which  the  appellees 
can  rightfully  complain.  They  argue,  that 
the  lay  days  were  compensated  for  in  the 
freight  to  be  paid  upon  the  delivery  of  the 
cargo;  that  any  additional  delay  was  com- 
pensated for  by  the  stipulated  demurrage ; 
and  that  so  long  as  they  were  willing  to 
pay  the  demurrage,  the  master  was  bound 
to  suspend  the  delivery  of  the  cargo,  retain- 
ing it  on  board  the  vessel,  at  the  peril  of 
losing  the  freight  if  the  cargo  should  be 
lost  and  never  delivered. 


The  best  examination  and  consideration 
which  I  have  been  enabled  to  give  to  the 
subject,  have  led  me  to  a  different  conclu- 
sion. The  very  contract  to  carry  for 
freight,  implies  in  its  nature,  on  the  one 
hand,  that  the  master  shall  submit  to  any 
delay  arising  from  necessity,  and  not 

524  from  *the  default   of    the    merchant; 
and  on  the  other,  that  the    mercnant 

shall  discharge  the  vessel  with  all  the  dis- 
patch possible,  under  existing  circum- 
stances: that,  if  there  were  no  stipulation 
for  lay  days,  and  the  landing  of  the  cargo 
were  prevented  for  any  length  of  time  by 
an  uncontrollable  necessity,  the  vis  major, 
such  as  storms,  ice,  or  the  orders  of  the 
government,  the  master  would  not  only  be 
entitled  to  no  damages  for  the  delay,  bat 
if  the  cargo  were  in  the  mean  time  lost,  he 
would  not  be  entitled  to  freight,  any  more 
than  if  it  had  been  lost  in  the  midst  of  the 
voyage;  whilst  if  the  delivery  of  the  cargo 
were  delayed  by  the  default  of  the  mer- 
chant, and  without  necessity,  the  master 
would  not  only  be  entitled  to  damages  for 
such  unnecessary  delay,  but  to  the  stipu- 
lated freight,  even  if  the  cargo  were  lost 
in  consequence  of  such  delay.  He  might 
land  the  cargo,  and  store  it  at  the  expense 
of  the  merchant,  retaining  a  lien  upon  it 
for  his  freight.  Without  a  stipulation  as 
to  the  time  to  be  allowed  for  unloading  and 
receiving  the  cargo,  each  case  might  give 
occasion  to  a  contest  between  the  parties, 
whether  the  merchant  had  used  due  dili- 
gence in  discharging  the  ship,  and  whether 
he  was  liable  for  damages  for  delay  in  un- 
loading; and  in  case  of  the  loss  of  the 
cargo  by  such  delay,  whether*  the  captain 
was  entitled  to  freight.  To  avoid  such 
controversies,  charter  parties  usually  con- 
tain a  stipulation  for  lay  days,  prescribing 
a  time  within  which,  if  the  ship  is  dis- 
charged, no  laches  can  be  imputed  to  the 
merchant,  and  if  the  cargo  is  lost,  no 
damages  nor  freight  claimed.  But,  this  stip- 
ulation has  no  further  effect  upon  the  obli- 
gations of  the  parties,  resulting  as  before 
said,  from  the  nature  of  the  contract,  so 
that  if,  by  the  default  of  the  merchant, 
the  vessel  were  not  discharged  within  the 
stipulated  lay  days,  the  parties  would  be 
in  the  same  situation  as  to  all  subsequent 
delay,  as  if  there  had  been  no  lay  daya 
agreed  upon.  If  by  the  merchant's  default, 
the  vessel  was  not  discharged  within  the 
lay  days,  the  captain  would  be  entitled  to 
damages  and  freight,  and  might  land 

525  the  cargo  as  aforesaid.     *But,  if  the 
unloading  were,  during  the  lay  days, 

prevented  by  an  irresistible  necessity,  and 
that  impediment  continued  after  the  expi- 
ration of  the  lay  days,  the  master  would 
be  bound  to  wait  until  the  impediment  was 
removed,  if  it  were  in  its  nature  tempo- 
rary ;  and  until  the  vessel,  with  due  dili- 
gence, could  be  unloaded,  without  any  right 
to  damages  for  the  delay,  beyond  the  lay 
days.  In  case  of  loss  of  the  cargo,  during 
the  impediment,  or  before  it  could  be  un- 
loaded after  the  impediment  removed,  he 
would  lose  his  freight.  This,  it  seems  to 
me,  would  be  the  effect  of  a  contract  con- 
taining no  stipulation  for  demurrage  after 
the  expiration  of  the  lay  days. 
In  such  cases,  two  questions  would  arise ; 
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first,  whether  the  delay  beyoad  the  lay 
days,  proceeded  from  the  default  of  the 
merchant;  and  if  so,  secondly,  what  was 
the  amount  of  the  damage  sustained  by 
the  master,  for  which  the  merchant  would 
be  responsible. 

The  first  of  those  questions  is  incapable, 
in  its  nature,  of  being  solved  by  any 
previous  stipulation  between  the  parties. 
The  second  may  be  adjusted  by  agreement 
between  the  parties,  before  as  well  as  after 
it  arises.  Accordingly,  there  is  usually 
found  in  every  charter  party,  a  stipulation 
to  pay  demurrage  for  delay;  sometimes 
after  the  expiration  of  the  lay  days,  some- 
times without  any  stipulation  as  to  lay 
days;  as  is  the  form  of  a  charter  party 
^iven  by  Beawes  in  his  Lex  Mercatoria, 
page  135.  The  natural  ofBce  of  a  stipula- 
tion to  pay  an  ascertained  sum  for  de- 
murrage, seems  to  be  only  to  liquidate 
beforehand,  the  damages  which  the  master 
may  be  entitled  to  claim,  for  a  delay 
occasioned  by  the  default  of  the  merchant. 
The  contract  of  the  master  to  deliver  the 
cargo,  necessarily  implies  a  stipulation  to 
submit  to  the  delay  necessary  for  discharg- 
ing the  ship,  in  consideration  of  the  freight 
agreed  to  be  paid.  To  say  that  in  case  of 
a  stipulation  to  pay  demurrage  without 
any  lay  days  being  agreed  on,  the  demur- 
rage would  be  payable    from    the   moment 

that  the  ship  arrived  at  her  port  of 
526      destination  and  notice  thereof,  *even 

during  the  time  necessary  for  un- 
loading, when  no  impediment  exists,  would 
be  to  contradict  the  implied  stipulation  of 
the  master  aforesaid,  and  to  render  the 
terms  of  the  contract  inconsistent  with 
each  other.  The  literal  meaning  of  the 
word  demurrage  seems  to  be,  a  delay 
occasioned  by  the  default  of  the  merchant. 
The  forms  of  charter  parties,  as  given  in 
Beawes'  Lex  Merc.  134,  135,  contain  stip- 
ulations, (not  to  pay  demurrage  for  delay, 
but)  to  pay  for  demurrage  so  much  per 
day. 

These  consequences,  deduced  from  the 
nature  of  the  contract,  may  be  con- 
trolled at  the  pleasure  of  the  parties,  ac- 
cordinir  to  their  agreement.  Are  they 
controlled  or  affected  bv  the  stipulations  of 
the  parties  in  this  case?  The  charter  party 
in  this  case,  seems  to  be  nothing  more 
than  an  abridgment  of  a  charter  party  in 
its  usual  form.  I  have  already  noticed, 
that  there  is  no  stipulation  for  the  delivery 
of  the  cargo.  That  is  necessarily  implied 
from  the  nature  of  the  contract,  and  from 
its  other  terms.  The  engagement  of  the 
owners  is  to  take  a  cargo  to  Cadiz,  with- 
out the  usual  exception  of  the  dangers  of 
the  seas.  Yet  that  exception  is  implied 
from  the  nature  of  the  contract,  and  the 
owners  would  not  have  been  responsible 
for  the  loss  of  the  cargo,  if  it  had  been 
lost  by  the  perils  of  the  sea.  Neither  is 
there  a  stipulation  as  usual,  that  the  ship 
shall  be  staunch,  well  manned,  and  pro- 
vided. Tet  there  was  an  obligation  on  the 
owners,  that  she  should  be  so,  implied 
from  the  nature  of  the  contract.  In  the 
clause  concerning  demurrage,  the  usual 
stipulation  to  pay  demurrage,  (^'if  any  shall 
be  by  the  default  of  the  shipper,")  is 
omitted.     But,  that  condition  seems  to    me 


to  be  implied  from  the  general  agreement 
to  pay  demurrage,  which  is  for  delay 
occasioned  by  the  default  of  the  freighter. 

But,  since  the  parties  may,  by  express 
contract,  vary  the  consequences  which  re- 
sult from  the  nature  of  the  contract,  and 
the  merchant  might  bind  himself  to  pay 
demurrage,  no  matter  what  was  the  cause 
of  the  delay,  it  may  be  argued,  that  the 
words  *  ^quarantine  always  excepted, 
527  provided  *it  is  enforced  with  such 
rigor  as  to  prevent  vessels  from  dis- 
charging and  landing  their  cargoes  during 
its  continuance,  and  not  otherwise,"  found 
in  this  charter  party,  have  the  eflFect  of  ex- 
cepting this  case  from  the  general  rule ; 
since  it  excuses  the  freighter  from  paying 
demurrage  in  a  specified  case,  in  which  he 
would  not  have  been  liable  under  the  gen- 
eral rule,  and  there  was  nu  necessity  for 
this  exception,  unless  he  was  to  be  liable 
in  all  other  events.  I  think  this  is  one  of 
the  cases,  to  which  the  maxim  ^'expressio 
eorum  quoe  tacite  insunt  nihil  operatur" 
applies,  Abbott  on  Shipping,  242,  243;  as 
the  exception  of  the  danger  of  the  seas  does 
not  deprive  the  owner  of  his  right  to  be 
exempted  from  responsibility  for  the  goods 
if  lost  by  the  act  of  God,  as  by  lightning ; 
Abbott  on  Shipping,  295,  or  by  pirates. 
Ibid.  292. 

Some  of  the  cases  which  have  led  me  to 
this  view  of  the  effect  of  the  contract  to 
pay  demurrage,  are  the  following :  Jamie- 
son  Ac.  V.  Laurie,  6  Bro.  Pari.  Cas.  474, 
(2d  edition.)  There  the  stipulation  was  to 
load  the  ship  by  an  appointed  day,  and  no 
provision  for  demurrage.  The  ship  was 
delayed  at  the  request  of  the  freighter's 
agent,  and  compensation  in  the  nature  of 
demurrage  allowed  for  the  delay. 

In  Stuck  V.  Tenant,  Abbott,  233,  the 
running  days  for  receiving  and  delivering 
the  cargo  were  fixed  by  the  charter  party 
at  50  days,  with  permission  to  the  freighter 
to  keep  her  a  further  time  upon  payment 
of  51.  per  day.  Upon  a  suit  for  twenty 
days'  demurrage,  the  defence  was,  that 
the  freighter,  intending  to  bond  and  ware- 
house the  goods,  had  done  all  that  was 
necessar3^  on  his  part  for  that  purpose,  and 
that  the  dock  company  had  delayed  to  land 
and  warehouse  them.  Held,  that  the 
freighter  was  answerable  for  the  delay,  as 
it  would  not  have  happened,  if  he  had 
thought  ft  to  discharge  the  duties,  instead 
of  giving  security  for  the  payment;  and 
the  Chief  Justice  thought  that  the  freighter 
would  have  been  liable,  if  the  company  had 
improperly  refused  or  delayed  to 
528  unload  the  vessel.  *I  suppose  that 
by  this  was  meant,  that  if  they  could 
have  been  landed  not  otherwise  than  by  the 
company,  the  freighter  would  have  been 
liable  for  their  default;  because  the  com- 
pany would  have  been  liable  over  to  him 
for  the  damages  sustained.  But,  if  the 
failure  to  unload  had  proceeded  from  the 
act  of  God,  or  the  government,  against 
which  the  freighler  could  have  no  redress, 
the  case  implies  that  he  would  have  been 
excused ;  as  a  carrier  is  excused  for  loss 
by  the  act  of  God,  or  public  enemies,  but 
not  by  the  act  of  any  one  responsible  for 
his  acts. 

So,  in  a  case  (stated    in   Jaccbson's  Sea 
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LawB,  250,)  of  a  charter  party  stipulating 
for  lay  days  and  demurrage,  and  an  action 
for  demurrage,  the  defence  was  that  the  un- 
loading was  prevented  by  ice.  The  decree 
was,  **that  the  freighter  was  liable  for  the 
demurrage,  unless  he  could  prove  that  the 
discharge  of  the  vessel  was  impossible;'* 
and  of  course,  upon  such  pioof,  he  would 
not  be  liable. 

I  have  already  observed,  that  the  legal 
effect  of  a  contract  simply  to  carry  and 
receive  a  cargo,  in  which  either  party 
would  be  excused  from  responsibility,  if 
prevented  from  performing  his  undertak- 
ing by  an  irresistible  necessity  against 
which  he  could  have  no  redress  (as  the 
master,  by  the  destruction  of  the  cargo  by 
tempest  or  lightning  before  it  was  possible 
to  carry  and  deliver  it,  or  the  owner,  by 
the  destruction  of  it  before  it  was  possible 
to  receive  it,)  may  be  controlled  by  the 
contract  of  the  parties.  The  master  may 
bind  himself,  at  all  events,  to  deliver  the 
cargo  safely,  and  so  to  insure  against  all 
accidents;  or  the  merchant  may  bind  him- 
self, at  all  events,  to  unload  the  vessel  in 
a  given  time,  or  to  answer  for  the  conse- 
quences, if  that  is  not  done  from  any 
cause.  In  each  particular  case,  the  ques- 
tion whether  either  party  intends  so  to 
bind  himself,  depend  upon  the  particular 
covenants  which  he  has  stipulated  to  per- 
form. 

Thus,  in  Hadley  v.  Clarke,  the  embargo 
of  two  years,  which  prevented  the  master 
from  carrying  the  goods,  according  to  his 
contract  during  that  time,  did  not 
529  make  it  ^impossible  to  do  it,  when- 
ever the  embargo  was  taken  off;  and 
a.3  embargo  is  always,  in  such  cases,  con- 
sidered as  a  temporary  impediment,  which 
both  parties  are  bound  to  submit  to,  with- 
out either  being  responsible  to  the  other; 
but  it  never  dissolves  the  contract.  If  the 
goods  had  been  destroyed  without  the  de- 
fault of  the  master,  and  so  that  he  would 
have  had  no  remedy  over,  or  if  the  carry- 
ing of  the  goods  had  been  peremptorily  pro- 
hibited by  the  government,  the  master 
would  not  have  been  responsible. 

In  the  three  cases  in  3  Taunt.  386,  the 
contract  was,  that  the  ** goods  were  to  be 
taken  out  in  twenty  days  after  arrival,  or 
each  of  the  shippers  to  pay  41.  per  day  de- 
murrage." The  goods  were  by  law  re- 
quired to  be  landed  at  a  particular  dock ;  a 
regulation  presumed  to  be  known  to  the 
contracting  parties,  when  they  fixed  upon 
twenty  days,  within  which  the  parties 
stipulated  to  unload  the  vessel.  The  delay 
in  taking  out  the  goods  arose,  not  from 
accidental  and  unforeseen  causes,  but  from 
the  nature  of  the  trade.  The  law  required 
all  goods  of  that  description  to  be  landed 
at  a  particular  place;  and  so  many  vessels 
were  there  to  be  unloaded,  that  the  plain- 
tiffs' vessel  could  not  be  unloaded  within 
the  twenty  days.  The  hazard  of  this  de- 
lay, arising  out  of  a  known  and  usual  state 
of  things,  was  the  very  hazard  contracted 
for.  The  hazard  of  the  delay  of  the  first 
twenty  days,  the  ship-owner  took  upon 
himself;  and  of  all  beyond  that,  the  ship- 
pers took  upon  themselves.  If,  after  the 
twenty  days,  the  vessel  had  foundered  in 
port  from  a  storm,  and  the  goods  been  lost, 


although  the  shippers  would  have  t>een  lia- 
ble upon  this  construction  of  the  contract 
for  the  demurrage,  I  incline  to  think  they 
would  no  have  been  liable  for  the  freight. 
The  case  of  Paradine  v.  Jane,  cited  in 
Hadley  v.  Clarke,  was  this:  To  an  action 
of  debt  for  rent  upon  a  lease  for  years,  the 
tenant  pleaded,  that  ^^Prince  Rupert,  an 
alien  and  enemy,  invaded  the  country  with 
an  army,  and  turned  and  kept  him  out  of 
the  tenement  leased,"  &c.  The  Court  de- 
cided, that  he  was,  notwithstanding, 

530  bound   by  *his   covenant   to  pay    the 
rent,  as  he   would  have  been    if   the 

land  had  been  surrounded  by  water.  The 
Judges,  in  discussing  this  case,  laid  down 
some  rules,  and  stated  some  cases,  by  way 
of  exemplifying  them;  the  substance  of 
which  was,  that  when  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled 
to  perform  it  without  any  default  in  him, 
and  has  no  remedy  over,  there  the  law  will 
excuse  him ;  as  in  case  of  waste,  if  a  bouse 
be  destroyed  by  tempest  or  enemies.  But, 
when  a  party,  by  his  own  contract,  creates 
a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity;  as  if 
a  tenant  covenants  to  repair,  and  the  house 
be  destroyed  by  lightning  or  enemies,  he 
is  bound  to  repair.  And  it  was  added,  as  a 
reason  for  the  principal  judgment,  that  as 
the  tenant  was  entitled  to  the  casual  profits, 
he  ought  to  bear  the  casual  loss. 

This  case,  and  the  principles  laid  down  in 
it,  seem  to  me  to  have  no  bearing  upon  the 
case  at  bar.  In  all  the  cases  specified,  the 
accident  did  not  make  it  impossible  for 
the  party  to  do  what  he  contracted  to  do. 
The  tenant,  in  the  one  case,  might  pay  the 
rent,  notwithstanding  the  invasion  of 
Prince  Rupert;  and  in  the  other,  might  re- 
build the  house,  notwithstanding  the  de- 
struction, by  lightning  or  enemies.  But,  in 
the  latter  case,  if  the  land  had  been  over- 
whelmed by  the  sea,  or  sunk  by  an  earth- 
quake, or  condemned  for  the  public  use, 
then  the  tenant  would  be  prevented  by  the 
vis  major,  from  doing  the  thing  contracted 
for,  in  any  possible  way.  He  could  not 
build,  repair  or  re-build ;  and  the  question 
would  be  in  that  case,  whether  he  was  re- 
sponsible for  damages  for  not  performingr 
his  covenant?  I  think  not ;  and  this  is  onr 
case. 

By  a  simple  contract  to  carry,  I  do  not 
think  the  master  of  a  ship  covenants 
against  all  accidents,  or  makes  himself  an- 
swerable for  tlie  loss  of  the  goods  by 
shipwreck,  a  public  enemy,  or  any  other 
unavoidable  accident;  although  there  is  in 
his  contract  no  exception  of  the  perils  of 
the  sea  or  any  other,  as  in  this  case. 

531  It  becomes  impossible,  ^without  his 
default,  to  do  what  he  has  under- 
taken. He  cannot  carry  what  no  longer 
exists.  Nor  do  I  think  it  can  be  inferred 
from  a  mutual  agreement  to  allow  a  given 
time  for  unloading,  that  the  party  cove- 
nants to  unload  at  all  events,  within  that 
time,  even  if  it  became  impossible  to  do  so, 
by  the  state  of  the  elements,  or  the  de- 
struction of  the  property  without  the  de- 
fult  of  the  owner,  or  by  the  acts  of  those 
who  cannot  be  made    responsible    to   him. 

I  conclude,  therefore,  that   if  it  was  im- 
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poasible  to  nnload  the  vessel  before  she 
was  lost  with  the  residue  of  the  cargo,  the 
plaintiffs  are  neither  entitled  to  demurrage 
nor  to  freight  upon  the  tobacco  lost.  But, 
if  the  vessel  could  have  been  unloaded  and 
•discharged  within  the  lay  days,  or  there- 
after, before  she  was  lost,  and  the  failure 
to  unload  her  proceeded  from  the  default  of 
the  defendants  or  their  agents,  the  freight 
was  due  from  the  moment  that  default  in- 
curred ;  and  demurrage  also  was  due  from 
that  time,  or  from  the  expiration  of  the 
lay  days,  if  the  default  happened  within 
the  lay  days.  And  although  it  might  have 
been  possible  to  unload  the  vessel  within 
the  lay  days,  or  before  she  was  lost ;  yet,  if 
the  delay  in  unloading  her  was  with  the  as- 
sent of  the  master,  then  the  defendants 
would  not  have  been  in  default,  nor  have 
been  answerable,  either  for  freight  or  de- 
murrage. Volenti  son  fit  injuria.  The 
facts  upon  which  the  rights  of  the  plain- 
tiffs, and  responsibility  of  the  defendants 
depend,  are,  whether  it  was,  under  existing 
circumstances,  impossible  to  unload  the 
vessel  or  not ;  if  not  impossible,  at  wuat 
time  she  might  have  been  unloaded ;  and 
if  it  were  possible  to  unload  her,  whether 
the  obligation  of  the  defendants  to  unload 
her,  was  waived  by  the  master,  and  the  de- 
lay consented  to  by  him:  In  short, 
whether  the  defendants  or  their  agents 
were  in  default  or  not. 

If  these  conclusions  are  just,  then  the 
special  verdict  does  not  find  sufficient 
matter  to  enable  us  to  give  judgment  upon 
it  either  way.  It  does  not  find  an  impos- 
sibiUty  to  discharge  the  vessel;  but 
532  it  finds  facts  upon  which  an  *infer- 
ence  as  to  that  fact,  might  be  made 
either  way;  an  inference  which  it  belongs 
exclusively  to  a  jury  to  make.  It  finds 
facts,  from  which  it  might  be  inferred,  that 
Hackley  purposely  left  the  tobacco  on  board, 
iintil  he  made  up  his  mind  what  to  do  with 
it.  It  finds  facts,  from  which  it  might  be 
inferred  or  not,  that  the  captain  consented 
to  the  delay  in  discharging  the  cargo :  that 
he  not  only  did  not  call  upon  Hackley  to 
discharge  the  cargo,  after  he  was  informed 
he  had  authority  to  receive  and  dispose  of 
the  tobacco,  but  failed  to  make  his  protest 
against  the  delay.  Whether  these  circum- 
stances amounted  to  proof  of  assent  by  the 
captain  to  the  delay,  was  a  matter  exclu- 
sively for  the  jury,  and  would  depend  upon 
the  custom  of  merchants  and  ship-owners, 
in  respect  to  such  protents,  and  the  effect 
of  a  failure  to  protest ;  which  would  de- 
pend upon  evidence  as  to  the  custom,  to  be 
given  to  the  jury. 

These  facts  are  not  ascertained  by  the 
verdict,  which  must  therefore  be  set  aside, 
and  a  new  trial  awarded. 

The  PRESIDENT. 

The  contract  on  which  this  actioq  is 
fonoded,  though  not  under  seal,  is  in  the 
nature  of  a  charter  party.  It  contains  the 
usual  stipulations  in  such  instruments, 
and  subjects  the  parties  to  like  obligations. 
The  delivery  of  the  cargo  at  the  port  of 
delivery,  is  a  precedent  condition,  and 
must  be  performed  to  entitle  the  plaintiffs 
to  freight,  under  the  contract  itself.  This 
obligation  on  the  part  of  the  ship-owners, 
is  implied  in  the  stipulation    in    the   con- 


tract to  carry  the  cargo  from  Richmond  in 
Virginia,  to  Cadiz  in  Spain ;  and  by  the 
bills  of  lading,  which  are  made  a  part  of 
the  special  verdict,  they  expressly  engage 
to  deliver  the  cargo  to  James  C.  Wardrop, 
consignee  of  the  defendants  at  that  port. 
Hence  it  is  a  general  principle,  that  freight 
is  never  due,  till  it  is  earned  by  a  right- 
ful delivery  of  the  cargo.  In  an  action  on 
the  charter  party  alone,  there  is  no  excep- 
tion to  this  rule;  because,  on  general 

533  principles,  *the  party  who  is  to    per- 
form a  precedent  condition,  must  shew 

that  he  has  performed  it,  to  entitle  him  to 
his  action,  if  he  relies  solely  on  the  con- 
tract. If  he  is  prevented  from  performing 
it  by  the  acts  or  omissions  of  the  other 
party,  or  by  .any  thing  else  that  will  ex- 
cuse him,  the  ground  of  his  action  is 
changed,  and  that  ground  must  be  set  out 
in  the  pleadings.  It  is  so  set  out  in  the 
declaration  in  this  case.  The  ground  is, 
that  the  defendants  failed  in  providing, 
and  having  refidy  at  the  port  of  delivery, 
a  consignee  or  agent  to  receive  the  cargo ; 
in  consequence  of  which,  the  vessel  was  de- 
layed and  lost  before  the  cargo  could  be  de- 
livered; and  on  this  ground,  and  not  on 
the  ground  that  the  plaintiffs  had  per- 
formed their  contract,  must  they  rely. 
The  special  verdict  and  case  agreed,  nave 
application  to  this  case,  and  no  other.  If 
it  were  a  demurrer  to  evidence,  instead  of 
a  special  verdict,  I  should  incline  to  the 
opinion,  upon  the  facts  stated  in  the  spe- 
cial verdict,  that  if  there  was  default  any 
where,  it  was  in  the  plaintiffs  and  not  in 
the  defendants.  I  should  rather  infer  from 
the  facts  and  circumstances  stated,  that 
the  cargo  remained  on  board  with  the  as- 
sent of  the  master  and  agent  of  the  con- 
signee, until  it  was  lost.  But,  on  a  special 
verdict,  no  fact  is  to  be  inferred  by  the 
Court ;  and  the  enquiry  is,  is  the  verdict 
sufficiently  certain  to  found  a  judgment 
upon,  either  for  plaintiffs  or  defendants? 
My  own  impression  is,  that  it  Is  not.  The 
gist  of  the  action  on  the  special  counts  in 
the  declaration  is,  that  the  defendants  failed 
in  providing  and  having  ready  at  the  port 
of  Cadiz,  a  consignee  to  receive  the  cargo. 
The  findings  of  the  jury  which  apply  to 
this  charge,  are,  that  the  master,  on  his 
arrival  on  the  19tb  of  January,  1810,  at  the 
port  of  Cadiz,  reported  his  arrival  to 
Richard  S.  Hackley,  vice  consul  for  the 
United  States  at  that  place,  and  also  agent 
for  the  consignee  Wardrop  as  to  the  flour, 
but  not  as  to  the  tobacco  part  of  the  cargo ; 
and  notified  him  that  he  was  then  and  there 
ready  to  deliver  the  cargo,  according  to 
the  contract:  that  the  said  Wardrop,  the 
consignee,   was  at   that   time  absent 

534  from  Cadiz   at   Valentia,  and  *so  re- 
mained until  July,  1810;  to  whom  the 

said  Hackley  transmitted  the  letters  of  the 
defendants,  which  had  been  delivered  to 
him  by  the  master;  of  which  the  master 
had  notice:  that  about  ten  days  from  the 
arrival  of  the  vessel  and  cargo  at  Cadiz, 
the  said  Hackley  did  receive  instructions 
from  the  said  Wardrop,  relative  to  the 
tobacco  part  of  the  cargo,  and  undertook  to 
act  as  agent  of  the  defendants  concerning 
the  same,  and  gave  notice  thereof  to  the 
master ;  but  gave  no  directions   whatever^ 
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at  any  time,  touching  that  part  of  the 
cargo ;  nor  did  the  master  apply  for  any : 
that  between  the  19th  day  of  January, 
1810,  and  the  1st  of  March  following,  in- 
clusive, the  said  Hackley  received  from  on 
board  the  vessel,  741  barrels  of  flour,  and 
paid  the  freight.  So  far  then,  the  facts 
do  not  support  the  charge  in  the  declara- 
tion to  which  they  apply.  In  ten  days 
from  the  arrival  of  the  vessel,  the  defend- 
ants had  an  asrent  at  the  port  of  delivery, 
as  to  the  whole  cargo,  and  cannot  be  said  to 
have  failed  in  providing  and  having  ready, 
at  the  port  of  delivery,  a  consignee  to  re- 
ceive the  cargo,  in  consequence  of  which, 
the  vessel  was  delayed  and  lost;  as  is 
charged  in  the  declaration.  Ten  days  were 
pot  an  unreasonable  delay  after  the  arrival 
of  the  vessel  in  another  quarter  of  the  globe ; 
and  the  notice  from  Hackley,  that  he  was 
the  agent  of  the  consignee  after  that  time, 
as  to  the  tobacco  also,  was  notice  that  he 
was  ready  to  receive  it,  according  to  the 
usage  of  the  port,which  is  found  by  the  jury ; 
though  he  gave  no  directions  to  the  master 
respecting  it.  The  running  days  to  be 
paid  for  in  the  freight  had  not  expired; 
ten  days  of  them  remained,  and  the  vessel 
was  not  lost  until  the  9th  of  March  follow- 
ing. The  delay  charged  in  the  declaration 
refers  to  the  failure  to  have  a  consignee 
ready  to  receive  the  cargo,  on  its  arrival  at 
the  port  of  delivery.  But  suppose  it  to 
refer  to  the  time  which  elapsed  after  notice 
to  the  master  that  Hackley  was  agent  as 
to  the  tobacco  part  of  the  cargo.  It  is  ex- 
pressly found  by  the  jury,  that  after  that 
notice,  the  master  did  not  apply  for  direc- 
tions as  to  that  part  of  the  cargo ;  nor 
535  is  it  *found  that  he  made  his  protest, 
as  is  the  usage  on  the  failure  of  the 
consignee  to  receive  the  cargo.  To  dis- 
pense with  this,  there  is  no  finding  of  the 
jury  of  any  readiness  on  the  part  of 
master,  to  deliver  the  tobacco;  unless  the 
finding  of  the  jury,  that  between  the  19th 
of  January,  1810,  and  the  Ist  of  March  fol- 
lowing, Hackley  received  the  flour,  is  to 
be  considered  as  sufficient.  But,  this  is 
too  uncertain.  If  Hackley  received  the 
flour,  before  he  was  agent  for  the  to- 
bacco, when  he  informed  the  master  of 
that  fact,  it  was  the  duty  of  the  master 
to  give  him  notice,  that  he  was  ready 
to  deliver  it  also,  though  he  (Hackley,) 
had  given  no  directions  respecting  it. 
The  general  notice  given  by  the  master 
of  his  arrival,  &c.  applied  to  the  flour; 
as  to  which,  Hackley  was  their  agent, 
and  not  to  the  tobacco,  as  to  which  there 
was  no  agent  at  the  time.  If,  on  the 
contrary,  the  flour  was  received  by  Hackley 
after  he  was  agent  for  the  tobacco,  the 
general  notice  might  be  made  to  apply  to 
both.  But,  the  jury  have  not  so  found  it; 
nor  can  the  Court  infer  the  fact  either  way. 
The  verdict  is  uncertain  in  another  re- 
spect. If,  owing  to  the  state  of  things 
found  by  the  jury,  at  the  port  of  Cadiz, 
it  was  impracticable  to  land  the  cargo 
(according  to  the  usage  of  the  port, 
which  is  found  by  the  jury,)  it  would  re- 
pel the  allegation  of  delay  charged  in  the 
declaration,  taking  it  in  its  broadest  sense, 
and  making  it  apply  to  the  time,  after 
which  there  was  an    agent   to   receive   the 


whole  cargo.  The  finding  of  the  jury,  that 
all  the  boats  and  lighters  were  subject  to 
impressment  by  the  Spanish  government  i- 
that  many  of  them  were  impressed ;  and 
also  that  many  vessels  remained  in  the 
port  unloaded;  are  facts  from  which  it 
might  have  been  inferred  by  the  jury,  in 
connection  with  other  facts  found,  that  it 
was  either  impracticable  or  not,  to  land  the 
cargo.  But,  the  verdict  has  done  neither. 
The  finding  that  it  was  difficult  to  procure 
boats  and  lighters,  and  that  when  procured, 
they  were  liable  to  impressment,  is  only 
evidence  one  way  or  the  other.  Upon  a  de- 
murrer to  evidence,  the  Court  might 
536  do  it;  but  not  *on  a-  special  verdict. 
But,  there  are  other  facts  found  by 
the  jury,  that  leave  the  mind  in  some  un- 
certainty as  to  the  cause  of  delay.  The 
jury  find  that  it  was  not  the  intention  of 
the  shippers  of  the  cargo  to  land  it  at 
Cadiz,  unless  a  certain  price  could  be 
gotten  for  it.  The  contract  stipulates  for 
twenty  lay  days,  which  must  be  paid  for 
in  the  freight,  and  an  indefinite  demur- 
rage after  the  expiration  of  the  lay  days  at 
$50  per  diem.  They  might  have  inferred 
from  these  facts,  and  from  the  disturbed 
state  of  thing  at  the  port,  that  the  cargo 
remained  on  board  with  the  assent  of  the 
master  and  the  agent;  and  if  so,  there 
was  no  default  in  the  agent. 

I  think,  therefore,  that  the  verdict  is  im- 
perfect in  several  respects :  that  it  is  un- 
certain as  to  the  fact  of  notice  from  the 
master,  that  he  was  ready  to  deliver  the 
tobacco,  after  the  agent  notified  him  that 
he  was  agent  as  to  that  part  of  the  cargo  ; 
and  defective  in  not  finding  the  fact  one 
way  or  the  other,  deducible  from  the  evi- 
dence in  relation  to  the  practicability  of 
landing  the  cargo,  under  the  circumstances 
of  the  case. 

On  these  grounds,  I  think  the  judgment 
ought  to  be  reversed,  the  verdict  set  aside 
for  uncertainty,  and  a  venire  de  novo 
awarded.^ 


537 


*Vanlew  v.  Bohannan,  &c. 

November,  1826, 
Chancery  Practice— Defence  Available  In  ■  Coort   of 

Lew.t— It  Is  a  gCDeral  rule,  that  a  Court  of  Equity 
will  not  allow  a  man  to  make  a  defence  which  he 
might  have  made  in  a  Court  of  law.  unless  be 
shews  some  ffood  reason  why  he  did  not  make 
that  defence  in  the  Court  of  Law. 
Same— 5MDe.— But,  if  the  defendant  In  Equity  does 
not  insist  upon  that  objection,  but  yoluntarily 
ffoes  into  the  merits  of  the  case,  and  in  his  answer 
admits  facts,  which,  if  they  had  appeared  to  the 
Court  of  Law,  would  have  produced  there  a  dif- 
ferent result,  a  Court  of  .Equity  ought  to  grant 
relief. 

Vanlew  filed  a  bill  in  the  Richmond 
Chancery  Court,  stating  the  following- 
case  :  that  a  certain  John  P.  Shields,  exe- 
cuted his  note  in  favor  of  Samuel  O. 
Adams  and  the  complainant,  then  mer- 
chants and  partners,  trading  under  the 
firm  of  Adams  &  Vanlew,  for  the  sum  of 
$106  87 :  that  after  the  said  firm  was  dis- 
solved, the  said  note  was  transferred  to 
Bohannan  in  blank,  in  the  name  of  Adams 


•Judges  Cabkll  and  Coalter  absent 
TSee  monographic  note  on  "Jurisdiction'*  appended 
to  Phippen  V.  Durham.  8  Oratt.  457.  The  prin- 
cipal case  is  cited  in  Hudson  y.  Kline,  9  GratU  888: 
Dey  V.  Martin.  78  Va.  ^,  and  distinguished  in  Col- 
lins V.  Jones,  6  Leiffh  588. 
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A  Vanlew,  by  the  said  Adams :  that  it  was 
anderstood  and  agreed  between  Bohannan, 
Adams  and  Vanlew,  that  the  aaid  note  was 
taken  bj  Bohannan  for  as  much  as  it  was 
worth,  and  that  he  was  not  to  consider 
Adams  and  Vanlew  responsible  to  him,  if 
the  money  conld  not  be  recovered  of 
Shields:  that  suit  was  instituted  by 
Bohannan,  as  assignee  of  Adams  & 
Vanlew,  against  Shields,  and  judgment 
obtained;  upon  which  judgment  a  Ca.  8a. 
issued,  and  the  defendant  took  the  oath  of 
.  insolvency:  that  the  said  note  was  passed 
to  Greenhow,  and  came  to  the  hands  of 
Diddep,  without  any  endorsement  by  Green- 
how  :  that  suit  was  brought  on  the  said 
note  against  the  complainant,  as  surviving 
partner  of  the  firm  of  Adams  &.  Vanlew, 
apon  the  endorsement  by  Bohannan,  for 
the  benefit  of  the  said  Diddep:  that  no  de- 
fence was  made  at  law,  in  consequence  of 
the  absence  of  a  witness  who  had  left 
Richmond,  without  his  residence  being 
known:  that  when  the  cause  was  tried, 
neither  the  complainant  no  his  counsel 
was  present,  to  move  for  a  continuance, 
on  account  of  the  absence  of  the  said  wit- 
ness. He  therefore  prayed  for  an  injunc- 
tion to  the  said  judgment. 

538  *The  injunction  was  awarded. 
The     answer     of    Bohannan     and 

I>iddep  admits,  that  the  note  in  question 
was  assigned  after  the  dissolution  of  the 
partnership  of  Adams  Sl  Vanlew;  the  said 
Adams  then  acting  with  full  authority,  as 
the  agent  of  his  co-partner,  Vanlew :  that 
it  is  not  true,  that  it  was  expressly  agreed 
and  understood  between  Bohannan  and 
Adams,  that  the  former  was  to  take  the 
note  without  any  liability  on  the  part  of 
Vanlew,  if  Shields  should  prove  unable  to 
pay  it :  that  the  note  was  assigned  to  Bo- 
hannan, by  Adams,  in  part  payment  of  a 
debt  due  by  him  to  Bohannan,  who  did  not 
consider  Vanlew  as  bound  for  the  payment, 
at  the  time  of  the  assignment:  that  before 
the  note  was  transferred  to  Diddep,  he  ap- 
plied to  Vanlew,  who  did  no  then  deny  his 
liability;  and,  although  he  afterwards  re- 
fused to  pay  it,  he  never  alleged  that  the 
note  was  assigned  without  recourse  to  him. 
As  to  the  surprise  alleged,  in  the  trial  at 
law,  the  defendants  call  for  proof  of  the 
allegration,  &c. 

The  injunction  was  dissolved,  and  an 
appeal  was  allowed  by  a  Judge  of  this 
Court. 

J.  Myers,  and  the  Attorney  General,  for 
the  appellant. 

Scott,  for  the  appellees. 

The  counsel  for  the  appellant  made  four 
objections  to  the  decree : 

1.  That  the  note  was  endorsed  to  Bohan- 
nan by  Adams,  as  agent  of  the  firm  of 
Adams  &  Vanlew,  subsequent  to  the  disso- 
lution of  the  partnership,  and  for  the  pay- 
ment of  Adams'  individual  debt,  which  was 
known  to  the  said  Bohannan,  at  the  time  of 
the  transfer  of  the  said  note. 

2.  That  the  note  was  endorsed  long  after 
its  maturity,  and  consequently,  subject,  in 
the  hands  of  the  subsequent  holders,  to  all 
the  equity  of  the  complainant  against  the 

said  Bohannan. 

539  *3.  That  if  endorsed  before  its  ma- 
tnrity,  Vanlew   was   exonerated,    by 


reason  of  the  failure  to  place  the  note» 
(which  was  a  negotiable  note,)  in  bank, 
and  to  protest  the  same. 

4.  That  the  judgment  at  law,  was  ob- 
tained by  surprise  against  the  complain- 
ant. 

For  the  appellees,  it  was  contended,  that 
a  judgment  having  been  obtained  at  law, 
and  no  sufiBcient  excuse  being  offered  why 
the  defence  was  not  made  there,  (the  mat- 
ter of  defence  being  purely  legal, )  a  Court 
of  Equity  cannot  now  grant  relief,  accord- 
ing to  established  principles. 

November  9.  JUDGE  CABEI^L  delivered 
the  opinion  of  the  Court.* 

John  P.  Shields,  being  indebted  to  Sam- 
uel G.  Adams  and  John  Vanlew,  merchants 
and  partners,  trading  under  the  firm  of 
Adams  &  Vanlew,  executed  his  note  to  the 
said  Adams  Sl  Vanlew,  for  the  sum  of 
S106  87,  on  the         day  of  in  the  year 

1816.  The  said  note  was,  some  time  there- 
after, and  after  the  expiration  of  the  part- 
nership of  Adams  &  Vanlew,  transferred 
by  the  said  Samuel  G.  Adams,  in  the  name 
of  Adams  &  Vanlew,  to  a  certain  Thomas 
Bohannan,  in  payment  of  an  individual 
debt,  due  from  the  said  Samuel  G.  Adams 
to  the  said  Bohannan.  The  said  note  was 
transferred  by  the  said  Bohannan,  but 
without  his  endorsing  the  same,  to  George 
Greenhow,  and  afterwards  came  into  the 
hands  of  Thomas  Diddep,  without  any 
other  endorsement  than  that  of  Adams  &. 
Vanlew  to  Bohannan.  Suit  was  brought 
on  the  said  note,  in  the  name  of  Bohannan, 
assignee  of  Adams  &  Vanlew,  against 
John  P.  Shields,  who  took  the  benefit  of 
the  insolvent  laws.  It  being  thus  ascer- 
tained that  nothing  was  to  be  made  from 
Shields,  an  action  was  instituted  in  the 
name  of  Thomas  Bohannan,  for  the  benefit 
of  Thomas  Diddep,  against  John 
540  Vanlew,  surviving  partner  *of  Adams 
&  Vanlew,  for  the  purpose  of  subject- 
ing him  to  the  payment  of  the  said  note, 
in  consequence  of  the  endorsement  afore- 
said, by  Samuel  G.  Adams,  in  the  name  of 
Adams  &  Vanlew;  and  a  judgment  was  ob- 
tained for  $116  89.  The  object  of  the  bill 
is  to  be  relieved  against  this  judgment. 

It  is  incontrovertible,  that  if  the  facts 
above  stated,  had  been  exhibited  at  the 
trial  at  law,  no  judgment  could  have  been 
obtained  against  Vanlew.  But  as  that  de- 
fence was  not  made  in  the  Court  of  law, 
the  question  is,  whether  a  Court  of  Equity 
can  grant  the  relief  now  sought. 

The  rule  has  been  long  established,  that 
a  Court  of  Chancery  will  not  entertain  a 
bill  for  the  purpose  of  allowing  a  man  to 
make  a  defence,  which  he  might  have  made 
in  the  Court  of  law;  unless  he  shews  some 
good  reason  why  he  did  not  avail  himself 
of  that  defence  in  the  Court  of  law.  This 
rule  is  founded  on  the  principle,  that  there 
ought  to  be  an  end  of  litigation ;  and  that, 
consequently,  where  a  matter  has  been  once 
fairly  investigated  and  decided  in  one 
forum,  it  shall  not  again  become  the  sub- 
ject of  controversy  in  another.  It  was  in- 
tended as  a  shield  for  the  party  who  had 
prevailed  at  law.  But,  if  he  does  not 
choose  to  avail  himself  of  its  benefit,  if  he 
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yoluntarily  ^oes  into  the  merits  of  the 
case,  and  in  his  answer,  admits  facts, 
which,  if  they  had  appeared  to  the  Court 
of  Law,  would  have  there  produced  a  differ- 
ent result,  neither  the  rule,  nor  the  princi- 
ple of  the  rule,  is  violated  by  pronouncing 
a  decree,  justified  by  his  own   admissions. 

This  view  of  the  subject,  is  decisive  of 
the  case  before  us,  and  supersedes  the 
necessity  of  determining  whether  Vanlew 
has  proved  a  sufficient  excuse  for  not  having 
defended  himself  at  law.  The  plaintiff,  in 
the  judgment  at  law,  has  admitted  in  his 
answer,  that  the  note  due  to  Adams  & 
Vanlew,  was  assigned  to  him  by  Adams, 
for  an  individual  debt  due  to  him  by 
Adams,  and  that  at  the  time  of  the  as- 
signment, he  did  not  consider  Van- 
541  lew  bound.  ^Thia  unauthorised  and 
improper  act  of  Adams,  could  not 
impose   any  obligation  on  Vanlew. 

The  order  of  the  Chancellor,  dissolving 
the  injunction,  should  be  reversed,  and  the 
injunction  perpetuated. 


Shields  v.  The  Commonwealth. 

November.  1826. 

Contract  with  Executive -Refusal  of  Executive  to  Give 
Orders  under— Remedy.— A  contract  Is  made  with 
the  Executive,  under  an  authority  grlven  them  by 
law:  which  directs,  that  the  Auditor  shall  issue 
warrants  upon  the  orders  of  the  Executive.  The 
Executive  refuse  to  grive  such  order.  The  party 
afffrrieved  may  resort  to  the  Ck)urt.s.  by  original 
petition,  and  have  his  rigrhts  enforced  by  their 
judgment. 

Same— Same— Same— Equity  Jurisdiction.— It  seems, 
that  in  such  cases,  the  party  may  obtain  redress 
either  in  Courts  of  Law  or  Equity,  as  the  circum- 
stances of  the  case  may  give  jurisdiction  to  either 
tribunal.    Per  Gbben,  Judge. 

Equity  Jurisdiction— Lost  Instrument.*— Equity  has 
jurisdiction  wherever  a  lost  instrument  Is  to  be 
set  up,  notwithstanding  that  the  CJourts  of  Law 
now  exercise  jurisdiction  in  the  same  cases. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  The  case  was  submitted 
in  this  Court  without  argument;  and  the 
following  opinion  gives  a  complete  history 
of  it. 

November  13.  JUDGE  GREEN  delivered 
the  opinion  of  the  Court. t 

The  act  of  February  28,  1816,  enacted, 
**that  the  Executive  be,  and  they  are 
hereby  authorised  to  contract  with  some 
person  or  persons,  for  regulating  the  sur- 
face of  the  public  square,  in  the  city  of 
Richmond,  and  for  enclosing,  planting, 
and  improving  the  same,*'  Ac,  The  sec- 
ond section,  authorises  the  Executive  to 
sell  certain  public  property ;  and  the  third 
section,  constituted  the  proceeds  of 
542  *the  sales,  a  fund  for  defraying  the 
expenses  authorised  by  the  first  sec- 
tion of  the  act,  as  far  as  the  same  may  be 
necessary,  and  directed  the  disposition 
of  the  balance.  The  act  did  not  direct 
how.  these  expenses    should    be   liquidated 


*Equlty  Jurisdiction— Lost  Instrument.— In  Hick- 
man V.  Painter.  11  W.  Va.  895.  it  is  said:  "It  is  well 
established  that  'equity  has  jurisdiction  whenever 
a  lost  instrument  is  to  be  set  up.  notwithstanding 
that  the  courts  of  law  now  exercise  jurisdiction  in 
the  same  cases.'  Shields  v.  Com.,  i  Band.  541.  and 
the  facts  of  the  case  may  be  ascerulned  by  refer- 
ence to  a  commissioner,  or  by  issues  to  be  tried  by 
a  jury,  according  to  the  common  course  of  the  court: 
Idem,  540.  opinion  by  Qbebn,  J."  See  the  principal 
case  also  cited  in  Thompson  v.  Clark,  81  Va.  428. 

See  further,  monographic  note  on  "Jurisdiction" 
appended  to  Phippen  v.  Durham.  8  Gratt  457. 
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and    paid;    leaving    those   matters    to    be 
disposed  of  according  to    the  general  laws. 

At  the  instance  of  the  Executive,  a  Mr. 
Godefroy  prepared  a  plan,  for  regulating- 
and  improving  the  public  square,  and  on 
the  13th  day  of  September,  1816,  a  con- 
tract, between  the  then  Governor  and 
Thomas  Strode,  was  entered  into,  which 
was  afterwards  approved  and  adopted  by 
order  of  the  Executive  Council,  bj  which 
Strode,  for  the  consideration  of  $24,000, 
agreed  to  execute  a  specified  portion  or 
Godefroy's  plan.  It  seems  that  this  plan». 
required  a  ravine  between  the  Capitol  and 
Governor's  house,  to  be  in  part  filled  up ; 
and  that  the  hands  of  the  city  of  Rich- 
mond, and  some  at  work  on  the  Governor's 
yard,  were  throwing  dirt  into  that   ravine. 

The  second  article  of  the  contract  stipu- 
lat<*d,  '*that  the  parties  agree,  that  if  the 
corporation  of  the  said  city  of  Richmond, 
and  the  hands  now  at  work  on  the  Gov- 
ernor's yard,  fill  more  than  half  the  bottom 
below  the  Capitol  and  the  Governor's 
house,  according  to  the  said  design  or  plan 
of  the  said  Godefroy,  the  said  Strode  is  to- 
be  paid  in  proportion  for  the  said  defi* 
ciency."  It  is  difiicult  to  understand  the 
effect  of  this  article.  It  seems,  however^ 
to  have  been  understood,  that  there  might 
be  some  deficieucy  in  work,  to  be  done  by 
others;  for  doing  which.  Strode  was  to  be 
compensated ;  and  the  work  so  to  be  done 
by  others,  seems  to  have  been  filling  half 
the  bottom. 

The  appellant  in  his  petition  alledges, 
that  in  1817,  he  purchased  from  Strode  a 
portion  of  his  contract,  with  the  assent  ot 
the  Executive,  and  was  formally  substi- 
tuted by  Strode  by  a  written  agreement  en- 
tered into  between  him  and  the  then 
Governor  of  Virginia,  which  was  lodged 
with  the  Executive ;  but  which,  as  he  is 
informed,  cannot  now  be  found.  That 
there  was  some  such  supplemental 
543  contract,  *appears  from  two  orders 
of  Council;  one  of  June  13,  1820,  di- 
recting the  Attorney  General  to  sue  both 
on  Strode's  and  Shield's  contracts;  and  an- 
other of  May  4,  1820,  in  which  they  state,, 
that  the  contracts  made  with  them  by  T. 
Strode  and  J.  P.  Shields,  have  not  been 
complied  with;  and  in  that  of  Jane  13, 
1820,  they  request  the  opinion  of  the  At- 
torney General,  whether  the  execution  and 
acceptance  of  Shields'  contract,  impairs  or 
destroys  the  liability  of  T.  Strode  and  his- 
sureties.  The  purport  of  this  contract,  as 
stated  by  Shields  in  his  petition,  was,  that 
he  should  complete  the  graduation  of  the 
ground :  that  he  should  turf  certain  parts 
of  it;  and  plant  certain  trees,  according  to^ 
a  plan  specified;  for  which  he  waa^ 
to  receive  $17,000  in  instalments;  pay- 
ments to  be  made  by  order  of  the 
Executive,  who  were  to  superintend 
the  work,  and  direct  the  payments. 
Shields  proceeded  to  execute  his  contract, 
under  the  superintendence  of  Orris  Payne*. 
A.  S.  Brockenbrough,  and  Wilson  Bryan» 
who  were  successively  appointed  by  the 
Executive  to  superintend  the  execution  of 
the  improvements  on  the  Capitol  square. 
Shields  alleges,  that  he  has  executed  his 
contract,  and  that  $400  of  the  $17,000  re- 
main due  to  him;  and  that    under  the   di- 
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rections  of  the  several  superintendents,  he 
did  a  great  deal  of  extra  work  not  in  the 
contract;  of  which  he  exhibits  an  account, 
as  to  some  of  which  there  are  proofs  of  par- 
ticular prices  agreed  on,  and  as  to  other 
parts,  there  appears  to  have  been  no  agree- 
ment as  to  price.  He  particularly  charges 
a  very  large  sum  for  filling  up  the  gully 
mentioned  in  the  second  article  of  Strode's 
contract,  estimating  the  work  at  42,591 
cubic  yards ;  of  which  he  states,  that  the 
corporation  finished  13,666,  leaving  29,225 
cubic  yards,  for  which  he  charges. 

If  the  effect  of  the  contract  is  such  as  I 
have  supposed,  and  this  were  a  true  ac- 
count of  the  quantity  of  the  work,  then  he 
should  have  charged  only  the  half  of  42,591 
yards  less,  13,666,  viz.  7,6293^  yards.  Of 
this  and  many  other  items,  proofs  were 
offered  by  Shields.  No  proof  is  offered 

544  •on  the  part   of    the  Commonwealth, 
except  the  report  of  a    committee   of 

the  Executive,  who  say  that  the  work  con- 
tracted for  was  not  properly  done.  These 
details  are  not  referred  to,  lor  the  purpose 
of  giving  any  opinion  on  the  merits,  but 
for  the  purpose  of  ascertaining  the  nature 
of  the  case;  as  the  question  of  jurisdiction 
may  be  affected  by  them. 

Shields,  having  applied  to  the  Executive 
for  an  order  to  the  Auditor  to  issue  a  war- 
rant according  to  his  account,  which  was 
refused,  presented  the  account  to  the  Audi- 
tor, who  refused  to  issue  a  warrant ;  and 
Shields  thereupon  filed  in  the  Chancery 
Court,  his  petition,  which  was  both  an 
original  petition,  and  an  appeal  from  the 
decision  of  the  Auditor.  The  Attorney 
General,  in  his  answer  states,  that  a  suit  is 
brought  against  Shields,  to  recover  damages 
for  the  n  on -perform  a  nee  of  his  contract, 
vrhich,  in  effect,  puts  in  issue  the  matters 
slated  in  his  petition,  when  they  can  be 
tried  by  a  jury,  the  proper  tribunal ;  and 
he  objects  to  the  jurisdiction  of  the  Court. 

The  pendency  of  this  suit  at  law  against 
Shields,  is  no  impediment. to  the  remedy 
he  is  pursuing.  No  one  matter  which  is 
the  subject  of  his  petition,  can  be  decided 
in  that  suit,  except  the  question  whether 
he  has  completely  performed  his  contract, 
or  not;  and  whether  he  has,  or  not,  he  can 
neither  recover  nor  discount  in  that  suit, 
the  $400  which  he  alleges  to  be  unpaid,  of 
the  contract  price  of  $17,000;  nor  can  his 
claim  under  the  second  article  of  Strode's 
contract,  or  for  the  work  not  embraced  in 
the  original  contract,  be  discussed  or  set- 
tled in  that  suit. 

The  only  questions  are,  whether  this  is 
such  a  case  as  entitles  the  petitioner  to 
prosecute  his  claim,  either  in  the  Court  of 
Chancery,  or  the  Superior  Court  of  Law 
held  at  Richmond;  and  if  it  is,  in  which 
of  those  Courts  he  ought  to  have  proceeded? 

In  the  case  of  the  Commonwealth  v. 
Pierce's  adm'r  ante  432,  it  was  held  that 
the  petitioner  was  entitled  to  no  relief,  be- 
cause he  had  no  claim  upon  the  Com- 

545  monwealth,      *but      for      what      the 
Executive    should    allow;    the    law, 

under  which  he  claimed,  giving  him  a 
right  only  to  what  the  Executive,  in  their 
discretion,  should  deem  just  and  necessary; 
and,  if  he  claimed  independent  of  that  act, 
that  there  was  no  law,  or  resolution   of  the 


Assembly,  which  authorised  such   a    claim 
against  the  Commonwealth. 

This  case  is  not  like  that.  The  act  of 
1816,  authorised  the  Executive  to  contract 
for  all  the  work  which  was  done ;  made  an 
appropriation  for  the  payment  of  the  ex- 
pense, and  prescribed  no  mode  of  adjust- 
ment and  payment,  but  that  prescribed  by 
the  general  laws  for  liquidating  and  recov- 
ering all  other  legal  claims  against  the 
State.  The  contract,  as  it  is  said,  provided 
that  the  warrants  for  the  payments,  should 
issue  upon  the  orders  of  the  Executive. 
The  Auditor  could  not,  therefore,  lawfully 
issue  a  warrant  without  such  order.  But 
upon  the  refusal  of  such  order,  if,  in  jus- 
tice, it  ought  to  have  been  given,  the  party 
might  resort  to  the  Courts  by  original  pe- 
tition, under  that  clause  of  the  general  law, 
prescribing  the  duties  of  the  Auditor, 
which  allows  such  a  petition,  in  case 
where  the  party  has  a  claim,  in  law  or 
equity,  against  the  public,  which  is  not 
proper  to  be  presented  to  the  Auditor.  The 
refusal  of  the  Executive  to  give  orders  for 
payment,  did  not  destroy  Shields's  legal 
right,  if  he  was  entitled  to  claim  under  his 
contract  orcontracts,  since  they  had  no  dis- 
cretion to  determine,  finally,  the  extent  of 
his  rights,  as  they  had  in  the  case  before 
mentioned. 

Although  the  statute  is  in  general  terms, 
and  seems  to  give  an  election  to  the  party 
in  all  cases,  to  petition  either  the  Chan- 
cery or  Superior  Court,  (and  I  believe  it  has 
been  the  practice  to  exercise  that  discre- 
tion without  objection,)  I  should  incline  to 
think,  that  the  effect  of  the  statute  was,  to 
refer  cases,  which,  if  they  concerned  indi- 
viduals, would  be  most  proper  for  a  Court 
of  Lraw  or  of  Equity,  according  to  their 
circumstances,  either  to  the  one  or  the 
other,  as  might  be  most  proper  upon  that 
principle.  It  is,  however,  unnecessary  in 
this  case,  to  decide  that  question ; 
546  *since,  if  this  case  were,  from  its 
general  character,  most  proper  for  a 
Court  of  Law,  there  are  circumstances  in 
it,  which  make  it  proper  for  a  Court  of 
Equity. 

The  contract  upon  which  Shields  must 
have  proceeded  in  a  Court  of  Law,  for  a 
part  of  his  demand,  was  either  lost,  or  not 
in  his  power;  and,  although  a  party  may 
now  proceed  on  a  lost  deed,  at  law,  that 
does  not  impair  the  original  Chancery  ju- 
risdiction in  such  cases.  The  Court  of 
Chancery,  therefore,  had  jurisdiction,  and 
the  facts  of  the  case  might  have  been  as- 
certained by  reference  to  a  commissioner, 
or  by  issues  to  be  tried  by  a  jury,  according 
to  the  common  course  of  the  Court.  The 
Attorney  General,  in  his  answer,  suggests 
a  doubt,  whether  the  extra  work  ordered 
and  contracted  for  by  the  superintendents, 
was  duly  authorised.  Whether  these  super- 
intendents were,  or  were  not,  authorised 
by  the  Executive  to  contract  for  this  part 
of  the  work,  was  a  fit  enquiry  to  be  made 
in  the  Court  of  Chancery.  The  Court  does 
not  appear  to  have  decided  upon  the  merits, 
but  to  have  dismissed  the  bill  for  the  want 
of  jurisdiction. 

The  decree  should  be  reversed,  and  the 
cause  remanded,  to  be  proceeded  in  upon 
the  merits. 
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*Riddick  v.  Cohoon. 

November.  1826. 

UmiUtloiu  over— When  Too  Remote. >-A  limitation 
over  after  an  Indefinite  failure  of  issue  in  the  first 
taker,  is  too  remote  and  void. 

Will -Devise  with  Power  of  Disposition-Effect.*— 
Where  an  estate  is  given  by  will  to  A.  and  his 
heirs,  and  if  he  should  die  without  issue  living  at 
bis  death,  then  so  much  of  the  estate  as  may 
remain  undisposed  of  by  A.  to  B. :  the  limitation 
over  is  void  for  uncertainty,  and  because  the 
power  to  dispose  of  the  property,  arlves  A.  an  abso- 
lute estate. 

Appeal  from  the  Superior  Court  of  Nanse- 
mond,  where  Cohoon  brought  an  action  of 
detinue  against  Riddick,  for  a  slave.  Upon 
the  plea  of  non  detinet,  the  jury  found  a 
special  verdict,  and  the  Court  gave  judg- 
ment for  the  plaintiff,  and  the  defendant 
obtained  an  appeal.  The  points  in  contro- 
versy arc  fully  set  forth  in  the  following 
opinion. 

Wickham,  for  tie  appellant. 

Scott,  for  the  appellee. 

November  16.  JUDGE  GREEN  delivered 
the  opinion  of  the  Court. t 

James  Cole,  in  1799,  made  his  will,  by 
which  he  gave  several  specific  legacies  to 
his  three  sisters.  Christian  Cole,  Esther 
Cole,  and  Mary  Cole,  and  to  his  daughter, 
Betsey  Cole,  he  gave  him  manor  plantation, 
and  lands  of  all  kinds,  and  four  slaves,  males 
and  females,  and  the  increase  of  the  fe- 
males, '^to  her,  and  her  heirs  and  assigns, 


•Wllls-Devlse  with  Powers  of  Disposition-Effect.— 

It  is  settled  that,  if  a  testator  gives  property  to  a 
devisee  or  legatee,  to  use  or  dispose  of  at  his  pleas- 
nte.  that  is.  to  consume  or  spend,  sell  or  give  away, 
at  his  pleasure,  such  devisee  or  leg'aiee  has  the  fee 
simple  or  absolute  property,  even  though  his  inter- 
est in  it  be  called  by  the  will  a  life  estate,  and 
there  be  a  provision  in  the  will  whereby  what  may 
remain  of  the  property  at  the  death  of  the  devisee 
or  legatee,  is  given  to  another  person.  Milhollen  v. 
Rice.  18  W.  Va.  519.  citing  the  principal  case  as 
authority. 

After  an  absolute  property  firiven  to  one.  with  an 
unlimited  power  to  dispose  of  it  express  or  implied, 
a  disposition  by  the  donor  of  so  much  of  the  prop- 
erty as  may  not  be  disposed  of  by  the  donor  or 
legatee  to  another  is  void,  because  of  the  incon- 
sistency and  the  uncertainty  as  to  what  part  of  the 
property  is  intended  to  go  over.  Cole  v.  Cole,  79  Va. 
253.  citing  the  principal  case  as  so  holdinfir.  To  the 
same  effect,  the  principal  case  is  cited  in  Madden  y. 
Madden,  2  Leigh  885;  Elcan  v.  Lancasterian  School, 
2  Pat.  &  H.  68:  foot-note  to  Missionary  Society  of  M. 
E.  Church  v.  Calvert  82  0ratt  858:  foot-note  to  May 
V.  Joynes.  20  Gratt  692:  Carr  v.  Efflnger.  78  Va.  206: 
Hall  V.  Palmer,  87  Va.  VA.  12  S.  E.  Rep.  618:  Parish 
V  Wayman.9l  Va.  485,21  S.  E.  Rep.  8i0:  Wllmoth  v. 
Wilmoth,  84  W.  Va.  482,  12  S.  E.  Rep.  788. 

In  Johns  v.  Johns,  86  Va.  838.  10  S.  E.  Rep.  2.  the 
will  read :  "I  will  and  desire  that  my  wife  Rebecca, 
shall  have  and  hold  all  my  estate  during-  her  nat- 
ural life,  for  the  benefit  of  herself  and  children,  to 
be  used  as  she  may  think  proper.  •'  The  tesutor  left 
surviving  him.  his  wife  and  eight  children.  He  left 
no  real  estate  but  a  small  personal  estate.  The 
court  held  that  the  wife  took  a  life  estate,  with  re- 
mainder to  her  children  free  from  her  debts.  The 
court  at  p.  836,  said:  "In  the  case  of  Randolph  v. 
Wright  81  Va..  Judge  Lact  says  that  the  case  of 
May  V.  Joynes.  is  authority  for  itself  alone,  and 
commenting  upon  the  cases  of  Riddick  v.  Cohoon.  4 
Band.  547;  Burwell  v.  Anderson,  8  Leigh  348;  Melson 
V.  Cooper.  4  Leifirh  408;  Brown  v.  George.  6  Gratt 
424:  Cole  V.  Cole.  79  Va.  2.'>3:  Carr  v.  EttlDfirer.  78  Va. 
147,  he  shows  that  in  all  these  cases,  either  expressly 
or  by  necessary  Implication,  authority  was  con- 
ferred on  the  first  taker  of  the  estate  to  consume  it 
or  dispose  of  it  absolutely:  but  in  the  case  under 
consideration,  the  words,  'to  be  used  as  she  thinks 
proper.'  are  only  apt  and  proper  words  to  describe 
the  use  of  the  life  estate  given  to  Mrs.  Johns  by  the 
clause  of  which  they  are  a  part"  See  further, 
monographic  note  on  "Lesracies  and  Devises"  ap- 
pended to  Early  v.  Early.  Glim.  124;  monographic 
note  on  "'Wilis'*  appended  to  Huffhes  v.  Hughes,  2 
Munf.  209. 

tThe  Pbesidbnt  and  Judge  Cabell,  absent 


forever."  He  then  directed  all  the  residue 
of  his  property  to  be  sold,  and  after  the 
payment  of  his  debts,  he  gave  all  the  bal- 
ance of  the  money  arising  from  the  sales, 
to  his  daughter  Betsey,  her  heirs  and  as- 
signs. He  devised,  that  the  surplus  money 
should  remain  in  his  executor's  hands, 
and  not  be  put  to  interest,  unul  his  daugh- 
ter  came  to  lawful  age  to  receive  it: 

548  and  then  proceeds:  ^^Item.     It  is^my 
will  and  desire,  that  if  my   aforesaid 

daughter,  Betsey  Cole,  shall  die  without 
lawful  heir  or  issue  of  her  own  body,  that 
then,  all  the  lauds,  and  all  the  other  es- 
tate, I  have  herein  given  to  my  said 
daughter,  Betsey,  that  shall  be  left  re- 
maining at  her  death,  be  equally  divided  to 
and  between  my  aforesaid  three  sisters, 
namely.  Christian  Cole,  Mary  Cole,  and 
Esther  Cole,  to  them,  and  their  heirs  and 
assigns,  forever."  Betsey  Cole  died  with- 
out issue,  never  having  been  married ;  and 
the  slaves  bequeathed  to  her,  and  the  in- 
crease of  the  females  of  them,  were  divided 
among  the  three  sisters  of  the  testator,  be- 
fore there  was  any  administration  on  her 
estate.  The  appellee  afterwards  took  ad- 
ministration on  her  estate,  and  brought 
an  action  of  detinue  against  the  appellant, 
for  the  recovery  of  one  of  the  said  slaves, 
purchased  by  the  defendant  from  John 
Mahan,  the  husband  of  Esther,  the  testa- 
tor's sister;  and  recovered  a  judgment  for 
the  slave,  from  which  judgment  this  appeal 
is  taken. 

The  question  is,  whether  the  limitation 
over  to  the  testator's  sisters  is  good,  as  an 
executory  devise? 

It  is  clear,  and  admitted,  that  such  a 
limitation,  after  a  general  failure  of  the 
issue  of  the  first  taker,  is  void,  and  can 
only  be  made  good  by  some  expression  or 
provision  of  the  will,  or  some  circumstance 
shewing  that  the  intention  of  the  testator 
was  to  give  the  property  over,  only  in  the 
event  of  the  first  taker  dying  without  issue 
living  at  the  time  of  her  death.  In  respect 
to  such  limitations  of  personal  property, 
the  Courts  have  been  always  anxious,  and 
even  astute,  to  find  expressions  in  the  will, 
or  circumstances  in  the  case,  to  have  that 
effect;  for  otherwise,  the  intention  of  the 
testator,  towards  those  who  are  intended 
to  be  substituted  to  the  first  taker,  would 
be  unavailing.  This  anxiety,  however, 
ought  not  to  induce  us  to  resort  to  any 
forced  construction  of  the  will.  If,  upon  a 
fair  construction  of  the  instrument,  it  is 
found  that  the  testator,  in  reality,  designed 
that  the  substitution  should  take  place, 
whether  the  event,    upon    which  the 

549  limitation    was   to  take  effect,  *hap- 
pened  within  the  period   allowed    for 

executory  devises,  or  afterwards,  that  in- 
tent being  contrary  to  law,  the  Court  can- 
not afford  any  relief,  upon  the  supposition, 
that  if  the  testator  had  known  the  law,  he 
would  have  limited  the  contingency  to  the 
allowed  period. 

In  this  case,  the  property  being  given  to 
the  daughter  absolutely,  and  in  the  strong- 
est terms,  and  to  the  sisters  and  their  heirs 
and  assigns,  if  the  daughter  should  die 
without  lawful  heir  or  issue  of  her  own 
body,  there  is  nothing  to  restrain  the  gen- 
erality of  the  expressions  to  a  dying  with- 
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out  issue  living  at  the  death  of  the 
daughter,  or  in  the  life-time  of  the  sisters, 
or  any  of  them,  unless  the  expression, 
^*that  shall  be  left  remaining  at  her  death," 
can  have  that  effect.  What  did  the  testator 
mean  by  these  words?  Did  he  mean  tbat 
all  the  property  given  to  his  daughter, 
which  did  not  perish  in  her  life-time, 
should  immediately  upon  her  death,  go 
over,  if  she  had  no  issue  then  living?  C5r, 
did  he  mean  that  all  the  property  which 
she  had  not  previously  disposed  of,  should 
^o  over  upon  the  failure  of  her  issue,  when- 
over  that  event  might  happen?  The  first 
is  the  construction  insisted  on  by  the  ap- 
pellant; the  latter,  I  think,  is  the  true  con- 
struction. The  property  given  to  the 
daughter,  was  land,  slaves,  and  money. 
The  expression,  '^that  shall  be  left,"  &c. 
applies  to  all  the  property.  The  land  and 
money  must  be  left  at  her  death,  unless 
disposed  of  and  alienated  during  her  life. 
As  to  these,  the  expression  used,  can  only 
refer  to  that  part  not  disposed  of  by  her. 
The  slaves  might  have  perished ;  but  it 
would  have  been  perfectly  idle  to  except 
such  as  had  perished,  from  the  operation 
of  the  devise  over.  That  which  does  not 
exist,  cannot  pass.  The  testator  had  given 
to  bis  daughter,  and  her  heirs  and  assigns, 
forever,  an  absolute  estate,  and  intended, 
not  to  restrain  the  unlimited  power  of 
alienation,  incident  to  that  estate,  but  to 
control  the  future  disposition  of  so  much  of 
the  property,  as  she  might  not  dispose  of 
in  her  life-time;  and  that  it  should  go  to 
her  issue,  if  she  had  any,  as  long  as 
550  they  existed,  and  *upon  the  failure 
of  issue,  to  his  sisters  or  their  repre- 
sentatives. 

If,  however,  the  conclusion  last  stated  is 
not  correct,  and  the  testator  intended  to 
Ifive  over  the  property  left,  only  in  the 
event  of  his  daughter*s  dying  without  issue 
living  at  the  time  of  her  death,  it  is  clear, 
tbat  he  intended  to  give  to  his  daughter 
an  absolute  power  of  alienation ;  and  in 
that  case,  could  not  control  tbe  property 
not  disposed  of  by  her,  as  such  control 
"would  be  inconsistent  with  the  nature  of 
the  estate  given  to  her,  and  the  limitation 
▼oid,  for  uncertainty  as  to  what  property 
was  to  go  over 

The  case  of  Guy  v.  Montague,  decided 
by  Lord  Chancellor  Northiugton,  in  1764, 
and  his  decree  affirmed  in  Parliament,  in 
1770.  3  Bro.  Pari.  Cas.  314,  is  in  point. 
In  that  case,  Elizabeth  Rogers  having  a 
power  to  dispose  of  30001.  by  her  will,  and 
having  an  only  son  her  heir  at  law,  and 
whom  she  appointed  her  executor,  devised 
as  follows:  *^I  do  hereby  appoint  and  order, 
that  upon  the  death  of  my  said  son  without 
issue,  or  in  case  my  said  son  does  not  dis- 
pose (of  the  said  sum  of  30001. )  either  by 
deed  or  will,  which  shall  first  happen,  that 
the  sum  of  5001.,  part  thereof,  be  paid  to 
my  nephew,  J.  C.  for  his  own  use,  and 
5001.  to  A.  G.  for  her  own  use,  and  9001. 
to  A.  C.  to  her  own  use,  and  to  E).  P. 
3001.,  to  her  own  use,  and  E.  P.  1001.; 
to  four  Churches,  1001.  each ;  501.  to  the 
parish  of  N. ;  to  the  poor  of  E.  1001. ;  and 
the  remaining  1501.  among  my  son's  serv- 
ants, according  to  their  deserts. "  The  son 
died  without  issue  living  at  his  death,  and 


made  no  disposition  of  the  30001.  by  deed 
or  T<ill.  The  legatees  over  filed  their  bill 
against  the  son's  representatives,  claiming 
the  30001.  under  the  limitation,  as  a  valid 
executory  devise;  and  the  bill  was  dis- 
missed. 

This  case  was  much  stronger  in  favor  of 
the  claimants  under  the  limitation  over, 
than  the  case  at  bar.  The  fact  whether 
the  son  disposed  of  the  fund  by  deed  or  will, 
was  necessarily  to  be  ascertained  at  the 
time  of  his  death.  The  limitations  over, 
were  to  sundry   persons,  without  any 

551  *words  of   inheritance,  and  for  their 
own  use ;  and  a  part  was  limited  to  the 

son's  deserving  servants.  But  all  these 
circumstances,  which  tended  to  shew  an  in- 
tent to  give  over  the  property  upon  the 
death  of  the  son  without  issue  then  living, 
oi  in  the  life-time  of  those  to  whom  it  was 
limited,  could  not  prevail  against  an  estate 
in  him,  to  go  over  only  on  a  general  failure 
of  issue,  coupled  with  an  absolute  power  of 
disposition.  If  he  had  had  no  estate,  and 
only  a  naked  power  of  disposition,  it 
might  have  been  otherwise. 

There  are  other  cases  to  shew  that  after 
an  absolute  property  given  to  one,  with  an 
unlimited  power  to  dispose  of  it,  express 
or  implied,  a  disposition  by  the  donor  of 
so  much  of  the  property  as  may  not  be  dis- 
posed of  by  the  donee  or  legatee  to  another, 
is  void,  because  of  the  inconsistency,  and 
the  uncertainty  as  to  what  part  of  the 
property  is  intended  to  go  over. 

In  Pushman  v.  Filliter,  3  Ves.  7,  the  be- 
quest was,  ** Lastly,  all  my  household 
goods  and  furniture,  plate,  linen  and  china, 
ready  money  and  securities  for  money, 
stock  in  trade,  together  with  the  residue 
and  remainder  of  my  personal  estate,  I 
give,  Ac.  to  my  wife  Mary  Pushman,  de- 
siring her  to  provide  for  my  daughter  Ann 
out  of  the  same,  as  long  as  she  my  said 
wife  shall  live ;  and  at  her  decease  to  dis- 
pose of  what  shall  be  left  among  my  chil- 
dren, in  such  manner  as  she  shall  judge 
proper."  The  children  claimed  after  the 
wife's  death  the  property  so  devised  to  her 
against  her  executor.  The  Master  of  the 
Rolls  dismissed  the  bill,  upon  the  ground 
that  it  was  an  absolute  gift  to  the  wife  of 
the  whole  property,  to  any  use  she  might 
think  fit;  so  that  she  might  have  made  a 
valid  disposition  in  her  life-time,  of  all, 
leaving  nothing  to  pass  by  the  devise  over ; 
and  no  valid  limitation  could  be  made  after 
such  an  absolute  power  to  dispose,  coupled 
with  an  interest.  This  I  take  to  be  the 
effect  of  that  case. 

Again,    in    Bull  v.    Kingston,    1  Meriv. 

314,       the     effect     of     a     confused     will 

is    stated     by    the   Master   of     the    Rolls, 

to    be   this:    **I     give     to  Charlotte 

552  Williams     the      residue   of   *my    es- 
tate,   together    with      the    right    of 

disposing  of  the  same  by  will,  except  to 
E.  P. ;  and  if  she  dies  without  a  will,  then 
I  give  whatever  may  remain  at  her  death, 
to  William  Ashby."  The  Master  of  the 
Rolls  proceeds:  *^This  makes  the  whole  in- 
telligible and  consistent.  She,  the  testa- 
trix, gives  to  Charlotte  Williams,  as  a 
married  woman,  the  right  of  disposing  by 
will,  of  the  property  vested  in  her,  inde- 
pendently  of   the  control  of  her  husband. 
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and  she  intended,  at  the  same  time,  that  if 
anj  thing  was  left  undisposed  of  by  her,  it 
should  go  to  William  Ashbj.  But  this  is 
an  intention  which  must  fail,  on  account 
of  its  uncertainty.  Charlotte,  therefore, 
took  the  absolute  interest  in  the  property, 
which,  as  to  all  the  parts  which  were  not 
specifically  disposed  of  by  her  will,  passed 
to  her  husband,  and  from  him  to  the  pres- 
ent plaintiff,  his  personal  representative.'* 
The  contest  was  between  the  husband's 
personal  representative  and  William 
Ash  by,  as  to  a  part  of  the  property  not  dis- 
posed of  by  the  will  of  Charlotte  Williams. 

Other  cases  to  the  same  effect  are  to  be 
found.  The  Attorney  General  v.  Hall,  8 
Vin.  Abr.  103,  pi.  50;  where  the  devise  of 
real  and  personal  estate  was,  in  effect,  to 
A.  and  the  heirs  of  his  body,  and  if  he 
should  die  leaving  no  heirs  of  his  body 
living,  then  so  much  of  my  real  and  per- 
sonal estate  as  my  said  son  shall  be  pos- 
sessed of  at  his  death,  to  the  Goldsmith's 
Company.  Here  the  limitation  as  to  the 
personal  property  was  expressly  to  take 
effect  within  the  term  allowed  by  law  for 
executory  devises.  But  it  was  held  to  be 
void,  on  account  of  the  power  to  the  first 
taker  to  dispose  of  the  whole,  so  as  to  leave 
nothing  to  go  over  certainly,  if  the  con- 
templated event  happened.  This  case  is 
cited  and  approved  by  L#ord  Hardwicke,  in 
Flanders  v.  Clarke,  1  Ves.  9;  which  case 
was  decided  on  the  same  principles. 

The  same  doctrine  is  asserted  in  the  case 
of  Miller  v.  Moor,  8  Vin.  Abr.  248,  pi.  21; 
where  a  devise  was  to  three  daughters  and 
their  heirs  and  assigns  forever;  and 
553  if  *they  should  happen  to  die,  and 
leave  no  issue  of  their  bodies  to  in- 
herit such  estate,  or  not  be  of  age.  or  make 
no  other  disposal  thereof,  then  to  S.  B.  and 
his  heirs  and  assigns,  forever.  This  was 
held  to  give  a  fee  simple  to  the  daughters. 
This  would  have  been  a  fee  tail  in  the 
daughters,  but  for  the  expression,  ^^or 
make  no  other  disposal  thereof." 

The  judgment  should  be  affirmed. 


Farmers'  Bank,  &c.  v.  Vanmeter. 

November.  1826. 
Equity  Practice— Injonctlon  to  Judsrment  —  Mistake.* 

—A  Court  of  Equity  will  never  Injoin  a  Judmnent 
at  law.  on  the  ffrouud  that  it  woald  have  been  re- 
versible if  the  proper  steps  had  been  taken  in  the 
Court  of  Law.  but  by  mistake,  a  confession  of 
judfirmenthad  been  entered. 
BlIU  of  Exchangre  -  Fraud— Arranffenent  with  En. 
dorsers.  -It  is  no  fraud  in  the  holder  of  a  bill  of 
exchange,  to  make  an  arrangement  with  one  of 


*Equlty  Practice -Infunctloo  to  Judfrment— Judflrment 
Stands  as  Security.— Whete  a  party  Is  proceeding  at 
law  to  get  a  judgment  for  more  than  is  due.  and 
the  defendant  appeals  to  the  court  of  chancery  for 
relief  by  way  of  in  junction,  the  settled  rule  Is,  that 
it  will  only  be  granted  on  terms  of  confessing  a 
judgment  and  executing  a  release  of  errors  at  law. 
And  a  judgment  is  always  suffered  to  stand  as  a 
security  for  what  may  be  really  due,  though 
obtained  by  fraud,  accident  or  surprise,  and  al- 
though what  may  be  due  be  the  whole  or  a  pan  only 
of  the  debt  recovered.  Bank  of  Washington  v. 
Hupp.  10  QratL  33,  citing  opinion  of  Judge  Qrebn  in 
the  principal  case  as  authority. 

And  in  Grafton,  etc.  R.  Co.  v.  Davisson.  46  W.  Va. 
17.  29S.  E.  Rep.  1080.  it  is  said:  "The  court  must 
not  at  once  set  aside  the  judgment  and  grant  a  new 
trial,  when  it  determines  that  a  retrial  should  be 
bad.  but  must  await  its  result,  as  the  judgment 
ought  to  stand  as  security  until  it  is  finally  deter- 
mined whether  it  shall  be  perpetually  enjoined  or 
not.    Knifong  v.  Hendricks,  2  Gratt.  21S;  Bank  v. 


the  endorsers,  by  which  It  is  agreed  that  the 
whole  burthen  shall  be  thrown  upon  the  other 
endorsers,  and  that  the  endorser  first  mentioned, 
is  to  be  liable  only  in  case  they  should  be  uziable 
to  pay. 

Same  — Refusal  to  Accept  —  Notice  to  Endorser.t— 
Where  a  bill  of  exchange  is  presented  to> 
the  drawee,  who  refuses  to  accept  or  to  pay, 
notice  need  not  be  given  to  the  endorser.  If 
the  bill  was  drawn  and  endorsed  for  the  accom- 
modation of  the  drawer,  with  the  knowledge  of 
the  endorser,  and  there  was  no  expectation  that 
bill  would  be  paid  by  the  drawee. 

Same-Endorsers— Contribution— Right  tot— One  en- 
dorser has  no  right  to  contribution  against  the 
other  endorsers,  where  the  several  endorsements- 
were  made  for  the  accommodation  of  the  drawer, 
unless  there  is  a  stipulation  to  that  effect. 

Appeal  from  the  Staunton  Cbancery 
Court.     The  case  was  this : 

William  Lrane,  drew  three  drafts  od 
Bryan  Hampson  &  Co.  and  prevailed  oi» 
William  Vanmeter,  James  Marshall,  and 
W.  H.  Triplett  to  endorse  the  same,  in  the 
order  in  which  their  names  are  here  set 
down.  These  drafts  so  endorsed,  were 
discounted  at  the  Bank,  and  they 
554  *were  presented  to  Bryan  Hampson 
&  Co.,  noted  for  non-acceptance,  and 
protested  for  non-payment. 

The  Bank  brought  suits  against  the 
drawer   and  endorsers,    and  took  judgment 


Hupp.  10  Gratt.  83:  Wynne  v.  Newman,  76  Va.  811: 
Bart.  Ch.  Prac.  58:  2  Story  Eq.  Jur.  f  1674.  The 
judgment  ought  to  be  allowed  to  stand  as  security 
until  the  final  decree,  as  Its  lien  Is  good  for  what 
may  be  found  to  be  really  due.  though  obtained  by 
fraud,  accident  or  surprise,  and  though  what  may 
be  due  be  the  whole  or  only  part  of  the  debt  re- 
covered {Bank v.  Vanmeter.  4  Band.  6^.  Judge Qrbbn*8 
opinion:  Judge  Lbb's  opinion.  Bank  v.  Hupp,  10 
Gratt.  83):  Just  as  a  judgment  reversed  in  partis 
all  the  while  a  lien  (2  Bart  Ch.  Prac.  f  295:  Moss  t. 
Moorman.  24  Gratt.  97).  There  are  cases  where  at 
once  the  judgment  was  set  aside  aud  a  new  trial 
granted:  but  it  is  improper,  .is  cases  above  show." 
To  the  same  point  the  principal  case  is  cited  in  Smith 
V.  McLain.  11  W.  Va.  672. 

See  farther,  monographic  noU  on  "Judgments** 
appended  to  Smith  v.  Charlton.  7  Gratt  425;  mono- 
graphic note  on  "Injunctions"  appended  to  Clay  tor 
V.Anthony.  15 Gratt.  518. 

tBIIIs  of  Exchange— Nonacceptance— Notice  to  lo- 
dorsor  —  Necessity  of. —The  drawer  of  a  bill  of 
exchange,  or  order,  is  not  directly  liable  to  the  payee 
or  indorser.  but  his  implied  obligation  or  contract 
is  to  pay,  in  the  event  the  amount  is  not  paid  by 
drawee.  And  the  general  rule  is  well  established, 
that  the  drawers  and  Indorsers  are  entitled  to 
prompt  notice  of  the  nonacceptance  or  nonpay- 
ment in  order  that  the  former  may  look  after  his 
funds  and  withdraw  or  secure  the  same,  and  that 
the  latter  may  take  the  necessary  steps  to  secure 
himself:  and  that  upon  the  failure  to  receive  such 
notice  they  are  discharged  from  liability:  and  the 
bill  or  order,  as  between  the  drawer  and  payee  or 
indorser,  will  be  considered  paid.  Ford  v.  McClung. 
5  W.  Va.  166.  citing  principal  case  as  authority.  To 
the  same  effect  the  principal  case  Is  cited  in  Mc- 
clain V.  Lowther.  86  W.  Va.  299.  18  S.  E.  Rep.  1005. 
Each  of  these  cases  say  that  there  are  well  defined 
and  numerous  exceptions  to  this  rule. 

In  the  principal  case,  the  indorser  was  not  re- 
leased because  he  could  not  possibly  suffer  any 
damage  by  failure  to  give  him  notice:  since  the  only 
purpose  of  notice  would  be  to  inform  him  of  the 
necessity  of  resorting  to  the  drawer  for  indemnity, 
which,  in  this  case,  is  unnecessary,  as  he  already 
has  indemnity  in  his  hands.  Turner  v.  Stewart  61 
W.  Va.  498.  41  P.  E.  Rep.  927. 

(Negotiable  Paper— Successive  IndonemeiitJ— Effect. 
—The  legal  effect  of  several  successive  indorse- 
ments is.  that  each  indorser  has  a  right  to  look  for 
Indemnity  to  all  the  indorsers  who  precede  him, 
whether  they  indorse  for  accommodation  of  the 
drawer  or  for  value  received:  unless  there  be  an 
agreement  a^funcf^.  different  from  that  evidenced 
by  the  indorsements.  Bank  of  United  States  v. 
Belrne.  1  Gratt  265.  citing  the  principal  case  as  its 
authority.  Again  in  Willis  v.  Willis.  42  W.  Va.  684, 
26  S.  E.  Rep.  515.  it  is  said:  "I  Daniel  Neg.  Inst. 
$  708.  says:  *When  several  persons  indorse  a  bill  or 
negotiable  note  in  succession,  the  legal  effect  is  to 
subject  them,  as  to  each  other,  in  the  order  they 
indorse.    The  Indorsement  imports  a  several  and 
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against  Lrane  and  Vanmeter  by  confession. 
L#ane  proved  insolvent,  and  Vanmeter  filed 
a  bill  to  injoin  the  said  judgments.  The 
Bank,  Isaac  Baker  the  Cashier,  James  M. 
Marshall  and  William  H.  Triplett,  were 
made  defendants. 

The  bill  states  four  grounds  of  reliet: 
1.  That  the  drafts  were  drawn  and  en- 
dorsed, purelj  for  the  accommodation  of 
L*ane,  and  for  the  purpose  of  raising  money 
by  discounting  them  at  Bank;  and  there- 
fore, all  the  endorsers  are  jointly  bound  to 
contribute  their  proportion  in  the  event  of 
L#ane's  insolvency.  2.  That  the  Bank  had 
made  a  fraudulent  agreement  with  Mar- 
shall, one  of  the  endorsers,  to  proceed 
against  Vanmeter  alone,  upon  the  assurance 
of  the  said  Marshall,  that  he  would  ulti- 
mately see  the  money  paid,  if  it  could  not 
be  obtained  from  Vanmeter.  3.  That  the 
judgments  were  entered  by  confession, 
without  any  authority  given  by  Vanmeter 
for  that  purpose;  and  if  they  had  not  been 
8o  entered,  he  could  have  defeated  the 
plaintiff  at  law.  4.  That  notice  of  protest 
was  not  given  to  Vanmeter  or  any  of  the 
endorsers. 

The  Cashier  of  the  Bank  answered,  de- 
nying that  the  judgments  were  confessed 
without  authority,  &c. 

Marshall  averred  in  his  answer  that  he 
had  no  suspicion,  when  he  endorsed  the 
bills,  that  it  was  not  intended  that  they 
should  be  paid  when  at  maturity,  and  that 
he  was  assured,  that  Lane  had  flour  in  Alex- 
andria, or  on  the  road,  amply  suff.cient  to 
discharge  the  said  bills:  that  he  would  not 
have  endorsed  them,  if  he  had  not  believed 
that  they  would  be  paid  when  due,  inevi- 
table accidents  only  excepted.  As  to  the 
charge  of  collusion,  he  admits  the  state- 
ment in  the  bill,  to  be  substantially  true, 
and  denies  that   there  is    any  thing  illegal 

in  it. 
555         *The  injunction   was  granted ;  and 
at  a  subsequent   day,    on  a  motion  to 
dissolve,  the  Court  over-ruled   the  motion, 
and  the  defendants  appealed. 

Nicholas,  for  the  appellants. 

No  Counsel,  for  the  appellee. 

Nicholas,  having  stated  the  case,  was 
stopped  by  the  Court,   and    informed    that 


snccessive,  not  a  Joint  obligation,  whether  the 
indorsements  be  made  for  accommodation,  or  for 
value  received,  nnless  there  be  an  afirreement  all- 
ttnde  different  from  that  evidenced  by  the  indorse- 
ments. When  the  successive  indorsements  are  for 
accommodation  of  other  parties,  the  indorsers  for 
accommodation  may  make  an  asrreement  to  be 
Jointly  and  equally  bound,  but  whoever  asserts  such 
agreement  must  prove  it.  In  cases,  therefore,  in 
which  no  such  agreement  is  proved,  the  indorsers 
are  not  bound  to  contribution  amonfirst  themselves, 
but  each  and  all  are  liable  to  those  who  sacceed 
them.*  This  clear  statement  is  sustained  by  author- 
ity in  almost  all  quarters,  Includinsr  authority  btnd- 
ins*  us.  Hoffue  v.  Davis.  8  Gratt  4:  Bank  v.  Betrne, 
1  Oratt.  265;  Bank  v.  Vanmeter,  4  Rand.  568:  Shields 
T.  Reynolds,  pt  2.  9  W.  Va.  488:  Hog-e  v.  Vintroux,2I 
W.  Va.  I.  pt  2.  It  would  be  different  in  the  case  of 
an  ordinary  surety  on  nonnegrotlable  paper.  But 
while  an  indorser  on  negotiable  paper  is.  in  a  sense. 
surety,  as  resrards  payee  and  maker,  he  is  not  as  to 
a  prior  Indorser.  for  the  benefit  of  that  indorser. 
Edmiston*s  opinion.  Shields  v.  Reynolds.  9  W.  Va. 
487:  Ross  v.  Jones.  22  Wall.  676."  To  the  same  effect 
the  principal  case  is  cited  in  Bank  of  United  States 
y.  Jackson.  9  Leisrh  289:  Faulkner  v.  Thomas.  48  W. 
Va-  148.  86  S.  E.  Rep.  917;  Younfir  v.  Sehon  ( W.  Va.). 
44  S.  E.  Rep.  189. 

See  further,  monographic  note  on  "Bills.  Notes 
and  Checks'*  appended  to  Archer  v.  Ward.  9  Gratt. 
622. 


no   argument   was  required  on  that  side  of 
the  question. 

November  28.  JUDGE  GRBEN  delivered 
the  opinion  of  the  Court. 

The  object  of  this  suit  was  to  injoin  three 
judgments  recovered  by  Baker  for  the  use 
of  the  Farmers*  Bank,  against  the  plaintiff 
and  Lane.  These  judgments  were  entered 
as  confessed  by  those  defendants,  and  were 
so  entered  by  some  mistake;  Vanmeter 
never  having  employed  counsel,  or  author- 
ised the  confession  of  judgments. 

There  are  several  grounds  for  relief  as- 
serted bv  the  appellee.  The  first  is,  that 
such  judgments  could  not  have  been  had, 
or  if  had,  would  have  been  erroneous  and 
reversible,  if  they  had  not  been  entered  aa 
by  confession ;  the  actions  being  joint 
against  the  drawer  and  endorsers  of  an  in- 
land bill  of  exchange,  not  upon  its  face 
negotiable  at  any  of  the  chartered  Banks 
of  Virginia.  This  objection  to  the  form  of 
the  actions,  and  the  fact  that  the  judg- 
ments would  have  been  erroneous  and  re- 
versible, if  they  had  not  been  entered  by 
mistake,  aa  coiifessed,  can  have  no  weight 
in  a  Court  of  Equity.  There  the  rule  is^ 
that  whosoever  asks  equity  must  do  it,  as  a 
condition  of  relief;  and  a  judgment  at  law, 
however  obtained,  no  matter  by  what 
fraud,  accident  or  surprise,  is  allowed  to 
stand  as  a  security  for  what  is  justly  due, 
whether  that  be  a  part  or  the  whole  of  the 
debt  recovered.  The  enquiry  in  a 
556  Court  of  Equity  is  never,  *whether 
the  judgment  is  erroneous  or  unduly 
obtained;  but  whether  it  be  for  a  debt 
justly  due  or  not.  If  Vanmeter  was  re- 
sponsible for  these  debts,  in  actions  brought 
against  him  individually,  he  cannot  com- 
plain in  a  Court  of  Equity,  that  he  is  in- 
jured by  judgments  rendered  against  him 
jointly  with  another. 

The  next  objection  taken  to  these  judg- 
ments, is  on  the  merits.  The  plaintiff 
alleges  that  the  three  endorsers,  himself, 
Marshall  and  Triplett,  were  joint  sureties, 
by  virtue  of  their  endorsement  of  the  billa 
drawn  by  Lane,  and  discounted  at  the 
Bank  for  Lane*s  accommodation :  that  each 
was  bound  to  bear  a  due  proportion  of  the 
loss.  Lane  being  insolvent;  and  that  the 
Bank,  who  is  not  charged  with  notice  of  that 
fact,  had  concluded  with  Marshall  to  throw 
the  whole  burthen  upon  him,  by  dismissing^ 
the  suit  as  to  Marshall,  upon  his  agreeing 
to  hold  himself  bound  for  the  debts,  and  to 
pay  them  immediately,  if  Lane  and  Van- 
meter should  be  unable  to  pay. 

If  all  this  were  true,  and  the  endorsers 
were  mutually  bound  to  each  other  for  con- 
tribution, and  the  oflBcers  of  the  Bank  had 
full  knowledge  of  the  facts,  they  would 
have  been  guilty  of  no  fraud  or  wrong  to 
the  plaintiff,  by  making  such  an  arrange- 
ment with  Marshall,  and  carrying  it  into 
effect.  The  drawer  and  endorsers  were 
severally  liable  to  the  Bank  for  the  whole 
amount  of  the  bills  in  solido.  The  Bank  had 
a  right  to  pursue  any  one  or  more,  or  all, 
in  several  actions ;  and  to  have  coerced  the 
payment  of  the  whole  from  either  of  them. 
The  legal  or  equitable  rights  of  securities  to 
contribution  among  themselves,  can  never 
affect  the  rights  of  the  creditor,  or  bind 
him  to  proceed  against  each  for  his  propor- 
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tioD  of  the  debt:  unless,  indeed,  were  the 
obligations  of  the  parties  are  in  the  form 
of  a  joint  contract,  in  which  case,  all  must 
b^  sued  together,  but  either  may  be  com- 
pelled by  execution  to  pay  the  whole. 

The  remaining  objection  is  also  on  the 
merits. 

The  bills  were  presented  before  they 
were  due,  and  the  drawee  refused  to  ac- 
cept ;  and  Vanmeter  alleges   that    no 

557  *notice  was  given  to  him,  he  being 
the  first  endorser,  either  of  the  non- 
acceptance,  or  non-payment.  This  is  prob- 
ably true,  and  in  the  present  stage  of  the 
cause,  must  be  taken  to  be  so.  If  he  was 
entitled  to  notice,  he  was  not  liable  to  the 
claim  of  the  Bank,  and  would  be  entitled 
to  relief;  for,  he  was  precluded  from  making 
this  defence  at  law,  by  the  mistaken  entry 
of  judgments  by  confession. 

The  facts,  upon  which  the  question, 
whether  Vanmeter  was  or  was  not  entitled 
to  notice,  are  stated  by  himself  in  his  bill. 
He  says,  that  the  bills  were  drawn  and  en- 
dorsed for  the  accommodation  of  Lane,  the 
drawer;  and  for  the  purpose  of  getting 
them  discounted  at  the  Bank:  that  no  con- 
sideration, whatever,  passed  between  the 
parties,  or  any  of  them ;  and  that  there  was 
no  expectation  that  they  would  be  paid  by 
the  drawee. 

It  is  a  general  rule,  that  the  drawer  or 
endorser  of  a  bill  of  exchange,  is  dis- 
charged from  responsibility,  unless  he  has 
due  notice  of  the  dishonor  of  the  bill,  by 
non-acceptance  or  non-payment.  This  no- 
tice was  required  originally,  for  the  purpose 
of  enabling  the  party  to  take  promptly 
such  measures  for  his  security,  as  might 
be  in  his  power ;  and  it  seems  to  have  been 
originally  required  of  him,  if  he  com- 
plained of  the  want  of  notice,  to  prove, 
that  for  the  want  of  it,  he  had  suffered  some 
injury.  The  modern  doctrine,  however, 
is  perfectly  well  settled,  that  the  law  im- 
plies an  injury,  from  a  want  of  due  notice; 
and  this  presumption  is  so  strong,  that  in 
order  to  repel  it,  proof  is  required  to  shew 
that  it  was  impossible  for  the  party  to  suffer 
any  damage  or  inconvenience.  Thus,  in  the 
case  of  a  drawer;  if  the  bill  be  drawn  with- 
out funds  in  the  hands  of  the  drawee,  and 
the  drawer  had  no  reason  to  expect  that 
the  bill  would  be  accepted ;  this  is  consid- 
ered as  a  case  in  which  it  is  shewn  that  no 
possible  prejudice  can  result  to  the  drawer 
jfrom  the  want  of  notice;  since  he  knew, 
when  he  drew  the  bill,  that  it  would  devolve 
on  him  to  take  it  up,  as  well  without  as 
with  notice  of  its  dishonor;  and  having  no 
reason    to   expect    the   bill   to  be  ac- 

558  cepted,  it  cannot  be   ^supposed    that 
he  would  make  any  arrangements  for 

putting  funds  in  the  hands  of  the  drawee 
to  take  it  up.  But,  if  the  drawer,  without 
funds  in  the  hands  of  the  drawee,  has  any 
just  ground  to  believe  that  the  bill  will  be 
accepted,  he  ought  to  have  notice;  for  in 
that  case,  it  is  to  be  presumed  that  he  will 
BO  arrange  his  funds  as  to  place  the  means 
of  paying  the  bill  at  maturity,  in  the  bands 
of  the  drawee.  Such  arrangements,  if  un- 
necessary and  fruitless,  would  be  preju- 
dicial to  the  party;  and  to  enable  him  to 
avoid  this  mischief,  immediate  notice 
should  be  given. 


The  case  of  an  indoraer  is  still  stronger 
than  that  of  a  drawer;  for  he  has,  in  gen- 
eral, a  right  to  resort  to  the  drawer  for  in- 
demnity, and  to  enable  him  to  assert  this 
right  with  the  greatest  possible  effect,  he 
ought  to  have  immediate  notice.  But, 
even  as  to  an  endorser,  a  case  may  occur, 
in  which  it  may  be  shewn  to  be  impossible 
for  him  to  suffer  any  inconvenience  for  the 
want  of  notice.  As  in  the  case  of  a  note 
endorsed  by  the  payee  for  the  accomodation 
of  the  drawer,  who  should  place  in  the 
hands  ot  the  endorser  funds  sufficient  to 
discharge  it.  The  latter  would  not  be  en- 
titled to  notice  of  the  non-payment;  be- 
cause he  could  not  possibly  suffer  any 
damage  by  the  failure  to  give  him  notice, 
Camay  v.  Da  Costa,  1  £sp.  Rep.  303;  since 
the  only  purpose  of  a  notice,  would  be,  to 
inform  him  of  the  necessity  of  resorting  to 
the  drawer  for  indemnity,  which,  in  this 
case,  is  unnecessary,  as  he  already  has 
that  indemnity  in  his  hands. 

With  the  exception  of  the  cases,  in  which 
it  can  be  shewn,  that  they  could  not,  by 
possibility,  suffer  an  injury  by  the  failure 
to  give  them  notice,  the  drawer  and  en- 
dorser have  in  all  cases  a  right  to  strict 
notice,  unless  they  waive  that  right,  or 
forfeit  it  by  their  own  fraud.  I  do  not  find 
this  ground  of  fraud,  very  distinctly  laid 
down  as  a  reason  for  dispensing  with  the 
necessity  of  notice.  But,  there  are  many 
cases  in  which  it  appears  to  have  been  the 
sole  ground  of  the  judgment,  and  in  which, 

the  principle  is  distinctly  alluded  to. 
559  »In    De    Bert    v.    Atkinson,     2    H. 

Black.  Rep.  336,  the  endorser  of  a 
note  for  the  accommodation  of  the  drawer, 
who  knew  that  be  was  insolvent,  was  held 
not  to  be  entitled  to  notice  of  non-payment. 
If  this  case  proceeded  upon  the  supposi- 
tion, that  the  knowledge  of  the  drawer's 
insolvency  made  it  impossible  that  the 
endorser  could  suffer  any  injury  for  the 
want  of  notice,  then  it  contradicted  many 
other  cases,  in  which  it  has  been  deter- 
mined, that  the  insolvency  of  the  acceptor, 
whether  he  accepted  for  the  accommoda- 
tion of  the  drawer  or  of  himself,  did  not 
dispense  with  the  necessity  of  notice;  for« 
it  is  not  impossible  to  procure  payment 
from  an  insolvent  man,  through  bis  friends 
or  otherwise;  and  the  drawer  is  entitled  to 
notice,  in  order  to  enable  him  to  take  this 
chance.  The  drawer  of  the  note  in  this 
case,  was  in  the  situation  of  an  acceptor, 
for  his  own  accommodation ;  and  the  en- 
dorser, in  the  situation  of  the  drawer  of 
the  bill  so  accepted.  If  it  was  decided 
upon  the  ground  of  fraud,  the  decision  was 
equally  objectionable;  for,  no  fraud  or  im- 
position was  practised  on  the  holder,  since 
he  got  the  security  of  the  very  names, 
which  he  expected  to  get  when  he  con- 
tracted. This  case  has  been  virtually 
over-ruled  in  French's  ex'r  v.  Bank  of 
Columbia,  4  Cranch,  161.  I  mention  it 
only  to  shew,  that  I^rd  BUenborough  con- 
sidered it  as  decided  on  the  ground  of 
fraud ;  and  upon  the  authority  of  that  case, 
decided  Sisson  v.  Thomlinson,  Belw.  N. 
P.  324,  n.  31 ;  in  which  he  ruled,  that  when 
an  endorser  had  not  given  any  considera- 
tion for  a  bill,  and  knew  at  the  time  that 
the  drawer  had  not  any  effects  in  the  hands 
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of  the  drawee,  he  was  not  entitled  to  no- 
tice of  non-payment.  In  this  case,  the  de- 
cision conld  not  have  been  founded  upon 
the  principle  that  the  endorser  conld  not 
snCfer  any  detriment  for  want  of  notice, 
since  it  was  a  bill  accepted;  and  although 
none  of  the  parties  had  given  any  value, 
and  it  was  to  all  the  parties  an  accommo- 
dation bill;  yet  the  endorser  had  a  right, 
if  he  paid  it,  to  resort  to  the  acceptor;  a 
right,  which  might  have   been    ren- 

560  dered    of  no   avail,  for  *the  want  of 
timely   notice  of  non-payment.    The 

only  ground,  upon  which  this  case  was  de- 
cided, was,  the  fraud  upon  the  public, 
practised  by  the  endorser,  by  endorsing  a 
bill  which  he  knew  to  be  drawn  without 
funds.  This  case  was  totally  different 
from  that  of  an  insolvent's  note,  endorsed 
for  his  accommodation  ;  the  holder  of  which 
gfot  all  he  contracted  for.  Every  drawer  of 
a  bill,  virtually  represents  to  all  dealing 
for  it,  that  it  is  drawn  upon  sufiScient 
funds.  The  holder  deals  upon  the  faith 
that  he  shall  have  the  additional  security 
of  the  drawer;  and  if  he  fails  in  this,  he 
is  disappointed  by  the  fraud  of  the  drawer ; 
and  if  the  endorser,  with  a  knowledge  of 
the  facts,  endorsed  for  the  purpose  of  pro- 
moting the  object  of  the  drawer,  he  would 
be  a  participator  in  the  fraud.  If,  there- 
fore, in  Sisson  v.  Thomlinson,  the  bill 
had  not  been  accepted,  there  would  have 
been  better  reason  to  hold,  that  the  en- 
dorser was  not  entitled  to  notice ;  for,  that 
would  have  corroborated  the  presumption, 
that  the  endorser  knew  that  the  bill  was 
not  only  not  drawn  upon  funds;  but  also, 
that  it  would  not  be  accepted.  So  that  the 
holder  would  be  disappointed  in  the  expecta- 
tions raised  by  the  fraudulent  misrepresen- 
tations of  the  drawer  and  endorser.  Neither 
would  the  endorser,  in  that  case,  have  any 
acceptor  to  resort  to ;  nor  could  he  claim 
against  any  one  but  the  drawer.  If  he 
knew  that  the  bill  would  not  be  accepted, 
then  he  knew  the  necessity  of  looking  to 
the  drawer  from  the  moment  he  endorsed ; 
and  therefore,  wanted  no  notice  to  put  him 
on  his  guard.  The  bill,  however,  being 
accepted,  the  holder  got  all  he  contracted 
for;  and  the  fact  of  acceptance  indicated, 
that  although  the  endorser  knew  that  the 
drawee  had  no  funds  of  the  drawer,  he  had 
reason  to  expect  an  acceptance,  and  would 
be  entitled  to  notice.  In  such  a  case,  the 
holder  can  hardly  be  said  to  be  deceived  or 
defrauded.  The  actual  decision  of  this  case 
cannot  be  supported,  but  upon  the  ground, 
that  if  the  endorser  acted  in  the  beginninc: 
with  an  intent  to  deceive  others,  he  cannot 
insist  upon  notice,  even  if  no  one  be  de- 
/Ceived. 

561  *In    Brown    &    al.    v.    Masscy,    15 
Bast.  216,  it  was  held,  that   when    a 

bill  was  drawn,  accepted  and  endorsed  by 
several,  for  the  accommodation  of  the  last 
endorser,  and  the  acceptor  had  no  effects 
of  the  drawer  in  his  hands,  but  that  fact 
was  unknown  to  one  of  the  endorsers,  who 
was  the  defendant,  he  was  entitled  to  no- 
tice of  the  non-payment,  having  a  right  to 
resort  to  the  last  endorser  for  indemnity. 
This  case  seems  to  turn  upon  the  bona  fides 
of  the  endorser.  If  he  had  known  the  fact 
that  there  were  no  funds  in    the   hands   of 


the  drawee,  he  would  probably  have  been 
considered  as  having  participated  in  the 
fraud  of  puttine  a  bill  purely  for  accom- 
modation, into  circulation. 

In  Leach  v.  Hewitt,  4  Taunt.  731,  the 
defendant  had  endorsed  a  bill  for  the  ac- 
commodation of  a  third  person,  whose 
name  was  not  on  it.  The  bill  purported  to 
be  drawn  by  one  firm,  which  had  no  exist- 
ence, and  accepted  by  another  fictitious 
firm ;  but  this  was  unknown  to  the  endorser. 
The  instruction  of  Mansfield,  Justice,  to 
the  jury,  afterwards  approved  of  by  the 
Court,  was,  that  the  endorser  was  entitled 
to  notice,  if  he  was  not  privy  to  the  fraud. 
If  the  endorser  in  that  case,  had  been 
privy  to  the  fraud,  he  would  not  have  been 
entitled  to  notice.  Not  being  privy,  he 
was  entitled  to  claim  against  the  person, 
for  whose  accommodation  he  had  endorsed ; 
and  the  want  of  notice  might  have  impaired 
his  remedy. 

These  cases  are  referred  to,  for  the  pur- 
pose of  shewing  that  an  endorser,  who 
unites  with  the  drawer  to  deceive  the 
holder,  by  representing  a  bill  as  one  that 
will  probably  be  accepted,  with  a  knowledge 
that  it  will  not,  is  guilty  of  a  fraud,  which 
deprives  him  of  the  right  to  insist  upon 
notice.  The  principle,  although  perhaps 
pushed  too  far  in  its  practical  application 
in  some  of  those  cases,  is  just.  If  a  bill 
were  drawn  upon  a  fictitious  person,  and 
was  endorsed  with  a  full  knowledge  of 
that  fact,  for  the  purpose  of  enabling  the 
drawer  to  raise  money  by  getting  it  dis- 
counted, it  could  not  for  a  moment  be 
doubted,  that  the  holder  could  recover 
aeainst  the  endorser,  without  giving 
562  him  notice  *that  he  applied  at  the 
place  to  which  the  bill  was  directed* 
and  found  no  person  to  present  it  to,  an- 
swering the  description  of  the  bill.  Thia 
would  be  a  gross  and  palpable  fraud,  in 
both  drawer  and  endorser.  I  can  perceive 
no  difference  between  that  case,  and  one 
in  which  the  bill  was  drawn  and  endorsed, 
with  full  knowledge  on  the  part  of  the  en- 
dorser, ^hat  the  drawer  not  only  had  no 
funds  in  the  hands  of  the  drawee,  but  that 
he  had  no  right  to  draw  upon  him,  or  rea- 
son to  expect  that  he  would  accept ;  except 
that  in  one  case,  the  non-existence  of  the 
nominal  drawee  would  be  complete  proof 
of  the  fact,  that  there  was  no  expectation^ 
or  ground  for  expectation,  that  the  bill 
would  be  accepted;  and  in  the  other,  it 
might  be  fairly  inferred,  in  the  absence  of 
proof  to  the  contrary,  that  the  endorser, 
from  the  representations  of  the  drawer  or 
otherwise,  did  bona  fide  expect  that  the  bill 
/Would  be  accepted ;  an  inference  which  it 
might  be  difficult,  and  almost  impossible, 
to  disprove. 

But,  the  case  under  consideration,  is  pre- 
cisely the  case  last  supposed,  and  the  proof 
is  full.  Vaumeter,  in  his  bill  sworn  to, 
states  that  the  bills  were  drawn  and  en- 
dorsed for  the  accommodation  of  the  maker, 
for  the  purpose  of  procuring  a  discount  at 
the  Bank;  and  that  there  Was  no  expecta- 
tion that  they  would  be  paid  by  the  drawee ; 
and  the  answer  of  the  Bank,  sworn  to  by 
the  Cashier,  states,  that  if  the  facts  so 
stated  by  plaintiff,  had  been  known  to 
them,  they  would  not  have  discounted  these 
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bills.  I  think  this  was  a  fraud  upon  the 
Bank,  and  that  Vanmeter  was  therefore  en- 
titled to  no  notice. 

It  is  not  necessary  to  enquire  whether,  if 
Vanmeter  would  have  had  a  right  to  claim 
<;ontribution  from  the  other  endorsers,  if 
they  had  had  due  notice  of  the  non-accept- 
ance or  non-payment,  he  was  therefore  en- 
titled to  notice,  in  order  that  he  might  give 
them  notice,  and  so  secure  his  recourse 
against  them.  For,  he  had  no  right  to 
claim  contribution  from  them.  There  was 
no  agreement  amongst  them,  that  each 
should  bear  a  part   of  the  loss  as  joint 

563  sureties,  ^either   expressed    or   to  be 
implied    from    the    circumstances  of 

the  case,  but  the  contrary.  Each  of  the 
endorsers  defendants,  deny  that  there  was 
any  such  agreement,  and  say,  that  although 
they  endorsed  for  the  accommodation  of 
Lane,  they  did  so  under  the  full  persuasion 
that  the  bill  would  be  accepted  and  paid. 
I  at  one  time  doubted,  whether  several  en- 
dorsing for  the  accommodation  of  another, 
ought  not  to  be  considered  as  joint  sureties, 
and  bound  to  contribution  amongst  them- 
selves. But,  I  am  satisfied,  that  this  can- 
not be  the  effect  of  such  a  transaction, 
unless  there  be  a  stipulation  to  that  effect. 
Sureties  may  bind  themselves  severally  in 
succession ;  so  that  each  may  be  a  supple- 
mental surety,  in  respect  to  another. 
Craythorne  v.  Swinburne,  14  Ves.  160. 
In  this  case,  they  have  bound  themselves  by 
an  instrument,  the  legal  effect  of  which  is 
to  subject  them,  in  respect  to  each  other, 
tn  succession  in  the  order  in  which  they  en- 
dorsed ;  and  they  must  be  taken  to  have  in- 
tended to  be  bound  according  to  the  legal 
effect  of  the  instrument,  until  the  contrary 
appears.  If  several  endorsers,  in  such  cir- 
<;umstances,  were  liable  to  contribution  as 
a  matter  of  course,  the  books  would  have 
teemed  with  cases  on  the  subject.  But,  I 
cannot  find  that  the  question  has  ever  been 
raised. 

The  order  refusing  to  dissolve  the  in- 
junction upon  the  merits,  must  be  reversed, 
and  the  injunction  dissolved. 

564  *M'Kayv.   Hite's  Executors. 

November,  1826. 
Appeal— Dlfsolutlon  of  Injunction— Appeal  Bond.*— A 

party  appealing  from  an  order  dlssolylDsr  an 
injunction  can  only  be  required  to  give  security 
to  perform  the  decree  of  the  Inferior  Court,  and 
to  pay  the  costs  and  damag-es  awarded  in  the  Ap- 
pellate Court,  If  the  decree  shall  be  affirmed. 
Same— Appeal  Bond— Dischargee  of  Surety >— Quaere 
whether,  where  bond  and  security  have  been 
sriven  to  perform  the  decree  of  the  Court  below, 
and  further  security  is  required  in  the  Appellate 
Court,  which  the  party  cannot  jrive,  the  surety  in 
the  first  bond  is  dlscharffed? 

This  was  an  appeal  from  the  Winchester 
Chancery  Court,  from  an  order  dissolving 
an  injunction.  The  appellant  had  obtained 
an  injunction,  which  was  afterwards  dis- 
solved, and  appealed,  giving  an  appeal 
bond  in  the  penalty  of  $6000.  The  Court 
of  Appeals,  upon  motion  of  the  appellees,  re- 
quired further  security,  and  in  a  larger  sum. 

Johnson,  for  the  appellant,  moved  the 
Court  to  set  aside  their   former   order,  and 


♦See  monofirraphic  fM><«  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
263. 

The  principal  case  is  cited  in  Jeter  v.  Lancrhome. 
5  Gratt  90a 


to  permit  the  appellant  to  appeal,  upon 
giving  bond  and  security,  in  a  sum  suffi- 
cient to  cover  merely  the  costs  and  dam- 
ages awarded  here,  and  to  perform  the 
decree  of  the  Court  below. 

November  29.  JUDGE  COALTBJR  de- 
livered his  opinion,  in  which  the  other 
Judges  concurred. 

Since  the  order  made  in  this  cause  at  a 
former  term,  requiring  the  appellant  to 
give  better  security  than  had  before  been 
given,  to  prosecute  this  appeal,  and  in  a 
larger  sum,  which  was  made  in  haste,  and 
in  which  the  question  was  not  made  or 
considered,  whether  a  party  appealing 
from  an  order  dissolving  an  injunction,  was 
bound  to  give  security  for  the  payment  of 
the  debt,  as  on  the  grant  of  an  original 
injunction,  that  question  has  been  solemnly 
considered  by  the  Court,  and  it  has  been 
decided  that  such  an  appeal  must  be  allowed 
on  the  appellant  giving  security  merely  to 
perform  the  decree  of  the  Inferior  Court, 
and  to  pay  costs  and  damages  awarded 
565  here,  if  the  decree  shall  be  ^affirmed. 
This  will  be  a  small  sum  sufficient  to 
cover  the  costs  in  the  Court  below. 

In  this  case,  the  appellant  had  entered 
into  bond  with  surety,  in  the  penalty  of 
$6000;  perhaps  ten  times  the  sum  neces- 
sary for  that  purpose,  conditioned  as  above 
stated.  It  is  possible  the  security  originally 
given  will  not  be  objected  to  as  sufficient 
for  the  purposes  above.  If  it  is,  the  Court 
will  hear  the  appellants  on  that  point.  But 
the  appellant  petitioned  to  be  permitted  to 
appeal,  on  giving  security  for  costs  here, 
under  the  late  Act  of  Assembly.  This,  it 
is  presumed,  he  would  not  have  done,  bat 
for  the  large  sum,  in  which  this  Court,  by 
mistake,  required  him  to  enter  into  bond. 
That  order  must,  therefore,  be  set  aside ;  so 
that  the  appeal  will  stand  on  the  bond  first 
given,  unless  that  is  now  objected  to  as 
aforesaid. 

That  order  must  also  be  set  aside  for  an- 
other reason.  This  Court  is  not  perfectly 
satisfied,  on  re-consideration,  that  an  ap- 
peal can  be  taken  under  the  act  aforesaid, 
after  an  appeal,  on  bond  being  given  to 
perform  the  decree  below,  when  further 
security  is  required  here,  which  the  party 
cannot  give;  in  consequence  of  the  possi- 
ble eflFect,  that  in  this  way,  even  the  secu- 
rity given  may  be  discharged ;  a  question, 
which  this  Court  wishes  to  keep  open  for 
more  deliberate  consideration,  whenever  it 
shall  arise. 


566  *  Knight  v.  Yarborough. 

December,  1826. 
Power  ofAppolotment— How  Appointment  to  Be  Made. 

—Where  an  appointment  is  made,  in  pursuance  of 
a  g-eneral  power  not  prescribing"  the  mode  of  ap- 
pointment it  must  be  made  in  such  a  way  as 
would  pass  the  title,  if  the  property  belonged  to 
the  person  making  the  appointment. 

5ame— Sane— Case  at  Bar— Therefore,  where  an 
appointment  is  made  of  slaves,  under  such  a  gen- 
eral power,  bv  an  oral  declaration  that  the  trustee 
gives  them  to  the  appointee,  without  a  delivery  of 
possession,  the  appointment  is  void. 

Sane— Rights  of  Appolnteea.— Where  an  appointment 
is  made  to  several  persons  at  different  times,  or 
in  unequal  portions,  and  a  residue  of  property  is 
left  unappointed:  the  appointees  shall  be  allowed 
to  participate  In  the  nnappolnted  surplus,  upon 
bringing  the  value  of  their  several  appointments, 
at  the  time  they  were  made,  into  account  without 
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accountlnff  for  Interest,  profits  or  Increase,  since 
tbey  received  their  several  appointments. 

Same— Same.*— But  the  appointees  must  account  for 
interest,  proflu.  &c.  after  toe  deatb  of  the  trustee 
bavinff  the  power  of  appointment,  before  tbey  can 
participate  in  the  unappointed  surplus. 

executor— Right  to  5ell  Testator'^  Effects.— An  exec- 
utor may  make  a  valid  sale  of  bis  testator's 
effects,  whether  tbey  be  necessary  for  tbe  pay- 
ment of  debts  or  not.  if  there  is  no  fraud  or  col- 
lusion in  tbe  purchaser. 

This  ia  the  same  case  reported  in  Gilm. 
Rep.  27.  The  questions  now  made  arose 
•out  of  the  interpretation  of  the  decree  ren- 
<3ered  in  that  case,  by  the  Chancellor.  The 
particulars  of  that  decree,  and  the  relation 
•of  the  several  parties,  may  be  found  by  re- 
ferring to  that  report.  They  are  not  nec- 
essary here. 

Lieigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

December  5.  JUDGE  GREEN  delivered 
his  opinion. 

The  first  objection  taken  to  the  decree 
.appealed  from  is,  that  it  afiBrms  the  ap- 
pointment to  Nancy  H.  Knight  of  four 
slaves,  Ned,  Matt,  Belinda  and  her  child, 
to  be  valid;  and  this  objection  is  well 
founded.  To  the  validity  of  an  appoint- 
ment in  pursuance  of  a  general  power,  not 
prescribing  the  mode  of  appointment, 
567  it  is  necessary  that  it  be  *raade  in 
such  a  way,  as  would,  if  the  property 
belonged  to  the  person  making  the  appoint- 
ment, effectually  pass  his  title.  In  this 
case,  the  only  proof  of  the  appointment  is, 
that  Nancy  H.  Knight,  a  married  woman, 
separated  from  her  husband,  lived  with 
Mrs.  Walton,  her  grand-mother,  before  and 
after  her  divorce,  and  until  her  grand- 
mother's death :  that  when  information  of 
the  divorce  was  received  in  1812,  Mrs. 
Walton    observed    to   a    witness,  as  he  be- 


*Advsiio«iiieiits  —  Valuation  —  At  What  Time. —  In 
Kyler.  CJoorad.  25  W.  Va.  780.  It  Is  said:  "Unless 
under  pecaliar  dreams  tan  ces.  as  wben  perhaps  the 
advancement  is  a  remainder  (see  Chinn  v.  Murray. 
4.  Oratt.  879).  the  rule  is  established  in  Virg-ioia  as 
well  as  elsewhere,  that  all  advancements  are  to  be 
accounted  for  as  of  the  value  the3*  bore  when  re- 
ceived, and  that  dnrinsr  the  life  of  the  intestate, 
rents,  issues  and  profits  shonld  be  charg-ed  against 
ibc  heir  or  devisee.  (Beckwith  v.  Butler.  1  Wash. 
224:  Hudson  v.  Hudson.  8  Rand.  120:  Williams  y. 
Stonestreet.  8  Rand.  550:  Christian  y.  Coleman.  3 
Leiffh  30;  Knight  v.  Oliver.  12  Gratt  88;  Puryear  v. 
Cabell.  24  Gratt  200.)  The  reasons  for  valuing-  ad- 
vancements as  of  the  time  they  were  received  and 
not  as  of  the  time  of  tbe  death  of  the  intestate  are 
dveveral.  first:  Because  from  the  time  that  the  real 
or  personal  property  is  received  as  an  advancement, 
it  is  the  property  of  the  party  receiving  it.  and  if  it 
is  lost  in  whole  or  In  part  by  destruction  or  deterio- 
ration, it  is  the  loss  of  the  party  Jt>y  whom  it  is  owned, 
and  it  is  but  fair,  to  compensate  the  party,  to  whom 
«uch  property  is  advanced  for  this  risk  of  loss,  that, 
if  the  property  is  increased  in  value,  he  should  have 
tbe  benefit  of  the  increase.  (Beckwith  v.  Butler.  1 
Wash.  226:  Kean  v.  Welch.  1  Gratt  400:  Knight  v. 
TarborouoK  4  Rand.  560);  second:  Interest  during- 
tbe  lifetime  of  the  intestate  oug-ht  not  to  be  charg-ed : 
for  if  charged  it  would  defeat  the  main  object  of 
tbe  statute  requiring  advancements  to  be  brought 
Into  hotchpot  which  is  to  produce  equality  among- 
all  tbe  children  of  an  intestate  father.  'Advance- 
menu  are  generally  made  to  enable  the  child  to 
euffasre  with  advantage  at  the  proper  age  in  the  oc- 
cupation by  which  he  expects  to  make  his  living. 
If  each  child  is  advanced  at  the  same  ag-e  to  the 
same  amount  each  is  advanced  equally,  althoug-h 
one  be  advanced  twenty  years  before  the  other, 
«acb  having-  the  same  capital  advanced  for  his  es- 
tablishment in  life.*  (Judge  Grbbn's  opinion  in 
Knioht  V.  Yarborough,  4  Band.  609.)'*  To  the  same 
effect  tbe  principal  case  is  cited  in  Ch\uu  v.  Murray. 
4  Gratt  879.  807;  Kyle  v.  Conrad.  26  W.  Va.  784;  Hays 
v.  Freshwater.  47  W.  Va.  217.  84  S.  E.  Rep.  884. 

See  further,  monographic  no^0 on  "Advancements** 
ain>ended  to  Watklns  v.  Younff,  81  Gratt  84. 


lieves  in  the  presence  of  Mrs.  Knight, 
*^that  she  had  heretofore  convejed  certain 
negroes,  to  wit:  Belinda  and  her  child, 
Matt,  Elsey,  and  a  boy  named  Ned,  to 
trustees  for  the  benefit  of  the  said  Nancj ; 
but  now,  in  consequence  of  the  law  afore- 
said, I  give  them  directly  to  Nancy.  They 
are  now  hers."  There  was  no  delivery  of 
possession  to  Mrs.  Knight,  nor  does  it  ap- 
pear that  she  ever  exercised  any  act  of 
ownership  over  the  slaves;  nor  is  there 
any  further  account  given  of  the  existence 
of  the  deed  of  trust  spoken  of.  And  in 
Mrs.  Walton's  will,  whilst  she  gives  to 
several  of  her  descendants,  property  speci- 
fied by  name,  and  adds  that  it  is  the  same 
before  given  to  them,  she  gives  these 
negroes  to  Nancy  H.  Knight,  without  inti- 
mating that  she  had  given  them  to  her  t>e- 
tore. 

Independent  of  the  Act  of  Assembly,  I 
should  think  that  such  a  transaction  did 
not  amount  to  a  gift,  but  only  to  a  declara- 
tion of  an  intention  to  give  at  a  future 
period.  The  Act  of  Assembly,  however, 
declares  that  no  parol  gift  of  slaves  shall 
pass  any  estate  in  them,  if  the  donor  has 
continued  in  possession,  or  unless  the 
slaves  have  come  to  the  actual  possession 
of,  and  remained  with,  the  donee.  This, 
if  it  was  intended  to  be  a  gift  or  appoint- 
ment, was  therefore  void. 

Another  obiection  taken  to  the  decree  is, 
that  it  does  not  conform  to  the  former  de- 
cree of  the  Court  of  Appeals,  in  respect  to 
the  manner  in  which  the  valid  appoint- 
ments made  by  Mrs.  Walton,  were  to  be 
accounted  for  by  the  appointees,  if  they 
claimed  to  participate  in  the  subjects  which 
were  unappointed.  The  declaration 
568  of  the  decree  *of  the  Court  of  Ap- 
peals on  that  point,  was,  that  such 
parties,  to  whom  valid  appointments  had 
been  made,  could  not  claim  any  part  of  the 
unappointed  subject,  ''without  bringing 
into  account  the  subject  so  appointed;" 
equality  being  the  rule  adopted  by  the 
Court,  in  such  cases.  The  Chancellor  un- 
derstood this  part  of  the  decree  as  directing 
that  the  parties  liable  to  account,  should 
account  for  the  value  of  the  property  ap- 
pointed, as  it  was  at  the  time  of  the  ap- 
pointment; and  in  this  I  think  he  was 
right.  If  the  Court  of  Appeals  had  in- 
tended to  decide,  that  the  appointee  should 
be  placed  in  the  same  situation  as  if  he  re- 
nounced the  appointment  altogether,  so 
that  the  property  was  to  be  considered  as 
always  continuing  a  part  of  the  estate,  they 
would  have  directed  that  the  property  and 
its  increase,  remaining  in  kind,  should  be 
brought  into  the  distribution,  and  the  party 
held  to  account  for  what  he  had  disposed 
of,  so  as  that  it  could  not  be  returned  in 
kind.  But  they  direct  that  the  whole  sub- 
ject appointed  should  be  accounted  for, 
without  regard  to  the  circumstance  whether 
it  remained  in  kind  or  not.  The  Court  did 
not  intend  to  prescribe  the  manner  of  ac- 
counting, but  to  leave  that  to  be  done  upon 
the  ordinary  principles  applicable  to  such 
and  analogous  cases. 

In  cases  of  intestacy,  when  one  of  the 
children  had  been  advanced,  if  he  chooses 
to  bring  his  advancement  into  hotchpot, 
he  does  not  thereby  renounce  his  title,  but 
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retains  it,  and  ia  entitled  to  have  so  ranch 
of  the  intestate's  estate  as  will,  with  what 
he  has  already  received,  make  his  part 
equal  to  that  of  the  other  children ;  and  in 
such  case,  his  advancement  is  valued  at 
what  it  was  worth  at  the  time  it  was  made; 
which  value  is  added  to  the  distributable 
fund,  without  interest  or  any  account  for 
profits.  This  was  the  rule  adopted  in 
Beckwith  v.  Butler,  1  Wash.  224,  and  has 
been  adopted  also  in  Massachusetts  and 
Pennsylvania;  and  this  seems  to  be  the 
rule  in  England. 

In    Kircudbright     v.     Kircudbright,      8 

Ves.  51,  it  was  held  that  an  annuity  granted 

by     the    father    to    a    son.    was    to 

569  *be  brought  into  hotchpot  at  its  value 
at  the  time  it   was  granted ;   or   that 

the  son,  at  his  election,  might  account  for 
the  sums  actually  received  under  the  grant : 
and  I  think  these  decisions  are  founded  on 
the  best  reasons.  By  the  advancement, 
the  property  vests  in  the  donee,  and  it  is 
afterwards  at  his  risque.  The  profits  and 
increase  are  the  profits  and  increase  of  his 
own  property ;  and  the  donor  can  only  be 
considered  as  having  parted  with  the  real 
value  of  the  thing  when  given.  If  the 
property  perishes,  or  in  any  way  depreciates 
in  value,  it  is  the  loss  of  the  donee.  He 
accounts  for  the  value  when  received,  be- 
cause he  has  taken  so  much  out  of  the  es- 
tate of  the  donor.  The  interest,  profits 
and  increase,  never  were  a  part  of  the  es- 
tate of  the  donor.  They  are  in  all  cases 
the  fruits,  in  part  at  least,  of  the  care  and 
attention  of  the  owner ;  and  if  any  expense 
is  incurred  in  securing  them,  it  falls  upon 
the  owner  of  the  property.  It  is  a  funda- 
mental principle,  that  the  person  who  has 
the  title  to  property,  bears  the  loss  arising 
from  its  destruction  or  deteri oration,  and 
is  entitled  to  its  increase  and  profits.  This- 
rule,  in  cases  of  advancement  and  intes- 
tacy, and  in  all  cases  falling  within  the 
same  reason,  is  just  and  equal.  Advance- 
ments are  generally  made  to  enable  the 
child  to  engage  with  advantage,  at  the 
proper  age,  in  the  occupation  by  which  he 
expects  to  make  his  living.  If  each  child 
is  advanced  at  the  same  age,  to  the  same 
amount,  each  is  advanced  equally,  al- 
though one  be  advanced  twenty  years  be- 
fore the  other;  each  having  the  same 
capital  advanced  for  his  establishment  in 
life.  If  the  eldest  son,  in  such  case,  had 
to  account  to  the  youngest  son,  in  the  par- 
tition of  the  residue  of  their  father's  es- 
tate, for  the  interest,  increase,  and  profits, 
of  the  money  or  property  advanced  to  him, 
he  would,  in  effect,  be  giving  to  his 
younger  brother  a  moiety  of  the  fruits  of 
his  care,  labor  and  expense,  in  the  man- 
agement of  the  fund  advanced  to  him. 
The  general  rule,  although  it  does  not  give 
an  equality  in  amount,  at  the  time  of  the 
final  distribution,  if  we  take  into  the  con- 
sideration, the  interest,    profits,  and 

570  increase  *of  the  advancement ;  yet  it 
gives,  as  nearly  as  any  general   rule 

can  give,  an  equality  of  benefit,  consider- 
ing the  circumstances  of  the  parties.  To 
attempt  a  more  perfect  equality,  by  taking 
into  the  estimate  the  interest,  profits  and 
increase  of  the  property,  in  part  or  in 
whole,    according    to   the  circumstances  of 


each  particular  case,  would  be  attended 
with  great  difficulty  and  uncertainty,  and 
be  the  source  of  infinite  litigation.  For 
this  reason,  by  the  custom  of  London,  a 
daughter  advanced  in  marriage,  no  matter 
to  what  amount,  is  considered  as  fully  ad- 
vanced, and  barred  from  claiming  any  ben- 
efit of  the  orphanage  part,  unless  the  father 
declare,  in  writing,  the  amount  of  the  ad- 
vancement, so  that  it  may  appear  what 
sum  is  to  be  brought  into  hotchpot.  Civil 
V.  Rich,  Vem.  216. 

It  is  said,  however,  that  this  is  not  like 
the  case  of  advancement  and  intestacy,  but 
rather  like  the  case  of  a  legacy  to  be  equally 
divided  among  the  legatees ;  the  parties  to 
whom  valid  appointments  have  been  made, 
as  well  as  the  others,  claiming  under  the 
will  of  Walton ;  and  that  in  case  of  such  a 
legacy,  if  the  executor  delivered  to  any  one 
of  the  legatees  any  portion  of  the  property, 
before  a  division  was  made,  the  property, 
and  its  increase  and  profits,  must  be 
brought  into  the  division.  This  is  true, 
because  such  a  delivery  by  the  executor 
could  not  give  a  title  to  the  legatee,  to  the 
property  so  delivered.  It  would  remain  a 
part  of  the  original  fund,  to  which  each 
legatee  was  equally  entitled,  and  its  profits, 
and  increase,  would,  therefore,  be  a  part  of 
the  common  fund ;  and  if  it  perished,  it 
would  be  a  loss  to  the  joint  fund,  unless  it 
perished  by  the  default  of  the  legatee  to 
whom  it  was  delivered. 

But,  in  this  case,  the  parties  were  not 
entitled  to  ian  equal  partition,  nor  to  have 
their  proportions  at  the  same  time.  Mrs. 
Walton  was  empowered  to  vest  the  legal 
title  to  any  part  of  the  property,  in  any 
one  of  the  objects  of  appointment,  at  anr 
time  before  her  death,  by  an  appointment 
at  her  pleasure,  no  matter  how  unequal,  so 
that  it  did  not  exceed  the  bounds  of  a  rea- 
sonable discretion.  She  was,  in 
571  *fact,  put  into  the  place  of  the  testa- 
tor, and  authorised  to  make  such  ad- 
vancement within  reasonable  limits,  as  he 
might  have  made  if  in  life,  and  to  have 
the  same  effect  as  if  he  had  himself  made 
them,  to  pass  the  legal  title  subject  to  ac- 
count, in  the  same  way  as  if  they  had  been 
made  by  him,  and  he  had  died  intestate,  or 
had  directed  an  equal  division  of  the  resi- 
due, those  who  had  received  advancements 
accounting  for  them,  if  they  claimed  to 
participate  in  the  residue,  as  if  he  had  died 
intestate.  This  case  is,  therefore,  sub- 
stantially the  same  as  the  case  of  advance- 
ments and  intestacy. 

Whilst  the  Court  of  Chancery  rightly  de- 
cided, that  the  parties  to  whom  valid  ap- 
pointments were  made,  if  they  claimed  to 
participate  in  the  unappointed  residuum, 
were  bound  to  account  for  the  value  of  the 
subject  so  appointed,  as  it  was  at  the  time 
of  appointment,  the  decree  is  erroneous  in 
not  requiring  them  to  account  for  interest  on 
that  value,  from  the  death  of  Mrs.  Walton. 
At  that  time,  the  rights  of  the  parties  to 
the  unappropriated  residuum,  and  an  ac- 
count of  the  subjects  appointed,  according 
to  their  value  when  appointed,  accrued  and 
vested.  The  appointees  were  then  entitled, 
subject  to  such  accountability,  to  a  portion 
of  that  residuum,  and  are  of  course  entitled 
to  participate  in  the  subsequent  profits  and 
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increase  of  the  property  compoaing  that 
residunm.  They  onght,  therefore,  to  ac- 
coant  for  interest  on  the  value  of  the  sub- 
jects appointed,  from  that  time.  That 
Talne  is  to  be  considered  as  a  part  of 
the  residuum,  to  be  distributed  at  that 
period. 

There  is  another  error  in  the  decree  of 
the  Court  of  Chancery,  which  may  afifect 
the  interests  of  the  parties  very  materially, 
in  the  distribution  of  the  fund  in  ques- 
tion. 

The  effect  of  the  original  decree  of  the 
Court  of  Appeals,  was,  that  any  appoint- 
ment made  by  Mrs.  Walton,  whenever 
made,  or  however  unequal,  was  valid,  if 
enough  was  left  to  give  to  every  other  ob- 
ject of  appointment  a  reasonable  share;  a 
rule,  which  left  a  considerable  latitude  of 
discretion,  as  the  testator  intended,  to 

572  Mrs.  Walton,  both    as  *to   the    time 
and  value  of  the  appointments.     This 

reasonable  share  was  to  be  judged  of, 
whether  the  appointment  was  made  to  a 
child  or  grand-child,  by  looking  to  the 
whole  number  of  children  to  share  in  the 
fund,  whether  they  were  dead  or  alive 
at  the  time  of  the  appointment;  the 
grand-children  representing  their  deceased 
parents,  and  entitled  to  such  reasonable 
share,  as  their  parents,  if  alive,  would 
have  been  entitled  to,  to  be  reasonably  di- 
viiSed  amongst  them,  according  to  Mrs. 
Walton's  discretion,  fairly  exercised.  So 
that  an  appointment  made  to  a  grand- 
child, after  the  death  of  his  parent,  was 
not  only  to  conform  to  this  rule,  as  to  its 
amount,  in  respect  to  what  would  be  rea- 
sonable, in  relation  to  his  parent  and  the 
other  children ;  but  in  respect  to  what 
would  be  reasonable  in  relation  to  the  in- 
terest of  the  brothers  and  sisters  of  the 
appointee,  in  the  division  of  the  reasonable 
share  of  the  parent  amongst  his  or  her 
children.  Upon  these  principles,  the  ques- 
tion whether  any  appointment  was  valid  or 
not,  could  only  be  determined  by  consider- 
ing its  value  at  the  time  it  was  made,  in 
reference  to  the  value  of  what  remained  to 
satisfy  the  reasonable  share  of  all  others 
entitled.  If  the  appointment  was  upon 
these  principles,  good,  when  made,  no  sub- 
sequent increase  in  the  value  of  the  subject 
appointed,  or  diminution  in  the  value  of 
what  remained,  could  affect  the  validity  of 
the  appointment,  nor  influence  the  subse- 
quent distribution  of  the  remaining  sub- 
ject, except  so  far  as  to  consider  so.  much 
as  the  value  of  the  appointment  when 
made,  as  appropriated  to  that  child,  if 
appointed  to  a  child,  or  if  appointed  to  a 
grand-child,  then  as  so  much  advanced  to 
the  stock  of  that  child's  parent,  and  also 
to  that  child  in  respect  to  his  brothers  and 
sisters;  and  to  be  regarded  and  accounted 
for  accordingly,  in  the  distribution  of  what 
remained,  either  by  Mrs.  Walton  exercis- 
ing the  discretion  allowed  to  her,  or  of  any 
residue  not  appointed,  or  not  duly  ap- 
pointed, by  her. 

To  illustrate  and  simplify  this  idea,  let  it 

be  supposed  that  there  had  been    only    two 

children    at    the    time   of   Walton's  death, 

and   one   of     those   children    should 

573  have    died    ^immediately    after    the 
death   of   the    testator,  leaving    two 


children ;  and  the  property  subject  to  ap- 
pointment, upon  the  principles  aforesaid, 
to  have  consisted  of  four  young  female 
slaves  of  equal  value ;  and  Mrs.  Walton  to 
have  appointed  one  of  these  to  the  surviv- 
ing child,  and  another  to  one  of  the  grand- 
children. These  appointments  would  be 
unquestionably  good ;  for,  as  between  the 
stocks,  they  would  be  perfectly  equal,  and 
enough  would  be  left  to  provide  for  the 
other  grand-child  a  reasonable  share. 
Suppose  Mrs.  Walton  to  have  made  no  other 
appointment,  and  after  many  years,  to 
have  died:  one  of  the  unappointed  slaves 
having  died,  without  any  increase,  in  her 
life-time;  the  slave  appointed  to  the  grand- 
child having  had  a  great  increase,  and  that 
to  the  child,  having  had  none;  and  the 
other  having  increase,  which,  together 
with  the  original  slave,  and  the  value  of 
that  appointed  to  the  child,  when  ap- 
pointed, were  of  the  precise  value  of  the 
slave  and  her  increase,  appointed  to  the 
grand -child.  According  to  the  principles 
above  stated,  if  '  both  the  child  and 
grand-child  appointees  come  into  the  par- 
tition, accounting  for  the  value  of  the  sub- 
jects appointed  to  them,  the  subject  to  be 
divided  would  be  the  value  of  the  appoint- 
ments when  made,  with  interest  thereon 
from  the  death  of  Mrs.  Walton ;  and  the 
slave  not  appointed,  and  her  increase, 
and  their  profits  accruing  after  Mrs.  Wal- 
ton's death.  The  whole  subject  thus  as- 
certained, would  be  divided  into  moieties, 
and  the  child  would  have  so  much  in  value 
of  the  unappointed  property,  as  would, 
with  the  value  of  what  was  appointed  to 
him  and  interest,  make  a  moiety  of  the 
whole.  The  grand-child  appointee  would 
receive  so  much  as,  with  the  value  of  the 
subject  appointed  to  her,  with  interest  as 
aforesaid,  would  be  equal  in  value  to  the 
fourth  part  of  the  whole  subject.  If  the 
grand-child  appointee  claimed  no  part  of 
the  unappointed  subject,  the  only  differ- 
ence would  be,  that  whilst  the  child  would 
get  precisely  the  same  proportion  of  the 
unappointed  property,  the  other  grand- 
child would  get  all  the  residue,  which 
574  would  "be  greater  or  less  than  she 
would  get  in  the  other  case,  as  it 
happened  that  the  value  of  the  unappointed 
slave  and  her  increase  was  greater  or  less. 
On  the  other  hand,  if  the  increase  of  the 
slave  appointed  to  the  grand-child,  were 
taken  into  the  account  for  the  purpose  of 
ascertaining  what  proportion  of  the  unap- 
pointed property  was  to  go  to  the  child, 
and  what  to  the  children  of  the  deceased 
child,  and  the  grand-child  appointee 
claimed  no  part  of  the  unappointed  prop- 
erty, then  the  other  grand-child  would  get 
nothing  for  the  slave  and  her  increase  ap- 
pointed to  the  grand-child ;  being  of  the 
full  value  of  the  unappointed  slave  and 
her  increase,  added  to  the  value  of  the  slave 
appointed  to  the  child.  That  child  would 
be  entitled  to  the  whole  of  the  unappointed 
property,  to  make  his  share  equal  to  that 
which  has  gone  to  his  brother's  or  sister's 
family. 

This  consequence  and  inequality  will  oc- 
cur, if  the  increase  of  the  property  appointed 
is  brought  into  account,  either  for  the  pur- 
pose of  ascertaining   when    the    appointee 
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diBclaima  any  participation  in  the  nnap- 
pointed  fund,  the  proportion  to  which  the 
respective  stocks  are  entitled  in  the  unap- 
pointed  property;  or,  for  the  purpose  of 
ascertaining  to  what  the  appointee  ac- 
counting is  entitled,  out  of  that  fund. 
This  is  sufficient  to  shew,  that  such  in- 
crease or  addi tonal  value  from  any  cause 
or  profits,  cannot  be  brought  into  account, 
without  over-turning  the  whole  scheme  of 
the  original  decree  of  the  Court  of  Ap- 
peals. 

.The  decree  of  the  Court  of  Chancery  di- 
rects, for  the  purpose  of  ascertaining  the 
funds  to  be  divided  amongst  the  stocks,  (so 
as  to  shew  to  what  proportion  of  the  prop- 
etty  not  appointed,  each  stock  is  entitled,) 
that  the  property  appointed,  whether  the 
appointee  claims  a  portion  of  the  unap- 
pointed  property  or  not,  shall  be  charged, 
with  its  increase,  at  its  present  value,  to 
the  stock  of  which  the  appointee  is  a  mem- 
ber. This  is  done  particularly  as  to  the 
family  of  Susan,  one  of*  the  children  of  the 
testator;  to  whose  daughter  Sally  Moore, 
(who  renounces  all  participation  in  the  un- 
appointed  residue,)  Mrs.  Walton  ap- 
575  pointed  *a  slave  named  Dorcas.  The 
decree  directs,  that  this  slave  and 
her  increase  should  be  estimated  at  their 
present  value,  as  a  part  of  the  fund  devis- 
able amongst  the  stocks,  and  should  be 
thrown  into  one  of  the  nine  parts, 
into  whicn  the  whole  was  to  be  di- 
vided; there  being  nine  stocks  to  come 
into  the  division :  that  this  share,  includ- 
ing the  value  of  Dorcas  and  her  increase, 
should  be  assigned  to  the  children  of 
Susan  Morton,  one  of  whose  children  Sally 
Moore  was;  and  that,  in  the  division  of 
that  ninth  part,  amongst  the  children  of 
Susan  Morton,  the  value  of  Dorcas  and  her 
increase,  should  be  left  to  Sally  Moore,  as 
in  full  satisfaction  of  her  interest  in  the 
fund,  and  the  balance  of  that  share  divided 
equally  between  the  three  other  children 
of  Susan  Morton,  the  brothers  and  sisters 
of  Sally  Moore. 

The  principle  of  this  part  of  the  decree  is 
clearly  wrong,  as  it  has  the  effect  of  di- 
minishing the  shares  of  the  brothers  and 
sisters  of  Sally  Moore,  by  the  amount  of 
the  value  of  the  increase  of  Dorcas,  since 
the  appointment  to  Sally  Moore,  although 
they  belong  exclusively  to  her;  and  may 
have  the  effect  of  precluding  them  from 
any  participation  whatever  in  the  fund. 

This  erroneous  principle  is  applied  to  the 
slaves  well  appointed  to  ^Irs.  Dnpuy, 
which  are  brought,  with  their  increase, 
into  the  account,  to  the  prejudice  of  Mrs. 
Dnpuy.  The  errors  of  the  first  decree  on 
this  point,  were  probably  intended  to  be 
corrected  by  the  last. 

There  is,  also  a  mistake  in  the  decree, 
in  stating  that  Polly  Jenkins  had  admitted 
that  two  slaves  had  been  advanced  to  her ; 
and  that  she  had,  by  her  answer,  agreed  to 
come  into  the  partition,  accounting  for 
this  advancement.  She  admitted  only  one 
slave  Tilla  to  have  been  appointed  to  her; 
and  stating  that  the  slave  had  two  children, 
declares  that  she  does  not  choose  to  bring 
those  slaves  into  hotchpot.  This  refusal 
was   probably   owing   to  the  belief,  as  the 


expression    of   the   answer  indicates,  that 

she   could    only   come   into  partition  upon 

accounting    for   aU   the  slaves,  Tilla 

576  and  *her   increase.     She  ought  now, 
therefore,    to    have    her   election    to 

come  into  the  partition  or  not,  upon  the 
condition  of  accounting  for  the  value  of 
Tilla  when  appointed. 

There  is  another  error  in  the  decree. 
Thomas  Scott  purchased  a  woman  and 
child  of  the  testator's  estate  from  Mrs. 
Walton,  the  trustee  and  executrix,  for $400, 
which  he  paid  her.  The  increase  of  this 
sale  is  considerable;  and  the  whole  stock 
of  negroes  is  declared  to  be  a  part  of  the 
subject  to  be  distributed,  upon  the  ground, 
that  Mrs.  Walton  could  not  transfer  a 
greater  interest  in  the  slaves,  than  for  her 
life.  That  is  true,  if  she  had  only  been  a 
trustee;  but  she  was  also  executrix,  with 
power  to  dispose  of  the  property  for  the 
payment  of  debts.  Whether  it  was  neces- 
sary to  sell  those  slaves  for  that  purpose, 
does  not  appear.  But,  as  no  fraud  or  col- 
lusion is  charged  upon  the  purchaser,  he  is 
entitled  to  claim  those  slaves  as  a  pur- 
chaser from  the  executrix. 

The  decrees,  in  these  particulars,   mast 
be  corrected. 
JUDGE  CARR,  concurred. 

JUDGE  COALTER. 

As  to  the  principal  question  made  in 
this  case,  to  wit :  whether,  in  cases  of  valid 
appointments,  and  where  the  subject  is  to 
be  brought  into  account  for  any  of  the  pur- 
poses mentioned  in  the  decree,  it  is  to  be 
estimated  at  its  value  at  the  time  of  the 
appointment,  or  at  the  time  of  the  division, 
I  think  the  decree  is  correct  in  confining 
it  to  the  value  at  the  time  of  appointment. 
I  am  the  more  inclined  to  this  opinion,  be- 
cause this  Court  would  not  have  been  with- 
out the  support  of  British  authority,  had 
it  directed  the  unappointed  surplus  to  be 
equally  divided  amongst  all  the  objects  of 
the  testator's  bounty,  without  regard  to 
appointments  made,  provided  the  dividend 
so  to  be  made,  would  have  given  to  each 
object    who   had    received    nothing, 

577  *a  share  which,  if  it  had  been  given 
by  the  trustee,  could  not   have   been 

declared  void  as  illusory. 

This  Court  seems  to  have  proceeded  with 
analogy  to  the  Statute  of  distribution  and 
hotchpot,  and,  taking  equality  as  equity, 
may  well  be  presumed  to  have  intended 
that  kind  or  rule  of  equality,  which  the 
Courts  have  adopted  in  cases  of  that  kind, 
and  which,  if  not  fully  effecting  that  ob- 
ject, comes  nearer  to  it  than  any  other 
rule  that  could  be  adopted.  The  parties 
benefited  by  this  liberal  extension  to  them 
of  the  principles  governing  in  such  cases, 
ought  not  to  complain,  especially  as  if  the 
analogy  could  not  hold  throughout,  the 
Courts,  rather  than  encounter  the  diffi- 
culties, and  perhaps  great  injustice,  result- 
ing from  a  contrary  course,  might  be 
driven  to  the  mode  of  division  first  above- 
mentioned. 

On  the  other  points  I  also  agree  with  the 
Judge  who  has  preceded  me,  and  in  the 
decree  prepared  to  be  entered.* 


*Tlie  Pbssidbnt  and  Judos  Cabsll,  absent 
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*Qrays  v.  Turnpike  Company. 

December.  1888. 
Corporations— 5alt  by— Proof  of  Incorpomtion.*— Wben 

a  corporation  sues,  they  need  not  set  forth  in  their 
declaration,  by  way  of  averment,  how  they  were 
a  corporation:  bni  they  must  prove  it  on  the  trial. 

.Same— SaoM—Saoie.— This  doctrine  is  equally  appli- 
cable to  motions  by  a  corporation,  as  to  suits 
brought  by  them. 

.Saoie— Corporate  Existence— Bvldence  of. t— What  evi- 
dence will  be  sufficient  to  prove  the  existence  of  a 
corporation,  and  the  regularity  of  their  proceed- 
iners.  The  books  of  the  corporation  are  proper 
evidence  of  that  fact 

-Snnie— Rights  airainst  Delinquent  Subscribers.— If  the 
law  authorises  a  sale  of  the  stock  of  delinquent 
subscribers,  and  if  the  sale  shall  not  produce  the 
nam  due.  then  a  motion  against  such  subscriber 
for  the  deficiency:  and  under  this  power  the  cor- 
poration exposes  the  stock  for  sale,  which  is  not 
-sold  for  want  of  bidders:  they  may  then  maintain 
a  motion  against  the  delinquent  subscriber,  under 
the  spirit  of  the  law. 

These  w«re  two  appeals  from  the  Superior 
Oourt  of  Bedford  county.  The  two  cases 
are  essentially  the  same  in  principle ;  and 
the  following  opinion  gives  a  full  view  of 
the  questions  arising  out  of  them,  and  of 
the  topics  of  argument. 

I^eigh,  for  the  appellants. 

Johnson,  for  the  appellee. 

December  8.     JUDGE  CARR. 

These  were  motions  made  in  the  County 
Court  of  Bedford,  by  the  I^ynchburg  and 
Salem  Turnpike  Company,  against  the 
Orays,  for  failing  to  pay  three  requisitions 
on  their  shares.  The  Court  gave  judg- 
ments on  the  motions  for  the  plaintiffs; 
and  the  defendants  stated  all  the  evidence, 
and  excepted  to  the  opinion  of  the  Court 
in  giving  judgments  against  them  on  this 
evidence. 

The  two  cases  were  admitted  in  argu- 
ment to  be  the  same;  except,  that  in  the 
•case  against  J.  P.  Gray,  there  was  a  mo- 
tion for  a  continunance  by  the  defendant, 
over-ruled,  and  an  exception  taken.  This 
may  be  thrown  at  once  out  of  the  case, 
with  this  single  remark,  that  Gray 
S79  *having  had  four  continuances,  and 
shewing  no  good  ground  for  a  fifth, 
the  Court  were  perfectly  right  in  ruling 
liim  to  trial. 

Many  objections  were  taken  in  the  argu- 
ment to  the  judgment  of  the  Court  below. 
1  will  consider  them  in  the  order  in  which 
they  were  made. 

1.  It  is  said  that  there  was  no  evidence 
in  the  record,  that  the  Company  was  ever 
incorporated.  I  find,  on  examination,  that 
it  is  laid  down  in  many  cases  aa  settled 
taw,  that  when  a  corporation  sues,  either  on 


•Corporstloas— 5alt    by— Proof    of   Incorporation.— 

When  a  corporation  sues,  it  is  not  necessary  to  set 
forth  in  the  declaration  how  the  company  was  in- 
corporated, but  it  is  sufficient  for  the  plaintiffs,  on 
the  general  issue,  to  prove  their  incorporation. 
Taylor  ▼.  Bank  of  Alexandria,  6  Leiffh  475.  citing 
principal  case  as  authority.  To  the  same  effect  the 
principal  case  is  cited  in  Jackson  v.  Bank  of  Mari- 
etta. 9  Leiffh  240. 246.  and/oo^fU)te:  Hart  v.  Baltimore, 
etc.  R.  Co.,  9  W.  Va.  847.  850;  Anderson  v.  Kanawha 
Coal  Co..  18  W.  Va.  587;  Central  Land  Co.  v.  Calhoun. 
16  W.  Va.  876w  But  see  Va.  Code.  1887.  S  8280; 
moooffraphic  note  on  "Corporations  (Private)"  ap- 
-pended  to  Slaughter  v.  Com.,  18  Gratt  167. 

tSsiMO  ■  Corporate  BxUtence—Bvidence  of.— The  cor- 
porate existence  of  a  corporation  may  be  proved, 
t>y  the  introduction  of  its  charter  and  of  the  minute 
book  of  the  corporation  showing  organization 
under  the  charter.  Chesapeake,  etc,  R.  Co.  v. 
Wasblnffton.  etc..  R.  Co..  W  Va.  720. 

The  principal  case  is  also  cited  in  Pryor  v.  Kuhn. 
JSOratt.  088;  Vanderwerken  y.  Qlenn.  85  Va.  18,  6  S. 
S.  Rep.  800. 


a  contract  or  to  recover  real  property,  they 
must,  at  the  trial,  under  the  general  issue, 
prove  that  they  are  a  corporation.  Hob. 
64,  211.  2  Ivd.  Raym.  1335.  1  Kyd  on 
Corp.  292.  Bull.  N.  P.  107.  8  Johns.  Rep. 
295.  14  Johns.  216.  10  Johns.  162.  19 
Johns.  300.  2  Cow.  Rep.  770.  They  need 
not  indeed  set  forth  in  their  declaration, 
by  way  of  averment,  how  they  were  a 
corporation,  but  they  must  prove  it  on 
the  trial;  as  it  is  considered  a  part  of 
their  case,  to  be  made  out  by  evidence 
to  the  jury.  I  have  found  no  decisions, 
either  in  the  English  books  or  those 
of  our  sister  States,  arising  on  motions 
made  by  corporations;  but  this  J  presume, 
is  because  they  have  not  there  the  privilege 
(given  to  some  of  them  by  us,)  of  recover- 
ing debts  due  them,  by  this  summary 
remedy.  The  doctrines,  however,  which 
govern  suits  brought  by  them,  will  un- 
questionably apply  as  strongly,  if  not  a 
fortiori,  to  motions.  It  is  clear  then, 
that  to  support  their  motion,  it  was  incum- 
bent on  the  plaintiffs  below,  to  shew  that 
they  were  a  corporation ;  and  we  must  ex- 
amine the  record  lo  see,  whether  it  contain 
such  proof.  In  doing  this,  I  consider  the 
Court  as  occupying  precisely  the  same 
ground  they  stand  on,  in  considering  a  de- 
murrer to  evidence  in  common  actions ;  and 
the  reason  is  strong  for  going  to  the  same 
extent  in  drawing  all  fair  inferences.  In- 
deed, there  seems  to  be  something  of  pro- 
fessional management,  unfriendly  to  truth 
and  justice,  in  counsel's  standing  by  during 
the  progress  of  the  trial,  making  no  spe- 
cific objection  for  defect  of  evi- 
580  dence  as  to  'any  particular  point, 
(which,  if  objected  to,  could  be  sup- 
plied at  once, )  but  excepting  to  the  suffi- 
ciency of  the  whole  evidence;  and  thus 
taking  the  chance  of  all  defects  or  omis- 
sions, which  forgetfulness  or  want  of  skill 
in  the  adversary,  may  present.  I  do  not 
mean  to  say,  that  this  is  unfair  practice; 
but  that  it  is  a  course,  which  (as  is  said  of 
demurrers  to  evidence,)  ought  to  be  dis- 
couraged; and  in  which,  as  the  adjudged 
cases  shew.  Courts  will  be  extremely  lib- 
eral in  supplying  positive  proof  by  intend- 
ment and  inference.  The  corporation 
produced,  first,  the  law  creating  them, 
which  directed  that  books  should  be  opened 
at  certain  towns,  to  receive  subscriptions 
for  making  the  contemplated  road,  to  the 
amount  of  $100,000,  and  refers  to  the  Gen- 
eral Turnpike  law,  for  the  manner  in  which 
they  shall  proceed  to  organize  themselves 
into  a  corporation.  That  law  enacts,  that 
the  Books  shall  remain  open,  until  half  of 
the  capital  stock  be  subscribed ;  public  no- 
tice of  which  shall  be  given  by  any  three 
of  the  commissioners,  who  shall  have  power 
at  the  same  time,  to  call  a  general  meeting 
of  the  subscribers,  at  such  convenient  place 
and  time  as  they  shall  name  in  the  notice. 
To  constitute  such  meeting,  a  number  of 
persons  entitled  to  a  majority  of  all  the 
votes,  which  could  be  given  on  all  the 
shares  subscribed,  shall  be  present,  in  per- 
son or  by  proxy ;  and  if  a  sufficient  number 
do  not  attend  on  that  day,  those  who  attend 
may  adjourn  from  time  to  time,  until  a 
meeting  is  formed.  If  it  shall  appear  to 
this  meeting,  that  half  the   stock   is  sub* 
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scribed,  then  the  attbacribers,  from  that 
time,  shall  be  incorporated  into  a  Com- 
pany, with  all  privileges,  &c.,  and  shall 
elect  ofiBcers,  make  by-laws,  &c.  To  prove 
that  they  have  pursued  the  course  pointed 
out  by  this  law,  the  plaintiffs  produced  a 
book,  which  J.  Bonagh,  the  clerk  of  the 
corporation,  proved  to  be  the  original  cor- 
poration book.  The  book,  thus  authenti- 
cated, was  no  doubt  proper  evidence.  This 
is  laid  down  in  many  cases. 

In  Owings  v.  Speed,  5  Wheat.  420,  Chief 
Justice    Marshall,    speaking   on    this  sub- 
ject,   says,    **The     books     of    such 

581  *a  body  are  the  best  evidence  of  their 
acts,  and  ought  to  be  admitted,  when- 
ever those  acts  are  to  be  proved."  This 
book  states  that,  ^*at  a  meeting  of  the 
Lynchburg  and  Salem  Turnpike  Company, 
at  the  Franklin  hotel  in  the  town  of  Lynch- 
burg, on  Wednesday  the  1st  of  July,  1818, 
the  commissioners  having  produced  the 
books  of  subscription  for  the  towns  of 
Lynchburg,  New  London  and  Liberty,  and 
it  appearing  that  876  shares  of  stock,  of 
$100  each,  have  been  subscribed,  amount- 
ing in  the  whole  to  the  sum  of  $87,600; 
and  it  further  appearing,  that  a  majority 
of  the  stock-holders,  either  in  person  or  by 
proxy,  are  present,"  Ac.  proceeding  to 
elect  officers,  appoint  a  committee  to  pre- 
pare by-laws,  Ac, 

It  is  objected,  that  this  evidence  does 
not  prove  a  compliance  with  the  requisi- 
tions of  the  Statute,  first,  because  there  is 
no  proof  of  the  notice  of  time  and  place 
of  the  meeting  required  by  the  act.  I  an- 
swer, that  the  sole  end  of  this  notice  was 
to  procure  a  meeting,  and  set  the  ball  in 
motion.  If  this  end  has  been  attained,  it 
is  fair  to  presume,  that  the  legal  means 
were  employed ;  and  it  would  be  very  dan- 
gerous doctrine  to  the  numerous  corpora- 
tions we  are  every  day  creating,  to  say, 
that  at  any  distant  period,  they  should 
be  obliged,  in  any  motion  against  a  de- 
linquent member,  to  produce  the  adver- 
tisement calling  the  meeting  which 
organized  them. 

It  is  objected,  secondly,  that  the  entry  in 
the  book  does  not  shew  that  the  meeting  con- 
sisted of  **a  number  of  persons,  entitled  to 
a  majority  of  all  the  votes,  which  could  be 
given  on  all  the  shares  subscribed,"  which 
the  law  requires.  The  entry  certainly  has 
not  followed  the  words  of  the  law ;  and  if 
it  intended  to  express  the  same  idea,  it  has 
done  it  a  little  awkwardly ;  yet  that  it  did 
so  intend,  I  am  strongly  inclined  to 
think.  It  must  have  been  apparent  to 
every  member,  that  the  law  required  a*  ma- 
jority of  the  stock  to  be  represented  in  the 
first  meeting ;  and  to  that  end,  directed  that 
those  who  first  met,  should  adjourn  from 
time   to   time,    until    such    majority 

582  should  attend.     We  can  ^conceive  no 
motive  for   departing    from  the  law. 

The  meeting  consisted  of  partners  in  the 
firm,  all  interested  in  putting  the  institu- 
tion legally  into  operation.  They  did 
organize  it,  and  it  has  gone  on  ever  since, 
without  objection  that  we  hear  of.  Under 
these  circumstances,  may  we  not  fairly 
conclude,  that  the  meeting  was  a  legal  one? 
That  by  the  words  "majority  of  the  stock- 
holders," the  clerk  meant   such  a  majority 


as  the  law  required,  to  wit:  holders  of  a 
majority  ot  the  stock?  I  think  this  by  no 
means  a  strained  inference. 

It  was  next  objected,  that  there  is  not 
sufficient  evidence  that  the  defendants  were 
stock-holders.  The  original  subscription 
books  were  produced  in  Court,  with  the 
names  of  the  defendants  thereto,  the  one» 
J.  P.  Gray,  for  ten  shares;  and  he,  in 
Court,  acknowledged  his  hand-writing; 
the  other,  B.  Gray,  for  five  shares,  and  aa 
to  him,  a  witness  proved,  that  the  hand- 
writing was  like  his.  It  was  further  proved, 
that  he  had  stated  himself  a  subscriber  for 
five  shares;  and  in  addition,  a  power  of 
attorney,  purporting  to  be  executed  by 
him,  was  produced,  authorising  Isaac  St. 
Clair,  as  his  proxy,  to  represent  him  in  all 
future  elections  in  the  Lynchburg  and 
Salem  Turnpike  Company.  This  power  of 
attorney  was  attested  by  his  brother.  J.  P. 
Gray,  who  testified  that  he  executed  it  for 
B.  Gray,  being  empowered  by  him  to  do 
so.  This,  I  think,  was  abundant  evidence 
to  prove  the  defendants  subscribers. 

It  is  next  objected,  that  the  notices  of 
the  three  requisitions,  and  of  the  sale  of 
the  stock,  were  not  sufficiently  proved  r 
that  the  papers  in  which  they  were  pub- 
lished, should  have  been  before  the  Court. 
It  seems  to  me,  that  the  papers  (some 
of  them  at  least,)  were  before  the  Court. 
The  notice  is  given  verbatim,  said  to  be* 
*4n  a  Lynchburg  paper  called  the  Press, 
dated  the  28th  of  August,  1818;  another 
of  the  4th  of  September;  another  of 
the  11th;  and  another  of  the  21st, 
containing  the  same  advertisement."* 
These  are  the  words ;  and  they  convey  to  my 
mind  the  idea,  that  the  papers  were 
583  in  Court.  Then  *follows  the  evidence 
of  Payne,  who  states  that  he  saw  the 
notice  in  these  different  papers.  Thia 
evidence  is  as  to  the  first  requisition.  Aa 
to  the  second  and  third,  and  the  notice 
of  the  sale  of  the  stock,  these  noticea 
are  first  exhibited  to  the  Court,  and  are 
spread  verbatim  on  the  record,  and  then 
Payne  swears,  that  he  had  examined  the 
file  of  newspapers,  and  saw  each  notice 
published  there  for  the  length  of  time 
required.  This  was,  I  think,  proper  evi- 
dence, and  quite  sufficient  to  satisfy  n» 
that  the  notices  were  correctly  given. 

The  last  objection  which  I  shall  examine, 
arises  on  the  6th  section  of  the  General 
Turnpike  law.  That  section  substantially 
enacts,  that  if  a  stock-holder  shall  fail  to 
pay  the  sum  required  of  him,  the  President 
and  Directors  may  sell  his  stock  at  auction, 
and  retaining  the  sum  due,  and  allchargea 
of  sale,  pay  the  overplus  to  the  owner. 
And  if  the  sale  shall  not  produce  the  sum 
required  to  be  advanced,  with  the  incidental 
charges,  then  the  President  and  Directors 
may  recover  the  balance,  of  the  stock-holder 
or  his  assignee,  by  motion  and  ten  day» 
notice. 

The  Grays  failing  to  pay  the  requisitions, 
their  stock  was  advertised,  and  cried  by 
the  auctioneer,  but  not  sold,  for  want  of 
bidders;  and  the  question  is,  are  they  liable 
to  a  recovery  by  motion  for  the  amount  of 
the  requisitions?  This  has  been,  to  my 
mind,  the  most  serious  objection  in  the 
cause ;  and  at  one  time,  I   doubted  ezceed- 
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inglj  whether  it  was  not  fatal  to  the  mo- 
tion; especially  when  we  consider  the 
strictness  with  which  this  Conrt  has  taken 
this  summarj  remedy;  bnt  my  brethren 
think  dififerently,  and  farther  reflection 
has  induced  me  to  believe  that  they 
are  right.  The  power  to  sell  the  stock  of 
^lelinqnents,  was  given  to  the  Company, 
for  their  benefit.  It  was  thought,  no  doubt, 
that  this  power  would  coerce  the  stock- 
liolders  to  punctuality  in  paying  the  calls ; 
and  if  not,  would  secure  to  the  Company 
the  speedy  receipt  of  the  money,  by  sale  of 
the  stock.  But,  in  case  this  sale  should 
not  raise  the  whole  sum,  a  motion  is  given 

for  the  balance.  Now,  ought  we 
584      ♦to  turn  this  power  of  sale,  given  for 

the  safety  of  the  Company,  to  their 
rain?  If  the  stock  had  sold  for  a  single 
cent,  there  can  be  no  doubt  that  this  motion 
would  have  been  sustained  for  the  whole 
«iim  required,  even  for  more  than  is  now 
required;  for  the  sum  given,  (a  cent,) 
would  not  have  paid  the  costs  of  sale,  and 
the  motion  would  have  been  for  the  ^um 
required,  with  the  addition  of  such  costs. 
In  such  case,  then,  the  stock-holder  would 
have  lost  his  stock  entirely,  and  been  sub- 
ject, by  motion,  for  the  sum  demanded ; 
whereas,  in  the  case  before  us,  he  is  left 
in  possession  of  his  stock,  and  is  only  held 
to  pay  the  sum  required,  which  was  cer- 
tainly the  meaning  of  the  law.  For  it 
seems  clear,  that  the  intention  was  to  give 
the  motion  to  supply  all  deficiencies,  which 
could  not  be  answered  by  a  sale  of  the 
stock. 

The    other   Judges   concurred,    and   the 
judgment  was  afiBrmed. 


585    ^Nalle's    Representatives,  &c.   v.  Fen- 
wick,  Surviving  Partner,  &c. 

December,  182(1 
Cttteeoshl^-How    Decided    after    Lapse    of    Time.* 

—The  qaestion  of  citizensblp  may  be  decided, 
after  a  rreat  lapse  of  time,  by  facts  and  circnm- 
stances  leading  to  a  presumption  that  a  foreigner 
bad  actually  become  a  citizen. 

^WiHs-Probatet-Laiwe  of  Seven  Years- Effect —The 
probate  of  a  will  cannot  be  called  in  qaestion. 
after  the  lapse  of  seven  years,  and  no  person  ap- 
pearing within  that  time  to  contest  it 

.Same— How  It  May  Be  Proved.^— It  seems,  that  a 
will  of  lands,  where  two  of  the  three  attesting 
witnesses  reside  out  of  the  State,  and  cannot  be 
procured  by  any  legal  means,  may  be  proved  by 
the  remaining  witness,  he  proving  the  attestation 
of  the  absent  witnesses. 

.9aflM-5aiiie-5tatate— Effect -The  mode  pointed 
out  in  the  act.  "prescribing  the  method  of  proving 
certain  wills.'*  12  Hen.  St  at  Large.  508.  gives  an 


*Citlxefishlp— How  Proved.— On  this  subject  the 
principal  case  is  cited  in  Dryden  v.  Swinburne.  90 
W.  Va.  121,  122. 

'*'Wills— Probate— Conclusiveness  of.— It  has  been 
decided  very  frequently  in  Virginia  that,  if  a  court 
-of  competent  jurisdiction  shall  admit  a  will  to  pro- 
bate as  a  will  of  lands,  which  appears  upon  its  face 
•or  upon  the  record  of  the  probate,  not  to  have  been 
doly  executed  as  a  will  of  lands,  still  the  sentence 
is  binding. upon  all  concerned  in  interest  and  upon 
all  courts  as  long  as  the  sentence  remains  in  force, 
^hat  such  is  the  law  is  regarded  as  well  settled. 
Ballow  V.  Hudson.  18  Gratt  678.  citing  principal  case 
as  authority.  A  will  admitted  to  probate  by  the 
l»roper  court  can  only  be  contested  by  bill,  and  no 
party  appearing  within  seven  years  to  contest  the 
-will,  the  probate  is  forever  binding.  Vaughan  v. 
Oreen.  1  Lieigh  298.  citing  principal  case  as  so  hold- 
Inir.  See  further,  monographic  note  on  "Wills" 
appended  to  Hughes  v.  Hughes.  2  Munf .  200. 

tftais  Proof  of.— See  principal  case  cited  with  ap- 
-proval  In  Manns  v.  Oivens.  7  Leigh  700. 

See  farther,  monographic  note  on  ** Wills",  ap- 
mended  to  Huffhes  ▼.  Hughes  2  Munf.200. 


additional  mode  of  proceeding,  and  does  not  de. 
prlve  a  party  of  any  which  he  might  have  pur. 
sued  before. 

Officers— Powers  of— How  to  Be  Pursued.— Where  a 
naked  power  is  given  by  law  to  an  officer  or  other 
person,  that  power  must  be  strictly  pursued, 
especially  if  such  proceeding  involve  a  forfeiture, 
and  it  devolves  on  him  who  claims  a  right  under 
the  exercise  of  such  power,  to  shew  that  it  was.  in 
all  respects,  exactly  pursued. 

Tax  Sales— What  Purchasers  Must  Shew. {-There- 
fore, where  land  is  sold  by  a  sheriff  for  non-pay- 
ment of  taxes,  it  is  incumbent  on  the  purchaser 
to  shew  that  all  the  steps  have  been  regularly 
taken,  which  the  law  requires  in  such  cases.  It 
seems  that  although  the  act  of  1782  does  not  re- 
quire four  weeks  advertisement  in  the  papers, 
before  land  can  be  sold  for  non-payment  of  taxes, 
yet  the  act  of  1781,  is  not  repealed  in  this  respect, 
which  requires  such  a  proceeding. 

SaaM-3alt  In  Equity— Parties. -The  parties  that  are 
necessary  in  a  suit  in  equity,  to  remove  the  ob- 
struction raised  by  a  sheriff's  sale  for  non-pay- 
ment of  taxes. 

This  was  au  appeal  from  the  Richmond 
Chancery  Conrt.  The  suit  was  brought  by 
William  Fenwick,  surviving  partner  of 
Heathcote  and  Fenwick,  againbt  the  repre- 
sentatives of  Edward  Rice,  Joseph  Strother 
and  Francis  Nalle.  A  complete  view  is 
given  of  the  case  in  the  opinion  which  fol- 
lows, and  of  the  points  made  in  argument. 

Stanard,  for  the  appellants. 

W.  Hay,  for  the  appellee. 

December  16.  JUDGE  CARR  delivered 
his  opinion. 

Doctor  Savage,  a  resident  of  North  Caro- 
lina, held  a  tract  of  1500  acres  of  land  in 
Culpeper  county,  by  deed  from 
586  *the  proprietor  of  the  Northern  Neck, 
bearing  date  in  1779.  In  1784,  Sav- 
age, by  will,  devised  this  l&nd  to  Edward 
Rice,  then  also  a  resident  of  North  Caro- 
lina. In  1787,  900  acres  of  this  land  were 
sold  by  the  deputy  sheriff  of  Culpeper,  J. 
Strother,  for  non-payment  of  taxes  due 
thereon,  and  bought  by  himself.  He  after- 
wards sold  to  Nalle,  a  purchaser  with  no- 
tice of  the  title  which  Strother  held.  After 
the  death  of  Savage,  (but  at  what  particu- 
lar period  does  not  appear, )  Edward  Rice 
became   an    inhabitant    of    Virginia;    and 


SOfflcers— Powers— How  to  Be  Pursued.— The  prin- 
cipal case  is  cited  with  approval  in  Holly  River  Cool 
Oo.  V.  Howell.  86  W.  Va.  502.  15  S.  E.  Rep.  214. 

Tex  Ssle- What  Purchaser  Thereunder  Must  Shew. 

—In  Flanagan  v.  Grimmet.  10  Gratt.  426,  Allbn.  J., 
who  delivered  the  opinion  of  the  court  in  discuss- 
ion the  laws  in  reg-ard  to  tax  sales,  said  "when  the 
act  of  February  9th.  1814.  was  enacted,  the  legisla- 
ture was  fully  aware  of  the  construction  which  had 
uniformly  been  put  on  laws  of  this  description. 
Few  principles  of  law  were  more  firmly  settled, 
and  from  their  infiuence  on  the  transaction  of 
others,  more  widely  known  than  that  where  the 
validity  of  a  deed  depends  upon  an  act  in  pais,  the 
party  claiming  under  it  is  bound  to  prove  the  per- 
formance of  the  act;  that  in  the  case  of  a  naked 
power  not  coupled  with  an  interest,  the  law  re- 
quires that  every  prerequisite  to  the  exercise  of 
such  power  should  precede  it:  that  the  claimant 
under  a  sale  made  to  enforce  a  forfeiture,  must 
show  that  the  law  has  been  strictly  complied  with; 
that  the  recitals  in  a  deed  of  an  oflQcer  selling-  for 
taxes,  were  not  even  prima  facie  evidence  of  the 
regularity  of  his  proceedings:  and  that  these  facts 
must  be  proved  by  evidence  aliunde,  Yancey  v. 
Hopkins,  I  Munf.  419:  Christy  V.  Minor.  4  Munf.  481; 
Nalle  V.  Fenwick,  4  Band.  685:  Steed  v.  Course.  4 
Cranch  R.  402:  Parker  v.  Rule's  Lessee.  0  Cranch  R. 
64:  Williams  v.  Peyton.  4  Wheat  R.  77;  Allen  v. 
Smith.  1  Leigh  281 :  Ronkendorf  v.  Taylor.  4  Peters* 
R.  849."  And  in  Hutchings  v.  Gilmer.  1  Va.  Dec.  601, 
it  is  said:  "Before  the  statutes  of  1809.  1814  and  1831. 
all  of  which  have  been  substantially  incorporated 
in  the  Code  of  1860  and  in  the  present  Code,  it  was 
firmly  established  by  numerous  decisions  of  this 
court  and  of  the  supreme  court  of  the  United  States, 
that  a  purchaser  at  a  sale  for  delinquent  taxes,  in 
order  to  maintain  his  title,  must  prove  afllrma- 
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(himself  and  his  brother  Francis,  being 
indebted  by  bond  to  Heathcote  and  Fen- 
wick,  9431.  68.  Id.)  he  entered  into  a  con- 
tract to  sell  them  his  Cnlpeper  land, 
according  to  the  valuation  of  certain  per- 
sons named.  This  contract  was  never  ex- 
ecuted. Heathcote  and  Fenwick  sued  the 
Rices,  and  obtained  judgment.  Bdward 
died,  without  heirs  who  could  inherit,  and 
no  will  (if  he  left  one)  has  ever  been 
proved.  Fenwick,  surviving  partner,  filed 
this  bill  for  a  sale  of  the  Culpeper  land, 
under  the  agreement  of  K.  Rice,  or  the 
lien  of  his  judgment.  Nalle,  who  bought 
of  the  sherifiF,  was  made  a  partj.  He  an- 
swered, died  subsequently,  and  those  who 
claim  under  him  are  before  the  Court  upon 
answers. 

The  first  point  for  discussion  is,  whether 
Rice  had  a  good  title ;  for  if  not,  Fenwick 
can  have  no  claim  to  a  sale  of  the  land. 
This  point  divides  itself  into  two  ques- 
tions. 1.  Had  Rice  a  capacity  to  take  and 
hold  land?  2.  Was  the  will  of  Savage  so 
proved  as  to  pass  land?  If  these  two  ques- 
tions be  settled  affirmatively,  then  a  third 
will  be,  was  the  sale  of  the  land  for  non- 
payment of  taxes,  a  valid  one? 

1.  As  to  the  first,  it  is  asserted,  that 
Rice  could  not  hold  land,  because  he  was 
an  alien.  That  he  was  an  Irishman  by 
birth,  is  agreed  on  all  hands.  This  throws 
on  the  plaintiff  the  burthen  of  proof.  He 
must  shew,  either  an  actual  qualification 
of  Rice  as  a  citizen ;  or  such  fact  and  cir- 
cumstancest  as,  after  this  length  of  time, 
will  authorize  us  to  presume,  that  such 
qualification  did  take  place.  No  positive 
proof  on  the  subject  is  furnished  by 
587  the  record ;  but,  "of  presumptive  evi- 
dence there  is  no  stint.  Seven  wit- 
nesses (and  some  of  them  I  should  take  to 
be  very  intelligent  men,)  express  their 
confident  belief,  that  Rice  had  taken  the 
oaths  required  by  North  Corolina,  to  make 
him  a  citizen  of  that  State ;  and  they  relate 
facts,     which    strongly   corroborate    their 


tlvely  that  all  tbe  requirementa  of  the  law  have 
beea  fally  complied  with.  All  the  authorities 
declared  that  statutory  directions  which  are  im- 
peratiye  must  be  strictly  complied  with,  and  do 
principle  seemed  more  firmly  fixed  by  judicial 
aathorlty.  as  well  as  by  the  common  principles  of 
justice  and  reason,  than  that  where  there  is  a  sum- 
mary proceeding  affecting  the  rights  of  property  in 
which  extraordinary  power  is  exercised  concerning 
such  riffhts  of  property,  the  coarse  of  proceeding 
directed  by  the  statute  must  be  strictly  followed. 
Blackwell  on  Tax  Titles,  ch.  17,  pp.  800-887.  6 
Qratt  120:  14  Howard  78:  18  Howard  69:  18  Wallace 
B06:  Allen  v.  Smith.  1  L«iffh  281;  4  Cranch  403:  4 
Sand.  509.  In  the  last-named  case.  NalU  v.  Fenwick, 
4  Sand.  509.  the  court  said:  'As  a  general  proposi- 
tion it  will  scarcely  be  controverted  that  where  a 
naked  power  is  g-iven  by  law  to  an  ofBcer  or  other 
person,  that  power  must  be  strictly  pursued :  espe- 
cially if  by  the  exercise  of  that  power  the  estates 
or  riirhts  of  others  may  be  forfeited  and  lost:  and 
it  will  devolve  on  him  who  claims  a  right,  under  the 
exercise  of  such  power,  to  show  that  it  was  in  aJl 
respects  exactly  pursued.*  In  consequence  of  the 
application  of  these  principles  to  the  sale  of  land 
for  the  nonpayment  of  taxes,  it  had  become  ex- 
tremely difficult  to  maintain  a  title  claimed  under 
such  a  sale,  it  beiuff  incumbent  on  the  claimant  to 
prove,  at  any  distance  of  time  short  of  that  which 
would  give  him  a  title  under  the  act  of  limitations, 
that  every  prerequisite  to  the  exercise  of  the  power 
of  sale  was  strictly  complied  with,  even  though 
such  prerequisite  were  a  mere  act  in  pais." 

See  principal  case  cited  on  this  subject  in  Dequa- 
sie  V.  Harris.  16  W.  Va.  858:  Hays  v.  Heatherly.  86 
W.  Va.  628,  680.  681.  15  S.  E.  Rep.  228.  829.  See  further. 
Joot-noU  to  Flanaffan  y.  Orimmet,  10  Gratt  421.  | 


opinion.  They  say  he  was  an  active  parti- 
^n  at  elections,  and  Toted  both  in  North 
Carolina,  and  after  here  moved  to  this  Stater 
that  such  was  the  temper  of  the  times,  and 
the  watchful  jealousy  of  Americans  towards, 
foreigners,  (as  he  was  known  to  be,)  that 
it  would  have  been  imposible  for  an  alien 
to  have  acted  as  he  aid,  with  impunity  v 
and  indeed,  that  no  such  would  have  been 
permitted  to  remain  in  the  country.  Sater- 
field  says,  he  knew  him  as  an  inhabitant 
of  Eden  ton  (North  Carolina,)  in  1779,  if 
not  earlier,  and  is  well  satisfied  that  he 
could  not  have  remained,  without  taking 
the  oath  of  allegiance  to  the  State.  Collins, 
also  knew  him  in  1779,  and  gives  the  same 
opinion  as  to  the  temper  of  the  times. 
Ellison  authenticates  a  deed  from  Savage  to* 
Rice  for  land,  in  1783;  says  they  were  men 
of  too  much  intelligence  not  to  know  that 
an  alien  could  not  hold  land;  and  that  if 
they  had  not  known,  the  father  of  the  de- 
ponent (who  witnessed  the  deed)  certainly 
did  know  it,  and  would  have  set  them  right. 
After  his  removal  to  Virginia,  several  wit- 
nesses speak  of  his  activity  and  zeal  at  elec- 
tions; and  two,  Cowper  and  Lugg,  say,  that 
he  was  once  a  candidate  to  represent  the 
county  of  Princess  Anne  in  the  Legisla- 
ture. The  correspondence  between  Rice 
and  Savage,  beginning  in  April  1779, 
shews  him  to  have  been  then  in  the  em- 
ployment of  Savage,  who,  (from  his  let- 
ters, \  I  consider  to  have  been  a  shrewd, 
sensible  man  of  business.  It  is  clear  from 
these  letters,  that  Rice  possessed  his  con- 
fidence in  a  high  degree.  There  are  ar- 
ticles of  co-partnery  between  them,  which 
shew  that  they  went  into  trade  on  joint 
stock.  If  all  this  mass  of  evidence,  after 
the  lapse  of  45  years,  be  not  sufficient  to  au- 
thorise the  conclusion  that  Rice  was  a  cit- 
izen, what  less  than  point  blank  proof 
588  will  do?  I  confess  I  feel  as  well  *8at- 
isfied  of  the  fact,  as  if  I  had  before 
me  the  certificate,  in  due  form,  of  the 
magistrate  who  administered  the  oaths  un- 
der the  act  of  1777,  spoken  of  by  Ellison. 
Such  a  certificate  might  be  forged,  but  it 
is  impossible  to  doubt  the  truth  of  the  facta 
stated  by  these  witnesses;  nor  can  I  con- 
ceive how  they  could  have  ha^ipened,  un- 
less Rice  had  been  a  citizen.  I  conclude 
that  he  was  a  citizen. 

2.  Was  the  will  of  Savage  so  proved  as- 
to  pass  lands?  In  England,  the  decision 
of  the  Ecclesiastical  Court  upon  the  probate 
of  a  will  of  personals,  was  held  conclusive 
evidence  that  it  was  the  testament  of  the 
party,  to  the  full  extent  to  which  that 
Court  had  admitted  it  to  probate.  Thus  in 
North  V.  Wells,  Swinb.  412,  citing  1  I>v. 
235,  the  plaintiff  gave  in  evidence  probate 
of  a  will,  to  prove  an  executrix;  and  the 
defendant  would  have  proved  that  the  will 
was  forged;  but  he  was  not  admitted  to- 
such  proof,  because  it  was  against  the  seat 
of  the  ordinary,  in  a  matter  proper  for  his- 
jurisdiction. 

In  Chichester  v.  Philips,  Sir  Thomas. 
Raymond,  404,  it  was  held,  that  probate 
granted  by  the  Ecclesiastical  Court,  is  not 
traversable,  but  conclusive  evidence  of  the 
will.  With  us.  Courts  of  probate  have 
equal  jurisdiction  over  a  testament  of  per-- 
sonals  and  a  will  of  lands.     By  the  Statute 
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of  1785,  it  ia  enacted,  **that  when  any  will 
Bball  be  exhibited  to  be  proved,  the  Court 
haTing  jarisdiction,  may  proceed  immedi- 
ately to  receive  probate.  If  any  person  in- 
terested shall,  within  seven  years,  appear, 
and  by  his  bill  contest  the  validity  of  the 
will,  an  issne  shall  be  made  np,  whether 
the  writing  be  the  will  of  the  testator,  Ac. ; 
bttt  no  anch  party  appearing  within  that 
time,  the  probate  shall  be  forever  bind- 
ing." 

On  the  19th  of  June,  1789,  the  will  in 
tbe  case  before  as  was  admitted  by  the 
General  Court  to  full  probate,  Vas  and  for 
the  last  will  and  testament  of  the  said  Wil- 
liam Savage."  This  suit  was  not  com- 
menced, until  the  2d  of  December,  1799; 
upwards  of  ten  years  after  the  probate. 
Can  we  now  call  in  question   the  pro- 

589  bate  of  this  will,  or  ^disturb  it  in  any 
way?    The   law    says    not.     It    says 

that  no  party  appearing  within  seven  years 
to  contest  the  will,  *^the  probate  shall  be 
forever  binding;"  and  so  say  the  decisions 
of  this  Court.  Bagwell  v.  Elliott,  2  Rand. 
198.     West  V.  West's  ex'r,  3  Rand.  373. 

But,  if  the  time  had  not  elapsed,  and  we 
were  free  to  question  this  probate,  I  should 
strongly  incline  fo  the  opinion,  that  the 
General  Court  did  right  in  receiving  it. 
The  will  was  executed  in  North  Carolina; 
tbe  witnesses  attested  it  there;  and  we 
must  presume  that  their  residence  was 
there.  The  will  was  afterwards  brought 
to  tliis  State,  to  be  proved  in  the  General 
Court,  as  the  lands  lay  here.  I  understand 
the  entry  on  the  records  of  the  General 
Conrt,  to  be  this:  **that  Cosmo  Medici,  a 
witness  to  the  will,  proved  it  according  to 
law ;  and  that  he  also  deposed,  that  Rout- 
hack  and  John  Routhack,  the  two  other 
witnesses  to  the  same,  subscribed  their 
names  thereto  at  the  request,  and  in  the 
presence  of  the  said  William  Savage;  and 
it  appearing  to  this  Court,  that  every  legal 
means  have  been  taken  by  the  said  Edward 
Sice,  to  procure  the  attendance  at  this 
Court,  of  the  said  Routhack  and  John  Rout- 
hack,  who  are  out  of  this  State,  to  testify 
concerning  the  said  will,  and  they  not  ap- 
pearing, therefore  it  is  ordered,  that  the 
said  writing  be  recorded,  as  and  for  the 
last  will  and  testament  of  the  said  William 
Savage,  on  the  evidence  of  the  said  Cosmo 
Medici."  The  witnesses  residing  out  of 
the  State,  and  every  legal  means  having 
been  taken  to  procure  their  attendance, 
without  effect,  it  would  seem  to  present 
the  same  case  as  if  they  were  dead.  They 
were  equally  beyond  the  power  of  the  Courts 
and  in  case  of  their  death,  I  presume  there 
could  be  no  doubt  that  their  attestation 
might  be  proved  by  the  remaining  witness; 
or  that,  if  all  had  been  dead,  their  hand- 
writing might  be  proved. 

It  was  said   in    the    argument,  that   the 

mode  prescribed   in   the   act,  *^ prescribing 

the  method  of  proving  certain    wills,"    12 

Hen.  Stat,   at   Large,    502,  ought   to 

590  have   deen    pursued ;   *^but  I  consider 
the    provisions   of    that  Statute,    as 

made  in  aid  of  parties  claiming  under  a 
will,  and  giving  them  an  additional  mode 
of  proceeding;  not  depriving  them  of  any 
which  they  might  have  pursued  before.  I 
therefore  incline  to  think,  that  if  this  ques- 


tion were  open,  the  decision  of  the  Gen- 
eral Court  would  be  approved ;  but  as  it  is 
not  open,  I  would  not  be  considered  as 
giving  a  decided  opinion  on  the  point. 

3.  The  third  and  great  point  in  the  cause, 
relates  to  the  sale  of  the  land  made  by  the 
sheriff.  It  is  contended  for  the  appellants, 
that  it  is  a  good  and  valid  sale ;  by  the  ap- 
pellees, that  it  is  invalid  and  void.  As  a 
general  proposition,  it  will  scarcely  be 
controverted,  that  where  a  naked  power  is 
given  by  law,  to  an  officer  or  other  person, . 
that  power  must  be  strictly  pursued; 
especially  if,  by  the  exercise  of  that  power, 
the  estates  or  rights  of  others,  may  be  for- 
feited and  lost ;  and  it  will  devolve  on  him 
who  claims  a  right  under  the  exercise  of 
such  power,  to  shew  that  it  was,  in  all  re- 
spects, exactly  pursued. 

In  proof  of  this,  there  could  not  be  a 
case  stronger  or  more  exactly  in  point, 
than  that  of  Williams  v.  Peyton,  4  Wheat. 
77.  That  was  an  ejectment  brought  by  the 
original  patentee,  against  a  purchaser  at  a 
sale  made  for  non-payment  of  the  direct  tax 
imposed  by  an  act  of  Congress.  The  plain- 
tiff exhibited  his  title.  The  defendant- 
gave  in  evidence  the  books  of  the  super- 
visor, shewing  that  the  tax  on  the  land 
was  charged  to  the  plaintiff;  and  that  it 
had  been  sold  for  the  non-payment  thereof. 
He  also  gave  in  evidence  the  deed  of  the 
Marshal,  executed  in  pursuance  of  the  act 
of  Congress;  and  proved  by  the  plaintiff's 
agent  that  he  did  not  pay  the  taxes,  or  re- 
deem the  land.  Upon  this  evidence,  the 
Court  below  instructed  the  jury,  that  the 
purchaser,  under  the  sale  of  lands  for 
the  non-payment  of  the  direct  tax,  to  make 
out  title,  must  shew,  that  tbe  collector  had 
advertised  the  land,  and  performed  the  other 
requisites  of  the  law ;  otherwise,  be  made 
out  no  title ;  and  that  the  Marshal's  deed 
and  the  other  evidence  were  not 
591  *prima  facie  evidence,  that  the  land 
had  been  advertised,  or  the  requisites 
of  the  law  complied  with.  On  appeal,  this 
instruction  was  decided  by  the  Federal 
Court  to  be  correct.  Chief  Justice  Mar- 
shall delivered  the  opinion  of  the  Court. 
In  his  own  clear  and  strong  manner,  he 
says,  ''It  is  a  general  principle,  that  the 
party  who  sets  up  a  title,  must  furnish  the 
evidence  necessary  to  support  it.  If 
the  validity  of  a  deed  depends  on  an  act  in 
pais,  the  party  claiming  under  that  deed, 
is  as  much  bound  to  prove  the  performance 
of  that  act,  as  he  would  be  bound  to  prove 
any  matter  of  record  on  which  its  validity 
might  depend.  It  forms  a  part  of  his  title ; 
it  is  a  link  in  the  chain  which  is  essential 
to  its  continuity,  and  which  it  is  incum- 
bent on  him  to  preserve."  The  act  under 
which  the  land  was  sold,  directed  that  it 
should  be  advertised  for  two  months,  in  six 
different  public  places  within  the  district, 
and  in  two  Gazettes  in  the  State,  if  there 
be  so  many.  Upon  this  part  of  the  case, 
the  Chief  Justice  observes,  **The  purchaser 
ought  to  preserve  these  Gazettes,  and  the 
proof  that  these  publications  were  made.  It 
is  imposing  no  greater  hardship  on  him  to 
require  it,  than  it  is  to  require  him  to  prove 
that  a  power  of  attorney,  in  a  case  in 
which  his  deed  had  been  executed  by  an 
attorney,    was   really    given    by  the  prin- 
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cipal.  Bat,  to  require  from  the  original 
proprietor  proof  that  these  acta  were 
DOt  performed  by  the  collector,  would  be 
to  impose  on  him  a  task,  always  diffi- 
cult, and  sometimes  impossible  to  be  per- 
formed.*' 

The  same  principle  is  strongly  laid  down 
in  Hopkins  v.  Tancey,  1  Munf.  318,  and 
Christy  v.  Minor,  4  Munf.  431. 

In  1781,  the  Legislature  passed  a  law, 
entitled  ^*an  act  for  ascertaining  certain 
taxes  and  duties,  and  for  establishing 
a  permanent  revenue.'*  10  Hen.  Stat,  at 
Large,  501.  By  it,  (among  other  things) 
it  is  directed,  that  the  several  County 
Courts  shall  annually,  at  their  February 
Court,  appoint  three  reputable  freeholders 
of  the  county,  to  be  commissioners  to  as- 
certain the   value    of    all    the   lands 

592  within  the  *8ame,  (except  their  own : ) 
that  after  taking  the  oath  prescribed, 

the  two  first  named  shall  proceed  to  take 
an  account  in  writing,  of  the  quantity  of 
the  lands,  and  the  names  of  the  proprietors 
thereof,  and  shall  ascertain  their  value  by 
the  acre :  that  they  shall  make  out  a  fair 
list  of  the  names  of  the  owners  of  lands  and 
lots,  and  the  quantity  and  value  of  the 
lands  belonging  to  each ;  and  shall  return 
the  same  to  the  clerk  of  the  Court  of  their 
county,  by  the  1st  of  June  annually :  that 
each  clerk  shall  file  the  list  in  his  office, 
and  make  out  three  fair  copies;  one  he 
shall  deliver  to  the  Auditor,  by  1st  of 
August  annually;  another,  set  up  at  the 
Court-house,  on  the  next  Court  day;  and 
the  third,  deliver  to  the  sheriff  or  collector 
by  the  10th  of  June  in  each  year.  The 
law  then  fixes  the  land  tax  at  one  pound  in 
the  hundred,  on  the  assessed  value;  and 
goes  on  to  lay  taxes  on  persons  and  personal 
property.  After  the  1st  of  June,  the  sheriff 
may  collect  taxes,  and  after  the  1st  of 
July,  may  distrain  the  lands,  slaves,  goods 
and  chattels  of  delinquents;  and  if  the 
amount  due  be  not  paid,  in  five  days  after 
such  distress,  he  may  sell,  giving  six  days 
notice  of  the  day  and  place  of  sale,  by  ad- 
vertising the  same  at  the  church  or  other 
public  places  in  the  parish,  on  the  next 
Sunday  after  the  expiration  of  the  five 
days;  provided,  that  in  all  cases  where 
land  shall  be  seized  under  this  act,  there 
shall  be  given  at  least  four  weeks  notice 
in  the  public  papers,  before  any  sale  shall 
be  made  of  the  same ;  and  where  there  are 
other  sufficient  effects,  no  distress  of  land 
is  to  be  made.  The  law  then  directs,  that 
the  sheriff  shall  account  for  and  pay  into 
the  treasury,  by  the  1st  of  September,  the 
full  amount  of  taxes,  Ac.  and  on  failure, 
subjects  him  to  a  judgment  on  motion  be- 
fore the  General  Court. 

In  the  October  session  of  1782,  there 
passed  two  acts  on  this  subject ;  the  first, 
entitled  **an  act  to  amend  and  reduce  the 
several  acts  of  Assembly,  for  ascertain- 
ing certain  taxes  and  duties,  and  for 
establishing  a  permanent  revenue,  into 
one  act."  Hen.  Stat,  at  Large,  vol.  11, 
p.  112;  the  second,  entitled   '*an  act, 

593  for  equalising  the  land  tax."    *These 
Acts  make   some   small    changes   in 

the  taxes,  (one  of  which  will  be  more  par- 
ticularly noticed  hereafter;)  but  they  do 
not  materially  affect  the  great   scheme    for 


laying  and  collecting  the  taxes  established 
by  the  Act  of  1781.  This  is  the  Act  under 
which  the  sheriff  proceeded  in  selling  the 
land ;  as  his  deed  proves,  in  which  he  re- 
fers to  this  Act  by  its  title,  as  that  under 
which  he  bad  sold  the  land.  By  this  Act 
then,  we  will  test  the  correctness  of  his 
proceeding. 

1.  To  authorise  the  sheriff  to  sell  any 
land  for  non-payment  of  taxes,  be  must 
shew  that  it  had  been  actually  taxed ;  that 
is,  that  the  Commissioners  had  valued  and 
rated  it,  and  returned  it  in  their  list  to  the 
clerk.  Without  this,  there  could  be  no  tax 
collected.  The  sheriff  would  have  no  means 
to  ascertain  the  amount ;  no  authority  to 
levy  it.  The  list  of  the  Commissioners 
was  his  guide,  and  his  warrant  of  distress. 
We  have  not  only  the  reason  of  the  thing 
for  this,  but  we  have  an  express  legislative 
declaration  to  the  same  effect.  In  the  Ses- 
sions Acts  of  1792,  (See  Old  Rev.  Code, 
vol.  1,  454,  Appendix,)  it  is  recited,  that 
**  whereas  no  Commissioners  had  t>een  ap- 
pointed in  several  counties,  and  from  the 
neglect  of  the  Commissioners  in  returning 
a  list  of  the  taxable  property  in  several 
other  counties,  by  reason  whereof,  no  col- 
lections of  the  public  taxes  have  t>een,  or 
could  be  made,"  Ac.  We  have  also  the 
case  of  Kinney  v.  Beverley,  2  Hen.  St 
Munf.  318,  deciding  that  lands  were  not 
liable  to  forfeiture  under  the  Act  of  1790, 
for  non-payment  of  taxes,  unless  they  had 
been  assessed  and  listed  by  the  Commis- 
sioners, and  returned  to  the  Auditor,  Ac. 
We  have  also  the  case  of  Yancey  v.  Hop- 
kins, 1  Munf.  419,  deciding,  that  if  land 
be  listed  by  the  Commissioners  in  a  wrong 
name,  and  sold  in  that  name  for  non-pay- 
ment of  taxes,  the  sale  will  not  affect  the 
title  of  the  true  owner.  This  was  a  case 
decided  on  the  very  law  we  are  now  con- 
sidering. The  land  was  sold  within  a  few 
months  of  the  time  that   the   land    in    the 

case  before  us  was  sold;  sold  too 
594      and    bought,  as  here,  by  the  *deputy 

sheriff;  and  by  him  sold,  as  here,  to 
a  purchaser  with  notice.  Now,  how  can 
we  know  in  this  case,  whether  the  land 
was  listed  at  all,  or  whether  listed  in  the 
proper  name,  unless  we  have  the  lists  of 
the  Commissioners  before  us?  The  deed  of 
the  officer,  as  we  have  seen,  is  not  even 
prima  facie  evidence  of  these  facts.  Nor 
is  it  asking  much  of  the  party,  to  require 
the  production  of  this  evidence.  The  Com- 
missioners return  annually  their  list  to  the 
clerk,  and  he  is  bound  to  file  it  in  his 
office,  and  to  make  out  three  copies ;  one  of 
these  he  delivers  to  the  Auditor,  and  an- 
other to  the  sheriff  himself.  If  this  officer 
had  lost  his  own  copy,  he  might  apply  to 
the  clerk's,  or  the  Auditor's  office,  where 
these  documents  are  of  record,  and  produce 
copies.  Here  then,  the  very  foundation  of 
the  proceeding  fails. 

2.  But,  secondly,  it  is  incumbent  on  the 
appellants  to  shew,  that  the  amount  of 
taxes,  for  which  the  distress  and  sale  were 
made,  was  actually  due.  The  advertise- 
ment states,  that  the  lands  would  be  sold 
for  taxes  due  on  them,  for  the  years  1782* 
1783,  1784,  1785,  and  1786;  and  the  sheriff's 
deed  states,  that  the  amount  of  taxes  for 
which    the   land    was  sold,  was  371.     But, 
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these  atatements  are  no  evidence.  If  we 
had  copies  of  the  Commissioner's  lists,  or 
of  the  examiner's  books,  directed  to  be 
made  out  by  the  equalizing  law  of  1782, 
these  docnmenta  would  shew  us  what  the 
lands  were  valued  at;  and  the  law  would 
H^ive  us  the  per  centage  upon  this  valua- 
tion, which  had  been  imposed  as  a  tax. 
Here  we  should  have  certaintj ;  and  surely, 
it  is  not  imposing  too  much  upon  the  pur- 
chaser with  notice,  from  the  sheriff,  to  re- 
<iaire  this  *  record  evidence.  This  is  a 
second  vital  defect  in  the  proof  necessary 
to  support  the  sheriff's  sale. 

3.  There  is  a  third.  The  Act  of  1781,  re- 
<inire8,  that  where  land  is  distrained 
for  taxes,  there  shall  be  given  at  least  four 
weeks  notice  in  the  public  papers,  before 
any  sale  shall  be  made  of  the  same.  The 
only  evidence  we  have  have  of  any  adver- 
tisement, is  a  copy  certified    by   the 

595  clerk  of  *Culpeper  Court.      It   bears 
no   date;  but   the  clerk  states,    that 

the  date  of  the  Virginia  Gazette,  from 
which  it  was  taken,  was  the  10th  of  March, 
1787;  and  the  advertisement  says,  *^To  be 
sold  to  the  highest  bidder,  at  Culpeper 
Court-house,  on  Wednesday  the  21st  day  of 
March  next,"  &c.  so  that  taking  this  paper 
as  proved,  (which  it  is  not,)  the  only  pub- 
lication was  on  the  10th  of  March,  of  a 
sale  to  take  place  on  the  21st,  eleven  days 
instead  of  four  weeks.  It  was  contended 
in  the  argument,  that  no  advertisement 
of  the  sale  was  required  by  the  law.  That 
the  law  should  direct  a  public  sale  of  prop- 
erty, without  notice  to  be  given,  would  be 
a  perfect  anomaly;  and  would  lead  to  con- 
sequences so  mischeivous,  that  we  could 
not,  without  the  strongest  necessity,  be 
justified  in  imputing  such  a  course  to  the 
JUegislature ;  especially  where  there  has 
been  no  judicial  proceeding,  and  where  a 
man's  highest  estate,  his  land,  was  to  be 
forfeited  and  lost  to  him,  by  the  summary 
process  of  distress  and  sale  for  the  non- 
payment of  taxes. 

It  is  true,  that  the  law  of  1782,  (**To 
amend  and  reduce  into  one,  the  several 
Acts  for  ascertaining  certain  taxes  and 
duties,  and  establishing  a  permanent  reve- 
nue,") does  not  contain  the  proviso  of  the 
Act  of  1781,  that  where  lands  are  seized, 
there  shall  be  four  weeks  advertisement  in 
the  public  papers,  before  sale ;  but  then  it 
does  not  seem  to  me,  that  this  omission 
woald  amount  to  a  repeal,  as  both  laws 
might  well  stand  together;  and  this  seems 
to  have  been  the  idea  of  the  Court,  in 
Tancey  v.  Hopkins,  where  proof  of  publi- 
cation was  looked  to.  It  seems  to  have 
been  the  cotemporaneous  exposition  too; 
for  both  in  Yancey  v.  Hopkins,  and  in  the 
case  before  us,  the  parties  thought  a  publi- 
cation in  the  papers  necessary;  which  must 
have  been  on  the  idea,  that  this  provision 
of  the  Act  of  1781,  was  not  repealed.  And 
indeed,  the  sheriff,  in  his  deed,  expressly 
states,  that  the  proceeding  was  under  the 
law  of  1781;  and  it  must  of  necessity  have 
been  so,  for  the  tax  of  1782,  which  was  due 
before  the  Act  of   1782,  was    passed. 

596  *Bnt,  if  it  were  clear  that  this  Act 
of  1782,  did  repeal   the  provisions  of 

1781,  requiring  publication,  and  that  the 
clause  which  says,  that   where   a   distress 


is  made,  and  no  payment  of  the  tax  in  five 
days,  the  sheriff  may  sell,  giving  six  days 
notice,  applies  as  well  to  land  as  to  per- 
sonal chattels ;  then  it  follows,  that  on  a 
distress  of  land  for  non-payment  of  taxes, 
there  must  be  six  days  notice  of  the  day 
and  place  of  sale,  given  by  ** advertising 
the  same,  at  the  Church  or  other  public 
places  in  the  parish  wherein  such  distress 
shall  be,  on  the  next  Sunday  after  the  ex- 
piration of  the  five  days."  These  are  the 
very  words  of  the  Act  of  1782;  and  the 
party,  claimi,ng  under  any  sale  made  by 
virtue  of  it,  would  be  obliged  to  produce 
the  proper  evidence  of  this  advertisement 
having  been  made,  at  the  Church,  or  other 
public  places  in  the  parish.  This  is  the 
very  point  decided  in  the  case  of  Williams 
V.  Peyton,  before  quoted. 

We  have  no  proof  of  any  advertisement 
here.  6o  that,  upon  either  hypothesis, 
the  proof  is  defective  of  the  advertisement 
required  by  law ;  and  the  sale,  in  my  opin- 
ion, void  on  all  the  grounds  I  have  stated. 

With  respect  to  the  objection  that  the 
proper  parties  are  not  before  the  Court,  I 
do  not  consider  it  well  founded.  The  ob- 
ject of  the  plaintiff,  so  far  as  related  to 
the  claim  of  the  Nalles,  is  to  remove  the 
obstruction  raised  by  the  sale  of  the  sheriff. 
In  order  to  do  that,  it  is  only  necessary  to 
have  before  us,  those  who  claim  title  under 
that  proceeding,  and  they  are  here. 

I  am  of  opinion  that  the  decree  of  the 
Court  below,  shouM  be  afiBrmed. 

The  other  Judges  concurred,  and  the  de- 
cree was  afiBrmed.* 


597 


*Fulton  V.  Shsw. 


January.  1887. 
Slave*— EmsBclpatloii  —  ReservatlMi  as  to  Increate— 

Bffectt— Wbere  a  female  slave  is  emancipated, 
with  a  reservation  that  her  future  increase  shall 
be  slaves,  such  reservation  is  void,  and  the  woman 
and  her  increase  are  absolutely  free. 

This  was  an  appeal  from  the  Petersburg 
Superior  Court,  where  Fanny  Shaw,  a 
woman  of  colour,  brought  an  action  to  re- 
cover her  freedom,  against  Elizabeth  B. 
Fulton.  At  the  trial,  the  jury  found  a 
special  verdict,  the  substance  of  which  is 
fully  stated  in  the  following  opinion.  The 
Court  gave  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

May,  for  the  appellant. 

Spooner,  for  the  appellee. 

January  23.  JUDGE  CARR  delivered  his 
opinion. 

The  first  question  in  this  case  w'ill  be,  as 
to  the  actual  state,  the  civil  condition  of 
Mary  Shaw,  after  the  execution  of  the 
deed  by  Fitzgerald.  Did  that  deed  eman- 
cipate her?  If  so,  then  secondly,  what  was 
the  civil  condition  of  her  children  born 
after  her  emancipation? 

In  1723  it  was  enacted,  that  no  person 
should  emancipate  a  slave  but  for  meritori- 
ous services,  and  by  permission  of  the 
Governor  and  Council.  This  law  contin- 
ued in  force  till  1782,  when  an  Act  passed 
entitled,  **An  Act  to  authorise  the  manu- 
mission of  slaves ;"  by  which    it   was   en- 


*JvDOB  Gbebn  did  not  sit,  havlnff  acted  as 
Counsel. 

tSee  citinff  principal  case  Forward  v.  Thamer,  9 
Oratt.  687.  589,  and  foot-note. 
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acted  that  ''any  person,  by  will  or  other 
inatrament  in  writing  under  his  hand  and 
seal,  attested  and  proved  in  the  County 
Court  by  two  witnesses,  or  acknowledged, 
&c.  may  emancipate  and  set  free  his  slaves, 
who  shall  thereupon  be  entirely  and  fully 
discharged  from  the  performance  of  any 
contract,  entered  into  during  servitude, 
and  enjoy  as  full  freedom  as  if  they  had 
been  particularly  named  and  freed  by  this 
Act." 

598  *In  1788,  six  years  after  the  pas- 
sage of  this  Act,  John  Fitzgerald  ex- 
ecuted the  deed  in  question.  It  runs  thus: 
''To  all  persona  whom  it  may  concern. 
Know  ye,  that  I,  John  Fitzgerald,  do  by 
these  presents,  by  virtue  and  authority  of 
a  certain  Act  of  the  General  Assembly  of 
Virginia,  entitled  'An  Act  to  authorise  the 
manumission  of  slaves,'  liberate,  emanci- 
pate, and  relinquish  all  claim,  right,  title 
and  interest,  to  a  certain  woman  slave 
named  Mary  Shaw,  and  now  living  in  the 
town  of  Petersburg,  reserving  to  myself, 
my  heirs,  &c.,  nevertheless,  an  absolute 
right  and  claim  to  all  such  child  or  chil- 
dren, which  the  said  Mary  Shaw  may  here- 
after bring,  or  may  have  born  of  her  body, 
&c."  This  deed  was  executed,  attested  by 
two  witnesses,  and  recorded  in  Court,  in 
exact  conformity  with  the  directions  of  the 
Act ;  and  from  the  reference  in  the  deed  to 
the  Act  by  its  title  literally  recited,  it  is 
very  probable  that  the  law  was  before  the 
draftsman,  when  he  drew  the  deed.  The 
deed  says,  "by  authority  of  the  Act.  I  do 
liberate,  emancipate  and  relinquish  all 
claim,  right,  title  and  interest  to  Mary 
Shaw,"  Words  could  not  be  clearer  or 
stronger  to  shew,  that  the  grantor  meant 
to  liberate  the  slave  as  fully  and  completely 
as  the  law  would  authorise;  and  that  de- 
clares that  slaves  liberated  in  the  manner 
it  directs,  shall  enjoy  "as  full  freedom  as 
if  they  had  been  particularly  named  and 
freed  by  the  Act." 

Upon  the  execution  and  delivery  of  this 
deed  then,  Mary  Shaw  became,  to  all  in- 
tents and  purposes,  free ;  unless  this  effect 
was  prevented  by  the  subsequent  reserva- 
tion of  an  absolute  right  to  any  children 
she  might  afterwards  have.  It  is  clear  that 
it  was  not  the  intention  of  the  grantor,  by 
this  subsequent  clause,  to  modify  or  nar- 
row the  freedom  before  given.  The  clause 
relates  solely  to  the  future  increase.  The 
deed  bestows  present  freedom  on  Mary 
Shaw.  The  reservation  had  no  present 
effect.  It  could  only  operate  on  a  future 
contingency.  Mary  might  never  have  chil- 
dren. In  that  case,  the  reservation  would 
be  a  nullity.  Would  such  a  clause  sus- 
pend, or  in  any  way  affect   the   free- 

599  dora  *given  immediately,  and  without 
qualification    by   the    former  part  of 

the  deed?     Unquestionably  not. 

It  was  said,  that  this  being  a  voluntary 
deed,  should.be  construed  like  a  will.  This, 
I  think,  would  be  a  new  rule  of  construc- 
tion. We  know  not  what  was  the  consid- 
eration moving  the  grantor;  but  at  law, 
the  seal  stands  for  a  consideration,  and  all 
deeds  are  governed  by  the  same  rule  of 
construction.  If  this  were  a  will  however, 
it  would  make  no  difference  in  the  con- 
struction.    We  must  give  to  the  instrument 


its  true  meaning;  and  that  is  exceedingly 
plain.  The  grantor  meant  to  emancipate 
Mary  Shaw  fully  and  immediately,  and  to 
hold  in  slavery  any  children  she  might  af- 
terwards have ;  and  the  only  question  is  a 
question  not  of  intention,  but  of  power. 
Could  the  grantor,  after  giving  the  mother 
perfect  freedom,  reserve  to  himself  any  in- 
tereat  in  her  future  children?  When  a  fe- 
male slave  is  given  to  one,  and  her  fata  re 
increase  to  another,  such  disposition  ia 
valid,  because  it  is  permitted  to  a  man  to 
exercise  control  over  the  increase  and  isaues 
of  his  property,  within  certain  limits. 
But  when  she  is  made  free,  her  condition 
is  wholly  changed.  She  becomes  a  new 
creature;  receives  a  new  existence;  all 
property  in  her  is  utterly  extinguished ; 
her  rights  and  conditions  are  just 'the  same 
as  if  she  had  been  born  free.  After  thus 
divesting  himself  of  all  property  in  the 
mother,  the  grantor  could  not  reserve  to 
himself  a  right  to  hold  her  future  progeny 
in  slavery.  A  free  mother  cannot  have  chil- 
dren who  are  slaves.  Such  a  birth  would 
be  monstrous  both  in  the  eye  of  reason  and 
of  law.  The  reservation,  therefore,  was  re- 
pugnant to  the  grant;  and  I  need  not  cite 
authorities  to  shew,  that  in  such  case,  the 
grant  is  good,  and  the  reservation  void. 

But.  independent  of  this  rule  of  con- 
struction, such  reservation  was  void  by 
the  positive  law  of  the  land,  then  in  force  i 
which  declares  that  "all  children  shall  be 
bond  or  free,  according  to  the  condition  of 
their  mothers.*'  This  law  and  its  effects 
are  noticed  in  various  cases  in  this  Court; 
by  Judge  Pendleton,  in  Sbelton  v. 
600  Barbour,  *2  Wash.  64;  by  Jndg-e 
Fleming,  in  Pegram  v.  Isabel,  2 
Hen.  &  Munf.  193;  and  by  the  Court,  in 
Maria  v.  Surbaugh,  2  Rand.  228.  In  this 
last  case,  a  female  slave  given  to  A» 
till  she  should  be  31  years  old,  and  then  to 
be  free,  had  children  before  she  arrived  at 
31;  and  these  children  were  held  to  be 
slaves.  Why?  Because,  at  their  birth  the 
mother  was  a  slave.  So  here,  Mary  Shaw» 
by  the  deed,  was  emancipated,  made  free. 
The  plaintiff  was  born  afterwards.  She  is 
free,  because  that  was  the  condition  of  her 
mother  at  her  birth. 

I  think  the  judgment  must  be  afiBrmed. 

The    other   Judges   concurred,    and    the 
judgment  was  afiBrmed.* 


Kitty  V.  Fitzhugh. 

January.  1887. 

Instructions— Party  Asklnir  Should  Specify. t— A  party 
asldnsr  iostructloDS  of  the  Court  to  the  Jury  as  to 
the  law,  should  specify  the  points,  aud  not  ask 
instructions  irenerally  as  to  the  law  arising  out  of 
a  complicated  mass  of  evidence.  Judges  Carb 
and  CoALTEB. 

Slaves— Emancipation— Case  at  Bar.— Quaere,  how  far 
a  slave,  who  has  been  emancipated  by  one.  who 
had  no  title  orisrinally.  but  who  has  had  a  length 
of  possession  which  bars  a  recovery  by  the  true 
owner,  can  recover  his  freedom  under  such  eman- 
cipation, asrainst  the  person  who  had  the  oriirinal 
rlffht? 

5ame-Jiidinnent  for  Freedom-Effect— A  Judgment 
deciding  in  Cavor  of  the  freedom  of  a  person  held 
in  slavery,  has  no  effect  acrainst  any  party,  except 


♦The  President  and  Judge  Ooaltbr  absent 
tSee  monoBTaphicfU7/«on  "Instructions'*  appended 
to  Womack  v.  Circle,  20  Gratt  l»2.    The  principal 
case  is  cited  in  State  v.  Cobbs,  40  W.  Va.  718.  SS  S.  E. 
Rep.  810. 
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tbe  defendant  and  those  claiming  under  him.  pos- 
terior to  the  jQdirment. 
SsBM-OwMf  DUposscssed  by  Prand— When  Recovery 
Barred.— If  a  slave  be  taken  from  the  possession 
of  his  owner  by  f  rand  or  violence,  unaccompanied 
by  any  bona  fide  claim  of  property,  no  length  of 
time  win  bar  the  action  of  the  true  owner. 

Appeal  from  the  Superior  Court  of  Fair- 
fax coniity. 

Kitty,  a  woman  of  color,  brought  an  ac- 
tion to  recover  her  freedom,  against 
Fitzbngh.  The  jury  found  a  verdict  for 
the  defendant,  and  the  Court  gave  judg- 
ment accordingly. 

601  *At  the   trial,  the   counsel  for   the 
plaintiff  gave  in  evidence  a  record  of 

proceedings  in  a  suit  instituted  in  Prince 
George's  county,  Maryland,  by  Catharine 
Norris  against  Patrick  Sim,  in  July,  1814, 
(which  said  Catharine  is  the  appellant  in 
this  cause,)  in  which  she  claimed  her  free- 
dom, in  consequence  of  having  been  im- 
ported into  the  State  of  Maryland  contrary 
to  the  laws  of  that  State,  by  the  said  Pat- 
rick Sim.  In  that  suit,  Patrick  Sim,  (as 
appears  by  that  record, )  disclaimed  any 
right  or  title  to  the  said  Catharine;  and 
judgment  was  rendered  by  the  Court,  that 
the  petitioner  should  be  free. 

The  counsel  for  the  plaintiff  also  offered 
in  evidence  Patrick  Sim's  will,  made  in 
1817,  in  which  he  declared  that  the  chil- 
dren of  Katy  Norris  were  free,  in  conse- 
quence of  their  mother  having  been  im- 
ported into  Maryland,  in  the  year  1804, 
without  performing  the  acts  required  to 
be  done  by  the  law  of  that  State ;  on  which 
ground  she  had  recovered  her  freedom  by 
a  judicial  proceeding. 

Depositions  were  also  offered,  which 
stated  the  following  facts  and  circum- 
stances: That  Patrick  Sim  had  held  Kitty 
in  possession  for  thirty  years,  as  a  slave, 
until  the  recovery  of  her  freedom  in  Mary- 
land; after  which  she  continued  to  reside 
with  Sim,  until  his  death  in  1815  or  1816, 
(one  witness  states  that  he  died  in  1817, ) 
and  has  been  going  at  large  ever  since, 
exercising  the  rights  of  freedom,  until  she 
was  seized  upon  by  Fitzhugh :  that  Pat- 
rick Sim  went  from  Maryland  to  Loudoun 
county  in  Virginia,  in  1801,  carrying  with 
him  the  woman  Kitty :  that  he  moved  back 
from  Loudoun  to  the  City  of  Washing- 
ton about  the  year  1803;  and  in  1808  or 
1809,  to  Prince  George's  county.  Maryland, 
and  continued  to  reside  there  until  his 
death:  that  Kitty  went  with  Patrick  Sim 
to  Loudoun  county,  returned  with  him  to 
Washington,  and  was  in  his  possession  in 
Prince  George's  county,  Maryland:  that 
P.  Sim  never  acquired  a  settlement  in  Vir- 
ginia, and  never  kept  house  there :  that 
Mrs.  Sim  resided,  at  the  time  of  the  death 
of    Patrick    Sim,  in  Georgetown,  in 

602  the  District  of  Columbus,  *and  con- 
tinned  to  reside  there  until  she  re- 
moved to  Alexandria,  where  she  has  resided 
to  the  present  time:  that  Kitty  and  her 
children  removed  to  the  City  of  Washing- 
ton soon  after  the  death  of  Patrick  Sim, 
where  she  continued  to  reside  until  she 
was  removed  by  Fitzhugh  to  Virginia :  that 
a  separation  took  place  between  Patrick 
Sim  and  his  wife  some  time  in  the  year 
1802,  and  they  were  divorced  in  the  year 
1805  or  1806,  by  an  Act  of  the  Legislature  of 


Maryland ;  and  after  this  event  they  never 
did  again  live  together. 

A  copy  of  an  Act  of  Assembly  of  Mary- 
land (but  not  proved)  was  also  introduced  In 
evidence,  by  which  actions  of  detinue  were 
required  to  be  brought  within  three  years 
from  the  time  of  such  actions  accruing. 

The  next  piece  of  evidence  was  a  mort- 
gage from  Patrick  Sim  to  Thomas  Contee, 
by  which  Kitty  was  conveyed,  with  other 
negroes,  to  secure  a  debt  due  to  the  said 
Contee.  This  deed  was  dated  on  the  9tb 
day  of  April,  1794.  The  property  so  con- 
veyed, was  advertised  to  be  sold;  and 
Richard  Henderson  became  the  purchaser 
of  Kitty,  and  received  a  conveyance  from 
Sim  and  Contee.  The  conveyance  ex- 
presses, that  the  said  Richard  Henderson 
desires  the  said  Kitty  with  her  increase  to 
go  to  the  present  use  or  occupation  of  his 
daughter  Ariana,  (Mrs.  Sim.)  By  a  codi- 
cil to  the  will  of  the  said  Henderson,  he 
gives  Kitty  and  her  increase  to  his  daugh- 
ter (Mrs.  Sim)  when  she  shall  be  capable 
in  law  to  hold  such  property  in  her  own 
right,  and  failing  such  capacity,  he  gives 
them  to  his  grand-son  William  Sim,  Ac. 

A  certificate  of  the  discharge  of  Patrick 
Sim,  as  an  insolvent  debtor,  dated  March 
17,  1801,  was  also  given  in  evidence :  that 
Fitzhugh  employed  constables  and  others 
to  take  up  Eaty  and  her  children,  who 
were  found  in  Washington,  and  carried  to 
Fairfax  court-house,  and  there  lodged  in 
jail  for  safe-keeping.  There  was  other 
evidence  which  is  not  material  to  this  re- 
port. 
603  *The  plaintiff's  counsel  asked  the 
instruction  of  the  Court  to  the  jury, 
that  if  from  the  evidence  the  jury  should 
believe  that  the  plaintiff  was  taken  posses- 
sion of  by  Patrick  Sim,  in  the  year  1802, 
and  held  by  him  in  the  District  of  Colum- 
bia, until  his  removal  into  Prince  George's 
county,  Maryland,  in  1809:  that  he  took 
her  with  his  in  1809  into  Prince  George's 
county,  and  held  her  there  until  his  death 
in  1819:  that  in  1815,  the  plaintiff  re- 
covered her  freedom  by  judgment  of  the 
Court  of  Prince  George's  county  against 
Patrick  Sim:  that  in  May,  1819,  or 
previously  thereto,  he  removed  to  the 
City  of  Washington,  and  from  that  time 
until  she  was  seized  on  by  the  defend- 
ant in  October,  1825,  resided  and  acted 
publicly  and  openly  as  a  free  woman, 
claiming  her  freedom  under  the  recovery 
aforesaid;  and  that  from  the  year  180)2 
until  1820,  Mrs.  Sim  resided  in  George- 
town, and  from  1820  until  the  seizure 
aforesaid,  resided  in  Alexandria:  that 
in  the  year  1805,  Mrs.  Sim  was  legally 
divorced  from  her  husband,  and  from 
that  time,  was  capable  in  law  of  hold- 
ing property  in  her  own  right,  under 
the  will  of  her  father,  Richard  Hen- 
derson ;  then  that  the  plaintiff  was  entitled 
to  her  freedom  in  this  suit;  which  opinion 
the  Court  refused  to  give,  and  the  plain- 
tiff's counsel  excepted. 

The  plaintiff's  counsel  also  moved  the 
Court  to  instruct  the  jury,  *hat  if  from  the 
evidence  so  as  aforesaid  given,  the  jury 
should  believe  the  matters  stated  above  to 
be  true,  and  should  moreover  believe  that 
the  said  Patrick  Sim,  had  seized  and  held 


243 


4  RAND. 


Virginia  Rbports»  Annotatbd. 


e04-^M 


the  plaintiff  as  aforesaid,  from  the  year 
1802  until  her  recovery  of  her  freedom  by 
the  judgment  aforesaid  under  a  claim  of 
title  to  her  as  his  slave,  then,  that  the 
plaintiff  was  entitled  to  recover  in  this 
fluit;  which  opinion  the  Court  refused  to 
^ive,  unless  with  this  qualification,  that 
the  jury  should  be  satisfied  that  the  pos- 
session of  the  said  Patrick  Sim  did  not 
originate  in  fraud  or  violence,  and  that  the 
said  Sim  did  really  and  bona  fide  claim 
property  in  the  said  slave,  when  he  so 
forcibly  possessed  himself  of  her.  To 
this  opinion  the  plaintiff's  counsel  ex- 
cepted. 

604  *The  plaintiff  appealed. 
Leigh,  for  the  appellant. 

Johnson,  for  the  appellee. 

January  31.  JUDGE  CARR  delivered 
his  opinion. 

Concurring,  as  I  do  entirely,  with  my 
brother  Coalter,  in  the  general  view  which 
he  has  taken  of  this  case,  on  the  merits, 
I  have  thought  it  not  amiss  to  state  a  sep- 
.arate  ground,  which,  in  my  mind,  justifies 
the  Court  below  in  refusing  the  instruc- 
tions asked  for  by  the  counsel  for  the 
plaintiff. 

It  is  this:  that  instead  of  presenting  to 
the  Court,  the  points  of  taw  distinctly  and 
separately,  as  arising  out  of  the  facts,  and 
asking  on  these  points  the  instruction  of 
the  Court  to  the  jury,  the  counsel  has 
presented  the  whole  mass  of  evidence,  and 
blending  fact  with  law,  has  asked  the  Court 
to  instruct  the  jury  generally,  that  if  they 
believed  the  facts  to  be  proved,  the  plain- 
tiff was  entitled  to  her  freedom. 

In  Smith  v.  Carrington,  4  Cranch,  62, 
one  question  before  the  Court  was,  whether 
the  Court  below  erred  in  refusing  to  give  in- 
structions to  the  jury,  which  were  asked. 
The  Chief  Justice,  delivering  the  opinion 
of  the  Court,  says,  **The  diflBculty  of  de- 
ciding did  not  arise  from  any  doubt  produced 
by  the  facts  in  the  cause,  but  from  the 
manner  in  which  the  question  was  pro- 
pounded. After  a  long  and  complex  state- 
ment of  the  testimony,  the  counsel  for  the 
plaintiffs  requested  the  Court  to  declare, 
^whether  if  the  plaintiffs  had  actually  paid 
the  premium  to  the  underwriters,  before 
any  notice  of  the  change  of  the  destination 
of  the  ship,  they  had  a  right,  under  the 
circumstances  of  the  case,  to  recover  the 
same  of  the  defendant.'  Had  the  plain- 
tiffs' counsel  been  content  with  the  answer 
of  the  Court  to  the  question  of  law,  he 
would  have  been  entitled  to  that  an- 
swer;   but    when    he    involved    fact 

605  *with  law,  and  demanded  the  opinion 
of  the  Court  on  the   force   and    truth 

of  the  testimony,  by  adding  the  words, 
'under  the  circumstances  of  the  case,'  the 
question  is  so  qualified  as  to  be  essentially 
changed;  and  although  the  Court  might, 
with  propriety,  have  separated  the  law 
from  the  facts,  and  have  stated  the  legal 
principle,  leaving  the  fact  to  the  jury, 
there  was  no  obligation  to  make  this  dis- 
-crimination,  and  consequently  no  error  in 
refusing  to  answer  the  question  pro- 
pounded." 

In  Brooke  v.  Young,  3  Rand.  115,  this 
Court  examined  this  subiect,  and  assigned 
at  some  length  the  reasons   why   «     party. 


asking  the  instruction  of  the  Court  to  the 
jury,  as  to  the  law,  should  specify  the 
point,  and  not  be  permitted  to  ask  instruc- 
tions generally,  as  to  the  law  arising  out 
of  a  complicated  mass  of  evidence ;  thereby 
throwing  it  upon  the  Court  to  ascertain  all 
the  points  of  law  which  might  be  involved; 
to  separate  them  from  the  facts,  and  decide 
upon  them.  To  this  course  there  are  many 
strong  objections.  In  the  hurry  and  con- 
fusion of  a  jury  trial,  points,  buried  under 
this  mass  of  evidence,  may  be  overlooked, 
and  this  omission  may  involve  a  reversal 
of  the  judgment;  whereas,  if  the  point  of 
law,  or  the  different  points  arising,  had 
been  distinctly  put,  such  a  consequence 
could  not  follow.  The  opposite  party  too, 
when  he  heard  a  specific  objection  made, 
might  be  able  to  remove  it  immediately  by 
additional  evidence.  This  course,  there- 
fore, is  calculated  to  entrap  both  the  Court 
and  the  party.  Upon  this  ground  it  is, 
that  a  party  wishing  the  instruction  of 
the  Court  on  a  point  of  law,  is  required  to 
give  his  question  A  precise  shape,  and  not 
blend  together  law  and  fact. 

In  the  case  before  us,  a  mass  of  evidence 
filling  many  pages,  is  submitted  to  the 
Court,  and  they  are  asked  to  instruct  the 
jury,  that  the  plaintiff  was  entitled  to  her 
freedom,  if  they  considered  the  facts  (a 
long  catalogue  of  which  is  stated)  to  be 
proved.  Before  the  Court  could  come  to  the 
conclusion  that  the  plaintiff  was  free,  ob- 
serve  what    they   would  have  to  do.     This 

mass  of  evidence  must  be  carefully 
606      ^weighed    and    sifted,    to    ascertain 

what  points  of  law  were  involved  in 
it,  and  then  these  points  must  be  decided. 
A  few  of  these  points  are,  1.  What  law 
shall  govern  the  case,  that  of  Maryland  or 
Virginia?  2.  Does  the  Act  of  Lamitations 
apply?  If  so,  then,  3.  From  what  time 
shall  it  run?  4.  To  what  weight  is  the 
Maryland  judgment  entitled?  Several 
other  questions  might  be  put  as  fairly 
arising  on  the  record.  Now  is  it  to  be  tol- 
erated, that  in  the  hurry  and  confusion  of 
a  jury  trial,  a  Court  should  be  forced  in 
the  way  of  instructions  to  the  jury, 
to  hunt  up  all  these  points,  and  decide  on 
them  in  the  lump?  Is  this  either  proper  or 
necessary?  If  a  party  wants  the  opinion 
of  the  Court  on  the  law  arising  on  the 
whole  case,  let  him  procure  a  special  ver- 
dict, or  demur  to  the  evidence ;  and  then 
the  jury  are  discharged,  and  the  Court  de- 
liberates at  leisure  on  all  the  points  which 
may  arise.  I  have  no  doubt,  that  for  this 
reason  alone,  the  Court  was  justified  in  re- 
fusing the  instructions  asked. 

JUDGE  COALTBJR. 

Although  the  bill  of  exceptions  spreads 
the  evidence  in  this  case  on  the  record,  yet 
we  have  nothing  to  do  with  it,  further 
than  to  see  whether  the  instructions  of  the 
Court  were  correct  in  the  case,  provided  the 
jury  should  believe  that  the  facts  alleged 
to  exist,  were  proved. 

In  examining  this  case,  I  will  consider  it 
as  governed  by  the  laws  of  Maryland,  and 
will  endeavor,  as  far  as  I  am  enabled  to  do 
so,  to  pronounce  the  law  of  that  State  upon 
it.  When  the  law  of  that  State  is  not  in 
proof   before  me,   I  will  take  the  common 
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law  as  my   firtiide,  the   party   having   fur- 
nished me  with  no  other. 

I  will  also  premise  that  the  question, 
whether,  if  the  Statute  of  Limitations 
began  to  ma  as  between  Col.  Sim  and  Mrs. 
Sim,  in  the  county  of  Washington  and  Dis- 
trict of  Columbia,  whilst  they  both  resided 
therein,  it  continued  to  run  after  his  re- 
moval from  the  District  to  the  county 
607  of  *Prince  George's  in  the  State  of 
Maryland,  is  not  presented  by  the 
statement  of  facts  contended  for  on  the  part 
of  the  appellant.  By  those  facts,  if  estab- 
lished, the  period  of  three  years  had 
elapsed,  before  that  removal ;  and  there  is 
no  instruction  asked,  as  to  what  the  law 
would  be  in  case  that  was  not  the  fact. 
That  matter,  therefore,  both  as  to  fact  and 
law,  was  left  to  the  jury.  They  may  have 
found,  and  probably  did  find,  both  against 
the  appellants.  On  this  point,  the  facts 
contended  for  as  having  been  proved,  were, 
1.  That  Patrick  Sim  took  possession  of 
the  appellant  in  1802,  and  held  her  in  pos- 
session in  the  District  of  Columbia,  until 
his  removal  into  Prince  George's  county  in 
1809.  2.  That  from  1802,  until  1820,  Ariana 
Sim  resided  in  Georgetown  in  the  District 
of  Columbia.  3.  That  in  1805,  she  was 
legally  divorced  from  her  husband  Patrick 
Sim,  and  from  that  time,  was  capable  in 
law  of  holding  property  in  her  own  right, 
under  the  will  of  her  father  Richard  Hen- 
derson. 

The  evidence  set  out  in  the  record  shews, 
how  Richard  Henderson  became  entitled  to 
the  appellant;  and  his  will,  which  is  also 
in  the  record,  so  far  it  relates  to  Kitty, 
made  in  1801,  gives  her  to  his  daughter 
Ariana,  when  she  shall  be  capable  in  law 
to  hold  such  property  in  her  own  right,  Ac. 

The  Act  of  Assembly  divorcing  these 
parties,  is  not  in  the  record ;  and  the  only 
witness  who  speaks  of  it,  says  it  passed  in 
1805  or  1806. 

As  to  the  removal  of  Patrick  Sim  to 
Prince  George's,  two  witnesses  only  speak 
of  it.  One  says  it  was  in  1808 ;  the  other, 
in  1808  or  1809.  The  time  being  thus  left 
doubtful,  both  as  to  the  passage  of  the  law 
and  his  removal,  the  jury  may  well  be  sup- 
posed to  have  found  that  the  three  years  had 
not  elapsed ;  and  it  may  have  been  proved  to 
them,  that  by  the  law  of  Maryland,  the 
Statute  did  not  bar,  unless  the  three  years 
bad  elapsed  before  the  removal. 

There  may  also  be  a  question,  which  I 
would  not  wish  to  be  considered  as  having 
decided,  in  this  case,  one  way 
608  ♦or  the  other;  and  that  is,  how  far  a 
slave,  who  has  been  emancipated 
by  one,  who,  but  for  a  possession  which  by 
the  Act  of  Limitations  bars  a  recovery  by 
the  true  owner,  had  no  title  and  no  right 
to  emancipate,  can  recover  his  freedom 
under  such  emancipation,  against  his  true 
owner?  As  for  instance,  A.  takes  posses- 
sion of  a  slave,  claiming  him  as  his  own, 
but  who  in  reality  belongs  to  B.  and  holds 
him  for  more  than  5  years ;  so  that,  if  he 
was  sued  by  B.  he  might  plead  the  Act  of 
Limitations,  and  bar  his  recovery;  and 
after  this  possession,  he  emancipates  him, 
and  B.  the  zeal  owner,  gets  possession. 
Can  a  title  to  freedom  be  maintained 
against  B.    the   real    owner,  because    A. 


might  have  pleaded  the  Act  of  Limitations 
in  asuit  against  him? 

The  remaining  facts,  on  which  it  was 
contended  that  the  appellant  was  entitled 
to  her  freedom,  under  the  first  instruction 
moved  for,  are  these : 

4.  That  Patrick  Sim  took  her  into  the 
county  of  Prince  George's  in  1809,  and  held 
her  there  until  his  death  in  1819.  5.  That 
in  1815,  she  recovered  her  freedom  by  judg- 
ment of  the  Court  of  that  county,  against 
him.  6.  That  in  May,  1819,  or  previous 
thereto,  she  removed  to  the  City  of  Wash- 
ington, and  from  that  time  until  she  was 
seized  in  1825,  resided  and  acted  publicly 
and  openly  as  a  free  woman,  claiming  her 
freedom  under  the  said  judgment.  And  the 
Court  was  asked  to  instruct  the  jury,  that 
if,  from  the  evidence,  they  believed  these 
facts,  then  the  plaintiff  was  entitled  to  her 
freedom.  This  instruction  the  Court  re- 
fused to  give. 

I  think  the  Court  was  correct  in  re- 
fusing this  instruction.  The  reason 
why  the  Court  might  have  been  sus- 
tained here  in  refusing  to  give  either  of 
the  instructions  asked  for,  and  which  have 
been  stated  by  the  Judge  who  has  preceded 
me,  applies  emphatically  to  this  instruc- 
tion; for,  in  addition  to  those  objections 
to  it,  the  evidence  in  the  record  shews,  that 
the  statement  of  facta  so  submitted,  ex- 
cluded all  those  belonging  to  the  defence, 
and  which,  if  believed,  would  support  that 
defence  and  justify  a  contrary 
609  ^finding ;  as  for  instance,  whether  a 
bare  possession  for  the  time  required 
by  the  Act,  by  one  not  claiming  title  or 
property,  but  on  the  contrary  disclaiming 
such  property,  will,  by  such  mere  posses- 
sion and  lapse  of  time,  vest  a  title  in  the 
possessor?  Or  whether,  if  such  possession 
is  obtained  and  retained  by  fraud  or  false 
pretence,  length  of  time  will  give  prop- 
erty? 

As  to  the  Maryland  judgment,  it  could 
have  no  efifect  in  favor  of  the  appellant, 
except  against  Sim  and  those  claiming  un- 
der him,  posterior  to  the  judgment. 

The  object  of  that  judgment,  and  of  the 
will  of  Sim,  seems  to  have  been,  to  admit 
and  establish  certain  fictitious  facts,  and 
theieby  prove  a  right  to  freedom  in  the  ap- 
pellant, on  the  return  of  Sim  and  wife 
from  Virginia  in  1801  or  1802,  and  prior 
to  the  time  when  he  took  possession  of  her ; 
so  as  to  shew  in  fact,  that  at  that  time 
she  was  a  free  person.  The  intention  of 
this  collusive  judgment  was,  doubtless,  to 
defeat  the  rights  of  Mrs.  Sim,  under  the 
will  of  her  father.  The  Court,  therefore, 
probably  erred  in  not  directing  the  jury  to 
weigh  these  facts,  in  the  consideration  of 
the  question,  whether  the  possession  of 
Sim  was  unaccompanied  by  circumstances 
of  fraud,  and  whether  it  was  accompanied 
by  a  real  and  bona  fide  claim  of  property  in 
himself,  adverse  to  that  of  Mrs.  Sim. 
But,  as  this  error,  if  it  is  one,  is  against 
the  appellee,  it  is  unnecessary  to  consider 
it  further,  inasmuch  as  I  am  of  opinion, 
that  there  is  no  error  in  the  proceedings, 
of    which    the     appellant   can     complain. 

The  second  instruction  moved  for,  was 
this:  that  if,  from  the  evidence,  the  jury  be- 
lieved the   matters  stated   in  the  preceding 
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prayer  to  be  true,  and  should  moreover  be- 
lieve that  the  said  Patrick  Sim  had  seized 
and  held  the  plaintiff  as  aforesaid,  from  the 
year  1802,  until  her  recovery  of  freedom  by 
judgment  as  aforesaid,  under  a  claim  of 
title  to  her  as  his  slave,  then  that  the 
plaintiff  was  entitled  to  recover  in  this 
suit;  which  opinion  the  Court  refused  to 
give,  unless  under  this  qualification, 
610  that  the  jury  should  *be  satisfied  that 
the  possession  of  the  said  Patrick  Sim 
did  not  originate  in  fraud  or  violence,  and 
that  the  said  Sim  did  really  and  bona  fide 
•claim  property  in  the  said  slave,  when  he 
forcibly  possessed  himself  of  her.  By  this 
I  understand  the  Court  to  mean,  that  if 
the  possession  originated  in  fraud,  no  title 
•could  vest  in  Sim,  by  reason  of  lapse  of 
time;  and  even  if  by  violence,  as  the 
word  seize  in  the  instruction  asked  for, 
would  seem  to  import,  (thereby  shewing  a 
possession  contrary  to  the  consent  of  the 
owner, )  that  lapse  of  time  would  not  give 
property  under  such  possession,  unless  he 
did  really  and  bona  fide  claim  property  in 
the  said  slave,  when  hejBO  forcibly  possessed 
himself  of  her. 

As  the  evidence  in  this  case  shews  no 
breach  of  the  peace  in  getting  possession, 
or  any  thin^  beyond  that  force  which  at- 
tends the  taking  away  property  which 
would  not  go  itself,  I  cannot  suppose  that 
the  Judge  intended  to  raise  the  question, 
how  far  the  Courts  would  discourage 
breaches  of  the  peace,  in  taking  property 
really  and  bona  fide  claimed  by  the  taker, 
by  deciding  that  in  such  cases,  lapse  of 
time  would  not  give  property.  On  the  con- 
trary, he  instructs  under  the  supposition 
of  a  forcible  possession,  by  saying  that 
such  possession  will  not  give  title,  unless 
accompanied  with  a  real  and  bona  fide 
claim  of  property.  Was  the  instruction  so 
understood,  correct? 

I  understand  that  the  first  branch  of  it, 
as  to  a  fraudulent  possession,  is  considered 
correct;  and  as  the  instruction  moved  for 
is  predicated  on  the  necessity  of  a  posses- 
sion, accompanied  with  a  claim  of  prop- 
erty, and  which  surely  ought  to  be  a  real 
and  bona  fide  claim,  or  it  is  no  claim,  I 
consider  the  second  branch  as  mainly  ob- 
jected to  on  a  construction  of  its  meaning 
variant  from  that  I  have  put  on  it ;  and 
that  if  it  shall  have  that  construction,  it 
is  unobjectionable. 

On  the  whole,  I  think  the  judgment  must 
be  afilrmed. 

The  other  Judges  concurred  in  the  opin- 
ion that  the  judgment  ought  to  be  affirmed 
on  the  merits. 


611 


^Watson,  &c.  v.  Watson,  &c. 

February.  1887. 
Appeal*— Disailssal  on  Motion.*— An  appeal  taken  in 
the  name  of  a  party  without  bis  knowledge  or 
consent,  may  be  dismissed  as  to  him.  on  motion. 

This  appeal  was  docketed  in  the  names 
of  Richard  M.  Scott  and  others,  against 
Josiah  Watson  and  others.  Richard  M. 
8cott,  by  his  counsel,  moved  to  have  the 
appeal  dismissed  as  to  him,  upon  the  allega- 


•See  monographic  noU  on  "Appeal  and  Error'*  ap- 
pended to  Hill  ▼.  Salem,  etc..  Turnpike  Co..  1  Rob.  268. 

The  principal  case  is  cited  with  approval  In 
PrankUn  t.  Peers,  95  Va.  604, 29  S.  E.  Rep.  821. 


tion  that  the  suit  was  originally  taken 
without  his  knowledge  or  consent.  To 
prove  this,  he  filed  sundry  affidavits.  The 
Court  made  a  rule  on  the  appellees,  to 
shew  cause  why  the  appeal  should  not  be 
dismissed  as  to  Richard  M.  Scott;  and 
reasonable  notice  being  given  of  the  rule: 
It  was  ordered,  that  the  appeal  should  be 
dismissed  as  to  him. 


Gregory  v.  Baugh. 

February.  1827. 
Pedigree-Hearsay  Bvldence-When  Admissible. t— In 

what  cases,  and  upon  what  principles,  hear-say 
evidence  as  to  pedis-ree,  is  admitted. 

Matters  off  General  tflstory— Must  Be  Given  In  Bvt. 
dence.— Matters  of  general  history  must  be  srlven 
in  evidence,  as  well  as  all  other  facU:  and  the 
jury  are  not  to  be  left  to  their  own  information, 
as  to  such  thlnffs. 

Indian  Slavery.— A  re- view  of  all  our  laws  concem- 
infif  Indian  slavery  in  Virsrinia. 

Evidence- Qaestlon  of  Freedom. —In  questions  of 
freedom,  evidence  that  there  had  been  a  belief  in 
the  neisrhbourhood,  some  60  or  flO  years  before, 
that  the  female  ancestor  of  the  plaintiff  was 
entitled  to  her  freedom,  is  not  admissible.  By 
two  Jadfires. 

Appeal  from  the  Superior  Court  of  Ches- 
ter iield  county,  where  James  Baugh,  a  man 
of  color,  brought  an  action  against  Thomas 
Gregory,  to  recover  his  freedom.  The 
pleadings  are  in  the  usual  form ;  and  the 
jury  found  a  verdict  for  the  plaintiff. 
Judgment  was  rendered  accordingly. 

At  the  trial,  the  plaintiff  Sled  two  bilU 
of  exceptions. 
612  *1.  The  first  states,  that  upon  the 
trial,  the  plaintiff  proved  by  two  wit- 
nesses that  he  is  the  son  of  Biddy,  who 
was  the  daughter  of  Sibyl;  that  Sibyl 
was  a  copper-coloured  woman,  with  long, 
straight,  black  hair,  with  the  general  ap- 
pearance of  an  Indian,  except  that  she  was 
too  dark  to  be  of  the  whole  blood :  that  she 
was  called  Indian  Sibyl,  but  her  color,  and 
that  only,  shewed  she  had  negro  blood; 
that  he  also  introduced  the  deposition  of 
Benjamin  Smith,  aged  70,  who  proved  that 
when  he  was  a  boy,  between  7  and  10  years 
old,  he  knew  a  yellow  woman  in  the  family 
of  Peter  Ashbrooke,  who  was  called  Aah- 
brooke's  old  Sibyl,  and  Indian  Sibyl;  that 
she  had  every  appearance  of  an  Indian,  and 
had  several  children ;  one  by  the  name  of 
Biddy,  and  one  by  the  name  of  Jenny ;  that 
Sibyl  had  long,  straight,  black  hair;  and 
he  was  always  under  the  impression  that 
she  was  of  Indian  descent.  The  plaintiff 
also  offered  to  prove,  that  in  the  life-time 
of  Sibyl,  about  the  year  1770,  it  was  cur- 
rently said  and  believed  in  the  neighbor- 
hood, that  she  was  entitled  to  her  freedom. 
To  the  introduction  of  this  evidence  the 
defendant's  counsel  objected.  But,  the 
Court  was  of  opinion,  that  though  such 
evidence  was  not  legal  evidence  to  prove 
the  affirmative  position  that  Sibyl  was 
free,  it  was  legal  and  proper  evidence,  as 
a  circumstance  with  others,  to  aid  the  jnry 
in  deciding  whether  the  African  mixture  in 
Sibyl  came  from  the  father  or  mother,  and 
for  that  purpose  only,  and  to  have  such 
weight  as  the  jury  deemed  it  entitled  to. 
The  defendant  excepted  to  this  opinion. 

2.  The  second  bill  of   exceptions    states. 


tSee  monocrraphic  note  on  "Evidence'*  appended 
to  Lee  V.  Tapscott,  8  Wash.  870. 
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that  after  the  canse  had  been  argued  before 
the  jury,  on  all  the  circumstances  of  the 
case,  the  defendant  by  counsel  stated,  that 
the  evidence  proved  the  plaintiff  to  be  the 
4M>n  of  Biddy,  who  was  the  daughter  of 
Sibyl,  who  was  half  Indian  and  half  negro, 
and  moved  the  Court  to  instruct  the  jury, 
that  if  they  so  found  the  facts,  that  in  this 
action  it  was  needful  for  the  plaintiff  to 
prove,  that  Sibyl  was  descended,  in  the 
maternal  line,  from  an  Indian 
^13  woman.  But  the  Court  *said,  that  it  is 
true  that  the  jury  must  find  that  fact, 
but  that  the  Court  would  not  instruct  the 
jury,  that  further  evidence  to  prove  it,  was 
of  legal  necessity,  to  be  given  by  the  plain- 
tiff: that  it  was  a  question  to  be  decided 
on  prot>abilities  and  circumstances ;  among 
which,  it  was  lawful  for  the  jury  to  con- 
aider  facts  connected  with  the  history  of 
the  country,  as  if  formally  proved  to  them ; 
and  if,  at  the  time  spoken  of,  it  was  much 
more  common  for  female  Indians  to  be 
captured  and  domesticated  among  us,  than 
males,  that  circumstance  might  be  regarded 
t>y  them  as  of  some  weight,  and  in  the 
case  before  them,  they  should  attentively 
consider  all  the  circumstances,  and  find  for 
the  plaintiff,  if  they  believed  that  Sibyl's 
mother  was  an  Indian  woman ;  otherwise, 
they  should  find  for  the  defendant.  To  this 
opinion,  the  defendant  excepted. 

The  defendant  appealed. 

Leigh,  for  the  appellant. 

Bacchus,  for  the  appellee. 

February  14.  JUDGE  CARR  delivered 
his  opinion. 

The  appellee  sued  the  appellant  for  free- 
dom. The  pleadings  are  in  the  usual  form, 
patting  the  question  of  freedom  in  issue. 
The  case  comes  up  on  two  exceptions  taken 
by  the  defendant  to  the  opinion  of  the 
Court. 

1.  The  plaintiff  proved  by  two  witnesses, 
that  he  is  the  son  of  Biddy,  who  was  the 
daughter  of  Sibyl :  that  Sibyl  was  a  cop- 
per-coloured woman,  with  long,  straight, 
black  hair,  with  the  general  appearance  of 
an  Indian,  except  that  she  was  too  dark  to 
be  of  the  whole  blood :  that  she  was  called 
Indian  Sibyl ;  but  her  color,  and  that  only, 
shewed  she  had  negro  blood.  He  also  intro- 
duced the  deposition  of  Smith,  who  said, 
that  when  a  boy,  (between  7  and  10,)  he 
knew  a  yellow  woman  in  the  family 
614  of  Ashbrooke.  She  *was  called  Ash- 
brooke's  old  Sibyl  and  Indian  Sibyl. 
She  had  every  appearance  of  an  Indian ; 
long,  straight,  black  hair;  and  he  was  al- 
ways under  the  impression  that  she  was  of 
Indian  descent.  After  the  introduction  of 
this  evidence,  the  plaintiff  offered  to  prove, 
that  in  the  life-time  of  Sibyl,  about  the 
year  1770,  it  was  currently  said,  and  be- 
lieved in  the  neighbourhood,  that  she  was 
entitled  to  her  freedom ;  to  the  introduction 
of  which  evidence,  the  defendant  objected. 
But,  the  Court  was  of  opinion,  that  though 
such  evidence  was  not  legal  evidence  to 
prove  the  afSrmative  position  that  Sibyl 
was  free,  it  was  legal  and  proper  evidence, 
as  a  circumstance  with  others,  to  aid  the 
jury  in  deciding  whether  the  African  mix- 
ture in  Sibyl  came  from  the  father  or 
mother,  and  for  that  purpose  only,  and  to 
have  such  weight  as  the  jury  deemed  it  en- 


titled to.     The  plaintiff  was  allowed  to  give 
the  said  evidence. 

2.  The  second  exception  is  substantially 
this :  After  argument  of  the  cause,  the  de- 
fendant's counsel,  stating  tne  amount  of 
the  evidence  to  be,  that  the  plaintiff  was 
son  of  Biddy,  who  was  daughter  of  Sibyl, 
who  was  half  Indian,  half  negro,  moved 
the  Court  to  instruct  the  jury,  that  it  was 
necessary  for  the  plaintiff  to  prove,  that 
Sibyl  was  descended  in  the  maternal  line 
from  an  Indian  woman.  But,  the  Court 
said,  that  it  is  true  the  jury  must  find  that 
fact,  but  that  the  Court  would  not  instruct 
the  jury,  that  further  evidence  to  prove  it, 
was  of  legal  necessity,  to  be  given  by  the 
plaintiff:  that  it  was  a  question  to  t>e  decided 
on  probabilities  and  circumstances,  among 
which  it  was  lawful  for  the  jury  to  consider 
facts  connected  with  the  history  of  the 
country,  asif  formally  proved  to  them;  and 
if,  at  the  time  spoken  of,  it  was  much  more 
common  for  female  Indians  to  be  captured, 
and  domesticated  among  us  than  males, 
that  circumstance  might  be  regarded  by 
them  of  some  weight,  and  in  the  case  be- 
fore them,  they  should  attentively  consider 
all  the  circumstances,  and  find  for  the 
plaintiff,  if  they  believed  Sibyl's  mother 
was   an    Indian    woman ;    otherwise,  they 

should  find  for  the  defendant. 
615         *The  question  presented  by  the  first 

bill  of  exceptions  is,  in  my  mind,  a 
very  important  one.  In  Sbelton  v.  Bar- 
bour, 2  Wash.  64,  the  President  remarks, 
*'that  although  liberty  is  to  be  favoured, 
the  Court  cannot,  on  that,  or  any  other 
favored  subject,  infringe  the  settled  rules 
of  law."  In  Pegram  v.  Isabel,  2  Hen.  & 
Munf.  193,  Judge  Roane  repeats  these  re- 
marks verbatim,  and  adds,  ''This  decision, 
therefore,  shuts  out  the  pretence,  that  we 
can,  in  this  case,  take  a  greater  latitude 
in  relation  to  the  rules  of  evidence,  than 
in  any  other."  In  Mima  Queen  and  Child 
V.  Hepburn,  7  Cranch's  Rep.  290,  the  Chief 
Justice,  delivering  the  opinion  of  the  Court, 
says,  ''However  the  feelings  of  the  indi- 
vidual may  be  interested  on  the  part  of  a 
person  claiming  freedom,  the  Court  cannot 
perceive  any  legal  distinction  between  the 
assertion  of  this,  and  any  other  right, 
which  will  justify  the  application  of  a  rule 
of  evidence  to  cases  of  this  description, 
which  would  be  inapplicable  to  general 
cases,  in  which  a  right  of  property  may  be 
asserted."  I  have  thought  it  proper  to 
state  these  authorities,  in  order  to  fortify 
the  mind  against  that  bias  we  so  naturally 
fell,  in  favor  of  liberty. 

This,  then,  is  a  general  question  on  the 
law  of  evidence.  It  is  well  remarked  by 
Lord  Kenyon  in  Rex  v.  Eriswell,  3  Term. 
Rep.  707,  that  "all  questions  upon  the  rules 
of  evidence  are  of  vast  importance  to  all 
orders  and  degrees  of  men.  Our  lives,  our 
liberties  and  our  property  are  all  concerned 
in  the  support  of  these  rules,  which  have 
been  matured  by  the  wisdom  of  ages,  and 
are  now  reversed  from  their  antiquity,  and 
the  good  sense  in  which  they  are  founded. 
They  are  not  rules  depending  on  technical 
refinements,  but  upon  good  sense;  and  the 
preservation  of  them  is  the  first  duty  of 
Judges."  Among  these  rules,  none  is 
more  firmly  fixed,  or  rests  on  a  more  solid 
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foundation,  than  this;  '4hat  hear-aaj  evi- 
dence is  in  its  every  nature  inadmissible. 
It  violates  the  fundamental  principles  which 
ordain,  that  any  fact  which  is  to  affect  a 
person  should  be  proved  by  a  witness  sworn 
to    speak    the  truth,  and    testifying 

616  *in  the  presence  of  the  party,  that 
he  may  cross-examine  him..  It  gen- 
erally supposes  better  evidence  behind ;  and 
even  where  this  is  not  the  case,  its  intrin- 
sic weakness,  its  incompetency  to  satisfy 
the  mind  of  the  existence  of  the  fact,  and 
the  frauds  which  might  be  practised  under 
its  cover,  combine  to  support  the  rule,  that 
hear-say  evidence  is  totally  inadmissible." 
To  this  rule,  however,  there  are  some  few 
exceptions,  which,  the  books  tell  us,  are 
as  old  as  the  rule  itself.  These  are  cases  of 
pedigree,  prescription,  custom,  and  in 
some  cases  of  boundary.  These  exceptions 
wsre  no  doubt  admitted,  under  the  idea 
that  they  resulted  from  the  necessity  of 
the  case;  but  Courts  have  been  fearful, 
(and  with  good  reason,)  lest  they  should 
let  in  many  mischiefs,  and  have  guarded 
strongly  against  enlarging  them.  This 
subject  is  very  ably  discussed  in  the  case 
of  The  King  v.  The  Inhabitants  of  Bris- 
weli ;  and  though,  in  that  case,  the  Judges 
were  equally  divided,  it  will  be  seen  by 
the  cases  of  Rex  v.  The  Inhabitants  of 
Nuneham  Courtney,  1  East.  373,  and  Rex 
V.  Ferry  fry  itone,  3  Bast.  54,  that  the  ques- 
tion has  been  entirely  settled  in  favor  of 
the  opinion  of  Grose  and  Lord  Kenyon, 
who  were  opposed  to  the  introduction  of 
hear-say  evidence.  Grose  remarks,  *  *  I  dread 
that  rules  of  evidence  should  ever  depend  on 
the  discretion  of  Judges.  I  wish  to  find  the 
rule  laid  down,  and  to  abide  by  it;  and  noth- 
ing but  a  clear  incontrovertible  decision 
upon  the  point,  and  not  the  concession  of 
counsel,  or  the  obiter  dictum  of  a  Judge, 
ought  to  form  an  exception  to  a  general 
rule  of  la^,  framed  in  wisdom  by  our  an- 
cestors, and  adopted  in  every  case,  except 
where  the  exception  is  as  ancient  as  the 
rule." 

Lord  Kenyon  also,  speaking  of  the  ne- 
cessity of  defining  the  exceptions  to  the 
rule  strictly  adds ;  *^For,  unless  that  is  done, 
I  am  much  afraid  we  may  endanger  a  rule 
of  infinite  importance  to  every  individual, 
and  by  suffering  exceptions  to  creei^  on, 
one  after  another,  leave  nothing  like  a 
rule."  In  the  case  before  cited  from  7th 
Cranch,  Judge  Marshall,  after  laying 
down    the  rule   and    the   exceptions, 

617  *adds;  **But  if  other  cases,  standing 
on  similar   principles,  should    arise, 

it  may  well  be  doubted  whether  justice, 
and  the  general  policy  of  the  law,  would 
warrant  the  creation  of  new  exceptions. 
The  danger  of  admitting  hear-say  evidence, 
is  sufficient  to  admonish  Courts  of  Justice 
against  lightly  yielding  to  the  introduction 
of  fresh  exceptions  to  an  old  and  well  es- 
tablished rule,  the  value  of  which  is  felt 
and  acknowledged  by  all.  If  (he  adds)  the 
circumstance  that  the  eye-witnesses  of  any 
fact  be  dead,  should  justify  the  introduc- 
tion of  testimony  to  establish  that  fact 
from  hear-say,  no  man  could  feel  safe  in 
any  property,  a  claim  to  which  might  be 
supported  by  proof  so  easily  obtained." 
If  I  have  dwelt  longer  on  this  point,  than 


might  seem  necessary,  it  is  because  of  my 
anxiety  (by  the  aid  of  these  great  names) 
to  impress  deeply  a  sense  of  the  mischiefs, 
which  may  result  from  enlarging  the  ex- 
ceptions to  this  ancient  and  venerable  rule. 

The  question  before  us,  is  a  case  of  pedi- 
gree. The  object  was,  to  trace  back  the 
descent  of  the  plaintiff,  through  the  mater- 
nal line,  to  an  Indian  woman.  The  evi- 
dence offered  was,  that  about  the  year 
1770,  it  was  currently  reported  and  believed 
in  the  neighbourhood,  that  Sibyl,  the  ma- 
ternal grand-mother  of  the  plaintiff,  was 
entitled  to  her  freedom ;  and  the  Court  said, 
that  this  was  legal  and  proper  evidence,  as 
a  circumstance  with  others,  to  aid  the  jury 
in  deciding,  whether  the  African  mixture 
in  Sibyl  came  from  the  father  or  mother. 
To  ascertain  the  correctness  of  this  opin- 
ion, let  us  examine  a  little  the  extent  to 
which  the  exception  has  gone,  in  cases  of 
pedigree. 

In  Rex  V.  Briswell,  (before  cited,)  Lrord 
Kenyon  says,  **I  admit  that  declarations 
of  the  members  of  a  family,  and  perhaps,  of 
others  living  in  intimacy  with  them,  or  re- 
ceived as  evidence  as  to  pedigrees ;  but  evi- 
dence of  what  a  mere  stranger  has  said, 
has  always  been  rejected  in  such  cases." 

In  Vowles  v.  Young,  13  Ves.  140,  an  is- 
sue had  been  directed  out  of  Chancery, 
618  in  the  trial  of  which,  upon  a  *ques- 
tion  of  pedigree,  what  a  husband  had 
said  as  to  the  legitimacy  of  his  wife,  was 
offered  in  evidence.  The  law  Judge  re- 
jected it,  on  the  ground  that  the  husband 
did  not  come  within  the  rule,  which  limited 
the  evidence  to  members  of  the  family  of 
the  person,  whose  descent  was  to  be  traced. 
A  motion  was  made  to  Lord  Chancellor 
Brskine  for  a  new  trial,  on  the  ground  of 
mis-direction ;  and  he  granted  It,  think- 
ing the  husband  clearly  within  the  rule. 
He  says,  **The  law  resorts  to  hear-say  of 
relations  upon  the  principle  of  interest  in 
the  person,  from  whom  the  descent  is  to  be 
made  out ;  and  it  is  not  necessary  that  evi- 
dence of  consanguinity  should  have  the 
correctness  required  as  to  other  facts.  If  a 
person  says  another  is  his  relation  or  next 
of  kiUt  it  is  not  necessary  to  state  how  the 
consanguinity  exists.  It  is  sufficient  that 
he  says  A.  is  his  relation,  without  stating 
the  particular  degree,  which,  perhaps,  he 
could  not  tell,  if  asked.  But,  it  is  evidence 
from  the  interest  of  that  person  in  know- 
ing the  connections  of  the  family:  There- 
fore, the  opinion  of  the  neighbourhood,  or 
what  passed  among  acquaintance,  will 
not  do. 

This  point  is  again  stated  in  the  case  of 
Whitlocke  v.  Baker,  13  Ves.  511,  where 
Lord  Eldon  says,  '^I  accede  to  the  doctrine 
of  Lord  Mansfield,  as  it  has  been  stated 
from  Cowper,  591  ;  but  it  must  be  under- 
stood as  it  has  been  practised  and  acted 
upon ;  and  one  word  in  that  passage  wants 
explanation.  It  was  not  the  opinion  of 
Lord  Mansfield,  or  of  any  Judge,  that  tra- 
dition generally  is  evidence  of  pedigree; 
the  tradition  must  be  from  persons  having 
such  a  connection  with  the  party  to  whom 
it  relates,  that  it  is  natural  and  likely,  from 
their  domestic  habits  and  connections,  that 
they  are  speaking  the  truth,  and  that  they 
could    not   be   mistaken.    The  whole  goes 
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upon  that.  Declarations  in  the  family, 
descriptions  in  wills,  descriptions  on  mon- 
uments, descriptions  in  bibles  and  registry 
books;  all,  are  admitted  upon  the  principle 
that  they  are  the  natural  effusions  of  a 
party,  who  must  know  the  truth,  and  who 
speaks  upon  an    occasion,    when    bis 

619  mind    stands    in    an  *even   position, 
without  any    temptation  to  exceed  or 

fall  short  of  the  truth.  But,  there  may  be 
many  circumstances  forming  part  of  the 
tradition,  which  you  would  reject,  taking 
the  body  of  the  tradition."  From  these 
authorities  it  would  seem,  that  the  excep- 
tion which  tolerates  hear-say  in  cases  of 
pedigree  extends  only  to  the  hear-say  of 
those  who,  by  connection  and  consanguin- 
ity, have  both  the  means  of  knowing, 
and  an  interest  in  making  themselves  ac- 
quainted with,  the  facts  of  which  they 
speak,  and  does  not  take  in  every  neigh- 
bourhood rumor  or  report.  If  some  of  the 
cases  heretofore  decided  in  this  Court,  on 
the  subject  of  freedom,  should  seem  to 
have  overstepped  these  limits,  it  is  by  no 
means  my  purpose  to  disturb  or  unsettle 
what  they  may  have  decided.  I  have 
merely  attempted  to  shew  what  is  the  rule. 
The  Court  has  always  professed  in  these 
cases,  as  in  others,  not  to  intend  a  depar- 
ture from  settled  rules.  The  doctrine  was 
not  particularly  laid  down  in  those  cases. 
The  opinion  in  the  case  before  us,  seems 
to  me  to  have  gone  a  step  beyond  any 
former  decision,  and  it  is  to  shew  its  error 
that  I  have  stated  the  exception  to  the 
general  rule. 

Suppose  we  allow  the  greatest  extent  to 
this  exception,  that  any  of  the  cases  give, 
and  admit  that  in  the  case  of  persons 
claiming  freedom  by  descent,  through  the 
female  line,  from  Indian  ancestors,  general 
report  of  the  neighbourhood  should  be  ad- 
mitted; still,  it  must  be  general  report  as 
to  pedigree.  In  the  case  before  us,  it 
should  be  a  general  report  that  old  Sibyl 
was  the  child  of  an  Indian  woman.  But, 
there  was  no  such  evidence  here.  The  evi- 
dence offered  and  objected  to  was,  that  it 
was  the  current  belief  of  the  neighbour- 
hood, that  Sibyl  was  entitled  to  her  free- 
dom. What  was  the  ground  of  that  belief, 
no  where  appears.  Was  it  a  knowledge  in 
the  neighbours,  that  Sibyl  was  the  daugh- 
ter of  an  Indian  woman?  If  so,  that  would 
naturally  have  been  stated  as  the  reason. 
Or,  was  it  her  appearance,  copper  color, 
and  long  hair?  These,  we  know,  she  might 
aa  well  have  derived  from   an  Indian 

620  *father   as   mother.     Or,  was   it    an 
idle  rumor,    which,  like   a    thousand 

others,  had  no  foundation  at  all?  Suppose 
a  man  were  to  bring  suit  for  a  tract  of 
land,  claiming  it  by  a  descent  from  a  re- 
mote ancestor.  He  proved  that  he  was  the 
son  of  A.,  who  was  the  son  of  B. ;  but  here 
the  proof  of  descent  stopped,  being  still 
short  of  the  ancestor.  To  supply  the  de- 
fective links  in  the  chain,  however,  proof 
was  offered  that  it  was  the  current  belief 
of  the  neighbourhood,  some  fifty  or  sixty 
years  past,  that  B.  was  entitled  to  the 
land.  Would  this  be  received  as  evidence, 
that  B.  was  descended  from  the  ancestor, 
so  as  to  complete  the  chain  of  descent?  I 
do  not  think   this  would  be  contended  for ; 


and   yet  the  two  cases  seem  to  me  exactly 
parallel. 

The  case  of  Mima  Queen  v.  Hepburn, 
before  cited,  was,  like  this,  a  question  of 
freedom ;  and  evidence,  very  much  of  the 
character  of  that  offered  here,  was  rejected 
by  the  Court  below,  and  a  writ  of  error 
brought  before  the  Supreme  Court,  where 
the  judgment  was  affirmed;  the  Chief  Jus- 
tice delivering  a  clear  and  strong  opinion, 
from  which  I  have  already  quoted  several 
passages. 

Again.  In  Negro  John  Davis,  &c.  v. 
Wood,  1  Wheat.  6.  Krror  on  judgment  of 
the  Court  below,  rendered  against  the 
plaintiffs,  who  in  that  Court  were  peti- 
tioners for  freedom.  They  excepted  to  the 
opinion  of  the  Court,  stating  that  they  had 
offered  to  prove  by  competent  witnesses, 
that  they  (the  witnesses)  had  heard  old  per- 
sons now  dead,  declare  that  a  certain  Mary 
Davis,  now  dead,  was  a  white  woman  born 
in  England,  and  such  was  the  general  re- 
port of  the  neighbourhood  were  she  lived ; 
and  also  offeree  the  same  kind  of  evidence 
to  prove  that  Susan  Davis,  mother  of  the 
petitioners,  was  lineally  descended  in  the 
female  line,  from  the  said  Mary;  which 
evidence  by  hear-say  and  general  reputa- 
tion, the  Court  refused  to  admit,  except  so 
far  as  it  was  applicable  to  the  fact  of  the 
petitioner's  pedigree.  The  counsel  for  the 
plaintiffs  in  error,  referred  to  the  case  of 
Mima  Queen  and  Child  v.  Hepburn,  re- 
marking, that  unless  the  Court  was 
621  disposed  to  re-view  its  *dect8ion,  it 
must  be  taken  for  law ;  and  he  could 
not  deny  its  authority.  The  Chief  Justice 
delivered  the  opinion  of  the  Court,  and 
stated,  that  as  to  the  first  exception  (the 
one  I  have  stated,)  the  Court  had  revised 
its  opinion  in  Mima  Queen  v.  Hepburn, 
and  confirmed  it.  These  two  cases  ciearly 
decide,  that  though  evidence  by  hear-say 
and  general  reputation  be  inadmissible  as 
to  pedigree,  it  is  not  admissible  to  prove 
the  freedom  of  the  plaintiff's  ancestor, 
and  thence  to  deduce  his  own.  I  conclude 
on  this  point,  that  the  admission  of  the 
evidence  in  the  case  before  us,  was  erro- 
neous, whether  we  consider  the  exception 
as  it  seems  to  be  confined  by  the  English 
cases,  to  the  hear-say  of  relations  and  con-  ' 
nections ;  or,  extended  by  our  o^  n  and  the 
cases  in  the  Federal  Court,  to  general  re- 
port and  reputation. 

It  remains  to  consider  the  second  bill  of 
exceptions.  The  Court  was  asked  to  in- 
struct the  jury,  that  it  was  necessary  for 
the  plaintiff  to  prove  the  descent  of  Sibyl 
in  the  maternal  line,  from  an  Indian  wo- 
man. Such  proof  was  certainly  necessary, 
and  it  seems  to  me  that  the  Court  ought  to 
have  said  so,  without  further  comment. 
But  the  Court  said  it  was  true  the  jury 
must  find  that  fact,  but  that  the  Court 
would  not  instruct  them  that  farther  evi- 
dence to  prove  it  was  necessary,  but  sim- 
ply that  the  fact  must  be  proved.  The 
Court  went  on  to  remark,  that  it  was  a 
question  to  be  decided  upon  probabilities 
and  circumstances,  among  which  it  was 
lawful  for  the  jury  to  consider  facts  con- 
nected with  the  history  of  the  country,  as  if 
formally  proved  to  them. 

I  have  two  objections  to  this  part   of  the 
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instruction.  1.  That  it  was  not  called  for 
by  the  motion,  and  seemed  calculated, 
(though  I  am  sure  the  worthy  Judge  had 
no  such  intention,)  to  influence  the  jury 
on  the  evidence.  2.  That  it  was  not,  (if  I 
understand  it  aright,)  correct  in  point  of 
law.  **Thejury  may  consider  facts  con- 
nected with  the  history  of  the  country,  as 
if  formally  proved  to  them."  This,  I  pre- 
sume, cannot  mean  that  the  jury  are 

622  to  consider  *such  facts  as  if  formally 
proved,  when  proved ;  but,  that  with- 
out proof,  they  are  to  consider  them  as  if 
formally  proved;  that  is,  that  each  juror 
might  take  any  facts  as  formally  proved, 
which  he  might  have  heard  of  in  a  way  to 
satisfy  his  mind,  and  might  consider  as 
connected  with  the  history  of  the  country. 
If  this  be  the  meaning,  (and  I  can  see  no 
other,)  it  is  contrary  to  law;  for,  it  is  laid 
down  in  all  the  books,  that  there  must  be 
some  proof  adduced  of  historical  facts.  In 
the  case  of  Mima  Queen  v.  Hepburn,  Judge 
Marshall  says,  * 'There  are  also  matters  of 
general  and  public  history,  which  may  be 
received  without  that  full  proof,  which  is 
necessary  for  the  establishment  of  a  priv- 
ate fact." 

In  Stainer  v.  The  Burgesses  of  Droit- 
wich,  Salk.  281,  an  issue  was  directed  out 
of  Chancery,  wherein  the  question  was, 
whether  by  the  custom  of  Droitwich,  salt 
pits  could  be  sunk  in  any  part  of  the  town, 
or  in  a  certain  place  only;  and  upon  the 
trial  at  bar,  Camden's  Britannia  was  offered 
in  evidence,  but  refused.  For,  the  Court 
held,  that  ''a  general  history  might  be 
given  in  evidence  to  prove  a  matter  relat- 
ing to  the  Kingdom  in  general,  because 
the  nature  of  the  thing  requires  it,  but  not 
to  prove  a  particular  right  or  custom." 
Surely,  there  ought  to  have  been  some  evi- 
dence adduced  of  any  facts  contended  tor  as 
historical.  The  jury  should  all  have  had 
the  same  proof  to  act  upon,  and  not  to  be 
left,  each  to  his  own  stock  of  information, 
whether  scanty  or  abundant,  correct  or 
erroneous. 

The  Court  go  on  to  say,  that  '4f,  at  the 
time  spoken  of,  it  was  much  more  common 
for  female  Indians  to  be  captured  and  domes- 
ticated among  us  than  males,  that  cir- 
cumstance might  be  regarded  by  the  jury 
as  of  some  weight."  This  is  very  vaguely 
expressed;  and  there  is  always  danger  in 
such  cases,  of  mis-leading  the  jury.  ''The 
time  spoken  of."  What  time?  There  is 
nothing  to  specify.  If  the  Court  meant  the 
time  when  Sibyl's  mother,  (taking  her  to 
have  been  an  Indian,)  was  brought  into  the 
country,  when  was  that?  From  the  record 
it    would    seem,    that    Sibyl,    about 

623  *the  year    1760,  must    have   been    at 
least  fifty   years  old,  as  she  was  then 

called  old  Sibyl.  This  would  carry  back 
the  time  of  her  birth  to  1710.  But,  how 
old  her  mother  then  was,  or  when  brought 
into  the  country,  (if  brought  in  at  all,) 
there  is  not  a  single  fact  in  the  cause,  to 
give  us  the  slightest  information.— Again. 
What  was  the  evidence,  on  which  the  jury 
was  to  decide,  that  it  was  more  common  to 
capture  females  than  males  at  this  period ; 
so  vaguely  alluded  to?  None  is  stated, 
none  in  the  record.  The  jury  might  con- 
clude, that  being  one  of  the  historical  facts 


before  mentioned,  they  might  take  it  aa 
formally  proved,  without  any  evidence  be- 
ing adduced  to  them ;  or,  they  might  sup- 
pose that  they  were  at  liberty  to  weig:h 
probabilities;  and  if  to  their  understand- 
ing, it  seemed  more  likely  that  women 
should  be  captured  than  warriors,  to  con- 
clude that  the  fact  was  so  in  the  case  be- 
fore them.  It  was  wrong,  I  think,  to 
commit  the  jury  to  this  vague  course  of 
surmise  and  conjecture. 

The  last  part  of  this  instruction  is,  that 
the  jury  should  find  for  the  plaintiff,  if 
they  believed  Sibyl's  mother  was  an  Indian 
woman.  I  think  this  was  laying  down  the 
law  too  broadly.  Taking  Sibyl  to  have 
been  born  about  the  year  1710,  and  her 
mother  to  have  been  thirty  at  her  birth, 
she  would  have  been  born  in  1680,  ana 
might  have  been  brought  into  the  country 
under  the  law  of  1682,  permitting  Indians 
to  be  held  in  slavery.  This  act,  we  know, 
was  in  force  till  repealed  (as  the  Courts 
have  decided)  by  the  act  of  1691,  permit- 
ting free  trade  with  the  Indiana.  It  would 
have  been  going  far  enough,  I  think,  if 
not  too  far,  to  have  told  the  jury,  that  if 
they  believed  that  Sibyl  was  the  daughter 
of  an  Indian  woman,  it  was  prima  facie 
evidence  of  freedom,  and  threw  on  the 
other  party  the  burthen  of  proving,  that 
she  was  properly  held  in  slavery  or  service; 
for,  there  were  laws  allowing  this  latter. 
It  will  be  observed  that  the  motion,  nnder 
which  this  instruction  was  given,  was 
made  by  the  defendant,  who  did  not  ask 
the  Court  to  say,  that  proof  of  Sibyl's 
624  being  the  daughter  *of  an  Indian 
woman  was  sufficient ;  but,  that  such 
proof  was  necessary  for  the  plaintiff  to 
support  his  action.  The  two  things  are 
very  different. 

Upon  the  whole,  my  opinion  is  that  the 
Court  erred  in  both  the  instructions  ex- 
cepted to;  and  that  the  judgment  should 
be  reversed,  and  the  case  sent  back  for  a 
new  trial,  on  which  such  instructions  are 
not  to  be  given. 

JUDGE  GREEN. 

It  appears  by  the  bills  of  exceptions, 
that  the  plaintiff  was  the  son  of  Biddy, 
who  was  the  daughter  of  Sibyl:  that  the 
latter,  about  the  year  1760,  was  called  old 
Sibyl  and  Indian  Sibyl,  was  a  copper- 
coloured  woman,  with  long,  straight, 
black  hair,  with  the  general  appearance  of 
an  Indian,  except  that  she  was  too  dark  to 
be  of  the  whole  blood ;  and  her  color  shewed 
that  she  was  half  Indian  and  half  negro; 
and  that  about  1770,  it  was  currently  said 
and  believed  in  the  neighbourhood,  that 
Sibyl  was  entitled  to  her  freedom ;  which 
latter  evidence  the  Court  admitted,  not  as 
legal  evidence  to  prove  that  Sibyl  was  free, 
but  as  legal  and  proper  evidence  of  a  cir- 
cumstance, with  others,  to  aid  the  jury  in 
deciding  whether  the  African  mixture  in 
Sibyl  came  from  the  father  or  mother,  and 
for  that  purpose  only,  to  have  such  weight 
as  the  jury  deemed  it  entitled  to.  The 
Court  also  instructed  the  jury,  that  although 
it  was  necessary  to  justify  the  jury  in  find- 
ing for  the  plaintiff,  that  Sibyl  descended, 
in  the  maternal  line,  from  an  Indian  woman, 
the  Court  would  not  instruct  them  (al- 
though asked  to  ^o  so  by  the   defendant,) 
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that  inrther  evidence  to   prove  it,    was   of 
legal  necessity,  to  be  given  by  the  plaintiff: 
that    it   was   a   qnestion    to  be  decided  on 
probabilities  and  circumstances;    amongst 
which,  it  was  lawful  for  the   jury   to  con- 
sider facts,  connected  with  the   history   of 
the  country,  as  if  formally  proved;  and  if, 
at  the  time  spoken  of,  it   was   much    more 
<ommon  for  female  Indians  to  be  captured 
and    domesticated    among    us,    than 
^25      males,  *that  circumstance  might    be 
regarded  by  them  of  some  weight ;  and 
in  the  case  before  them,  they  should  atten- 
-tively  consider  all  the   circumstances,  and 
find  for  the  plaintiff,  if  they   believed  that 
Sibyl's   mother    was   an    Indian    woman; 
otherwise,  they  should  find  for  the  defend- 
ant. 

To  determine  upon  the  propriety  of  these 
4lecisions,  it  will  be  proper  to  enquire  in 
what  cases  Indians,  under  our  laws,  could 
t>e  held  as  servants,  and  in  what,  as  slaves. 

An  act  of  1655, 1  Hen.  Stat,  at  Large,  410, 
provided,  that  all  Indian  children  might 
•be  taken  as  servants  with  the  consent  of 
their  parents,  *for  such  term  as  might  be 
•agreed  upon,  provided  the  covenants  for 
service  were  confirmed  before  two  justices 
<if  the  peace,  and  that  they  be  brought  up 
in  the  christian  religion. 

In  1657-^,  Ibid.  455,  it  was  enacted,  that 
the  service  of  such  children  should  not  be 
transferred  to  any  other,  and  that  they 
ahould  be  at  their  own  disposal  at  the  age 
of  twenty-five.  These  are  the  only  acts 
relating  to  voluntary  contracts  of  service. 

An  act  of  1661-2,  2  Hen.  Stat,  at  Large, 
143,  provided,  that  what  Englishman, 
trader  or  other,  shall  bring  in  any  Indians 
«s  servants,  and  shall  assign  them  over  to 
any  other,  shall  not  sell  them  for  slaves, 
nor  for  any  longer  time  than  English  of  the 
like  ages  should  serve  by  Act  of  Assembly, 
(if  above  sixteen,  five  years;  if  under, 
txntil  they  attain  the  age  of  24;)  and  no  one 
^ivas  to  entertain  any  of  the  neighbouring 
Indians  as  servants,  without  license  of  the 
Governor. 

In  1670,  2  Hen.  Stat,  at  Large,  283,  an 
.act  recites,  that  whereas  some  disputes  have 
arisen,  whether  Indians  taken  in  war  by  any 
other  nation,  and  by  that  nation  that  take 
them,  sold  to  the  English,  are  servants  for 
life  or  term  of  years ;  and  enacts  that  all 
servants,  not  being  christians,  imported 
into  this  colony  by  shipping,  shall  be 
slaves  for  their  lives;  but  what  shall  come 
t>y  land,  shall  serve,  if  boys  or  girls,  until 
thirty  years  of  age;  if  men  or  women, 
twelve  years  and  no  longer.  This  act 
C26  was  *the  first  that  alludes  to  the 
question  of  the  slavery  of  Indians 
under  any  circumstances,  and  was  made 
to  remove  a  doubt  whether  those  taken  in 
war  by  other  nations,  and  sold  to  the  Eng- 
lish, were  slaves  or  not. 

There  are  several  indications  that  In- 
dians, before  this  time,  were  held  in  slav- 
ery. In  2  Hen.  Stat,  at  Large,  155, 
(1661-2,)  there  is  an  order  of  the  Assembly 
discharging  Metappin,  a  Powhatan  Indian 
aold  for  life  to  Elizabeth  Short,  by  the  King 
of  the  Wainoake  Indians,  because  he  had 
no  power  to  sell  him,  being  of  another  na- 
tion ;  and  in  1670  an  act  passed,  reciting 
that  it  hath   been  questioned    whether   In- 


dians or  negreos  manumitted,  or  otherwise 
free,  could  be  capable  of  purchasing 
christian  servants;  and  enacting  that  no 
negro  or  Indian,  although  baptised,  and 
enjoying  their  own  freedom,  shall  be  cap- 
able of  any  such  purchase  of  christians. 

In  1675,  war  was  declared  against  most 
of  the  Indian  nations.  In  1676,  Nathaniel 
Bacon  rebelled,  and  took  possession  of  the 
Government ;  and  in  June  of  that  year,  the 
Assembly  passed  a  law  renewing  the  dec- 
laration of  war,  and  declaring  that  '^all 
Indians  taken  in  war  be  held  and  accounted 
slaves  during  life."  Bacon's  insurrection 
being  quelled,  all  his  laws  were  repealed  in 
February,  1676-7 ;  and  most  of  them  re-en- 
acted at  the  same  session ;  and  amongst 
others,  it  was  ordered,  that  all  such  soldiers 
who  either  already  have  or  shall  hereafter 
take  prisoners  any  of  our  Indian  enemies, 
at  the  time  of  such  taking  being  under  a 
lawful  command,  under  due  and  full  au- 
thority, shall  retain  and  keep  such  Indian 
slaves  to  their  own  proper  use.  2  Hen. 
Stat,  at  Large,  404.  And  in  1679,  Ibid.  440 
it  was  enacted  that  the  Indian  prisoners 
taken  in  war,  shall  be  free  purchase  to  the 
soldier  taking  the  same. 

In  1682,  2  Hen.  Stat,  at  Large,  490, 
an  act  was  passed,  reciting,  amongst 
other  things,  that  ** those  Indians  that 
are  taken  in  war  or  otherwise,  by  our 
neighbouring  Indians,  confederates  or 
tributaries  to  his  Majesty,  and  this,  his 
plantation,  are  slaves  to  the  said 
627  neighbouring  Indians  that  *so  take 
them,  and  by  them  are  sold  to  his 
Majesty's  subjects  here  as  slaves ;  repeals 
the  act  of  1670  in  express  terms,  to  all  in- 
tents and  purposes,  and  enacts,  that  all 
servants,  except  Moors  and  Turks,  in 
amity,  &c.  which,  from  and  after  the  pub- 
lication of  this  act,  shall  be  brought  or  im- 
ported into  this  country,  either  by  sea  or 
land,  whether  negroes.  Moors,  mulattoes  or 
Indians,  who  and  whose  parentage  and 
native  country  are  not  christian,  &c.  and 
all  Indians  which  shall  be  hereafter  sold 
by  our  neighbouring  Indians,  or  any  other 
trafficing  with  us,  as  for  slaves,  are  hereby 
adjudged,  deemed  and  taken  to  be  slaves, 
to  all  intents  and  purposes.  The  next  act 
declares,  that  Indian  women  servants,  sold 
to  the  English,  above  the  age  of  16,  are 
tithable. 

In  1691,  2  Hen.  Stat,  at  Large,  69,  an 
act  passed  declaring  a  free  trade  for  all  per- 
sons, at  all  times,  at  all  places,  and  with 
all  Indians  whatsoever.  Until  this  time, 
there  had  been  continually  restrictions  in 
various  degrees,  upon  the  trade  with  the 
Indians.  This  statute  was  re-enacted  in 
1705,  and  the  General  C3ourt  in  1777  decided, 
that  after  this  act  no  American  Indian 
could  be  enslaved ;  and  the  Court  of  Appeals 
have  repeatedly  afilrmed  the  same  proposi- 
tion; which,  however,  does  not  a£Fect  the 
condition  of  those  Indians  and  their  de- 
scendants in  the  female  line,  who  were 
slaves  before  the  passing  of  the  act. 

In  1691,  3  Hen.  Stat,  at  Large,  87,  it 
was.  enacted,  that  any  English  woman, 
whether  free  or  a  servant,  having  a  bastard 
child  by  a  negro  or  mulatto,  the  child 
should  be  bound  out  by  the  church-wardens 
as  a  servant,    until   the  age   of   30  years. 
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This  does  not  applj  to  the  case  of  an  In- 
dian woman  servant;  but,  is  mentioned 
only  for  the  understanding  of  the  subse- 
quent laws. 

By  the  act  of  1705,  3  Hen.  Stat,  at  Large, 
453,  it  was  provided,  that  if  any  woman 
servant,  or  free  christian  white  woman, 
had  a  bastard  child  by  a  negro  or  mulatto, 
the  child  should  be  bound  out  by  the 
church-wardens,  until  31  years  old.  This 
extended  to  the  case  of  such  a  bastard 

628  *child  of  an    Indian  woman    servant. 
An  act  of  1723,  4  Hen.  Stat,  at  Large, 

133,  provided,  that  ^^when  any  female  mu- 
latto or  Indian,  by  law  obliged  to  serve  to 
the  age  of  30  or  31  years,  shall,  during  the 
time  of  her  servitude,  have  any  child,  every 
such  child  shall  serve  the  master  or  mis- 
tress of  such  mulatto  or  Indian,  until  it 
shall  attain  the  age  the  mother  of  such  child 
was  obliged  by  law  to  serve  unto."  This 
statute  was  re-enacted  verbatim,  in  1753,  6 
Hen.  Stat,  at  Large,  357;  except  that  it 
mentions  only  those  mulatto  or  Indian 
servants,  by  law  bound  to  serve  31  years, 
not  noticing  those  bound  to  serve  to  30 
years. 

An  act  of  1765,  8  Hen.  Statutes  at  Large, 

134,  135,  after  reciting,  that  by  the  act  of 
1753,  *4f  any  woman  servant  shall  have  a 
bastard  child  by  a  negro  or  mulatto,  or  if 
any  free  christian  white  woman  shall  have 
such  bastard  child  by  a  negro  or  mulatto, 
the  church-wardens  were  directed  to  bind 
the  child  to  be  a  servant  until  it  shall  be 
31  years  of  age,  which  is  an  unreasonable 
severity  upon  such  children,"  provides, 
'*that  the  church-wardens  shall  bind  out 
such  bastard  children  already  born,  and  not 
yet  bound  out,  or  which  shall  hereafter  be 
born,  either  of  white  women  servants,  or 
of  free  christian  white  women,  the  males 
to  21,  and  the  females  to  18,  and  no 
longer;'*  and,  that  *^the  children  hereafter 
to  be  born  of  mulatto  women,  during  the 
term  of  their  service,  who  are  obliged  by 
law  to  serve  to  the  age  of  31  years,  shall 
serve  the  master  or  mistress  of  such  mu- 
latto woman,  the  males  to  the  age  of  21, 
and  the  females  to  the  age  of  18  only,  and 
no  longer."  An  act  of  1778,  prohibits  the 
enlistment,  as  soldiers,  of  **such  servants 
as  are  bound  to  serve  to  31   years  of  age." 

That  the  act  of  1705,  included  in  the  gen- 
eral description  of  ^*any  woman  servant," 
female  Indian  servants,  I  think  is  per- 
fectly apparent  from  various  considera- 
tions. First  —  the  expression  literally 
embraces  them ;  and  although  the  Legisla- 
ture might  not  have  felt  the  same  anxiety 
to  prevent  the  connection  of  negro  or 

629  mulatto  men  *with    Indian,    as    with 
white  women,  yet  they  would  feel  no 

greater  reluctance  to  bind  the  child  of  an 
Indian  woman  servant  by  a  negro  or  mu- 
latto, to  a  protracted  service,  than  the  child 
of  a  white  woman  by  a  negro  or  mulatto. 
Again :  The  terms  of  the  act  of  1691, 
* 'English  woman  being  a  servant,"  are 
dropped,  and  in  their  place,  the  act  of  1705 
uses  the  words  ''any  woman  servant;" 
which  could  only  be  for  the  purpose  of  in- 
cluding the  case  of  Indian  women  servants ; 
for,  there  could  be  no  other  than  those  two 
descriptions  of  servants.  But,  on  this 
question,  the  words  of  the  act  of  1723,  are 


decisive.  They  subject  any  child  of  any  fe- 
male mulatto  or  Indian,  by  law  bound  to 
service  till  the  age  of  30  or  31,  to  a  service 
to  the  same  age.  What  class  of  persons 
fell  within  the  description  of  female  mu- 
lattoes  by  law  bound  to  service,  till  the 
age  of  30  or  31?  The  definition  given  by 
law,  of  the  term  mulatto,  by  the  act  of 
1705,  3  Hen.  Stat,  at  Large,  252,  answers 
this  question.  That  act  is  in  these  words: 
"and  for  clearing  all  manner  of  doubts 
which  may  hereafter  happen  to  arise  upon 
the  construction  of  this  act,  or  any  other 
act.  who  shall  be  accounted  a  mulatto,  be 
it  enacted,  that  the  child  of  an  Indian, 
and  the  child,  grand-child,  or  great  graiid- 
child  of  a  negro,  shall  be  deemed,  ac- 
counted, held  and  taken  to  be  a  mulatto.'^ 
This  act  does  not,  in  terms,  state,  that  to 
constitute  a  mulatto,  some  portion  of  white 
blood  was  necessary ;  but,  that  is  the  nec- 
essary construction.  For,  otherwise  a 
child  of  a  negro  by  a  negro,  and  of  an  In- 
dian by  an  Indian,  would  have  been  a  mu- 
latto; and  after  one  generation  there  could 
have  been  no  Indian  oi  negfo,  but  all  would 
have  been  mulattoes.  Yet,  the  subsequent 
statutes  speak  of  Indians  and  negroes.  If, 
therefore,  there  was  no  white  blood,  the 
child  of  an  Indian  woman,  no  matter  who 
was  the  father,  was  an  Indian,  and  of  a 
negro  woman,  no  matter  by  whom  begot- 
ten, a  nenrro;  the  child  belonging  to  the 
class  of  the  mother.  That  this  was  the 
effect  of  the  law,  will  clearly  appear  here- 
after, when  we  enquire  what  class  of 
630  persons  was  designated  '^by  the  word 
Indian  in  the  act  of  1723.  By  "mu- 
lattoes by  law  bound  to  serve  till  30  or  31," 
in  this  act,  was  meant,  the  bastard  chil- 
dren of  white  women,  whether  free  or  serv- 
ants, by  a  negro  or  mulatto;  those  bom 
between  the  passing  of  the  acts  of  1691  and 
1705,  being  bound  to  serve  to  the  age  of  30; 
and  those  born  after  the  passing  of  the  act 
of  1705,  being  bound  to  serve  until  31. 
No  other  laws  than  those  of  1691  and  1705, 
bound  any  mulattoes  to  serve  until  30  or 
31.  If  the  mother  was  a  slave,  the  child 
was  a  slave;  if  free,  the  child,  in  all  other 
cases  than  those  provided  for  by  those 
acts,  was  absolutely  free.  If  it  were  ad- 
mitted, that  the  child  of  a  negro  and  an 
Indian  could  be  called  a  mulatto,  then  no 
such  mulatto  was  bound,  by  any  law,  to 
serve  until  30  or  31,  unless  the  law  of  1705 
extended  to  the  case  of  a  female  Indian 
servant,  having  a  bastard  child  by  a  negro 
or  mulatto.  But,  the  act  of  1723,  by  the 
term  "Indian  bound  by  law  to  serve  till 
31,"  recognized  that  Indians  might,  bj 
law,  be  bound  to  such  service,  and  pro- 
vided in  relation  to  the  condition  of  their 
children  born  during  such  service.  There 
was  no  law,  by  which  an  Indian  could  be 
bound  to  such  service,  unless  he  or  she 
was  a  bastard  of  a  female  Indian  servant 
by  a  negro  or  mulatto,  and  bound  to  such 
service  bv  the  act  of  1705.  The  act  of  1723, 
recognizing  Indian  female  servants  by  law 
bound  to  serve  till  31,  and  it  being  impos- 
sible that  any  other  Indians  but  of  that 
description,  should  be  bound  to  such  serv- 
ice, it  follows,  that  the  act  of  1723,  by  In- 
dian servants  bound  by  law  to  serve  till  31, 
meant  the  bastard  children  of  Indian  women 
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servants,  by  negroes  and  mulattoes.  No 
Indian  could,  in  1723,  be  bound  to  such 
service,  except  such  bastards.  The  act  of 
1670,  which  allowed  Indians  to  be  bound 
to  the  age  of  30,  being  repealed  by  the  act 
of  1682,  all  those  so  bound  must  have  been 
free  in  the  year  1712.  The  act  of  1723, 
called  persons  descending  from  an  Indian 
woman  by  a  negro  or  mulatto,  Indians, 
and  not  mulattoes ;  as  did  the  act  of  1753,  6 
Hen.  Stat,  at  Large,  357,  repeating 
^1  verbatim  the  *act  of  1723.  Surely, 
in  1753,  there  could  be  no  Indians 
bound  to  serve  till  31,  by  law,  unless  thone 
descended  in  the  female  line  from  an  In- 
dian, and  in  the  male  line  originally  from 
a  negro,  were  so  under  the  act  of  1705. 

This  legal  description,  designating  a  de- 
scendant of  an  Indian  mother  and  a  negro 
father,  as  an  Indian,  and  a  descendant  of 
a  negro  woman  and  Indian  father,  as  a 
negro,  and  neither  as  a  mulatto,  was  prob- 
ably,.in  1753,  and  even  so  late  as  1778,  (when 
the  law  before  cited  was  passed,)  famil- 
iarly known,  and  in  common  parlance,  the 
descendant  of  an  Indian  by  the  female  line, 
and  of  a  negro  on  the  father's  side,  was 
called  an  Indian ;  and  the  descendant  of  a 
negro  woman  in  the  female  line,  and  of 
an  Indian  on  the  father's  side,  was  known 
as,  and  called,  a  negro. 

In  1785,  an  act  passed,  12  Hen.  Stat,  at 
Large,  184,  which  is  still  in  force,  chang- 
ing the  definition  of  the  word  mulatto.  It 
enacts  that  every  person,  of  whose  grand- 
fathers or  grand-mothers,  any  one  is  'or 
shall  have  been  a  negro,  although  all 
bis  other  progenitors  except  that  de- 
scending from  the  negro,  shall  have  been 
white  persons,  shall  be  deemed  a  mulatto : 
and  so,  every  person  who  shall  have  pne- 
fourtb  part  or  more,  of  negro  blood,  shall 
in  like  manner  be  deemed  a  mulatto.  Since 
this  act,  a  mixture  of  Indian  and  negro 
blood,  if  there  be  one-fourth  part  or  more  of 
negro  blood,  constitutes  a  mulatto ;  but  did 
not,  before  this  act. 

The  effect  of  these  laws,  in  respect  to  the 
various  classes  of  Indians  which  might  be 
lawfully  held  as  slaves,  or  as  involuntary 
servants,  or  as  servants  by  contract,  seems 
to  be,  first,  as  to  slaves,  that  up  to  1670,  no 
Indian  could  be  legally  a  slave.  After 
1670,  and  up  to  the  passing  of  the  act  of 
1778,  prohibiting  the  importation  of  slaves, 
all  Indians  imported  by  shipping,  were 
slaves;  but  no  Indian  brought  in  by  land, 
could  be  a  slave  before  the  act  of  1682, 
except  those  taken  as  prisoners  in  war  by 
our  own  troops,  under  the  acts  of  June, 
1676,  February,  1676-7,  and  1679;  after  the 
act  of  1682,  all  brought  into  this  coun- 
^32  try  by  sea  *or  land,  whose  parentage 
and  native  country  were  not  chris- 
tian, or  sold  by  the  neighboring  Indians, 
•or  any  other  trafficing  with  us  as  for  slaves, 
were  slaves.  The  provisions  of  the  act  of 
1682,  were  virtually  re-enacted  in  1705,  and 
in  1753;  the  last  of  which  enacts  that  ''all 
t>ersonswho  have  been  or  shall  be  imported 
into  this  colony  by  sea  or  land,  and  were 
not  christians  in  their  native  country,  ex- 
cept Turks  and  Moors  in  amity  with  his 
Majesty,  and  such  as  can  prove  their  being 
free  in  England,  or  any  other  christian 
country,  before  they  were  shipped  for  trans- 


portation hither,  shall  be  accounted  and  be 
slaves,  and  as  such  be  here  brought  and 
sold,  notwithstanding  their  conversion  to 
Christianity  after  their  importation." 

These  acts,  so  repeated  in  terms,  em- 
brace the  case  ot  all  Indians  imported  by 
sea  or  land,  not  coming  within  the  excep- 
tions of  the  acts,  and  prove  that  the  Legis- 
lature had  no  idea  up  to  1753,  that  the  per- 
mission to  trade  with  all  Indians,  allowed 
by  the  acts  of  1691,  and  1705,  prohibited  the 
enslaving  of  all  American  Indians,  as  was 
decided  by  the  General  Court  in  1777,  and 
repeatedly  by  this  Court  since ;  and  so  I 
should  have  thought,  but  for  those  deci- 
sions. Kven  if  such  a  construction  of  the 
acts  of  1691,  and  1705,  was  otherwise 
proper,  I  should  have  thought  that  the  acts 
of  1705,  and  1753,  directly  contradicting  it, 
would  have  prohibited  that  construction. 
We  have  no  intimation  that  the  idea  that 
the  acts  of  1691,  and  1705,  allowing  a  free 
trade  with  Indians,  could  have  the  effect  of 
prohibiting  the  enslaving  of  American  In- 
dians ever  existed  until  the  case  decided  in 
1777,  occurred. 

Allowing  the  acts  of  1691,  and  1705,  to 
have  the  effect  which  has  been  attributed 
to  them,  then  American  Indians  coming 
within  the  act  of  1682,  might  have  been 
made  slaves  up  to  1691.  The  Indians, 
therefore,  which  could  have  legally  been 
slaves  in  Virginia,  at  the  time  of  Sibyl's 
birth,  were  all  foreign  Indians  brought  in  by 
sea  since  1670;  all  taken  prisoners  in  war 
from  1676,  to  1691 ;  and  all  brought  in  by 
land  and  sold  as  slaves  by  Indians  or 
633  *others,  from  1682  to  1691,  or  per- 
haps, until    long  after    Sibyl's  birth. 

I  am  persuaded  that  few,  if  any  Indians, 
were  brought  in  as  slaves,  after  the  act  of 
1682;  especially  of  those  captured  in  war. 
The  statutes,  as  might  be  expected,  notify 
us  of  all  the  Indian  wars,  in  which  Vir- 
ginia was  engaged,  of  the  wars  of  1623, 1629, 
1631,  1632,  1644,  1654,  1675,  1676,  and  1677. 
After  the  war  terminating  in  1677,  we  find 
no  traces  of  an  Indian  war,  until  1754, 
when  the  war  with  the  French  and  Western 
Indians  began.  The  war  of  1675  was  a 
general  one,  with  all  the  Indians  in  our 
neighbourhood,  and  ended  in  1677,  in  the 
total  subjection  of  all  the  Indian  tribes, 
within  the  limits  of  Virginia,  on  this  side 
of  the  Alleghany,  who  submitted  to  be 
tributaries,  and  by  our  laws,  (1705,  3  Hen. 
Stat,  at  Large,  467,)  were  protected  in  their 
persons,  goods  and  properties.  Those  trib- 
utary Indians,  therefore,  could  not  be  made 
slaves  legally,  and  there  was  not  the  least 
probability,  that,  in  the  teeth  of  this  legal 
guarantee,  any  attempt  would  be  made  to 
reduce  one  of  them  to  slavery.  As  to  the 
more  remote  Indians,  not  tributaries,  the 
Five  Nations  seem  to  have  been  the  only 
Indians,  with  whom  we  had  any  intercourse 
or  misunderstanding.  They  having  wars 
with  divers  nations  of  the  Southern  In- 
dians for  many  years,  took  their  marches 
along  the  frontiers  of  the  colony,  and  com- 
mitted many  robberies  and  hostilities.  A 
treaty  was  made  with  them  in  1722,  4  Hen. 
Stat,  at  Large,  103,  by  which  they  stipu- 
lated not  to  cross  the  Potomac,  or  to  pass 
to  the  eastward  of  the  great  mountains ; 
and  our  tributary  Indians  agreed  not  to  pass 
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over  the  Potomac  or  to  the  west  of  the 
great  mountaiaa,  without  licenses  respect- 
ively from  the  Governors  of  Virginia  and 
New  York;  and  it  was  enacted,  Ibid.  104, 
that  any  tributary  Indians  violating  this 
treaty  should  be  transported  to  the  West 
Indies,  and  sold  for  slaves.  In  1711,  4  Hen. 
Stat,  at  Large,  1,  to  restrain  disorderly  and 
barbarous  Indians  frequenting  our  frontiers, 
Kangers  were   appointed;  and  it  was 

634  enacted,  that    if  any  *Indian,  of  any 
nation  at  war  with  us,  was   taken  by 

the  Ranger's,  he  should  be  transported,  and 
sold  for  the  benefit  of  the  Rangers. 

From  all  this,  and  particularly  from  the 
provision  for  transporting  to  the  West  In- 
dies those  who  were  to  be  made  slaves, 
instead  of  keeping  them  here,  I  think  but 
few,  if  any  American  Indians,  were  en- 
slaved here,  after  the  great  Indian  war  of 
1675. 

As  to  those  who  might  be  held  to  invol- 
untary service  at  the  time  Sibyl  was  prob- 
ably born,  they  consisted  of  those  who  were 
bound  to  service  until  thirty  years  of  age, 
under  the  act  of  1670,  which  was  repealed  by 
the  act  of  1682;  (and  all  those  must  have 
been  free  in  1712;)  and  the  children  of  the 
females  of  these  by  a  negro  or  mulatto,  born 
during  the  mother's  time  of  service,  and 
after  the  passing  of  the  act  of  1705,  who 
were  to  be  bound  out  until  the  age  of  thirty- 
one;  and  by  the  act  of  1723,  the  children  of 
those  children,  born  whilst  the  mother  was 
bound  to  service,  and  so  their  children  in 
all  generations,  were  bound  to  service  until 
their  ages  of  thirty-one.  There  were  also 
other  Indian  servants,  bound  by  their  par- 
ents with  the  assent  of  two  justices,  until 
their  age  of  twenty-five,  or  for  a  shorter 
time,  under  the  acts  of  1655  and  1657.  The 
children  of  the  females  of  these  by  a  negro 
or  mulatto,  were  bound  to  service  until  31, 
by  the  act  of  1705,  if  born  during  the  time 
of  their  mother's  service;  and  the  children 
of  such  children  were  bound  to  service  till 
thirty-one,  under  the  act  of  1723,  in  like 
manner  as  the  others.  There  could  no  longer 
be  a  class  of  Indians  bound  to  involuntary 
service,  (as  English  servants  were  bound) 
under  the  act  of  1661.  That  act  being 
repealed  by  the  act  of  1670,  would  have 
been,  as  the  law  then  was,  revived  by  the 
repeal  of  the  act  of  1670  by  that  of  1682, 
if  the  latter  act  had  not  contained  a  provi- 
sion directly  against  that  of  the  act  of  1661, 
providing  that  the  very  Indians  directed  by 
the  act  of  1661,  to  be  bound  as  English 
servants,    should    be  held    as  slaves. 

635  *The    question  whether   Sibyl    was 
free    or  a    slave,    depends    upon    the 

facts,  1.  Whether  she  was  descended,  in  the 
maternal  line,  from  a  negro  or  an  Indian. 
If  from  a  negro,  she  was  a  slave;  since  her 
being,  and  always  continuing  in  service, 
would  have  been  utterly  inconsistent  with 
the  supposition  that  her  mother  was  free; 
for,  a  negro  woman  could  at  no  time  be 
bound  to  service,  unless  as  a  slave.  2.  If 
from  an  Indian,  Sibyl  may  either  have 
been  a  slave,  because  her  female  ancestor 
might  have  been  a  slave ;  or  free,  but  sub- 
jected to  service  until  she  attained  her  age 
of  thirty-one  years,  because  her  mother 
might  have  been  an  Indian  servant,  bound 
to  service    until  she   attained    the    age  of 


thirty  years,  or  otherwise,  as  aforesaid ;  in 
which  case,  Sibyl's  being  retained  in  in- 
voluntary service  until  her  age  of  thirty- 
one,  would  not  have  been  inconsistent  with 
her  right  to  freedom,  after  she  attained 
that  age. 

There  is  no  direct  evidence  in  relation  to 
the  quality  or  condition  of  the  mother  of 
Sibyl;  and  in  the  nature  of  things,  there 
could  be  no  such  evidence.  No  written  evi- 
dence ever  existed,  as  to  what  Indians  were 
slaves,  and  what  servants;  nor  as  to  the 
descent  of  any  child  from  an  Indian  or  negro 
mother;  except  that  the  chnrch-wardena- 
bound,  by  indentures,  the  children  of  In- 
dian servants  by  a  negro  or  mulatto,  till 
the  age  of  thirty-one,  and  the  Indian  par- 
ents, with  the  approbation  of  two  justices, 
bound  their  own  children  at  pleasure,  not 
longer  than  the  age  of  twenty-five.  But 
these  indentures  were  not  recorded,  and  re- 
mained either  in  the  hands  of  the  masters, 
or  church-wardens,  or  justices,  and  not  of 
the  servants;  and  wherever  left,  were  not 
likely  to  be  preserved  with  any  care.  Such 
fugitive  papers  might  naturally  be  ex- 
pected to  be  lost  within  thirty  years. 

As  to  these  facts,  therefore,  no  direct 
evidence  could  be  expected  to  exist,  but 
only  parol;  and  no  such  evidence  could 
possibly  exist,  of  facts  of  considerably^ 
more  than  one  hundred  years  standing. 
636  Hear-aay  and  presumptive  •evidence^ 
therefore,  (if  any  evidence  at  all  was- 
admissible  in  such  a  case)  was  necessarily 
to  be  admitted. 

The  questions,  therefore,  to  be  consid- 
ered, are,  1.  Whether  any  such  hear-say 
and  presumptive  evidence  was  admissible 
in  such  a  case  as  this;  and  2.  Whether 
the  evidence  o£Fered  in  this  case,  was  ad- 
missible or  not. 

The  fundamental  rule  of  evidence  is,  that 
the  best  evidence  which  the  nature  of  the 
case  will  admit  of,  must  be  produced;  and' 
this  rule  is  without  exception.  Another  rule 
is,  that  no  evidence  can  be  received  but  upon 
oath ;  and  this  excludes  hear-say  evidence 
in  general.  But  to  this  there  are  excep- 
tions; in  cases  in  which  hear-say  is  not  ooly^ 
the  best,  but  the  only  evidence,  which  can» 
in  the  nature  of  things,  exist.  Thus,  under 
the  first  rule,  if  the  question  be,  whether 
an  instrument  of  writing  was  executed  or 
not;  if  there  be  a  subscribing  witness  who 
is  alive,  and  can  be  produced,  no  other  evi- 
dence of  the  execution  can  be  received  but 
his  testimony  upon  oath,  not  even  the  proof 
of  the  admission  of  the  party.  If  the  sub- 
scribing witness  be  dead,  or  cannot  be  pro- 
duced, then  the  next  best  evidence  is  the 
proof  of  his  hand-writing,  which  is  there- 
fore required  and  received.  If  the  witness 
could  not  write,  and  his  attestation  was  by 
a  mark  only,  as  no  proof  could  be  given  of 
his  band-writing  or  his  mark,  the  next  best 
evidence  is  proof  of  the  hand-writing  of  the 
party,  which  is  therefore  required  and  re- 
ceived; and  if  the  party  was  himself  a 
marksman,  so  that  neither  his  hand-writings 
nor  mark  could  be  proved,  then  proof  of 
his  admission  would  be  admissible.  In 
Keeling  v.  Ball,  1  Peake's  Evid.  Appen- 
dix, 184,  it  was  held,  that  a  bond  to  which 
there  were  subscribing  witnesses,  being 
lost,  and  the  names  of  the  subscribing  wit- 
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nesssa  beiag  for  gotten, proof  of  the  acknowl- 
edgmcDt  of  the  debt  by  the  party,  and  his 
promise  to  pay  it,  was  held  admissible  and 
sufficient  evidence  of  the  execution  of  the 
bond;  and  proof  that  the  bond  was  printed, 
and  in  the  nsual  form,  was  held  to  be  suffi- 
cient evidence  that  it  bound  the  heirs. 

637  But,  in    such  a   case,  'evidence  that 
a  deceased  person    had  said,  that    he 

beard  the  party  acknowledge  the  debt,  and 
promise  to  pay  it,  would  not  have  been  ad- 
missible, because  the  transaction  being 
recent,  the  reasonable  presumption  would 
be,. that  if  the  bond  ever  had  an  existence, 
some  direct  proof  must  exist  as  to  the  fact ; 
and  nothing  short  of  that  direct  proof 
would  be  admitted.  But  this  objection  does 
not  exist  as  to  matters,  in  relation  to 
which,  from  their  nature  and  antiquity, 
none  but  hear-say  evidence  can  possibly 
exist. 

Accordingly,  hear-say  evidence  has  always 
been  admitted  in  questions  of  pedigree  and 
legitimacy,  and  that  not  only  as  to  the  ac- 
tual descent  of  the  party  in  question,  but  as 
to  the  time  of  the  marriage  of  the  parents, 
and  the  birth  of  the  child,  and  death  of  the 
parent  or  other  relation :  in  questions  of 
boundary  and  prescription,  as  of  a  right  of 
way  and  other  easements  or  services,  and 
of  modus;  and  not  only  as  to  the  possession 
according  to  the  right  claimed,  but  also  of 
the  reputation  of  the  existence  of  the  right 
itself.  In  such  cases,  hear-say  is  admitted, 
when  from  the  antiquity  of  the  fact  and 
other  circumstances,  it  is  not  reasonable  to 
suppose,  that  if  the  fact  in  truth  existed, 
it  could  be  otherwise  proved.  Peake,  after 
laying  down  the  rule  that  all  evidence  must 
be  given  upon  oath,  says,  "The  few  in- 
stances in  which  this  general  rule  has  been 
departed  from,  and  in  which  hearsay  evi- 
dence has  been  admitted,  will  be  found,  on 
examination,  to  be  such  as  were  in  their 
very  nature  incapable  of  positive  and  direct 
proof.  Of  this  kind  are  all  those  which 
can  only  depend  on  reputation.  The  exclud- 
ing of  hear-say  in  questions  of  pedigree, 
prescription,  or  custom,  would  prevent  all 
testimony  whatever;  for,  the  evidence  of 
any  living  witness  of  what  passed  within 
the  short  time  of  his  own  memory,  would 
often  be  insufficient  in  the  former  instance, 
always  in  the  latter ;  and  there  is  no  other 
way  of  knowing  the  evidence  of  deceased 
persons,  than  by  the  relation  of  others  of 
what  they  have  been  heard  to  say.  In  these 
cases,  therefore,  the  law  departs  from  its 
general  rule,  and  receives  evidence   of 

638  the  'declarations  of  deceased  persons, 
who,  from  their  situation,  were    like 

to  know  the  facts."  1  Peake's  EvJd.  8,  9; 
and  BuUer,  in  his  Nisi  Prius,  p.  294,  says, 
"So  where  the  issue  is  on  the  legitimacy  of 
the  plaintiff  or  defendant,  it  seems  the  prac- 
tice to  admit  evidence  of  what  the  parents 
have  been  heard  to  say,  either  as  to  their 
being  or  not  being  married ;  and  with  good 
reason , "  &c.  *  ^  So  hear-say  i s  good  e viden ce 
to  prove  who  is  my  grand-father,  when  he 
married,  what  children  he  had,  &c.  of 
which  it  is  not  reasonable  to  presume  I  had 
better  evidence.  So,  to  prove  my  father, 
mother,  cousin,  or  other  relation  beyond 
the  sea,  dead ;  and  the  common  reputation 
and  belief  of  it,  in  the  family,  gives  credit 


to  such  evidence ;  and  for  a  stranger,  it 
would  be  good  evidence,  if  a  person  swore 
that  a  brother  or  other  near  relation  had 
told  him  so,  which  relation  is  dead.  So,  in 
questions  of  prescription,  it  is  allowable  to 
give  hear-say  evidence,  in  order  to  prove 
general  reputation ;  as  when  the  issue  was 
on  the  right  of  way,  evidence  was  admitted 
of  a  conversation  between  persons  not  in- 
terested, then  dead,  wherein  the  right  to 
the  way  was  agreed." 

In  two  cases  in  Noy's  Rep.  anon.  28,  and 
Webb  V.  Pitts,  44,  cited  in  11  Vin.  Abr. 
118,  pi.  2,  3,  it  was  held,  that  common  fame, 
proved  by  two  witnesses,  was  sufficient  to 
establish  a  modus;  or  proof  by  witnesses, 
**that  for  a  long  time,  as  they  heard  say, 
the  occupiers  of  that  farm  had  used  to  pay 
annually  to  the  parson,  3s.  6d.  for  all 
tithes." 

In  allowing  hear-say  evidence,  the  princi- 
ple, as  to  the  best  evidence  which  the  na- 
ture of  the  case  will  admit  of,  is  applied ;  so 
that,  in  giving  evidence  of  hear-nay,  as  to 
pedigree,  the  reputation  must  come  origi- 
nally from  a  member  or  members  of  the 
family,  who  are  more  likely  to  know  the 
truth,  than  a  stranger.  Vowles  v.  Young, 
13  Ves.  140.  The  same  rule,  as  to  hear-say 
evidence,  is  found  in  the  civil  law. 
Domat,  citing  the  texts  of  the  civil  law, 
1  Dom.  456,  sec.  14,  lays  it  down  thus: 
*'When  the  question  is  to  prove  an  ancient 
fact,  of  which  there  are  no  written 
639  *proofs  nor  living  witnesses,  if  the 
fact  be  such  as  that  it  ought  to  be  ad- 
mitted to  proof,  as  for  instance,  if  the 
matter  be  to  know  how  long  an  estate  has 
been  in  a  family,  at  what  time  a  work  was 
made,  or  other  fact  of  the  like  nature,  we 
receive  the  declarations  which  witnesses 
are  able  to  make,  of  what  they  have  heard 
concerning  the  said  facts  from  other  per- 
sons, who  were  then  alive,"  Ac. 

The  evidence  of  hear-say  and  reputation 
are  in  effect  the  same,  and  stand  upon  the 
same  principles,  whenever  admissible.  Are 
hear-say  and  reputation,  as  to  the  descent 
and  right  to  freedom  of  one  claiming  to  be 
free,  admissible  in  any  case?  That  they 
are  admissible,  as  to  descent,  has  been  fre- 
quently decided  in  this  Court;  and  upon  the 
best  reason.  From  the  nature  of  the  case, 
if  the  question  arises  after  a  great  lapse 
of  time,  no  better  evidence  can  be  pre- 
sumed, or  can  possibly  exist;  and,  upon 
this  broad  ground,  the  rule  admitting 
such  evidence  is  founded.  In  the  questions 
of  legitimacy,  pedigree  and  prescription,  it 
is  admitted,  not  upon  any  ground  of  pecul- 
iarity in  such  questions,  other  than  that 
such  evidence  is  the  only  evidence  which 
can  exist  in  such  cases ;  and  when,  owing  to 
a  state  of  things  existing  here,  unknown 
in  England,  a  new  case  arises  in  all  re- 
spects like  those  to  which  tnis  rule  has 
been  applied  there,  and  turning  upon  the 
same  reasoning,  the  principle  of  the  law 
should  be  applied  to  such  new  case.  For 
the  same  reasons,  reputation  of  the  right  to 
freedom  may,  in  proper  cases,  be  received, 
as  the  reputation  of  the  right  of  way,  and 
of  a  modus. 

In  all  cases  in  which  hear-say  and  rep- 
utation are  offered  in  evidence,  it  is  the 
province  of  the  Court  to  determine,  upon  all 
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the  circnmstances  of  the  case,  whether  such 
evidence  is  admissible.  If  it  be  offered 
under  circumstaaces,  in  which  it  may  fairly 
be  presumed,  that  if  the  fact  existed,  bet- 
ter proofs  of  its  existence  might  be  produced, 
it  should  be  rejected ;  or,  if  the  evidence  is 
so  inconsistent  with  other  circumstances,  as 
to  produce  only  a  light  presumption,  it 
should  be  rejected   as  unfit   to  be  left 

640  to  the  *jury,  from  which  to    presume 
the  fact    in  issue.     But,  if    no  better 

evidence  can  be  presumed  to  exist,  if  the 
fact  existed,  and  if  the  evidence  of  hear- 
say or  reputation  be  so  consistent  with  the 
other  circumstances  in  proof,  as  to  afiFord 
probable  grounds  to  presume  that  the 
fact  alleged  existed ;  then  it  should  go 
to  the  jury,  to  be  weighed  by  them,  even 
if  the  Court  should  think  that  it  was  not 
sufficient  to  justify  the  jury  in  finding  the 
fact  affirmatively.  Thus,  in  a  question  as 
to  a  right  of  way,  if  the  right  was  alleged 
to  have  commenced  recently,  hear-say  and 
reputation  of  right  would  be  inadmissible, 
because  it  ought  to  be  presumed,  that  if  the 
right  existed,  there  would  be  better  proof 
of  it;  or,  if  the  right  was  alleged  to  be 
ancient,  and  the  possession  had  been  long 
adverse  to  the  right,  such  evidence  ought 
not  to  be  admitted  against  the  possession. 
But,  if  the  possession  had  been,  as  far  as 
it  could  be  traced,  equivocal,  the  use  of  the 
way  being  interrupted,  or  if  it  were  doubt- 
ful whether  the  use  of  it  was  permissive, 
or  in  the  assertion  of  a  right;  such  evi- 
dence might  then  be  properly  admitted,  to 
remove  the  doubt. 

So,  in  a  question  of  slavery.  If  the 
claimant  and  his  ancestors  had  been  im- 
memorially  held  in  slavery,  and  from  their 
race  co"ld  only  be  absolutely  slaves  or  free, 
hear-say  evidence,  or  reputation  that  they 
were  entitled  to  their  freedom,  would  afford 
80  light  a  presumption  of  the  fact,  against 
the  immemorial  possession  of  them  ad 
slaves,  as  to  be  inadmissible.  But,  if  the 
claimant  was  of  a  race,  of  which  some  might 
be  absolute  slaves,  and  some  bound  to  serv- 
ice from  their  birth,  until  they  attained  an 
age  considerably  advanced,  and  the  posses- 
sion of  them  in  service  was  equivocal,  and 
might  be  the  holding  of  them  as  slaves,  or 
only  as  bound  to  service  until  a  given  age; 
then  the  hear-say  and  reputation  that  they 
were  entitled  to  their  freedom  after  they 
attained  the  age  to  which  they  were  bound 
to  service,  might  be  admissible.  As  in  the 
case  under  consideration.  The  proofs  not 
objected  to,  shewed  that  Sibyl  was  the  child 
of    a    negro  and  an  Indian,  and  was 

641  *kept  in  service  all  her  life,  and  to  an 
old  age.     Whether  her  mother  was  an 

Indian  or  a  negro,  was  the  first  enquiry.  The 
probabilities  were  precisely  equal,  upon 
the  mere  fact  that  she  was  half  negro  and 
half  Indian.  The  circumstance  that  she 
was  held  in  service,  would  have  been  cal- 
culated to  induce  a  belief  that  her  mother 
was  a  negro,  if  no  descendant  of  an  Indian 
woman  could  be  a  slave  or  pervant  by  birth. 
The  circumstance  that  Indians  might  be 
slaves,  and  bastards  by  a  negro  or  mulatto 
man  and  an  Indian  woman  might  be  bound 
to  service  until  they  were  31  years  old,  is 
calculated  to  weigh  on  the  other  side,  in 
the  scale  of  probability;  and,  in  deciding 


this  question,  I  think  the  fact  that  Sibyl 
was  called  Indian  Sibyl,  and  the  reputa- 
tion that  she  was  entitled  to  be  free,  were 
admissible,  and  proper  to  be  weighed  by 
the  jury,  with  the  fact  of  her  being  held  all 
her  life  in  service,  to  determine  whether 
her  mother  was  an  Indian  or  a  negro;  and 
if,  as  I  suppose,  the  child  of  an  Indian 
woman  by  a  negro  was  considered  and 
called  an  Indian,  and  the  child  of  a  negro 
woman  by  an  Indian  was  considered  and 
called  a  negro,  both  by  our  laws  and  in  com- 
mon parlance,  at  the  time  when  Sibyl  was 
called  Indian  Sibyl,  the  fact  of  her  beiof;^ 
so  called,  is  proof  of  a  reputation  that  her 
mother  was  an  Indian.  The  legal  distinc- 
tion between  the  epithets  Indian,  negro, 
and  mulatto,  was  probably  then  perfectly 
familiar,  as  many  rights  under  the  then 
existing  laws,  as  that  of  1723,  depended 
upon  the  distinction ;  rights,  which  have 
long  since  ceased  to  exist,  and  the  dis- 
tinction consequently  forgotten. 

If,  upon  this  evidence,  the  jury  thought 
that  Sibyl's  mother  was  a  pure  Indian,  the 
next  question  would  be,  whether  she  was  a 
slave  or  bound  to  service,  until  she  attained 
the  age  of  30,  under  the  act  of  1670,  or  was 
bound  to  service  by  her  parents,  as  afore- 
said. On  this  question  also,  the  continual 
possession  of  Sibyl  and  her  children  in 
service,  would  afiord  a  presumption  that 
her  mother  was  a  slave.  On  the  other 
hand,  the  evidence  as  to  the  age  of  Sibyl 
gives  reason  to  believe  that  she  was 
642  born  between  *1705  and  1712;  and  if 
of  an  Indian  #roman,  her  father  was 
a  negro;  in  which  case,  if  her  mother  was 
free,  and  bound  to  service  till  the  age  of 
thirty,  and  was  not  thirty  years  old  at 
Sibyl's  birth,  or  was  otherwise  hound  to 
service  as  aforesaid,  the  latter  and  all  her 
children,  and  their  children  born  before  she 
and  they  were  31  years  old,  were  born  free, 
and  bound  to  service  until  they  attained 
thirty-one  years  of  age.  The  presumption 
that  Sibyl  was  born  a  slave,  founded  upon 
her  being  kept  in  service  after  she  attained 
her  age,  is  met  by  the  proof  that  she  was 
in  1770  reputed  to  be  entitled  to  her  free- 
dom, which  might  be  founded  upon  the 
knowledge  that  she  was  born  of  an  Indian 
woman  servant,  and  therefore  entitled  to  be 
free  at  her  age  of  thirty-one.  This  reputa- 
tion in  1770.  probably  could  not  be  founded 
upon  any  idea  that  she  was  free,  merely 
because  she  was  descerded  from  an  Indian 
woman.  For  the  construction  of  the  act  of 
1705.  authorising  a  free  tiade  with  all  In- 
dians, and  its  consequences  that  all  brought 
in  after  1705,  or  rather  after  1691,  could  not 
be  held  as  slaves,  was  not  probably  known 
or  thought  of  till  1777,  or  at  least  until 
after  1770.  The  presumption  too  of  Sibyl 
being  born  a  slave,  from  her  being  contin- 
ued in  service  twenty  or  thirty  years  after 
she  was  thirty-one,  is  weakened  by  the 
consideration  of  her  servile  condition  and 
ignorance  from  her  birth,  and  the  decisive 
power  of  her  master  over  her.  Upon  the 
whole,  I  think  that  this  evidence  of  the  rep- 
utation that  Sibyl  was  entitled  to  her  free- 
dom, should  be  left  to  the  jury  to  be  weighed 
by  them,  with  all  the  other  circumstances  of 
the  case,  in  order  to  determine  whether 
Sibyl's  mother   was  an    Indian,  and   if  fto 
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Indian,  whether  she  was  a  slave,  or  free 
woman  bound  to  service,  until  her  age  of 
thirty  years,  or  otherwise. 

The  Conrt  erred  in  directing:  the  jury  to 
find  for  the  plaintiff,  if  they  believed  that 
Sibyl's  mother  was  an  Indian.  It  did  not 
follow,  if  the  mother  was  an  Indian,  that 
she  was  free.  She  might  have  been  a  slave ; 
and  in  the  absence  of  any  other  evi- 
dence,     such       as      the     reputation 

643  *that  Sibyl  was   entitled  to  be  free,  I 
should    think  that  the   circumstance 

of  Sibyl  and  her  descendants  being  always 
held  in  service,  would  be  conclusive  to 
prove,  by  a  violent  presumption,  that  she 
was  born  a  slave.  But,  upon  the  proofs 
in  the  cause,  the  fact  (if  the  jury  should 
think  her  mother  was  an  Indian)  whether 
she  was  a  slave  or  free,  though  bound  to 
service  till  her  age  of  thirty  or  otherwise, 
should  have  been  left  to  the  jury,  without 
any  instruction  as  to  the  weight  of  the  evi- 
dence. 

The  other  branch  of  the  instruction, 
mentioned  in  the  second  bill  of  exceptions, 
is  also  erroneous.  Facts  connected  with 
the  history  of  the  country,  must  be  proved 
as  all  other  facts,  by  the  evidence  proper 
to  prove  them ;  as  by  books  written  on  the 
subject,  laws,  records,  letters  or  other  docu- 
ments or  even  by  well-supported  tradition ; 
the  confidence  in  the  facts  alleged  being 
regulated  in  degree,  according  to  the  nature 
of  the  proofs.  This  is  only  another  in- 
stance of  the  application  of  the  rules  of  law 
already  discussed.  Such  proofs  are  ad- 
mitted, because  they  are  the  best  which, 
from  the  nature  of  the  question,  can  be 
presumed  to  ex^st,  and  indeed  the  only 
proofs  which  can  exist.  It  does  not  ap- 
pear, that  the  fact  that  female  Indians  were 
more  commonly  captured  and  domesticated 
with  ns,  than  males,  was  proved  in  any 
way ;  but  was  only  conjectured  from  the 
greater  probabili*^y,  which  was  supposed  to 
exist,  that  the  fact  was  so;  and  as  to  the 
time  spoken  of,  it  does  not  appear  what 
time  that  was.  If  it  was  a  time  subsequent 
to  1691,  which  was  the  only  material  time, 
upon  a  reference  to  the  Statutes  at  Large, 
it  does  not  appear  that  we  had  any  war 
with  any  Indians  after  1677,  until  1754; 
whilst  the  same  books  give  us  distinct 
indications  of  many  Indian  wars  before 
1677.  There  was,  therefore,  no  probability 
of  any  Indians  being  captured  and  domes- 
ticated by  us  after  1691.  If  the  captures 
alluded  to.  were  supposed  to  be  made  by  our 
tributary  Indians  in  war  against  Indians 
more  remote,  and  the  captive  brought  to 
us,  then,  from  the   same   source,   we 

644  have  no    information    *of  any    wars 
carried   on  by  them,  except   with  the 

Five  Nations,  who  marched  southward  to 
attack  their  enemies,  and  probably  did  not 
bring  with  them  their  wives  and  female 
children,  to  be  captured.  This  instruc- 
tion was  calculated  to  influence  the  jury 
upon  the  preliminary  question,  whether 
Sibyl's  mother  was  an  Indian  or  a  negro. 
The  conjecture  that,  from  the  nature  of  the 
subject,  it  was  probable  that  more  females 
than  males  were  captured  and  domesticated, 
was  too  slight  (if  indeed  the  fair  presump- 
tion was  not  the  contrary)  to  be  admitted  as 
evidence,  if  it  can  be  so  called;  or  to  have 


any  effect  whatever,  on  the  decision  of  any 
of  the  questions  in  the  cause. 

I  have  treated  the  second  exception,  as 
properly  taken,  as  I  think  it  was.  The 
Judge,  if  he  had  thought  after  the  trial 
that  he  had  mis-directed  the  jury,  might 
ex-officio  have  set  aside  the  verdict,  and 
awarded  a  new  trial.  So,  if  he  had  doubted 
whether  he  had  mis-directed  or  not,  and 
if  he  thought  it  proper,  upon  all  the  cir- 
cumstances of  the  case,  to  save  that  question 
to  the  party  by  signing  a  bill  of  excep- 
tions, he  might  rightfully  do  so,  although 
the  party  might  have  lost  the  strict  right 
to  claim  it  as  legally  due  to  him. 

The  judgment  should  be  reversed,  and  the 
cause  remanded,  with  instructions  that 
upon  the  second  trial,  no  such  instruction 
shall  be  given  to  the  jury  as  that  contained 
in  the  second  bill  of  exceptions;  and  that, 
if  it  shall  appear  that  Sibyl  was  the  child 
of  a  negro  and  an  Indian,  and  was  born 
after  the  passing  of  the  act  of  1705,  the  proof 
(if  offered)  of  the  reputation  of  the  neigh- 
bourhood in  which  she  lived,  that  she  was 
entitled  to  her  freedom,  shall  be  admitted, 
not  to  prove  that  she  was  free,  but  to  weigh 
as  much  as  the  jury  shall  think  it  ought  to 
weigh  in  deciding  the  questions,  whether 
Sibyl's  mother  was  an  Indian  or  a  negro, 
and  if  an  Indian,  whether  she  was   a  slave 

or  free. 
645         ♦JUDGE  COALTEK. 

In  order  to  the  better  understanding 
of  the  questions  involved  in  the  case  before 
us,  it  becomes,  in  some  measure,  necessary 
to  enquire  into  the  early  state  of  Indian 
slavery  and  servitude  in  this  State.  For- 
tunately, we  have  a  better  opportunity  of 
doing  this,  than  our  predecessors,  who  had 
not  the  advantages  of  that  valuable  collec- 
tion of  our  Statutes,  which,  under  the  title 
of  '^Hening's  Statutes  at  Large,"  has  been 
furnished  to  us. 

It  was  not  until  the  year  1733,  that  an 
edition  of  our  laws  was  published  in  Vir- 
ginia. An  abridgment  by  Beverley,  was 
published  in  1722,  and  a  second  edition 
thereof,  in  1728.  The  collection  by  Purvis, 
is  supposed  to  have  been  published  between 
1684  and  1687.  All  these  were  published  in 
London,  and  the  last  is  said  to  have  been 
very  inaccurate.  So  that,  at  all  events,  up 
to  1684,  the  laws  were  promulgated  here  by 
manuscript  copies,  read  to  the  people  at  the 
Courts,  and  a  copy  deposited  in  the  Clerks' 
offices.  See  preface  to  the  1st  volume  of 
Hening's  Statutes  at  Large,  p.  5. 

I  mention  these  things  now,  because,  in 
the  progress  of  this  enquiry,  when  I  shall 
come  to  speak  of  the  decision  of  the  Gen- 
eral Court,  and  of  this  Court,  on  the  sub- 
ject of  Indian  slavery,  after  the  year  1691, 
I  shall  have  occasion  to  remark,  that  prob- 
ably those  decisions  would  have  been  differ- 
ent, had  the  present  compilation  then  ex- 
isted. The  result  of  my  examination  of 
the  various  acts,  from  1655  up  to  1676,  to  be 
found  in  the  1st  vol.  of  Hen.  Stat,  at  Large, 
p.  3%,  410,  455,  481 ;  and  vol.  2d,  143,  113 
and  240,  is  this:  That  attempts  had,  in 
various  ways  been  made  to  reduce  Indiana 
to  slavery,  as  by  encouraging  Indians  to 
steal  Indian  children  and  sell  them,  by 
importing  them,  and  by  purchasing  them 
from  the  Kings  of  their  country ;  all  which 
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were   prohibited    by  law,  except    the   last, 

which   seems  impliedly  to  have  been  banc- 

tioned,  by  an  act  of  1661,  declaring   that  a 

Powhatan  Indian,  who  had  been  sold 

646  for    *life,  by  the  King  of  Wainoake, 
who  had  no  power  to  sell  him,  being 

of  another  nation,  and  that,  therefore,  he 
should  be  free,  he  speaking  perfectly  the 
English  tongue,  and  desiring  baptism. 

As  to  imported  Indians,  another  act  of 
1661  declares,  that  they  shall  not  be  sold  for 
any  longer  time  than  English  of  the  like 
ages  should  serve  by  act  of  Assembly ; 
which  acts,  as  to  English  servants  not  in- 
dented, provided  that  they  should  serve  for 
five  years,  if  above  16  years  of  age,  and  all 
under,  until  24;  and  by  a  subsequent  act, 
that  they  should  serve  five  years,  if  of  19 
years  old  or  above,  and  if  under,  until  the 
age  of  24. 

Thus  stood  the  laws  until  the  year  1670 ; 
when,  by  an  act  entitled,  an  act  *^what 
time  Indians  to  serve,"  2  Hen.  Stat,  at 
Large,  283,  it  was  enacted,  that  whereas 
some  disputes  have  arisen,  whether  Indians, 
taken  in  war  by  any  other  nation,  and  by 
that  nation  sold  to  the  English,  are  serv- 
ants for  life,  or  term  of  years,  it  is  resolved 
and  enacted,  that  all  servants,  not  being 
christians,  imported  into  this  colony  by 
shipping,  shall  be  slaves  for  their  lives; 
but,  what  shall  come  by  land,  shall  serve,  if 
boys  or  girls,  until  30  years  of  age;  if 
men  or  women,  12  years  and  no  longer. 
The  enacting  clause  seems  to  drop  the  dis- 
tinction between  Indians  and  other  pagans, 
and  also,  the  circumstance  of  an  Indian 
being  captured  in  war  by  another  nation ; 
and,  was  doubtless  intended  to  make  a  gen- 
eral provision,  extending  as  well  to  Indians 
as  other  pagans  imported  by  shipping. 
Although  negroes  had  been  brought  into 
the  country  as  slaves,  by  some  Dutch  ships, 
as  early  it  is  said  as  1620,  I  see  no  law  be- 
fore this  to  justify  their  importation  as 
slaves. 

After  this,  until  1682,  all  Indians  imported 
by  shipping  were  slaves  for  life,  those 
brought  in  by  land  were  to  serve  until  the 
age  of  30;  with  this  exception,  that  in  or- 
der to  encourage  and  reward  our  soldiers 
in  time  of  war,  it  was  provided  by  the  acts 
of  1676,  1677.  and  1679,  that  Indians  taken 
in  war  should  be  slaves   for  life,  and 

647  free    purchase    *to     our   soldiers.    2 
Hen.  Stat,  at    Large,  346,    404,    440. 

The  next  law  in  order  of  time  is  that  of 
1680,  entitled,  *'an  act  allowing  a  free  trade 
with  the  Indians;"  by  which  it  was  en- 
acted, that  all  former  acts  of  Assembly  re- 
straining, limiting  and  forbidding  trading 
with  the  Indians,  be,  and  stand  hereby 
repealed,  and  that  henceforth  there  be  a 
free  and  open  trade  for  all  persons,  at  all 
times  and  places,  with  our  friendly  Indians. 
Ibid.  480. 

It  becomes  necessary  here,  to  collate  this 
act  with  that  of  16%,  entitled,  *'an  act  for 
a  free  trade  with  the  Indians,"  and  that  of 
1705,  on  the  same  subject.  3  Hen.  Stat,  at 
Large,  69»  468.  That  of  1691,  declares  that 
all  former  clauses  of  former  acts  of  Assem- 
bly, limiting,  restraining  and  prohibiting 
trade  with  Indians,  be,  and  stand  repealed, 
and  that  from  henceforth  there  be  a  free  and 
open  trade  for  all  persons,  at  all  times,  and 


at  all  places,  with  all  Indians  whatever. 
This  act  of  1705,  is  verbatim  with  that  of 
1691,  from  the  words,  **  there  be  a  free  and 
open  trade,"  to  the  end. 

These  acts,  then,  seem  to  be  essentially 
and  verbatim  the  same,  except  the  words 
"friendly  Indians,"  in  the  first;  and  **all 
Indians  whatever,"  in  the  la^st  two,  if 
that  can  be  called  a  difference.  Neither 
the  act  of  1691,  nor  that  of  1705,  could  have 
been  intended  to  permit  a  free  and  opett 
trade,  by  people  belonging  to  the  colony, 
with  Indians  at  war  with  the  colony.  All 
others,  I  presume,  would  come  under  the 
denomination  of  friendly  Indians. 

The  edition  of  the  laws  of  1733,  which 
was  the  first  edition  printed  in  this  country, 
as  above  stated,  and  wds  published  by 
order  of  the  General  Assembly,  and  is  said 
to  contain  the  titles  of  such  acts  as  are  ex- 
pired or  repealed,  contains  the  titles  of  the 
acts  of  1680,  and  1691,  above  cited,  and 
puts  the  word  expired  opposite  the  first,  and 
repealed  opposite  the  last.  Ibid.  82,  44 ;  re- 
ferring to  the  act  of  1705,  ch.  52,  Under 
the  act  of  1705,  it  is  understood  that  the 
General  Court  in  1777,  in  the  case 
648  of  Hancock  *and  others  v.  Davis, 
decided  that  after  1705,  no  native 
American  Indian  could  be  made  a  slave. 
1  Tuck.  Black,  part  2,  Append.  47.  This 
Court,  in  Jenkins  v.  Tom,  1  Wash.  123,  and 
in  Coleman  v.  Dick,  Ibid.  233,  decided  the 
same  thing. 

In  Pallas  v.  Hill,  in  this  Court,  2  Hen. 
&  Munf.  149,  in  consequence  of  a  discovery 
of  a  manuscript  copy  of  the  act  of  1691, 
above  cited,  the  Court  carried  back  the 
time  when  an  Indian  could  not  have  been 
made  a  slave  to  1691. 

The  act  of  1680,  which  I  have  above  cited, 
I  presume  was  not  known  at  the  time  of 
those  decisions ;  for  it  is  not  hinted  at  either 
by  Court  or  bar.  If  it  had  been  before  the 
Court,  it  would  seem  to  me  that  the  same 
principle  would  have  carried  the  Court  baclr 
to  the  year  1680. 

But,  whatever  might  be  the  legal  effect 
of  this  law  declaring  a  free  trade,  did  the 
Legislature  intend  that  it  should  alter  the 
law  in  relation  to  Indian  slavery?  It  seems 
to  me  clearly,  that  it  did  not;  and  that  this 
law  was  not  intended  to  operate  on  the  act 
of  1670,  above  mentioned.  For  I  find  that 
two  years  after,  to  wit:  in  1682,  by  an  act 
entitled,  **an  act  to  repeal  a  former  law 
making  Indians  and  others  free,"  it  is  re- 
cited, that  ** whereas,  by  the  12th  act  of 
Assembly  of  1670,  entitled  **an  act  declar- 
ing who  shall  be  slaves,"  it  is  enacted  that 
all  servants,  not  being  christians,  being 
imported  into  this  country  by  shipping, 
shall  be  slaves;  but  ^hat  shall  come  by 
land  shall  serve,  boys  and  girls  until  30, 
and  men  and  women  for  12  years.  It  then 
goes  on  to  recite,  that  ''many  Moors,  mn- 
lattoes,  negroes,  and  others,  born  in  heath- 
enish and  pagan  countries,  have  heretofore 
and  may  hereafter  be  purchased  or  obtained 
as  slaves  from  their  native  country,  by 
well  disposed  christians,  who  may  have 
converted  them  to  Christianity,  which  by 
law  does  not  manumit  or  make  them  free 
here,  and  as  it  often  happens  that  such 
owner  may  be  enforced  to  bring  or  send 
such  slaves  here,  to  sell  or  dispose  of  them; 
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and    will  be  obliged  to  carry  them  back,  or 
send  them  to    some    other   place,    if    they 

should  be  obliged  to  sell  them 
649      *here   for  no  longer    time   than    the 

English  or  other  christian  is  to  serve ; 
and  whereas  also,  those  Indians  that  are 
talcen  in  war  or  otherwise,  by  our  neigh- 
bouring Indians  confederates  or  tributaries, 
are  slaves  to  those  Indians  which  take  them, 
and  by  them  are  likewise  sold  here  as 
slaves;"  it  is  enacted  that  the  act  of  1670, 
be  and  is  repealed,  Ac,  and  further,  **that 
all  servants,  except  Turks  and  Moors,  whilst 
in  amity,  &c.  which  from  and  after  publi- 
cation of  this  act,  shall  be  brought  or  im- 
ported into  this  country,  either  by  sea  or 
land,  whether  negroes,  mulattoes.  Moors,  or 
Indians,  who,  and  whose  parentage  or  na- 
tive country  are  not  christian  at  the  time 
of  the  first  purchase,  though  after  and  be- 
fore their  importation  they  be  converted  to 
Christianity,  and  all  Indians  which  shall 
hereafter  be  sold  by  our  neighbouring  In- 
dians, or  any  other  trafficing  with  us,  as 
for  slaves,  are  hereby  declared  slaves."  2 
Hen.  Stat,  at  Large,  490. 

The  act  of  1670,  above,  bore  several  titles. 
The  title  given  in  Hening*s  Statutes,  as 
cited  above,  is,  **What  time  Indians  shall 
aerve."  In  the  act  of  1682,  and  in  the  edi- 
tion of  1733,  and  elsewhere,  it  is  entitled, 
^'an  act  declaring  who  shall  be  slaves. "  It 
was  certainly,  however,  considered  a  statute 
restrictive  of  the  power  of  making  Indian 
slaves ;  as  for  instance,  in  case  of  importa- 
tions by  land,  whether  by  traders  or  neigh- 
bonring  Indians,  who  had  taken  them  in 
war,  and  who,  by  the  act  of  1670,  were  to 
serve  only  for  a  term  of  years,  but  who,  by 
the  act  of  1682,  are  to  be  slaves.  Now.  the 
act  of  1680,  allowing  a  free  trade,  cannot  be 
supposed  as  intended  to  repeal  the  act  of 
1670«  as  to  Indians  imported,  as  seems  evi- 
dent by  the  act  of  1862  above,  which  ex- 
tends the  right  of  making  slaves  of  Indians, 
far  beyond  the  act  of  1670.  If,  then,  the 
acts  of  1680  and  1682,  had  been  before  this 
Conrt  in  the  decision  of  the  case  last  men- 
tioned, it  seems  to  me  it  would  have 
afforded  strong  ground  for  a  contrary  deci- 
sion. Nor  can  I  perceive  any  thing  in  that 
part  of  the  act  of  1705  which  declares  a  free 

trade,  which  would  have  warranted  the 
650      ^judgment  of  the  General  Court  above 

cited,  if  they  had  had  the  laws  above 
mentioned  before  them.  For  it  is  to  be  re- 
marked, that  even  that  act,  in  declaring 
who  shall  be  slaves,  though  it  takes  perhaps 
a  middle  ground  between  the  act  of  1670 
and  that  of  1682  above  noticed,  still  ex- 
tends the  right  to  make  Indian  slaves  be- 
yond the  act  of  1670.  It  declares  that  all 
servants  imported  and  brought  into  this 
country  by  sea  or  land,  who  were  not  chris- 
tians in  their  native  country,  except  Turks 
and  Moors  in  amity  &c.  and  others  who  can 
make  due  proof  of  their  being  free  in  Eng- 
land or  any  other  christian  country,  before 
they  were  shipped  in  order  to  transportation 
hither,  shall  be  accounted  slaves,  notwith- 
standing a  conversion  to  Christianity  after- 
wards. This  law,  then,  which  is  enacted  at 
the  same  session  with  the  act  of  1705,  ch.  52, 
allowing  a  free  trade  as  aforesaid,  is  broader 
in  its  operation  than  the  act  of  1670,  under 
which,    undoubtedly,    Indians  imported   in 


ships  could  be  made  slaves ;  inasmuch  as  by 
this,  whether  imported  by  sea  or  land,  they 
could  be  made  slaves.  Now  Turks,  Moors  or 
negroes  could  not  be  brought  in  by  land, 
so  that  this  part  of  the  law  could  only  re- 
late tu  Indians.  At  ail  events,  I  am  so  weU 
satisfied,  that,  viewing  all  the  laws  together, 
(as  we  are  now  enabled  to  do)  that  there  is 
some  ground  to  question  the  propriety  of 
those  decisions,  I  think  the  Court  ought  to 
do  nothing  which  would  enlarge  the  claims, 
to  freedom  under  them. 

When  Indians  captured  in  war,  either  by 
our  soldiers  or  by  other  nations,  ceased  to 
be  brought  in  as  slaves,  or  when  traders 
and  others  ceased  to  bring  them  in,  it  is  not 
easy,  at  this  day,  to  conjecture.  It  doubtless,, 
gradually  ceased  in  practice,  as  our  friendly 
relations  with  them  extended ;  to  which,  per- 
haps, the  clause  in  the  act  of  1705,  ch.  52,  S 
Hen.  Stat,  at  Large,  467,  contributed;  by 
which  it  is  enacted,  that  Indians,  tributary 
to  this  government,  shall  be  secured  and 
defended  in  their  persons,  goods  and  prop- 
erties; and  that  whosoever  shall  defraud  or 
take  from  them  their  goods,  or  do  hurt  or 
injury  to  their  persons,  shall 
651  *make  satisfaction,  and  be  punished 
for  the  same,  according  to  law,  as  if 
the  Indian  sufferer  had  been  an  Englishman. 
As  this,  however,  did  not  extend  to  all  In- 
dians, those  not  tributary  would  seem  to  be 
left  as  theretofore.  I  think,  however, 
without  any  direct  repeal  of  the  laws,  the 
practice  had  probably  ceased  before  1711 ; 
for,  by  a  statute  then  made,  providing  for 
Rangers,  &c,  they  are  authorised  to  appre- 
hend any  Indian,  have  him  examined,  &c. 
and  if  it  turns  out  that  he  belongs  to  any  of 
the  nations  at  war  with  this  government, 
he  shall  be  transported  for  the  benefit  of 
the  party  of  Rangers.  4  Hen.  Stat,  at 
Large,  10.  So  too.  bj  the  act  of  1722,  4  Hen. 
Stat,  at  Large,  104,  any  tributary  Indians, 
or  Indians  belonging  to  the  Five  Nations, 
are  not  to  pass  certain  bounds,  &c,  and  if 
they  do,  they  shall  suffer  death  or  be 
transported  to  the  West  Indies,  and  there 
sold  as  slaves.  If  it  had  then  been  the 
habit  to  make  slaves  of  Indians  here,  I  see 
no  particular  reason  why  these  should  be 
transported. 

Before  proceeding  to  examine  the  re- 
maining acts  on  the  subject  of  Indians 
bound  to  service  for  a  term  of  years,  it  may 
be  proper  to  make  some  remarks  on  the 
grounds,  on  which  the  plaintiff  claims  his 
freedom,  and  which  have  been  fully  stated 
by  the  Judges  who  have  preceded  me. 
These  must  be  proved,  in  order  to  support 
the  plaintiff's  action. 

Smith,  the  witness,  whose  deposition 
was  taken  in  1820,  and  who  was  then  about 
70  years  of  age,  testifies  that  when  he  was 
between  seven  and  ten  years  old,  (say  be- 
tween 1757  and  1760)  he  knew  a  yellow 
woman  in  the  family  of  Peter  Ashbrooke, 
called  Ashbrooke's  old  Sibyl  or  Indian 
Sibyl,  who  had  every  appearance  of  an  In- 
dian:  that  she  had  several  children,  one 
named  Biddy,  and  one  by  the  name  of 
Jenny,  which  he  recollects.  She  had  long, 
straight,  black  hair,  and  he  was  under  the 
impression  that  she  was  of  Indian  descent. 

In  the  year  1758,  or  1760,  then,  Sibyl 
had  acquired  the  appellation  of  old  Sibyl » 
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had  a  number  of  children,  and  *had 
been  and  continued,  dnrinf^  her  life, 
to  be  held  in  slavery,  as  her  progeny  has 
been  ever  since.  To  what  number  they 
now  amount,  is  unknown;  but  one  of  them 
has  sued  for  his  freedom.  It  is  not  proba- 
ble that  she  acquired  the  appellation  of  old. 
much  under  fifty  years  of  age,  and  conse- 
quently was  probably  born  as  early  as  the 
year  1710.  This,  however,  must  be  alto- 
gether conjecture.  Whether  she  was  the 
first  only,  or  any  other  child  of  her  mother, 
does  not  appear  by  any  direct  evidence,  any 
more  than  whether  that  mother  was  a 
negro  or  Indian. 

But,  if  the  jury  were  satistied  that  her 
mother  was  an  Indian,  did  that  Of  itself 
and  without  any  proof  whatever  of  the  con- 
dition of  that  mother,  throw  the  burthen 
of  proof  on  the  defendant,  to  show  that  she 
was  a  slave?  It  seems  to  me  that  it  would 
not.  She  might  have  been  brought  into  the 
country,  even  before  1680,  and  then  have 
been  about  thirty  years  of  age  when  Sibyl 
was  born. 

In  all  the  cases  above  referred  to,  in  the 
General  Court  and  this  Court,  I  understand 
the  plaintiff  not  only  proved  Indian  blood, 
but  also,  by  hear-say  or  othe^-wise,  that  the 
importation  of  the  mother  stock  was,  in  all 
the  cases  but  one,  since  1705,  and  in  that 
one,  since  1691.  Accordingly,  in  this  case, 
the  plaintiff  offered  to  prove  that  in  the  life- 
iime  of  Sibyl,  viz:  about  the  year  1770,  it 
was  currently  said  and  believed  in  the 
neighbourhood,  that  she  was  entitled  to  her 
freedom.  This  evidence  was  objected  to; 
^^but  the  Court  was  of  opinion,  that  though 
it  was  not  legal  evidence  to  prove  the 
affirmative  position  that  Sibyl  was  free, 
it  was  legal  and  proper  evidence,  as  a  cir- 
cumstance with  others,  to  aid  the  jury  in 
deciding,  whether  the  African  mixture  in 
Sibyl  came  from  the  father  or  mother,  and 
for  that  purpose  only,  and  to  have  such 
weight  as  the  jury   deemed  it  entitled  to." 

If  it  was  to  have  no  other  bearing;  if  it 
was  to  be  no  proof  whatever  of  the  condi- 
tion of  that  mother,  further  than  that  she 
was  an  Indian,  and  it  was  intended  to  be 
so  restricted ;  was  it  a  circumstance 
653  to  prove  that  her  mother  *wa8  an  In- 
dian? In  what  way  would  it  simply 
conduce  to  prove  this,  and  this  only,  more 
than  that  her  father  was  an  Indian?  In 
no  way  that  I  can  perceive,  except  in  this: 
that  a  report  that  Sibyl  was  entitled  to 
freedom,  if  it  can  be  connected  with,  or 
considered  as  having  its  origin  in,  the  fact 
that  she  was  born  free,  then,  as  it  would  be 
more  likely  that  such  a  report  and  belief 
should  exist,  in  case  her  mother  was  an  In- 
dian, then  it  would,  in  case  she  was  a  ne- 
gro, the  jury  might  weigh  it,  and  deter- 
mine that  her  mother  was  an  Indian  ;  but 
unconnected  with  her  title  to  freedom  by 
birth,  I  cannot  perceive  that  it  was  entitled 
to  any  weight.  If  we  say  that  though  it 
may  be  admitted,  that  the  report  and  belief 
did  not  arise  from  any  knowledge  of  the 
party  raising  it,  that  her  mother  wa&  free, 
but  that  it  arose  from  a  mere  conjecture 
that,  as  she  had  Indian  blood  she  may  have 
been  free,  and  of  course  Sibyl  free  also; 
and  that,  in  this  way,  without  having  any 
weight  or   being  entitled  to   any,  as  to  the 


freedom  of  the  mother,  it  might  be  a 
circumstance  to  shew  that  Sibyl's  mother 
was  an  Indian,  and  that  only ;  I  think  it 
would  behove  us  well  to  consider  whether 
hear-say  of  a  title  to  freedom,  resting  on 
mere  conjecture,  and  not  on  a  knowledge  of 
the  facts  necessary  to  give  such  title,  would 
be  at  all  admissible  for  any  purpose?  I 
think  it  would  not. 

All  hear-say  or  reputation,  to  be  evi- 
dence, must  proceed  from  those  who  knew 
the  fact  itself,  and  could  prove  it,  if  in 
Court;  for,  if  they  were  examined  in  Court, 
and  only  proved  a  conjecture  or  a  vague 
opinion,  arising  from  facts  not  sufficient  to 
support  the  belief,  the  facts  only,  and  not 
the  conclusion  or  belief,  would  be  evi- 
dence. The  evidence,  then,  in  order  to 
prove  any  thing  at  all  as  to  Sibyl's  mother 
being  an  Indian,  must,  it  seems  to  me,  be 
permitted  to  go  further,  and  to  prove  that 
she  got  her  freedom  from  her  mother;  that 
is,  that  her  mother  was  a  free  Indian. 
For,  if  the  jury  ought  not  to  have  been 
permitted,  and  were  not  permitted,  to  con- 
sider that  it  was  more  likely  that  the 
mother  of  Sibyl  would  be  free,  if  an 
654  ^Indian,  than  if  she  was  a  negro, 
then  the  evidence  would  prove  noth- 
ing as  to  the  condition  of  the  mother,  and 
was  only  calculated  to  confuse  and  em- 
barrass the  jury.  If,  in  either  case,  the 
mother  was  equally  to  be  considered  a  slave, 
until  proved  to  be  otherwise,  by  other 
evidence  than  this  report,  then  it  was  aa 
easy  to  believe  that  Sibyl  might  be  en- 
titled to  her  freedom  as  the  daughter  of  a 
free  negro  woman,  as  of  a  free  Indian 
woman.  But,  as  it  could  not  be  legal  evi- 
dence, (restricted  as  the  literal  construction 
would  seem  to  restrict  it, )  and  as  it  could 
not,  so  restricted,  tend  to  prove  that  Sibyl's 
mother  was  an  Indian,  and  could  only  do 
so  by  its  collateral  operation  on  the  question 
of  freedom  in  her  mother,  was  it  proper  to 
be  admitted  for  this  double  puroope,  not 
only  to  weigh  as  a  probable  circumstance 
to  prove  that  the  mother  was  an  Indian, 
but  that  she  was  a  free  Indian?  If  it 
would,  then  we  would  not  reverse,  for  the 
apparent  restriction  of  the  evidence  to  one 
point  when  it  might  have  been  explicitly 
admitted  for  both  objects. 

Was  it  properly  admitted,  or  might  it 
have  been  properly  admitted  for  both  ob- 
jects? Why  would  it  be  evidence  of  both 
propositions?  Because  it  is  said,  that  un- 
less her  mother  was  not  only  an  Indian, 
but  a  free  Indian,  such  report  and  belief 
could  not  have  had  existence.  The  evi- 
dence, then,  must  prove  first  and  mainly, 
that  the  mother  was  a  free  Indian;  and  if 
she  was,  it  was  not  a  matter  of  proof  but 
of  law  that  Sibyl,  following  her  condition, 
would  be  free  also.  What  would  this  be 
more  than  to  prove  directly  by  this  report, 
that  Sibyl  was  entitled  to  her  freedom? 
And  if  so,  why  could  not  the  jury  as  well 
say  that  this  report  arose  because  her 
mother  was  a  free  negro;  for,  if  this  was 
the  fact,  it  would  equally  justify  the  report? 
But,  no.  It  is  not  as  probable  that  a  report 
would  arise  from  that  fact,  as  from  the 
other,  that  she  was  an  Indian.  Why  so? 
AH  reports  ought  to  originate  in  a  known 
fact,  sufficient  to  prove  the  title  resting  on 
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it»  if  the  fact  itself  was  given  in  evidence ; 
and  when  a  report  may  have  arisen 
655  from  the  existence  ^either  of  one 
fact  or  another,  either  of  which 
would  be  sufficient  to  support  the  title 
claimed  under  that  report,  and  we  have  no 
evidence  on  which  of  the  facts  it  was 
founded,  by  what  authority  do  we  set  a 
jury  to  conjecturing  on  which  of  those 
facts  the  author  or  authors  of  the  report 
founded  their  opinion?  There  3s  no  hear- 
say or  reputation,  or  other  evidence,  that 
Sibyl's  motber  was  free,  except  insomuch 
that  if  Sibyl  was  entitled  to  freedom,  it 
may  be  that  she  was  entitled  by  birth ;  but, 
it  also  may  be  that  she  was  entitled  to  it 
otherwise.  The  authors  of  the  report  have 
not  stated  on  what  foundation  they  placed 
her  title  to  freedom ;  and  as  it  was  not  nec- 
essary to  have  birth  for  its  ioundation, 
there  is  no  proof,  by  hear-say  or  otherwise, 
of  any  fact  from  which  title  to  freedom 
in  the  mother  can  be  deduced.  Indian 
blood,  no  more  than  white  blood,  can  give 
that  title.  Beyond  this,  we  have  no  evi- 
dence, except  a  report  that,  in  some  way 
or  other,  she  was  entitled  to  freedom.  If 
a  witness  had  sworn  that  he  believed  <  her 
entitled  to  her  freedom,  (and  this  is  the 
amount  of  the  report, )  it  would  not  be 
enough.  He  must  say  on  what  ground  he 
believed  it;  for,  that  might  not  have  justi* 
fied  such  belief.  How  can  hear-say,  then, 
be  evidence,  when,  if  what  was  said,  and 
is  so  detailed,  had  been  given  in  evidence 
by  those  who  had  said  so,  it  would  not  be  re- 
ceived? There  is  no  hear-say  of  neighbours, 
that  they  knew  Sibyl's  mother,  or  her 
conditipn ;  the  hear-say  is  as  to  Sibyl  her- 
self. They  probably  knew  more  about  her 
than  her  mother ;  and  as  they  say  nothing 
of  the  latter,  they  may  have  known  some- 
thing by  wnich  Sibyl  was  entitled  to  free- 
dom, though  her  mother  might  have  been 
a  slave.  All  this  is  conjecture ;  and  I  fear, 
that  to  admit  such  evidence,  would  be  going 
very  wide  of  the  legitimate  limits,  within 
which  hear-say  evidence  Is  proper. 

But,  if  admitted  to  all,  it  would  seem  to 
sne  more  reasonable  that  a  report  and  belief 
that  Sibyl  was  entitled  to  freedom,  should 
be  received  directly  to  prove  that  she  her- 
self was  free,  than  to  prove  that  her 
656  mother  was  free,  *who  might  have 
been  a  slave,  and  yet  Sibyl  be  free. 
For,  it  does  not  follow,  as  the  jury  were 
permitted  to  suppose,  that  because  Sibyl 
was  half  Indian,  and  entitled  to  freedom, 
her  mother  must  have  been  a  free  Indian 
woman. 

It  seems  to  me,  then,  that  we  are  brought 
back  to  the  enquiry ;  was  the  Judge  right 
in  saying,  that  this  was  not  legal  evidence 
to  prove  that  Sibyl  herself  was  free? 
Surely  he  must  have  been  right  on  that 
point.  It  would  be  going  too  far  to  say, 
that  after  the  lapse  of  more  than  a  century, 
daring  all  which  time  a  woman  and  her 
descendants  have  been  held  in  slavery, 
that  those  descendants  should  be  considered 
as  entitled  to  freedom  in  consequence  of  a 
report  and  belief  in  the  neighbourhood, 
that  their  mother  was  entitled  .  to  her  free- 
dom, though  she  was  held  all  her  life  as  a 
«lave;  without  any  evidence,  hear-say  or 
other,  from    what  fact   such    belief   origi- 


nated. It  is  impossible  to  contradict  so 
vague  a  report.  No  fact  is  stated  as  being 
reported,  nor  is  any  one  named  as  the  au- 
thor of  the  report ;  nor  is  there  any  things 
concerning  which  a  Court  can  judge.  They 
must  be  left  to  their  own  conjectures  as  to 
the  grounds  on  which  such  a  report  has 
obtained  circulation. 

But,  suppose  the  jury  have  arrived  at 
the  belief  that  Sibyl's  mother  was  an  In- 
dian ;  still,  the  plaintiff  must  produce  some 
proof  that  she  was  a  free  Indian,  or  such  a 
strong  probability  of  it,  as  to  throw  the 
burthen  on  the  defendant  to  prove  that  she 
was  a  slave.  Could  the  plaintiff  then  say^ 
**I  have  produced  evidence  to  satisfy  the 
jury  that  her  mother  was  an  Indian  :  that 
she  must  have  been  in  the  country  prior  to 
1710,  as  Sibyl  may  have  been  born  about 
that  time ;  and  although  it  does  not  appear 
how  or  when  she  came  into  the  country^ 
yet,  as  Sibyl,  about  60  years  thereafter^ 
was  reported  to  be  entitled  to  her  freedom, 
I  have  a  right  to  insist  that  it  was  so  re- 
ported, on  this  ground,  to  wit:  that  her 
mother  was  an  Indian  woman  servant,  not 
a  slave :  that  she  had  a  bastard  child,  Sibyl, 
by  a  negro  man,  and  which  child,  though 
it  ought  to  have  been  bound  an  apprentice, 

and  to  have  her  freedom  recorded, 
657     *&c.  was  nevertheless  held  in  slavery 

all  her  life,  and  her  children  after 
her,  for  more  than  a  century ;  and  that, 
through  this  long  detention  is  entitled  to 
some  weight  against  me,  and  although  I 
know  nothing,  and  can  prove  nothing  of 
the  ground  on  which  such  a  report  was 
founded ;  yet,  as  it  might  have  originated 
from  the  facts  aforesaid,  if  the  defendant 
cannot  prove  otherwise,  the  jury  must  find 
for  me."  If  such  pretension  would  be 
right,  then  the  position  for  which  I  have 
above  contended,  to  wit,  that  a  belief  that 
Sibyl  was  free,  cannot  prove  that  her 
mother  was,  which,  in  turn,  is  to  prove 
that  she  was,  is  not  correct.  In  short, 
I  can  view  the  subject  in  no  way,  in  which 
I  am  not  brought  back  to  that  point. 

As  to  the  acts  of  Assembly  in  relation  to 
Indian  servants,  bound  to  service  for  a  term 
of  years,  and  that  if  Sibyl's  mother  was 
such,  and  during  the  term  of  her  service 
had  a  bastard  child  by  a  negro  man,  &c. 
I  had  intended  to  take  a  view  of  the  acts  of 
Assembly,  and  to  express  some  doubts 
which  have  arisen  in  my  mind,  whether 
the  act  of  1705  which  fines  a  woman  serv- 
ant 151.  or  to  be  sold  for  five  years,  and  the 
child  bound  until  31  years  of  age,  was  in- 
tended as  anything  more  than  re-enacting 
the  law  on  that  subject,  which  theretofore 
existed,  and  which  was  confined  to  whites, 
and  was  intended,  not  to  punish  the  crime 
of  fornication,  but  to  superadd  thereto  a 
heavy  penalty,  in  order  to  prevent  the  con- 
tamination of  the  white  blood.  It  is  not 
necessary  to  pursue  that  enquiry ;  because, 
from  the  view  I  have  taken  above,  it  would 
not  alter  my  opinion.  It  is  not  unworthy, 
however,  of  remark,  that  by  the  ancient 
laws,  the  church-wardens,  at  their  meet- 
ings, were  to  make  presentment  of  certain 
offences,  and  amongst  others,  that  of  for- 
nication ;  and  to  return  their  presentments 
to  Court,  1  Hen.  Stat,  at  Large,  240;  2 
Ditto,  49;  3  Ditto,  140;  and    that  this   was 
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the  law  about  the  time  when  Sibjl  was 
probably  born.  If,  too,  she  was  to  be  bonnd 
out  until  31,  then  the  records  of  the  Court 
or  church-wardens  might  shew  a  present- 
ment or  a  bindinfi^out.  3  Hen.  Stat. 
<658  at  *Large,  454.  The  act  of  1705,  (and 
I  believe  previous  acts, )  provides  also 
for  the  recording  of  the  freedom  of  serv- 
ants. Now  it  may  be,  that  none  of  these 
things  were  done,  or  that  the  records  are 
lost,  &c.  But,  there  is  no  proof  that  they 
are  lost;  but,  as  the  151.  penalty,  if  it 
would  be  incurred  in  this  case,  went  to 
'the  parish,  it  is  not  very  likely  that  such 
offences  would  be  overlooked  by  the  war- 
dens. 

Be  all  this,  however,  as  it  may,  the 
Judge,  as  it  appears  by  another  exception 
hereafter  mentioned,  was  of  opinion,  that 
if  the  jury  were  satisfied  that  Sibyl's  mother 
was  an  Indian,  the  plaintiff  was  entitled 
to  recover;  but,  if  he  was  not  right  as  to 
this  broad  ground,  as  I  have  before  stated, 
then  the  jury  were  to  be  satisfied  from  this 
hear-say  report,  1.  That  Sibyl's  mother 
was  an  Indian ;  2.  That  she  was  a  free  In- 
dian held    to  service   for  a  term    of  years ; 

3.  That  during  that  time  of  service,  she 
had  a  bastard  child,  Sibyl,  by  a  negro  man  ; 

4.  That  that  child  was  bound  to  service, 
tinder  the  act  of  1705,  until  she  was  31 
years  of  age,  and  was  continued  to  be  held 
as  a  slave  forever  after,  contrary  to  law ; 
or.  5.  That  he  was  not  bound,  but  held 
by  the  master  ot  her  mother,  who,  by  the 
way,  must,  according  to  the  above  dates, 
have  been  free  from  that  service  very  soon 
after  the  birth  of  Sibyl,  and  would  proba- 
bly have  not  permitted  such  injustice,  but 
had  her  bound  out.  It  does  seem  to  me, 
that  to  permit  all  these  suppositions  to  be 
found  as  facta  by  a  jury,  on  so  vague  a 
rumor,  when  that  same  rumor  would  as 
well  justify  the  finding  of  certain  other 
suppositions  as  facts  equally  sustaining  the 
report,  would  be  going  too  far.  On  the 
whole,  I  think  this  evidence  ought  not  to 
have  been  received. 

The  second  bill  of  exceptions  sets  out  the 
application  of  the  defendant  to  the  Court, 
to  instruct  the  jury,  that  though  the  evi- 
dence should  have  proved  the  plaintiff  to 
be  the  son  of  Sibyl,  who  was  half  Indian 
and  half  negro,  yet  it  was  necessary  that 
the  plaintiff  should  prove  that  Sibyl  was 
descended,  in  the  maternal  line,  from 
659  an  Indian  woman.  *^The  Court  gave 
that  instruction,  but  went  on  to  give 
further  instructions,  as  has  been  stated  by 
the  other  Judges. 

I  concur  in  the  opinions  which  have  been 
^iven,  that  both  branches  of  the  instruc- 
tion so  given  and  excepted  to,  were  wrong. 

The  judgment  must  be  be  reversed."* 


Qeorge  v.  Parker,  t 

Febraary,  1888. 
Slaves— Removal  Into  State— Oath— Presamptlon4— A 

man  remoying-lnto  tbis  State  wltb  his  slave,  takes 
tbe  oatb  required  by  tbe  law  of  1799:  but  It  is 


*Tbe  Prbsidbnt  and  Judob  Cabell,  absent 
tTbe    two   following    cases    were    accidentally 

omitted  in  tbelr  proper  place, 
^e  principal  case  cited  wltb  approval  on  tbls 

point  in  Betty  v.  Horton.  5  Leiffb  821,  826:  Huston 

V.  Cantril.  11  Lelffh  182;  Unli  v.  Cbarlton,  12Gratt. 

409. 


doubtful,  upon  tbe  evidence,  wbetber  the  oath 
was  taken  witbln  sixty  days  after  bis  removaL 
After  a  creat  lapse  of  time,  it  will  be  presamed 
tbat  wbat  bad  been  done,  was  done  rig-btiy. 
Same— Same— Oath— Failure  to  Take— Bffect— Bat.  if 
it  does  not  appear,  by  evidence  or  otherwise,  that 
tbe  oath  was  taken  witbin  sixty  days  after  tbe  re- 
moval of  tbe  master,  tbe  slave  will  be  entitled  to 
bis  freedom,  when  be  has  remained  in  tbe  State 
twelve  months. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Hampshire  county,  where 
George,  a  man  of  colour,  brought  an  action 
to  recover  his  freedom,  against  Jacob 
Parker,  who  held  him  in  slavery.  At  the 
trial,  the  defendant  produced  a  certified 
copy  of  a  record  from  the  County  Court  of 
Berkeley,  in  these  words:  *' Berkeley 
Sell.  Appeared  before  me  Gerrard  Keith, 
and  made  oath  that  a  negro  man  named 
George,  aged  about  two  or  three  and  thirty 
years  of  age,  was  not  imported  into  thia 
State  with  a  view  of  traffic  or  trade,  but 
for  his  own  use.  Given  under  my  hand  thia 
19th  day  of  January,  17%. 

JAMBS  MAXWELL." 

660  *This  certificate   was  duly  recorded 
in  the  County  Court  of  Berkeley. 

There  was  another  oath  taken  by  Keith 
on  the  same  day,  to  the  same  effect,  bat 
more  strictly  following  the  terms  of  the  law. 
This  oath  was  also  recorded,  in  the  same 
manner  as  the  former. 

The  defendant  also  produced  a  witness, 
who  said  that  he  could  not  aay  when  Keith, 
the  former  owner,  moved  to  Virginia,  bat 
that  he  knew  that  it  was  after  the  first  day 
of  January,  1795 ;  but  whether  in  1795  or 
1796,  he  did  not  know. 

Upon  this  evidence,  the  defendant  moved 
the  Court  to  instruct  the  jury,  that  they 
ought  to  presume,  after  so  long  a  time,| 
that  that  which  appeared  to  be  done  was 
rightly  done,  until  the  contrary  appeared 
by  rebutting  such  presumption.  The  Court 
gave  this  instruction,  and  added,  that  with 
respect  to  the  sixty  days  elapsing  before 
the  oath  was  made,  it  ought  not  to  be  pre- 
sumed unless  proved;  and  if  the  oath  had 
been  made  before  the  plaintiff  had  remained 
altogether  a  whole  year  in  the  btate,  it  was 
a  sufficient  compliance  with  the  law,  it 
being,  in  this  respect,  directory.  To  this 
opinion,  the  plaintiff  excepted. 

Verdict  and  judgment  for  the  defendant; 
and  the  plaintiff  appealed. 

Leigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

February  14.  JUDGEJ  CARR  delivered 
his  opinion. 

This  is  a  suit  brought  for  freedom,  by 
the  plaintiff,  as  having  been  imported  con- 
trary to  the  provisions  of  the  act  of  1792. 
By  that  act,  slaves  imported  into  the  State, 
and  remaining  twelve  months,  are  declared 
free.  But  it  is  provided,  that  the  act  shall 
not    extend    to    a    person    removing 

661  *into  the  State  and   becoming  a  citi- 
zen, *4f,  within  sixty  days  after  such 

removal,  he  take  the  oath  prescribed,  before 
some  justice  of  the  peace."  The  question 
here  was,  whether  that  oath  had  been  taken, 
and  in  due  time.  To  prove  this,  the  defend- 
ant produced  a  certified  copy  from  the  record 
of  Berkeley,  of  an  oath  taken  by  Keith,  the 
former  owner  of  the   slave,    bearing    date 


{The  salt  was  brouffbt  in  ltf28. 
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the  19th  of  Janaarj,  17%,  and  in  the  pre- 
cise worda  of  the  law.  He  proved  also  by  a 
witaess,  that  Keith  removed  into  the  State 
after  the  1st  of  January,  1795;  bat  whether 
in  the  year  1795  or  1796,  the  witness  did 
not  know.  Upon  this  evidence,  the  Court 
was  moved  to  instruct  the  jury,  that  after 
such  a  lapse  of  time  (the  suit  being  brought 
in  1823,)  they  ought  to  presume  that,  that 
which  appeared  to  have  been  done,  had  been 
Tightly  done,  until  the  contrary  appeared 
by  rebutting  such  presumption ;  which 
the  Court  did  do ;  and  if  they  had  stopped 
here»  there  could  be  no  doubt  of  the  cor- 
rectness of  the  instruction.  The  defendant 
would  have  had  the  benefit  of  the  presump- 
tiouy  in  the  first  place;  and  the  plaintiff 
would  have  been  left  free  to  rebut  it  by  any 
evidence  he  could  produce. 

Bat  the  Court  went  further,  and  in- 
structed the  jury,  that  *4f  the  oath  had 
been  made  t>efore  the  plaintiff  had  remained 
altogether  a  whole  year  in  the  State,  it  was 
a.  snacient  compliance  with  the  law,  it 
being,  in  this  respect,  directory."  Here,  I 
think  the  Judge  was  palpably  wrong.  The 
law  is  not  directory  at  all.  It  leaves  the 
importer  perfectly  at  liberty  to  take  the 
oath  or  not.  It  says  that  the  slave  shall 
be  free;  but  that  the  law  shall  not  extend 
to  the  importer  becoming  a  citizen,  **if 
within  sixty  days,  he  take  the  oath;"  mak- 
infiT  this  the  condition  by  which  he  may 
save  the  forfeiture.  If  the  importer  suffer 
the  sixty  days  to  elapse,  without  taking 
the  oath,  he  cannot  take  it  with  effect 
afterwards.  To  say  that  he  can,  would 
make  the  law  restricting  him  to  sixty  days, 
a  dead  letter.  If  the  importer  fail  to  take 
the  oath  within  sixty  days,  I  see  no  possi- 
ble chance  of  his  escaping  the  for- 
^62  feiture,  except  by  'removing  the 
slave  out  of  the  State  before  the  end 
of  the  year.  If  he  remain  twelve  months, 
and  there  has  been  no  oath  taken  within 
the  sixty  days,  he  is  free,  or  the  law  is  a 
senseless  jargon. 

I  am  clear,  therefore,  that  the  Judge 
misdirected  the  jury,  and  that  the  judg- 
ment should  be  reversed,  and  the  cause 
sent  back  for  a  new  trial,  upon  which  no 
such  instructions  as  those  last  above  men- 
tioned, are  to  be  given. 

The  other  Judges  concurred.* 


Almond  v.    Almond. 

July.  1826 
Alimony— Power  of  Bqalty  Court  to  Qrant.-*'— A  Court 
of  Cbancery  has  power  to  grant  alimony  to  a  wife, 
in  Virsrinla,  even  without  a  contract  for  separa- 
tion, where  the  misconduct  of  the  hasband  Is  sach 


*The  Pbbsidxnt  absent 

tAltasony— Power  of    Bqulty  Coarts  to  Qrant— In 

Stewart  v.  Stewart.  87  W.  Va.  172.  It  Is  said:  "In  Gal- 
land  V.  Galland,  88  Cal.  265.  it  was  decided  by  a 
majority  of  the  court,  that  the  provision  for  alimony 
made  in  the  statute  concerning  divorces  was  not 
intended  to  be  a  prohibition  to  the  granting-  of 
alimony  in  other  cases;  that  the  powc.  lo  decree 
alimony  falls  within  the  flreneral  powers  of  a  court 
of  eqnity  and  exists  independent  of  statutory  au- 
thority, and  in  the  exercise  of  its  original  and  inher- 
ent powers  a  court  of  equity  will  in  a  proper  case 
decree  alimony  to  the  wife  in  an  action,  which  has 
no  reference  to  a  divorce  or  separation.  For  in- 
stances, where  this  power  has  been  exercised  either 
as  claimed  under  the  Inherent  power  of  chancery 
coartsor  by  authority  of  statutes  I  refer  to  the 
following  cases:  Jelineau,  by  next  friend  y.  Jeli- 
neatu  2  Des.  46;  Prather  y.  Prather,  4  Des.  88;  Helms 


as  to  render  it  unsafe  for  the  wife  to  live  with 
him.  or  he  turns  her  out  of  doors  without  a  sup- 
port 
Husband  and  Wife-Rights  of  Wlfe4— But  such  a 
claim  does  not  give  the  wife  a  right  to  any  specific 
property  of  the  husband. 

Appeal  from  the  Chancery  Court  of  Fred- 
ericksburg. 

Elizabeth  Almond,  by  Cox,  her  next 
friend,  filed  a  bill  against  David  Almond, 
her  husband.  The  whole  nature  of  the 
subject  is  fully  unfolded  in  the  following 
opinion. 

Briggs,  for  the  appellant. 

Harrison  and   Stanard,  for  the   appellee. 

The  case  was  submitted  without  argu- 
ment. 

J^ly  21.  JUDGE  CARR  delivered  his 
opinion. 

This  is  a  bill  filed  by  Mrs.  Almond,  byE. 
Cox,  her  next  friend,  against  her  hus- 
663  band,  for  alimony.  It  states,  *that 
she  brought  him  seven  or  eight  ne- 
groes, which  have  all  been  wasted  by  him 
in  riot  and  drink :  that  her  brother  gave 
her  a  girl  after  her  marriage,  who  has  had 
three  children :  that  her  husband  treated 
her  with  great  cruelty,  beating  her  in  his 
drunken  fits,  which  became  so  frequent  and 
intolerable,  that  she  was  at  length  obliged 
to  leave  him,  and  throw  herself  upon  the 
charity  of  her  son :  that  when  she  went, 
her  husband  told  her  to  take  her  present 
along,  meaning  the  woman :  that  the 
woman  and  her  children  soon  after  joined 
her  at  her  son*s:  that  her  husband,  though 
he  had  disclaimed  any  right  in  the  property, 
came  to  her  son's,  took  the  children,  and 
sold  them  out  of  the  State ;  saying,  at  the 
time,  that  he  left  the  mother  at  her  free 
disposal;  but,  he  has  since  brought  suit 
against  the  said  Cox  for  her,  and  recov- 
ered a  judgment  for  her  at  law,  which  he 
will  enforce,  unless  prevented.  The  bill 
prays,  that  the  Court  would  decree  her  a 
separate  maintenance,  that  she  may  be 
quieted  in  the  possession  of  the  slave,  and 
the  judgment  injoined. 

The  answer  denies,  that  the  defendant 
ever  treated  his  wife  amiss :  that  she  be- 
came morose  and  ill-tempered,  and  at 
length,  without  cause,  left  him:  that  he 
was  anxious  for  her  return,  and  solicited 
her  often  to  come  back  to  him :  that  she  did 
so,  and  remained  with  him  from  1815  to 
1818,  when  she  again,  without  cause,  left 
him:  that  ever  since  her  last  separation,  he 
has  been  entirely  willing,  and  still  is  so, 
to  receive  her  back ;  and  while  she  behaves 
as  a  wife,  will  treat  her  with  the  kindness 
due  to  one:  that  as  she  has  voluntarily  sep- 
arated from  him,  she  has  no  right  to  a 
separate  maintenance;  and  he  submits, 
whether,  by  the   law  of  the   land,  and    the 


V.  Pranciscus,  8  Bland  544;  Qalwlth  v.  Galwith.  4 
Har.  AMcH  477;  Lurrell  v.  Turrell.  2  Johns  Ch'y 
891:  Lockrid(;e  v.  Lock  ridge.  8  Dana  28;  Boggess  v. 
Boggess.  4  Dana  8  ^:  Butler  v.  Butler.  44  Litt  203; 
Mayhugh  v.  Mayi  ugu,  7  B.  Mon.  424;  Wray  v.  Wray, 
8  Ala.  187;  Anshutz  v.  Anshutz,  1  C.  E.  Green  162; 
Bascom  v.  Bascom.  Wright,  682;  Purcell  v.  Purcell. 
4  Hen.  &  M.  507:  Almond  v.  Almond,  4  Band.  66S.  See 
also,  the  following  Engrlish  cases:  Oxenden.  by 
next  friend  v.  Oxenden.  2  Vern.  498;  Head  v^.  Head. 
8  Atk.  295:  Duncan  y.  Duncan*  19  Ves.  894."  See 
further,  mongraphic  note  on  ''Alimony"  appended 
to  Carr  v.  Carr.  22  Gratt  168. 

iHasband  and  Wife-Rlghtd  of  Wife-See  mono- 
graphic note  on  "Husband  and  Wife"  api>ended  to 
Cleland  ▼.  Watson,  10  Gratt  159. 
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constitution  of  Courts  of  Equity,  that 
Court  has  jurisdiction  of  the  case,  where 
there  are  no  articles  of  separation  between 
the  parties,  no  divorce,  nor  any  trust  fund 
for  the  use  of  thq  wife,  the  disposition  of 
which  the  Court  might  control ;  and  where, 
by  their  interposition,  the  Court  would  take 
from  him  the  only  means  of  discharging 
the  claims  of  his  creditors ;  the  funds 

664  tied  up  *by  his  wife  being  by  far  the 
greater  part  of  what  he  is  worth. 

There  is  evidence  in  the  record  of  the  de- 
fendant's bad  habits:  that  he  is  addicted 
to  drinking,  beyond  the  hope  of  reform: 
that  he  has  treated  his  wife  badly,  beating 
and  abusing  her  in  his  drunken  frolics; 
and  that  she  cannot,  in  the  opinion  of  the 
witnesses,  live  in  peace  and  safety  with 
him;  also,  that  he  has  wasted  his  whole 
property,  that  now  in  contest  in  this  suit  ex- 
cepted ;  and  that  the  negro  woman  is  dead. 
There  certainly  is  nothing  like  an  agree- 
ment between  the  parties  for  living  sep- 
arately ;  nor  any  arrangement  as  to  their 
property  in  case  of  separation.  It  is  proved 
by  four  witnesses,  that  when  the  defendant 
went  to  take,  and  did  take,  the  children 
forcibly  from  Cox,  he  said  he  left  their 
mother  for  his  wife's  use.  Some  say  he 
said  he  had  no  claim  to  her;  others,  that 
she  was  free  to  dispose  of  ner  as  she  pleased. 
But,  there  is  nothing  like  a  contract;  noth- 
ing in  such  a  form,  that  equity  could  act 
upon  it  under  the  idea  of  executing  an 
agreement.  The  Chancellor  dissolved  the 
injunction,  and  dismissed  the  bill. 

Can  we  say  that  he  erred?  In  England, 
matters  of  this  kind  belonged  principally  to 
the  Ecclesiastical  jurisdiction.  It  was  only 
incidentally,  that  Courts  of  Equity  acted 
upon  it.  Where  there  have  been  articles  of 
separation  between  man  and  wife,  by  which 
she  is  allowed  so  much  for  her  separate 
maintenance,  there  Equity  will,  at  her  suit, 
carry  these  articles  into  execution,  while 
the  separation  continues ;  or  where  a  woman 
applies  to  the  Court  upon  a  supplicavit,  for 
security  of  the  peace  against  her  husband, 
and  it  is  necessary  that  she  should  live 
apart;  as  incidental  to  that,  the  Chancellor 
will  allow  her  a  separate  maintenance. 

In  Head  v.  Head,  3  Atk.  295,  Lord  Hard- 
wicke  says,  **The  principal  grounds  for 
bills  of  this  kind,  are  an  agreement  for 
maintenance,  or  a  trust  for  this  purpose, 
and  in  either  of  these  cases,  the  Court  will 
entertain  a  suit  for  alimony  and  mainte- 
nance;   and  even  after    sentence    in 

665  *the  Ecclesiastical  Court  for  it,  when 
the  husband,  in  order    to  evade  it,  is 

going  out  of  the  kingdom,  will,  upon  a  bill 
filed  by  the  wife,  grant  a  ne  exact  regno." 
The  same  case  afterwards  came  before  the 
Court  again.  3  Atk.  547.  Sir  Francis  Head 
had  written  to  his  wife's  father,  saying, 
**I  am  willing  to  send  her  1001.  and  no 
more,  between  this  and  Christmas,  and  to 
continue  her  such  quarterly  payments,  when 
it  shall  best  suit  my  convenience,  so  long 
as  we  shall  continue  separate."  Lady  Head 
brought  her  bill  for  execution  of  this,  as  an 
agreement  for  separate  maintenance,  and 
prayed  liberty  to  live  separately,  and  that 
the  Court  would  decree  payment  of  the 
money.  Lord  Hardwicke  said,  **as  to  the 
liberty  prayed,  it  is  not  in  the  power  of  the 


Court  to  decree  it,  and  I  do  not  find  that  this 
Court  ever  has  made  a  decree  for  establish- 
ing a  perpetual  separation  between  man  and 
wife,  or  to  compel  a  husband  to  pay  a  sepa- 
rate maintenance  to  his  wife,  unless  upon 
an  agreement  between  them,  and  even  upon 
this,  unwillingly."  He  went  on  to  decide 
that  the  letter  of  the  defendant  was  not  an 
agreement  to  continue  during  their  lives, 
but  merely  for  her  maintenance  during  an 
occasional  absence,  and  Sir  Francis  having, 
by  his  answer,  offered  to  receive  her  again. 
The  Chancellor  decreed  only  the  arrearages 
ol  the  maintenance,  and  that  he  should  re- 
ceive and  treat  her  as  a  wife ;  and  if  she 
did  not  return  within  a  month,  the  allow- 
ance should  cease :  But  if  she  returned,  and 
the  defendant  refused  to  receive  her,  and 
maintain  and  treat  her  as  a  wife,  the  main- 
tenance should  continue. 

In  Ball  V.  Montgomery,  2  Ves.  jr.  195, 
Lord  Roslyn  says,  **It  is  contrary  to  the 
established  doctrine,  that  a  married  woman 
should  be  a  plaintiff  in  this  Court,  for  a 
separate  maintenance." 

**I  take  it  to  be  now  the  established  law, 
that  no  Court,  not  even  the  Ecclesiastical 
Court,  has  any  original  jurisdiction  to  give 
a  wife  separate  maintenance.  It  is  always 
as  incidental  to  some  other  matter, 
666  that  she  becomes  entitled  *to  a  sepa- 
rate provision.  If  she  applies  to  this 
Court  upon  a  supplicavit  for  security  of 
the  peace  against  her  husband,  and  it  is 
necessary  that  she  should  live  apart;  as  in- 
cidental to  that,  the  Chancellor  will  allow 
her  separate  maintenance.  So,  in  the  Ec- 
clesiastical Court,  if  it  is  necessary  for  a 
divorce  a  mensa  et  thoro  propter  soevitiazn.  '^ 
There  are  other  cases  which  say,  that  sub- 
sistence has  been  provided  for  the  wife  by 
this  Court,  either  where  the  husband  has 
turned  her  out  of  doors,  or  by  ill  treatment 
obliged  her  to  leave  his  house,  or  has 
quitted  the  kingdom,  leaving  her  destitute. 
See  Duncan  v.  Duncan,  19  Ves.  394,  and 
the  cases  there  cited.  See  also  1  Fonb.  Kq. 
104,  a  learned  note,  where  all  the  cases  are 
brought  together.  This  seems  to  be  a  brief 
view  of  the  law  in   England. 

I  find  no  case  with  us,  in  which  the  sub- 
ject has  been  before  this  Court.  Having  no 
Ecclesiastical  Tribunal,  the  powers  ot  that 
Court  seem  to  have  been  considered  as  vest- 
ing originally  in  the  old  General  Court. 
From  thence, some  of  them  have  been  distrib- 
uted to  other  Courts,  as  they  were  branched 
out.  The  power  over  the  probat  of  wills, 
executors  and  administrators,  and  distribu- 
tions, &c.  were  given  to  the  District,  Supe- 
rior, County  and  Corporation  Courts.  I 
know  of  no  law  which  has  given  to  any 
Court  the  trial  of  matrimonial  causes,  except 
so  far  as  relates  to  incestuous  marriages; 
as  to  which,  a  power  is  given  to  the  Court 
of  Chancery  to  annul  them.  Judge  Tucker, 
in  his  Blackstone,  3d  vol.  94,  says,  ''With 
respect  to  suits  for  alimony  after  a  divorce 
a  mensa  et  thoro,  as  there  is  no  Court  in 
Virginia  which  possesses  jurisdiction  in 
such  cases,  so  until  there  is  such  Court,  there 
can  be  no  room  for  suits  of  this  nature; 
unless,  perhaps,  the  High  Court  of  Chan- 
cery should  sustain  them  as  incidental  to  its 
equitable  jurisdiction." 

The  suit  before  us  is  not  after  a  divorce. 
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but  a  voluatary  separation ;  if  that  may  be 
called  voluntary,  which  seems  to  have  been 
forced  upon  the   wife   by  ill   treatment.    I 

believe  that  in  practice,  the  County 
667      Courts,  sitting  as  Courts  *of  Bquity, 

have  assumed  the  power  of  giving 
separate  maintenance  in  cases  of  separa- 
tion; but,  by  what  rule  they  have  been 
regulated,  I  know  not.  The  jurisdiction 
was  sustained  by  the  Chancellor  of  the 
Richmond  Chancery  Court,  in  Purcell  v. 
Pnrcell,  4  Hen.  &  Munf.  507;  and  the  rea- 
soning of  the  Chancellor  on  the  point  of 
jurisdiction  seems  to  me  sound.  If  there  be 
a  contract  for  separation,  it  is  conceded 
on  all  hands,  that  equity  might,  in  proper 
cases,  enforce  that  contract.  But,  suppose 
a  husband  to  turn  his  wife  out  of  doors,  or 
to  treat  her  so  cruelly  that  she  cannot  pos- 
sibly live  with  him;  suppose  him  to  perse- 
vere in  refusing  to  take  her  back,  or  to 
provide  a  cent  to  feed  and  clothe  her. 
Sorely,  in  a  civilized  country,  there  must 
be  some  tribunal  to  which  she  may  resort. 
She  cannot  be  out  of  the  protection  of  the 
law;  an  outcast,  dependent  on  the  charity 
of  the  world,  while  her  husband  may  have 
thousands,  and  ahcvmay  have  brought  him 
all.  I  would,  in  such  cases,  unquestion- 
ably, stretch  out  the  arm  of  Chancery,  to 
save  and  protect  her. 

But,  assuming  jurisdiction,  I  should  be 
cautious  to  regulate  it  by  the  rules  which 
have  been  established  elsewhere.  If  the 
parties  have  made  an  agreement,  that  should 
be  the  standard ;  if  not,  I  would  take  the 
practice  of  the  Court  in  analogous  cases. 
There  has  certainly  been  no  contract  here. 
I  find  it  laid  down,  that  where  a  separation 
has  taken  place,  and  the  wife  sues  for  a 
support,  if  the  husband,  in  his  answer, 
states  that  she  left  him  of  her  own  accord, 
that  he   has  offered    to  receive   her,  and  is 


willing  to  receive  and  treat  her  well,  the 
Court  refuse  the  maintenance.  In  the  an- 
swer before  us,  there  is  an  entire  willingness 
expressed,  to  receive  her  back  and  treat  her 
as  a  wife.  But,  though  this  be  a  general 
rule,  there  must  be  exceptions  to  it.  Sup- 
pose it  fully  proved  to  the  Court,  that  the 
husband  was  in  the,  constant  habit  of  in- 
toxication ;  that  when  drunk,  he  was  a 
madman,  and  his  anger  particularly  pointed 
at  his  wife.  Surely,  the  Court  would  not, 
because  of  the  offer  to  take  her  back,  refuse 
a  support,  and  thus  force  her  either 
668  to  hazard  *her  life,  or  to  depend  on 
charity.  I  do  not  mean  to  say  that 
this  is  such  a  case;  but,  I  put  it  to  test  the 
principle. 

I  have  considered  the  case  thus  much  at 
large,  because  it  is  entirely  new  in  this 
Court.  There  is  a  specific  objection  to 
the  proceeding  here,  on  which  I  think  the 
judgment  of  the  Court  below  must  be  sus- 
tained. The  demand  is  not  for  alimony, 
or  maintenance  generally ;  but,  that  a  judg- 
ment which  the  husband  has  recovered  for  a 
specific  piece  of  property,  (a  negro  woman,; 
shall  be  injoined,  and  the  wife  quieted 
in  the  possession  of  that  woman.  Now, 
the  claim  of  the  wife  for  alimony  is  a  per- 
sonal claim  on  the  husband :  she  has  no 
lien  on  any  specific  property,  without  an 
agreement.  She  can  no  more,  therefore, 
ask  the  Court  to  assign  her  this  negro,  or 
that  tract  of  land,  than  a  creditor  of  the 
husband  could  come  into  Court  and  ask  such 
assignment;  which  we  know,  without  a 
particular  lien,  could  not  be  done. 

Under  this  view  of  the  case,  I  think  the 
injunction  was  properly  dissolved,  and  the 
bill  dismissed. 

The  other  Judges  concurred,  and  the  de- 
cree was  aflSrmed.* 


*The  Pbbsidsnt  and  Judob  CoAiiTBB  absent. 
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ACCOUNT. 
In  a  Chancery  canse,  when  a  replication 
has  been  entered  and  afterwards  with- 
drawn, it  is  error  for  the  Court  to  order  an 
account,  or  to  render  a  decree,  until  a  new 
issue  is.  made  up. 

Clarke  v.  Tinsley's  Adm'r,  250 

ACTION. 

1.  In  an  action  on  an  attachment  bond, 
by  which  the  obligor  was  obliged  to  pay 
all  costs  and  damages  which  might  accrue 
to  the  obligee  in  consequence  of  suing  out 
the  attachment,  it  is  not  necessary  that 
they  should  be  previously  ascertained  in 
some  other  action,  to  justify  an  action  on 
the  bond. 

Dickinson,  Adm'r  Ac.  ▼.  M'Craw,       158 

2.  An  action  brought  in  the  name  of  A. 
£.  Cashier  of  a  certain  Bank,  is  an  action 
brought  by  A.  B.  individually,  and  the 
phrase  Cashier,  &c.  is  mere  surplusage. 

Porter  v.  Nekervis,  359 

3.  See  Joint  Action,  No.  1.  2. 

ADMINISTRATION. 

1.  An  administration  granted  in  another 
State,  does  not  give  the  administrator  ap- 
pointed there,  a  right  to  sue  jointly  with 
an  administrator  appointed  in  Virginia. 

Dickinson,  Adm'r  &c.  v.  M*Craw,     158 

2.  The  certificate  of  piobat  or  of  admin- 
istration, granted  by  a  Court  of  this  State, 
and  attested  by  the  Clerk,  will  enable  the 
executor  or  administrator  to  act,  and  may 
be  given  in  evidence  in  any  Court  in  this 
Commonwealth.  Ibid. 

AGENT. 

1.  An  agent,  without  reward,  will  not 
be  required  to  usa  more  diligence  than 
would  be  used  by  a  prudent  man  in  the 
management  of  his  own  concerns. 

Pate  V.  M'Clure,  Ac,  164 

2.  Individuals  who  contract  for  the  ben- 
efit of  a  company  or  society,  where  the 
credit  is  given  to  them,  and  not  to  their 
constituents,  are  personally  liable. 

Trustees    of    Presbyterian    Church 
V.  Manson,  &c.,  197 

ALIEN. 
See  Citizenship. 

ALIMONY. 

1.  A  Court  of  Chancery  has  power  to 
grant  alimony  to  a  wife,  in  Virginia,  even 
without  a  contract  for  separation,  where 
the  misconduct  of  the  husband  is  such  as 
to  render  it  unsafe  for  the  wife  to  live  with 
him,  or  he  turns  her  out  of  doors  without  a 
support. 

Almond  V.  Almond,  662 

2.  But,  such  a  claim  does  not  give  the 
wife  a  right  to  any  specific  property  of  the 
husband.  Ibid. 

AMENDMENT. 
1.  In  what  cases  a  plaintiff  should   be  al- 
lowed to  amend  his  bill. 

Smith  Sl  al.  v.  Smith,  Ac,  95 


2.  It  is  error  in  a  Court  to  amend  a 
670      record,  *af  ter  the  term  at  which  judg- 
ment was  rendered. 
Sydnor  v.  Burke  &  wife,  161 

3.  Therefore,  if  the  record  omits  to  state 
that  a  plea  was  entered  and  issue  joined, 
the  Court  cannot,  after  the  term  at  which 
judgment  was  rendered,  direct  a  plea  to  be 
entered  nunc  pro  tunc,  upon  the  evidence 
of  the  Clerk,  that  such  a  plea  was  filed  and 
issue  joined.  Ibid. 

ANSWER  IN  CHANCERY. 

1.  Where  the  answer  of  the  defendant  in 
Chancery  omits  to  notice  some  of  the  al- 
legations of  the  bill,  and  replies  to  others, 
the  allegations  not  noticed  are  not  consid- 
ered as  admitted,  but  the  plaintiff  must  ex- 
cept to  the  answer  as  insufficient. 

Coleman  v.  Lyne's  ex*or,  454 

2.  An  answer  cannot  be  excepted  to  as 
insufficient  after  replication.  Ibid. 

APPEAL. 

1.  See  Injunction,  No.  5. 

2.  Where  a  judgment  of  a  County  Court 
is  appealed  from  and  reversed,  and  sent 
back  for  a  new  trial  by  the  Superior  Court, 
from  which  judgment  of  reversal  there  is 
an  appeal  to  the  Court  of  Appeals,  and  be- 
fore bond  and  security  are  given  on  this 
appeal,  the  cause  goes  back  to  the  County 
Court,  is  again  reversed  by  the  Superior 
Court,  and  a  second  appeal  taken  to  the 
Court  of  Appeals;  on  this  last  appeal,  it  is 
competent  for  this  Court  to  enquire  into 
the  propriety  of  the  first  judgment. 

Jones  V.  Raine,  386 

3.  An  appeal  from  a  Court  of  Common 
Law  cannot  be  allowed,  with  condition  to 
give  bond  and  security  after  the  term  at 
which  the  judgment  was  obtained. 

Morris  v.  Deshazo,  460 

4.  But,  a  Court  of  Chancery  has  power 
to  grant  an  appeal,  if  bond  and  security  be 
given  within  a  reasonable  and  limited 
time,  in  the  next  vacation  after  the  term  at 
which  the  decree  was  rendered.  Ibid. 

5.  An  appeal  will  lie  from  the  order  of 
an  inferior  Court,  refusing  to  grant  leave 
to  a  person  held  in  slavery,  to  sue  in  forma 
pauperis. 

Sam  V.  Blakemore,  466 

6.  A  party  appealing  from  an  order  dis- 
solving an  injunction,  can  only  be  required 
to  give  security  to  perform  the  decree  of 
the  inferiot  Court,  and  to  pay  the  costs 
and  damages  awarded  in  the  Appellate 
Court,  if  the  decree  shall  be  affirmed. 

M'Kay  v.  Kite's  ex'ors,  564 

7.  Quaere,  whether,  where  bond  and  se- 
curity have  been  given  to  perform  the  de- 
cree of  the  Court  below,  and  further 
security  is  required  in  the  Appellate  Court, 
which  the  party  cannot  give,  the  surety  in 
the  first  bond  is  discharged?  Ibid. 

8.  An  appeal  taken  in  jbhe  name  of  a 
party  without  his  knowledge  or  consent, 
may  be  dismissed  as  to  him,  on  motion. 

Watson,  &c.  v.  Watson »  Ac,  611 
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APPEALS,   COURT  OF. 
See  Jnriadiction,  No.  1. 

APPOINTMENT. 

1.  Where  an  appointment  is  made,  in 
puranance  of  a  general  power  not  prescrib- 
ing the  mode  of  appointment,  it  must  be 
made  in  such  a  way  as  would  pass  the  title, 
if  the  property  belonged  to  the  person  mak- 
ing the  appointment. 

Knight  V.  Yarborough,  566 

2.  Therefore,  where  an  appointment  is 
made  of  slaves,  under  such  a  general  power, 
by  an  oral  declaration  that  the  trustee  gives 
them  to  the  appointee,  without  a  delivery 
of  possession,  the  appointment  is  void. 

Ibid. 

3.  Where  an  appointment  is  made  to  sev- 
eral persons  at  different  times,  or  in  un- 
equal portions,  and  a  residue  of  property  is 
left  unappoiuted,  the  appointees  shall  be 
allowed  to  participate  in  the  unappointed 
surplus,  upon  bringing  the  value  of  their 
several  appointments  at  the  time  they  were 
made,  into  account,  without  accounting 
for  interest,  profits  or  increase,  since  they 
received  their  several  appointments.     Ibid. 

4.  But  the  appointees  must  account  for 
interest,  profits,  &c.  after  the  death  of  the 
trustee  having  the  power  of  appointment, 
before  they  can  participate  in  the  unap- 
pointed surplus.  Ibid. 

APPRENTICE. 
The  master  of  an  apprentice  is  bound  to 
pay  for  medical  attendance  on  the  appren- 
tice, from  the  very  nature  of  the  relation 
between  master  and  apprentice;  and  the 
father  of  the  apprentice  is  only  bound, 
when  the  services  have  been  rendered  at 
his  instance. 

Easley  v.  Craddock,  &c.,  423 

ASSIGNEE. 

1.  The  assignee  of  a  bond,  under  our 
statute,  does  not  acquire  the  legal  title  to 
the  debt,  but  an  equitable  right,  which, 
by  virtue  of  the  statute,  he  may  assert  at 
law  in  his  own  name;  and  he  has  his  elec- 
tion to  sue  at  law  in  his  own  name,  or  in 
that  of  the  original  obligee,  for  his  benefit. 

Garland  v.  Richeson,  266 

2.  The  assignee  of  a  chose  in  action  has 
not  a  right,  in  all  cases,  to  come  into  a 
Conrt  of    Equity,  upon    the    mere    ground 

that  he  cannot  sue  in  nis  own  name, 
671      at  law;  but  *it  must  appear   that    he 

is  prevented  from  suing  at  law  in  the 
name  of  the  assignor,  or  that  the  assignor 
himself  would  have  had  a  right,  if  he  had 
not  assigned,  to  go  into  a  Court  of  Equity. 
Per  Green,  Judge. 

Moseiey  v.  Boush,  &c.,  392 

ATTACHMENT. 
See  Action,  No.  1. 
See  Averment,  No.  2. 

AUDITOR. 

1.  See  Malitia.  No.  1. 

2.  A  contract  is  made  with  the  Executive, 
tinder  an  authority  given  them  by  law; 
which  directs  that  the  Auditor  shall  issue 
warrants  upon  the  orders  of  the  Executive. 
The  Executive  refuse  to  give  such  order. 
The   party   aggrieved   may    resort    to    the 


Courts,  by  original  petition,  and   have  his 
rights  enforced  by  their  judgment. 

Shields  V.  The  Commonwealth,  541 

3.  It  seems,  that  in  such  cases,  the  party 

may  obtain  redress  either   in  law  or  equity 

as  the  circumstances  of  the  case  may   give 

jurisdiction  to  either  tribunal.     Per  Green, 

Judge.  Ibid. 

AVERMENT. 

Quaere,  what  averments  of  the   transfer 

of  a  note,  and  of   demand   and   notice,  are 

sufficient? 

Hatcher  v.  Lewis,  152 

2.  In  an  action  on  an  attachment-bond, 
it  is  not  sumcient  to  allege  in  the  declara-^ 
tion,  that  the  defendant  '*did  not  pay  all* 
such  costs  and  damages  as  have  accrued, 
&c."  but  it  must  be  expressly  averred, 
that  costs  and  damages  had  been  actually 
sustained. 

Dickinson,  Adm'r  &c.  v.  M'Craw,    158 

3.  An  averment  of  a  breach  of  the  condi- 
tion of  a  bond,  although  it  may  not  entitle 
the  plaintiff  to  all  the  demands,  will  en- 
title him  to  recover  what  he  is  legally  en- 
titled to,  in  consequence  of  the  breach. 

M'Dowell  V.  Burwell's  Adm'r,  317 

4.  No  defect  in  a  record  can  be  supplied 
by  averment. 

Wood  V.  The  Commonwealth,  329 

AWARD. 

1.  See  Equity,  No.  7,  8. 

2.  Where  some  only  of  several  distribu- 
tees submit  their  interest  to  arbitration, 
the  award  will  be  binding  on  the  parties  to 
the  submission,  as  far  as  their  interests 
are  concerned. 

Smith  and  others  v.  Smith,  &c.,         95 

3.  When  parties  submit  a  question  of  law 
alone  to  arbitiation,  the  award  is  binding, 
though  contrary  to  law.  Ibid. 

4.  Awards  are  to  be  construed  liberally ; 
and  therefore,  the  terms  ''heirs  at  law," 
in  an  award  respecting  personal  estate, 
may  be  construed  to  mean  ''all  a  testator's 
children  living,  and  the  child  or  children 
of  any  of  them  who  died  in  his  life-time." 

Ibid. 

5.  Where  a  submission  is  made  of  all 
matters  in  difference  between  two  parties, 
in  a  particular  suit  then  depending,  to  two 
persons  and  such  umpire  as  they  shall 
choose,  and  their  award  to  be  made  the 
judgment  of  the  Court ;  and  the  arbitrators 
and  umpire  act  together  and  make  a  joint 
award ;  such  award  will  be  good. 

Rison  V.  Berry,  275 

6.  Although  the  award  does  not  state  that 
the  third  person  who  signed  the  award, 
had  been  chosen  by  the  arbitrators,  as  um- 
pire, yet  that  fact  may  be  proved  by  other 
evidence.  Ibid. 

7.  If  the  third  person  who  signed  the 
award  was  a  mere  stranger,  this  would  not 
vitiate  the  award.  Ibid. 

BAIL. 
1.  Appearance  bail  enters  into  a  recog- 
nizance of  special  bail  before  a  Judge  in 
the  country.  He  cohimits  it  to  his  son,  to 
be  delivered  to  the  clerk  where  the  suit  was 
depending.  The  son  delivers  it  to  a  lawyer 
who  practised  in  that  Cour^  and  who 
promised  to  deliver  it  in  time.  The  lawyer 
forgets   his   commission,      and    the    office 
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judgment  is  coafinned  against  the  prin- 
cipal and  his  appearance  bail.  A  Court  of 
Ekiuity  will  not  grant  relief  in  such  a  case. 
By  two  Judges,  one  dissenting. 

Dickinson  v.  Sizer,  &c.,  113 

2.  The  principles  on  which  relief  will  be 
granted  to  bail.  Ibid. 

3.  Where  a  joint  action  is  brought  against 
drawer  and  endorsers  of  a  negotiable  note, 
bail  cannot  be  demanded  as  of  right,  but 
can  only  be  obtained  from  a  Judge  or  Jus- 
tice of  the  Peace,  on  proper  affidavit. 

Hatcher  v.  Lewis,  152 

4.  It  is  error  to  require  bail  in  an  action 
on  a  bond  with  a  collateral  condition. 

Nadenbush,  &c.  v.  Lane,  413 

5.  It  is  a  general  rule,  liable  to  very  few 
exceptions,  that  no  tribunal  can  take  from 
a  plaintifiF  a  legal  advantage  which  he  has 
gained  against  bail,  if  such  advantage 
happens  without  any  participation  or 
agencv  of  the  plaintiff. 

Gilliam  v.  Allen,  496 

6.  Special  bail  cannot  be  entered  at  the 
Clerk's  table,  unless  it  is  directed  by  the 
Court,  or  assented  to  by  the  plaintiff's 
counsel;  even  where   the  appearance   bail 

is  offered  as  special  bail.  Ibid. 

672  ♦BAIL  BOND. 

A  bond  which  is  returned  to  the 
clerk's  office,  but  which  specifies  no  sum  to 
be  paid  by  the  obligor  to  the  obligee,  is  a 
mere  nullity. 

Harrison  v.  Tiernans,  177 

BANK. 
See  Jurisdiction,  No.  1. 

BANK  NOTE. 

1.  Where  a  bank  note  is  cut  in  two,  and 
one  half  sent  by  mail  and  lost,  the  holder 
of  the  remaining  half  has  a  right  to  de- 
mand payment  at  the  Bank,  upon  presen- 
tation of  the  half  in  his  possession,  proving 
ownership,  and  giving  bond  with  adequate 
security  for  the  indemnification  of  the 
Bank. 

Farmers'  Bank,  &c.  v.  Reynolds,      186 

2.  But,  if  these  prerequisites  are  not 
complied  with,  and  the  Bank  is  sued  in 
consequence  of  refusing  payment,  the  holder 
will  not  recover  interest  or  costs,  although 
he  may  perform  the  conditions  after  the 
suit  is  brought.  Ibid. 

BILL  OF  EXCEPTIONS. 
Where  parol  evidence  is  excluded,  which 
might  be  proper  when  connected  with  a 
record,  the  bill  of  exceptions  should  state 
that  such  record  was  offered.  Otherwise, 
it  will  be  presumed  that  the  parol  evi- 
dence alone  was  offered. 

M'Dowell  V.  Burwell's  Adm'r,  317 

BILL  OF  EXCHANGE. 

1.  When  a  bill  of  exchange  returns  pro- 
tested, and  the  drawer,  on  payment  being 
demanded,  promises  to  pay,  he  cannot  af- 
terwards resist  the  payment,  on  the  ground 
that  due  notice  was  not  given  of  the  pro- 
test. 

Pate  V.  M'Clure,  Ac.  164 

2.  See  Fraud,  No.  7. 

3.  Where  a  bill  of  exchange  is  presented 
to  the  drawee,  who  refuses  to  accept  or  to 
pay,  notice  need  not  be   given    to    the   en- 


dorser, if  the  bill  was  drawn  and  endorsed 
for  the  accommodation  of  the  drawer,  with 
the  knowledge  of  the  endorser,  and  there 
was  no  expectation  that  the  bill  would  be 
paid  by  the  drawee. 

Farmers'  Bank,  &c.  v.  Vanmeter,    553 


BOND. 
See  Assignee,  No.  1. 
See  Bail  Bond. 


1. 
2. 

BRITISH  SUBJECT. 
The  representative  of  a  British  subject^ 
whose  estate  was  sequestered  under  the  law 
of  1777,  and  who  does  not  apply  to  the  Au- 
ditor until  1822  for  a  certificate,  is  not  en- 
titled to  interest  on  his  claim,  alter  the  1st 
of  January,  1811. 

Martin  v.  The  Auditor,  264 

CHOSE  IN  ACTION. 
See  Assignee,  No.  2. 

CITIZENSHIP. 
The  question  of  citizenship  may  be  de- 
cided, after  a  great  lapse  of  time,  by  facts 
and  circumstances  leading  to  a  presump- 
tion that  a  foreigner  had  actually  become 
a  citizen. 

Nalle's    Representatives    v.      Fen- 
wick,  &c.,  585 

COMMONWEALTH. 
When  the  Commonwealth  sells  the  lands 
of  a  public  debtor,  and  the  purchaser  is 
afterwards  evicted  by  title  paramount,  the 
purchaser  has  no  redress  against  the  Com- 
monwealth, as  the  law  only  authorises  a 
sale  of  all  the  estate  and  interest  of  the 
debtor. 

Commonwealth     v.    M'Clenachan's 
Ex'ors,  482 

CONDITION. 

1.  Where  it  is  stipulated  in  a  mortgage, 
that  money  shall  be  paid  on  or  before  a 
given  day,  and  it  is  paid  after  that  day, 
the  mortgagee  is  not  deprived  of  his  right 
of  action  at  law,  on  the  mortgage. 

Faulkner's     Administratrix  v. 
Brockenbrough,  245 

2.  See  Declaration,  No.  2,  3,  4. 

3.  In  a  contract  for  the  purchase  of  land, 
where  no  time  is  limited  for  the  convey- 
ance of  the  property,  and  a  time  is  limited 
for  the  payment  of  the  purchase  money, 
the  conveyance  is  not  a  condition  precedent 
to  the  right  to  demand  the  money. 

Bailey  v.  Clay,  Ac,  346 

4.  A  general  undertaking  to  pay  money, 
without  appointing  a  day  of  payment, 
obliges  the  party  to  pay  immediately ;  but 
an  undertaking  to  do  a  collateral  act,  as  to 
convey  lands,  entitles  the  party  to  perform 
it  at  any  time  during  his. life,  unless  has- 
tened by  the  request  of  the  other  party.  Ibid. 

5.  When  a  day  is  appointed  for  the  pay- 
ment of  money,  and  the  day  is  to  happen 
after  the  thing,  which  is  the  consideration 
of  the  money,  is  to  be  performed,  no  action 
can  be  maintained  for  the  money  before 
performance. 

Brockenbrough  v.  Ward's  Adm'r,      352 

6.  Covenants  are  dependent  or  inde- 
pendent, according  to  the  intention  and 
meaning  of  the  parties,  and  the  good  sense 
of  the  case.  Ibid. 
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673  »CONSTABLE. 

An  execution  issned  upon  a  judg- 
ment by  a  Justice  of  the  Peace,  from  the 
Court  of  a  county  or  corporation,  cannot 
be  fierved  by  a  constable,  except  in  the  City 
of  Richmond. 

Stokes  V.  Perkins,  356 

CONTRIBUTION. 
The  endorser  of  a  bill  of  exchange  has 
no  right  to  contribution  against  the  other 
endorsers,  where  the  several  endorsements 
were  made  for  the  accommodation  of  the 
drawer,  unless  there  is  a  stipulation  to  that 
effect. 

Farmers*  Bank  v.  Vanmeter,  553 

CORPORATION. 

1.  A  corporation  can  only  sue  in  the 
name  and  style  given  to  it  by  law. 

Porter  v.  Nekervis,  359 

2.  When  a  corporation  sues,  it  need  not 
set  forth  in  the  declaration,  by  way  of 
averment,  bow  it  is  a  corporation,  but  may 
prove  it  on  the  trial. 

Grays  v.  Turnpike  Company,  578 

3.  This  doctrine  is  equally  applicable  to 
motions  by  corporations,  as  to  suits  brought 
by  them.  Ibid. 

4.  If  the  law  authorises  a  sale  of  the 
stock  of  delinquent  subscribers,  and  if  the 
sale  shall  not  produce  the  sum  due,  then  a 
motion  against  such  subscribers  for  the 
deficiency;  and  under  this  power  the  corpo- 
ration exposes  the  stock  to  sale,  which  is 
not  sold  for  want  of  bidders ;  they  may  then 
maintain  a  motion  against  the  delinquent 
subscriber,  under  the  spirit  of  the  law. 

Ibid. 
CREDITORS. 

1.  An  unrecorded  deed  is  void  as  to  cred- 
itors, whether  they  have  notice  or  not; 
but  it  will  be  good  against  purchasers  with 
notice,  or  who  have  not  purchased  for  val- 
uable consideration. 

Guerrant  v.  Anderson,  208 

2.  A  purchaser  under  a  sale  in  behalf  of 
a  creditor,  holds  the  rights  and  occupies 
the  place  of  the  creditor;  and  therefore  he 
will  not  be  affected  by  notice   of  an  unre- 

-corded  deed.  Ibid. 

DAMAGES. 
The  stipulated  price  of  property  sold,  is 
the  proper  measure  of  damages  for  the 
non -performance  of  the  contract,  if  no  evi- 
dence is  offered  to  shew  that  some  other 
standard  is  more  proper. 

Bailey  v.  Clay,  346 

DECLARATION. 

1.  See  Averment,  No.  1,  2,  3. 

2.  The  failure  to  allege  the  performance 
of  a  precedent  condition  in  a  declaration, 
will  be  cured  by  a  verdict. 

Bailey  v.  Clay,  Ac,  346 

3.  The  general  rule  is,  that  no  party  can 
be  required  to  prove,  upon  the  trial,  any 
matter  not  alleged  by  him  in  his  pleadings, 
unless  the  fact  not  alleged  is  necessarily 
implied  from  the  facts  stated  in  the  plead- 
ings. In  cases  coming  within  the  general 
rule,  all  matters  necessarily  implied  from 
what  is  alleged,  are  presumed  to  have  been 
-proved  on  the  trial,  after  verdict.  Ibid. 

4.  But,  matters  collateral  to  the   fact   in 


issue,  and  necessary  to  the  right  of  the 
party,  if  they  are  omitted  in  the  pleadings, 
cannot  be  presumed  to  have  been  proved, 
and  therefore  their  omission  could  not  be 
cured  by  the  verdict  at  common  law.     Ibid. 

DEEDS. 

1.  The  difference  between  deeds  and  bills 
of  exchange  and  promissory  notes,  as  to 
the  mode  of  their  execution. 

Harrison  v.  Tiernans,  177 

2.  Where  a  grantor  has  conveyed  all  his 
estate,  real  and  personal,  to  trustees,  the 
conveyance  includes  equitable  as  well  as 
legal  rififhts,  and  the  trustees  are  the  proper 
persons  to  assert  them  in  a  Court  of  Equity. 

Carter  v.  Harris,  199 

3.  See  Creditors,  No.  1,  2. 

4.  See  Voluntary   Conveyance,  No.  1,  2. 

DEMURRER  TO  EVIDENCE. 

1.  A  demurrer  to  evidence  should  contain 
the  evidence  on  both  sides. 

Childers  v.  Deaue  &  Page,  406 

2.  The  Court  ought  not  to  compel  a  plain- 
tiff to  join  in  a  demurrer  to  evidence,  if  the 
evidence  set  forth  in  the  demurrer  shews 
that  the  plaintiff  ought  to  recover. 

Brockenbrough  v.  Ward's  Adm'r.      352 

DEPOSITION. 
A  deposition  taken  while  the   replication 
was  standing,  cannot  be   read   after   it    is 
withdrawn. 

Clarke  v.  Tinsley's  Adm-r.  250 

DISTRESS. 
1.  The  propetty  of  a  third  person  never 
was  liable  to  distress,  unless  it  were  found 
upon  the  premises;  and  even  where  it  is 
found  there,  the  distress  is  taken  away  by 
the  act  of  1818,  1  Rev.  Code,  ch.  113, 
sec.  15. 

Davis  V.  Payne*s  Adm'r,  332 

2.  See  Equity,  No.  23. 

674  *EJECTMENT. 

An  ejectment  may  be  brought  against 
several  persons  in  possession  of  any  part 
of  the  tract  of  land  claimed  by  the  lessor 
of  the  plaintiff. 

Stuart's  heirs,  &c.  v.  Coalter,  74 

EQUITY. 

1.  See  Injunction,  No.  1. 

2.  See  New  Trial,  No.  1. 

3.  It  is  a  correct  course  of  proceeding, 
for  a  Chancellor  to  dissolve  an  injunction 
upon  the  defendant's  tendering  a  deed  to 
the  plaintiff,  or  filing  it  with  the  papers, 
without  requiring  it  to  be  approved  by  the 
Court  before  the  injunction  shall  be  dis- 
solved. 

M*Mahon  v.  Spangler,  51 

4.  Equity  has  not  jurisdiction  to  grant 
redress  for  the  unlawful  diversion  of  a 
water-course,  but  to  prevent  it  by  injunc- 
tion before  it  is  done. 

Coalter  v.  Hunter,  Ac,  58 

5.  See  Partition,  No.  1,  2. 

6.  A  Court  of  Equity  has  no  jurisdiction 
to  settle  the  title  or  bounds  of  land  between 
adverse  claimants,  unless  the  plaintiff  has 
an  equity  against  the  defendant  claiming 
adversely  to  him.  An  equitv  against  other 
persons  will  not  give  such  jurisdiction. 

Stuart's  heirs,  &c.  v.  Coalter,  74 
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7.  A  bill  in  Chaacerj.  which  makes  out 
a  case  for  a  specific  execution  of  an  award, 
but  does  not  pray  for  general  or  special 
relief,  is  sufficient,  if  no  objection  be  taken 
by  the  defendant,  and  he  answers  on  the 
merits  of  the  complaint,  and  submits  him- 
self to  the  decree  of  the  Court.  Quaere, 
would  this  objection  be  sustained  on  a  de- 
murrer to  the  bill? 

Smith,  &c.  v.  Smith,  &c.,  95 

8.  Ek^uity  has  jurisdiction  to  decree  spe- 
cific execution  of  an  award,  where  the  rem- 
edy at  law  is  inadequate.  Ibid. 

9.  Tenants  in  common,  of  personal  es- 
tate, cannot  have  partition  at  common 
law ;  and,  therefore,  a  Court  of  Equity  is 
the  proper  tribunal  to  decree  a  partition 
of  it.  Ibid. 

10.  See  Amendment,  No.  i. 

11.  A  surety  will  not  be  discharfifed  by 
an  indulgence  granted  by  the  creditor  to 
the  principal  debtor,  unless  such  indul- 
gence ties  up  the  hands  of  the  creditor  from 
pursuing  the  debtor  at  law.  Nor  will  the 
surety  be  discharged  even  then,  where  the 
indulgence  was  granled  with  his  knowl- 
edge and  assent. 

Hunter's  Adm*rs  v.  Jett,  104 

12.  A  surety  will  not  be  discharged  from 
his  responsibility,  unless  he  demands  such 
discharge  in  his  bill,  and  states  such  a  case 
as  would  entitle  him  to  it.  Ibid. 

13.  See  Bail,  No.  1,  2. 

14.  Where  a  debtor  who  has  given  a  deed 
of  trust,  injoins  a  sale  of  the  property, 
and  pending  the  suit  the  trustee  dies, 
the  Chancellor,  upon  dismissing  the  bill, 
may  direct  the  property  to  be  sold  by  his 
Marshal. 

Pate  V.  M»Clure,  Ac,  164 

15.  See  Bank  Note,  No.  1,  2. 

16.  See  Deeds,  No.  2. 

17.  See  Account. 

18.  When  exceptions  are  filed  to  an  an- 
swer, they  must  be  disposed  of  before  any 
further  proceedings  can  take  place  in  the 
cause. 

Clarke  v.  Tinsley's  Adm'r,  250 

19.  Where  two  persons  purchase  a  tract  of 
land  jointly,  and  one  of  them  pays  more 
than  his  proportion  of  the  purchase  money, 
while  the  other  takes  a  conveyance  of  the 
whole  to  himself,  the  person  who  has  ad- 
vanced more  than  his  share,  has  a  lien  on 
the  land  for  the  money  so  advanced. 

Hayes  v.  Wood,  272 

20.  In  such  case,  if  the  plaintiff  does  not 
pray  to  subject  the  land,  but  only  for  a  per- 
sonal decree  for  the  balance  due,  equity 
will  have  jurisdiction.  Ibid. 

21.  The  maxim  of  equity,  that  he  who 
seeks  equity  must  do  it,  only  applies  to  an 
equity  between  the  parties,  but  not  to  an 
equity  which  any  third  person  may  have 
against  the  plaintiff. 

Garland  v.  Rives,  282 

22.  Where  a  creditor,  who  claims  under  a 
judgment  at  law,  comes  into  equity  to  en- 
force his  judgment,  that  judgment  is  prima 
facie  evidence  against  the  debtor  or  mere 
strangers,  unless  they  can  impeach  it  on 
the  ground  of  fraud,  or  by  shewing  that  a 
full  defence  was  not  made,  and  can  produce 
new  proof  shewing  that  the  debt  is  not 
due.  Ibid. 

23.  If  the   landlord  should  distrain   prop- 


erty as  being  fraudulently  removed  from 
the  premises,  and  should  not  shew  that  it 
was  so  fraudulently  removed,  nor  that  the 
distress  was  levied  within  the  time  allowed 
by  law,  nor  that  the  property  was  ever  on 
the  demised  premises,  the  tenant  ought  not 
to  seek  his  redress  in  a  Court  of  Kquity,  but 
by  damages  at  law. 

Davis  V.  Payne's  Adm*r,  332 

24.  Equity  will  not  grant  relief  on  the 
ground  of  a  defence  which  might  have  been 
made  at  law,  unless  the  plaintiff  alleges 
and  proves  a  good  excuse  for  not  having' 
used  it  at  law.     Carr,  Judge. 

Chapman,  &c.  v.  Harrison,  33& 

25.  See  Injunction,  No.  4. 

26.  See  Assignee,  No.  2. 

27.  A  bill  by  husband  and  wife  is  the 
husband's  suit  only,  and  the  wife  is  joined 
for  conformity,  to  be  bound  only  so  far  a» 
in  justice  she  ought  to  be  bound. 

Dandridge,  &c.  v.  Minge,  39T 

28.  See  Usury,  No.  4. 

29.  If  the  proceedings  under  an  execution 
are  wholly  void,  no  title  passes  by  the 

675      sale  to  *the   purchaser,  and    the   de- 
fendant may  have  redress  in   an    ac- 
tion of  detinue,  and  a  Court  of  Kquity  ha» 
no  jurisdiction. 

Hamilton  v.  Shrewsbury,  427 

30.  See  Execution,  No.  2. 

31.  See  Substitution,  No.  1,  2,  3. 

32.  All  persons  materially  interested  in 
the  subject  in  controversy,  ought  to  be 
made  parties  in  equity ;  and  if  they  are 
not,  the  defect  may  be  taken  advantage  of ». 
either  by  demurrer,  or  by  the  Court  at  the 
hearing. 

Clarke  v.  Long,  451 

33.  Therefore,  the  purchaser  of  an  equity 
of  redemption  cannot  file  a  bill  to  redeem 
against  the  mortgagee,  without  makings 
the  mortgagor  a  party.  Ibid. 

34.  See  Answer  in  Chancery,  No.  1,  2. 

35.  Equity  will  not,  without  strong  rea- 
sons, rip  up  old  transactions,  or  settle  stale 
accounts. 

Coleman  v.  Lyne's  Ex'or,  454 

36.  Quaere,  ^  hether  on  a  bill  taken  pro 
confesso,  the  plaintiff  can  have  a  decree 
for  his  claim,  without  documents  or  other 
evidence  to  support  his  bill?  Ibid. 

37.  In  general,  a  contract  will  not  be  en- 
forced by  a  Court  of  Equity,  if  the  party 
asking  the  execution  of  it  has  been  in  de- 
fault, and  the  other  party  will  thereby 
suffer  a  serious  loss,  if  compelled  to  carry 
the  contract  into  execution. 

Vail  V.  Nelson,  Ac,  47a 

38.  But  if  the  purchaser  knew,  when  he 
made  his  contract,  that  there  was  a  defect 
in  the  title,  and  that  it  would  take  a  con- 
siderable time  to  remove  it;  or  acquirea 
this  knowledge  after  his  purchase,  and  ac- 
quiesces in  the  delay,  or  proceeds,  with 
knowledge  of  the  defect,  in  the  execution 
of  the  contract ;  he  had  no  ground  of  com- 
plaint. Ibid. 

3Q.  A  bill  in  equity  for  partition  is  a  mat- 
ter of  right,  if  the  title  of  the  plaintiff  ia 
admitted  or  clear;  but  if  that  be  denied, 
and  it  depends  on  doubtful  facts  or  ques- 
tions of  law,  a  Court  of  Equity  will  either 
dismiss  the  bill,  or  retain  it  until  the  right 
is  decided  at  law. 

Straughan,  Ac.  v.  Wright,  Ac,  49S 
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40.  In  qneations  purely  equitable,  twenty 
years  adverse  possession  will  bar  the  rem- 
edy of  the  plaintiff;  but  where  the  Court  is 
only  called  upon  to  grant  partition  under  a 
legal  title,  which  is  disputed,  the  proper 
coarse  is  to  retain  the  cause  until  the  title 
is  decided  at  law.  Ibid. 

41.  Quaere,  whether  a  Court  of  Equity 
irvoald  refuse  to  assist  a  party  to  assert  a 
legal  title,  when  the  right  of  entry  is 
barred  by  twenty  years  adverse  possession, 
by  removing  impedimenta  to  a  fair  trial 
at  law?  Ibid. 

42.  See  Bail,  No.  5,  6. 

43.  It  is  a  general  rule,  that  a  Court  of 
Kqaity  will  not  allow  a  man  to  make  a  de- 
fence which  he  might  have  made  in  a  Court 
of  Lfaw,  unless  she  shews  some  good  reason 
why  he  did  not  make  that  defence  in  a 
Court  of  Law. 

Vanlcw  V.  Bohannan,  Ac,  537 

44.  But  if  the  defendant  in  equity  does 
not  insist  upon  that  objection,  but  volun- 
tarily goes  in  to  the  merits  of  the  case,  and 
in  his  answer  admits  facts,  which,  if  they 
had  appeared  to  the  Court  of  Law,  would 
have  produced  there  a  different  result,  a 
Court  of  Equity  ought  to  gra nt  relief.    Ibid. 

45.  Courts  of  Law  or  ^uity  may  enter- 
tain petitions  by  claimants  against  the 
Commonwealth,  as  the  circumstances  of 
the  case  may  give  jurisdiction  to  either 
tribunal.     Per  Green,  Judge. 

Shields  v.  The  Commonwealth,  541 

46.  Equity  has  jurisdiction  wherever  a 
lost  instrument  is  to  be  set  up,  notwith- 
standing that  Courts  of  Law  now  exercise 
jurisdiction  in  the  same  cases.  Ibid. 

47.  A  Court  of  Equity  will  never  in  join 
a  judgment  on  the  ground  that  it  would 
have  been  reversible  if  the  proper  steps 
had  been  taken  in  the  Court  of  Law,  but 
by  mistake  a  confession  of  judgment  had 
been  entered. 

Farmers'  Bank  v.  Vanmeter,  553 

48.  See  Alimony,  1,  2. 

EVIDENCE. 

1.  The  general  rule  is,  that  parol  evidence 
cannot  be  admitted  to  contradict,  explain 
or  alter  a  written  agreement,  but  may  be 
received  to  prove  fraud,  mistake  or  surprise 
in  the  execution  of  it.  But  in  the  latter 
case,  the  evidence  must  te  strong  and 
clear. 

M'Mahon  v.  Spangler,  51 

2.  An  affidavit  taken  by  a  party  may  be 
read  in  the  cause,  although  the  party  tak- 
ing it  may  wish  to  suppress  it,  because  it 
operates  against  him.  Ibid. 

3.  See  Sheriff,  No.  1,  4. 

4.  See  Bill  of  Exceptions. 

5.  It  is  a  general  rule,  that  the  evidence 
of  a  subscribing  witness  to  an  instrument. 
Is  the  best,  and  must  be  adduced,  if  it  can 
be  had ;  and  it  it  cannot,  proof  of  his  hand- 
writing will  be  required. 

Gilliam's     Adm'r    v.    Perkinson's 
Adm'r,  325 

6.  But  if  the  subscribing  witness  merely 
makes  his  mark  if  he  is  dead,  proof  of  the 
hand-writing  of  the  party  executing  the 
instrument,  will  be  proper.  Ibid. 

7.  Parol  evidence  is  admissible  to  im- 
peach evidence  under  seal,  on  the  ground 
of -fraud. 

Starke's  Ex'rs  v.  Littlepage,  368 


8.  The  principal  obligor  in  a  bond  can- 
not be  a  witness  for  his  surety  jointly  bound 
with  him,  because  the  latter  would  have 
recourse  against  the  former  for  the  whole 
recovery  against  him,  including  all  subse- 
quent costs  expended  by  him. 

Jones  V.  Raine,  386 

676  *9.  An  interested  witness,  who  has 

been  examined  on  a  former  trial 
without  being  released,  may  be  rendered 
competent  on  a  subsequent  trial,  by  a  re- 
lease. The  objection  will  only  go  to  his 
credit.  Ibid. 

10.  In  what  cases,  and  upon  what  princi- 
ples, hear-say  evidence  as  to  pedigree  is 
admitted. 

Gregory  v.  Baugb,  611 

11.  Matters  of  general  history  must  be 
given  in  evidence,  as  well  as  other  facts; 
and  the  jury  are  not  to  be  left  to  their  own 
information  as  to  such  things.  Ibid. 

12.  In  questions  of  freedom,  evidence 
that  there  had  been  a  belief  in  the  neigh- 
bourhood, some  50  or  60  years  before,  that 
the  female  ancestor  of  the  plaintiff  was  en- 
titled to  her  freedom,  is  not  admissible. 
By  two  Judges.  Ibid. 

EXCEPTIONS. 

See  Equity,  No.-  18. 

EXECUTION. 

1.  An  action  of  debt  will  not  lie  against 
the  surety  of  a  sheriff,  on  his  official  bond, 
to  recover  the  penalty  imposed  by  law  for 
failing  to  return  an  execution.  Such  pen- 
alty can  only  be  recovered  by  motion ; 
and  an  action  of  debt  will  only  lie  for  the 
damage  actually  sustained  by  the  sheriff's 
failure  to  return  the  execution. 

M'Dowell  V.  Burwcll's  Adm'r,  317 

2.  If  the  execution  is  valid  so  far  as  to 
bind  the  property,  but  the  sale  under  it  is 
void  on  account  of  the  interest  or  improper 
conduct  of  the  Sheriff,  the  Court,  from 
which  the  execution  issued,  may  correct 
the  abuse  of  its  own  process,  by  quashing 
the  execution,  &c.  and  there  is  no  ground 
for  equity  to  interfeie. 

Hamilton  v.  Shrewsbury,  427 

3.  See  Equity,  No.  29. 

EXECUTIVE. 

1.  If  the  payment  of  certain  expenses  of 
militia,  which  properly  belong  to  the 
United  States,  is  left  by  law  to  the  discre- 
tion of  the  Executive  of  the  State,  a  party 
cannot  claim,  as  a  matter  of  legal  right, 
more  than  the  Executive,  in  their  discre- 
tion, may  choose  to  allow. 

Commonwealth  v.  Pierce's  Adm'r,    432 

2.  See  Auditor,  No.  2,  3. 

EXECUTOR. 

1.  It  is  the  duty  of  an  executor  or  admin- 
istrator to  apply  the  assets  of  the  estate, 
not  necessary  for  the  payment  of  debts,  to 
the  exoneration  of  the  real  estate  of  his 
testator  or  intestate,  which  may  be  under 
mortgage. 

Dandridge,  Ac.  v.  Minge,  397 

2.  An  executor  may  make  a  valid  sale  of 
his  testator's  effects,  whether  they  be  nec- 
essary for  the  payment  of  debts  or  not,  if 
there  is  no  fraud  or  collusion  in  the  pur- 
chaser. 

Knight  V.  Yarborough,  566 


271 


4  RAND. 


VntGINIA  REPORTS,  AnNOTATBD. 


INDEX 


EXECUTORY  DEVISE. 

1.  A  limitation  over  after  an  indefinite 
failure  of  issue  in  the  first  taker,  is  too  re- 
mote and  void. 

Riddick  v.  Cohoon,  547 

2.  Where  an  estate  is  given  by  will  to  A. 
and  if  he  should  die  without  issue  living 
at  his  death,  then  so  much  of  the  estate  as 
may  remain  undisposed  of  by  A.  to  B.  the 
limitation  over  is  void  for  uncertainty, 
and  because  the  power  to  dis(:ose  of  the 
property,  gives  A.  an  absolute  estate.  Ibid. 

FORTHCOMING  BOND. 
A.  B.  and  C.  execute  a  forthcoming  bond 
to  release  the  goods  of  A.  taken  in  execu- 
tion. C.  pays  the  debt,  and  moves  against 
B.  as  a  principal  in  the  bond.  There  is 
nothing  in  the  bond  to  shew  whether  B. 
was  principal  or  surety.  B.  contends  that 
he  was  only  a  surety  jointly  with  C.  The 
Court  below  give  judgment  for  C.  on  the 
motion.  No  evidence  is  in  the  record  to 
shew  whether  B.  was  surety  or  principal. 
The  judgment  was  afifirmed  in  the  Court  of 
Appeals,  as  it  will  be  presumed  that  the 
Court  below  had  evidence  before  them,  that 
B.  was  a  principal  and  not  a  surety. 

Cunningham  v.  Mitchell,  189 

FRAUD. 

1.  A  creditor  who  takes  a  conveyance 
from  his  debtor  to  secure  his  debt,  but  at 
the  same  time  inserts  provisions  in  the 
deed,  to  delay,  hinder  or  defraud  other  cred- 
itors, comes  within  the  Statute  of  Fiauds, 
and  the  conveyance  is  void. 

Garland  v.  Rives,  282 

2.  So  likewise,  if  the  grantee  be  privy 
to  a  fraudulent  intent  on  the  part  of  the 
grantor,  and  takes  a  deed  to  secure  his 
own  debt,  with  provisions  to  delay,  hinder 
or  defraud  other  creditors,  the  deed  will  be 
void,  although  his  only  motive  was  to  se- 
cure his  own  debt,  and  the  other  provisions 
were  forced  upon  him  by  the  grantor,  as 
the  only  means  of  having  his  own  debt  se- 
cured. Such  a  grantee  will  not  be  consid- 
ered a  bona  fide  purchaser.  Ibid. 

3.  Under  our  Statute  of  Frauds,  as  well 
as  the  English  Statute  of  13th  EHz.  a  bona 
fide  purchaser  for  value,  having   no  notice 

of   covin,    fraud,    collusion,  &c.   will 
677      be  protected.     'To  vitiate   a    convey- 
ance, there  must  be  a  fraudulent    de- 
sign in    the    grantor,  and    notice    of    that 
design  in  the  grantee.  Ibid. 

4.  In  cases  of  actual  fraud,  a  Court  of 
Equity  has  concurrent  jurisdiction  with  a 
Court  of  Law,  in  remedying  the  fraud.  In 
these  cases,  equity  follows  the  law,  and 
gives  relief  to  the  same  extent  as  a  Court 
of  Law.  And,  therefore,  where  a  creditor 
comes  into  equity  to  set  aside  a  conveyance 
tainted  with  actual  fraud,  and  the  grantee 
had  notice  of  the  fraud,  the  conveyance 
shall  be  set  aside  in  toto.  Ibid. 

5.  Where  a  debtor  makes  a  fraudulent 
conveyance  of  his  property,  for  the  purpose 
of  protecting  it  from  his  creditors,  the 
fraudulent  grantee  may  enforce  such  con- 
veyance in  a  Court  of  Law,  and  the  debtor 
will  not  be  allowed  to  defeat  the  claim,  by 
proving  the  fraud.     By  two  Judges. 

Starke's  ex'ors  v.  Littlepage,  268 

6.  See  In  Pari  Delicto. 


7.  It  is  no  fraud  in  the  holder  of  the  bill 
of  exchange  to  make  an  arrangement  with 
one  of  the  endorsers,  by  which  it  is  agreed 
that  the  whole  burden  shall  be  thrown  upon 
the  other  endorsers,  and  that  the  endorser 
first  mentioned  is  to  be  liable  only  in  case 
they  should  be  unable  to  pay. 

Farmers'  Bank  v.  Vanmeter,  553 

FREIGHT. 

1.  It  is  a  general  principle  that  freight 
is  not  due  until  it  is  earned  by  a  delivery 
of  the  cargo,  unless  the  delivery  is  pre- 
vented by  the  default  of  the  shipper  or  hia 
agents. 

Brown  &  Rives  v.  Ralston  &  Pleas- 
ants, 504 

2.  If  it  is  impossible  to  deliver  the  cargo, 
from  causes  not  arising  from  the  default  of 
either  party,  the  shipper  will  be  excused 
from  paying  freight.     By  two  Judges.  Ibid. 

HEAR-SAY. 
See  Evidence,  No.  10. 

HUSBAND  AND  WIFE. 

1.  A  husband  cannot  rightfully  elect  that 
his  wife's  property  should  be  real  or  per- 
sonal, at  his  pleasure. 

Dandridge,  &c.  v.  Minge,  397 

2.  When  the  rights  of  a  wife  appear 
clearly  in  the  record,  it  is  the  duty  of  the 
Court,  ex  officio,  to  protect  her  against  any 
injurious  efiPects  arising  from  the  acta  or 
admissions  of  her  husband,  whether  the 
point  was  made  in  the  pleadings  or  not. 

Ibid. 

3.  See  Equity,  No.  27. 

INDEBITATUS  ASSUMPSIT. 
Under  the  86th  section  of  the  act  con- 
cerning proceedings  in  civil  suits,  &c. 
(1  Rev.  Code,  510,)  an  account  filed  in  an 
action  of  indebitatus  assumpsit,  which 
gives  notice  of  the  character  of  a  claim,  is 
sufficient,  although  it  may  be  made  up  of 
various  items,  of  which  no  notice  is  given. 
Moore  v.  Mauro,  488 

INDULGENCE. 
See  Equity,  No.  11,  12. 

INJUNCTION. 

1.  On  a  motion  to  dissolve  an  injunction, 
it  ought  not  to  be  required  of  the  defend- 
ant to  invalidate,  by  full  proof,  the  allega- 
tions of  the  bill;  but  the  burthen  of  proof 
lies  on  the  plaintiff  to  support  them.  All 
that  is  required  of  the  defendant,  is,  to 
shew  that  the  evidence  of  the  plaintiff  is 
entitled  to  no  credit. 

North's  Ex'or  v.  Perrow,  Ac,  1 

2.  See  Equity,  No.  3. 

3.  The  principal  and  surety  to  a  bond 
obtain  an  injunction  to  a  judgment  against 
them.  The  surety  dies  pending  the  suit  in 
Chancery.  After  referring  the  cause  to  a 
Commissioner,  exceptions  to  the  report  on 
account  of  set-offs  disallowed  (some  of 
which  were  claimed  by  the  surety  himself,) 
and  the  Court  rejecting  them  because  not 
filed  in  time,  the  injunction  is  in  part  dis- 
solved, and  in  part  perpetuated,  without 
making  the  representative  of  the  deceased 
plaintiff,  a  party.  This  proceeding  is  er- 
roneous. A  rule  should  have  been  given 
him,  at  the  instance  of  the  defendant,  that 
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ualess  he  revived  the  suit  by  aa  appointed 

time,  the  injunction  should  stand  dissolved. 

Jackson  v.  Arnold,  195 

4.  It  is  error  to  perpetuate  an  injunction 
against  a  party,  Tvithout  having  him  before 
the  Court. 

Chapman,  &c.  v.  Harrison,  336 

5.  When  a  party  has  obtained  an  injunc- 
tion from  the  Chancery  Court  to  a  judg- 
ment at  law,  which  is  afterwards  dissolved, 
and  he  appeals  to  the  Court  ot  Appeals, 
he  cannot  be  required  to  give  security  for 
the  amount  of  the  judgment  injoined,  but 
only  for  such  costs  as  may  be  awarded 
against  him  by  the  Court  of  Appeals. 

Eppes  V.  Thurman,  384 

6.  See  Appeal,  No.  6,  7. 

IN  PARI  DELICTO,  Ac. 

1.  The  rule  in  pari  delicto  potior  est  con- 

ditio   defendentis,    does    not    apply, 
678      where  *the  policy  of  the  law  requires 

that  a  fraudulent  or   vicious   convey- 
ance should  be  enforced. 

Starke's  Ex'ors  v.  lyittlepage,  368 

2.  See  Fraud,  No.  5. 

INSTRUCTION. 

1.  An  instruction  by  the  Court,  that  the 
facts  proved  are  not  conclusive  evidence, 
does  not  amount  to  an  instruction  as  to 
the  weight  of  evidence,  because  it  leaves 
the  whole  matter  open  to  the  jury. 

Dabney  v.  Taliaferro,  256 

2.  The  instruction  of  a  Court  will  not  be 
reversed,  when  it  is  right  in  principle,  but 
the  reason  assigned  is  erroneous. 

Easley  v.  Craddock,  Ac,  423 

3.  The  instruction  of  a  Court  to  the  jury 
ought  not  to  involve  matters  of  fact  as 
well  as  of  law. 

M'Rae  v.  Scott  &  Saunders,  463 

4.  A  party  asking  instructions  of  the 
Court  to  the  jury  as  to  the  law,  should 
specify  the  points,  and  not  ask  instructions 
generally  as  to  the  law  arising  out  of  a 
complicated  mass  of  evidence. 

Kitty  V.  Fitzhugh,  600 

INTEREST. 

1.  A  demand  of  interest  in  the  declara- 
tion, which  is  not  claimed  in  the  writ,  is 
not  erroneous. 

Hatcher  v.  Lewis,  152 

2.  Interest  upon  interest  on  a  legacy  will 
not  be  allowed,  unless  the  testator  plainly 
requires  it. 

Calloway,    &c.    v.     Langhorne  and 
wife,  181 

3.  Compound  interest  will  not  be  allowed, 
except  under  special  circumstances.  As  to 
what  those  circumstances  are,  see 

Childers  v.  Deane  &  Page,  406 

ISSUE. 
The  misjoinder  of  an  issue  is    not    fatal 
after  a  verdict,  and  it  being  stated    in  the 
record  that  issue  was  joined. 

Moore  v.  Mauro,  488 

JAILOR. 

1.  A  sheriff,  as  jailor,  is  bound  to  furnish 
a  runaway  committed  to  the  jail,  with  such 
supplies  a  a  are  necessary  for  the  season  of 
the  year. 

Dabney  v.  Taliaferro,  256 

2.  A  sheriff   is   ex-ofQcio   jailor,  and    is 


liable    for  the  misconduct  of    his  turn-key 
or  servant.  Ibid. 

3.  Quaere,  if  a  jailor  is  regularly  ap- 
pointed by  the  sheriff,  is  he  thereby  dis- 
charged from  responsibility  for  the  acts  of 
his  jailor?  Ibid. 

JEOFAILS. 

1.  See  Interest,  No.  1. 

2.  Quaere,  how  far  the  statute  of  Jeofails 
will  cure  a  declaration  which  sets  out  no 
cause  of  action? 

Sydnor  v.  Burke  and  wife,  161 

JOINT   ACTION. 

1.  Where  a  joint  action  is  brought  against 
drawer  and  endorsers  of  a  negotiable  note, 
an  office  judgment  cannot  be  confirmed 
against  all  or  either  of  the  defendants, 
without  a  writ  of  enquiry. 

Hatcher  v.  Lewis.  152 

2.  A  single  bill  under  seal,  is  not  a  note, 
but  a  specialty;  and  therefore,  the  drawer 
and  endorsers  of  such  a  note,  made  negoti- 
able and  payable  at  the  Farmers'  Bank, 
cannot  be  sued  jointly. 

Mann  v.  Sutton,  253 

JUDGMENT. 

1.  When  the  judgment  of  a  Court  of  com- 
petent jurisdiction  is  pronounced  on  any 
question,  it  is  conclusive  on  all  other  tri- 
bunals, until  it  is  reversed  by  a  regular 
course  of  proceedings. 

Cottom  V.  Cottom,  192 

2.  Therefore,  where  two  successive  ap- 
plications are  made  to  a  County  Court  for 
administration,  and  rejected  ;  appeals  taken 
to  the  Circuit  Court  from  both  decisions, 
and  the  judgments  of  the  County  Court 
affirmed ;  upon  an  appeal  to  this  Court  on 
the  second  case,  the  Court  cannot  reverse 
the  first  judgment  and  grant  administra- 
tion. Ibid, 

3.  A  joint  judgment  cannot  be  reversed 
as  to  one  defendant,  and  afiSrmed  as  to  the 
other. 

Jones  V.  Raine,  386 

4.  In  cases  of  judgments  by  default  for 
want  of  appearance,  the  writ,  with  the  en- 
dorsement, is  a  necessary  part  of  the 
record. 

Nadenbush,  &c.  v.  Lane,  413 

5.  A  judgment  deciding   in   favor  of  the 
freedom    of  a   person  held  in  slavery,  has 
no    effect    against    any   party,  except    the  , 
defendant  and  those   claiming   under    him 
posterior  to  the  judgment. 

Kitty  V.  Fitzhugh,  600 

JURISDICTION. 

1.  The  Court  of  Appeals  has  no  jurisdic- 
tion in  the  case  of  an  information  against 
the  members  ot  an  unchartered  Bank,  for 
a  violation  of  the  law  of  1816,  2  Rev.  Code, 
111,  because  that  act  is  a  penal  law. 

Commonwealth   v.  Scott  &  Thomp- 
son, 143 

2.  See  Equity,  No.  6.  29. 

3.  See  Auditor,  No.  3. 

LAND. 
1.  See  Equity,  No.  6. 
679  *2.  Where    a    patent    is    issued    in 

pursuance  of  the  act  of  1788,  2  Rev. 
Code,  434,  which  includes  in  its  general 
course  a  prior  claim,  it  does  not  pass  to  the 
patentee  the  title  of  the  Commonwealth   in 
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and  to  the  lands  covered  by  such  prior  claim, 
subject  only  to  the  title,  whatever  it  may 
be,  in  the  prior  claimant;  but,  if  that  title 
is  only  a  prior  entry,  and  becomes  vacated 
by  neglect  to  survey  and  return  the  plat, 
any  one  may  lay  a  warrant  on  the  same, 
as  in  other  cases  of  vacant  and  unappro- 
priated land. 

Nichols,  Ac.  V.  Covey,  Ac,  365 

3.  The  purchase  of  a  warrant  from  the 
Commonwealth,  and  an  entry  in  conse- 
quence thereof,  is  not  a  purchase  of  the 
land  itself  until  the  entry  is  carried  into 
grant.  Ibid. 

LEGACY. 

See  Interest,  No.  2. 

LIfiJN. 

See  Equity.  No.  19. 

LIMITATIONS. 

The  saving  in  the  4ih  section  of  the  act 
of  limitations,  1  Rev.  Code,  488,  applies  to 
the  7th  section  of  the  same  act;  by  which 
an  action  between  merchant  and  merchant 
is  neither  barred  by  one  year,  nor  five 
years. 

Moore  v.  Manro,  488 

LOST  INSTRUMENT. 
See  Equity,  No.  46. 

MILITIA. 

1.  By  the  general  law  prescribing  the 
duties  of  the  Auditor,  he  is  not  authorised 
to  issue  a  warrant  for  any  claim  not  aris- 
ing under  some  law  or  resolution  of  the 
General  Assembly ;  and,  therefore,  a  claim 
under  the  act  of  January  8th,  1814,  for  the 
passage  of  troops  over  a  toll-bridge,  who 
were  in  the  service  of  the  Commonwealth, 
but  not  taken  into  the  service  of  the  State 
by  any  law  or  resolution,  cannot  be  sanc- 
tioned by  the  Auditor,  but  the  redress  of 
the  claimant  is  by  application  to  the  Leg- 
islature. 

Commonwealth  v.  Pierce's  adm*r,     432 

2.  Expenses  of  the  militia  in  time  of 
war,  under  requisition  of  the  United 
States,  are  properly  payable  by  them ;  and 
if  the  State  of  Virginia  consents  to  ad- 
vance any  portion  of  those  expenses,  she 
is  under  no  legal  or  moral  obligation  to 
pay  more.  Ibid. 

3.  The  act  of  January  8th,  1814,  only  pro- 
vides for  expenses  necessary  to  place  the 
militia  under  requisition  for  the  service 
of  the  United  States,  at  the  appointed 
place  of  rendezvous.  Ibid. 

MILLS. 

1.  The  law  does  not  give  power  to  con- 
demn land  for  a  tail  race. 

Coalter  v.  Hunter,  &c.,  58 

2.  What  decree  of  certainty  is  necessary 
in  an  order  for  establishing  a  mill.      Ibid. 

MONEY  HAD  AND  RECEIVED. 
In  what  cases  an  action    for    money    had 
and  received  is  the  proper  action. 

Brockenbrough  v.  Ward's  Adm'r,      352 

MORTGAGE. 

1.  See  Sale,  No.  4. 

2.  See  Condition,  No.  1. 

3.  The  acceptance  of  the  money  by  the 
mortgagee,    after    the    day  appointed    for 


payment,  does  not  change  the  rights  of  the 
parties,  at  law. 

Faulkner's     Adm'x      v.     Brocken- 
brough, 245 
4.  See  Unlawful  Detainer,  No.  2. 

NEW  TRIAL. 

1.  Where  a  plaintiff  suffers  a  verdict  aad 
judgment  to  go  against  him  at  law,  he  can- 
not apply  to  a  Court  of  Equity  to  grant 
him  a  new  trial,  on  the  ground  of  his  hav- 
ing been  surprised  at  the  trial  at  law  by 
unexpected  evidence,  unless  he  was  pre- 
vented by  fraud  or  accident  from  suffering 
a  non-suit. 

Oswald,  Ac.  V.  Tyler,  Ac,  19 

2.  Difference  between  a  new  trial  and  a 
venire  de  novo.     By  Carr,  Judge. 

Brown,  &c.  v.  Ralston,  Ac,  504 

NON  EST  FACTUM. 
The  plea  of  non  est  factum  is  a  plea  to 
the  merits,  and  ought  to  be  received  after 
an  issue  made  up  on  the  plea  of  payment, 
upon  the  delay  in  filing  it  being  suffi- 
ciently accounted  for. 

Franklin  v.  Cox,  448 

NORFOLK. 
The  act  authorising   an    assessment   for 
paving  the  streets  of  Norfolk,  does  not  im- 
pose a  lien  upon  the  lots   in    the    borough, 
for    the    payment    of    the   assessment,  but 
gives  a  personal  remedy  only,  against   the 
freeholders    in    possession,    and   not 
680      against    remaindermen    *and    rever- 
sioners. 
Moseley  v.  Boush,  Ac,  392 

NOTICE. 
See  Equity,  No.  38. 

NUL  TIEL  RECORD. 
In  what  cases  the  plea  of  nnl   tiel  record 
is  proper. 

Wood  V.  The  Commonwealth,  329 

PARTIES. 

1.  See  Injunction,  No.  3,  4. 

2.  See  Equity,  No.  32,  33. 

3.  The  parties  that  are  necessary  in  a 
suit  in  equity,  to  remove  the  obstrncttoi] 
raised  by  a  sheriff's  sale  for  non-payment 
of  taxes. 

Nalle's  Representatives  V.  Fenwick, 
Ac,  585 

PARTITION. 

1.  The  power  of  a  Court  of  Equity  to  de- 
cree partition,  is  governed  by  the  same 
principles  which  govern  cases  of  partition 
at  law.  It  mav  decide  on  the  rights  of  the 
parties  to  participate  in  the  division,  but 
not  on  the  simple  question  of  title  to  the 
land. 

Stuart's  heirs,  Ac.  v.  Coalter,  74 

2.  Tenants  in  common  of  personal  estate 
cannot  have  partition  at  common  law,  and 
therefore,  a  Court  of  EJquity  ia  the  proper 
tribunal  to  decree  a  partition  of  it. 

Smith,  Ac.  v.  Smith,  Ac,  95 

3.  See  Equity,  No.  39,  40,  41. 

PAYMENT. 

1.  See  Sheriff,  No.  5. 

2.  Where  one  man  pays  money  for  an- 
other at  his  request,  the  latter  cannot  re- 
sist the  re-payment  of   it   on    the   ground 
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that  the  original  debt  was  not  legally  due. 
Moseley  v.  Bonsta,  &c.,  392 

PBDIGRKE^. 
See  Evidence,  No.  10. 

PLEADING. 

1.  The  same  atrictneas  aa  to  form,  la  not 
required  in  actions  for  freedom,  as  in  other 
cases. 

M'Michen  v.  Amos  &  al.,  134 

2.  Where  the  defendant,  in  such  an  ac- 
tion, by  his  plea,  protests  that  the  plaintiff 
is  his  slave,  and  that  he  is  not  guilty  of 
the  assault,  &c.  the  plaintiff  repliea,  that 
*'by  reason  of  any  thing  by  the  defendant 
in  protesting  alleged,  he  ought  not  to  be 
barred,  &c."  because  he  is  a  free  person; 
and  issue  is  joined  on  this  replication ;  this 
issue,  although  irregular,  will  be  sustained 
after  verdict.  Ibid. 

3.  See  Non  Est  Factum. 

POSSESSION. 
No  person  has  a  right  to  divert  a  water- 
course on  his  own  land,  so  as  to  turn  it 
from  the  land  of  his  neighbour  lower  down 
the  stream ;  and  if  he  claims  that  right 
from  long  enjoyment  of  it,  he  must  prove 
that  he  has  had  adverse  possession  for  up- 
wards of  twenty  years. 

Coalter  v.  Hunter,  &c.,  58 

POWER. 
Where  a  naked  power  is  given  by  law   to 
an  oflBcer  or  other  person,  that  power  must 
be  strictly  pursued,  especially  if  such  pr6- 
ceeding   involve   a    forfeiture;  and    it   de- 
volvea   on    him    who   claims  a  right  under 
the  exercise  of  such  power,  to  shew  that  it 
was,  in  all  respects,  exactly  pursued. 
Nalle's  Representatives  v.  Fenwick, 
Ac,  585 

PROBATE. 

1.  See  Administration,  No.  2. 

2.  The  prooate  of  a  will  cannot  be  called 
in  question,  after  the  lapse  of  seven  years, 
no  person  appearing  within  that  time  to 
contest  it. 

Nalle's  Representatives  v.  Fenwick, 
&c.,  585 

PROTEST. 

1.  Costs  of  protest  of  a  note  cannot  be 
claimed  in  the  declaration,  if  they  are  not 
demanded  in  the  writ. 

Hatcher  v.  Lewis,  152 

2.  See  Bill  of  Exchange,  No.  1. 

3.  In  what  cases  a  protest  is  necessary  to 
maintain  an  action  for  freight. 

Brown,  A  Rivea  v.  Ralston  dt  Pleas- 
ants, 504 
PURCHASER. 
See  Creditors,  No.    1,  2,    and    Sale,  No. 
4,  .S. 

RECORD. 

1.  See  Amendment,  No.  2,  3. 

2.  Papers  inserted  in  the  record  by  the 
clerk,  cannot  be  considered  aa  part  of 
the  record,  unless  they  are  made  so  by  the 
party  wishing  to  avail  himself  of  them. 

Cunningham  v.  Mitchell,  189 

3.  See  Sale,  No.  4. 

4.  No  defect  in  a  record  can  be  supplied 
by  averment. 

Wood  V.  The  Commonwealth,  329 


681  *5.  See  Judgment,  No.  5. 

6.  See  Voluntary  Conveyance,  No,  2. 

RENT. 
See  Diatreaa,  No.  1,  and  Equity,  No.  23. 

RUNAWAY. 
See  Jailor,  No.  1. 

SALE. 

1.  See  Warranty. 

2.  A  sale  by  a  sheriff  will  he  vacated,  if 
he  raises  doubts  or  makes  impressions,  un- 
favourable to  a  fair  sale,  and  then  buys  in 
the  property  at  an  under  rate. 

Carter  v.  Harris,  199 

3.  Such  a  sale  will  be  void  if  the  sheriff 
is  the  only  bidder,  or  there  is  another  who 
only  gives  a  colour  of  fairness  to  the  sale. 

Ibid. 

4.  If  a  sheriff  sell  under  execution  a  slave 
mortgaged  by  a  deed  not  recorded,  and 
void  against  the  creditor,  and  he  sella 
and  the  purchaser  buys  the  property,  sub- 
ject to  the  claim  asserted  in  the  deed; 
the  purchaser  takes  the  slave  subject  to 
the  payment  of  the  mortgage  debt.  But 
if,  in  such  case,  the  sheriff  sells  all  the 
title  that  he  haa  a  right  to  sell  in  the 
property,  under  the  execution,  whether 
the  deed  be  valid  or  void,  the  absolute 
title  passes  to  the  purchaser,  discharged 
of  any  claim  on  the  part  of  the  mort- 
gagee. 

Guerrant  v.  Anderson,  208 

5.  A  fair  purchaser  under  a  sheriff's  sale, 
without  knowledfife  of  any  improper  con- 
duct on  the  part  of  the  officer,  acquires  a 
valid  title  to  the  property  purchased,  and 
the  remedy  of  the  party  injured,  is  by  ac- 
tion at  law  for  damages  against  the  sheriff. 
The  same  remedy  applies,  where  a  sheriff 
has  improperly  refused  a  forthcoming 
bond,    when    he  ought  to  have  received  it. 

Hamilton  v.  Shrewsbury,  427 

6.  See  Power  and  Taxes. 

SCIRE  FACIAS. 
When  a  recognizance  is  entered  into  be- 
fore two  justices,  and  it  omits  to  state  that 
it  was  taken  in  the  county  to  which  the 
justices  belong,  while  the  scire  facias,  in 
reciting  the  recognizance,  sets  forth  the 
county  in  which  it  wab  taken,  the  variance 
will  be  fatal. 

Wood  V.  The  Commonwealth,  329 

SET-OFF. 
Joint  and   separate   demands   cannot    be 
aet  off  against  each  other ;  nor  can  partner- 
ship  and     separate    demands    be    set    off 
against  each  other. 

Porter  v.  Nekervis,  359 

SHERIFF. 

1.  A  sheriff's  return  may  be  contradicted 
by  evidence  aliunde;  in  which  case  the 
sheriff  himself  would  be  a  competent  wit- 
ness to  prove  its  truth.  But  after  judg- 
ment by  default,  a  party  cannot  object  in 
an  Appellate  Court,  to  the  truth  of  the  re- 
turn. 

Cunningham  v.  Mitchell,  189 

2.  A  sheriff  who  is  interested  in  an  ex- 
ecution cannot  levy  it  himself. 

Carter  v.  Harris,  199 

3.  See  Sale,  No.  2,  3,  4,  5. 
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4.  la  an  action  against  the  sureties  of  a 
sheriff  for  breach  of  duty,  judgments  ob- 
tained against  the  latter  are  not  evidence 
against  the  former. 

M'Dowell  V.  Burweirs  administra- 
tor, 317 

5.  A  payment  to  a  sheriff  in  discharge 
of  an  execution,  after  the  return  day  of 
the  execution  is  passed,  is  not  binding  on 
the  creditor. 

Chapman,  &c.  v.  Harrison,  336 

SLAVES. 

1.  The  act  of  1778,  prohibiting  the  im- 
portation of  slaves  into  Virginia,  applies 
only  to  those  slaves  who  are  brought  in 
with  the  consent  of  the  owner,  and  not  to 
those  imported  by  wronc^-doers. 

Sallust  V.  Ruth,  &c.,  67 

2.  See  Pleading,  No.  1,  2,  and  Verdict, 
No.  1. 

3.  See  Appeal,  No.  5. 

4.  Where  a  female  slave  is  emancipated, 
with  a  reservation  that  her  future  increase 
shall  be  slaves,  such  reservation  is  void, 
and  the  woman  and  her  increase  are  abso- 
lutely free. 

Fulton  V.  Shaw,  597 

5.  Quaere,  how  far  a  slave,  who  has  been 
emancipated  by  one  who  had  no  title  origi- 
nally, but  who  has  had  a  lengtn  of  possession 
which  bars  a  recovery  by  the  true  owner, 
can  recover  his  freedom  under  such  emanci- 
pation, against  the  person  who  had  the 
original  right? 

Kitty  V.     Fitzhugh,  600 

6.  See  Evidence,  No.  13. 

7.  A  man  removing  into  this  State  with 
his  slave,  takes  the  oath  required  by  the 
taw  of  1792;  but  it  is  doubtful  upon  the 
evidence,  whether  the  oath  was  taken 
within  60  days  after  his  removal.  After  a 
great  lapse  of  time,  it  will  be  presumed 
that  what  had  been  done,  was  done  rightly. 

George  v,  Parker,  659 

8.  But  if  it  does  not  appear  by  evidence 
or  otherwise,  that  the  oath  was  taken 
within  60  days  after  the  removal  of  the 
master,  the  slave  will  be  entitled  to  his 
freedom,  when  he  has  remained  in  the  State 

twelve  months.  Ibid. 

682  ^SPECIALTY. 

See  Joint  Action,  No.  2. 
SPECIAL  VERDICT. 
See  Verdict,  No.  1,  2. 

SUBSCRIBING  WITNESS. 
See  Evidence,  No.  5,  6. 

SUBSTITUTION. 

1.  Where  A.  gives  his  bond  for  duties 
imported  into  the  U.  States  for  B.  the  im- 
porter, and  B.  is  not  bound  in  the  bond,  if 
A.  discharges  the  bond,  it  seems  that  he 
cannot  be  placed  in  the  condition  of  the  U. 
States,  as  to  priority,  in  a  claim  against 
A.  under  the  law  of  Congress. 

Enders,  &c.  v.  Bruue,  438 

2.  But  upon  general  principles  of  equity, 
A.  in  such  a  case,  will  be  substituted  in 
place  of  the  creditor  (the  U.  S. )  and  have 
every  preference  that  the  United  States 
were  entitled  to.  Ibid. 

3.  Equity  does  not  regard  form  but  sub- 


stance; and  therefore  it  does  not  require 
that  a  surety  shall  be  bound  in  the  same 
bond  with  his  principal,  in  order  to  make 
the  doctrine  of  substitution  operate,  but 
merely  that  having  bound  himself  for  the 
debt  of  the  principal  debtor,  he  should  have 
paid  it.  Ibid. 

SURETY. 

1.  See  Equity,  No.  11,  12. 

2.  See  Sheriff,  No.  4. 

3.  See  Substitution,  No.  1,  2,  3. 

TAXES. 
Where  land  is  sold  by  a  sheriff  for  non- 
payment of  taxes,  it  is  incumbent  on  the 
purchaser  to  shew  that  all  the  steps  have 
been  taken,  which  the  law  requires  in  such 
cases.  It  seems  that  although  the  act  of 
1782  does  not  require  four  weeks  advertise-  • 
ment  in  the  papers,  before  land  can  be  sold 
for  non-payment  of  taxes,  yet  the  act  of 
1781  is  not  repealed  in  this  respect,  which 
requires  such  a  proceeding. 

Nalle's    Representatives     v.    Fen- 
wick,  &c.,  585 

UNLAWFUL  DETAINER. 

1.  In  a  writ  of  unlawful  detainer,  under 
the  act  of  1814,  the  omission  to  state  in  the 
complaint  the  estimated  quantity  of  the 
land  in  dispute,  is  not  fatal,  if  the  com- 
plaint contains  a  reasonably  certain  de- 
scription. 

Allen  V.  Gibson,  468 

2.  Under  this  act,  a  mortgagee  may  ob- 
tain possession  of  the  mortgaged  premises 
after  forfeiture,  by  the  mode  of  proceeding 
therein  pointed  out.  Ibid. 

3.  This  act  gives  a  civil  remedy  for  the 
immediate  recovery  of  the  possession,  in 
certain  cases,  even  where  no  force  occurred. 

Ibid. 

4.  One  tenant  in  common  may  have  this 
remedy  for  the  whole  land,  against  any 
party  having  no  right  whatever,  without 
joining  his  co-tenant.  Ibid. 

USURY. 

1.  To  constitute  usury,  there  must  be  an 
intention  to  take  more  than  legal  interest. 

Childers  v.  Deane  &  Page,  406 

2.  The  mistake  of  a  scrivener  in  putting 
one  sum  for  another,  will  not  charge  a  party 
with  usury.  Ibid. 

3.  If  a  mode  of  calculating  interest, 
which  gives  to  the  creditor  more  than  legal 
interest,  is  adopted,  and  the  creditor  knows 
it  will  have  that  effect,  he  is  guilty  of 
usury,  although  he  may  not  suspect  that 
he  is  violating  the  law.  Ibid. 

4.  In  all  cases,  where  a  party  applies  to  a 
Court  of  Equity  for  relief  against  an  usuri- 
ous contract,  whether  he  alleges  in  his  bill 
that  he  is  able  to  prove  the  usury  without 
the  defendant's  confession,  or  not,  he  can 
only  be  relieved  upon  payment  of  principal 
without  interest,  under  the  third  sectioo 
of  our  act  of  Assembly. 

Young  v.  Scott,  Ac,  415 

VENDOR  AND  VENDEE. 

1.  The  vendor  of  real   estate    is    not   rf- 

sponsible    for  any   defects  of  title,  nnlest 

he  has  bbund  himself  by  some  covenant  of 

warranty   to  protect  the  vendee,  or  nnlest 
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be  has  been  guilty  of  some  fraud   or   con- 
cealment. 

Commonwealth    ▼.    M^Clenachan'a 
heirs,  482 

2.  See  Commonwealth. 

VERDICT. 

1.  A  verdict  may  find  generally  for 
either  party,  dependent  upon  a  single 
point  of  law  presented  to  the  Court,  al- 
though such  a  verdict  is  not  strictly  a 
special  verdict. 

M'Michen  v.  Amos  &  others,  134 

2.  A  special  verdict  must  contain  facts, 
and  not  evidence  of  facts. 

Brown,  &c.  v.  Ralston,  &c.,  504 

VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  conveyance   of   personal 

property,  by  a  party  not  indebted  at 
683      the  time,  *is  good  against  subsequent 

creditors,  if  the  deed  be  duly  recorded, 
or  the  possession  remain  solely  and  bona 
fide  with  the  donee.  Otherwise,  it  will  be 
void  by  the  Statute  of  Frauds. 

Davis  V.  Payne's  adm'r,  332 

2.  Such  a  deed  cannot  be  recorded  in  a 
Corporation  Court.  Ibid. 

WARRANT. 
See  Land,  No.  2.     Equity,  No.  6. 

WARRANTY. 
By  the  common  law,  the  vendor  of  per- 
sonal property  is  not  answerable  for  the 
quality  of  the  thing  sold,  unless  he  either 
warrants  its  quality,  or  makes  some  false 
representation  in  respect  to  it,  or  knowing 
of  the  defect,  omits  to  disclose  it;  and  this 
is  the  law  of  Virginia. 

Wilson  V.  Shackleford,  5 


WATER    COURSE. 
See  Possession  and  Equity,  No.  4. 
WILLS. 

1.  The  intention  is  to  govern  in  the  con- 
struction of  a  will.  Therefore,  where  a 
testator,  who  devises  his  real  estate  to  his 
children,  and  also  a  sum  of  money  to  one 
of  them,  so  that  his  estate,  both  real  and 
personal,  not  specifically  given,  shall  be 
brought  into  estimate,  and  divided  in  such 
manner  as  to  make  their  portions  equal ; 
the  sum  of  money  bequeathed  as  aforesaid, 
shall  be  taken  into  the  general  estimate, 
although  the  terms  specifically  given,  and 
estimate,  do  not  strictly  apply  to  money; 
it  being  the  plain  intention,  inferred  from 
the  whole  will,  to  make  all  his  children 
equal. 

Calloway,     &c.     v.     Langhorn      & 
Wife,  181 

2.  In  the  construction  of  wills,  the  first 
object  is,  to  gather  the  intention  of  the 
testator  from  the  whole  will;  and  this  in- 
tention must  prevail,  unless  it  violate  some 
rule  of  law. 

Land,  Ac.  v.  Otley,  213 

3.  Where  a  testator  leaves  one  half  of  his 
estate  to  his  wife  for  life,  and  the  use  of 
the  other  half  to  her  until  his  child  or  chil- 
dren come  of  age  or  marry,  with  directions 
that  his  children  shall  be  supported  and 
educated  out  of  his  latter  half ;  the  wife 
had  no  interest  under  this  will,  which, 
upon  her  death  before  the  children  attained 
their  age  or  married,  was  transmissible  to 
her  representatives.  Ibid. 

WRIT  OF  ENQUIRY. 
See  Joint  Action,  No.  1. 
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The  Opinion  of  Chief  Justice  Marshall  in  the  Case  of 
Garnett,  Ex'r  of  Brooke  v.  Macon,  et  al. 


advertisement. 

The  sabjects  involved  in  the  following 
Opinion,  being  of  great  and  general  con- 
cernment, wherever  the  principles  of  the 
Common  and  Chancery  Law  of  England  pre- 
vail; and  the  ability  with  which  they  are 
examined,  induced  me  to  believe  that  its 
publication  would  be  acceptable  to  the  pro- 
fession. 

The  Opinion  contains  a  full  Statement  of 
the  Case,  and  of  the  positions  and  argu- 
ments of  the  Counsel. 

Probably  the  following  Abstract,  will 
not  be  wholly  unaccepfible    to  the  Reader. 

What  circumstances  are  indicative  of  an 
abandonment  of  a  contract  of  sale,  by  a 
vendor,     p.  12-3, 

When  the  lands  are  charged  with  the  pay- 
ment of  debts  in  the  hands  of  the  devisee; 
the  creditor  is  bound  to  proceed  against  the 
Executor,  and  to  exhaust  the  personal  es- 
tate, before  the  lands  become  liable  to  his 
claim,     p.  17,  18. 

Since  the  proceeding  against  the  personal 
representative,  is,  in  substance,  the  foun- 
dation oi  the  proceeding  against  the  heir, 
or  devisee;  the  argument  for  considering  it 
as  prima  facie  evidence  against  the  heir, 
or  devisee,  ma)*  be  irresistable ;  but  it  is 
not  conclusive  as    an  estoppel,      pp.  17,  18. 

A  covenant  never  to  put  a  bond  in 
suit,  is  a  release ;  and  a  release  to  one 
of  several  obligors,  is  a  release  to  his 
co-obligors,  whether  they  be  bound  jointly, 
01  jointly  and  severally.     But 

A  covenant  not  to  sue  one  of  several 
obligors,  whether  they  be  bound  jointly  and 
severally,  or  merely  jointly,  does  not  oper- 
ate as  a  release  to  the  others.  pp.  21, 
24.  27. 

An  Agreement  by  parol,  cannot  release 
an  instrument  of  writing  under  seal.  p.  29. 

Where  all  the  parties  are  before  the  Court, 
at  the  time  of  the  Decree,  and  their  several 
liabilities  are  clearly  ascertained ;  it  is  the 
course  of  the  Court,  to  Decree,  in  the  first 
instance,  against  the  party  who  is  ulti- 
mately responsible,     p.  30. 

The  creditor  by  receiving  one  moiety  of 
his  debt  from  one  co-surety,  does  not 
thereby,  injure  the  other; — nor  can  his 
liability  be  increased,  nor  his  burthen  aug- 
mented, by  the  agreement  of  the  creditor, 
not  to  levy  the  remaining  moiety,  in  any 
possible  state  of  things,  on  the  paying 
surety,     p.  31. 

Where  a  charge  on  lands  is  general,  the 
purchaser  is  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money ; — and  there 
is  00  distinction,  as  to  the  operation  of 
this  rule,  between  a  charge  on  lands  which 
descend  to  the  heir,  or  pass  to  a  devisee, 
subject  to  the  charge ;  and  a  devise  to  Exec- 


utors, or  other  trustees,  for  the  payment 
of  debts,      p.  34. 

What  degree  of  connivance  on  the  part 
of  the  purchaser,  in  acts  which  may  defeat 
the  trust,  will  leave  him  responsible  to  the 
creditor.  This  question  considered,  and 
applied  to  the  case — 

Of  a  contract  for  the  purchase  of 
lands,  equitably  charged  with  the  pay- 
ment of  debts,  and  notice  of  a  debt 
given  to  the  purchaser  between  the  date 
of  the  contract,  and  the  time  when  it  is  to 
be  executed,     p.  36,  37. 

All  persons  acquiring  property  bound  by 
a  trust,  with  notice,  are  considered  as  trus- 
tees,   p.  39. 

A  purchaser  is  subject  to  all  the  conse- 
quences of  notice,  if  he  receive  it  before 
payment  of  the    purchase    money,  p.  39-40. 

A  purchaser  with  notice,  muAt  take  the 
subject  clothed  with  the  trust,  unless  he 
can  bring  himself  with  the  principle,  that 
he  is  not  bound  to  see  to  the  application  of 
the  purchase  money, — this  principle  exam- 
ined,    p.  39-42. 

The  purchaser  of  a  chattel  from  an  Exec- 
utor, is  not  liable  for  the  application  of  the 
purchase  money,  although  such  chattel 
be  given  in  trust  for  a  special  purpose,  or 
be  itsella  specific  legacy.  But  if  the  Ex- 
ecutor sells  to  a  person  who  knows  that 
there  are  no  debts,  or  that  all  the  debts  are 
paid,  or  at  such  undervalue,  as  to  indicate 
fraud,  or  for  payment  of  his  own  debt,  the 
purchaser  will  take  the  property  subject  to 
the  trust,     p.  44. 

The  principle  of  the  cases  which  support 
this  position,  seems  to  be  applicable  to  free- 
hold estates  charged  with  the  payment  of 
debts,     p.  45,  49. 

The  principle  by  which  a  Court  of  Equity 
is  governed,  in  enforcing  the  specific  per- 
formance of  contracts,     p.  15. 

A  specific  performance  will  not  be  decreed 
on  the  application  of  the  vendor,  unless 
his  ability  to  make  such  a  title  as  he 
has  agreed  to  make,  be  unquestionable. 
This  rule  is  not  confined  to  cases  of. 
doubtful  title.  It  applies  to  incum- 
brances of  every  description,  which  may, 
in  any  manner,  embarrass  the  purchaser 
in  the  full  and  quiet  enjoyment  of  his  pur- 
chase,    p.  51,  52. 

The  present  doctrine  of  the  Court  of 
Chancery  of  England,  and  of  the  Courts 
of  the  United  States,  is,  that  where  time 
is  really  material  to  the  parties,  the  right 
to  a  specific  performance,  may  depend  upon 
it.     p.  54. 

A  very  great  change  in  the  value  of  the 
article,  constitutes  a  serious  objection  to  a 
decree  for  a  specific  performance,  when 
claimed  by  the  party  whose  fault  it  is,  that 
the  contract  has  not  been    executed,  p.  57. 
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opinion  of  the  court  delivered  by 
The  Hon.  John  Marshall,  Chief  Justice  of  the  United  States. 


Qarnett,  Ex'r   of  Brooke,  v.  Macon 
and  Others. 
Stanard  and  Leigh,  for  Plaintiff. 
Call,  Wickriam  and    Wm.    Hay,  for    De- 
fendants. 

This  case   was    elaborately  argued.   May 
Term,  1825.     On  the  25th  November,    1825, 
the   following    opinion    was    delivered    by 
MARSHALL,  Chief  Justice. 
Richard  Brooke,  by    his    last   will,    em- 
powered his  ex'rs,  to  sell  his  whole  estate, 
and   William  Garnett,  the   plaintiff,    alone 
proved  the   will,    and    took    the    executor- 
ship upon  himself. 

10  *On  the  10th  of  June,  1818,  William 
Garnett,  sold   the  estate  called  Man- 

tipike,  to  William  H.  Macon,  the  defendant, 
**for  the  sum  of  twenty-two  dollars  per 
acre ;  six  thousand  dollars  of  which  are  to 
be  paid  on  the  first  day  of  January  next, 
when  possession  will  be  given,  and  the  bal- 
ance in  two  equal  annual  payments  from 
that  date,  which  said  two  last  payments, 
are  to  be  secured  by  mortgage  on  the  said 
land.  The  said  William  Garnett  farther 
agrees  to  put  the  present  corn-field  land,  in 
wheat,  the  said  William  H.  Macon  furnish- 
ing the  seed.  And  it  is  farther  agreed,  that 
the  said  William  H.  Macon  is  to  have  power 
to  make  this  agreement  valid  in  one  month 
from  the  date  hereof,  or  to  make  the  same 
null,  and  of  no  effect,  by  giving  due  no- 
tice to  the  said  William  Garnett,  to  that 
purport,  within  the  time  aforesaid." 

On  the  22d  of  August,  William  H.  Macon, 
paid  William  Garnett,  four  thousand  dollars, 
m  part  of  the  first  payment;  but  having 
received  notice  afterward,  that  George 
Brooke,  who  devised  Mantipike  to  Richard, 
had  by  his  last  will,  charged  his  whole  es- 
tate with  the  payment  of  his  debts;  and 
had  in  his  life-time,  become  surety  for 
Carter  Braxton,  in  a  large  sum,  to  Robert 
Campbell,  for  which  a  Decree  had  been 
pronounced  in  the  Court  of  Chancery, 
against  Carter  Braxton,  Robert  Price,  ex'r 
of  George  Brooke,  and  against  the  repre- 
sentatives of  Robert  Page,  who  was  also 
surety  for  Carter  Braxton,  which  Decree  was 
affirmed  in  the  Court  of  Appeals,  in  Octo- 
ber, 1799,  and  remains  unsatisfied ;  and  be- 
ing advised  by  Counsel,  that  he,  having 
notice  thereof,  the  estate  called  Mantipike, 
would  be  charged  with  the  said  debt  in  his 
hands;  he,  on  the  16th  of  December,  ad- 
dressed the  following  letter  to  the  plaintiff : 

**Sir,  I  am  informed  that  Colonel  George 
Brooke,    the   former    owner    of     the 

11  Mantipike  tract  *of  land,  became  Car- 
ter   Braxton's    security    for  a    large 


debt  to  Robert  Campbell,  and  by  his  will, 
charged  his  lands  with  the  payment  of  his 
debts ;  that  the  debt  to  Campbell  is  still 
due,  and  that  the  Mantipike  lands  aie  lia- 
ble to  be  sold  for  the  payment  thereof.  I, 
therefore,  think  proper  to  inform  you,  that 
I  consider  the  contract,  which  I  made  with 
you,  for  the  purchase  of  the  said  tract  of 
land,  as  void ;  and  request  you,  to  return 
me  the  four  thousand  dollars,  which  I  paid 
you,  in  part  of  the  purchase  money,  with 
interest. 

**I  am  Sir,  very  respectfullv, 

*»W.  H.  MACON. »' 

On  the  26th  of  the  same  month,  William 
Garnett,  instituted  his  suit,  in  the  Court 
of  Chancery,  of  the  State,  against  William 
H.  Macon,  and  against  the  representatives 
of  Robert  Campbell,  praying  for  a  specific 
performance  of  the  contract,  and  insists  in 
his  Bill,  that  the  estate  called  Mantipike, 
would  not  be  chargeable  with  the  debts  of 
George  Brooke,  in  the  hands  of  a  purchaser, 
and  insists  also,  for  several  reasons,  which 
are  dilated  at  length,  that  George  Brooke, 
was  not  liable  for  the  debts  to  Campbell, 
and  that  his  devisees  were  not  bound  by 
the  Decree  against  his  Ex'r  or  estopped 
from  contesting  the  claim. 

The  Chancellor  was  of  opinion,  that 
Brooke  had  been  released  by  the  conduct  of 
Campbell,  and  that  a  specific  performance 
of  the  contract  ought  to  be  decreed,  and 
directed  an  account  of  the  rents  and  profits  of 
the  state  received  by  the  Plaintiff,  since 
the  sale:  but,  information  was  received  of 
Campbell's  death,  on  which  the  suit  abated, 
as  to  him,  and  was  revived  against 
William  Keith,  his  representative,  who  ap- 
peared, and  petitioned  that  the  cause  should 
be  removed  into  this  Court;  which  was  or- 
dered accordingly.  Keith,  as  the  represen- 
tative of  Campbell,  has  also  filed  a  Bill 
against  the  representatives,  heirs  and  dev- 
isees of  George  Brooke,  praying  that 
12  *hi8  debt  may  be  paid ;  and  to  this 
Bill,  William  H.  Macon,  is  made  a 
Defendant ;  but  this  suit  is  not  ready  for 
trial. 

In  May,  1820,  William  H.  Macon,  filed 
his  answer,  in  which  he  insists,  that  he 
ought  to  stand  discharged  from  his  con- 
tract, on  account  of  the  lands  being  incum- 
bered with  Campbell's  debt,  of  which  he 
had  no  notice,  and  that  he  purchased,  * 'sup- 
posing the  said  Mantipike  tract  of  land 
was  free  from  incumbrances  and  charges 
of  all  kinds,  except  a  mortgage  by  Richard 
Brooke  to  General  Young,  which  was  rep- 
resented as  of  no  great  moment,  and  which 
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the  complainant  was  to  pay  ofif,  before  he 
made  a  deed  for  the  land  to  this  defendant, 
but  has  failed  to  do  so,  as  this  defendant 
understands." 

He  says,  that  on  examining  the  records, 
which  he  did,  in  consequence  of  receiving 
notice  of  Campbell's  debt,  he  found  the 
question  to  be  so  perplexed  and  intricate, 
that  the  controversy  would  probably  not  be 
determined  during  his  life,  in  consequence 
of  which,  he  resolved  to  abandon  the  con- 
tract, and  addressed  a  letter  to  the  Plaintiff 
giving  notice  of  his  resolution.  That  in 
consequence  thereof,  as  he  presumes,  the 
complainant  kept  possession  of  the  tract  of 
land,  failed  to  tender  a  deed  to  the  Defend- 
ant for  it,  or  to  demand  the  instalment  in 
January,  1819;  and  paid  for  the  seed  wheat 
which  Macon  had  purchased  to  seed  the 
corn-Held,  according  to  the  written  con- 
tract; thus  exhibiting  every  mark  of  a 
reciprocal  abandonment  of  the  contract  on 
his  part ;  and  he  gave  no  indication  to  the 
contrary  till  the  institution  of  this  suit, 
several  months  afterwards. 

In  argument,  the  first  point  which  has 
been  made  by  the  Defendant  Macon,  is, 
that  the  contract  was  abandoned  by  both 
parties. 

It  is  not  pretended  that  there  has  been 
any  express  or  formal  abandonment  on  the 
part  of  the  Plaintiff.  The  allegation  is, 
that  it  is  to  be  implied  from  his  conduct. 
To  sustain  this  implication,  the  con- 
13  duct  of  •the  vendor,  ought  to  be 
such,  as  to  justify  a  reasonable  man, 
in  believing  that  he  acquiesced  in  the 
decision  of  the  vendee,  to  abandon  the  con- 
tract: it  ought  to  be  such  as  might  reason- 
ably influence  the  conduct  of  the  vendee, 
and  induce  him  to  regulate  his  own  affairs 
on  the  presumption  that  he  was  no  longer 
incumbered  by  his  contract.  The  attempt 
of  the  vendor  to  re-sell  the  estate,  or  the 
unequivocal  exercise  of  ownership  over  it, 
unaccompanied  with  any  explanation  show- 
ing that  he  still  considered  the  contract  as 
binding,  might  be  such  an  act;  but  there 
has  been  no  attempt  to  re-sell  the  estate, 
or  any  unexplained  act  of  ownership  over 
it.  On  the  contrary,  a  subpoena  was  taken 
out  within  ten  days  after  the  date  of  the 
letter  of  abandonment,  and  the  Bill,  since 
filed  in  consequence  of  this  subpoena,  claims 
a    specific  performance. 

Had  the  Bill  been  immediately  filed,  and 
the  subpoena  executed,  this  point,  it  is 
presumed,  would  not  have  been  made;  but 
the  Bill  was  not  filed  until  June,  1819,  and 
the  subpoena  wis  not  returned  executed, 
until  January,  1820. 

From  these  circumstances,  the  counsel  for 
the  Defendant,  claim  the  same  advantages 
to  their  client,  as  if  the  Plaintiff  had  ac- 
quiesced silently  in  his  letter  of  the  16th 
December,  1818,  until  the  service  of  the 
subpoena  informed  him,  that  a  suit  was 
depending.  But  I  do  not  think  this  claim 
can  be  supported. 

No  laches  are  imputable  to  the  Plaintiff. 
His  determination  to  insist  on  the  contract, 
seems  to  have  been  immediate;  and  the 
measures  taken  by  him  in  pursuance  of 
that  determination  were  sufficiently  prompt. 
A  subpoena  was  issued,  on  the  10th  day 
after  the  date   of  Colonel    Macon *s   letter, 


but  there  was  not  time  to  execute  it.  New 
process  was  directed,  and  the  law  makes  it 
the  duty  of  the  officers  of  the  Court,  to  at- 
tend to  that  process.  I  do  not  think  the 
delay  which  took  place  in    executing 

14  it,  *can  be  justly    imputed  tu  Colonel 
Garnett,  nor  ought  any  forfeiture  of 

right  to  be  the  consequence  of  that  delay, 
unless  some  injury  to  Colonel  Macon,  had 
resulted  from  it.  No  injury  is  shown  or  al- 
leged, nor  is  it  probable  that  any  can  have 
arisen.  From  the  vicinity  of  the  two  gen- 
tlemen to  each  other,  their  rank  in  life,  the 
common  conversations  which  grow  out  of 
such  controversies,  the  interest  which  the 
parties  took  in  it,  and  the  enquiries  they 
would  naturally  make,  it  is  not  reasonable 
to  suppose,  that  while  the  vendor  was  in 
fact  actively  pressing  bis  suit,  and  contin- 
ually issuing  new  process,  the  vendee  could 
act  upon  the  presumption  that  lie  had 
abandoned  his  contract.  But  if  these  cir- 
cumstances, which  generally  accompany 
transactions  of  this  character,  cannot  be 
considered  as  belonging  to  this  cause,  the 
record,  I  think,  furnishes  satisfactory  evi- 
dence, that  Colonel  Macon,  was  apprised  of 
the  determination  of  Colonel  Garnett,  to 
insist  on  the  specific  performance  of  the 
contract.  Thomas  G.  Smith,  deposes  to  a 
conversation  with  Colonel  Macon,  in  which 
that  gentleman  said,  that  though,  the 
counsel  consulted  by  him  had  been  of  opin- 
ion that  Mantipike  was  bound  for  Caj&p- 
bell's  debt,  the  counsel  consulted  by 
William  Garnett  had  advised  otherwise, 
and  that  William  Garnett  said,  he  did  not 
think  himself  at  liberty,  as  a  representa- 
tive, to  cansel  the  bargain. 

The  deposition  of  James  M.  Garnett  too, 
though  less  explicit,  bears  on  the  same 
point.  The  very  fact,  that  the  vendee  did 
not  repeat  his  demand  for  re-payment  of 
the  four  thousand  dollars,  he  had  advanced, 
shews,  that  he  did  not  suppose  the  vendor 
had  relinquished  the  contract. 

Since  then,  the  vendor  did  never  in  fact, 
relinquish  the  contract,  but  took  early 
measures  to  enforce  its  specific  perform- 
ance; since  the  delay  which  took  place  in 
the  service  of  process,  did  not  proceed  from 
him,  and  did    not   produce   any   real 

15  *mischief    to   the   vendee,    I   cannot 
think  that  the  right  to  enforce  a  spe- 
cific performance  is  in  any  degree   affected 
by  that  delay. 

It  has  been  also  argued,  that  the  vendor 
ought  to  have  done  all  that  was  required 
from  him,  by  the  contract.  He  ooght  to 
have  tendered  possession  and  a  conveyance, 
on  the  first  of  January,  1819. 

He  certainly  might  have  done  so.  Bat 
when  it  is  recollected  that  previous  to  the 
first  of  January,  1819,  he  had  received  a 
letter  from  the  vendee  announcing  bis 
determination  not  to  receive  possession, 
or  a  conveyance,  and  had  himself  resorted 
to  the  laws  for  that  remedy,  which  they 
afford  for  a  broken  contract,  I  cannot  think 
that  the  omission,  if  it  may  be  so  termed, 
ought  to  vary  that  remedy,  so  far  as  re- 
spects a  specific  performance,  whatever 
might  be  its  influence  on  other  qoestions 
which  would  arise  in  the  cause^  ahontd  the 
contract  be  carried  into  execution. 

I  come  now  to    consider  the   validity  of 
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the  objections  made  by  the  vendee,  to  a 
specific  performance  of  the  contract,  sap- 
posing  it  not  to  be  abandoned.  He  com- 
plains, that  the  title  is  incumbered  and 
embarrassed  with  liens,  of  which  he  had 
no  knowledge  when  the  contract  was  made ; 
and  which  would  certainly  have  deterred 
him  from  making  it,  had  they  been  com- 
municated to  him. 

A  Court  of  Equity,  compels  the  specific 
performance  of  contracts,  because  it  is  the 
intention  of  the  parties  that  they  shall  be 
performed.  But  the  person  who  demands 
it,  must  be  in  a  capacity  to  do,  substan- 
tially, ail  that  he  has  promised,  before  he 
can  entitle  himself  to  the  aid  of  this  Court. 
At  what  time  this  capacity  must  exist, 
whether  it  must  be  at  the  date  of  the  con- 
tract, at  the  time  it  is  to  be  executed,  or  at 
the  time  of  the  Decree,  depends,  I  think, 
upon  circumstances,  which  may  vary  with 
every  case.  There  is  no  subject  which 
more  requires  the  exercise  of  a  sound  dis- 
cretion. The  enquiry  in  every  case  of  the 
kind,  must    be,  whether   the    vendor 

16  *could   at    the  time,    have   conveyed 
snch  a  title,  as  the  vendee  had  a  right 

to  demand?  If  he  could  not  then,  whether 
be  can  now?  And  if  he  can,  whether 
there  has  been*  such  a  change  of  circum- 
stances, that  a  Court  of  Equity,  ought  not 
to  compel  the  vendee  to  receive  it?  The  first 
and  great  objection  to  the  title,  is' the  lien 
-supposed  to  be  imposed  on  the  Mantipike 
estate,  by  the  will  of  George  Brooke,  for 
the  payment  of  his  debts. 

In  the  year  1781,  George  Brooke,  made 
his  last  will  in  writing,  in  which  he  de- 
vised as  follows: — * 'After  my  just  debts 
are  paid,  I  give  and  dispose  of  the  remain- 
der of  my  estate,  in  the  manner  following" 
Ac  The  testator  was  then  seised  and  pos- 
sessed of  Mantipike,  which  he  devised  to  his 
son  Richard.  Richard  Brooke,  entered 
upon  the  property  devised  to  him,  and  re- 
mained in  possession  of  it,  until  his  death, 
which  happened  in  the  year  1816.  By  his 
last  will,  he  empowered  his  Executors,  or 
snch  of  them  as  might  act,  to  sell  his  land. 
William  Garnett  the  Plaintiff,  alone  quali- 
fied as  Executor  to  the  will,  and  sold  the 
land  to  the  defendant  William  H.  Macon, 
without  any  intimation  of  the  existence  of 
Campbell's  claim,  or  that  George  Brooke  had 
charged  his  land  with  the  pavment  of  his 
debts. 

He,  now  contends,  that  this  claim  con- 
stitutes no  obstacle  to  a  specific  perform- 
anoe,  of  the  contract,  because: — First,  it 
was  not  one  of  George  Brooke's  just  debts, 
at  the  date  of  his  will,  or  at  the  time  of 
his  death.  Second,  if  it  was  a  just  debt, 
it  does  not  charge  the  estate  in  the  hands 
of  William  H.  Macon. 

First.  Is  the  claim  now  made  by  Keith, 
00  the  part  of  Campbell,  for  a  debt  legally 
due  from  the  estate  of  George  Brooke,  de- 
ceased? 

As  the  suit  for  that  claim  is  now  pend- 
in|r,  and  is  not  yet  ready  for  hearing,  any 
positive  decision  respecting  it,  would,  per- 
haps, be  premature.  It  is,  however,  in  the 
power  of  the  Court,  to  form  opinions 

17  *on  some  points  of  that  case,  subject, 
indeed,  to   future   revision ;    because 

the  facts  on  which    those  points  must  cer- 


tainly depend,  are  in  the  record ;  aiid  it  may 
be  proper  to  do  so,  because,  if  the  claim  be 
obviously  unfounded,  the  course  of  the  Court 
would  be  different  from  what  it  ought  to 
be,  if  any  strong  presumptions  exist  in  its 
favour. 

The  Defendants  insist,  that  the  Decree 
against  the  personal  representatives  of 
George  Brooke,  is  conclusive  evidence 
against  his  devisee,  of  the  existence  of 
the  debt. 

The  cases  cited  by  counsel,  in  support  of 
this  proposition,  do  not  decide  the  very 
point.  Not  one  of  them  brings  directly 
into  question,  the  conclusiveness  of  a  judg- 
ment against  the  Executor,  in  a  suit  against 
the  heir  or  devisee.  They  undoubtedly, 
show,  that  the  Executor  completely  repre- 
sents the  testator,  as  the  legal  owner  of  bis 
personal  property,  for  the  payment  of  his 
debts  in  the  first  instance,  and  is,  conse- 
quently, the  proper  person  to  contest  the 
claims  of  his  creditors.  Tet,  there  are 
strong  reasons  for  denying  the  conclusive- 
ness of  a  judgment  against  an  Executor  in 
an  action  against  the  heir.  He  is  not  a 
party  to  the  suit, — cannot  controvert  the 
testimony, — ^adduce  evidence  in  opposition 
to  the  claim, — or  appeal  from  the  judgment. 
In  case  of  a  deficiency  of  assets,  the  Exec- 
utor may  feel  no  interest  in  defending  the 
suit,  and  may  not  choose  to  incur  the 
trouble  or  expense  attendant  on  a  laborious 
investigation  of  the  claim.  It  .would  seem 
unreasonable  that  the  heir,  who  does  not 
claim  under  the  Executor,  should  bei  es- 
topped by  a  judgment  against  him. 

lu  the  case  against  Munford's  heirs,  in 
this  Court,  the  question  was  decided  against 
the  conclusiveness  of  such  a  judgment,  and 
I  am  not  satisfied  that  the  decision  was 
erroneous. 

This  case,  however,  varies  from  that,  in 
a  material  circumstance.  In  that  case, 
the  heir  was  bound  by  the  obligation 
of  the  ancestor,  and  was  liable  to 
18  *the  creditor  directly.  In  this  case, 
the  creditor  is  bound  to  proceed 
against  the  Executor  and  to  exhaust  the 
personal  estate  before  the  lands  become 
liable  to  his  claim.  The  heir,  or  devisee, 
may  indeed,  in  a  Court  of  Chancery,  be 
united  with  the  Executor  in  the  same  ac- 
tion, but  the  Decree  against  him,  would  be 
dependant  on  the  insufficiency  of  the  per- 
sonal estate.  Since,  then,  the  proceeding 
against  the  Executor,  is,  in  substance,  the 
foundation  of  the  proceeding  against  the 
heir,  or  devisee,  the  argument  for  consider- 
ing it  as  prima  facie  evidence,  may  be  ir- 
resistable,  but  I  cannot  consider  it  as  an 
estoppel.  The  judgment  not  being  against 
a  person  representing  the  land,  ought,  I 
think,  on  the  general  principle,  which  ap- 
plies to  giving  records  in  evidence,  to  be 
re-examinable  when  brought  to  bear  upon 
the  proprietor  of  the  land. 

It  was  said,  but  not  pressed,  by  the  coun- 
sel for  the  Plaintiff,  that  the  Decree  of  the 
Court  of  Chancery,  was  not  even  prima 
facie  evidence  against  the  representatives 
of  George  Brooke.  I  do  not  concur  with 
him  in  this  proposition ;  but  if  I  did,  it 
would  not,  I  think,  materially  affect  this 
case.  The  Decree  was  against  Braxton,  as 
well    as     against    tlie   representatives    of 
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Brooke  and  Page ;  and  is  admitted  to  be  cou- 
clnsive  against  Braxton  and  his  represen- 
tatives. They  could  never  be  permitted  to 
deny  that  Braxton  owed  Campbell  the 
money  specified  in  that  Decree. 

The  undertaking,  on  which  the  Decree 
was  pronounced  against  Brooke's  ex'r  is 
dated  in  1775,  and  promises,  under  seal, 
to  stand  security  for  Braxton  to  Campbell, 
for  the  sum  then  due.  This  sum  is  fixed  by 
the  Decree  against  Braxton ;  and  the  de- 
fence now  set  up  for  Brooke,  does  not  con- 
trovert that  Decree  as  to  Braxton,  but  insists 
on  several  circumstances  which,  as  they 
contend,  discharge  Brooke  from  the  liabil- 
ity incurred  by  his  undertaking,  as  Brax- 
ton's surety. 

19  *The  first  of  these  is,  the  release  of 
Broad-neck,  which  had  been  mort- 
gaged for  the  debt,  in  1769,  when  the  Bills 
drawn  by  Braxton  and  sold  to  Campbell, 
came  back  protested.  William  Aylett  and 
George  Brooke,  became  sureties  to  Camp- 
bell for  this  debt. 

On  the  2l8t  day  of  May,  in  the  year  1773, 
Campbell  joined  Braxton  in  a  conveyance 
of  the  mortgaged  premises  to  John  Sher- 
mer,  which  it  recorded  in  September  of  the 
same  year.  On  the  15th  of  December,  1775, 
Aylett  and  Brooke  transmit  to  Campbell 
an  instrument  of  writing  under  seal,  which 
after  reciting  a  former  underaking  as  sure- 
ties for  Braxton,  contains  these  words: 
**We  therefore,  in  consideration  of  our 
former  agreement,  do  promise  and  oblige 
ourselves  to  stand  security  for  the  said 
Braxton  to  the  said  Campbell,  his  heirs, 
executors,  administrators  and  assigns,  for 
the  sum  of  money  now  due  from  the  said 
Braxton  to  the  said  Campbell." 

It  is  contended  for  the  Plaintiff,  that 
this  suretyship  was  probably  undertaken, 
in  the  confidence  that  the  mortgaged  prop- 
erty was  amply  sufiicient  to  discharge  the 
debt,  and  that  Campbell,  by  releasing  this 
property  without  the  consent  of  the  sure- 
ties, discharged  them. 

There  would  be  great  force  in  this  objec- 
tion, had  the  release  of  the  mortgaged 
premises  been  dated  subsequent  to  the  en- 
gagement made  by  Aylett  and  Brooke. 
But  that  engagement  was  dated  in  Decem- 
ber, 1775,  and  the  deed  of  conveyance  by 
Braxton  and  Campbell  to  Shermer,  was 
recorded  in  September,  1773.  No  evidence 
exists,  that  either  the  mortgage  or  its  re- 
lease, was  communicated  to  Aylett  or 
Brooke,  other  than  the  presumption  arising 
from  the  notoriety  of  such  transactions, 
and  from  the  fact  that  both  deeds  were  re- 
corded. These  circumstances  are  precisely 
as  strong  to  prove  a  knowledge  of  the  deed 
to  Shermer,  as  of  the  deed    to  Camp- 

20  bell,  *vvcre    it  even  proved    that  the 
first  bond  of  Aylett  and    Brooke,  an- 

teceded  the  deed  to  Shermer.  The  under- 
taking made  in  December,  1775,  cannot  be 
presumed  to  have  been  induced  by  a  deed 
of  mortgage  which  had  been  released  more 
than  two  years,  and  although  it  is  expressed 
to  be  made  in  consideration  of  the  prior 
undertaking,  yet  that  prior  undertaking 
would  not  have  been  renewed,  under  cir- 
cumstances, which,  in  the  opinion  of  the 
parties  themselves  absolved  them  from  it, 
both  in  law    and  conscience.     The    fair  in- 


ference from  this  renewal  is,  that  the  par- 
ties being  mutual  friends,  the  conveyance 
to  Shermer  was  with  the  knowledge  and  as- 
sent of  all. 

The  second  objection  arises  from  a  fact, 
which  is  considered  as  an  implied  release 
of  Aylett  from  his  joint  obligation  with 
Brooke. 

On  that  instrument,  is  this  indorsement, 
**  August  6th,  1777,  I  do  oblige  myself  to 
perform  every  engagement  that  Colonel 
William  Aylett,  was  bound  by  the  within, 
to  perform,  and  to  be  considered  as  one  of 
the  securities  of  Wm.  Braxton,  in  the  room 
of  Colo.  Aylett.  Witness  my  band,  this 
6th  day  of  Aug.  1777.    **ROBERT  PAGE." 

It  is  contended,  that  this  indorsement 
must  be  considered  as  made  with  the  con- 
sent of  Campbell,  who,  from  its  terms,  and 
from  suing  the  representatives  of  Brooke 
and  not  of  Aylett,  must  be  considered  as 
having  agreed  to  discharge  Aylett. 

The  inference  is,  I  think,  a  fair  one. 
The  instrument  always  remained  in  pos- 
session of  Campbell,  who  must  be  presamed 
to  have  been  privy  and  assenting  to  the  in- 
dorsement ;  and  who  has  avowed  it,  by  his 
suit. 

It  is  insisted,  that  the  legal  effect  of  this 
agreement  is  to  discharge  Brooke  as  well 
as  Aylett,  because  the  release  of  one  joint 
obligor,    releases  the  other. 

It  is  obvious  that  the  release  of 
21  Brooke  was  not  ^^contemplated  by  the 
parties.  If  such  be  the  effect  of  the  in- 
strument; an  operation  is  given  to  the 
words,  which  they  do  not  naturally  import, 
and  which  the  parties  could  never  have 
foreseen  or  intended.  If  a  positive  rule  of 
law  require  such  a  construction,  the  Conrt 
must  make  it;  but  the  construction  can  be 
justified  only  by  a  positive  and  well  settled 
rule.  The  common  rule  of  law,  and  it 
seems  also,  to  be  the  rule  of  reason,  is, 
that  words  shall  subserve  the  intent;  bat 
when  the  reverse  of  this  rule  is  to  be 
adopted,  and  both  the  words  and  the  intent 
of  an  agreement  are  to  yiel'i  to  a  technical 
principle,  that  principle  ought  to  be  sus- 
tained by  decisions  of  unquestionable  au- 
thority, the  application  of  which,  cannot  be 
doubted. 

The  principle  is,  that  a  covenant  never 
to  put  a  bond  in  suit,  is  a  release ;  and,  it 
is  also  settled,  that  a  release  to  one  of  sev- 
eral obligors,  is  a  release  to  his  co-obligors. 

Both  these  points,  have  been  frequently 
decided;  and  the  Plaintiff  is  certainly  en- 
titled to  the  benefit  of  those  decisions,  as 
far  as  they  apply  to  his  case. 

The  principle  will  be  found  in  anj 
abridgment, (a)  or  general  treatises  on  the 
subject,  with  a  reference  to  the  cases, 
which  establish  it.  In  no  one  of  them,  does 
the  obligation  contain  any  other  partj, 
than  him  with  whom  the  covenant  is  made. 
In  all  of  them,  the  covenant,  if  broken, 
gives  a  right  of  action  to  the  parties  bound 
in  the  obligation,  and  the  measure  of  their 
damages  is  given  by  the  recovery  of  the 
obligee  in  his  suit  against  them.  If  A.  i* 
bound  to  B.  in  an  obligation,  and  tbef 
enter  into  a  covenant,  stipulating  that  it 
shall  never  be  put  in  suit,  notwithstanding 


(a)  See  5  Bac.  Abr.  TiL  Release  (A)  2.  p.  [688]  Ed- 
Qwil. 
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which  B.  puts  it  in  suit,  this  breach  of 
covenant  gives  A.  an  action  against  B. 
ia  which  he  must  recover  in  damages,  pre- 
cisely the  sum  to  which  the  judgment  ob- 
tained by  B.  may  amount.  To  avoid 
circuity  of  action,  this  covenant  may  be 
pleaded  as  a  release. 

22  *Thns  far  the  cases  go;  and  if  there 
be  one  which  goes  farther,  I  have  not 

found  it.  To  bring  himself  within  their 
letter,  Brooke,  ought  to  show  a  covenant, 
in  which  Campbell  stipulates  with  Aylett 
and  himself,  never  to  put  their  bond  in  suit. 
To  bring  himself  within  their  spirit,  he 
oaght  to  show  some  agreement  giving  him 
an  action  against  Campbell,  in  which  his 
right  would  be  commensurate  with  any 
judgment  Campbell  might  obtain  against 
him.  In  such  a  case,  and  in  such  a  case 
only,  would  the  principle  of  the  decision 
relied  on,  apply;  because,  in  such  a  case 
only,  the  sole  effect  of  leaving  the  instru- 
ment to  operate  according  to  its  language, 
would  be  to  produce  circuity  of  action.  In 
such  a  case  too,  the  parties  can  have  no 
or.ber  intention  than  to  defeat  the  obliga- 
tion. It  is  the  sole  object  and  effect  of 
their  covenant.  To  construe  such  an  in- 
strument then,  as  a  release,  is  to  give  it 
the  effect  intended  by  the  parties. 

I  think  the  proposition  may  be  stated, 
without  fear  of  its  being  disproved  by  the 
books,  that  a  covenant  containing  no  words 
of  release,  has  never  been  construed  as  a 
release,  nnless  it  gave  to  the  party  claim- 
ing that  construction,  a  right  of  action, 
which  would  precisely  countervail  that  to 
which  he  was  liable;  and  nnless  also,  it 
was  the  intention  of  the  parties,  that  the 
last  instrument,  should  defeat  the  first. 

This  general  view  of  the  precedents  on 
which  the  plaintiff  relies,  would  be  suffi- 
cient to  satisfy  my  mind,  that  they  do  not 
apply  to  the  case  under  consideration,  had 
not  the  contrary  opinion  been  urged  at  bar, 
with  all  the  earnestness  of  conviction,  and 
been  supported  by  an  authority,  given  on 
the  case  Itself,  which  is  entitled  to  the 
utmost  respect.  I  shall,  therefore,  look 
farther  into  the  question,  and  examine 
some  cases  and  principles,  which  are  ad- 
verse to  the  construction  claimed  by  the 
Plaintiff's  counsel. 

23  *L,acy  v.  Kynaston,  (2  Salk.  S7S,  12 
Mod.    551,)     [2  Ld.    Ravm,  688,]  was 

in  substance  this, — Articles  were  entered 
into  by  the  members  of  a  company  of  com- 
medians,  binding  themselves,  to  pay  one 
hundred  pounds,  to  the  representative  of 
the  Plaintiff's  intestate,  who  was  a  member 
of  the  company,  within  three  months  after 
his  death,  should  he  continue  to  act  during 
his  life.  The  action  was  brought  against 
Kynaston,  who  was  also  a  member  of  the 
company,  and  the  declaration  avers,  that 
Plaintiff's  intestate,  did  continue  to  act  dur- 
ing his  life.  The  Defendant  pleads  in  bar, 
articles  subsequently  entered  into,  by  the 
same  parties,  including  the  Plaintiff's  in- 
testate, stipulating  jointly  and  severally, 
that  if  the  Defendant,  Kynaston,  should 
give  notice  of  his  intent  to  give  over  act- 
infi:  in  said  companies  he  shou'd  be  free 
and  discharged  of  and  from  all  debts,  &c. 
entered  into  by  him,  on  account  of  the  com- 
pany, and  that  the  Plaintiff's  intestate,  and 


the  rest,  should  save  harmless  and  indem- 
nify the  Defendant,  from  all  such  debts, 
&c,  or  any  matter  or  thing  relating  to  the 
company.  To  this  plea,  the  Plaintiff 
demurred  and  the  only  question  was, 
whether  the  articles  amounted  in  law  to  a  de- 
feasance or  release,  or  were  to  be  construed 
only  as  a  covenant.  The  Court  was  of  opin- 
ion, that  it  was  only  a  covenant,  for  several 
reasons,  which  are  assigned  in  the  opin- 
ion. In  discussing  the  question,  the  prin- 
ciple, that  a  perpetual  covenant  amounts 
to  a  release,  was  particularly  considered, 
and  the  reason  given  for  construing  such 
a  covenant  as  a  release,  is  to  avoid  circuity 
of  action,  ^^ Because"  says  the  Court, 
**  there,  one  should  precisely  recover  the 
same  damage  that  he  had  suffered  by  the 
others  suing  the  bond.  A.  is  bound  to  B. 
and  B.  covenants  never  to  put  the  bond  in 
suit  against  A.,  if  after  B.  will  sue  A. 
upon  the  bond,  he  may  plead  the  covenant, 
by  way  of  release.     But  if  A.  and  B. 

24  be   jointly  and    severally    ^'bound    to 
C.  in  a  sum  certain  ;  and  C.  covenants 

with  A.  not  to  sue  him,  that  shall  not  be  a 
release,  but  a  covenant  only ;  because  the 
covenants  only,  not  to  sue  A.  but  does  not 
covenant  not  to  sue  B.  for  the  covenant  is 
not  a  release  in  its  nature,  but  only  by 
construction,  to  avoid  circuity  of  action; 
for  when  he  covenants  not  to  sue  one,  he 
still  has  a  remedy,  and  then  it  shall  be  con- 
strued as  a  covenant,  and  no  more."  The 
same  point  was  determined  in  Dean  v.  New- 
hall,  (8  T.  R.  168,)  in  which  the  authori- 
ties were  reviewed  at  length,  and  a  decision 
of  great  importance  was  taken,  between  an 
actual  and  a  constructive  release. 

It  has  been  insisted  by  the  Plaintiff's 
counsel,  that  these  cases  do  not  apply,  be- 
cause they  relate  to  obligations  which  were 
joint  and  several:  whereas,  the  obligation 
of  Aylett  and  Brooke  was  joint. 

This  objection  merits  consideration. 

It  is  admitted  to  be  law,  that  a  release 
to  one  of  several  obligors,  whether  they  be 
bound  jointly,  or  jointly  and  severally,  dis- 
charged the  others,  and  may  be  pleaded  in 
bar,  by  all.  (2  Saund.  [48  aj  note;  2  Salk. 
574;  12  Mo.  550.)  That  the  obligation  ia 
joint,  or  joint  and  several,  then,  can  make 
no  difference,  if  there  be  an  actual  release. 
The  difference,  if  there  be  any,  consists 
in  the  construction  of  the  instrument.  The 
same  words,  it  may  be  contended,  would 
amount  to  a  release  of  a  joint  obligation, 
which  would  not  release  one  which  was 
joint  and  several. 

Has  this  ever  been  so  determined?  I  can 
only  say,  if  it  has,  I  have  not  found  the 
cane.  In  the  absence  of  authority,  the 
proposition  must  rest  upon  its  reasonable- 
ness, and  on  analogy. 

The  reason  assigned  by  the  Plaintiff  in 
support  of  this  distinction,  is  that  which 
is  given  by  the  Court  in  Lacy  v.  Kynaston. 
In  case  of  an  obligation  which  is  several 
as  well  as  joint,  the  Plaintiff  may  still  sue 
the  obligor,  to    whom    the    covenant 

25  does  not  apply,  'without  violating 
his  engagement,  or  subjecting  him- 
self to  a  suit;  whereas,  if  the  obligation  be 
joint  only,  both  obligors  must  be  joined  in 
the  action.  There  is  certainly  much  in  this 
argument,   which    deserves    consideration. 
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Without  admitting  its  conclasiveneas, 
which  lam  far  from  doing,  it  is  necessary, 
as  an  indispensable  preliminary  to  its  ap- 
plication to  the  cause  at  bar,  to  shew  that 
the  indorsement  on  the  bond  of  Aylett  and 
Brooke,  amounts  to  an  agreement  on  the 
part  of  Campbell,  not  to  sue  Aylett,  on 
which  agreement  Aylett  might  recover 
damages  equivalent  to  those  he  had  sus- 
tained by  the  suit. 

I  do  not  think  this  is  shown.  Aylett  is 
no  party  to  the  indorsement,  and  it  is  only 
upon  the  intention,  that  Campbell  can  be 
considered  as  coming  under  any  stipulation 
to  him.  What,  then,  was  his  intention? 
Certainly  not  to  discharge  the  obligation. 
The  indorsement  supposes  the  obligation  to 
remain  in  full  force,  and  is  received  in  the 
confidence,  that  it  does  remain  in  force. 
It  may  well  be  doubted,  whether  a  destruc- 
tion of  the  obligation  would  not  also  de- 
stroy the  indorsement;  for.  Page  agrees 
only  to  stand  in  the  place  of  Aylett,  in  the 
obligation,  and  if  that  be  annulled,  it  is 
by  no  means  clear,  that  Page  is  bound  to 
any  thing.  Were  this  even  otherwise,  it 
is  very  certain,  that  Page  would  be  placed 
in  a  situation  entirely  different  from  what 
he  intended.  If  the  indorsement  is  to  be 
considered  as  a  substantive  agreement,  re- 
ferring to  the  obligation,  for  the  sole  pur- 
pose of  ascertaining  the  sum  for  which 
he  was  bound,  and  remaining  in  force  after 
the  destruction  of  that  obligation,  then 
Page  would  be  liable  to  Campbell  for  the 
whole  debt,  without  retaining  that  recourse 
against  Brooke  for  a  moiety  of  it,  which 
Aylett  certainly  possessed.  He  would  not 
then  stand  in  the  room  of  Col.  Aylett,  as 
the  indorsement  imports,  but  in  the  room 
of  both  Aylett  and  Brooke,  which  the  in- 
dorsement does  not  import.  To  con- 
26  strue  ^Campbell's  assent  to  this 
indorsement,  then,  as  an  agreement 
not  to  sue  Aylett,  if  the  effect  of  that  agree- 
ment would  be  to  destroy  the  obligation, 
would  be  to  defeat  the  plain  intention  of 
the  parties,  and  effect  an  object  they  de- 
signed to  guard  against.  This  is  not  to  be 
tolerated,  if  the  act  can  be  otherwise  con- 
strued. I  can  perceive  no  difficulty  in 
doing  so.  The  intention  of  the  indorse- 
ment, being  to  secure  Col.  Aylett,  against 
the  claim  of  William  Campbell,  and  to 
transfer  his  liability  to  Mr.  Page,  leaving 
Mr.  Brooke  still  bound,  the  indorsement 
must  be  so  construed,  as  to  give  full  effect 
to  the  whole  of  this  intention,  so  far  as  its 
words  will  justify.  Now,  if  by  supposing 
an  agreement  on  the  part  of  Campbell  not 
to  sue  Aylett,  we  plainly  defeat  the  inten- 
tion of  the  parties,  and  probably  annul  the 
instrument  itself,  we  ought  not  to  suppose 
such  an  agreement,  but  some  other  more 
congenial  to  their  views.  Their  object 
would  be  effected  by  joining  Aylett  in  the 
suit  on  the  obligation,  and  either  not  pro- 
ceeding to  judgment  against  him,  or  not 
using  the  judgment  when  obtained.  If  it 
were  true,  that  the  suit  could  never  he 
brought  against  Brooke  without  joining 
Aylett,  in  the  writ,  it  would  be  much  more 
rational  to  suppose  that  an  agreement  for 
his  security,  omitting  to  describe  the  mode 
by  which  it  was  to  be  effected,  was  to  be 
carried  into  execution  by  means  consistent 


with  other  objects  plainly  intended  by  the 
parties,  than  by  means  which  must  defeat 
those  objects. 

The  respect  which  the  law,  in  all  such 
cases,  pays  to  the  intention  with  which  an 
instrument  is  executed  may  receive  some 
illustration  from  the  difference  between  the 
construction  of  a  perpetual  and  of  a  tem- 
porary covenant,  not  to  put  a  bond  in  sail. 
Precisely  the  same  words,  which,  in  a  per- 
petual covenant,  is  a  bar  to  an  action,  can- 
not, if  used  in  a  temporary  covenant,  be 
pleaded  to  an  action  brought  during  the 
suspension.  Wh^  is  this?  If  the  perpetual 
covenant  can  bar  the   action  for  ever 

27  why    *may  not  the   temporary   cove- 
nant be  pleaded  to  an  action  brought 

while  the  suspension  exists?  The  reason 
of  the  distinction  is  founded  in  the  princi- 
ple, that  a  personal  action  once  suspended, 
is  gone  for  ever.  Although,  therefore,  it 
is  the  intention  of  the  parties  to  suspend 
the  action,  and  although  this  intention  is 
expressed  by  their  words ;  yet  as  the  conse- 
quence of  giving  effect  to  this  intention 
would  be  to  destroy  another  more  impor- 
tant object ;— the  validity  of  ?  n  instrument 
not  designed  to  be  destroyed, — such  a  cove- 
nant is  not  allowed  to  constitute,  even  a 
temporary  bar,  but  the  party  injured  by  it» 
breach  must  take  his  remedy  by  a  cross 
action  upon  it. 

On  general  principles,  then,  I  should,  in 
the  absence  of  express  authority,  be  led  to 
the  conclusion,  that  a  covenant  with  one  of 
several  joint  obligors  not  to  sue  him,  could 
not  be  pleaded  as  a  release.  But  the  very 
case,  has,  I  think,  been  decided. 

In  Button  v.  Eyre  (1  Marshall,  603,  [6 
Taunt.  289,])  which  was  cited  by  Mr.  Call, 
the  action  was  brought  for  money  paid  to 
the  use  of  the  Defendant.  The  Plaintiff 
and  Defendant  being  partners,  entered  into 
a  deed  on  the  26th  August,  1809,  to  dissolve 
their  partnership,  on  the  1st  of  January, 
1810;  and  agreed  that  neither  would  in  the 
meantime,  contract  any  debt  on  the  credit 
of  the  firm.  On  the  27th  of  October,  1810, 
the  Defendant  executed  an  assignment  of 
all  his  property  to  Trustees,  for  the  benefit 
of  his  creditors ;  in  consideration  of  which, 
the  creditors  covenanted  and  agreed  with 
the  Defendant  not  to  sue  him,  on  account 
of  any  debt  due  to  them  from  him ;  and 
that  in  case  they  did  sue  him,  the  deed  of 
assignment  should  be  a  sufficient  release  and 
discharge  for  him.  The  Trustees  sold  the 
property  assigned  to  them,  and  paid  five 
shillings  in  the  pound,  to  the  creditors, 
after  which,  the  Plaintiff  paid  the  residue  of 
certain  debts,  contracted  by  the  defendant 
between  the  date  of  the  agreement  and  the 
time    of   dissolution,    on    the    credit 

28  *of  the  firm,  for  which    this  suit  was 
brought.     It    was  contended    for    the 

Defendant,  that  the  covenant  not  to  sue 
him,  being  perpetual,  was  a  release,  not 
only  to  him,  but  to  his  partner  also;  and 
that  the  payment,  being  voluntary,  gave 
no  cause  of  actipn. 

It  is  observable,  that  this  case,  is  stronger 
than  that  under  consideration  would  be, 
did  the  indorsement  made  by  Page,  on  the 
bond  of  Aylett  and  Brooke,  even  contain 
a  stipulation  that  no  suit  should  be  brought 
against  Aylett,  because,  the  instrument  pro** 
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Tide»  ezprcMly,  that  in  ca^e  snit  sboald  be 
brought,  the  deed  ot  asaignnietit  ahoold  be 
a  BuflBcieat  release  aad  discharge. 

In  delivering  the  opinion  of  the  Coart, 
Lord  Chief  Justice  Gibba,  noticed  the  cases 
of  Lacj  V.  Kynaston,  and  Dean  v.  New- 
hall;  but  obserying  the  circumstance,  that 
those  cases  were  on  joint  and  several  obli- 
gations, and  were  therefore,  not  direct  au- 
thority for  the  case  before  the  Court,  he 
added,  **we  must  look  at  the  principle  on 
which  the  rule  has  been  applied,  that  a 
covenant  not  to  sue,  shall  operate  as  a  re- 
lease. Now,  where  there  is  only  A.  on 
one  side,  and  B.  on  the  other,  the  inten- 
tion of  the  covenant  by  A.  not  to  sue  B. 
must  be  taken  to  mean  a  release  to  B.  who 
is  accordingly,  absolutely  discharged  from 
the  debt,  which  A.  undertakes  never  to  put 
in  suit  against  him.  The  application, 
therefore,  of  the  principle,  in  that  case, 
not  only  acts  in  prevention  of  the  circuity 
of  action,  but,  falls  in  with  the  clear  in- 
tention of  the  parties.  But  in  a  case  like 
the  present,  it  is  impossible  to  contend 
that,  by  a  covenant  not  to  sue  the  defend- 
ant, it  was  the  intention  of  the  covenan- 
tors, to  release  the  Plaintiff,  who  was  able 
to  pay  what  his  partner  might  be  deficient 
in.  It  would  have  been  an  easier  and  a 
shorter  method  to  have  given  a  release, 
than  to  make  this  covenant.  The  only 
reason,  therefore,  for  their  adopting  this 
course,  was,  that  they  did  not  choose 
29  to  execute  *a  release  to  the  Defend- 
ant, because,  that  would  also,  have 
operated  as  a  release  to  the  Plaintiff; 
whereas  they  considered  that  a  bare  cove- 
nant not  to  sue  the  Defendant,  would  not 
extend  to  his  partner.  As,  therefore,  the 
terms  of  the  covenant  do  not  require  such 
a  construction,  and  as  such  construction 
would  be  manifestly  a^^ainst  the  intention 
of  the  parties,  we  are  decidedly  of  opinion, 
that  it  ought  not  to  be  permitted  so  to 
operate." 

I  can  add  nothing  to  the  language  of 
Chief  Justice  Gibbs,  to  show  farther  the 
direct  application  of  this  case  to  that  under 
the  consideration  of  the  Court.  That  this, 
was  not  a  joint  obligation,  but  a  joint  as- 
sumpsit, constitutes,  I  think,  no  difference 
in  the  cases. 

In  considering  a  principle  of  construc- 
tion, which  rests  entirely  on  a  technical 
and  positive  rule,  as  defeating  a  plain 
intention  it  may  not  be  altogether  improper 
to  consider  the  action  of  other  technical 
principles  on  the  case. 

It  is  clear,  that  if  this  indorsement  be 
construed  as  an  agreement  between  Camp- 
bell and  Page,  who  is  a  stranger  to  the 
bond,  it  cannot  release  Brooke,  the  obligor. 
This  is  expressly  stated  by  the  Court  in 
the  case  of  I^acy  v.  Kynaston.  But  if  it 
be  considered  as  an  agreement  between 
Campbell  and  Aylett,  still,  it  is  an  agree- 
ment by  parol  only,  and  an  agreement  by 
parol,  cannot  release  an  instrument  of 
writing  under  seal.  This  subject  is  dis- 
cussed in  2  Saunders,  47  in  a  note  of  Mr. 
Williams.  Brooke  does  not  allege  satisfac- 
tion of  the  contract,  but  a  discharge  from 
it.  He  does  not  allege  performance,  but 
that  he  is  not  bound  to  perform.  The  in- 
strument which  will  sustain  such  a  defence. 


must  be  of  equal  dignity,  with    that  which 
it  professes  to  dissolve. 

According  to  the  best  view   I  can  take  of 
the  question,  I  cannot  consider  the  indorse- 
ment made  by  Page  on  the    bond  of  Aylett 
and     Brooke,      as     implying       any 

30  'agreement  on  the  part  of  Campbell, 
which   could  be    used  by    Brooke    in 

Law  or  Equity  as  a  release. 

The  next  objection  to  Campbell's  claim 
is,  that  the  estate  of  Robert  Page,  ought 
to  be  exhausted,  before  recourse  is  had  to 
Brooke;  because  in  June,  1792,  Braxton 
mortgaged  sundry  slaves  to  Page  and 
White,  to  idemnify  Page,  on  account  of  his 
suretyship,  and  White,  for  suretyships  en- 
tered into  by  htm.  Braxton  was  afterwards 
taken  in  execution  at  the  suit  of  Richard 
Adams,  upon  which.  Page  and  White, 
agreed  that  a  Au£Bcient  portion  of  the 
mortgaged  property  should  be  sold  to 
discharge  the  execution.  It  is  contended 
on  the  part  of  Brpoke  that  he  has  an  equal 
Interest  with  Page,  in  this  mortgage,  that 
it  was  the  duty  of  Page,  to  see  to  its  appli- 
cation to  the  discharge  of  the  debt,  for 
which  they  were  both  bound,  and  that  he  is 
liable  first,  for  his  negligence  in  allowing 
the  property  to  be  wasted ;  and  secondly, 
for  having  allowed  a  part  of  it  to  be  applied 
to  a  different  object. 

As  Campbell  was  not  party  or  privy  to 
this  transaction,  it  can  give  Brooke  no 
claim  on  Campbell,  were  it  even  admitted 
to  give  him  an  equity  against  Page.  It  is 
undoubtedly  the  course  of  the  Court,  to  De- 
cree in  the  first  instance,  against  the  party 
who  is  ultimately  responsible;  but  this  is 
only  done  where  the  parties  are  before  the 
Court,  at  the  time  of  the  Decree,  and  their 
several  liabilities,  are  clearly  ascertained. 
It  would  be  alike  unprecedented  and  un- 
reasonable, to  anticipate,  in  this  action, 
the  liability  of  Page  to  Brooke,  for  a 
transaction  not  before  the  Court;  and  to 
compel  Campbell  to  resort  to  that  liability, 
and  to  forego  his  direct  claim  on  his  imme- 
diate debtor,  and  that  without  any  proof  of 
the  competency  of  Page's  estate,  to  satisfy 
the  unascertained  equity  of  Brooke.  The 
unreasonableness  of  such  a  pretension  seems 
so  obvious,  that  I  presume  it  is  brought 
forward  only  on  account  of  its  connection 
with  a  subsequent  transaction  between 
Page  and  Campbell. 

31  *On  the  6th  of  June,  1821,  artir.leir 
of  agreement  were  entered  into  be- 
tween the  representatives  of  Page,  and  the 
Attorney  in  Fact,  of  Campbell,  in  which 
Campbell  agrees  in  consideration  of  one 
moiety  of  the  whole  debt  paid  by  Page's 
representatives,  not  to  proceed  against 
them,  for  satisfaction  of  any  part  of  the 
Decree  which  might  be  obtained  against 
the  representatives  of  Page  and  Brooke; 
but  this  agreement  is  to  be  without  preju- 
dice to  his  right  to  pursue  the  other  De- 
fendants, till  the  other  moiety  of  the  debt 
should  be  satished,  *^and  the  said  Campbell 
farther  covenants,  that  the  representatives 
of  Page,  shall  never  be  maile  to  contribute 
any  thing  to  the  estate  of  George  Brooke, 
on  account  of  any  payment,  the  said 
Brooke's  estate  may  be  Decreed  to  make  to 
the  said  Campbell." 

This  agreement  not  to  levy    the   Decree, 
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which  might  be  obtained  against  the  rep- 
resentatives of  Brooke  and  Page,  upon  the 
estate  of  Page,  which  had  already  paid 
one  moiety  of  the  whole  debt,  is  in  terms, 
which  exclude  the  idea  of  being  techni- 
cally a  release  of  the  action,  for  that  is  to 
proceed,  as  if  the  agreement  had  not  been 
made.  The  representatives  of  Brooke,  can 
avail  themselves  of  it  so  far  only,  as  it 
raises  an  equity  in  their  favour,  against 
Campbell.  What  is  this  equity?  It  cannot 
be  contended,  that  receiving  one  moiety  of 
the  debt  from  Page,  is  an  injury  to  Brooke; 
Ex  Parte,  Gifford,  (6  Vesey,  jun.  80S;)  nor 
can  he  be  injured  by  the  agreement,  not  to 
levy  Brooke's  moiety,  in  any  possible  state 
of  things,  on  Page.  The  liability  of 
Brooke  cannot  be  increased,  nor  his  bur- 
then augmented  by  this  transaction.  It 
may  be  diminished,  because  his  possible 
liability  for  more  than  a  moiety  of  the  debt, 
is  removed.  Can  the  covenant  that  the 
representativesof  Page  shall  never  be  made 
to  contribute  any  thing  to  the  estate  of 
George    Brooke    on    account   of   any 

32  payment    the   *said    Brooke's    estate 
may    be   decreed   to  make  to  the  said 

Campbell,  give  Brooke  an  equily  against 
Campbell? 

To  sustain  this,  it  will  be  necessary  to 
prove,  that  the  estate  of  Brooke  has  an 
equity  against  that  of  Page,  and  that  it  is 
deprived  of  that  equity,  by  this  agreement. 
The  amount  of  this  injury,  is  the  precise 
extent  of  Brooke's  claim  upon  Campbell. 

Brooke's  equity  against  Page,  is  founded 
on  the  agreement  that  a  part  of  the  prop- 
erty mortgaged  to  White  and  Page,  might 
be  applied  in  payment  of  the  debt  due  from 
Braxton  to  Adams,  and  on  the  failure  of 
Page  to  apply  the  mortgaged  property  to 
Campbell's  debt. 

This  mortgage  was  obtained  for  the  ben- 
efit of  Page  and  White,  in  proportion  to 
theii  respective  responsibilities,  and  it 
will  not,  I  presume,  be  denied,  that  they 
are  to  be  completely  exonerated,  before 
any  equitable  claim  on  the  fund,  can  ac- 
crue to  Brooke.  How  .far  Mr.  White  may 
have  been  relieved,  does  not  appear,  nor  is 
it  shown  that  one  cent  arising  from  this 
property,  has  ever  been  applied  to  the  use 
of  Mr.  Page.  Admitting  him  to  be  respon- 
sible for  the  sum  paid  to  Adams,  his  re- 
sponsibility can  be  only  for  the  excess  of 
that  sum,  over  the  debts  the  mortgage  was 
intended  to  secure,  and  Brooke  ought  to 
show  that  excess.  Its  existence  is  not, 
and  cannot  be  pretended. 

As  little  foundation  is  there  for  the  claim 
growing  out  of  the  alleged  negligence  of 
Page. 

It  will  scarcely  be  pretended,  that  one  of 
two  sureties  who  obtained  an  indemnity 
for  himself,  becomes  thereby  responsible 
to  the  other,  for  that  other's  moiety  of  the 
debt,  however  insufficient  the  thing  given 
as  an  indemnity  may  be,  even  to  secure 
himself.  If  this  cannot  be  pretended,  it 
will  certainly  be  required  from  the  person 
who  claims  the  residue,  to  show,  that  there 
was  a  residue,  and  that  it  has  been  lost  to 
him,  by  the  fault  of  the  party   whose 

33  responsibility  *he  alleges.     His  diffi- 
culties would  not,  even  then,  be  over- 
come.   The  enquiry  would  still  be,  why  did 


he  not  himself  proceed  to  assert  his  equity, 
by  calling  on  the  mortgagee  and  mortgagor 
to  apply  the  fund  to  its  proper  object,  and 
thereby  relieve  him  to  the  extent  of  his 
right.  But  I  enter  not  into  this  enquiry 
because  the  subject  is  not,  and  probably 
never  will  be,  before  the  Court.  It  is 
enough  to  say,  that  this  equity  cannot  be 
assumed  in  this  suit,  to  the  discharge  of 
Brooke's  debt  to  Campbell. 

I  will  barely  add,  to  prevent  my  being 
understood  as  deciding  any  thing,  which 
might  affect  a  point,  not  strictly  before 
the  Court,  that  I  do  not  mean  to  indicate 
any  opinion  whether  the  contract  between 
Campbell  and  Page,  could,  or  could  not, 
influence  any  claim  of  Brooke  on  Page, 
growing  out  of  the  conduct  of  Page  re- 
specting the  mortgage  of  1792.  In  decid- 
ing on  the  right  of  the  Plaintiff  to  demand 
a  specific  performance  of  his  contract  with 
Macon,  that  question  must  be  considered 
as  remaining  open. 

An  additional  objection  to  Campbell's 
claim  on  the  Mantipike  estate,  is  derived 
from  the  length  of  time  which  has  elapsed, 
since  the  Decree,  by  which  his  debt  was 
established. 

The  Decree  of  affirmance,  was  entered  on 
the  3d  of  March,  1800,  in  the  Court  of 
Chancery;  and  on  the  29th  of  September, 
in  the  same  year,  all  attempts  to  find  the 
mortgaged  property  having  failed,  execu- 
tions were  directed  by  the  Court  to  issue 
against  the  estate  of  Brooke  and  Page,  re- 
spectively, in  the  hands  of  their  respective 
representatives,  who,  on  the  18th  of  March, 
1801,  were  ordered  to  settle  their  several 
accounts  of  administration,  before  a  Com- 
missioner of  the  Court.  From  that  time, 
till  the  27th  of  October,  1820,  when  the 
supplemental  bill  was  filed,  no  step  what- 
ever has  been  taken,  against  Brooke's  es- 
tate. By  this  gross  negligence,  the 
Plaintiff  alleges,  that  his  testator  has  been 
greatly  injured,  if  Campbell  be  now  per- 
mitted to  charge  his  debt  upon  Manti- 
pike. 
34  ♦There  is  undoubtedly,  great  weight 

in  this  objection;  but,  the  extent  of 
its  influence  on  Campbell's  claim,  depends 
on  circumstances,  the  testimony  concerninf( 
which,  is  not  to  be  found  in  the  record  be- 
fore the  Court.  It  will  form  a  very  mate- 
rial part  of  the  case,  in  which  Keith  is 
Plaintiff.  That  case  being  not  ripe  for  a 
hearing,  the  claim  of  Campbell  upon 
Mantipike,  even  while  it  remained  in  the 
hands  of  the  devisee,  must,  for  the  present, 
be  considered  as  uncertain.  Previous  to 
any  discussion  of  the  effect  of  such  a  claim, 
on  this  contract,  the  Court  will  proceed  to 
the  second  point,  made  by  the  Plaintiff,  in 
the  argument,  which  is,  that 

Second.  If  Campbell's  is  one  of  George 
Brooke's  just  debts,  and  is  chargeable  on 
his  lands,  still,  it  cannot  charge  Manti- 
pike, in  the  hands  of  William  H.  Macon. 

In  considering  this  point,  I  shall  assume 
for  the  present  two  propositions : 

1st.  Had  Keith's  suit,  praying  a  sale  of 
Mantipike  for  Campbell's  debt,  been  in- 
stituted before  the  contract  between  Gar- 
nett  and  Macon,  was  entered  into,  the 
subsequent  sale,  made  by  the  Executor, 
without  the  assent  of  the  Court  or  creditor, 
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could  not  have  relieved  the  land  from  the 
charge  created  bj  George  Brooke's  will. 

2d.  Had  the  conveyance  been  made,  and 
the  purchase  money  been  paid,  before  no- 
tice of  the  claim,  the  purchaser  would  not 
have  been  affected  by  it. 

It  is  unquestionably  true  that,  whatever 
doubts  may  exist,  respecting  the  liability 
of  a  purchaser,  for  the  application  of  the 
purchase  money,  to  schedule  debts,  with 
which  lands  are  charged,  he  is  exempt 
from  all  liability  for  its  application  to 
debts  generally.  Had  the  contract  then, 
been  fully  executed  before  this  claim  was 
asserted,  Mantipike  would  have  been 
clearly  exonerated  from  it. 

These  propositions  are  stated,  for  the  pur- 
pose of  clearing  the  way,  to  the  very 

35  case  before   the   Court;  *the  case   of 
a    contract    for  the  purchase  of  land. 

equitably  charged  with  the  payment  of 
debts,  and  notice  of  a  debt  given  to  the 
purchaser  between  the  date  of  the  contract, 
and  the  time  when  it  is  to  be  executed. 

In  considering  this  case,  the  question 
immediately  occurs,  whether  there  is  any 
distinction  between  a  charge  on  lands, 
which  descend  to  the  heir,  or  pass  to  a 
devisee,  subject  to  the  charge;  and  a  de- 
vise to  executors  or  other  trustees,  for  the 
payment  of  debts. 

In  Moseley,  96,  [Anonymous]  and  in  Nel- 
son's Ch.  Rep.  36,  this  question  was  an- 
swered in  the  affirmative  by  the  Court; 
and  it  was  determined,  that  where  lands 
were  charged  with  debts  generally,  they 
remained  liable  to  creditors  in  the  hands  of 
a  purchaser.  This  distinction  was,  how- 
ever, overruled  in  the  case  of  Elliott  v. 
Merryman,  (Barnard,  Ch.  R.  78,  81-2)  in 
which  The  Master  of  the  Rolls  determined, 
that  in  such  a  case  the  purchaser  was  not 
liable  for  the  application  of  the  purchase 
money,  and  said  that  ^'otherwise,  when- 
ever lands  are  charged  with  the  payment  of 
debts  generally,  tbe3'  could  never  be  dis- 
charged, without  a  suit  in  Chancery,  which 
would  be  extremely  inconvenient." 

There  are  many  circumstances  in  the  case 
of  Elliott  V.  Merryman,  showing,  that  the 
creditors  acquiesced  in  the  sales  and 
looked  to  the  vendor  for  their  money, 
which  might  have  had  great  influence  on 
the  mind  of  the  Judge;  and,  if  that  case 
stood  alone,  the  question  might  not  be  con- 
sidered as  settled.  But  it  does  not  stand 
alone.  The  principle  laid  down  by  The 
Master  of  the  Rolls,  appears  to  have  been 
followed  ever  since;  and  in  Walker  v. 
Smalwood,  (Amb.  676,)  which  was  a 
charge  on  land  for  debts  generally,  the 
Chancellor  said,  *4be  Court  has  established 
it  as  a  rule,  that  where  the  charge  is  general, 
the  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase  monev."  This 
rule  has  been  pursued  invariably  in  the 
Knglish    Courts  for   near  a  century, 

36  and  may  ^therefore,  be  considered  as 
well    settled.     Although    the    charge 

creates  no  legal  estate,  it  manifests  a  clear 
intent  that  the  person  in  whose  favor  it  is 
made,  shall  receive  so  much  out  of  the 
land,  which  a  Court  of  Equity  considers 
as  a  trust,  and  converts  the  owner  of  the 
legal   estate,  into  a   trustee.    The  heir  or 


devisee,  being  once  considered  as  a  trustee, 
and  the  charge  considered  as  a  trust,  pub- 
lic convenience,  and  uniformity  of  deci- 
sion, would  lead  to  an  assimilation  of  these 
charges,  or  implied  trusts,  to  those  which 
are  express;  and,  in  general,  where  no 
other  question  arises,  than  that  what  re- 
lates to  the  construction  of  the  trust,  and 
the  respective  duties  it  imposes  on  a  vendor 
and  vendee,  in  a  case  attended  with  no  pe- 
culiar circumstances,  a  Court  of  Equity 
perceives  no  ground  of  distinction  between 
them.  But,  if  it  be  admitted  as  a  princi- 
ple, that  in  a  case  of  direct  and  culpable, 
or  of  negligent  and  constructive  collusion 
between  the  vender  and  vendee,  by  which 
the  trust  may  be  defeated,  the  purchaser 
may  become  responsible  for  the  application 
of  the  purchase  money;  or,  in  other  words, 
the  land  may  remain  charged  in  his  hands; 
it  is  possible  that  there  may  be  a  differ- 
ence in  the  testimony  required  to  establish 
this  constructive  collusion,  in  the  one 
case,  and  in  the  other. 

If  lands  be  devised  to  trustees  or  execu- 
tors, to  be  sold  for  the  payment  of  debts, 
the  devisee  possesses  a  legal,  but  not  a  bene- 
ficial estate  in  the  premises.  He  can  sell 
for  the  purposes  of  the  trust  only ;  and  the 
vendee  can  consider  him  as  acting  no 
otherwise,  than  in  the  execution  of  a  trust 
for  which  he  has  been  selected  by  the  owner 
of  the  property.  This  confidence  being 
placed  in  him,  by  the  person  who  had  the 
sole  right  to  dispose  of  the  property,  at  his 
will,  no  other  can  question  the  correctness 
of  his  proceeding,  or  can  be  justifiable  in 
suspecting  any  intention  to  violate 
37  the  trust.  The  *payment  of  the  pur- 
chase money,  therefore,  to  the  trus- 
tee, is  an  act,  which  is  the  regular 
consequence  of  the  contract;  and,  if  that 
be  made  fairly,  the  purchaser  has  no  right 
to  enquire  in  what  manner  the  residue  of 
the  trust  will  be  executed.  He  has  no 
right  to  suspect,  that  the  person  who  has 
been  selected  by  the  Testator,  for  its  execu- 
tion, will  violate  the  trust  reposed  in  him, 
and  no  collusion  between  him  and  the  trus- 
tee, ought  to  be  implied  from  equivocal 
acts.  The  existence  of  a  debt,  is  the  very 
circumstance  which  justifies  a  sale,  and 
notice  of  its  existence,  can  never  excuse 
the  purchaser  for  withholding  the  payment 
of  the  purchase  money. 

But  where  lands  descend  to  the  heir,  or 
pass  to  the  devisee,  he  does  not  necessarily 
sell,  in  execution  of  the  trust,  but  for  his 
own  purposes.  The  trust  is,  in  a  great 
measure,  the  creature  of  a  Court  of  Equity ; 
and  the  heir,  or  devisee,  is  made  a  trustee 
by  the  Court.  When  he  sells,  he  is  not 
executing  a  power  confided  to  him  for  the 
purpose  of  pacing  debts,  but  is  parting 
with  an  interest  vested  in  himself,  for 
his  own  use,  which  interest  is  charged 
with  debts.  The  purchaser  does  not  con- 
sider the  seller  as  executing  a  trust, 
nor  does  he  so  consider  himself;  but 
each  considers  him  as  acting  for  his 
own  benefit.  If  in  such  a  case,  the 
charge  still  remains  unsatisfied,  the 
purchaser,  who  has  notice  of  it,  may  be 
considered  as  aiding  in,  and  conniving  at, 
a  violation  of  the  trust,  under  circumstances 
which  would  not  justify   the   same  conclu- 
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bIoo,  if  the  trustee  professed  to  act  in  the 
execution  of  his  trnst. 

It  becomes,  therefore,  material  to  in- 
quire, >what  defifree  of  connivance  on  the 
part  of  the  purchaser,  in  acts  which  may 
defeat  the  trust,  will  leave  him  responsible 
to  the  creditor. 

It  is  scarcely  necessary  to  say,  that  posi- 
tive fraud,  or  direct  collusion  for  the  pur- 
pose of  defeating  the  trust,  will  charge  the 
purchaser.  It  is  unnecessary  to  urge  this 
proposition,  because  the  principle  is,  I 
38  'believe,  conceded  by  all,  and  because 
too,  the  transaction  before  the  Court, 
has  no  taint  of  that  description.  Its  moral 
fairness  is  not  questioned;  and  the  sole 
enquiry  is,  whether  the  purchaser  by  pro- 
ceeding with  the  contract,  and  paying  the 
purchase  money,  would  have  exposed  him- 
self to  the  hazard  of  such  a  constructive 
collusion  a«  to  leave  him  subject  to  the 
claim  of  the  creditor. 

In  pursuing  this  inquiry  it  is  proper  to 
recollect,  that  Mantipike,  was  devised  by 
George  Brooke,  to  his  son  Richard,  charged 
with  the  payment  of  his  debts.  This  de- 
vise gave  Richard,  an  absolute  estate  at 
Law,  subject  to  an  Equity,  which  could  be 
asserted  only  in  a  Court  of  Chancery. 
Richard  Brooke,  would  be  considered,  in 
this  Court,  as  a  trustee  for  the  creditors 
of  his  Father,  and  had  they  applied  to  a 
Court  of  Equity,  a  sale  of  the  property 
would,  if  necessary,  have  been  decreed. 
Richard,  survived  hia  Father  upwards  of 
thirty  years,  during  which  time,  no  claim 
was  asserted  on  Mantipike ;  and  in  his  last 
will,  devised  his  estate  to  be  sold,  and  the 
money  divided  among  his  children.  One 
clause  is  supposed  to  charge  his  real,  as 
well  as  personal  estate,  with  his  debls^ 

Although  a  Court  of  Equity,  will  consider 
the  trust  with  which  Mantipike  was  charge- 
able in  the  hands  of  Richard,  as  passing 
with  the  land,  to  his  devisee,  yet  the  dev- 
isee might  naturally  consider  himself  as 
acting  under  the  express  trust,  contained 
in  the  will  of  his  immediate  testator.  The 
purpose  of  his  sale,  would  be,  to  comply 
with  the  will  of  Richard,  and  any  pre- 
sumption, that  he  might  possibly  hold 
himself  bound  to  pay  the  debts  of  George, 
is  prevented  so  far  as  respects  Campbell's 
claim,  by  the  fact,  that  he  denied  all  lia- 
bility for  that  claim.  If  the  purchaser 
should,  after  receiving  notice  of  that  claim, 
proceed  to  pay  the  purchase  money  to  the 
seller,  who  contested  its  validity,  and  did 
not  hold  himself  responsible  for  it, 
39  the  question  'arises,  whether  pay- 
ment under  such  circumstances, 
might  not  be  considered  in  a  Court  of 
Equity,  as  so  far  implicating  the  purchaser 
in  an  act  tending  to  defeat  the  trust,  as  to 
charge  him,  in  the  event  of  a  failure  on 
the  part  of  the  trustee,  with  the  amount  of 
the  debt,  so  far  as  the  purchase  money  was 
liable  for  it.  With  full  notice  of  theclaim, 
he  pays  the  money  to  a  person,  who  re- 
ceives it,  not  for  the  avowed  purpose  of 
applying  it  to  the  objects  of  the  trust,  but 
of  applying  it  to  distinct  trusts  created  by 
the  Will  of  which  he  is  executor. 

This  state  of  things,  presents  a  case  en- 
titled to  very  serious  o.onsftderati on. 


It  is  an  old  rule,  that  all  persons  acquir- 
ing property  bound  by  a  trust,  with  notice, 
shall  be  considered  as  trustees.  The  an- 
cient cases  on  this  point,  are  collected  in 
Equity  Cases  Abridged,  under  the  title 
Notice;  and  the  modern  decisions,  main- 
tain the  principle.  The  purchaser  is  sub- 
ject to  all  the  consequences  of  notice,  if 
he  receives  it  before  payment  of  the  par- 
chase  money.  In  one  case,  Wigg  v.  Wlgg, 
(1  Atk.  382,  384)  this  rule  has  been  carried 
so  far,  as  to  affect  the  purchaser  who  had 
paid  his  purchase  money,  but  had  not  re- 
ceived his  conveyance.  Whatever  may  be 
thought  of  the  rule,  as  applying  generally 
to  cases  of  this  description,  it  has,  [  be- 
lieve, never  been  doubted,  that  notice 
after  the  contract,  and  before  the  payment 
of  the  purchase  money,  made  the  purchaser 
a  trustee. 

That  the  charge  created  by  the  clause  in 
George  Brooke's  will,  which  subjects  his 
lands  to  the  payment  of  his  debts,  is  a  trust 
in  the  view  of  a  Court  of  Equity,  is  ad- 
mitted, and  the  purchaser,  with  notice,  must 
take  the  land  clothed  with  that  trust,  unless 
he  can  bring  himself  within  the  principle, 
that  he  is  not  bound  to  see  to  the  applica- 
tion of  the  purchase  money. 

I  have,  certainly,  no  disposition  to  con- 
tract this  principle  within  narrower 
40  limits  than  have  been  ^heretofore 
assigned  to  it.  On  the  contrary,  I 
am  strongly  inclined  to  the  opinion  that, 
if  the  instrument  by  which  the  trust  is 
created,  contains  no  provision  contradicting 
the  presumption,  that  the  person  who  is  to 
make  the  sale,  is  also  to  execute  the  trust 
throughout,  it  will  be  found  difiicaU  to 
maintain  the  dicta  which  are  scattered 
thick  through  the  books,  declaring  the  pur- 
chaser bound  to  see  to  the  application  of 
the  purchase  money,  in  cases  of  scheduled 
debts,  or  legacies.  The  principle,  bow- 
ever,  which  supports  this  opinion,  must 
be  examined,  to  determine  hov^  far  it  will 
carry  us.  The  person  creating  the  trust, 
has  confided  its  execution  to  the  trustee, 
where  he  has  named  one ;  and  it  is  a  part  of 
his  duty  to  sell  the  trust  property,  and, 
generally,  to  receive  the  purchase  money, 
and  dispose  of  it  for  the  purposes  of  tbe 
trnst.  The  trust  could  not  be  executed  with- 
out a  sale,  and  sales  would  be  very  much  em- 
barrassed, if  the  purchaser,  by  the  mere 
act  of  purchase,  became  a  trustee.  In  all 
cases,  therefore,  where  the  objects  are  not 
so  defined,  as  to  be  brought,  at  once,  to 
the  vie VI*  of  the  purchaser,  it  is  settled, 
that  he  is  not  affected  by  them,  and  has 
only  tD  pay  the  purchase  money.  The 
same  rule  is  established  in  the  case  of  a 
charge,  where  the  lands  descend,  or  are 
devised,  liable  to  the  payment  of  debts. 
In  such  case,  a  Court  of  Equity  considers 
the  heir,  or  devisee,  as  a  trustee,  and  exer- 
cises the  same  controul  over  him,  as  over  a 
trustee  named  by  a  testator. 

In  either  case,  if  there  be  nothing  to 
show  that  the  trustee  is  acting  in  viola- 
tion of  his  trust,  the  purchaser  must  con- 
sider him,  as  acting  in  pursuance  of  it; 
and  as  the  sale  may  be  a  necessary  part  of 
it,  the  purchaser  has  done  every  thing  in* 
cum  bent  on  him,  when  he  pays  the  pur- 
chase money,  and  is,  consequently,  relieved 
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from  the  neeeatity  of  enqairiag   iato   the 
coo d act  of  the  trustee. 
Btrt  trnsts,  whether  express  or   implied, 
are  the  peculiar   objects   of   care    to 

41  Courts   of   £k)nity,  and  are  *g:uarded 
from    abuse,  with    s^i^eat    vigilance. 

In  the  exercise  of  this  vigilance,  they  ex- 
tend their  controol,  not  only  over  the  trus- 
tees themselves,  but  over  all  those  who 
have  transactions  with  the  trustees.  Their 
endeavours  to  secure  the  faithful  execution 
of  trusts,  would  often  be  defeated,  if  their 
regulations  could  not  comprehend  and  bind 
those  who  contract  for  the  trust  property. 
To  prevent  the  abuse  of  trust  by  the  trus- 
tee, it  is  necessary  to*  annul  his  acts,  so 
far  as  they  constitute  an  abuse;  or,  in 
other  words,  to  consider  the  property  in 
the  hands  of  a  purchaser,  who  has  aided 
in  the  abuse,  as  still  charged  with  the  trust. 
In  affirmance  of  this  principle.  The  Master 
of  the  Rolls  said,  in  a  late  case,  [Balfour 
V.  Welland,]  (16  Ves.  jun.  156,)  **Where 
the  act  is  a  breach  of  duty  in  the  truste«^, 
it  is  very  lit,  that  those  who  deal  with  him 
should  be  affected  by  an  act,  tending  to 
defeat  the  trust,  of  which  they  have  no- 
tice." 

Plaia  as  this  principle  is,  and  strictly 
conformable  as  it  is  to  the  general  doctrines 
of  a  Court  of  £k)uity,  there  is  some  diffi- 
culty in  api  lying  it  to  particular  cases.  It 
is  not  easy  to  mark  the  precise  act,  which 
constitutes  such  a  breach  of  duty  in  the 
trustee,  as  will  affect  the  purchaser.  If 
William  Garnett  be  considered  in  this 
Court  as  a  trustee  for  the  execution  of 
George  Brooke's  Will,  by  the  sale  of  Mau- 
tipike,  it  would  defeat  the  trust,  to  sell 
that  estate  for  the  uses  described  in  Rich- 
ard Brooke's  Will,  unless  the  debts  of 
George  Brooke,  are  to  be  considered  as  the 
debts  of  Richard  Brooke,  provided  for  by 
that  clause  in  his  will,  which  respects  his 
own  debts:  And  if  William  Garnett,  sold 
with  the  avowed  purpose,  of  excluding  the 
debts  of  George  Brooke,  or  if  he  should 
proceed  to  distribute  the  money  according 
to  the  will  of  Richard  Brooke,  disregarding 
the  claims  of  George  Brooke's  creditors,  if 
there  be  any,  the  trust,  so  far  as  respected 
those  claims,  would  be  defeated;  and  a 
purchaser  intending    to   aid  in   thus 

42  defeating    the   trust,    could  *not    be 
perfectly   secure.       But    if    William 

Garnett  sold  with  the  intention  of  paying 
George  Brooke's  creditors  first,  and  then 
of  distributing  the  residue  of  the  money 
according  to  the  will  of  Richard  Brooke ; 
the  act  uf  sale  would  be  no  breach  of  trust, 
since  a  sale  would  be  necessary  for  its  per- 
formance. A  purchaser  therefore,  of  the 
Mantipike  estate  might  be  placed  in  some 
peril.  After  receiving  notice  from  a  cred- 
itor George  Brooke,  he  might  be  consid- 
ered, if  he  proceeded  with  the  contract,  as 
taking  upon  himself  a  responsibility  for 
the  subsequent  transactions  of  William 
Garnett,  which  was  no  part  of  his  engage- 
ment, and  which  he  did  not  mean  to  take. 
I  very  readily  admit,  that  if  a  trustee 
sells  for  the  payment  of  debts  generally,  he 
is  at  liberty  to  contest  any  particular  debt, 
and  no  notice  to  the  purchaser  can  involve 
him  in  the  contest.  But,  in  such  case,  the 
trustee  is  in  the  fair  execution  of  his  trust. 


and  regular  performance  of  his  duty ;  and 
the  purchaser,  having  no  right  to  intrude 
himself  into  the  trust,  cannot  be  made 
responsible  for  its  execution.  But  if  the 
trustee,  not  professing  to  sell  under  the 
trust,  holds  himself  absolved  from  it,  and 
this  is  made  known  to  the  purchaser,  the 
question,  whether  by  completing  the  pur- 
chase, he  assists  in  defeating  the  trust, 
and  will  be  held  responsible  in  a  Court  of 
Bquity,  becomes  a  much  more  serious  in- 
quiry. In  pursuing  it,  all  the  circumstances 
must  be  considered,  in  order  to  determine, 
whether  they  prove  satisfactorily,  that  the 
trustee  is  not  acting  in  pursuance  of  the 
trust,  but  under  the  opinion  that  it  does 
not  bind  him. 

In  this  case,  William  Garnett  is  tl^e  im- 
mediate trustee  of  Richard  Brooke,  charged 
with  the  execution  of  his  will,  which  di- 
rects the  sale  of  Mantipike  for  the  benefit 
of  his  children,  and  probably  for  the  pay- 
ment of  his  own  debts.  Although  a  Court 
of  Equity  will  consider  the  land  as  charged 
with     any    debt    due     from    George 

43  Brooke,  and    treat    the    devisee    *of 
Richard  Brooke,  as  a  trustee  for  such 

creditor;  yet  the  devisee  would  assume  a 
very  great  responsibility,  were  he  to  un- 
dertake to  pay  this  debt,  without  the  direc- 
tion of  a  Court.  If  the  existence  of  the  debt 
might  be  presumed,  of  which  great  doubts 
have  been  suggested  at  the  bar,  the  extent 
of  his  testator's  liability  for  it,  is  far  from 
being  certain.  The  personal  estate  of 
George  Brooke  oucrht  to  have  been  ex- 
hausted before  his  real  estate  became 
chargeable,  and  the  proportion  of  the  debt 
with  which  Mantipike!  ought,  under  all  cir- 
cumstances, to  be  charged,  could  not  safely 
be  settled  by  the  Executor.  No  counsel 
could  have  devised  William  Garnett,  to  in- 
cur this  responsibility.  No  Court  could 
censure  him,  for  not  incurring  it.  Wm. 
H.  Macon,  then,  who  purchased  without 
suspicion  that  any  creditor  of  George 
Brooke  remained  unsatisfied,  had  great 
reason  for  the  apprehension,  that  Mr.  Gar- 
nett, not  considering  himself,  as  a  trustee 
for  the  benefit  of  such  creditor,  would  apply 
the  money  to  the  uses  prescribed  in  the 
Will  of  Richard  Brooke.  This  apprehen- 
sion could  not  be  removed  by  any  enquiry. 
The  bill  filed  by  William  Garnett,  to  en- 
force a  specific  performance,  alleges  ex- 
pressly, that  Campbell's  debt  was  not  due 
from  George  Brooke,  and  that  if  it  was, 
Mantipike  is  not  charged  with  it.  Whether 
any  direct  communication  took  place,  be- 
tween the  parties,  on  the  subject,  is  un- 
known ;  but  as  none  is  stated,  none  can  be 
presumed.  The  fact,  however,  is  suffi- 
ciently obvious,  that  any  enquiry  respect- 
ing it,  must  have  been  answered,  by  the 
assurance,  that  the  justice  of  the  claim  was 
denied.  Whether  going  on  to  complete  the 
contract,  by  paying  the  purchase  money, 
under  these  circumstances,  would  be  con- 
sidered by  a  Court  of  Equity,  as  such  a 
concurrence  in  **an  act  tending  to  defeat 
the  trust"  as  would  affect  the  purchaser, 
is  a  question  of  real  difficulty.  Some 
light  may  be  thrown  upon  it  by  analogies 
drawn    from   the  liability  of  the  pur- 

44  chaser  *of  lease-hold    estates.     It    is 
well  settled,  that  the  purchaser  of  a 
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chattel  from  an  Executor,  is  not  liable  for 
the  application  of  the  pnrchase  money,  al- 
though such  chattel  be  given  in  trust  for  a 
special  purpose,  or  be  itself  a  specified 
legacy.  [Elliott  v.  Merryman]  (Barnard, 
Ch.  R.  78,  81J  [2  Atk.  42;]  [Ewer  v.  Cor- 
bet,] (2  P.  Wms.  148;)  [Burtiag  v.  Stonard.] 
(2  P.  Wms.  150.)  The  reason  is,  thiit  no 
man  can  exempt  his  personal  estate  from 
the  payment  of  his  debts,  or  make  any  dis- 
position of  it,  which  shall  prevent  its  pass- 
ing to  his  Executors,  to  be  sold  by  them,  if 
his  debts  require  it.  Consequently,  when- 
ever an  Executor  sells,  in  execution  of  his 
trust,  the  purchaser  takes  the  property, 
freed  from  any  charge  with  which  the  tes- 
tator may  have  burthened  it  by  his  will. 
But  if  the  sale  be  a  breach  of  trust,  and 
the  purchaser  have  notice  of  the  fact,  he 
is  affected  by  it.  If  the  Executor  sells  to 
a  person  who  knows  that  there  are  no 
doubts,  or  that  all  the  debts  are  paid,  and 
that  the  sale  is  not  a  fair  execution  of  the 
trust,  the  purchaser  may  take  the  property, 
subject  to  the  trust.  (2  P.  Wms.  148,  150.) 
So  too,  if  the  Executor  sells  at  such  under- 
value, as  to  indicate  fraud;  or  for  payment 
of  his  own  debt.  [Crane  v.  Drake,  et  al.] 
(2  Vern.  616,  Ed.  Raithby;)  [Scott  v. 
Tyler,]  (2  Bro.  C.  C.  433,  477;)  [Andrew  v. 
Wrigley,]  (4  Bro.  C.  C.  125,  130;)  [Hill  v. 
Simpson,]  (7  Ves.  jun.  151,  167;)  [Lowthei 
V.  Ld.  Lowtber,]  (13  Ves.  jun.  95;) 
[M'Leodv.  Drummond,]  (17  Ves.  jun.  169.) 

These  cases  proceed  upon  the  principle 
that  the  executor  does  not  sell  in  pursuance 
of  his  trust,  but  in  violation  of  it;  and, 
that  the  purchaser  knowing  this  fact,  aids 
him  in  its  execution  by  making  the  con- 
tract. The  purchaser  is  not  bound  to  make 
any  enquiry.  The  general  power  of  the 
executor  to  sell,  protects  him  in  buying; 
but  if  he  buys  with  notice  that  the  sale  is 
a  breach    of   trust,  the    property    remains 

charged  with  it. 
45  *I  feel  much  difficulty   in  resisting 

the  application  of  this  principle,  to 
freehold  estates  charged  with  the  payment 
of  debts.  It  would  seem  to  me,  as  if  the 
enquiry  must  always  be  into  the  fact.  The 
question  must  always  be, — is  the  sale,  tak- 
ing its  object  into  view,  a  breach  of 
trust?  And  are  the  circumstances  such  as 
to  charge  a  purchaser,  having  express  no" 
tice  with  a  participation  in  the  breach? 
The  purchaser  of  a  chattel,  from  an  execu- 
tor, with  notice  that  no  debts  are  due,  or 
in  payment  of  his  own  debt,  seems  to  me 
to  present  the  same  questions. 

Two  cases  have  been  cited  by  the  counsel 
for  the  Plaintiff,  as  bearing  very  strongly 
on  that,  under  consideration  of  the  Court. 
The  first  is.  Walker  v.  Smalwood,  (Amb. 
676.)  John  Smalwood  devised  his  estate  to 
his  son  Thomas,  charged  with  the  payment 
of  his  debts;  and  Thomas,  afterwards, 
mortgaged  the  estate,  and  then  devised  it  to 
his  wife,  charged  with  the  payment  of 
debts.  The  bill  was  brought  by  bond  cred- 
itors of  John  and  Thomas  Smalwood, 
against  the  wife,  and  mortgagee.  Pend- 
ing the  suit,  they  joined  in  selling  the  land 
to  Yeomans,  against  whom,  a  supplemental 
bill  was  filed,  to  set  aside  the  sale.  It  was 
set  aside,  upon  the  principle,  that  the  exe- 
cution of  the  trust  had  been    taken  out   of 


the  hands  of  the  trustee  and  transferred  to 
the  Court.  The  Chancellor  said,  '^Though 
a  general  charge  does  not  make  a  purchaser 
before  the  suit  see  to  the  application  of  the 
money,  yet  after  a  suit  commenced,  I  should 
hold  him  bound  to  it ;  and  I  hold  it  as  a 
general  rule,  that  an  alienation  pending  a 
suit  is  void.'*  He  also  states,  that  actual 
notice  was  admitted. 

The  propositions  stated  by  Lord  Camden, 
in  this  case,  have  not,  I  believe,  been 
questioned,  but  those  propositions  do  not 
reach  the  point  now  in  controversy.  A 
part  of  the  purchase  money  was' applied  to 
the  mortgage  made  by  Thomas  Smal- 

46  wood,  *and  the  case  does    not  inform 
us,  that  any  objection   was   made   on 

this  account ;  but  the  case  does  not  inform 
us  either,  whether  this  mortgage  was  made 
in  satisfaction  of  a  private  debt  due  from 
Thomas,  or  for  money  generally,  which 
might  have  been  applied  to  the  debts  of 
the  Father,  or  for  a  debt  actually  due  by 
the  Father.  Notice  was  admitted,  but  of 
what?  Probably,  of  the  application  of  the 
money,  and  of  the  pendency  of  the  suit. 
But  these  facts  do  not  imply  a  breach  of 
trust,  since  it  is  not  shown  that  the  mort- 
gage itself,  which  is  an  alienation  pro 
tanto,  was  made  under  circumstances,  which 
could  involve  the  mortgagee  in  the  applica- 
tion of  the  monev.  This  case  then,  has  no 
positive  application  to  that  at  bar. 

The  other  case  is,  Hardwick  v.  Mynd,  (1 
Anstr.  109.)  William  Mynd,  devised  con- 
siderable estates  to  his  son  Wm.  Mynd, 
charged  with  certain  legacies  to  his  daugh- 
ters. He  also  devised  other  estates  to 
George  Mynd  and  John  Roberts,  in  trust  for 
payment  of  debts,  and  appointed  them  his 
executors.  George  Mynd  and  John  Roberts 
renounced  the  executorship,  and  conveyed 
their  interest  in  the  freehold  estates  to 
William,  the  son,  subject  to  the  trusts  of 
the  will.  William  mortgaged  great  part 
of  the  estate  for  his  own  debts;  and  about 
eleven  years  after  the  death  of  his  Father, 
became  a  bankrupt. 

The  creditors  of  the  father,  then  filed  this 
bill,  for  the  satisfaction  of  their  demands; 
and  it  was  admitted,  that,  the  most  con- 
siderable of  the  mortgagees  took,  with  no- 
tice of  the  situation  of  the  property. 

Eyre,  Chief  Baron,  said,  (and  it  is  to  be 
presumed  the  Court  concurred  with  him)— 
**If  the  trustees  had  made  these  mortgages, 
they  would  not  have  been  disturbed;  in 
fact  they  are  made  by  them ;  for  they  have 
assigned  their  whole  interest  to  William 
Mynd  to  act  for  them  in  trust.-' 

If  the  case  stopped  with  this  opinion,  it 
would  be,    perhaps,    conclusive,  cer- 

47  tainly  very  strong,  in  *favour  of  the 
Plaintiff.     The  mortgagees  took  with 

notice  of  the  misapplication  of  the  purchase 
money,  and  were  yet  not  held  responsible 
for  that  misapplication.  This  decision 
would  certainly  go  far  in  showing,  that  a 
purchaser,  knowing  that  the  sale  was  made 
not  for  the  purposes  of  the  trust,  but  of 
the  trustee,  would  yet  hold  the  land  dis- 
charged from  the  trust.  But  other  points 
were  determined  which  deduct  considerably 
from  the  application  of  this  opinion  to  the 
case  at  bar,  if  they  do  not  entirely  destroy 
it,    the   Court    held   the   trnstees  liable  to 
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make  good  the  whole  deficiencj  arisinir 
from  the  misapplication  of  the  fund. 

This  case  then,  considering  the  two 
points  which  were  decided  in  connexion 
with  each  other,  amoanls  to  nothing  more 
than  this.  Where  there  has  been  a  collusion 
between  the  trustee  and  purchaser,  which 
results  in  an  abuse  of  the  trust,  the  trustee 
shall  be  chargeable  in  the  first  instance; 
but  the  case  does  not  decide  on  the  ultimate 
responsibility  of  the  purchaser,  should  the 
trustee  prove  insolvent.  Applying  it  to 
the  case  at  bar,  it  would  prove,  that 
had  William  H.  Macon,  proceeded,  after 
notice,  to  complete  the  contract,  and 
to  pay  the  purchase  money ;  and  a  suit 
been  brought  by  the  creditors  of  George 
Brooke,  William  Garnett,  would  have 
been  liable  in  the  first  instance;  but 
does  not,  I  think,  prove  that  William  H. 
Macon,  would  not  have  been  liable,  in  the 
event  of  the  trustee's  insolvency.  The 
Court  professed  to  found  its  opinion  on  the 
case  of  Burt.  v.  Dennet,  (2  Bro.  C.  C  225.) 

Dennet,  was  trustee  in  a  mortgage  deed 
from  Godfrey  to  Bnrtenshaw,  by  which  an 
annuity  of  ;f30  per  annum,  was  secured  to 
the  Plaintiff.  Dennet  having  transactions 
with  Burtenshaw,  assigned  the  mortgage 
to  him,  without  the  privity  of  the  Plain- 
tiff; and  afterwards  assigned  his  property 
to  trustees  for  payment  of  his  debts.  Bur- 
tenshaw paid  the  annuity  of  the  year 
48  1784,  after  which  he  stopped  *the  pay- 
ments, upon  which  the  Plaintiff  filed 
her  bill  against  Dennet.  The  Chancellor 
said,  *'the  Plaintiff  ought  to  have  made 
Bnrtenshaw  and  the  assignees  of  Dennetts 
estate  parties,  by  which  she  might  have 
gotten  the  mortgage-deeds :  he  then  should 
have  decreed  Burtenshaw  to  have  paid  the 
annuity,  and  Dennet  to  stand  as  a  secu- 
rity, for  having  broken  the  trust." 

This  case  is  not  supposed  to  be  applica- 
ble to  that  at  bar,  for  the  assignee  of  the 
mortgage,  was  undoubtedly  responsible 
for  the  annuity.  It  is  cited  solely,  because 
it  was  referred  to  by  the  Court,  as  an  au- 
thority for  the  opinion  given  in  Hardwick 
V.  Mynd,  and  mav,  therefore,  tend  to  ex- 
plain that  opinion.  It  would  countenance 
the  idea,  that  in  the  case  in  which  it  was 
cited,  the  Court  did  not  suppose  that  the 
liability  of  the  original  trustee  discharged 
the  assignee. 

Taking  together  the  two  parts  of  the 
opinion  given  in  Hardwick  v.  Mynd,  I  can- 
not consider  them  as  showing  what  would 
have  been  the  decision  of  the  Court,  with 
respect  to  the  mortgagees,  had  the  trustees 
been  insolvent.  The  report  is  very  unsat- 
isfactory, in  as  much  as  it  assigns  no 
reason  for  the  decision,  nor  does  it  give 
the  principle  on  which  it  stands.  If  the 
bill  was  dismissed  as  to  the  mortgagees,  be- 
cause the  receipts  of  the  trustees,  or  of 
their  agent,  even  under  the  circumstances 
of  the  case,  amounted  to  an  absolute  dis- 
charge, it  would  be  an  express  authority 
for  the  Plaintiff  in  the  case  at  bar.  If  the 
bill  was  dismissed,  because  the  trustees 
T/ere  liable  in  consequence  of  their  breach 
of  trust,  and  were  able  to  make  up  all  defi- 
ciencies, it  does  not  affect  this  case.  If 
the  Court  meant  to  say,  that  if  the  trustees 
had  made  these  mortgages  to  secure  a  debt 


due  from  themselves,  the  mortgagees  would 
yet  have  held  the  property  discharged  from 
the  trust,  the  decision  would  appear  to  me, 
to  be  in  direct  opposition  to  the  principle 
settled      in      the     sales    of    chattels 

49  *by    an   executor,  and  to  the  general 
principle,  that    where    the    act  is    a 

breach  of  duty  in  the  trustee,  those  who 
deal  with  him  knowing  the  fact,  are  affected 
by  it.  To  mortgage  the  property  to  secure 
their  own  debt,  would  seem  to  me,  to  be  a 
direct  and  palpable  breach  of  duty  in  the 
trustees,  in  which  the  mortgagee  must 
have  fully  participated ;  and,  I  cannot  con- 
ceive, that  the  Court  meant  to  say,  that 
such  a  transaction  could  be  innocent.  I 
must  therefore  suppose,  that  the  decision 
turned  upon  the  fact,  that  the  trustee  him- 
self, who  was  before  the  Court,  was  of 
himself  unquestionably  competent  to  pay 
the  money,  and  ought  to  pay  it.  It  is  true, 
that  if  the  Court  proceeded  on  this  idea, 
the  land  ought  to  have  been  held  still  re- 
sponsible; but  the  report  is  too  defective 
and  unsatisfactory  to  warrant  any  confi- 
dence in  its  being  full,  as  to  this  point. 

These  cases  then,  though  they  have  a 
strong  apparent  bearing  on  that  under 
consideration,  are  too  loosely,  and  too  care- 
lessly reported,  to  satisfy  the  Court  that 
they  were  decided  on  principles  which  they 
are  cited  to  support.  I  cannot  consider 
them  as  proving  that  land  sold  for  other 
objects,  in  exclusion  of  a  debt  charged 
upon  it,  is  relieved  by  the  sale,  from  that 
mortgage,  if  the  purchaser  pays  with  no- 
tice of  the  intended  misapplication  of  the 
purchase  money.  I  repeat  then,  that  it  is 
a  question  of  fact.  Did  the  circumstances 
under  which  Mantipike  was  sold,  prove 
that  the  purchase  money  was  to  be  diverted 
from  the  payment  of  George  Brooke's 
debts,  to  other  objects,  with  such  reason- 
able certainty,  as  to  leave  it  probable  that 
a  purchaser  with  notice,  would  be  liable 
for  the  application  of  the  purchase  money; 
or,  in  other  words,  that  the  land  would,  in 
the  event  of  misapplication,  and  the  in- 
solvency of  the  trustee,  remain  charged  in 
his  hands? 

These  circumstances  have  already  been 
stated.  The  most  prominent  are,  that 
William  Garnett  was  the  immediate  trus- 
tee     of      Richard      Brooke's      Will, 

50  ^though    considered    in    a    Court    of 
Kk]uity,  as  being  also  a    trustee    for 

George  Brooke's  creditors,  whose  claim 
was  prior  to  that  of  Richard  Brooke's  cred- 
itors or  legatees,  but  whose  claim  the 
vendor  not  only  did  not,  but  could  not 
safely,  mean  to  satisfy,  unless  directed 
by  a  Court  of  Equity,  so  to  do.  The  pur- 
chaser had,  certainly,  reason  to  believe, 
that  the  sale  was  not  made  with  a  view  to 
satisfy  the  charge  created  by  George 
Brooke's  Will,  and  that  the  purchase 
money,  if  paid  before  the  institution  of  a 
suit  by  Campbell's  representative,  would 
be  applied  to  the  purposes  of  Richard 
Brooke's  Will.  If  a  suit  should  be  insti- 
tuted before  the  purchase  money  became 
due  under  the  contract,  or  before  it  was 
paid,  the  whole  affair  would  then  be  trans- 
ferred to  the  Court  of  Chancery,  and  he 
would  no  longer  be  master  of  his  own  con- 
duct.    In    the   one   event,  he    would     take 
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upon  himself  the  hazard  of  paying  with 
fall  notice  of  the  charge,  money  which  he 
had  reason  to  believe,  was  to  be  diverted 
to  different  objects;  in  the  other,  he  would 
be  involved  in  a  Chancery  suit,  the  course 
and  duration  of  which,  he  could  not  antici- 
pate. Do  these  difiQculties  constitute  a^ 
valid  objection  to  a  decree  for  a  specific 
performance? 

It  cannot  be  doubted,  that  these  diffi- 
culties, if  presented  to  the  mind  of  a  pru- 
dent man,  contemplating  the  purchase  of 
an  estate,  and  desirous  of  performing  his 
contract  according  to  its  terms,  might  have 
a  serious  influence  on  his  conduct,  and 
might  deter  him  from  making  the  purchase. 
If  informed  of  them,  after  making  the  con- 
tract, but  before  its  execution  by  the  pay- 
ing of  the  purchase  money  and  receiving 
a  conveyance,  he  would  have  such  strong 
motives  for  stopping  entirely,  or  at  least, 
for  pausing,  until  the  impediments  could 
be  removed,  as  would,  I  think,  justify  him, 
for  so  doing,  in  the  opinion  of  any  reason- 
able man.  Had  this  suit  come  to  a  hearing 
as  between  the  vendor  and  vendee  only,  on 
the   day    on  which  it  was  instituted, 

51  could   a  *Court   of  Equity  have  pro- 
nounced the  objections  to  the  title  so 

frivolous,  as  to  decree  that  Macon  should 
take  it,  without  having  those  objections  re- 
moved? Is  the  exoneration  of  the  land  from 
Campbell's  debt,  by  a  sale  to  a  purchaser, 
with  notice  of  all  the  circumstances  which 
had  come  to  the  knowledge  of  Col.  Macon, 
so  perfectly  clear,  that  a  Court  of  Equity 
ought  to  decree  him  to  take  the  land  and 
pay  the  purchase  money,  without  any  se- 
curity against  the  future  demands  of  Camp- 
bell's representative? 

Both  on  principle  and  authority,  I  think 
it  very  clear,  thai  a  specific  performance 
will  be  decreed  on  the  application  of  the 
vendor,  unless  his  ability  to  make  such  a 
title  as  he  has  agreed  to  make,  be  unques- 
tionable: [Mariow  v.  Smith,]  (2  P.  Wms. 
201;)  [Rose  v.  Calland,]  (5  Ves.  jun.  186, 
189;)  [Roakev.  Kidd,]  (5  Ves.  iun.  647;) 
rstapylton  v.  Scott,]  (16  Ves.  jun.  272;) 
[Sloper  V.  Fish,]  (Ves.  and  Beam.  149;)  and 
it  is  equally  clear,  that  a  purchaser, 
under  such  a  contract  as  that  between  Gar- 
nett  and  Macon,  had  a  right  to  expect  that 
an  unincumbered  estate  in  fee  simple  would 
be  conveyed  to  him.  [Omerod  v.  Harde- 
man,] (S  Ves.  jun.  722,  734;)  [Flurean  v. 
ThornhiU,]  (2  Wm.  Bl.  R.  1078.)  In  a 
contract  for  the  purchase  of  a  fee  simple 
estate,  if  no  incumbrance  be  communicated 
to  the  purchaser,  or  be  known  to  him  to 
exist,  he  must  suppose  himself  to  purchase 
an  unincumbered  estate,  and  a  Court  of 
E^qnity  will  not  impose  its  extraordinary 
power  of  compelling  a  specific  execution  of 
the  contract,  unless  the  person  demanding 
it,  can  himself  do  all  that  it  is  incumbent 
on  him  to  do.  It  has  been  said  at  the  bar, 
that  the  declarations  of  the  Chancellors  to 
this  effect,  have  been  made  in  cases  where 
the  title  itself  was  doubtful,  not  where 
there  was  a  money  charge  upon  the  estate, 
which  would  not  materially  affect  the  pur- 
chaser, and  which  might  be  paid  off  by 
him,  without  any  material  change  in  his 
contract,  and  without  inconvenience. 

52  *This   allegation  is    not,  I   think, 


I  entirely  correct.  The  objection  is  not 
entirely  confined  to  cases  of  doubtful 
title.  It  applies  to  incumbrances  of  every 
description,  which  may,  in  any  manner, 
embarrass  the  purchaser  in  the  full  and 
quiet  enjoyment  of  his  purchase.  In  5 
Ves.  jun.  189,  [Rose  v.  CoUand,]  the  prop- 
erty was  stated  to  be  free  of  hay  tithe; 
and  there  was  much  reason  to  believe  that 
the  statement  was  correct.  But  the  point 
being  doubtful,  the  bill  of  the  vendor, 
praying  a  specific  performance,  was  dis- 
missed. There  is,  certainly,  a  difference 
between  a  defined  and  admitted  charge,  to 
which  the  purchase  money  may,  by  con- 
sent, be  applied,  when  it  becomes  due, 
and  a  contested  charge  which  will  involve 
the  purchaser  in  an  intricate  and  tedious 
law  suit  of  uncertain  duration.  There 
can,  I  think,  be  no  doubt,  that  Campbell's 
claim,  controverted  as  it  necessarily  warn 
by  Brooke's  representative,  is  of  this 
character,  and  that  the  continuance  of  the 
charge  on  the  land  in  the  hands  of  a  pur- 
chaser with  full  notice  of  that  ^laim,  and 
of  all  the  circumstances  under  which  the 
sale  was  made,  was  too  questionable  to  be 
disregarded  as  entirely  frivolous,  if  al- 
leged in  a  suit  between  Garnett  and  Macon 
only,  for  a  specific  performance.  If  it 
could  not  be  entirely  disregarded  by  a 
Court,  Macon  was  certainly  justifiable  in 
refusing  to  proceed  while  this  cloud  hung 
over  the  estate.  He  was  certainly  justifi- 
able in  refusing  to  take  the  title  which 
could  have  been  made  in  January,  1819. 

But  although  it  was  not  in  the  power  of 
Garnett  to  make  a  perfectly  secure  title, 
previous  to  a  Decree  which  would  dispose 
of  Campbell's  lien,  it  is  undoubtedly  now 
in  his  power.  All  the  parties  are  now  be- 
fore this  Court,  and,  if  a  specific  perform- 
ance should  be  decreed,  the  title  which 
can  be  made  to  Macon,  will  undoubtedly 
stand  clear  of  Campbell's  lien.  The  ques- 
tion,   therefore   is,    whether   the   contract 

ought  now  to  be  enforced. 
53  *It  has    been    repeatedly   declared, 

both  in  the  Courts  of  England  and  of 
this  country,  that  time  is  not  of  the  es- 
sence of  a  contract;  and,  that  a  specific 
performance  ought  to  be  decreed  if  a  good 
title  can  be  made  at  the  time  of  the  decree. 

This  principle  is  sustained  by  many  de- 
cisions, and  by  the  practice  of  the  Court 
of  Chancery  in  England  to  refer  it  to  a 
Master,  to  report  whether  the  title  be  good 
at  the  time.  But,  I  do  not  think  that  the 
English  Court  of  Chancery  has  ever  laid 
down  the  broad  principle,  that  time  was 
never  important,  and  that  an  ability  to 
make  a  clear  title  at  the  time  of  the  Decree, 
arrested  all  enquiry  into  the  previous  state 
of  things.  On  the  contrary,  if  a  person 
sell  an  estate,  to  which  he  has  no  title,  be 
cannot,  though  he  should  afterwards  ac- 
quire it,  enforce  the  contract.  There  is  an 
implied  averment  in  every  sale  made  with- 
out explanation,  that  the  vendor  is  able  to 
do  what  he  contracts  to  do.  If  he  is  not, 
and  the  vendee  sustains  an  injury  in  con- 
sequence of  this  inability,  it  would  seem 
unreasonable,  that  the  contract  should  be 
enforced;  it  would  be  the  more  unreasona- 
ble, if  the  amount  of  the  injury  should  not 
be  the  subject  of  exact  calculation.     It  is  a 
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iceneral  rttle,  that  he  who  asks  the  aid  of  a 
Court  of  Equity,  must  take  care  that  hia 
own  conduct  haa  been  exactly  correct.  It 
would  be  atrange,  if  thia  general  rule 
should  be  totally  inapplicable  to  time,  in 
the  execution  of  a  contract.  If  the  day  be 
carelessly  or  accidently  paaaed  oyer  without 
making  a  conveyance,  and  no  serious  in- 
convenience result  from  the  omission,  the 
objection  would  be  captious,  and  would 
▼ery  properly  be  discountenanced ;  but  if 
the  vendor  was  unable  to  clear  up  the  title, 
until  such  an  alteration  had  taken  place  in 
the  state  of  things,  as  materially  to  affect 
the  parties,  time  I  think,  cannot  in  reason 
be  deemed  unimportant.  It  is  settled,  that 
mere  inadequacy  of  price,  is  not  a  sufficient 
ground  for  a  Court  of  Equity,  to  re- 
54  fuse  its  assistance,  unless  the  *differ- 
ence  between  the  sum  to  be  given 
and  the  value  of  the  land,  be  ao  enormoua, 
as  to  countenance  the  idea  of  fraud  or  im- 
position. Yet,  if  an  unreasonable  contract 
be  not  performed  according  to  ita  letter, 
equity  will  not  interfere.  (Sugd.  on  Vend. 
&  Par.  190)  [2  Am.  Ed.]  Between  a  con- 
tract which  is  unreasonable  when  made, 
and  one  which  has  become  so  before  it  can 
be  executed,  if  the  application  be  made  by 
the  person  in  fault,  for  the  aid  of  the  Court 
against  the  party  who  haa  suffered  by  his 
inability  no  clear  distinction  is   perceived. 

In  the  caae  of  Gibson  v.  Patterson  et  al. 
(I  Atk.  12,)  Lord  Hardwicke,  is  reported 
to  have  paid  no  regard  to  the  negligence 
of  the  vendor  in  producing  his  title  deeds. 
Bnt  that  case  is  said  by  subsequent  Judges, 
who  have  inapected  the  record,  to  be  misre- 
ported;  and  if  it  were  not,  it  does  not  ap- 
pear that  there  was  any  incumbrance  on 
the  estate,  or  that  the  condition  of  the  par- 
ties had  been  affected  by  the  delay. 

In  Morgan  V.  Shaw,  (2  Meriv.  140,)  The 
Chancellor  said,  *^The  inclination  of  my 
opinion  is  against  the  old  doctrine,  that 
time  is  in  no  case  of  the  essence  of  the 
contract,"  and  in  4  Bro.  C.  C.  [Fordyce 
V.  Pord,  498,]  The  Master  of  the  Rolls  said, 
I  hope  it  will  not  be  supposed,  **that  a  man 
is  to  enter  into  a  contract,  and  think  that 
he  is  to  have  his  own  time  to  make  out  his 
title."  In  Harrington  v.  Wheeler,  (4  Ves. 
jun.  686;)  and  Lloyd  et  al.  v.  Collet, 
(4  Bro.  C.  C.  469.)  time  was  held  material. 

I  think  that  the  present  doctrine  of  the 
Court  of  Chancery  of  England,  is  clearly 
in  favour  of  the  opinion,  that  where  time 
is  really  material  to  the  parties,  the  right 
to  a  specific  performance  may  depend  upon 
it;  and  I  think  that  the  same  doctrine  pre- 
vails in  the  Courts  of  the  United  States. 
Hepburn  and  Dnndaa  v.  Colin  ^uld,  (5 
Cranch,  262,)  was  a  suit  for  a  specific 
performance,  which  was  objected 
55  *to  by  the  vendee,  because  6,000  acrea 
of  land,  sold  by  Hepburn  and  Dundas, 
Was  not  held  by  a  title  in  severalty,  but 
was  an  undivided  intereat  in  a  much  larger 
tract,  and  that  the  time  of  executing  the 
contract  was,  in  that  case  material.  On 
that  point  the  Court  says,  [p.  276,]  ^^t  is 
not  to  be  denied  that  circumstances  may 
render  the  time  material;  and  the  Court 
does  not  decide  that  this  case  is  not  of  that 
description.  But  the  majority  of  the  Court 
is  of  opinion,  that  the  estate  is  to   be  con- 


aidered  as  an  eatate  held  in  severalty." 
It  waa  also  said  in  Pratt  et  al.  v.  Law  and 
Campbell,  (9  Cranch,  456,  494, )  that  time 
ia  made  material  to  the  specific  perform- 
ance of  a  contract,  whenever,  from  the 
change  of  circumstances,  a  apecific  per- 
formance, such  aa  would  answer  the  enda 
of  juatice  between  the  partiea,  haa  become 
imjpossible. 

In  Brathier  v.  Gratz  et  al.  (6  Wheat. 
528,)  the  case  was  this:  Michael  Gratz  re- 
aiding  in  Philadelphia,  aold  in  March, 
1807,  to  Waiter  Brashier,  residing  in  Ken- 
tucky, a  tract  of  land  lying  in  Kentucky, 
which  Gratz  had  purchased,  and  for  the 
title  to  which  a  auit  waa  then  depending, 
Brashier  gave  his  notes  for  the  purchaae 
money,  and  agreed  to  attend  to  the  proae- 
cntion  of  the  puit,  for  which  aervice  an  al- 
lowance was  made  him  in  the  price  of  the 
land.  The  land  was  sold  at  22  dollars  50 
oenta  by  the  acre,  and  it  was  agreed,  that 
if  any  part  of  the  land  ahould  be  lost  by 
the  decision  of  the  Court,  Gratz  ahould  re- 
pay 11  dollars  25  cents  for  each  acre  that 
might  be  ao  loat. 

The  suits  were  not  pressed  to  a  deciaion, 
and  in  1811,  the  feea  were  demanded  from 
Gratz,  and  were  paid  by  him.  In  1811, 
Brashier  came  to  Philadelphia  and  hia 
notea  being  protested  for  non-payment, 
Gratz  required  that  they  ahould  be  paid,  or 
that  the  contract  ahould  be  rescinded. 
Braahier  waa  unwilling  to  do  either,  and 
the  question,  whether,  Gratz  was  still 
bound  by  it,  was  left  to  Arbiters, 
56  who  decided  that  he  *waa«  Brashier 
became  insolvent,  and  Gratz  took  the 
management  of  the  auits  into  his  own 
hands,  which  were  decided  in  his  favour, 
in  1813.  About  thia  time,  the  lands  rose 
suddenly  in  value,  on  which  Brashier  ten- 
dered payment  of  his  notes,  and  demanded 
a  conveyance  of  the  land.  Gratz  refused 
and  the  bill  was  brought  for  a  specific  per- 
formance. It  waa  dismissed  in  the  Circuit 
Court,  and  the  Plaintiff  appealed  to  the 
Supreme  Court,  where  the  Decree  was 
affirmed. 

It  will  be  readily  admitted,  that  the  caae 
of  Brashier  and  Gratz,  waa  a  strong  one, 
againat  the  Plaintiff— much  atronger — than 
that  now  before  thia  Court;  but  the  princi- 
ples laid  down  in  ita  decision,  apply  to  all 
cases  where  the  party  demanding  the  aid 
of  the  Court,  has  failed  to  perform  hia  part 
of  the  contract,  and  a  change  in  circum- 
stance, unfavourable  to  the  party  resisting 
the  demand  haa  taken  place.  The  Court 
says,  [p.  533-534,]  **The  rule,  that  time  is 
not  of  the  esaence  of  a  contract,  haa  cer- 
tainly been  recognized  in  Courtaof  Equity; 
and  there  can  be  no  doubt  that  a  failure  on 
the  part  of  a  purchaser  or  vendor,  to  per- 
form his  contract  on  the  atipulated  day, 
does  not,  of  itself  deprive  him  of  his  right 
to  demand  a  apecific  performance  at  a  aub- 
sequent  day,  when  he  shall  be  able  to  com- 
ply with  his  part  of  the  engagement.  It 
may  be  in  the  power  of  the  Court  to  direct 
compensation  for  the  breach  of  contract  in 
point  of  time,  and  in  such  case,  the  object 
of  the  parties  is  effectuated  by  carrying  it 
into  execution.  But  the  rule  is  not  uni- 
versal. Circumstances  may  be  so  changed, 
that   the  object  of   the   party   can    be    no 
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longer  accomplished,  that  he  who  is  ia  jured 
by  the  failure  of  the  other  contracting 
party,  cannot  be  placed  in  the  aitaa^ion  in 
which  he  would  have  stood,  had  the  con- 
tract been  performed.  Under  sach  circum- 
stances, it  would  be  iniquitious  to  decree  a 
specific  performance,  and  a  Court  of  Equity 
will  leave  the  parties  to  their  remedy  at 
Law." 

57  ***If  then,  a  bill  for  a   specific  per- 
formance be   brought  by  a  party  who 

is  himself  in  fault,  the  Court  will  consider 
all  the  circumstances  of  the  case,  and  de- 
cree according  to  those  circumstances." 

In  re-viewing  the  circumstances  of  the 
case,  the  Court  says,  [p.  539-540.]  **An- 
othcr  circumstance  which  ought  to  have 
great  weight,  is  the  change  in  the  value  of 
the  land.  It  was  purchased  at  22  dollars 
50  cents  per  acre.  Mr.  Brashier  failed  to 
comply,  and  was  unable  to  comply  with 
his  engagements.  More  than  five  years 
after  the  last  payment  has  become  due,  the 
land  suddenly  rises  to  the  price  of  80  dol- 
lars per  acre.  Then  he  tenders  the  pur- 
chase money,  and  demands  a  specific  per- 
formance. Had  the  land  fallen  in  value, 
he  could  not  have  paid  the  purchase  money. 
This  total  want  of  reciprocity,  gives  in- 
creased influence  to  the  objections  to  a 
specific  performance,  which  are  furnished 
by  this  great  alteration  in  the  value  of  the 
article." 

The  change  in  the  value  of  the  article  in 
the  case  which  had  been  cited,  between  the 
time  when  the  money  ougbt  to  have  been 
paid,  and  the  time  when  the  money  was 
tendered,  was  certainly  enormously  great, 
much  greater  than  can  take  place  in  ordi- 
nary times;  but  the  principle  does  not  de- 
pend entirely  on  the  ezcessiveness  of  that 
change.  The  principle  undoubtedly  is, 
that  a  very  great  change  in  the  value  of 
the  article,  constitutes  a  serious  objection 
to  a  decree  for  a  specific  performance,  when 
claimed  by  the  party  whose  fault  it  is,  that 
the  contract  has  not  been  executed. 

In  the  case  under  consideration,  a  con- 
siderable change  has  taken  place,  in  the 
value  of  the  article ;  and  that  change  has 
been  produced  by  a  general  declension  in 
the  price  of  lands.  It  must  therefore  mate- 
rially affect  the  arrangements  to  be  made 
by  the  purchaser  for  a  compliance  with  his 
contract. — The  same  property  which, 

58  if  sold  in  time,  would  *probably  have 
enabled    him    to    pay  for  Mantipike, 

would  not  on  any  reasonable  estimate,  now 
enable  him  to  do  so.  If,  then,  William 
Garnett  was  unable  to  convey  a  perfectly 
safe  title  in  January,  1819,  Mr.  Macon 
has  sustained  an  injury  by  the  suspension 
of  his  proceedings,  the  amount  of  which 
admits  of  no  certain  calculation,  and  which 
is  probably  equivalent  to  the  difference    in 


the  value  of  Mantipike  at  that  time  and  at 
this. 

Although  I  am  entirely  satisfied  that 
there  is  no  moral  taint  in  this  transaction, 
that  the  omission  to  give  notice  of  Camp- 
bell's debt  was  not  concealment  to  which 
blame  in  moral  point  of  view,  can  be  at- 
tached ;  yet  a  Court  of  Equity  considers  the 
vendor  as  responsible  for  the  title  he  sells, 
and  is  bound  to  inform  himself  of  its  de- 
fects. The  purchaser  in  making  a  contract 
may  be  excused  for  relying  on  the  assurance 
of  the  vendor,  implied  in  the  transaction 
itself,  that  he  can  perform  his  agreement. 

As  I  think  Campbell's  claim,  was  a  cloud 
lowering  over  the  title  Garnett  could  con- 
vey to  a  purchaser  with  notice,  which  jus- 
tified Macon  in  refusing  to  go  on  with  the 
contract,  which  cloud  cannot  be  dissipated 
but  by  the  Decree  of  a  Court  of  Chancery, 
and  as  before  such  a  Decree  was  attainable, 
the  value  of  the  article  has  greatly 
changed,  that  circumstance  creates  a 
strong  objection  to  a  specific  performance. 
At  the  same  time,  it  must  be  perceived  that 
the  vendor,  who  has  committed  no  moral 
wrong,  and  who  is  now  able  to  perform  his 
contract,  will  sustain  all  the  loss  arising 
from  the  depreciation  of  the  property, 
which  he  might  have  sold  to  another,  had 
not  Macon  purchased.  I  felt  some  hesita- 
tion between  a  Decree  dismissing  the  bill, 
and  a  Decree  for  carrying  the  contract  into 
execution,  considering  the  vendor  who  has 
retained  possession  of  the  property  as  en- 
titled to  the  profits,  and  the  vendee  who 
was  justifiable  for  not  proceeding  with  his 
contract,  as  exempt  from  the  payment 
59  *of  interest.  But  on  reflection  I  have 
come  to  the  opinion,  that  as  there  is 
no  fault  in  the  purchaser,  and  as  there  was 
some  remissness  in  the  seller  in  not  com- 
municating Campbell's  claim,  that  the 
whole  disadvantage  ought  to  fall  on  the 
vendor,  and  that  his  bill  ought  to  be  dis- 
missed. 

The  point  which  has  weighed  heaviest 
on  my  mind,  and  about  which  I  have  felt 
the  greatest  difiQculty,  concerning  which  I 
have  indeed  at  different  times  inclined  to 
different  opinions,  is  whether  the  sale  un- 
der the  Will  of  Richard  Brooke,  is,  under 
all  the  circumstances  of  the  case,  to  be 
considered  as  such  a  breach  of  trust,  as 
respects  the  creditors  of  George  Brooke,  as 
will  involve  a  purchaser,  having  notice  be- 
fore the  contract  of  sale  is  carried  into  ex- 
ecution, in  the  consequences.  I  am  rather 
disposed  to  the  opinion  that  it  is  such  a 
breach  of  trust.  At  all  events,  I  am  satis- 
fied that  it  wears  such  a  serious  aspect,  as  to 
justify  a 'purchaser  in  refusing  to   proceed. 

Decree,  Bill  dismissed, — each  party  to 
bear  his  own  costs. 


2% 


REPORTS    OF    CASES 


ARGUED  AND  DETBRMINKD 
IN 


THE    COURT   OF   APPEALS 


OP* 


VIRGINIA: 

TO  WHICH  ARE  ADDED,  REPORTS  OF  CASES 
DECIDED  IN  THE 

General  Court  of  Virginia. 


VOL.    V. 


By    Peyton    Randolph^ 

Counsellor  at  Law. 


It^h 


Eastern  District  of  Virginia,  to  wit : 

BE  IT  REMEMBERED,  That  on  the  fifth  day  of  June,  in  the  fiftj-second 
-  year  of  the  Independence  of  the  United  States  of  America,  Peter  Cottom,  of  the 
j  said  District,  hath  deposited  in  this  Office  the  title  of  a  Book,  the  ri^rht  whereof 
be  claims  as  proprietor,  in  the  words  following,  to  wit : 

"Reports  of  Cases  argued  and  determined  in  the  Court  of  Appeals  of  Virginia :  To 
which  are  added.  Reports  of  Cases  decided  in  the  General  Court  of  Virginia.— Vol.  V. 
—By  Peyton  Randolph,  Counsellor  at  Law." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  "An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned." 

R'D.  JEFFRIES,  Clerk  of  the 

Eastern  District  of  Virginia. 

Reprinted  by  Thb  Michib  Company,  by  authority  of  Act  of  Legislature, 
approved  February  24, 1900. 


J1TD6B8 

OP  THB 

COURT    OF    APPEALS 

DURING  THB  PBRIOD  OP  THBSB  RBPORTS. 


FRANCIS  T.  BROOKE,  Eaquire,  President. 
WII^LIAM  H.  CABEI^I^,  Eaqwire.  JOHN  COALTER,  Esquire 

JOHN  W.  GREEN,  Esquire.  DABNEY  CARR,  Esquire. 

ATTORNEY  GENERAI,. 

JOHN  ROBERTSON,  Esquire. 


JUD6B8 

OP  THE 

GENERAL   CO  U  RT 

DURING  THE  PBRIOD  OP  THESE  REPORTS. 


ROBERT  WHITE. 
ARCHIBALD  STUART. 
WII^I^IAM  BROCKENBROUGH. 
PETER  JOHNSTON. 
DANIEL  SMITH. 
JAMES  ALLEN. 
WILLIAM  A.  G.  DADE. 
FLEMING  SAUNDERS. 


WILLIAM  DANIEL. 
JAMES  SEMPLE. 
RICHARD  E.  PARKER. 
LEWIS  SUMMERS. 
THOMAS  T.  BOULDIN. 
PHILIP  P.  BARBOUR.* 
ABEL  P.  UPSHUR. 
RICHARD  H.  FIELD.t 


^esUned  29(1  Feb.  1827. 


tAppointed  8d  March.  1827. 


TABLE  OF  CASES  REPORTED. 


Adams,  Whitworth  &  Yancey  v 333 

Anderson  v.  Commonwealth 627 

Archer,  adm*r  ftc,  Roberson  and  others 

V 319 

Atkinson  v.  Ball 446 

Ball,  Atkinson  v 446 

Bank  of  U.  States,  Heron  v 426 

Bank  of  the  Valley,  Stribbling  v 132 

Bells  ».  GUlespie 273 

Broaddus  &  Wife  v.  Turner 308 

Brown  v.  Toell's  adm'r 543 

Carver,  Commonwealth  v 660 

Castleman  &  M'Cormick  v.  Grafif,  Ac 195 

Caton  &  Veale  v.  Ltenox 31 

Chubb,  Commonwealth  v 715 

Clay  V.  Neilson 5% 

Coleman,  Adm'r  de  bonis  non  of  Wernick 

V.  M'Murdo 51 

Commonwealth,  Anderson  v. 627 

Commonwealth  v.  Carver 660 

Commonwealth  v,  Chubb 715 

Commonwealth  v.  Courtney 666 

Commonwealth  v.  Garland  and  others...  652 

Commonwealth  v,  Hughes 655 

Commonwealth  v.  Isaacs  A  West 634 

Commonwealth,  Finn  v 701 

Commpn wealth  v,  I^ef  twich 657 

Commonwealth  v.  Pollard  659 

Commonwealth  v,  Rutherford 646 

Commonwealth,  Prentis  v 697 

Commonwealth  v.  Turner 678 

Commonwealth,  Wortham  v 669 

Commonwealth  v,  Winstons. 546 

Conococheague  Bank,  Rees  v ...  326 

Courtney  v.  Commonwealth 666 

Dade,  Smock  v 639 

Dudley  adm'r  Ac,  Bpes's  adm'r  v 437 

Epes's  adm'r  v,  Dudley,  adm'r  &c 437 

Finn  v.  Commonwealth 701 

Fulcher,  Hunter  v 127 

Garland  A  others.  Commonwealth  v 652 

Gillespie,  Bells  v 273 

Graff,  Ac.  v.  Castleman  &  M'Cormick. . .  195 


Green  v,  Judith,  Ac 1 

Greenlaw,  Tyler,  (Governor,)  v 711 

Heron  v.  Bank  of  U.  States 426 

Hughes,  Commonwealth  v 655 

Hughes,  M'CJlung  v 453 

Hunter  v,  Fulcher 126 

Isaacs  A  West,  Commonwealth  v 634 

Jackson  v.  Maxwell 636 

Jackson  v,  M'Gavock 509 

Jeffries,  &c.,  Land,  &c.  v 211 

Jones  V.  Mason,  ex'or  Ac 577 

Judith,  Ac,  Green  v 1 

King  V.  Ridge 617 

Land  &c.  V,  Jeffries,  Ac 211 

Leftwich,  Commonwealth  v 657 

Lenox,  Caton  A  Veale  v 31 

Martin  v.  Sturm 693 

Mason,  ex'or  Ac,  Jones  v 577 

Maxwell,  Jackson  v 636 

M'Clung  V,  Hughes 453 

M'Gavock,  Jackson  v 509 

M'Murdo  A  Prentis,  Coleman  adm'r  Ac 
V 51 

Mickie  v.  Wood's  ex'or 571 

Neilson,  Clay  v .* 5% 

Pollard  v»  Commonwealth 659 

Prentis  v.  Commonwealth 697 

Rees  V,  Conococheague  Bank 326 

Ridge,  The  King  v 617 

Robertson  A  others  v.  Archer,  adm'r  Ac.  319 

Rutherford,  Commonwealth  v 646 

Scott  A  others,  Turner  v 332 

Smock  V,  Dade 639 

Stribbling  v.  Bank  of  the  Valley 132 

Sturm,  Martin  v 693 

Toell's  adm'r.  Brown  v 543 

Turner,  Broaddus  A  Wife  v 308 

Turner,  Commonwealth  v 678 

Turner  v.  Scott  A  others 332 

Tyler,  (Governor,)  v,  Greenlaw 711 

Whitworth  A  Yancey  v,  Adams 332 

Winstons,  Commonwealth  v 546 

Wood's  ex'or,  Mickie  v 571 

Wortham  v.  Commonwealth 669 


299 


TABLE  OF  CASES  CITED. 


Ackland  v,  Pearce 362,  389,  418 

Alexander  v.  Deneale •. . .  252,  258,  608 

Alexander  v,  M'Cauley 81 

Anderson  v*  Anderson 225,  242 

Anderson  v,  Jackson 274 

Arden  v,  Watkins 342 

Arandell  v.  Phipps 217,  219 

Attorney  General  v.  Hooker 55 

Baker  v.  Judges  of  Ulster 641 

Bamford  v.  Baron  608 

Bank  of  Maine  v.  Butts 351 

Bank  of  Marietta  v.  Pindall 327,  329 

Bank  of  Utica  v,  Wafrer 352 

Barclay,  qui  tam,  v.  Walmsley 405 

Barker  v,  Talcot 56 

Barlow  v.  Salter 274,  279 

Barnett  v.  Tompkins 349 

Barton's  Case 336 

Bates  V,  Johnson    327 

Bathe  v.  Taylor 344 

Bathurst's  Case 107 

Batteson  v.  Goodwin 373 

Batton  V,  Dunham 160,  406 

Beard  v,  Akerman . . . ; 355 

Beaseley  v,  Owen 267 

Beaumont  V.  Long 57 

Beebee  v.  Bank  of  N.  York 641 

Bengough  v.  Walker 584,  595 

Bennett  v.  Smith 346,  390 

Bent  V.  Patton 328,  567 

Benton's  Case 161, 162 

Bernard  z'.  Young 351 

Berwick  v,  Andrews 107 

Biggers  v.  Alderson 14,    24 

Blackamore's  Case 553 

Bodley  v.  Taylor 475 

Boldero  v,  Jackson 146 

Boiling  V*  Boiling 321 

Bonny  v.  Ridgard 202 

Booth  V.  Cook 362 

Bowman  v,  Nichol 344 

Branch  v.  Burnley 641 

BrsLssington  v.  Ault 442 

Brown  v.  Brent 385 

Brown  v,  Collins 107 

Brown  v,  Morris 335 

Bryce  v.  Smith 274 

Buckler  v.  Buttivant 46 

Buckworth's  Case 37 

Burdettz'.  Pin  76 

Burke  z;.  Hunt 641 

Burke  v.  Levy 641 

Burreirs  Case 228 

Butler  V,  Baker 73 

Cadogan  ».  Kennett 270,  608 

Cardwell  I/.  Martin 344 

Carter  v.  Tyler  281,  298,  317 

Castairsr.  Stein 135,379 

Catherwood  v.  Chaband 442 

Cavendish  v,  Fleming 321 

Chaddock  v,  Cowley 274,  278 

Chamberlayne  v,  Chamberlayne 102 

Chamberlayne  v.  Temple ...  254 

Chancellor  of  Oxford's  Case 152 

Chapman  v.  Black 357 

Chapman  v.  Gale 564 

Chapman  v»  Salt 583 


Chesterfield  v,  Janssen 160, 161, 340,  406 

Christian  v.  Christian 486 

Church  V  Hubbart 129 

Churchill  v.  Sutcr : 355 

Clark  V,  Pigott 327 

Clark  V.  Rutland 228 

Catchey's  Case 274 

Cogbill  V,  Cogbill 557, 566 

Coker  v.  Farewell 38 

Conner  ».  Martin 373 

Cook  ».  Jones 643 

Cook  V,  Wise 573 

Corden  r .  Noden 100 

Cowell  &  ux.  V,  Watts 445 

Cowley  V,  Dunlop 46 

Crooke  v,  Devandes 274 

Crump  V,  Dudley 2S9 

Currie  v.  Burns 483 

Currie  v,  Martin 527 

Dagwell  r.  Wylie 371,  418 

Daniel  v,  Cartony 356 

Davis  V,  Hardacre 134,  146, 192 

Davison  v.  Jones 161 

Delavars  Case 630 

Depew  V.  Howard  &  uz 485 

Dickerson  v,  Lockyear 209 

Didlake  v.  Hooper 274 

Dive  V,  Manningham. » 129 

Dodson  V,  Simpson 205 

Doe  V,  Bernard 146 

Doe  V,  Brown 161 

Doe  ».  Ellis 274 

Doe  V,  Fonnerean 274 

Doe  V,  Gooch 191 

Dolly  Chappie's  Case 662. 664 

Douglass  V .  M'Chesney 134,  397 

Dow  V.  Adam's  adm'r 573 

Dunbar  v,  Hancock 548 

Dunham  r.  Day 133 

Dunham  v.  Goode 133 

Dunn  V.  Baylie 73, 112 

Dunn  v»  Bray 305 

Dutch  E.  India  Company  v,  Henriques..  327 

Dykes  v,  Woodhouse 64 

Edlows  z'.  Deane 75 

Edwards  v.  Harben 251,  259,  271,  605 

Eldridge  V.   Fisher 283 

Ellison  V,  Cookson 580 

Ent  V.  Withers 107 

Estwick  V,  Caillaud 218 

Farington  v.  Knightly 10») 

Fenn  v,  Harrison 354 

Ferguson  r.  Harwood 128 

Field  V,  SchieflFelin ." 205 

Floyer  v,  Edwards 337,  413 

Fleckner  v.  U.  States  Bank 134, 141, 144 

Forth  V,  Chapman 274 

Fowler  v.  Lee 25^ 

Freeland's  adm'r  v,  Cocke's  ex'or 321,  322 

Frodick  v.  Cornell 274 

Gibson  v,  Fristoe 

145, 161,  194,  340,  360,  385,  406 

Gibson  v.  Hunter 3 

Glassf ord  v.  Laming 362 

Goodrich  v.  Harding 274,  284 

Gordon  v.  Frazer 556, 565,  641 

Grave  v.  Earl  of  Salisbury 593 


300 


Casbs  Citbd. 


6  RAND. 


Oresham  v.  Greshain 274 

Hacklej  v,  Mawlej 274 

Hallcj,  Ac.  V.  Baird 557,  565 

Hamilton  v,  Rnssel 608 

Hamit  V.  Yea 363,  379 

Hansborough  v.  Baylor 358,  385 

Harrendea  v.  Palmer 439 

Harriaon  v.  Brock 12 

Harrison's  adm'r  v,  Raine's  adm'z 48 

Hartop  V.  Hartop 581 

Haslington  v,  GUI 219, 229,  272,  605 

Hays  V.  Hays 109,  199 

Hendricks  v.  Dnndass 641 

Hercy  v.  Dinwoody 321 

Hill  V.  Barrow .274,  282 

Hill  V,  Simpson 203 

Hodg-es  V,  Hodges 253 

Holland's  Case 135, 138,  153 

Holmes  v.  Holmes 594 

Holmes  v.  Minet 274 

Hoyle  r.  Young 9,    11 

Hoof nagle  v.  Anderson 477 

Hope  V,  Taylor 278 

Hoskin  v.  Hoskins 583,  594 

Hudson  V,  Johnson 641 

Hughes  V,  Hughes 66 

Humphreys  v.  West 25, 328 

Hunter's  Case 727 

Hunter  v.  Hall 483,  497,  526 

Hutaon  v.  Lowry 637 

Hyer  V.  Green 10. 11,  17 

Hyer  V.  8hot>e 15,  18.  24 

Hyer  ».  Wood 10,  17 

Ithel  z^.  Beane 209 

Izard  V.  Hurst 579 

Jarman  v.  Woolloton 219 

Johnson  v.  Brown ....  484 

Johnson  v.  Buffington 480,  481 

Jones  V,  Brook 355 

Jones  V.  Davidson 134,  146,  368,  418 

Jones  V,  Fitzgerald 321 

Jones  ».  Hake 133,344 

Jones  V.  Hobson 200 

Jones  V,  Jones 321 

Jones  V.  Williams 479 

Keansv.  Roberts... 205 

Kendall  v.  Eyre 284 

Kid  V,  Rawlinson 217 

King  V.  Drury 162 

King  V.  LK>rd  Grey 630 

King  V.  Ridge 389,  398,  423 

King  V.  Rumball 274 

Kirk  V.  Nowell 135 

Kyaaston  v.  Clarke 229 

Ivambert  V.  Pack 327 

Legrand  v,  Hampden  Sydney  College. . . 

135,  152,171 

Le  Neve  v,  Lte  Neve 476 

I^ester  v.  MundcU 641 

Lrillybridge  v.  Ady 274 

Lrflodsay's  Case 676 

Lrocket's  Case 728 

Lroddington  v.  Kime 289 

Lrowe  V.  Waller 335, 337,  397,  407 

Ivowes  V.  Mazaredo  356, 393,  419 

I^yd  V.  Keitch 355 

IvQcas  V,  Haynes 327 

L#yne  v.  Jackson 487,  489 

I^yon  V,  Burtiss 274 

Mabank  v.  Metcalf 209 

Mackie  v,  Davis 42 

Magdalen  College  Case 228 

Mandcvillc  v.  Riddle 42 

Mann  v.  Commission  Company 345 

Manners*  qui  tam,  v.  Parten 548 


Marsh  v,  Martindale 

133,145,194,340,350,360,406 

Mary  Mitchell's  Case 727 

Mason  v,  Abdy .160,  406 

Mayor  and  Burgesses  of  Lynn  Regis 330 

Mayor  of  Doncaster  v.  Day 39 

M'Call  V.  Peachey 322 

M'Clintick  v,  Manns 284 

M'Clunn  v.  Steel 696 

M'lyeod  V,  Drummond 204 

Meade  v,  Lord  Orrery 201 

Meade  v.  Young 373 

Metcalfe  v.  Brown 135 

Miles  V.  O'Hara 39 

Miller  v.  Marshall 637 

Morgan  v,  Morgan 274 

Myers's  Case 677 

Needham's  (Sir  John)  Case 66 

Nevison  v.  Whitley 362 

Newcomb  v.  Green 548 

Newes  A  uz.  v.  Lark  &  Hunt 129 

Newton  v,  Wilson 572|  573 

New  York  Fire  Insurance  Company  v, . . 

Ely 133,  352 

Noel  V.  Robinson 73 

Noland  v.  Cromwell 461,  462,  486,  503 

Norton  v.  Rose ;    40,  42 

Norvell  z'.  Camm 15 

Nugent  V.  Giffard 201 

Orr  V.  Mann 75 

Oswald,  Deniston  A  Co.  v.  Tyler 29 

Peckman's  Case 84,    93 

Palmer  v,  Alcock 66 

Parr  v,  Eliason 355,  356, 392 

Peacock  v.  Rhodes 41 

Pells  V.  Brown 274,  306 

Petrie  v.  Hannay 548 

Philisbock  v,  Pluckwell : 373 

Pickett  V,  Dowdall 483 

Pierce  v.  Turner 225,  233,  253,  273 

Porter  v.  Bradley 274,  282,  306 

Powell  V.  Waters 133,  347,  362 

Pratt  V.  Willey 146.192 

Preston  v.  M'Kinney 489 

Price  V.  Campbell 361,  385,  426 

Price  V.  Herbert 103 

Prince's  Case 135 

Pryor  v,  Kinney's  ex'ors 258 

Pryor  v.  Stribbling 267 

Purefoy  v.  Rogers 276 

Pyke  V.  Cranch 38 

Rachfield  v.  Careless 101 

Ratcliffe  v.  Allison 215 

Ravenscroft  v,  Eyles : 81 

Read  V.  Snell 209 

Reidz'.  Burnsides 481 

Rez  V.  JoUifFe 36 

Rex  V.  Ridge 133 

Reynolds  v,  Clayton 160,  360,  406 

Rich  V,  Topping 146,  355 

Richards,  qui  tam,  v.  Brown 328 

Richardson  v.  Noyes 274 

Rickman  v,  Morgan 584,  S^S 

Riddle  v.  Mandeville 43 

Ritchie  &  Wales  v.  Moore 328 

Rivett  V.  JeflFries 83 

Roberts  v.  Tremayne 160,  340, 360,  406 

Robertson  v.  Ewell 608 

Roe  V,  JefFery 274,  282,  286,  306 

Roe  V.  Scott 274,  279 

Rolfe  V,  Caslon .  .* 46 

Romilly  v.  James 274 

Ross  V.  Norvell 270 

Rush  V.  Buckingham 362 

Rutland  v.  Rutland 56 

Sadler  V.  Daniel 66 


6  RAND. 


Casbs  Citbd. 


Samuel  v.  Evans 139, 169 

Sarrate  v  Austin 46 

Saxby  v,  Kirby 139 

Scott,  &c.  V.  Gibbon 266 

Scott  V,  Tyler 203 

Shelton  v.  Shclton 78 

Short  V.  Coffin 328, 548,  564 

Skipwith  V.  Clinch 273 

Skipwith  V,  Gibson  &  Jefferson 385 

Smith  V,  Chapman 301,  303,  304 

Smith  V,  Chester 373 

Snelling*8  Case 66 

Spottswood  V,  Dandridge 65 

Swanu  V*  Hooker 5 

Sydnor  v.  Sydnor 274,  283,  286, 310 

L/yme  ».  Butler 8 

Talbot  V.  Seaman 129 

Taliaferro  v,  Gatewood 29 

Tangry  v.  Brown 56 

Tanner  v,  Ivie 201 

Tate  V.  Tally 282,  300,  307 

Taylors.  Brown  476,478,479 

Taylor  v.  Bruce 389, 404 

Tenny  v.  Agar 274 

Thomas  v.  Soaper '. 608 

Tidball  v.  Lupton 286,  304 

Timberlake  v.  Graves 274 

Tite  V.  Willis 274 

Tremayne  v,  Roberts 145 

Trimmer  v,  Bayne 580 

Trivett  v,  Jeffries 105 

Turner  v.  Pearte 44 

Tnrtonv.  Benson 41 


Twisden  V.  Twisden ..........  581 

Twyne's  Case 359 

Unerbarger  v.  Walton's  heirs 538 

U.  Statesv.  Johns ^.128,  130 

U.  States  V.  Palmer 128 

Vanacre's  Case 102 

Vaughan  &  Field  v,  Freeland 557, 559 

Wagner  v.  Gray 321 

Waite  V,  Whorewood 70 

Wallace  v.  Hardacre 343 

Wankford  v.  Wankford 56,   70 

Wardell  v.  Men 641 

Warder  v.  Arell 151 

Watkins  v.  Burch 217 

Whale  V,  Booth 201 

Wheatley  ».  Lane 81,104 

Whiffinz/.  Roberts 376 

White  V.  Jones 483,  489, 505 

White  V,  Kibbling 39 

White  V.  Lady  Lincoln 325 

Whittington  v.  Christian 17,  23,    30 

Wickett  V.  Creamer 641 

Wilcox  V,  Calloway 480 

Wilkie  V.  Roosevelt 133,345 

Williamson  v,  Farley 252, 606 

Wills  V.  Freeman 342 

Wiltv.  Franklin 217 

Wren  z/.  Thompson  &  Veitch 567 

Wright  V.  Halford 274 

Yate  V.  Gough 70 

Yeaton  v.  Bank  of  Alexandria 42 

Young  V,  Bank  of  Alexandria 140 

Young  V.Wright. ...   340, 369,  389, 418 


302 


OA.SE;s 


ARGUKD  AND  DBTSRMINBD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia. 


Qreen  v.  Judith,  &c. 

Marcb.  18S7. 

Demurrer  to  Evidence*— What  It  Shoald  Contain,  t— 

The  practice  of  Insertioff  In  a  demurrer  to  evi- 
dence, the  evidence  on  both  sides,  is  established 
by  repeated  decisions.  In  this  State. 

5aaM*— Bflect-Rule  5tated.t-In  snch  case  the  de- 
murrant mnst  be  considered  as  admitting  all  that 
can  reasonably  be  Inferred  by  a  Jury  from  the 
evidence  fflven  by  the  other  party:  and  as  waiting 
all  the  evidence  on  his  part,  which  contradicts 
that  offered  by  the  other  party,  or  the  credit  of 
wblch  is  impeached:  and  all  Inferences  from  his 
own  evidence,  which  do  not  necessarily  flow  from 
it. 

Same*- Rule  Bxaailned.-The  propriety  of  this  rule 
examined. 

Saoia*— Error— effect— If  a  party  finds  out,  after  a 
demnrrer  to  evidence,  that  he  ought  not  to  have 
demurred,  but  should  have  left  his  cause  to  a  J  ufy. 
the  Conrt  cannot  award  a  venire  de  novo.  By  two 
Jadffes. 

This  was  an  appeal  from  the  Superior 
Conrt  of  Law  for  Culpeper  Connty. 

Jtidith  and  her  children  and  grand-chil- 
dren, brought  an  action  to  recover  their 
freedom.  The  usual  issue  was  joined ;  and 
at  the  trial,  the  defendant  Green,  demurred 
to  the  evidence,  which  was  joined  in 
2  by  the  plaintiffs.     In  *this  demurrer, 

'  the  evidence  on  both  sides  was  spread 
upon  the  record.  This  evidence  is  stated 
with  sufficient  minuteness  in  the  opinions 
which  follow,  and  particularly  in  that  of 
Judge  Cabell;  so  that  it  will  be  unnec- 
essary to  insert  it  again  in  this  place.  The 
catise  was  submitted  without  argument. 


•Daoinrrer  to  Evidence.— See  on  this  subject  mono- 
irraphic  noU  on  "Demurrer  to  the  Evidence"  ap- 
pended to  Tutt  V.  Slaughter,  5  GrattSM. 

tSasM— What  It  Shoald  Contain.— To  the  point  that 
a  demurrer  to  the  evidence  should  contain  the  evi- 
dence on  both  sides,  the  principal  case  is  cited  In 
Mubleman  v.  National  Insurance  Ck)..  o  W.  Va.  514: 
Adkins  V.  Fry.  88  W.  Va.  566,  18  S.  B.  Rep.  74a 

tSaie-Eliect- Rule  5Uted.-The  rule  set  out  in  the 
principal  case— that,  on  a  demurrer  to  the  evidence, 
the  demurrant  must  be  considered  as  admitting  all 
that  can  reasonably  be  Inferred  by  a  Jury,  from  the 
evidence  riven  by  the  other  party,  and  as  waiving 
all  the  evidence  on  his  part,  which  contradicts  that 
offered  by  the  other  party,  or  the  credit  of  which  is 
impeached,  and  all  inferences  from  his  own  evi- 
dence, which  do  not  necessarily  flow  from  it  has 
repeatedly  met  with  approval  in  subsequent  cases. 
See  dUnff  principal  cases  on  the  subject.  Hans- 
brouffh  V.  Thom.  S  Leifirh  154.  157,  158:  Clopton  v. 
Morris.  6  Lelffh  200:  Rohr  v.  Davis.  0  Leigh  84:  Fair- 
fax V.  Lewis.  11  Lelffh  241:  Patteson  v.  Ford.  2Gratt. 
»:  Tutt  V.  Slaughter,  5  Oratt  878:  Union  Steamship 
C50.  V.  Nottinffhams.  17  Gratt  180:  Trout  v.  Va.  & 
Tenn.  R.  K.  Co.,  28  Oratt  019,  040.  and  foot-note: 
Homer  v.  Speed.  2  Pat  &  H.  058:  R.  &  D.  R.  R.  Co.  v. 
Moore,  78  Va.  97;  Clark  v.  R.  &  D  R.  R.  Co.,  78  Va. 
71S:  Richmond  &  Danville  R.  R.  Co.  v.  Williams.  80 
Va.  I«7, 9  a  E.  Rep.  990:  Newberry  v.  Williams,  89 
Va.  800.  16  S.  E.  Rep.  806;  Norfolk  &  WesUro  R.  Co. 
V.  Dnnnaway.  98  Va.  88.  24  S.  E.  Rep.  098:  Miller  v. 
Insurance  Co..  12  W.  Va.  128;  Peabody  Ins.  Co.  v. 
Wilson,  89  W.  Va.  580.  2  S.  E.  Rep.  898:  Dunn  v.  Ohio 
River  R.  Co..  42  W.  Va.  089.  20  S.  E.  Rep.  560:  Bowman 
V.  DewiniT,  50  W.  Va.  446.  40  S.  £.  Rep.  570. 


March  2.  The  Jndges  delivered  their 
opinions.g 

JUDGE  CARR. 

The  plaintiffs  in  the  Court  below  brought 
their  suit  against  the  appellant  (an  agent  of 
the  Commonwealth)  to  recover  their  free- 
dom. Judith,  the  mother  and  grand-mother 
of  the  others,  was  once  the  property  of  Ball. 
The  State  insists  that  they  are  still  slaves, 
belonging  to  Ball's  estate,  and  subject  to 
her  judgment  against  Ball.  They  claim  to 
be  free,  either  under  the  will  of  Barrow,  or 
of  Hackley,  and  their  chain  of  title  is  this: 
that  Bail,  some  45  or  50  years  past,  sold  or 
gave  Judith  (then  a  girl)  to  Mr.  and  Mrs. 
Barrow,  his  brother  and  sister:  that  Bar- 
row, after  many  years  possession,  sold 
Judith  and  her  descendants  to  his  nephew 
Hackley,  reserving  his  and  his  wife's  life 
in  them:  that  Hackley,  by  his  will,  set 
them  free,  at  the  death  of  Mr.  and  Mrs. 
Barrow;  and  that  Barrow,  by  his  will,  con- 
firmed to  them  their  freedom.  On  the 
trial  of  the  cause,  the  defendant  demurred 
to  the  evidence.  The  Court  gave  judg- 
ment on  the  demurrer  for  the  plaintiffs,  and 
the  defendant  appealed.  The  demurrer 
contains  all  the  evidence  on  both  sides. 
This,  I  believe,  is  not  in  conformity  with 
the  practice  in  England  or  our  sister  States; 
but  it  has  long  been  the  settled  practice 
of  this  State,  sanctioned  by  decisions 
of  this  Court.  I  have  always  understood  a 
demurrer  (whether  to  pleadings  or  to 
3  ^evidence)  as  raising  a  question  of 
law  purely;  the  demurrant  alleging 
that  the  pleading  or  the  facts  demurred  to, 
are  not  sufficient  in  law  to  sustain  the  ad- 
versary. These  indeed  are  the  express  terms 
of  the  demurrer.  As  the  law  arises  upon 
the  facts,  it  cannot  arise  until  the  facts  be 
settled ;  and  this  is  exclusively  the  province 
of  the  jury.  I  have  seen  this  subject  no 
where  treated  with  more  perspicuity  or  abil- 
ity, than  in  the  opinion  of  Ch.  J.  Eyre,  in 
Gibson  v.  Hunter,  2  H.  Bl.  187.  He  says, 
^*In  the  first  stage  of  that  process  under 
which  facts  are  ascertained,  the  Judge  de- 
cides whether  the  evidence  offered  conduces 
to  the  proof  of  the  fact,  and  there  is  an  ap- 
peal from  his  judgment  by  a  bill  of  excep- 
tions. The  admissibility  of  the  evidence 
being  established,  the  question  how  far  it 
conduces  to  the  proof  of  the  fact  which 
is  to  be  ascertained,  is  not  for  the  Judge  to 
decide,  but  for  the  jury  exclusively.  When 
a  jury  have  ascertained  the  fact,  if  a  ques- 
tion arises  whether  the  fact  thus  ascer- 
tained maintains  the  issue  joined    between 

{The  PBS8IDBNT  and  Judos  Gbsbn  absent;  the 
latter  being  a  nominal  party. 
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the  parties,  or  in  other  words,  whether  the 
law  arising  upon  the  fact  is  in  favor  of 
one  or  other  of  the  parties,  that  question 
is  for  the  Judge  to  decide.  Ordinarily,  he 
declares  to  the  jury  what  the  law  is  upon 
the  fact  which  they  find,  and  then  they 
compound  their  verdict  of  the  law  and  fact 
thus  ascertained.  But,  if  the  party  wishes 
to  withdraw  from  the  jury,  the  application 
of  the  law  to  the  fact,  and  all  consideration 
of  what  the  law  is  upon  the  fact,  he  then 
demurs  in  law  upon  the  evidence,  and  the 
precise  operation  of  that  demurrer  is,  to 
take  from  the  jury,  and  to  refer  to  the  Judge, 
the  application  of  the  law  to  the  fact.  In 
the  nature  of  things,  therefore,  and  reason- 
ing by  analogy  to  other  demurrers,  and 
having  regard  to  the  distinct  function  of 
Judges  and  of  juries,  and  attending  to  the 
stage  of  the  proceeding  in  which  the  de- 
murrer takes  place,  the  fact  is  to  be  first 
ascertained."  The  opinion,  from  which 
this  extract  is  made,  is  of  the  very  highest 
authority,  and  ail  the  books  acknowledge 
it  as  settling  the  law.  This  Court  has, 
in  several  cases,  referred  lo  it  as 
4  the  ablest    exposition    '^of     the    doc- 

trine on  this  subject.  The  misfor- 
tune is,  I  think,  that  we  have  not  acted 
up  to  the  rules  it  establishes.  One  of  these 
is,  that  thedemutrant  ^*shall  distinctly  ad- 
mit upon  the  record  every  fact  and  every 
conclusion,  which  the  evidence  demurred 
to  conduced  to  prove.'*  Our  practice  has 
been  to  put  all  the  evidence  on  both  sides 
into  the  demurrer,  and  then  to  consider  the 
demurrer,  as  if  the  demurrant  had' admitted 
all  that  could  be  reasonably  inferred  by 
the  jury  from  the  evidence  given  by  the 
other  party,  and  waiving  all  the  evidence 
on  his  part,  which  contradicts  that  offered 
by  the  other  party,  or  the  credit  of  which 
is  impeached,  and  all  inferences  from  his 
own  evidence  which  do  not  necessarily  flow 
from  it.  I  confess  the  English  practice 
seems  to  me  much  the  safest  and  best. 
In  the  first  place,  it  is  the  simplest.  The 
facts  being  settled  one  by  one,  the  parties 
distinctly  see  the  naked  case,  and  under- 
stand precisely  on  what  facts  the  Court  will 
act ;  and  passing  these  facts  thus  in  re- 
view, the  demurrant  can  more  clearly  see, 
before  the  step  is  irrevocably  taken,  whether 
he  can  safely  demur;  and  the  adversary 
is  likewise  enabled  to  discover,  whether 
there  be  not  some  weak  point  in  his  evi- 
dence, which  he  has  it  in  his  power  to 
strengthen.  This  analysing  process,  re- 
ducing the  case  to  its  elements,  would  also 
have  a  strong  tendency  to  discourage  de- 
murrers to  evidence;  an  effect,  which  Courts 
have  generally  thought  would  be  beneficial. 
When  the  evidence  merely  is  all  put  into 
the  demurrer,  and  no  facts  settled,  the  par- 
ties can  have  little  idea  from  this  confused 
mass,  what  the  case  will  be  when  the  Court 
shall  come  to  act  upon  it;  and  the  Court 
itself  (it  seems  to  me)  is  inevitably  led  to 
assume  the  functions  of  a  jury.  I  have 
thougt  it  not  amiss  to  express  this  opinion, 
thought  I  have  not  the  slightest  idea,  in  the 
present  case,  of  attempting  to  disturb  the 
practice. 

I  must  also  be  permitted  to  regret,  that 
it  has  been  settled  by  the  cases  in  this 
Court,  that  in  demurrers    to    evidence,    all 


the    evidence  on    both    sides  is    to  be  ptit 

into  the  record.     It  is  a  departure  from  the 

settled       practice     elsewhere;     and 

5  *this  alone,  I  think,  is  a  solid  objec- 
tion, unless  it  could  be  clearly  shewn, 

that  by  such  a  change  a  material  advanta^^e 
was  gained.  But  here,  the  change  seems 
to  me  to  be  much  for  the  worse.  I  can 
conceive  few  cases,  in  which  the  insertion 
of  the  demurrant's  evidence  can  be  proper; 
few,  in  which  it  does  not  tend  to  confuse, 
perplex,  and  complicate  the  case.  When  a 
defendant  demurs  to  the  plaintiff's  evi- 
dence, he  says,  admitting  it  all  to  be  true, 
it  is  insufiicient  in  law  to  maintain  the  ac- 
tion. Putting  himself  thus,  upon  the  law 
of  the  case,  and  thus  withdrawing  it  from 
the  jury,  what  propriety  is  there  in  his  in- 
troducing evidence  on  his  part?  The  prac- 
tice of  putting  the  evidence  on  both  sides 
into  the  record,  is  calculated  to  mislead 
the  country.  They  suppose,  that  it  must 
be  for  some  purpose  that  the  demurrant's 
evidence  is  inserted ;  and  they  naturally 
conclude  that  the  purpose  is,  that  the  Court* 
from  the  whole  evidence,  shall  collect  the 
facts  of  the  case,  and  then  pronounce  the 
law  arising  on  them.  I  have  very  little 
doubt  that  the  demurrer  in  the  case  before 
us  was  filed  under  this  delusion ;  and  it 
seems  to  me  a  strong  illustration  of  the 
mischief  of  the  practice;  for,  it  has  lost  a 
cause  to  the  defendant,  about  which,  I  be- 
lieve, there  would  have  been  little  doubt 
with  a  majority  of  the  Court,  if  the  same 
facts  had  appeared  in  the  form  of  a  special 
verdict,  or  a  case  agreed ;  and  I  have  no 
doubt  they  would  have  appeared  in  one  of 
these  forms,  or  have  been  left  to  the  jury* 
had  the  counsel  supposed  that  by  demurring* 
he  was  to  give  up  every  title  of  his  evi- 
dence. This  however  is  the  effect,  as  that 
evide«3ce  is  considered  as  contradictory  to* 
or  making  out  a  case  inconsistent  with, 
that  of  the  plaintiffs.  So  strongly  per- 
suaded am  I  of  the  injustice  of  this  deci- 
sion, that  I  have  looked  carefully  through 
the  record  for  some  circumstance  which 
might  avert  it;  and  I  thought  that  I  had 
found  one  in  the  agreement  of  the  counsel 
filed  in  the  record.  That  agreement  author- 
ised us  (it  seemed  to  me)  to  consider  the 
record  of  the  judgment  of  the  Common- 
wealth   against  Hackley's   executor, 

6  as  if    pleaded    *'in    bar;  and    then    I 
should  have  had  but  little    diflBculty. 

But,  it  is  discovered  on  a  closer  inspection, 
that  the  agreement  bears  date  prior  to  the 
demurrer.  Its  terms,  which  to  me  seem 
doubtful,  are  regarded  by  my  brethren  as 
amounting  only  to  a  waiver  of  formal  excep- 
tions to  the  use  of  the  papers  flled,  as  evi- 
dence; and  its  effect  is  considered  as  done 
away  by  the  demurrer  subsequently  filed. 
This  is  all  perhaps  correct;  but  I  confess 
that  my  mind  assents  to  it  with  great  re- 
luctance. I  should  have  been  much  better 
satisfied  to  have  awarded  a  venire  de  novo, 
as  is  sometimes  done,  when  '*the  evidence 
is  so  uncertain,  or  of  such  a  nature,  that 
the  Court  feel  doubtful  what  facts  to  in- 
fer." This,  I  feel  assured,  would  have 
been  a  more  probable  means  of  obtaining 
the  real  justice  of  the  case.  The  rest  of 
the  Court,  however,  think  differently,  and 
with  them  I  leave  the  cause. 
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JUDGE  COAI^TER. 

This  is  an  action  by  the  appelteea  against 
the  appellant,  in  forma  pauperis,  to  recover 
their  freedom.  The  declaration  is  the  nsual 
one  of  false  imprisonment;  to  which  the 
defendant  pleads  that  the  plaintiffs  are 
slaves,  on  which  issue  is  joined. 

The  plaintiffs  being  negroes,  and  it  be- 
ing^ admitted  by  them  that  Judith,  the 
mother  and  grand-mother,  was  originally 
a  slave»  the  property  of  one  Ball,  they  place 
their  title  to  freedom  on  this  ground,  that 
she  was  sold  by  Ball  to  Barrow,  who  had 
married  his  sister,  and  by  whom  she  and 
her  children  were  sold  to  his  nephew  Hack- 
ley,  by  whose  will  they  were  set  fres.  The 
onus  proband!  was  thus  at  once  thrown  on 
them  to  prove  these  facts. 

They  accordingly  produced  evidence  of 
sach  facts  and  circumstances  as  it  was  in 
their  power  to  do;  and  the  only  matter  of 
controversy  which  this  evidence  did  not 
fully  establish  in  their  favor,  was,  whether 
Judith  was  a  gift  of  sale  or  a  mere  loan 
to  Barrow.  If  the  former,  then, 
7  •'without  doubt,  the    title  passed    to 

Barrow,  and  from  him  to  Hackley;  by 
whose  will  they  are  free.  If  the  latter, 
then  it  might  have  been  a  question, 
whether,  as  Barrow  had  possessed  Judith 
and  her  children,  without  claim  or  inter- 
ruption for  twenty  years  or  more,  before 
the  alleged  sale  to  Hackley,  he  (Hackley) 
bad  such  knowledge  of  the  original  loan, 
as  that  he  could  not  acquire  title,  as  it  re- 
garded Ball  or  his  creditors,  or  rather  the 
latter;  for  neither  Ball  in  his  life-time, 
either  before  or  after  the  death  of  Hackley, 
nor  bis  executor  since  his  death,  although 
30  or  40  years  had  elapsed  from  the  time 
he  parted  with  Judith,  ever  asserted  any 
claim  to  her  or  her  issue. 

Considering  the  case  then  as  depending 
merely  on  the  nature  of  the  6r8t  transac- 
tion, and  whether  that  .was  a  sale  or  gift, 
or  only  a  loan,  the  evidence  on  both  sides, 
consisting  of  a  variety  of  circumstances 
pro  and  con,  was  before  the  Court  and  jury. 
How  the  jury  would  have  decided  as  to  this 
matter,  we  cannot  say.  I  will  only  observe, 
for  my  own  part,  that  had  they  found  for 
the  plaintiffs,  I  think  the  Court  would  not 
have  been  justified  in  setting  aside  their 
verdict  as  contrary  to  evidence.  Suffice  it, 
however,  at  present  to  say,  that  the  coun- 
sel wno  conducted  the  aefence  withdrew 
the  question  from  them,  and  demurred  to  the 
evidence;  and,  according  to  what  was  sup- 
posed to  be  the  law  of  this  State,  included 
in  the  demurrer  all  the  evidence,  as  well 
that  of  the  plaintiffs  as  of  the  defendant. 
This  course  has  been  sanctioned  by  many 
cases  in  this  Court;  but,  this  is  the  first 
one  that  has  come  under  my  notice,  which 
brings  the  propriety  or  impropriety  of  that 
practice,  as  a  general  and  universal  one, 
directly  and  in  most  of  its  bearings,  to  the 
view  of  the  Court.  It  is  necessary,  there- 
fore, that  the  propriety  and  effect  of  this 
practice  should  be  examined  into,  at  least 
so  far  as  it  touches  this  particular  case; 
and  that  it  should  be  settled,  so  far  as  a 
bare  Court  can  do  so.  Any  remarks,  there- 
fore, which  I  may  make,  and  which  may 
seem  to  go  farther  than  such  a  case  as  this, 
will    only    be    considered   as    incident    to 


8  the  enquiry  *we  are  at  present  bound 
to  make,  and  not  as  intended  to  op- 
pose the  former  cases,  further  than  must 
necessarily  result  from  the  present  decision. 
I  feel  the  less  restraint  too  on  this  subject, 
because  as  to  mere  matters  of  practice, 
the  quo  modo  in  which  justice  shall  be 
administered,  they  can  hardly  be  judged  of 
except  as  cases  arise.  Any  dictum  or  broad 
proposition,  therefore,  which  may  be  laid 
down,  and  which,  in  the  particular  cases, 
may  nol  trench  on  the  great  and  leading 
principles  on  which  our  judicial  system  is 
founded,  can  have  no  weight,  whenever 
found  in  conflict  with  those  principles. 

The  position  that  the  jury  alone  must  find 
the  fact,  whilst  it  is  the  province  of  the 
Court  to  pronounce  the  law,  is  a  first  prin- 
ciple, a  maxim  in  our  system.  A  jury  may 
find  a  special  verdict,  or  the  parties  may 
agree  a  case,  or  move  for  instructions  to 
the  jury;  or,  there  may  be  a  demurrer  to 
evidence,  Syme  v.  Butler,  &c.  1  Call,  luS; 
in  which  case,  if  the  evidence  is  positive, 
the  demurrant  must  admit  its  truth ;  if  cir- 
cumstantial, he  must  admit,  and  if  called 
upon  must  put  on  the  record  all  the  infer- 
ences which  a  jury  might  draw  from  it ;  and 
in  this  way  ascertain  the  fact,  without 
possible  injury  to  the  other  party,  and  with- 
out any  invasion  of  the  trial  by  jury,  Ste- 
phens V.  White,  2  Wash.  203;  and  the  facts 
being  ascertained  in  either  of  these  ways, 
the  law  remains  open  to  be  decided  by  the 
Court. 

But,  here  is  a  case  in  which  the  whole 
evidence,  consisting  of  both  sides  partly 
of  written  documents  and  partly  of  the  oral 
testimony  of  a  great  number  of  witnesses, 
detailing  many  facts  and  circumstances 
tending  on  the  one  hand  to  prove  a  sale 
or  gift  of  Judith,  and  on  the  other  hand, 
a  loan,  is  put  into  the  record ;  and  the  ques- 
tion is.  what  are  we  to  do,  according  to 
the  decisions  of  this  Court,  with  this  mass 
of  testimony?  If  we  weigh  it  in  equal 
scales,  as  a  jury  would,  and  say,  on  the 
whole,  what  it  proves,  it  seems  to  me  that 
we  at  once  assume  the  province  of  a  jury. 
If  we  reject  the    evidence    of  the   de- 

9  murrant,    or,    •(which    is  the    same 
thing,)  give  it  no  weight  at  all,  then 

the  question  is,  do  we  conform  to  the  deci- 
sions of  this  Court? 

Again :  If  there  is  a  case  in  which  any 
part  of  the  demurrant's  evidence  ought  to 
be  considered  as  a  part  of  the  case,  though 
other  parts  ought  not,  as  some  of  our  de- 
cisions seem  to  indicate,  it  would  seem  to 
follow  that  as  all  the  evidence  ought  to  be 
in  the  record,  the  Court  may  judge  what 
ought,  and  what  ought  not,  to  be  consid- 
ered by  them.  There  is  certainly  a  want 
of  precision  and  clearnesss  in  our  decisions 
on  this  point,  calculated  to  mislead  the 
country,  and  which  has  mislead  the  counsel 
in  this  case,  the  consequences  of  which 
ought  to  be  obviated  as  far  as  possible. 

I  have  looked  into  all  the  cases  which 
have  been  before  this  Court  on  this  subject, 
and  it  seems  to  me  that  few  or  none  of 
them,  in  practice,  at  least,  have  gone  the 
length  we  must  go  in  this  case,  if  we  weigh 
any  portion    of  the    demurrant's   evidence. 

In  Ho^le  V.  Young,  1  Wash.  150,  an  ac- 
tion of   slander  on  the    plea  of  not   guilty. 
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the  defendant,  after  introdacing  evidence 
in  mitigation  of  damages,  tendered  a  de- 
mnrrer  to  the  plaintiff's  evidence.  This 
was  objected  to,  because  he  had  examined 
witnesses;  and  the  Court  sustained  the 
objection.  In  this  Court,  that  point  was 
given  up  by  the  counsel,  as  properly  decided. 
But  this  Court  take  it  up  and  say,  the 
proper  rule  is  to  allow  a  demurrer  to  evi- 
dence at  any  time  before  the  jury  retire, 
although  the  demurrant  may  have  exam- 
ined witnesses  on  bis  part,  the  whole  evi- 
dence on  both  sides  being  stated,  (which 
in  all  cases  ought  to  be  done, )  unless  the 
Court  think  the  case  clear  against  the  de- 
murrant; in  which  case,  the  books  agree 
that  the  Court  may  refuse  to  receive  the 
demurrer.  This  is  the  first  case  in  which 
this  doctrine  of  stating  all  the  evidence  is 
laid  down.  There  was  no  argument  pro  or 
con  from  the  bar.  It  was  a  case,  too,  in 
which  the  evidence  did  not  conflict  with 
the   right  of  the  plaintiff  to   recover, 

10  but  was  ^merely  to  weigh  in  miti- 
gation of  damages,  in  case  his  evi- 
dence supported  his  declaration.  The  jury 
were  to  assess  damages,  either  condition- 
ally, before  the  trial  of  the  demurrer,  or  on 
a  writ  of  enquiry  afterwards;  and  this  evi- 
dence merely  related  to  those  damages.  If 
put  in  the  record,  it  could  have  no  weight 
on  the  question,  whether  the  declaration 
was  supported,  and  but  for  the  requisition 
to  put  it  in  the  record,  (the  reason  for  which 
I  cannot  perceive,  in  that  case,)  I  see  no 
objection  to  that  decision. 

The  cases  of  Hyers  v.  Green,  2  Call,  554, 
and  Hyers  v.  Wood,  2  Call,  574,  were  writs 
of  right,  and  the  defence,  in  both  cases, 
was  non  tenure,  which  was  not  pleaded, 
but  offered  in  evidence  to  the  jury  on  the 
mise  joined.  If  this  had  been  pleaded, 
and  the  evidence  offered  in  support  of  the 
plea  bad  not  been  such  as  it  was  proper 
only  for  a  jury  to  weigh,  being  evidence 
of  boundary,  depending  on  surveys  and  a 
variety  of  facts  and  circumstances,  no  one 
would  have  doubted  the  right  of  the  de- 
mandant to  demur  to  the  evidence  adduced 
to  support  the  plea.  But,  in  the  first  place, 
here  was  no  plea,  and  one  question,  and  the 
main  one,  was,  whether  it  was  proper  evi- 
dence on  the  general  issue.  In  the  first 
case,  the  demandant  sought  to  try  this 
question  merely,  by  a  demurrer  to  the  evi- 
dence ;  and  this  demurrer,  after  stating  the 
evidence  of  the  tenant,  says,  to  which  the 
demandant  demurred,  Ac,  and  produced  in 
support  of  his  right  a  copy  of  a  patent,  &c. 
and  an  Act  of  Assembly,  &c.  and  a  copy  of 
a  will,  Ac.  (all  written  documents  of  rec- 
ord,) and  prays  judgment,  &c.  The  tenant 
objected  to  join  in  demurrer,  but  for  what 
reason  is  not  stated ;  and  the  objection  was 
sustained.  The  District  Court  reversed 
because  it  was  improper  to  permit  the  evi- 
dence to  go  to  the  jury,  and  because  the 
Court  refused  to  receive  the  demurrer. 

The  other  case  was  like  this  in  all  re- 
spects, except  that,  in  addition  to  offering 
a  demurrer,  the  demandant  objected  to 
the  evidence,  which  was  also  overruled, 
and  except  also,  that  the  demurrer  was 
objected    to   on    the    ground  that    it 

11  ^contained    the    evidence     on     both 
sides.    There   was    a    similar    judg- 


ment in    the  County   and    District   Courts. 

The  first  case  was  argued  altogether,  at 
first,  on  the  question  whether  the  evidence 
was  proper  on  the  mise  joined.  The  Court 
afterwards  directed  th6  point,  whether,  in 
a  demurrer  to  evidence,  it  was  necessary  to 
state  all  the  evidence  on  both  sides,  to  be 
spoken  to. 

Call,  of  counsel  for  the  demandants, 
argued  ably  and  at  length  that  it  was 
proper.  Williams,  on  the  other  side,  said 
he  did  not  contest  the  doctrine.  In  this 
case,  the  Court  give  no  reason  for  their 
opinion,  but  simply  reverse  the  judgment 
of  the  District  Court,  and  affirm  that  of 
the  County  Court. 

In  the  last  case.  Judge  Roane  says, 
"As  to  the  first  objection  stated  by  the  ten- 
ant to  the  demurrer,  I  shall  only  say,  that 
in  the  case  of  Hyers  v.  Green,  this  Court 
werp  of  opinion,  on  consideration  of  the  case 
of  Hoyle  v.  Young,  and  other  authorities, 
that  the  plaintiff  ought,  especially  in  a 
writ  of  right,  also  to  set  out  his  own  evi- 
dence; and,  in  that  case,  justified  the 
rejection  of  the  demurrer,  on  the  ground 
that  the  demurrant  had  not  stated  a  title 
to  recover,  in  respect  of  his  own  identity. 
I  am  not  certain,"  he  says,  ** whether  the 
Court,  in  Hyers  v.  Green,  considered  the 
ground  of  the  second  objection,  although 
the  demurrers  in  the  two  cases  are,  in  that 
respect,  substantially  alike;  but,  I  take 
the  rule  to  be,  that  though  the  Court  ought 
to  award  a  joinder  in  demurrer,  where  the 
evidence  demurred  to  is  in  writing,  or, 
being  parol,  is  explicit,  and  will  not  admit 
of  variance,  yet  that  when  the  parol  tes- 
timony is  loose,  indeterminate,  and  cir- 
cumstantial, the  party  offering  it  shall  not 
be  compelled  to  join  in  demurrer,  unless 
the  party  demurring  will  distinctly  admit 
every  fact  and  conclusion  which  such  evi- 
dence or  circumstance  may  conduce  to 
prove;"  and  he  adds,  *4he  evidence  in  qnes* 
tion,  respecting  the  boundaries,  the  under- 
standing of  the  country,  &c.  is  entirely  of 
this  kind.    The   demurrer,  therefore,    may 

be  thrown  out  of  the  case." 
12  *Here,  it  would  seem  that  the  Court 

looked  into  the  evidence  of  the  de- 
murrant, to  see  whether  he  had  identified 
himself  with  his  title,  and  thought  he  had 
not.  Had  the  case  turned  on  that  point, 
it  would  seem  to  me,  with  great  deference, 
that  the  Court  would  have  invaded  the  prov- 
ince of  the  jury,  in  weighing  the  evidence. 

But,  in  both  cases,  it  was  a  mere  question 
of  boundary,  as  to  the  fact  of  the  case; 
and  as  to  the  law,  a  mere  question,  whether 
such  evidence  was  proper  under  the  general 
issue;  and  all  that  is  decided  on  the  point 
now  before  us,  is,  that  in  a  writ  of  right, 
if  the  plaiutiff  demurs,  he  must  also  set  out 
his  own  evidence,  so  far  at  least  a»  to 
identify  himself  with  his  title.  The  case 
before  us  is  not  a  writ  of  right,  nor  is  the 
demurrer  offered  by  the  plaintiff. 

In  the  Case  of  Harrison  v.  Brock,  1  Mnnf. 
22,  which  was  an  action  of  assumpsit,  the 
plaintiff  proved  that  Brock  owed  him  a  sum 
of  money  for  work  and  labor.  Brock  in- 
troduced a  witness  to  prove  that  bis  agent 
had  paid  the  debt.  The  plaintiff  intro- 
duced witnesses  to  discredit  this  evidence, 
and  to   prove  that  the  agent  cheated   him. 
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Ac.  The  defendant  demurred,  and  stated 
all  the  evidence  on  both  sides.  The  plain- 
tiff refused  to  join  in  demurrer,  but  was 
compelled  to  do  so  by  the  County  Court, 
who  finally  gave  judgment  for  him  on  the 
demnrrer.  The  District  Court  reversed 
this,  because  of  an  award  pendente  lite,  &c. 
This  Court  decided  that  there  was  no  ground 
for  a  reversal,  and  affirmed  the  judgment 
of  the  County  Court.  Judge  Roane  says, 
"In  a  demurrer  to  evidence,  it  has  been 
decided  that  the  whole  evidence  must  be 
stated,  and  thereupon  the  judgment  of  the 
Court  is  to  be  pronounced." 

* 'The  question,  therefore,  becomes  impor- 
tant, whether,  in  the  case  before  us,  the 
Court  rightly  ruled  the  appellant  to  join  in 
demurrer?  It  is  admitted  that  a  discretion 
exists,  at  least  in  cases  depending  on  loose 
or  contradictory  testimony,  and  the  ques- 
tion is,  was  the  discretion  rightly  exercised 
here?  The  appellee's  testimony  is  contra- 
dictory to,  and  in  conflict  wich,  that  of 
the     appellant.     It     is    true     it    is 

13  *not  opposed  to  the  testimony    origi- 
nally  adduced    by  him,    but    to  that 

which  came  out,  if  I  may  be  permitted  so 
to  say,  in  the  replication.  But,  in  princi- 
ple, that  can  make  no  difference.  If  the 
right  of  the  appellee  to  compel  his  adver- 
sary to  join,  be  absolute,  what  is  it  but  to 
give  credit  to  his  own  witness,  or  at  least 
to  carry  it  to  be  adjudged  by  an  improper 
tribunal?  This  would  be  intolerable,  and 
a  good  reason  itself,  to  refuse  to  compel  a 
joinder."  He  proceeds;  **As  the  County 
Court  compelled  the  appellant  to  join  in 
demnrrer,  without  an  explicit  admission 
on  the  part  of  the  appellee  of  the  truth  of 
the  appellant's  testimony,  so  far  as  it  con- 
flicted with  his  own,  or,  what  is  the  same 
thing,  without  a  waiver  of  his  own  conflict- 
ing testimony,"  he  thinks  the  jtudgment 
was  erroneous.  But,  as  the  error  was  in 
favor  of  the  appellee,  in  compelling  the 
plaintiff  to  join  in  demurrer,  and  as  the  final 
judgment  would  have  been,  a  fortiori,  for 
the  appellant,  if  the  appellee's  conflicting 
testimony  had  been  excluded,  and  would, 
in  that  case,  have  been  altogether  correct, 
he  afiBrms  the  judgment  of  the  County 
Court.  This  case  shews  that,  where  the 
demurrant  has  offered  evidence  which 
conflicts  with  that  on  the  other  side,  it 
ought  to  be  waived ;  and  if  it  is  not,  still 
it  is  not  to  be  weighed  at  all.  But,  if  the 
evidence  of  the  party  demurred  to  is  suffi- 
cient to  maintain  the  action  or  plea,  judg- 
ment shall  be  given  accordingly.  Possibly, 
if  the  party  had  not  demurred,  but  had 
taken  his  chance  before  the  jury,  he  might 
have  succeeded ;  bat  by  demurring,  he  vir- 
tually waived  his  evidence. 

It  would  seem,  however,  from  other  parts 
of  Judge  Roane's  opinion  in  this  case,  that 
he  confines  the  doctrine  to  cases  of  credi- 
bility of  evidence.  When  that  is  assailed, 
as  was  that  case,  he  must  waive  such  evi- 
dence; so  that  "whilst  it  does  not  confer 
on  the  Court,"  says  he,  "the  power  of 
judging  of  credibility,  it  does  not  take 
from  it  the  power  of  inferring  the  facts 
admitted  to  be  true."  The  idea  intended 
does  not  seem  expressed  with  the  usual  per- 
spicuity of  that  learned  Judge;  for,  if 

14  the    facts    are     admitted,    *any     in- 


ference from  them  would  seem  unneces- 
sary. I  presume,  therefore,  he  must  have 
intended  inferences  from  circumstances 
proved  by  witnesses,  whose  credit  is  not  im- 
peached by  opposing  testimony.  That 
would  be  very  much  the  case  now  before 
us;  and  I  think  it  will  not  be  difficult  to 
shew  that  such  case  is  within  the  reasoning 
of  the  Judge  on  the  main  point,  as  I  shall 
attempt  thereafter.  But  that  was  a  case  of 
credibility,  and  when  the  Judge  came  to 
apply  the  rule,  that  all  the  evidence,  on 
both  sides,  must  be  in  the  demurrer,  it  was 
soon  found  that  it  could  not  be  weighed  in 
that  case,  as  I  think  it  will  be  found  that 
it  cannot  in  this. 

The  case  of  Biggers  v.  Alderson,  1  Hen. 
&  Munf .  54,  was  in  detinue  for  slaves.  The 
plaintiff  had  been  long  in  possession  ;  which 
the  defendant  seemed  at  once  to  admit,  and 
that  it  threw  the  onus  probandi  on  him ; 
and  he  accordingly  offered  in  evidence  an 
attested  copy  of  a  bill  of  sale  from  the 
plaintiff  to  Joseph  Smith,  under  a  clause 
in  whose  will  the  defendant  claimed  them. 
This  bill  of  sale  was  all  the  evidence  offered 
by  the  defendant.  It  was  objected  to,  be- 
cause a  copy  was  offered ;  but  the  objection 
was  overruled.  The  plaintiff  then  offered 
parol  testimony  to  prove  an  implied  verbal 
release  by  Smith,  of  his  right  under  the 
bill  of  sale:  which  was  objected  to  by  the 
defendant,  but  admitted.  The  defendant 
excepted,  and  also  demurred  to  the  plain- 
tiff's evidence;  inserting  also  the  bill  of 
sale,  which  was  all  the  evidence  he  pro- 
duced. The  demurrer  was  argued  and  over- 
ruled in  the  County  Court,  and  judgment 
entered  for  the  plaintiff.  On  removal  to 
the  District  Court  that  judgment  was  re- 
versed, and  the  cause  retained  there;  and 
finally,  a  verdict  and  judgment  were  ren- 
derd  for  the  plaintiff. 

The  question  argued  in  this  Court  was, 
as  to  the  admission  of  the  plaintiff's  parol 
evidence.  But  it  was  deemed  admissible. 
The  judgment  of  the  District  Court  was 
reversed,  and  that  of  the  County  Court 
affirmed.  Here  there  was  no  dispute  about 
the  execution  of  the  bill  of  sale,  which 
15  *had  been  recorded.  The  only  contro- 
versy was  about  the  evidence  going 
to  prove  the  verbal  release;  and  though  the 
bill  of  sale  was  put  in  by  way  of  induce- 
ment, the  implied  release  was  the  only  mat- 
ter of  dispute.  It  was  not  a  case  in  which 
to  try  the  merits  of  the  matter  now  before 
us,  and  may,  in  fact,  have  been  a  proper 
case  for  a  demurrer,  inasmuch  as  the  effort 
to  prove  a  release  admitted  the  bill  of  sale, 
and    went  in  avoidance. 

So  in  the  case  of  Hyer  v.  Shobe,  2  Munf. 
200.  It  was  an  ejectment;  and  the  evidence 
of  the  plaintiff  demurred  to,  and  that  of  the 
defendant  put  in  also.  The  plaintiff 
claimed  as  devisee  of  A.  who  was  heir  at 
law  of  B.  who  had  a  lease  for  lives  of  him- 
self, two  sons,  and  a  grand-son,  renewable 
forever.  The  defendant  claimed  under  the 
grand-children  of  B.  who,  after  his  death, 
sold  the  land  to  him,  A.  the  heir  at  law, 
being  then  in  captivity  with  the  Indians, 
but  afterwards  returning,  devised  it  to  the 
plaintiff.  The  plaintiff  was  bound  to  make 
out  a  good  title,  whether  the  defendant  had 
any  or    not.     This   being    the   case,  there 
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was  nothing  more  natural,  than  by  a  de- 
murrer to  evidence,  to  submit  the  questions 
of  law;  one  of  which  was,  whether  it  was 
necessary  for  the  plaintiff  to  prove  that  the 
lives  had  not  expired,  or  that  the  lease  had 
been  renewed;  and  also,  whether,  being 
out  of  possession,  the  heir  could  devise.  In 
short,  the  plaintiff  was  to  prove  title  in 
himself,  or  he  could  not  succeed ;  to  that 
the  deed  of  the  defendant,  which  was  the 
only  evidence  offered  by  him,  might  have 
been  thrown  out  of  the  case. 

The  case  of  Norvell  v.  Camm,  2  Rand. 
68,  was  a  writ  of  right,  before  a  Special 
Court  of  Appeals,  and  which  had  formerly 
been  before  a  like  Court,  and  came  up  again 
after  the  second  trial.  The  demandant 
offered  a  demurrer  to  evidence,  which  the 
tenants  objected  to  join  in  for  vatious  rea- 
sons, and  amongst  others,  that  they  would 
contend  that  the  jury  might  infer  from 
their  evidence,  that  a  patent  had  issued  to 
some  one  under  whom  they  claimed;  also, 
because  the  demandant's  title  did  not 
16  cover  the  land  in  controversy,  *and 
contested  both  the  credit  and  suffi- 
ciency of  the  proof  as  to  that. 

It  was  contended  on  the  other  side,  that 
the  Court,  and  not  the  jury,  had,  in  that 
case,  a  right  to  infer  a  patent,  if  one  could 
be  inferred;  and  the  authorities  pro  and 
con,  were  before  the  Court  on  that  point. 
As  to  the  difference  between  the  wit- 
nesses; it  was  said  to  be  unimportant;  and 
as  to  the  credit  and  sufficiency  of  the  de- 
mandant's evidence  to  prove  that  his 
patent  covered  the  land  in  controversy,  it 
was  said,  the  parties  were  directly  at  issue, 
and  it  being  a  question  for  the  Court,  the 
tenants  ought  to  have  been  compelled  to 
join  in  demurrer.  The  Court  was  of  opin- 
ion, that  the  evidence  offered  by  the  ten- 
ants, and  by  the  demandant  to  rebut  it, 
made  a  proper  case  for  a  demurrer :  that  the 
evidence  of  the  demandant  was  consistent 
with  that  of  the  tenants,  from  the  whole  of 
which  the  conclusionsof  law  would  be  more 
correctly  drawn  by  the  Court  than  the 
jury ;  and  as  to  the  uncertainty  in  regard 
to  the  identity  of  the  land  in  controversy, 
if  the  demandant  is  entitled  to  recover  as 
much  of  the  433  acres  described  in  the 
count,  as  his  patent  for  669j^  acres  will  in- 
clude, the  Court  was  of  opinion  that  it 
sufficiently  designates  that  quantity  by 
metes  and  bounds,  to  enable  the  Court  to 
identify  it,  upon  the  final  decision  of  the 
cause. 

As  to  this  case,  I  will  in  the  first  place 
observe,  that  it  was  a  case  before  a  Special 
Court,  which,  from  its  organization,  does 
not  admit  of  that  time  for  deliberate  con- 
sideration, which  justifies  us  in  holding 
those  decisions  of  the  highest  authority, 
in  case  there  shall  appear  any  substantial 
objections  to  them.  This  too,  as  before 
said,  was  a  writ  of  right,  and  had  been  for- 
merly before  a  similar  Court;  and  it 
was  complained  that  the  decision  of  that 
Court  had  been  evaded  by  the  proceedings 
on  the  second  trial.  But,  on  the  subject 
of  the  conflicting  evidence,  as  it  regarded 
the  power  to  infer  a  patent  from  it,  if  it 
was  decided  that  the  Court  were  the  proper 
tribunal  to  infer,  if  inference   in  that  case 


could   be    made,    then   the    evidence 

17  *to  rebut  that  presumption   would,  of 
course,  be  before   the  Court.    But,  if 

the  inference  was  one  which  might  be 
made,  and  it  was  proper  that  it  should  be 
made  by  the  jury,  and  not  the  Court,  then 
it  seems  to  me,  that  this  is  a  case,  in  which, 
by  reason  of  the  demurrer,  the  Court  was 
considered  as  invested  with  the  power  to 
examine  the  circumstances  on  both  sides, 
and  to  find  as  if  it  were  a  special  ver- 
dict. So  too,  as  to  the  boundary ;  there  may 
have  been  something  in  the  case,  as  doubt- 
less there  was,  to  take  it  out  of  the  princi- 
ples established  in  Hyers  v.  Green  and 
Hyers  v.  Wood,  where  it  was  settled  that 
contrariety  of  evidence,  &c.  on  a  subject 
of  this  nature,  was  not  proper  for  a  de- 
murrer, but  for  the  jury. 

Whittington  v.  Christian,  2  Rand.  353, 
is  the  last  case  in  this  Court,  and  seems  to 
place  this  question  perhaps  on  a  clearer 
ground,  than  any  of  the  preceding  cases, 
and  to  combine  in  it  the  whole  doctrine, 
under  our  practice,  which  could  be  fairly 
extracted  either  from  the  decisions  them- 
selves, or  the  principles  recognized  by  the 
Court  in  former  cases;  and  perhaps  ought 
to  have  saved  me  the  trouble  of  so  minute 
an  examination  of  those  cases.  There  may 
be  this  excuse,  however,  for  my  doing  so.  It 
will  be  found  that  most  of  the  doctrines 
there  laid  down,  on  this  subject,  were 
merely  dicta,  and  so  may  be  considered 
obiter,  so  far  as  they  touch  the  case  now 
before  us.  That  was  an  ejectment  by 
Christian  against  Whittington ;  and  the 
Reporter  having  given  no  statement  of  the 
case,  it  does  not  clearly  appear  what  evi- 
dence was  adduced  on  the  one  side,  and 
what  on  the  other.  The  defendant,  however, 
demurred  to  the  evidence  of  the  plaintiff; 
in  which  the  plaintiff  refuseii  to  join,  but 
was  overruled  by  the  Court,  who  finally 
gave  judgment  for  him.  The  ground  why 
he  objected  to  join,  is  not  stated.  One 
thing,  however,  seems  certain;  that  at  least 
the  patents  to  Norvell,  under  whom  Whit- 
tington claimed,  were  put  in  the  record. 
So  far  as  this,  it  is  seen  that  evidence  on 
the  part  of  the  demurrant  was  in  the  rec- 
ord ;  and  so  far  the  case  was  like  that 

18  of  Hyer  *v.  Shobe  above  mentioned. 
If  this  was  all,  and  if  the  naked  pos- 
session of  the  defendant  would  have  pro- 
tected him  equally  unless  the  plaintiff 
shewed  title,  then  it  was  no  more,  in  sub- 
stance, than  a  demurrer  to  the  plaintiff^s 
evidence,  as  in  the  case  of  Hyer  v.  Shobe. 
But  this  was  not  all.  The  plaintiff  claimed 
under  an  ancient  patent,  on  which  judg- 
ment of  forfeiture  had  been  pronounced  by 
the  Old  General  Court  for  non-payment  of 
taxes;  and  although  the  long  possession 
and  other  circumstances  detailed  in  the 
evidence,  might  have  been  sufficient  to  sus- 
tain an  ejectment  against  any  one  not 
claiming  under  the  Commonwealth;  yet  as 
Norvell,  by  the  patents  aforesaid,  and 
those  claiming  under  him,  did  so  claim, 
it  was  necessary  that  the  patents  should 
appear  in  the  case,  in  order  to  raise  and  try 
the  question  of  law,  whether  lands  so 
situated  could  be  granted  by  such  patents 
as  those  produced ;  and  instead  of  moving 
for  an  instruction  on  this  point,  the  course 
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by  demurrer  to  evidence,  and  placing  tiie 
patents,  which  alone  conatitnted  the  defence 
as  to  this  matter,  on  the  record,  was  re- 
sorted to.  This  case,  then,  was  not  like  the 
one  before  the  Court,  but  presents  one  of 
a  peculiar  kind,  of  which  I  will  say  some- 
thing hereafter. 

The  dicta  then,  in  this  case,  will  only 
apply  to  the  case  before  us;  and  if  they 
are  not  a  correct  summary  of  the  law  as 
contained  in  previous  cases,  could  hardly 
be  taken  as  a  decision  overruling  those 
cases.  But,  as  this  case  may  overrule  any, 
if  any  there  be,  against  it,  it  became  nec- 
essary to  review  them. 

Judge  Green,  in  his  opinion,  goes  into 
the  doctrine  generally,  and  his  views  seem 
to  have  been  concurred  in  by  the  other 
Judges;  at  least  so  far  as  concerned  that 
case.  He  says,  **the  authorities  on  this 
subject,  shewiiig  the  original  practice  of 
the  English  Courts,  have  been  brought  to 
the  attention  of  the  Court,  and  ably  com- 
mented on.  From  these  it  appears,  that  the 
former  practice  was,  to  require  the  party 
demurring  to  admit  upon  the  record  the 
existence  of  all  facts,  which  the  evi- 
19  dence  offered  by  the  other  *  party 
conduced  to  prove.  Those  fiicts  were 
to  be  ascertained  by  the  Court,  and  in  this 
respect,  the  Court  might  err  in  opinion, 
and  if  it  did,  and  the  other  party  refused 
to  make  the  admission,  he  lost  the  benefit 
of  his  demurrer;  or  if  he  made  the  admis- 
sion on  record,  it  bound  him  irrevocably," 
&c. 

"To  avoid  this  inconvenience,  the  modern 
practice  is,  especially  iu  Virginia,  where 
it  has  been  sanctioned  oy  repeated  deci- 
sions of  this  Court,  to  allow  either  party 
to  demur,  unless  the  case  be  clearly  against 
the  party  offering  the  demurrer,  or  the 
Court  should  doubt  what  facts  should  rea- 
sonably be  inferred,  from  the  evidence  de- 
murred to,  in  which  case,  the  jury  is  the 
most  fit  tribunal  to  decide:  to  put  all  the 
evidence,  on  both  sides,  into  the  demurrer ; 
and  then  to  consider  the  demurrer,  as  if 
the  demurrant  had  admitted  all  that  could 
reasonably  be  inferred  by  a  jury  from  the 
evidence  given  against  him,  and  had 
waived  all  the  evidence  on  his  part,  which 
contradicts  that  offered  against  him,  or  the 
credit  of  which  is  impeached ;  and  also  all 
inferences  from  his  own  evidence,  which 
do  not  necessarily  flow  from  it.  With  these 
limitations,"  he  says,  '*the  party  whose 
evidence  is  demurred  to,  has  all  the  benefit 
uf  the  ancient  practice,  which  it  was  in- 
tended to  give  him,  without  subjecting  the 
other  party  to  its  inconveniences;  and  no 
disputed  fact  is  taken  from  the  jury,  and 
referred  to  the  Court." 

Now,  I  am  free  to  admit  that  this  modern 
practice,  especially  in  this  State,  where,  in 
the  hurrv  of  jury  trials,  the  party  might 
be  called  on  to  admit  facts  which  a  jury 
ought  not  to  infer,  or  lose  his  demurrer,  is 
a  very  reasonable  one,  so  far  as  it  is  consid- 
ered independent  of,  and  apart  from,  the 
practice,  peculiar  to  this  State  I  believe,  of 
putting  all  the  evidence  on  the  record,  the 
object  and  bearing  of  which  practice  is  now 
under  consideration.  As  to  this  practice, 
so  far  as  it  submits  evidence  to  the  Court 
which  the  party  demurred  to   refuses  so  to 


submit,  insisting  on  his  right  to  a  trial  by 
jury,  unless   the  demurrant   will,  ac- 

20  cording  *to  ancient   practice,  confine 
himself  to  objections  to  the  sufficiency 

of  his  evidence,  it  is  certainly  an  innova- 
tion ;  and  the  question  is,  whether  it 
trenches  on  the  trial  by  jury.  If  it  does, 
or  so  far  as  it  does,  it  cannot  be  supported. 
In  regard  to  this  matter,  it  seems  to  me, 
that  until  cases  from  time  to  time  arise,  by 
which  that  practice  can,  in  each  case,  be 
brought  to  the  unerring  standard,  recog- 
nised by  all,  that  the  law  is  for  the  Court, 
the  fact  for  the  jury,  we  may  err  in  laying 
down  any  general  rule.  Thus,  according 
to  the  case  just  cited,  where  the  demurrant 
introduces  evidence  on  his  side  and  then 
demurs,  what  part  of  his  evidence  is  he  to 
be  considered  as  waiving?  Ist.  All  that 
contradicts  that  which  is  offered  by  the 
other  party.  That  is,  for  instance,  where 
a  fact  is  proved  circumstantially  on  one 
side  to  be  so,  and  on  the  other  side,  to  be 
otherwise;  this  latter,  being  the  demur- 
rant's evidence,  must  be  waived.  2d.  He 
must  waive  all  his  evidence,  the  credit  of 
which  is  impeached;  as  well  where  the 
witnesses  are  in  conflict  as  to  the  fact,  each 
standing  fair,  but  one  clearly  mistaken;  as 
where  the  party  demurred  to  produces  evi- 
dence impeaching  the  character  of  the 
witness.  3.  He  is  also  to  waive  inferences 
from  his  own  evidence,  which  do  not  neces- 
sarily flow  from  it.  This  seems  to  imply  that 
he  may  have  the  benefit  of  parol  evidence 
on  his  part,  from  which  inferences  may 
be  drawn,  the  witness  not  being  impeached. 
Who  then  is  to  decide,  whether  the  infer- 
ence necessarily  flows  from  the  fact  proved 
by  such  a  witness?  This  dictum,  if  it 
goes  as  far  as  I  have  supposed,  would  per- 
haps cover  the  case  before  us;  and  if  cor- 
rect, enable  us  to  look  at  some  of  the 
evidence.  Has  the  party  demurred  to 
a  right  to  say  that  the  inference  does 
not  necessarily  flow  from  it,  and  I  will  not 
admit  it,  or  will  he  be  compelled  to  admit 
it?  And  if  not,  must  the  demurrant  waive 
it,  although  the  Court  may  think  with  him, 
that  it  does  necessarily  flow  from  the  fact? 
If  it  was  left  to  the  jury,  could  the  Court 
tell  them,  they  must  infer  the  fact?  If 
they  could,  probably  the  Court  itself 

21  might    *infer    it.     But    as   I   under- 
stand, unless  perhaps  as  to  what  may 

be  termed  a  conclusion  of  law,  the  Court 
could  only  tell  the  jury  that  they  might,  not 
that  they  ought,  to  infer  the  fact.  But 
how  comes  this  primary  evidence,  from 
which  the  fact  is  to  be  inferred,  to  be  put 
into  the  record,  without  the  party  demurred 
to  admitting  it  such,  and  assenting  to  it? 
Can  the  Court  say  to  a  jury,  '  *an  unim- 
peached  witness  has  proved  so  and  so,  from 
which  you  ought  to  infer  so  and  so?"  I 
presume  not.  If  the  Court  could  not  thua 
instruct  as  to  the  weight  of  evidence,  it 
would  seem  to  follow  that  they  .  could  not 
weigh  it  when  presented  by  demurrer;  and 
the  demurrant  would  be  obliged  to  waive 
every  inference  that  the  other  party  would 
not  admit.  This  would  reduce  the  cases 
in  which  the  demurrant's  evidence  would 
have  any  avail,  to  ft  few  indeed.  But,  if 
the  party  demurred  to  voluntarily  admits 
the   inference,  it  is  then  not  a  demurrer  to 
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evidence,  which  coerces  him,  but  a  case 
agreed.  He  may  be  coerced  to  join  in  de- 
murrer, because  the  other  party  admits  all 
he  can  ask,  and  so  makes  a  reference  to  a 
jury  unnecessary;  but  he  cannot  be  coerced 
to  admit  any  thing,  which  it  is  his  right  to 
have  tried  by  a  jury.  Nor  will  the  bare 
fact  of  his  joining  in  the  demurrer,  enable 
the  Court  to  infer  any  thing  against  him, 
which  they  could  not,  had  he  refused. 
This  new  practice  cannot  have  the  effect  to 
do  away  all  the  principles  hitherto  govern- 
ing in  cases  of  demurrers  to  evidence. 
According  to  this  view  of  the  matter,  then, 
the  demurrant  cannot  say  in  this  case,  '*It 
is  true,  according  to  the  evidence  against 
me,  I  ought  to  admit  so  and  so,  as  you  de- 
mand; but  my  evidence  shews  I  ought  not; 
for,  according  to  it,  the  fact  is  otherwise, 
and  my  witness  is  not  impeached."  He 
must  waive  his  evidence,  or  the  Court  must 
do  it  for  him,  as  to  this  matter.  Nor  will 
he  be  permitted  to  set  one  set  of  circum- 
stances against  another,  from  which  oppo- 
site conclusions  may  be  drawn ;  but  must 
go  before  the  jury,  who  are  to  compare 
them  and  draw  the  inference  one  way 
22  or  *the  other ;  or  he  must  surrender 
such  evidence,  and  it  is  to  have  no 
weight  in  the  cause. 

But,  say  that  his  evidence  may  be  such 
as,  if  true,  sets  up  a  matter  of  avoidance, 
altogether  consistent  with  the  fact  proved 
by  the  party  demurred  to,  and  which,  ad- 
mitting that  fact,  phews  that  he  is  never- 
theless not  responsible.  What  is  to  be  done 
in  this  case?  Here  the  demurrant  would 
have  no  hesitation  in  admitting  the  fact 
as  proved  on  the  other  side;  his  whole  de- 
fence depends  on  avoiding  it,  by  a  sub- 
stantive and  distinct  fact.  The  facts 
proved  by  the  party  demurred  to,  we  will 
say,  then,  are  set  down  on  the  record,  as 
admitted ;  and  the  demurrant  then  proceeds 
to  insert  his  evidence  in  the  demurrer. 
The  demurrer,  then,  will  not  conclude  in 
the  usual  form,  *'that  the  matter  so  offered 
by  the  plaintiff,"  for  instance,  **is  not 
sufficient  to  maintain  his  action;"  and 
that  **he  (the  demurrant)  is  not  bound  by 
law  to  answer  to  it;"  but  precisely  the  re- 
verse, to  wit,  that  it  is  sufficient,  and  that 
he  is  bound  to  answer,  and  does  answer 
thereto,  by  shewing  in  evidence  so  and  so. 
If  he  can  do  this  in  substance,  though  it 
may  not  assume  this  precise  form,  then  it 
will  be  thrown  on  the  plaintiff  to  say, 
(also  in  substance,  if  not  in  form,)  either 
that  the  fact  is  not  so,  *^your  evidence  is 
not  true,  and  I  put  myself  on  the  country," 
or  he  will  say,  **your  evidence  of  this 
new  fact  is  circumstantial,  loose,  &c.  and 
I  will  admit  no  inference  from  it."  Or, 
if  it  is  not  circumstantial,  but  direct,  he 
will  say,  ''I  have  impeached  the  credit  of 
the  witness,  either  by  assailing  his  general 
character,  or  by  shewing  that  though  I 
cannot  impeach  his  general  character,  he 
must  be  mistaken,  the  thing  itself  being 
incredible;"  or,  **I  have  proved  such  and 
such  facts,  which  are  inconsistent  with 
those  supposed  to  be  proved  by  your  evi- 
dence." What  can  the  demurrant  answer 
to  this?  He  will  be  deluded,  if  he  supposes 
that  his  evidence  is  to  be  weighed  by  the 
Court  in   equal  scales,  against    that  of  his 


opponent.     On    the  contrary,  he   will 

23  be  ^called  on    to  waive  his   evidence, 
and  admit  the  facts  which  destroy  hit 

defence;  for,  if  this  would  not  be  the 
course,  the  Court  is  to  be  put,  as  to  both 
parties,  in  the  place  of  a  jury,  and  to  find 
in  fact  a  special  verdict. 

I  believe  the  above  investigation  of  the 
cases  in  this  Court  will  shew,  whatever  dicta 
there  may  be,  that  the  principles  recog- 
nized have  not  gone  this  far,  so  as  thus  to 
sanction  the  invasion  of  the  jury  trial.  A 
practice,  then,  which  might  thus  delude, 
ought  not  to  prevail,  except  under  proper 
guards  and  explanations. 

But,  suppose  this  substantive  and  inde- 
pendent defence  consists  of  an  undisputed 
fact,  such,  for  instance,  as  the  patent  in 
the  case  of  Whittington  v.  Christian,  about 
which  the  jury  ought  not  to  hesitate,  and 
the  only  doubt  is,  whether  in  law,  it  is  a 
defence.  It  may  be  said,  that  if  the  Court 
are  called  on  to  instruct  the  jury,  they 
may,  nevertheless,  differ  with  the  Court  as 
to  the  law,  and  the  party  may  have  no  rem- 
edy but  a  new  trial ;  and,  after  two  such 
verdicts,  he  could,  by  our  law,  get  no  other 
trial.  This  is  an  argument,  rather  of  in- 
convenience resulting  from  our  law  as  to 
new  trials,  than  one  which  answers  the  ob- 
jections urged  from  the  very  nature  of  a 
demurrer  to  evidence,  to  shew  the  danger- 
ous tendency  of  innovations  upon  it.  Other 
means,  perhaps,  less  dangerous,  might  be 
devised  to  obviate  the  inconvenience  above 
stated.  And  if  nothing  better  could  be 
done,  ought  not  the  law  as  to  new  trials 
to  be  changed,  so  as  not  to  prevent  fifty,  if 
necessary,  in  such  a  case,  and  that  at  the 
costs  of* the  party  thus  persisting  to  insist 
on  a  general  verdict?  Whilst  I  would 
protect  the  trial  by  jury  from  invasion,  I 
would  equally  protect  the  right  of  the  C^ourt 
to  pronounce,  what  belongs  to  them,  the 
law  of  the  case.  I  am  not  to  be  understood 
as  saying  what  ought  to  be  done ;  but  surely 
such  a  case  as  last  put,  seems  to  me  more 
proper  for  an  instruction  to  the  jury  as  to 
the  law,  than  for  a  demurrer  to  evidence. 
However,  as  a  demurrer  has  been  sustained 
in  the  case  of  Whittington  v.    Chris- 

24  tian,  it  may    be    that  in  *snch  cases 
as    that,  and    Hyer    v.    Shobe,    and 

Riggers  v.  Alderson,  above  referred  to, 
(where  the  demurrant's  evidence  consisted 
altogether  of  matter  of  record,)  that  no 
harm  would  be  done.  Such  cases  would 
be  few;  but  surely  where  the  jury  may  find 
the  fact  differently  even  from  what  seems 
to  be  proved  by  the  witnesses,  the  trial 
ought  not  to  be  withdrawn  from  them,  but 
on  terms  that  he  who  does  withdraw 
it  shall  admit  every  thing  which  a  jury 
might  infer  or  find  against  him,  and  waive 
every  thing  disputed,  though  tie  evidence 
is  in  his  favor,  and  perhaps  not  disputable. 
Such  a  practice  well  understood,  would  re- 
strict to  a  few  cases  tbis  complicated  kind 
of  demurrer  to  evidence,  which,  it  seems  to 
me,  has  hitherto  not  been  defined  with 
sufficient  accuracy,  and  of  which,  the  more 
I  think,  the  more  I  doubt. 

This  case,  however,  is  one  about  which 
there  can  be  no  doubt.  The  whole  of  the 
demurrant's  evidence  consiats  of  a  train  of 
circumstances,  the  only  object  of  which  is 
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to  shew  a  state  of  thinga  precisely  opposite 
to  that  which  is  to  be  iaf erred  from  the 
evidence  on  the  other  sider  and  not  to  set 
up  a  distinct  defence  consistent  with  it. 

The  judgment,  then,  must  be  affirmed, 
unless  there  is  some  ground  on  which  this 
Court  could  award  a  venire  de  novo.  It 
seems  to  me,  that  we  cannot  do  this. 

Suppose  that  the  plaintiff  introduces  a 
witness,  who  is  discredited,  but  as  to  whose 
evidence,  if  taken  to  be  true,  there  are 
doubts  whether  it  would  support  the  issue 
on  the  part  of  the  plaintiff.  The  defend- 
ant demurs,  and  puts  his  evidence  in  the 
demurrer.  This  is  taken  to  be  waived,  and 
the  demurrer  overruled,  and  judgment  for 
the  plaintiff.  Would  it  be  a  ground  for  a 
new  trial  in  the  Court  below,  that  he  had 
been  mistaken,  had  been  deluded  by  this 
practice,  and  had  been  obliged  to  waive  his 
best  defence,  and  to  rest  his  case  on  the 
sufficiency  of  the  plaintiff's  evidence  to 
prove  the  issue?  Perhaps  not;  but  if  it 
would;  this  Court  cannot  hear  an  original 
motion  for  a  new  trial.  We  must 
25  say,  whether  the  issue  on  the  *part 
of  the  plaintiff  is  supported  or  not; 
that  must  be  our  judgment,  as  decided  in 
the  case  of  Humphreys'  adm'r  v.  West's 
adm'r,  3  Rand.  516.  If  it  is,  we  must 
affirm ;  if  it  is  not,  then  we  may  reverse 
and  enter  judgment  the  other  way.  Here 
the  defendant  had  a  clear  right  to  demur  to 
the  plaintiff's  evidence,  subject  to  the  rule 
that  his  must  be  waived,  Ac,  It  was  not 
the  business  of  the  Court  below  to  apprise 
him  of  his  danger  in  doing  so;  and  it  does 
not  appear  to  me  that  we  can  relieve  him 
from  the  consequences,  and  give  him  an- 
other chance  before  the  jury. 

As  that  Court,  then,  could  not  have  re- 
fused a  demurrer  to  the  evidence,  nothing 
was  left  for  them,  nor  is  there  any  thing 
left  for  us  to  do,  but  to  pronounce  the  law 
on  that  demurrer.  It  is  true  that  Court 
might  have  heard  a  motion  for  a  new  trial, 
and  I  will  not  say  that  it  would  have  been 
wrong  to  have  granted  it;  but  we  cannot 
do  it. 

This  would  be  our  course,  it  seems  to  me, 
in  a  case  of  property;  and  surely  we  ought 
not  to  go  farther  in  a  case  for  liberty. 

On  the  whole,  I  think  the  judgment  must 
be  affirmed. 

JUDGE  CABELI.. 

Judith  and  her  descendants  were  plain- 
tiffs in  the  Court  below,  suing  for  their 
freedom.  Green,  as  agent  for  the  Com- 
monwealth, claimed  them  as  slaves  belong- 
ing to  Ball's  estate,  and  subject  to  the 
payment  of  a  debt  due  from  that  estate  to 
the  Commonwealth.  The  plaintiffs  ad- 
mitted that  Judith  was,  at  one  time,  the 
property  of  Ball;  but  they  claim  now  to  be 
free,  on  the  ground  that  Ball  either  gave 
her,  or  sold  her,  when  a  small  girl,  to  Bar- 
row and  his  wife,  who  was  Ball's  sister: 
that  Barrow,  afterwards,  sold  Judith  and 
such  of  her  descendants  as  were  then  born, 
to  Hackley,  who,  by  his  last  will  and  testa- 
ment, emancipated  them,  at  the  death  of 
Barrow.  It  is  admitted  that  the  situation 
of  Judith  determines  that  of  the  other 
plaintiffs.  If  she  is  free,  they  are  free 
also. 
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*The  defendant  demurred  to  the 
testimony  of  the  plaintiffs;  putting, 
however,  his  own  testimony  also,  into  the 
demurrer. 

As  this  is  a  demurrer  tendered  by  the 
defendant,  the  first  subject  of  considera- 
tion, must  be  the  evidence  of  the  plaintiffs; 
for,  if  that  be  insufficient,  the  plaintiffs 
must  be  cast,  on  the  ground  of  that  insuffi- 
ciency ;  and  there  could  be  no  necessity  for 
looking  at  the  testimony  of  the  defendant. 

Although  it  is  not  the  practice  in  Eng- 
land, to  compel  a  joinder  in  demurrer,  un- 
less the  demurrant  will  distinctly  admit  on 
the  record,  every  fact,  which  the  evidence 
demurred  to  conduces  to  prove,  yet  even 
there,  after  a  demurrer  has  beeu  joined,  it 
is  always  considered  that  the  demurrant 
admits,  by  the  demurrer,  every  fact  which 
the  jury  could  have  found  upon  the  evi- 
dence demurred  to.  (See  the  opinions  of 
Lford  Mansfield,  and  of  Buller,  Justice,  in 
Cocksedge  v.  Fansbaw,  Douglas,  132,  134. ) 
This  is,  a  fortiori,  the  case  in  this 
country,  where  it  is  not  the  practice  to  re- 
quire admissions  to  be  made  on  the  record, 
before  the  party  can  be  compelled  to  join 
in  demurrer. 

L^et  us  apply  this  principle  to  the  case 
before  us. 

The  plaintiffs  proved  by  a  witness,  Field, 
that  he  boarded  with  Ball,  two  years,  about 
the  years  1770,  1771,  and  1772 ;  and  went  to 
school  to  Barrow:  that  Barrow  had  in  his 
possepsion,  during  these  two  years,  a  negro 
girl  about  10  or  11  years  of  age:  that  he 
knows  not  by  what  title  Barrow  held  her, 
but  supposes  it  was  by  loan  from  Ball,  as 
Barrow  was  insolvent:  that  Barrow  had  no 
other  negro  in  his  possession :  that  Ball 
was  a  man  without  children,  possessed  of 
much  property,  and  very  kind  to  his  rela- 
tions. The  plaintiffs  also  proved  by  Card- 
well  and  Gray,  that  Barrow  had  undisturbed 
possession  of  Judith  and  her  descendants, 
for  thirty  years  previous  to  his  death, 
which  happened  in  the  year  1809.  They 
also  gave  in  evidence,  without  objection 
on  the  part  of  the  defendant,  a  statement 
in  the  hand-writing  of  Barrow,  in  which 
Barrow  says,  that  in  the  year  1767,  or 
27  1768,  Ball  gave  to  him  and  his  *wife 
a  negro  girl  by  the  name  of  Jude, 
then  about  6  or  7  years  old,  to  go  under  the 
denomination  of  his  wife's  servant,  in 
order  to  prevent  her  from  being  sold  to 
pay  his  debts,  he  being  much  involved: 
that  he  raised  her  and  her  children,  and 
had  peaceable  possession  of  them,  from  the 
time  of  the  gift  to  the  time  of  making  the 
statement,  viz:  in  1808,  without  interrup- 
tion from  any  person  whatever :  that  at 
the  time  of  the  gift.  Ball  was  in  flourishing 
circumstances,  and  had  no  children;  and 
that  there  was  great  friendship  existing 
between  him  and  Barrow.  Strode  proved 
that  Ball  told  him  he  had  sold  Judith  to 
Barrow ;  and  that  Barrow  told  him  he  had 
sold  her  and  her  descendants  to  Hackley, 
on  consideration  of  Hackley's  paying  his 
debts.  Gray  also  said  that  Barrow  was  al- 
ways considered  insolvent.  Two  of  the 
witnesses  for  the  plaintiffs  speak  of  a  re- 
port of  Judith  and  her  children  then  born, 
having  been  sold  in  the  year  1788,.  or  1789, 
on  an  execution   against  Ball's    property, 
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and  having  been  bought  by  Hackley;  but 
they  were  not  present  at  the  sale,  and  knew 
nothing  of  it,  of  their  own  knowledge. 
Hackley  died  before  Barrow  and  Ball.  His 
will  is  in  the  demurrer,  and  by  it  he  eman- 
cipates the  plaintiffs  at  the  death  of  Bar- 
row. Barrow's  will  is  also  in  the  demurrer, 
and  by  it  he  confirms  to  them  their  free- 
dom. This,  as  I  understand  it,  is  the  sum 
and  substance  of  the  evidence  of  the  plain- 
tiffs. 

What  conclusions  would  a  jury  have 
drawn  from  this  testimony?  If  it  be  con- 
sidered alone,  unaffected  by  the  testimony 
of  the  defendant,  it  would  be  impossible  to 
raise  a  doubt  about  it.  It  proves  unques- 
tionably that  Judith  was  given  or  sold  by 
Bali  to  Barrow:  that  Barrow  had  uninter- 
puted  possession,  under  that  gift  or  sale, 
for  30  years,  to  the  day  of  his  death;  and 
that  he  sold  her  and  her  children  to  Hack- 
ley,  who  emancipated  them  by  his  will.  If 
there  had  been  no  other  testimony,  no  body 
could  have  questioned  the  propriety  of  over- 
ruling the  demurrer. 

But  the  important  question  in    this   case 
is,  what  effect  shall  be  allowed  to  the  evi- 
dence of  the  defendant,  inserted  in  the  de- 
murrer? 
28  *  Before  we  proceed   to  the  solution 

of  this  question,  it  is  proper  that  we 
should  determine  with  precision,  the  nature 
of  the  testimony  relied  on  by  the  defend- 
ant. I  have  examined  it  with  great  care, 
and  have  come  to  the  conclusion  that  the 
whole  of  it  is  in  conflict  with  the  evidence 
of  the  plaintiffs.  The  evidence  on  the  part 
of  the  plaintiffs  clearly  shews  a  gift  or  sale 
of  Judith  by  Ball  to  Barrow,  and  a  sale  by 
Barrow  to  Hackley.  The  whole  of  the  tes- 
timony of  the  defendant  goes  to  prove  only 
a  loan  from  Ball  to  Barrow,  and  a  fraudu- 
lent purchase  by  Hackley  from  Ball.  The 
facts  relied  on  by  the  defendant  cannot  be 
true,  if  those  relied  on  by  the  plaintiffs  be 
true.  They  are  inconsistent  with  each 
other,  and  cannot  stand  together. 

The  real  question  then,  in  this  cause,  is, 
what  shall  be  done  in  a  case  of  such  con- 
tradictory testimony?  The  opinion  deliv- 
ered by  Judge  Green,  in  the  case  of  Whit- 
tington  V.  Christian,  2  Rand.  357,  in  which 
opinion,  (so  far  as  relates  to  this  point)  I 
understood  the  whole  Court  to  concur,  fur- 
nishes a  ready  answer.  Although  it  is  the 
practice  in  this  country,  sanctioned  by  re- 
peated decisions  of  this  Court,  to  allow  the 
whole  of  the  evidence  on  both  sides  to  be 
inserted  in  a  demurrer,  yet  we  are  ^Hhen 
to  consider  the  demurrer,  as  if  the  demur- 
rant had  admitted  all  that  could  reasonably 
be  inferred  by  a  jury  from  the  evidence 
given  by  the  other  party,  and  waived  all 
the  evidence  on  his  part,  which  contradicts 
that  offered  by  the  other  party,  or  the  credit 
of  which  is  impeached ;  and  all  inferences 
from  his  own  evidence,  which  do  not  nec- 
essarily flow  from  it."  I  do  no  perceive 
in  the  case  before  us,  any  direct  impeach- 
ment of  the  credit  of  the  witnesses.  But, 
evidence  is  not  necessarily  exempt  from 
the  charge  of  being  contradictory,  merely 
because  there  is  no  direct  impeachment  of 
the  credit  of  witnesses;  nor  because  the 
witnesses  are  not  found  to  give  contradic- 
tory  accounts   of    the     same   transaction. 


That  evidence  is  clearly  contradictory, 
which  seeks  to  establish  a  case,  not  only 
different  from,  but  inconsistent  with,  the 
case  already  proved.  It  is  unqoeB- 
29  tionable,  *that  the  demurrant  wonld 
not  be  permitted,  after  demurrer,  to 
rely  on  testimony  directly  disproving  the 
case  proved  by  the  other  party,  and  ad- 
mitted by  the  demurrer.  It  is  equally  clear 
to  my  mind,  that  he  cannot  be  permitted 
to  rely  on  testimony,  which  indirectly  dis- 
proves  it,  by  proving  a  case  inconsistent 
with  it. 

This  principle  is  decisive  of  the  case  be- 
fore us.  The  plaintiff's  testimony  shews  a 
good  cause  of  action.  The  defendant  has 
shewn  nothing,  which,  admitting  the  truth 
of  the  plaintiffs'  testimony,  is  calculated 
to  avoid  it.  His  whole  testimony  is  con- 
tradictory of  that  of  the  plaintiffs;  and  be- 
ing of  that  character,  the  demurter  is  to  be 
considered  and  decided,  as  if  he  had 
** waived"  it.  The  demurrer  was,  there- 
fore, rightly  overruled,  and  judgment  en- 
tered for  the  plaintiffs. 

Whether  the  defendant  ought,  in  regard 
to  his  own  interests,  to  have  demurred  un- 
der the  circumstances  of  this  case,  was  a 
matter  for  his  own  consideration,  and  with 
which  we  can  have  nothing  to  do.  He 
surely  had  a  right  to  waive  the  benefit  of 
his  own  contradictory  testimony,  and  to 
rely  on  the  supposed  insufBciency  of  the 
testimony  of  his  adversary.  If  he  has 
been  mistaken  in  the  estimate  which  he 
formed  of  the  evidence  of  his  adversary, 
or  even  if  he  has  been  mistaken  in  the  opin- 
ion he  entertain<^d  of  what  he  would  be 
considered  as  waiving  by  the  demurrer, 
and  has,  in  consequence  of  that  mistake, 
adopted  a  course  injurious  to  his  interests, 
it  is  not  for  us,  when  there  is  no  error  in 
the  judgment  of  the  Court,  to  remedy  the 
inconvenience  by  reversing  the  judgment. 
It  would  be  beyond  the  legitimate  powers, 
even  of  a  Court  of  Chancery,  to  grant  relief 
in  such  case,  by  means  of  a  new  trial. 
Oswald,  Deniston  &  Co.  v.  Tyler,  4  Rand.  19. 

If  it  be  said  that  the  demurrer  should  be 
set  aside  and  a  venire  de  novo  awarded, 
under  the  authority  of  the  case  of  Talia- 
ferro V.  Gatewood,  6  Munf.  320,  I  reply 
that  that  case  was  very  unlike  this.  There, 
the  Court  saw  that  a  fact  had  been 
30  omitted,  '* which  it  judicially  *knew 
had  existence,  and  for  want  of  which, 
a  decision  contrary  to  the  right  of  the  case 
may  have  taken  place;"  and  it  was  held 
error  in  the  Court,  not  to  have  called  for 
the  insertion  of  the  fact.  As  to  that  case, 
I  would  farther  observe,  that  the  Court 
were  not  unanimous  in  the  decision ;  and 
although  was  of  the  majority,  yet  I  am, 
on  subsequent  reflection,  inclined  to  doubt 
the  correctness  of  the  decision. 

If,  in  the  case  before  us,  the  defendant's 
testimony,  instead  of  contradicting  the 
evidence  of  the  plaintiffs,  had  admitted  its 
truth,  and,  as  in  the  case  of  Whittlngton 
v.  Christian,  2  Rand.  353,  had  merely  set 
out  a  different  case,  not  inconsistent  with 
that  made  out  by  the  plaintiffs,  but  pre- 
senting a  question  whether,  on  the  whole 
evidence,  the  plaintiffs  had  exhibited  a 
cause  of  action,  it  would  be  a  fit  occasion 
for  discussing  the  propriety  of  the  practice 
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of  introdacinfc  into  the  demurrer,  the  evi- 
dence on  both  sides.  When  the  case  shall 
really  occur,  1  hope  we  shall  have  a  fuller 
Court,  when  the  question  may  be  put  at 
rest. 

Judgment  afiBrmed. 


Caton  &  Vhai^b  V,  Lbnox,  Ac. 
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^Caton  &  Veale  v.  Lenox,  &c. 
Two  Suits. 


Marcb,  1827. 
Bvldence— Testimony  at  Former  Trlsl— WItneM  Dead. 

— Wbere  a  witness  bas  fflven  evidence  in  a  suit,  in 
wbicb  a  new  trial  is  grranted.  and  the  witness  dies 
l>efore  the  second  trial,  the  substance  of  his  testi- 
mony may  be  proved  on  the  second  trial,  and  it  is 
not  necessary  to  repeat  his  very  words. 

NomiegoUable  Notes -Suit  by  Assignee.*— Where  a 
note,  not  negotiable,  is  endorsed  by  several  per- 
sons in  succession,  the  last  assignee  could  only  sue 
the  maker  and  his  immediate  assignor,  and  not  a 
remote  assignor,  before  the  Act  of  Assembly  of 
1807. 

Same  —  Same  —  Witnesses  —  Remote  Assignee.  -  And 
therefore  a  remote  assignor  might  have  been  a 
competent  witness,  before  that  Act,  to  prove  that 
the  immediate  assignor  was  discharged.  In  a  suit 
between  him  and  the  last  assignee. . 

Evidence  —  Witnesses  -  Competency  —  1  n  t  e  r  e  s  t— It 
seems,  that  if  the  interest  of  the  witness  was  ap- 
parent on  the  face  of  the  paper,  and  he  was  not 
objected  to  on  the  first  trial,  but  on  the  contrary. 
was  cross-examined,  it  is  too  late  to  make  the 
objections,  on  the  second.    Per  Cabb,  Judge. 

Assignments- Suit  by  Assignee  against  Assignor— 
What  Necessary  to  SosUln.t— In  general,  due  dil- 
igence must  be  used  by  the  assignee,  in  bringing 
snit  against  the  maker  before  the  assignor  can  be 
sued:  but  there  are  many  cases  in  which  no  suit 
need  be  brought  against  the  maker,  as  where  the 
note  was  a  forgery,  and  the  assignor  has  received 
the  money  from  the  maker,  or  where  the  assignor 


•Nonnegotiable  Notes-Suit  by  Assignee.— In  Long  v. 
Pence,  98  Va. 687, 26 S.  E.  Rep.  69»,  it  is  said:  "Prior  to 
the  statute  authorizing  a  recovery  from  an  assignor, 
an  assignee  had  the  right,  upon  the  principles  of 
the  common  law,  to  recover  from  his  immediate 
assignor  under  the  contract  implied  from  the  as- 
signment, that  the  assignor  would  repay  the  con- 
slderatton  he  had  received  for  the  chose  in  action 
assigned,  if  payment  thereof,  by  the  use  of  due  dil- 
igence, could  not  be  obtained  from  the  obligor  or 
maker.  This  implied  promise  was  not  considered, 
however,  to  extend  at  law  to  any  other  than  the 
immediate  assignee,  and  consequently  no  assignee 
could  recover  at  law  from  a  remote  assignor. 
Mackie  v.  Davis.  2  Wash.  219;  Caton  db  Veale  v.  Lenox, 
5  Rand.  81.  42:  Mandeville  &  Jameson  v.  Riddle  &  Ck>.. 
I  Crancb  290:  Yeaton  v.  Bank  of  Alexander,  6 
Oranch  49.  But  although  not  assignable  at  law,  the 
implied  contract  was  deemed  transferable  in  equity, 
and  a  court  of  equity  would  enforce  it.  Riddle 
A  Oa  V.  Mandeville  &  Jameson.  6  Cranch  822; 
Bank  of  U.  S.  v.  Weisiger,  2  Peters  881."  See  on 
the  same  point  the  principal  case  cited  in  Drane  v. 
Scholfleld.  6  Leigh  896. 

tAaslgnments— 5ult  by  Assignee  against  Assignor— 
Wiiat  Necessary  to  Sustain.- In  Morrison  v.  Lovell,  4 
W.  Va.  360,  it  is  said  "as  a  general  rule,  the  assignee 
cannot  recover  from  the  assignor  the  amount  paid 
for  the  assignment  unless  due  diligence  is  used, 
without  effect,  against  the  debtor:  but  it  is  in  no 
case  necessary  to  pursue  the  debtor,  if  it  be  clear 
that  such  pursuit  would  be  unavailing:  as.  if  the  ob- 
ligor be  insolvent  at  the  time  of  the  assignment:  or 
when  the  note  falls  due:  or  where  the  note  is  a 
forgery:  or  where  the  maker  is  a  married  woman. 
BiackicT.  Davis,  8  Wash.  219:  Violett  v.  Patton,  5 
Cranch  142:  Brown  v.  Ross.  6  Munf.  891:  Caton 
(fe  VeaU  V.  Lenox,  6  Hand.  81;  Burrill  v.  Smith,  7 
Pick.  »l:  Erwin  v.  Downs,  15  N.  Y.  575."  And  in 
SHfer  ▼.  Howell,  9  W.  Va.  897.  it  is  said:  "the  con- 
tract of  assignment  of  what  is  commonly  called 
'cash  paper.'  has  undergone  judicial  investigation, 
and  the  obligation  of  the  assignor  is  well  defined  and 
understood.  It  is  that  he  warrants  the  solvency  of 
the  debtor  and  the  existence  and  Justice  of  the  debt 
Upon  the  assignee  using  or  exercising  due  diligence 
to  collect  the  debt,  and  failing,  because  of  the  in- 
ability of  the  debtor  to  pay,  or  because  the  debtor 
shows  that  he  ought  not.  in  law.  to  be  required  to 
pay  the  same,  and  thus  defeats  a  recovery;  then  the 
law  raises  an  implied  promise,  on  the  part  of  the 
assignor,  to  repay  the  price  which  he  received  for 
it.  A  suit  is  not  always  necessary  to  entitle  the  as- 
signor to  recover  back,  but  he  must  show  that  a  suit 
would  be  unproductive  of  good,  and  that  the  as. 


practised  a  fraud  upon  the  assignee,  or  where  the 
exchange  notes  were  given  between  the  maker 
and  assignor,  as  a  consideration  for  each  other, 
and  the  note  given  by  the  assignor  has  never  been 
paid  by  him.  nor  sued  upon,  Ac. 

Instructions— Abstract  Point  of  Law.— A  Court  cannot 
be  called  upon  to  give  an  instruction  on  an  ab- 
stract point  of  law. 

Assignments— Suit  by  Assignee  against  Assignor— 
What  Necessary  to  Sustain.— There  is  no  obligation 
on  the  assignee  to  pursue  the  bail  of  the  maker, 
before  the  assignee  can  sue  his  assignor. 

These  were  two  suitB  brought  in  the 
Borough  Court  of  Norfolk,  bj  L/enox  and 
others,  against  Caton  A  Veale.  As  the 
two  cases  are  exactly  alike,  only  one  of 
them  will  be  noticed. 

An  action  on  the  case  was  brought  by 
the  plaintiffs  against  the  defendants,  as 
endorsers  of  a  promissory  note  in  these 
words : 

*•  Norfolk,  May  8th,  1806, 

** Sixty  days  after  date,  I  promise  to  pay 
to      Caton     A    Veale,    or    order,    at     the 
Office    of  Discount    and    Deposit    of 
32        *the    Bank    of    the   United   States  at 
Norfolk,    (without   offset,)    six    hun- 
dred and  fifty  dollars.     Value  received.*' 
(Sigred) 

•* William  Hartshorne,  jun'r." 

Caton  &  Veale  assigned  this  note,  by  a 
blank  endorsement,  to  Robert  Gibson,  who 
assigned  it  by  a  like  endorsement  back  again 
to  Caton  A  Veale,  who  assigned  it  in  blank 
to  the  Bank  of  the  United  States.  This 
note  was  protested  on  the  12th  of-  June, 
1806,  for  non-payment.  Suit  was  brought 
against  Hartshorne,  the  maker,  on  the 
note,  in  December,  1807;  and  judgment 
was  obtained  in  June,  1809.  A  ca.  sa.  was 
issued,  and  returned  non  est  inventus. 
Before  this  time,  Hartshorne  had  removed 
to  Baltimore;  and  the  Bank  brought  suit 
against  Caton  A  Veale,  as  endorsers  of  the 
note.  The  defendants  pleaded  non  assump- 
sit, and  the  jury  found  a  verdict  for  the 
plaintiffs.     The  Court  granted  a  new  trial. 

At  the  second  trial,  William  A.  Armi- 
stead  was  examined  as  a  witness,  to  prove 
what  Robert  Gibson  had  deposed  at  the 
first  trial,  the  said  Gibson  having  died 
since  the  first  trial.  Armistead  had  been 
a  jury-man  on  the  former  trial.  The  de- 
fendants objected  both  to  the  competency 
of  Gibson  to  give  evidence  at  all,  in  that 
suit;  and  that  if  he  were  competent,  it  was 
not  proper  for  Armistead  to  give  evidence 
as  to  the  substance  merely  of  what  Gibson 
had  said  on  the  former  trial.  But,  the 
Court  ovei^ruled  the  objection,  and  ad- 
mitted the  evidence.  The  defendants  ex- 
cepted. 

The  defendants  then  moved  the  Court  to 
instruct  the  jury,  that  there  is  no  difference 
in  point  of  law,  between  the  responsibility 
of  the  endorser  of  a  promissory  note  for 
money  payable  at  Bank,  and  the  assignor 
of  a  bond  for  money,  not  payable  at  Bank. 
This  instruction  was  given  by  the  Court. 

The  Court  refused  to   instruct   the   jury. 


slgnor  has  suffered  no  loss  for  the  want  of  such 
suit:  such  as  the  notorious  insolvency  of  the  debtor, 
or  some  reason  why  a  Judgment  could  not  be  had. 
Mackie  v.  Davis,  2  Wash.  t19:  Caton  <t  VeaU  v.  Lenox, 
5  Rand.  42.  and  many  other  ca.^es  in  Virginia." 

The  principal  case  is  also  cited  with  approval  on 
this  subject  in  Smith  v.  Trlplett,  4  Leigh  «00.  a08; 
Thompson  V.  Go  van,  9  Gr  a  tt  699.  See  further,  mono- 
graphic note  on  "Assignments**  appended  to  Rags- 
dale  V.  Hagy.  9  Gratt.  409. 
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that  the   law  did    Dot  Imply   a    promise  of 
the  defendaatsv  as  endorsers    of    the 

33  *two  notes  of  Hartshorne,  to   pay  the 
money  to  the  plaintiffs  as  assignees, 

on  the  failure  of  the  maker  to  pay  them ; 
but  imposes  on  them,  as  endorsers,  an 
obligation  to  pay  if  the  money  were  not 
recovered  of  the  maker,  due  diligence  be- 
ing used  by  the  holder  to  recover  the  money 
of  him.  To  this  refusal,  an  exception  Was 
taken  by  the  defendants. 

The  third  instruction  asked  for  by  the  de- 
fendants, was,  that  the  plaintiffs,  as  as- 
signees were  bound  to  bring  suits  on  the 
notes,  against  the  maker,  (Hartshorne,) 
unless  he  were  insolvent,  or  could  not  be 
found.  This  instruction  was  refused,  and 
the  defendants  excepted. 

Fourth.  The  defendants  moved  the  Court 
to  instruct  the  jury,  that  the  failure  or 
stoppage  of  payment  of  Hartshorne,  while 
he  remained  in  possession  of  valuable  prop- 
erty which  was  his  own,  was  not,  in  law, 
such  an  insolvency  as  excused  the  plaintiffs 
from  suing  Hartshorne.  This  instruction 
was  given. 

Fiftb.  The  defendants  moved  the  Court 
to  instruct  the  jury,  that  if  they  should  be 
of  opinion  on  the  evidence,  that  there  was 
not  due  diligence,  but  improper  delay,  in 
instituting  or  prosecuting  the  plaintiffs' 
suit  against  Hartshorne,  the  defendants 
are  discharged  from  tneir  liability  as  en- 
dorsers. This  instruction  was  refused,  as 
moved  for,  but  given  with  this  addition : 
**unless  it  appeared  to  the  jury,  that  the 
notes  were  exchanged  notes,  in  which  cane 
the  Court  consider  due  diligence  unimpor- 
tant." 

The  sixth  instruction  asked  for,  was,  that 
if  the  jury  should  be  of  opinion  on  the  evi- 
dence, that  Thomas  Seaman,  the  special 
bail  of  Hartshorne,  was  able  to  pay  the 
amount  of  the  judgment  obtained  by  the 
plaintiffs  against  Hartshorne,  who  was  out 
of  the  country,  it  was  the  duty  of  the  plain- 
tiffs to  pursue  legal  measures  to  recover 
the  money  from  the  bail ;  and  if  the  plain- 
tiffs have  failed  to  use  due  diligence  against 
Seaman,  the  defendants  are  not  liable  in  this 
action.  The  Court  refused  to  give  this  in- 
struction. 

34  *The  seventh  instruction  asked  for, 
was,  that  it  is  not  competent   to    the 

plaintiffs,  in  this  action,  to  go  into  an  en- 
quiry into  the  consideration  for  which  the 
notes  were  given  by  Hartshort^  to  the  de- 
fendants, nor  into  the  state  of  accounts 
between  Hartshorne  and  the  defendants, 
and  that  they  are  to  disregard  so  much  of 
the  evidence  as  is  intended  to  prove  that 
the  notes  now  sued  on,  were  exchanged 
notes,  or  that  they  were  given  by  Harts- 
horne, in  consideration  of  other  similar 
notes  given  by  the  defendants  to  him. 
This  instruction  was  refused  bv  the  Court. 

An  eighth  instruction  was  asked  for  by 
the  defendants,  that  if,  from  the  evidence, 
it  appears  to  the  jury,  that  the  notes  now 
sued  on  were  exchanged  notes,  the  nature 
and. degree  of  the  liability  of  the  defendants 
as  endorsers  thereof,  to  the  plaintiffs,  is 
the  same  da  if  the  notes  had  been  given  for 
money  o^  other  valuable  consideration. 
This  instruction  was  also  overruled. 

The  plaintiffs  then   moved  the   Court   to 


instrAct  the  jury :  1st.  That  if  they  should 
be  of  opinion  that  the  notes  in  question 
were  given  by  Hartshorne  to  the  defend- 
ants, in  exchange  for  two  other  notes  of 
cotemporaneous  date,  and  for  the  same 
sums  given  by  them  to  him,  which  latter 
notes  have  never  been  paid,  but  were 
stolen  and  lost ;  then  the  doctrine  of  dili- 
gence has  nothing  to  do  with  the  case,  in- 
asmuch as  the  defendants  could  not,  in  that 
event,  be  injured  by  any  negligence  on  the 
part  of  the  plaintiffs.  2d.  That  if  the  jury 
should  be  ot  opinion,  that  Hartshorne  was 
insolvent  in  May  or  June,  1806,  and  that 
the  plaintiffs  could  not  have  recovered  the 
amount  of  these  notes  from  him,  even  if 
they  had  brought  suits  against  him  when 
the  notes  became  payable,  then  the  omis- 
sion to  bring  these  suits  at  that  time,  is 
not  such  negligence  as  discharges  the  de- 
fendants. 

These  instructions  were  given  by  tne 
Court,  and  the  defendants  excepted. 

The  jury  rendered  a  verdict  for  the  plain- 
tiffs, and  judgment  was  given  accordingly. 
The  defendants  appealed  to  the  Superior 
Court  of  Law,  who  affirmed  the  judg- 
35  ment  of  *the  Borough  Court;  upon 
which  they  took  an  appeal  to  the 
Court  of  Appeals. 

These  causes  were  ably  argued  in  this 
Court,  by  Wickham  for  the  appellants,  and 
Tazewell  for  the  appellees.  But,  as  all  the 
points  of  argument  are  fully  examined  in 
the  opinions  which  follow,  the  topics  dis- 
cussed at  the  bar  will  be  found  in  those 
opinions. 

March  3.  The  Judges  delivered  their 
opinions.* 

JUDGE  CARR. 

It  being  agreed  that  the  two  suits  be- 
tween these  parties  are  precisely  alike  in 
all  their  parts,  I  shall,  for  brevity,  notice 
but  one.  The  following  is  a  copy  of  the 
note,  which  is  the  foundation  of  the  pro- 
ceeding: ''Norfolk,  May  8th,  1806.  Sixty 
days  after  date,  .1  promise  to  pay  to  Caton 
A  Veale,  or  order,  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United 
States  at  Norfolk  (without  offset)  six  hun- 
dred and  fifty  dollars.  Value  received, 
(signed,)  William  Hartshorne.^'  Caton  A 
Veale  passed  this  note  by  a  blank  endorse- 
ment to  Robert  Gibson,  who  passed  it  by  a 
blank  endorsement,  back  to  Caton  A  Veale, 
who  then  endorsed  it  in  blank  to  the  Bank 
of  the  United  States.     On  the  12th  of  June, 

1806,  the  officers  of  the  Bank  had  this  note 
protested   for  non-payment.    In  December, 

1807,  they  sued  Hartshorne  on  the  note.  In 
June,  1809,  judgment  was  obtained,  a  ca. 
sa.  issued,  and  returned  non  est  inventus; 
Hartshorne  having,  before  that  time,  re- 
moved to  Baltimore.  The  Bank  then 
brought  an  action  of  assumpsit  against 
Caton  A  Veale,  as  endorsers  of  the  note. 
Upon  the  plea  of  non  assumpsit,  a  jary 
was  sworn,  who  found  a  verdict  for  the 
plaintiffs.  A  new  trial  was  granted.  At 
the  second  trial,  the  plaintiffs  introduced 
Armistead,  a  juror  in  the  first  trial,  to 
prove  what  Robert  Gibson,  since  dead«  had 
testified  to  at  that  trial.     Armistead  stated. 


rrhe  Pbesidbnt  an4  JudgX  Cabxll  absent. 
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at  some    length,  and  with  considar- 

36  able   minuteneas,  >  ?^the    evidence    of 
Gibson ;  but  said  he  did  not  pretend  to. 

repeat  his  words,  but  to  give  the  substance 
of  bis  testimony,  to  the  best  of  his  recollec* 
tioa.  Thereupon,  the  defendants!  counsel 
moved  the  Court  to  exclude  the  .evidence, 
on  two  grounds :  1st.  That  Armistead  ought 
not  to  be  received  to  prove  the  substance 
of  what  Gibson  had  said.  2dlj.  That  Gib- 
son himself,  at  the  time  he  had  given  evi- 
dence, was  interested  and  incompetent. 

The  first  is  an-  important  question  upon 
the  law  of  Evidence.  It  was  contended  in 
the  argument,  that  what  <i  witness,  (since 
dead)  had  sworn  to  at  a  former  trial,  could 
not  be  given  in  evidence,  unless  the  very 
words  he  bad  used  could  be  repeated  and 
sworn  to ;  and  the  dictum  of  Lord  Kenyon, 
in  Rex  v.  JcllifiFe,  4  Term  Rep.  290,  was 
cited.  That  was  a  case  of  this  kind.  An 
information  had  been  granted  against  the 
defendant  for  a  misdemeanor  as  a  magis- 
trate. The  case  was  sent  down  to  be  tried 
at  Nisi  Prius.  Just  before  the  trial  was  to 
come  on,  the  defendant  distributed  several 
papers,  vindicating  his  character,  and 
charging  the  prosecutor  with  malice.  On 
affidavits  to  the  Judge  of  this  fact,  the 
trial  was  put  off ;  and  a  motion  was  made  in 
the  Court  of  King's  Bench,  to  which  the 
affidavits  had  been  returned  by  the  Nisi 
Prius  Judge,  for  a  rule  nisi,  for  another 
information  against  the  defendant,  for 
this  attempt  to  prejudice  the  jury  who 
would  try  the  cause.  The  rule  was  granted. 
In  shewing  cause  against  it,  the  counsel 
contended  that  the  affidavits  taken  at  Nisi 
Prius  could  not  be  taken  intoconsideiation, 
because  they  were  not  taken  in  the  same 
Court,  nor  in  the  same  cause.  To  this 
position,  Lord  Kenyon  was  entirely  op- 
posed. Among  other  things,  he  remarked, 
^'It  has  been  said,. that  in  no  case  whatever, 
can  the  proceedings  in  one  cause  be  made 
use  of  in- another;,  but  the  contrary  is  every 
day's  practice.  In  the  Court  of  Chancery, 
depositions  taken  in  one  cause  are  fre- 
quently read  in  another,  saving  all  just 
exceptions,  ftc  So  in  Courts  of  Law,  the 
evidence  which  a  witness  gave  on  a  former 
trial,  may  be   used  on  a    subsequent 

37  *one,  if  he  die  in  the  interim ;  as  I  re- 
member was  agreed  on  all  hands,  on  a 

trial  at  bar,  in  the  instance  of  Lord 
Palmerston ;  but,  as  the  person  who  wished 
to  ^ive  Lord  Palmerston's  evidence,  could 
not  undertake  to  give  his  words,  but  merely 
to  -swear  to  the  effect  of.  them,  he  was  re- 
jected." Here,  we  see  a  clear  and  explicit 
recognition  of  the  rule.  Lord  Kenyon  re- 
fers to  a  particular  case,  where  it  **wa8 
zgtetd  on  ail  hands"  to  be  the  rule.  He  then 
adds,  in  the  most  general  manner  possible, 
the  reason  why,  in  the  case  referred  to,  the 
witness  was  rejected.  Now,  it  would  seem 
very  strange,  that  Lord  Kenyon  should  lay 
it  down  as  a  general  rule,  admitted  on  all 
hands,  and  annex  to  it,  in  the  same  breath, 
a  restriction  which  would,  in  ninety-nine 
cases  out  of  a  hundred,  prevent  its  appli- 
cation; which  would,  in  truth,  destroy  it 
as  a  rule ;  and  'yet  this  wbuld  be  the  effect, 
if  we  understand  him  to  say,,  that  what  a 
witness  {since  dead)  swore  to  in  a  fotmer 
trial,  cannot  be  given  in   evidence,    unless 


the.  precise,  identical'  words  which  he 
spoke,  can  t>e  proved.  A  man  who  has 
listened  attentively  to  a  witness,  especially 
a  jury-man,  (as  here,)  whose  oath  t>inds 
him  to  listen,  may,  if  called  upon  within 
twelve  months,  (as  in  our  case, )  give  sub- 
stantially a  correct  detail  of  what  the  de- 
ceased witness  stated.  But,  if  you  call 
upon  him  to  repeat  the  words,  and  to  swear 
that  they  are  the  very  words,  no  man,  who 
had  the  least  respect  for  his  reputation, 
would  venture  to  do  it ;  unless  he  had  writ- 
ten down  the  words  at  the  moment  of  their 
delivery.  Thus  the  restriction  would  de- 
stroy the  rule.  I  should  not  believe  that 
Lord  Kenyon  meant  this,  if  there  were  no 
other  cases  establishing  the  rule ;  but  there 
are  many,  which  lay  it  down  without  any 
such  restriction.  I  will  state  a  few  of 
them. 

Buckworth's  Case,.  Sir  Thomas  Ray- 
mond's Rep.  170,  (decided  about  1668.)  In- 
formation against  Buckworth,  &c.  for  per- 
jury in  Ejectment.  One  was  produced  to 
prove  what  one  that  ia  since  dead,  swore  « 
upon  the  first  trial;  and  by  Kelyng,  C.  J., 
it  shall  not  be  allowed,  because 
38  *t>etwixt  other  parties ;  but  Twisden 
and  Morton  contra ;  and  it  was  al- 
lowed. I  understand  from  this  brief  note, 
that  in  a  trial  in  a  case  of  ejectment, 
Buckworth  committed  perjury:  that  in 
prosecution  for  this,  a  witness  was  called 
to  prove  what  one  (since  dead)  had  sworn 
to  in  the  ejectment  case  (hence  Kelyng's 
objection  that  it  was  *  ^betwixt  other  par- 
ties;") but  the  evidence  was  received. 

Pyke  v.  Cranch,  1  Lord  Raym.  730, 
(atK>ut  1697. )  It  was  resolved  in  a  trial  at 
bar,  that  *4f  a  man  was  sworn  as  a  wit- 
ness at  a  former  trial,  and  gave  evidence 
and  died,  the  matter  that  he  deposed  at 
the  former  trial,  may  be  given  in  evidence 
at  another  trial,  by  any  person  who  heard 
him  swear  it,  at  the  former  trial."  Here 
we  find  the  rule  very  dearly  expressed ; 
and  in  such  a  manner  as  to  exclude  the  re- 
striction contended  for.  It  is  said  that  the 
matter  (not  the  words)  of  the  deceased  wit- 
ness, may  be  given  in  evidence* 

Coker  v.  Farewell,  2  P.  Wms. '  563. 
There  had  l>een  an  issue  directed  out  of 
Chancery,  which  was  tried  at  law,  and 
found  for  the  plaintiff.  A  motion  was 
made  to  the  Chancellor  for  a  new  trial.  He 
sent  it  to  the  law  Judge  to  certify  whether 
It  was  proper  to  be  tried  again ;  who  certi- 
fied that  he  should  have  thought  it  proper 
to  be  tried  again,  but  that  one  of  the  wit- 
nesses examined  for  the  plaintiff  was  since 
dead,  by  means  whereof  the  plaintiff  might 
suffer  on  such -new  trial;  and  that,  t<here- 
fore,  he  rather  inclined  against  a  new  trial. 

After  this  certificate,  another  motion  for 
a  new  trial  tvas  made;  when,  the  Master  of 
the  Rolls  being  in  Court,  the  Chancellor 
desired  his  thoughts  on  this  matter,  and 
the  Master  said,  **the  only  objection  to  the 
ne^  trial  appeared  to  be  the  death  of  the 
witness;  and  though  it  had  been  said  that 
the  weight  of  a  living  witness  would  be 
greater  than  depositions,  yet  it  was  his 
opinion,  that  since  this  witness -had^  been 
examined  in  the  cause,  and  was  dead,  the 
depositions  might*  be  read;  also,  as-  the 
testimony    wliich    the    witness   had   given 
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at  the  former  trial,    might   be   given 

39  *agaif]  in  evidence  against  the   same 
parties,  he  should  rather   think    that 

the  other  side  had  sufiFered  bj  the  death  of 
the  witness,  since  they  had  thereby  lost  the 
advantage  of  cross-examining;"  and  the 
Court  ordered  a  new  trial  accordingly. 
Here  we  find  the  rule  laid  down  again, 
without  any  qualification  as  to  proving  the 
words ;  and  further,  we  see,  that  though  a 
witness  may  have  given  a  deposition  in  a 
Chancery  suit,  yet  if  the  Chancellor  directs 
an  issue  at  law,  and  the  witness  is  exam- 
ined on  that  trial,  and  dies,  the  testimony 
which  he  then  gave,  may  be  proved  in 
another  trial  of  the  issue. 

Mayor  of  Doncaster  v.  Day,  3  Taunt.  261. 
A  new  trial  was  given,  and  counsel  moved 
for  a  rule  of  Court,  that  if  any  of  the  wit- 
nesses should  die,  or  become  unable  to  at- 
tend, their  evidences  given  on  the  former 
trial  might  be  read  on  the  next.  Mansfield, 
C.  J.  **You  do  not  want  a  rule  of  Court 
for  that  purpose.  What  a  witness  since 
*  (dead)  has  sworn  upon  a  trial  between  the 
same  parties,  may,  without  any  order  of 
the  Court,  be  given  in  evidence,  either  from 
the  Judge's  notes,  or  from  notes  that  have 
been  talcen  by  any  other  person,  who  will 
swear  to/their  accuracy ;  or  the  former  evi- 
dence may  be  proved  by  any  other  person 
who  will  swear,  from  his  memory,  to  its 
having  been  given."  This  case,  seems  to 
me,  to  lay  down  the  rule  as  broadly  as  any 
of  the  former.  A  Judge's  notes  will  fur- 
nish proof  of  the  evidence.  These  notes, 
we  know,  never  pretend  to  contain  the 
very  words  of  the  witness.  The  Judge 
notes  the  substance  only  of  the  facts  which 
he  deems  material.  The  same  doctrine  is 
also  distinctly  laid  down  as  settled  in 
White  V.  Kibbling,  11  Johns.  Rep.  141, 
and  Miles  v.  Ohara,  4  Binney's  Rep.  111. 
I  think,  upon  the  whole,  that  it  is  the  doc- 
trine both  of  reason  and  authority,  that 
where  a  witness,  who  has  been  examined 
in  a  cause,  dies,  his  evidence  may  be  proved 
in  any  subsequent  trial  of  the  cause,  if  the 
person  proving  it  will  swear,  that  he  gives 
the  matter  substantially;  though  he  does 
not  pretend  to  repeat  the  words  of  the  wit- 
ness. 

40  *If  we  examine  Armistead's    testi- 
mony, we    shall    find    that   it    comes 

clearly  within  this  rule.  He  stated  dis- 
tinctly the  facts  to  which  Gibson  had  de- 
posed: that  the  two  notes  given  by 
Hartshorne  to  the  defendants,  were  in  ex- 
change for  two  notes  of  the  same  dates  and 
for  the  same  sums,  given  by  the  defendants 
to  Hartshorne:  that  these  last  notes,  after 
Hartshorne's  failure,  were  received  by 
Gibson  as  one  of  his  trustees:  that  Gibson 
was  afterwards  robbed  of  them,  and  that 
neither  of  the  said  notes  had  ever  been 
paid  by  the  defendants:  that  on  his  cross- 
examination,  Gibson  stated  that  the  rea- 
sons which  induced  him  to  say  that  the 
notes  were  exchange  notes,  were,  that  as 
well  as  he  could  recollect  they  were  the 
same  in  sums  and  dates,  and  he  moreover 
well  knew,  that  Hartshorne  and  the  de- 
fendants were  in  the  constant  habit  of 
exchanging  notes  for  their  mutual  accom- 
modation; but  that  be  spoke  of  sums  and 
dates   from   memory  only.     Armistead  al-n 
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stated,  that  he  himself  did  not  pretend  to 
use  the  language  of  Gibson,  but  had  giyen 
the  substance  of  his  testimony,  to  the  best 
of  his  recollection.  I  conclude  that  tbe 
Court  did  not  err  in  admitting  this  evi- 
dence; unless  it  should  be,  upon  the 
ground,  that  Gibson  himself  was  an  inter- 
ested and  incompetent  witness.  Let  nt 
examine  that  point. 

The  defendants,  the  payees  of  the  note, 
endorsed  it  in  blank  to  Gibson ;  he,  again, 
to  the  defendant ;  and  they,  to  the  plaio- 
tiffs.  Was  Gibson  liable  on  this  endofBe- 
ment,  to  either  the  plaintiffs  or  the 
defendants?  If  not,  he  was  a  good  wit- 
ness. We  know,  there  are  two  classes  of 
paper  among  us ;  the  one  governed  by  the 
law  merchant,  the  other,  by  the  common 
law  as  contradistinguished  from  it.  To 
the  first  class  belong  bills  of  exchange, 
and  negotiable  notes ;  to  the  second,  boodt, 
notes  of  hand  and  other  obligations.  Bills 
of  exchange  (as  Judge  Roan^saysin  Norton 
V.  Rose,  2  Wash.  249)  were  always  assign* 
able.  <*They  did  not  owe  this  quality  to 
statutory  provisions,"  but  to  the  law  mer- 
chant. From  the  same  source  spring  those 
other  rules,  which  distinguish  com- 
mercial paper  from  all  *other;  as 
first,  that  the  holder  has  a  right  to 
resort  to  the  drawer,  and  every  person 
whose  name  is  on  the  paper,  each  endorser 
being,  as  to  him,  a  new  drawer.  Secondlj, 
that  the  innocent  holder  of  a  bill  holds  it 
free  from  any  equity  existing  between  any 
of  the  former  parties  to  it,  (except  in  cases 
of  usury  and  gaming, )  this  being  neces- 
sary to  its  quality  as  a  currency.  The 
Statute  of  Anne,  having  declared  promis- 
sory notes,  assignable  in  like  manner  at 
bills  of  exchange,  has  placed  them  in  Eng- 
land on  the  same  high  ground.  Lord 
Mansfield  says,  (in  Peacock  v.  Rhodes,) 
*'The  holder  of  a  bill  of  exchange  or  prom* 
issory  note,  is  not  to  be  considered  as  the 
assignee  of  the  payee.  An  assignee  most 
take  the  thing  assigned,  subject  to  all  the 
equity  to  which  the  original  party  was  sub- 
ject. If  this  rule  applied  to  bills  and 
promissory  notes,  it  would  stop  their  cur- 
rency." The  law  merchant,  as  part  of  the 
common  law,  is  in  force  with  us,  where  it 
is  unchanged  by  Statute.  As  regards  bills 
of  exchange,  our  Statutes  have  taken  up 
the  subject,  and  fixed  them  on  the  basis  of 
commercial  law.  The  Statute  of  Anne  was 
never  in  force  with  us.  Promissory  notes, 
therefore,  which  derive  their  commercial 
qualities  from  it,  are  left,  with  us,  to  stand 
on  common  law  ground ;  except  that  the 
Statutes  incorporated  the  Farmers'  Bank, 
(1812,)  extending  the  charter  of  the  Bank 
of  Virginia,  (1814.)  and  establishing  the 
North  Western  Bank  and  Bank  of  the  Val* 
ley,  (1817,)  enact,  "that  all  bills  or  notes, 
negotiable  at  these  Banks,  shall  be  olaced 
on  the  footing  of  bills  of  exchange."  At 
common  law,  we  know,  that  bonds,  notes, 
and  other  evidences  of  debt,  were  considered 
as  mere  choses  in  action,  not  capable  in 
their  nature  of  being  assigned,  so  as 
to  transfer  the  legal  title.  The  assignee 
acquired  an  equitable  interest,  but  subject 
to  all  the  legal  and  equitable  defences 
whfch  could  have  been  set  up  against  the 
obligee  or  payee.     Turton  v.    Benson,  1  P* 
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^Wxns.  497.    By  Act  of  Assembly  in  1705,  it 

^ras  enacted,  that  any  person  mis^ht  assign 

a  bond  or  bill  for  debt ;  and  that  the 

42  assignee  might  prosecute  *8uit  in  his 
own    name,  allowing    all    discounts, 

Ac.  In  17J0,  this  power  of  assignment  was 
•extended  to  promissory  notes,  classing 
them,  in  this  respect,  with  bonds  and 
bills.  These  Statutory  provisions  have 
been  continued  to  the  present  day.  Their 
effect  on  bonds,  notes,  Ac.  was  very  ably 
discussed  and  settled  in  the  early  cases  in 
this  Court.  See  Mackie  v.  Davis,  2  Wash. 
219;  Norton  v.  Rose,  2  Wash.  233,  and 
other  cases,  both  in  this  and  the  Federal 
Court.  **These  cases  decided,  that  it  was 
aot  the  intention  of  the  Legislature,  to 
place  bonds  and  notes  on  the  footing  of 
•commercial  paper;  but  merely  so  far  to 
change  the  common  law,  as  to  enable  the 
assignee  to  sue  in  his  own  name ;  taking 
the  paper  subject  to  all  the  equity  -of  the 
obligor  or  maker." 

There  is  another  striking  difference  be- 
tween common  and  commercial  paper. 
Upon^ refusal  of  the  drawee  to  accept,  or 
of  the  acceptor  or  maker  of  a  bill  or  nego- 
tiable note,  to  pay,  the  holder  had  only  to 
^et  the  paper  protested,  give  due  notice, 
and  might  immediately  resort  to  any 
name  upon  it.  With  respect  to  bonds  and 
common  notes,  it  was  seriously  contended 
that  there  was  no  resort  at  all  to  any  as- 
signor; it  being  like  the  sale  of  any  other 
personal  chattel ;  but  the  Courts,  on  solemn 
argument,  decided,  that  though  the  Act  of 
Assembly  gives  no  action  against  the  as- 
signor, yet  that  such  action  results  (on  com- 
mon law  principles)  from  the  debt  which 
the  assignment  implies,  and  the  promise 
which  the  law  raises  by  the  assignor  to  the 
assignee,  that  if  the  assignee  (using  due 
diligence)  fails  to  recover  of  the  obligor  or 
maker,  the  assignor  will  re-pay  him  the 
consideration  which  he  received  for  the 
paper.  This  implied  promise,  however,  is 
decided  to  extend  only  to  the  immediate 
assignee,  and  to  give  to  no  other  a  right  of 
action  against  the  assignor;  so  that  no  as- 
siicnee  could  sue  a  remote  assignor.  See 
in  addition  to  the  cases  before  cited, 
Mandeville  v.  Riddle,  1  Cranch,  290; 
Yeaton  V.  Bank  of  Alexandria,  5  Cranch, 
49. 

43  *Having  thus  pointed  out   some    of 
the   distinctions    which    characterise 

these  two  classes  of  paper,  let  us  examine 
to  which  of  them  we  must  assign  the  note 
before  us;  and  here  there  is  no  difficulty. 
It  is  a  promissory  note,  payable  to  Caton  & 
Veale,  or  order,  at  the  office  of  discount 
and  deposit  of  the  United  States'  Bank  at 
Norfolk,  dated  May,  1806,  and  payable  in 
sixty  days.  At  this  date,  all  promissory 
notes  in  this  State  were  mere  common  law 
choses  in  action ;  evidences  of  debt,  and 
nothing  more;  and  subject  to  all  the  com- 
mon law  doctrines  before  stated.  This  is 
evident  from  all  the  cases,  both  those  be- 
fore cited,  and  many  others  in  our  books. 
In  some  of  these  cases,  the  notes  were  ex- 
actly like  the  one  before  us.  In  others, 
they  were  made  negotiable  at  Banks.  Yet 
this  could  not  change  the  law.  This  is 
shewn,  not  only  by  the  judicial  decisions, 
but   also    by   the   laws  creating  Banks,  in 


1812-14-17.  These  Acts  expressly  place 
notes  made  negotiable  at  the  Banks  created 
by  them,  on  the  footing  of  bills  of  ex- 
change; which  would  have  been  a  vain  and 
nugatory  thing,  if  such  notes  already  oc- 
cupied that  ground.  This,  then,  was  a 
common  note  of  hand,  and  the  assignee 
could  maintain  no  action  at  law  on  it, 
against  any,  but  his  own  immediate  as- 
signor. Caton  &  Veale  were  the  immediate 
assignors  of  the  plaintiffs,  and  Gibson  a 
remote  assignor.  Against  Gibson,  then, 
the  plaintiffs  could  bring  no  suit  at  law ; 
and,  if  there  were  no  other  resort,  he 
would,  unquestionably,  be  a  disinterested 
witness.  But,  it  may  be  said,  that  though 
not  at  law,  the  plaintiffs  might  recover  of 
Gibson  in  equity;  and  the  case  of  Riddle 
V.  Mandeville,  5  Cranch,  322,  may  be  cited. 
That  was  a  case  of  a  note  very  like  the  one 
before  us;  on  which,  the  endorsee  had  tirst 
sued  a  remote  endorser  at  law;  and  failing 
in  that  action,  on  the  ground  before  stated, 
had  filed  a  bill  in  equity  against  the  same 
remote  endorser,  and  obtained  a  decree. 
But,  this  was  expressly  on  the  ground,  that 
the  remote  endorser  Was  fairly  proved  by 
the  evidence,  to  be  liable  to  his  immediate 

endorsee;  and  the  Court  considered, 
44        that  this  liability  was  ^transferred  in 

equity,  though  not  at  law,  by  the 
endorsement  of  that  endorsee ;  and  that  this 
being  an  equitable  interest,  equity  would, 
of  course,  afford  a  remedy.  But  the  Court 
expressly  declare,  that  in  such  case  the  de- 
fendant may  defend  himself  as  effectually 
in  equity  against  the  holder,  as  he  could 
against  his  immediate  assignee,  in  a  suit  at 
law.  Under  this  decision,  and  indeed 
upon  the  broad  ground  which  distinguishes 
common  from  commercial  paper,  Gibson 
could  not  be  liable  to  the  suit  of  the  plain- 
tiffs, unless  he  would  have  been  liable  to  Ca- 
ton Sk  Veale,  his  immediate  assignees;  and 
that  to  them,  he  would  not  have  been  lia- 
ble is  most  clear,  when  we  look  at  the  note 
and  observe,  Caton  &  Veale  were  the 
payees,  and  that  they  endorsed  it  to  Gib- 
son. They  were  then  the  endorsers  of  Gib- 
son before  he  wait  their  endorser;  and  the 
one  liability  balanced  the  other.  Gibson, 
then,  being  liable  to  nobody  on  this  note, 
was  a  competent  witness. 

Having  shewn  this,  it  may  seem  un- 
necessary to  discuss  the  matter  further; 
yet  as  the  point  was  ably  argued,  I 
will  add,  that  I  doubt  exceedingly, 
whether,  under  the  circumstances  of 
the  case,  the  evidence  could  be  objected 
to  now,  even  admitting  that  there  was 
such  an  interest  in  Gibson,  as  would 
have  excluded  him,  if  objected  to  at  the 
first  trial.  His  interest  (if  any)  was  ap- 
parent on  the  face  of  the  paper.  He  stood 
on  it  as  endorser.  With  this  fact  before 
them,  the  defendants  suffered  him  to  be  ex- 
amined, and  made  him  their  own  witness 
by  cross-examining  him.  If,  on  this 
cross-examination,  they  had  drawn  from 
him  evidence  the  most  conclusive  in  their 
favor,  they  would  have  had  the  full  benefit 
of  it.  Ought  they  then  to  be  permitted, 
because  they  could  not  turn  his  evidence  to 
their  own  account,  to  bring  forward  this 
objection,  with  a  full  knowledge  of  which 
they  had  made  him  their  own  witness,  and 
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thereby  given  him  credit?  See  Turner  v. 
Pearte,  1  Term  Rep.  717.  Again.  If,  at 
the  first  trial,  the  objection  had  been  made, 
the  plaintiffs,  as  the  record  shews,  were 
ready    to    have   released  Gibson,  and 

45  had  given  him  ^notice  that  they  were 
ready ;  bat    no   objection    was  taken. 

He  has  died  since ;  and  if  what  he  swore 
then,  cannot  now  be  proved,  the  plaintifiFs 
are  clearly  deprived  of  his  evidence,  by  the 
admission  of  the  defendants,  at  the  first 
trial,  that  he  was  above  exception. 
Whether,  if  Gibson  had  lived  till  the  second 
trial,  his  evidence  might  then  have  been 
objected  to,  is  a  question  which  I  have  not 
considered,  and  which  stands  on  somewhat 
different  ground;  for,  then,  the  plaintiffs 
might  still  have  executed  a  release.  But 
after  his  death,  there  could  be  no  release; 
for,  it  could  not  look  back  to  the  evidence 
formerly  given.  Upon  this  question,  I  give 
only  the  present  inclination  of  my  mind. 
The  case  does  not  call  for  an  opinion. 

Before  quitting  this  subject,  it  may  not 
be  amiss  to  remark,  that  the  Act  of  1807, 
giving  the  right  to  assignees  to  sue  any 
previous  assignor,  does  not  apply  to 
this  case;  and  if  it  did,  would  notvary  tne 
result,  as  it  gives  to  the  remote  assignor 
the  same  defence  which  he  would  have, 
against  his  immediate  assignee. 

We  come  now  to  the  other  bills  of  excep- 
tion ;  of  which  my  examination  will  be 
brief,  as  the  principles  already  discussed, 
will,  in  a  great  measure,  govern  them. 

The  Court  instructed  the  jury,  that  there 
was  no  difference  between  the  responsibility 
of  the  endorser  of  a  promissory  note  pay- 
able at  Bank,  and  the  assignor  of  a  bond 
for  money  not  payable  at  Bank :  that  the 
failure  of  Hartshorne,  while  he  remained 
owner  of  valuable  property,  was  not  such 
insolvency  as  excused  the  plaintiffs  from 
suing  him ;  but,  that  if  he  was  insolvent 
when  the  note  became  due,  no  suit  was 
necessary.  These  instructions  were  not 
excepted  to.  It  may  be  enough  to  say  of 
them,  that  as  general,  abstract  proposi- 
tions, they  are  true. 

The  Court  further  instructed  the  jury, 
that  if  they  should  be  of  opinion  that  the 
notes  were  exchange  notes,  and  that  the 
one  given  by  Caton  A  Veale,  to  Hartshorne, 
had  never  been  paid,  but  was  stolen  and 
lost,  due  diligence  had  nothing  to  do  with 
the    case.      This    was    excepted    to. 

46  *Wa8  it  erroneous?    I  think  not.     Due 
diligence  implies  a  suit   against    the 

obligor,  except  in  cases  where  it  can  be 
proved  that  a  suit  would  be  useless.  We 
have  seen  that  insolvency  is  one  case. 
Suppose  it  could  be  shewn  that  the  note 
was  a  forgery ;  that  the  assignor  had  re- 
ceived the  money,  &c.  These  cases  would 
equally  put  the  question  of  due  diligence 
aside;  because  they  would  equally  shew, 
that '  a  suit  would  have  been  fruitless. 
Suppose  it  could  be  shewn,  that  in  the  as- 
signment, the  assignor  practised  a  fraud 
on  the  assignee.  This,  I  have  no  doubt, 
would  make  him  immediately  liable  to  the 
assignee,  without  any  resort  to  the  obligor. 
If  we  consider  the  passing  these  exchange 
notes  as  a  fair  transaction,  the  one  is  the 
consideration  of  the  other ;  and  not  being 
commercial  paper,  the  equity  arising  from 


the  failure  of  the  consideration,  follows  the, 
note.  If  then,  the  note  which  Caton  A 
Veale  gave  Hartshorne  for  his,  was  lost,  so 
that  they  could  not  be  called  upon  to  pay 
it,  this  would  be  a  good  defence  for  Harts- 
horne, in  a  suit  brought  against  him  by 
the  assignees  of  Caton  &  Veale ;  and  there- 
fore, such  suit  wonld  be  ««ele«s.  If  it  be 
objected,  that  Hartshorne  had  assigned  the 
note,  before  its  loss*  to  his  trustees,  and 
that  they  might  recover  the  monej  of 
Caton  &  Veale,  as  on  a  Ipst  note,  the  an- 
swer is,  that  they  took  the  note  with  full 
notice  of  the  nature  of  the  transaction: 
that  Gibson,  one  of  the  trustees,  is  the 
witness^who  proves  these  facts,  in  order  to 
charge  Caton  A  Veale,  on  their  assign- 
ment; and  that  they  could  never  afterwards 
come  on  Caton  A  Veale.  This  is  all  predi- 
cated on  the  hypothesis,  that  the  passing 
exchange  notes  is  a  fair  transaction ;  and 
if  these  had  been  bills  of  exchange  or 
negotiable  notes,  there  is  no  doubt  that  the 
transaction  would  have  been  considered 
fair.  See  Rolfe  v.  Caslon,  2  H.  Bl.  Kep. 
570;  Cowley  v.  Dnnlop,  7  Term  Rep.  565; 
Bucker  v.  Buttivant,  3  Bast.  72;  Sarrate 
V.  Austin,  4  Taunt.  200;  Bayly  on  Bills, 
298.  It  is  laid  down  in  these  cases,  that 
counter  acceptances  are  good  mutual 
47  considerations  for  such  ^acceptances. 
Therefore,  if  two  traders  exchange 
acceptances,  and  afterwards  become  bank- 
rupt, each  may  prove  the  other's  accept- 
ances under  his  commission,  though  the 
acceptances  of  neither  be  due  at  the  time 
of  such  bankruptcy.  I  have  not  formed  a 
decided  opinion,  whether  in  common  paper, 
the  passing  of  these  exchange  notes  should 
be  considered  a  -fraud  upon  the  public,  so 
as  to  estop  the  maker  from  setting  up  the 
want,  or  failure,  of  consideration,  against 
the  innocent  holder.  My  brethren  think  it 
should  have  that  effect.  If  so,  it  would 
not  follow  that  Caton  A  Veale  could  say  to 
their  assignees,  **go  npon  Hartshorne.  He 
and  we  have  practised  a  fraud,  and  there- 
fore, though  he  might  resist  ns,  he  cannot 
defend  himself  against  you."  The  Uw 
does  not  tolerate,  that  any  person,  from 
his  own  fraud,  should  raise  up  to  himself  a 
right ;  or  by  that  frauds  should  transfer  to 
another  a  right,  which  he  has  not  himself,, 
and  thereby  protect  himself.  Taking  it  as  a 
fraud,  therefore,'  Caton  A  Veale  would 
be  immediately  liable  to  the  plaintiffs,  and 
thus,  either  way,  the  Tourt  were  right. 

The  Court  refused  the  second  instruction 
asked  for  by  the  defendants,  and  rightly. 
It  is  an  abstract  proposition,  not  univer- 
sally true ;  and,  as  I  have  just  shewn,  not 
true  in  this  case. 

The  third  was  properly  refused,  because 
it  was  neither  true,  nor  applicable. 

The  fifth  instruction  might  have  been 
wholly  refused,  for  the  reasons  already 
given.  The  Court,  however,  gave  it  with  a 
restriction,  to  which  the  defendants  could 
not  object. 

The  sixth  instruction  asked,  was,  *'that 
if  the  jury  should  think  the  bail  of  Harts- 
horne was  able  to  pay,  the  plaintiffs  ought 
to  proceed  against  the  bail,  and  if  not,  that 
the  defendants  were  not  liable."  The  in* 
struction,  thus  generally  asked,  was  prop* 
erly  refused;  for,  if  it  was  unnecessary  to 
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sue  Hartahorae,  it  conld   not    be  necessary 
to    pnrsne    bit    bail    to    insolvency. 

48  The    question,    whether,    *where      a 
suit  is   necessary   against  the  maker 

of  the  note,  it  is  also  necessary  to  pursue 
the  bail  to  insolvency,  is  one  of  some  im- 
portance; on  which,  as  it  was  earnestly 
argued  at  the  bar,  I  will  give  my  present 
impressions.  It  does  not  seem  to  me  nec- 
essary to  take  proceedings  against  the  bail. 
All  that  is  requisite  to  give  the  assignee 
recourse  to  his  assignor,  is  to  ascertain  the 
insolvency  of  the  maker.  This,  we  have 
been  may  be  done  without  any  suit.  But, 
if  it  were  necessary  to  pursue  the  bail  to 
insolvency,  it  would,  on  the  same  ground 
of  reason,  be  necessary  to  ascertain,  in  all 
cases,  whether  the  debtor  conld  not  give 
bail ;  and  this  could  only  be  by  wuit.  It 
would  be  still  more  clearly  necessary,  in 
every  suit  brought,  to  require  bail;  but 
this  Court  decided,  in  Harrison's  adm'r  v. 
Raiae's  adm'z,  5  Munf.  456,  that  the  as- 
signee of  a  bond  may  recover  of  the 
assignor,  after  suing  the  obligor,  and  get- 
ting judgment,  and  a  return  of  nulla  bona, 
although  the  attorney  endorsed  on  the  writ 
in  the  first  suit,  that  no  bail  was  required. 
All  the  cases  tell  us,  that  a  return  of  no 
effects,  fixes  the  liability  of  the  assignor; 
and  yet  in  all  cases,  proceedings  might  be 
had  against  the  bail.  In  the  record  before 
as,  a  ca.  sa.  was  taken  out,  and  a  return 
of  "not  found;'*  with  full  proof  that  the 
debtor  bad  left  the  country  insolvent. 
Nothing  could  have  established  the  fact  of 
his  insolvency,  more  clearly  than  this. 
But  it  is  said,  this  fixed  the  bail.  What 
then?  It  imposed  no  obligation  on  the 
plaintiffs  to  pursue  him.  They  had  gone 
far  enough  in  ascertaining  the  insolvency 
of  Hartahorne. 

The  next  instruction  asked,  is,  '*that  the 
plaintiffs  had  no  right  to  go  into  an  en- 
quiry, as  to  the  consideration  of  the  note." 
The  answer  is,  that  the  plaintiffs  had  an 
unquestionable  right  to  go  into  such  en- 
quiry. The  subject  of  the  last  instruction 
has  been  already  discussed.  The  Court 
were  right  in  refusing  to  give  it. 

I  am  clear,  upon  the  whole  case,  that  the 
judgment  must  be  affirmed. 

49  ♦JUDGE  GREEN. 

Gibson  was  clearly  a  competent 
witness.  The  note  endorsed  by  him,  not 
being  negotiable,  neither  the  Bank  nor 
Caton  A  Veale  could,  in  any  possible 
event,  claim  any  thing  against  him;  and 
as  it  was  competent  to  the  party  to  prove, 
Qppn  the  second  trial,  what  he  swore  at 
the  former  trial,  (he  being  then  dead,) 
the  substance  of  that  evidence  might  be 
proved.  For,  if  it  were  indispensably  nec- 
essary to  prove  positively  the  very  words  of 
the  witness,  it  would  hardly  be  possible  to 
do  so  in  any  case. 

The  question  as  to  what  diligence  is  nec- 
essary to  be  used  by  an  assignee  of  paper 
not  negotiable,  turns  upon  the  enquiry, 
whether  a  failure  in  that  respect  on  the 
part  of  the  assignee,  could,  by  possibility, 
do  an  injury  to  the  assignor. 

If  no  such  injury  is  or  can,  by  possibil- 
ity, be  done,  then  no  diligence  is  required, 
as  if  the  debtor  be  insolvent,  or    the   debt 


has  been  paid  to  the  assignor.  In  this 
case,  there  being  no  consideration  for  the 
notes  exchanged,  but  the  notes  themselves 
mutually  given,  whilst  the  notes  remained 
in  the  hands  of  the  parties  respectively,  no 
action  could  have  been  maintained  upon 
them  by  either  party  against  the  other. 
When  Caton  &  Veale  assigned  Hartshorne's 
note  to  the  Bank,  for  a  valuable  consider- 
tion,  Hartshorne  was  bound  to  pay  the  note 
to  the  Bank,  because  the  note  being  given 
expressly  for  the  purpose  of  epabling  Caton 
&  Veale  to  raise  money  by  discounting  it, 
the  advance  of  money  by  the  Bank  to  Caton 
&  Veale,  was  virtually  at  the  request  of 
Hartshorne;  and  as  between  him  and  the 
Bank,  there  was  a  valuable  consideration. 
This  right  on  the  part  of  the  Bank,  was 
not  derived  from  Caton  &  Veale's  assign- 
ment, they  having  no  right  to  demand  the 
amount  of  the  note  against  Hartshorne, 
who  retained  in  his  hands  Caton  &  Veale's 
exchange  note,  without  using  it,  for  nearly 
two  years  after  these  notes  were  given.  If, 
therefore,  Caton  A  Veale  had  paid  the 
amount  of  the  note  to  the  Bank, 
50  *at  maturity,  they  would  only  have 
re-paid  the  money  advanced  to  them 
upon  the  note;  and  every  thing  being  in 
the  state  it  was,  when  the  notes  were  ex- 
changed, they  could  have  maintained  no 
action  against  Hartshorne;  and  if  the 
Bank  had  recovered  in  an  action  against 
Hartshorne,  and  he  .had  paid  the  money, 
he  could  have  recovered  against  Caton  & 
Veale,  either  upon  their  note  in  his  hands, 
or  as  for  money  paid  for  them.  The  priv- 
ilege on  the  part  of  the  Bank  to  claim 
against  Hartahorne,  being  their*s,  and  not 
CUitoti  &  Veale's  assigned  to  them ;  and  it 
being  impossible  that  they  could  suffer  any 
injury  by  a  failure  to  assert  this  claim,  no 
diligence  against  Hartshorne  was  neces- 
sary, in  order  to  subject  Caton  &  Veale  as 
assignors.  Nor  does  the  assignment  by 
Hartshorne,  of  Caton  &  Veale's  note  to 
Gibson,  in  trust  to  pay  his  debts,  near  two 
years  after  the  note  was  protested,  at  all 
vary  the  case.  The  moment  the  note  was 
protested,  Caton  A  Veale  became  liable  for 
its  payment  to  the  Bank :  and  that  liability 
was  an  equity,  on  the  part  of  Caton  A 
Veale,  against  their  note  in  the  hands  of 
Hartshorne;  and  if  the  money  nad  been 
paid  by  Caton  A  Veale,  as  it  ought  to  have 
been,  would  have  been  a  legal  set-off 
against  their  note  then  in  the  hands  of 
Hartshorne;  and  if  this  equity  would  not 
have  attached  to  it  in  the  hands  of  a  bona 
fide  subsequent  assignee,  for  valuable  con- 
sideration, and  without  notice,  it  certainly 
would  against  an  assignee  with  notice,  as 
Gibson  was.  Indeed,  he  was  not  an  as- 
signee for  valuable  consideration.  Neither 
he  nor  any  other  advanced  any  money  or 
other  thing,  upon  the  credit  of  the  note. 

There  was  no  obligation  on  the  part  of 
the  Bank,  to  pursue  Hartshorne's  bail.  If 
they  had,  and  he  had  paid  the  money,  he 
would  have  had  the  right,  by  substitution, 
to  stand  in  the  shoes  of  Hartshorne.  the 
principal,  for  whom  he  paid  the  money, 
and  to  recover  it  from  Caton  A  Veale. 

I  think  the  judgment  nhould  be   affirmed. 

JUDGE  CO  ALTER  concurred,  and  the 
judgment  was  affirmed. 
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*Coleman,  Administrator  De  Bonis 
Non  of  Wernicic,  v.  M'Murdo  and 
Prentis. 

March.  1827. 
Administrator  D.  B.  N.— Riglit  to  Sue  for  DevMtavit  of 
Former  Admini5tretor.*-An  administrator  de  bonis 
non  cannot  sae  the  representative  of  a  former 
executor  or  administrator,  either  at  law  or  in 
equity,  for  assets  wasted  or  converted  by  the  first 
executor  or  administrator:  but  such  suit  may  be 
brought  dliectly  by  creditors,  leiratees,  or  distrib- 
utees. 
Seme— Same— Statute.— This  remedy  was  ^ven  to  the 
administrator  de  bonis  non  by  the  Act  of  1661:  but 
that  Act  was  repealed  by  the  Act  of  1711. 
Practice—L^ng  Prevaience  of-Eflect.-The  longr  prev- 
alence of  a  practice  which  is  not  sanctioned  by 
law.  will  not  give  It  validity,  if  It  affects  the  rights 
of  persons. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

The  suit  was  broufcht  by  William  Cole- 
man, administrator  de  bonis  non  of  Wer- 
nick,  against  M'Murdo,  administrator  of 
Doaglas,  and  Prentis.  As  the  merits  of 
this  suit  are  not  now  in  question,  it  will 
suffice  briefly  to  state,  that  Wernick  died 
intestate  in  the  year  1783,  and  Marks  qual- 
ified as  his  administrator,  and  the  com- 
plainant, Coleman,  became  one  of  his 
sureties  in  the  administration  bond: 
that  Coleman,  being  apprehensive  that  he 
might  suffer  by  this  engagement,  pressed 
Marks  for  counter-security;  whereupon  the 
said  Marks  deposited  in  the  hands  of  a  cer- 
tain William  Douglas  about  $1500,  to  cover 
any  deficiency  which  might  appear  in  his 
administration  of  the  estate  of  his  intes- 
tate: that  Marks  afterwards  died  intestate 
and  insolvent,  having  left  no  efiPects  what- 
soever, except  the  sum  above  mentioned, 
and  his  estate  was  committed  to  Prentis, 
Sergeant  of  the  town  of  Petersburg:  that 
Douglas  died,  leaving  the  said  M'Murdo 
his   executor;  and    the  complainant,  Cole- 


*Admiiii5trator  D.  B  N.— RIglitte  Sue  for  DevasUvIt 
of  Former  Administrator.— in  Hinton  v.  Bland.  81  Va. 
69&.  It  l8  said:  'In  Wernick  v.  M'Murdo.  6  Rand.  Bl.  the 
qnestton  as  to  the  rights  of  an  administrator  (i<;6onl« 
non  was  elaborately  discussed,  though  the  point 
decided  was.  that  an  administrator  </«  bonU  non  can- 
not sue  the  representative  of  a  former  executor  or 
administrator  for  assets  wasted  or  converted  by 
the  first  executor  or  administrator,  but  that  suit 
may  be  brouirht  directly  by  creditors,  les^atees  or 
distributees.  The  administrator  de  bonis  non  'Is 
appointed.'  It  was  said,  'to  finish  a  business  already 
commenced.  It  Is  not.  therefore,  a  full  and  Imme- 
diate administration  which  Is  committed  to  him. 
such  as  is  irranted  to  a  temporary  administrator, 
but  an  administration  de  bonis  non  administratis:' 
that  It  Is  to  say.  he  Is  entitled  to  all  the  goods  and 
personal  estate  which  have  not  been  converted  by 
the  former  executor  or  administrator."  To  the 
same  effect  the  principal  case  is  cited  in  Sailing-  v. 
M'Kinney,  1  Leigh  53:  lieffernan  v.  Grymes.  2  Leigh 
523;  Prazler  v.  Frazler.  2  Leigh  649:  Allen  v.  Cun- 
ningham, S  Leigh  400:  Cbeatham  v.  Burfoot.  9  Leigh 
694.  695.  597:  Tyler  v.  Nelson.  14  Gratt  «23.  224.  225; 
Livesay  v.  Helms.  14  Gratt.  444;  Burwell  v.  Fauber, 
21  Gratt  454:  Harman  v.  M'Mullin.  85  V'a.  190, 
7  S.  E.  Rep.  349:  Estill  v.  McClinlic,  11  W.  Va. 
409;  Gilmer  v.  Baker.  24  W.  Va.  91;  Crlckard 
v.  Crouch,  41  W.  Va.  609,  23  S.  E.  Rep.  729. 
In  Bishop  V.  Harrison.  2  Leigh  534.  Judge  Ca- 
bell takes  issue  with  the  statement  by  Judge 
CAHB  in  the  principal  case  (p.  55).  that  there  is  no 
privity  between  an  administrator  de  bonis  non  and 
his  predecessor,  and  Judge  Cabell  states  that  that 
question  was  not  before  the  court  In  this  same 
case  (Bishop  v.  Harrison).  Judge  Carr  (d.  537)  ex- 
plains Lis  proposition  above  referred  to.  and  admits 
thathisstatement  was  too  broad:  he  says  tbat  the 
statement  taken  as  he  Intended  It  is  correct  but  tnat 
it  Is  not  correct  In  Its  broadest  sense. 

The  principal  case  Is  also  cited  In  Paup  v.  Mlngo,  4 
Leigh  177.  182:  Burwell  v.  Burwell,  78  Va.  682. 

See  further,  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest  5 
Gratt «. 


man,  became  administrator  de  bonis  non 
of  Wernick.  This  suit  was  brought  against 
M'Murdo  and  Prentis,  to  obtain  accunnti 
of  their  administration  of  the  estates  of 
Douglas  and  Marks,  respectively,  and  to 
have  satisfaction  for  the  balance  due  to  the 
estate  of  Wernick  for  the  said  Marks.  The 
Chancellor  dismissed  the  bill,  and  Cole- 
man  appealed.     Pending  the  appeal, 

52  *William  Coleman  died,  and  Thomas 
Coleman    became     administrator  de 

bonis  non  of  Wernick.  He  obtained  a  scire 
facias  to  revive  the  appeal. 

Johnson,  for  the  appellant. 

Stanard,  for  the  appellee. 

This  case  was  twice  argued  very  elabo- 
rately, on  the  question  whether  an  adminis- 
trator de  bonis  non  was  competent  to 
maintain  a  suit  against  the  representatives 
of  the  first  administrator,  for  assets  of  the 
first  intestate,  which  had  been  wasted  or 
converted  to  his  own  use,  by  the  first  ad- 
ministrator. But  the  ample  discussion 
which  the  question  received  from  the  Court, 
supersedes  the  necessity  of  giving  the  ar- 
guments at  the  bar. 

March  14.  The  Judges  delivered  their 
opinions.t 

JUDGE  CARR. 

This  case  brings  before  us,  for  the  first 
time,  the  question  whether  an  administra- 
tor do  bonis  non  can,  by  biil  in  equity,  call 
the  representative  of  the  first  administrator 
to  account,  for  assets  of  the  first  intestate, 
wasted  or  converted  by  the  first  adminis- 
trator. This  is  a  question,  not  of  practice, 
but  of  sheer  law ;  depending  on  the  extent 
of  the  commission  of  the  administrator  de 
bonis  non,  what  are  his  powers,  and  how 
far  he  represents  the  estate  of  his  intestate. 

Before  I  enter  on  the  consideration  of 
this  subject,  I  will  say  a  wotd  with  respect 
to  the  practice  of  the  country,  so  much  re- 
lied on.  If  it  had  been  a  general  practice 
for  administrators  de  bonis  non,  to  bring 
such  suits,  I  should  have  thought  that  dur- 
ing an  attendance  at  the  bar  of  fifteen 

53  *years,  and  a  service  in  the  Court  of 
Chancery  of  twelve,  I  should  some- 
times have  met  with  bills  of  this  kind. 
Yet  this  is  the  first  that  I  have  the  least 
recollection  of  ever  having  seen.  I  am 
equally  free  to  admit,  that  I  have  never 
known  a  suit  brought  by  creditors  against 
the  representative  of  an  executor  or  ad- 
ministrator, for  waste  committed  by  him. 
In  stating  my  own  experience,  I  would  by 
no  means  be  understood  to  doubt  the  ac- 
curacy of  those,  who  say  they  have  known 
this  practice,  but  merely  to  question 
whether  it  has  been  of  such  wide  extent, 
or  frequent  occurrence,  as  to  entitle  it  to 
be  called  the  settled  practice  of  the  country. 
But,  admit  that  such  is  the  practice;  yet, 
when  this  tribunal  is  called  upon  to  declare 
the  law,  I  apprehend  that  such  practice 
deserves  so  much  weight  only,  as  to  insure 
a  close  and  attentive  escamination  of  the 
foundation  on  which  it  rests,  and  a  deter- 
mination not  to  disturb  it,  unless  we  are 
convinced  that  it  is  in  violation  of  law. 
But,  if  we  be  so  convinced,  then,  I  bold, 
that  however  general,  however  ancient 
the   error,  we   are   bound    by    tlie  highest 
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of  all  sanctions,  to  correct  It  with  an 
laibrinking  band;  for,  to  this  Court  is 
confided  the  duty  of  expounding  the  law 
in  the  last  resort. 

In  the  discussion  of  this  question,  I  will 
enquire:  1st.  What  is  the  law  in  that  coun- 
try from  which  we  derive  the  general 
features  of  our  system.  2d.  Whether  our 
own  statutes  have  altered  the  law  as  settled 
•  there. 

1.  Testaments  are  of  high  antiquity, 
coeval  with  the  first  rudiments  of  the  law. 
When  a  person  dies  without  disposing  of 
his  personal  property,  he  is  said  to  die  in- 
testate; and  in  such  cases,  it  was  said 
(though  this  is  doubted  in  1  Com.  Dig. 
491.)  that  by  the  old  law,  the  King  was 
entitled  to  seize  upon  the  goods  as  parens 
patriae.  The  Crown  invested  the  prelates 
with  this  branch  of  its  prerogative,  upon 
the  intendment  of  law  saith  Perkins,  that 
spiritual  men  are  of  better  consciences 
than  laymen,  and  have  more  knowledge 
what  things  would  conduce  to  the  benefit 
of  the  soul  of  the  deceased.  The 
54  goods  of  intestates  *being  thus  vested 
in  the  ordinary,  he  might  give  or  sell 
them,  and  dispose  of  the  money  in  pios 
usns,  being,  as  to  this  the  King^s  Almoner* 
For  their  conduct  in  the  discharge  of  this 
solemn  trust,  the  reverend  prelates  were 
accountable  to  God  and  their  own  con- 
sciences only.  They  abused  their  trust 
most  iniqnitously ;  taking  to  themselves 
the  wbole  of  the  property,  after  the  partes 
rationabiles  (two  thirds)  of  the  wife  and 
children  were  deducted,  and  leaving  the 
debts  unpaid.  To  remedy  this  abuse,  the 
Statute  of  Westminster,  2d  Chap.  19,  en- 
acted, that  the  ordinary  should  be  bound 
to  answer  the  debts  of  the  intestate,  so  far 
as  his  goods  would  extend.  Though  this 
bound  them  to  pay  the  debts,  the  residuum 
still  remained  in  their  hands,  till  the  Stat- 
ute of  31st  Bdw.  3,  chap.  11,  took  that,  to- 
gether with  the  administration,  from  them ; 
enacting,  that  in  cases  of  intestacy,  the 
ordinary  shall  depute  the  nearest  and  most 
lawful  friends  of  the  deceased,  to  adminis- 
ter his  goods ;  which  deputies  the  statute 
places  on  the  same  footing  with  executors, 
with  regard  to  suits  and  accounting.  This 
it  the  origin  of  administrators,  who  were 
only  the  officers  of  the  ordinary,  appointed 
in  pursuance  of  this  statute. 

The  21st  Hen.  8,  chap.  5,  enlarges  a  lit- 
tle the  pow^r  of  the  ordinary,  permitting 
him  to  grant  administration,  either  to  the 
widow  or  the  next  of  kin,  or  both,  at  his 
discretion ;  and  where  two  or  more  are  in 
the  same  degree,  to  appoint  which  he 
pleases.  An  executor  being  the  creature 
of  the  will,  and  his  power  founded  on  the 
special  confidence  of  the  deceased,  he  is 
allowed  to  transmit  that  power  to  another, 
in  whom  he  has  equal  confidence.  The  ex- 
ecutor of  A*s  executor,  therefore,  is  to  all 
intents  and  purposes,  the  executor  and  rep- 
resentative of  A.  himself.  But  the  admin^ 
tstrator,  being  merely  the  officer  of  the 
ordinary,  prescribed  to  him  by  law,  and  in 
whom  the  deceased  had  reposed  no  trust  at 
all,  could  not  transmit  his  office  to  another; 
but,  if  he  died  before  closing  his  admin- 
istration,   it   resulted   back    to    the    ot6U 
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nary  to  appoint  him  a  successor.  *So, 
too,  when  an  executor  died  intes- 
his  administrator  did  not  represent 
testator;  and  in  this  case  also, 
it  devolved  on  the  ordinary  to  commit  ad- 
ministration afresh,  with  the  will  annexed. 
It  is  the  officer  thus  appointed,  whose 
powers  we  are  now  to  examine. 

He  is  appointed  to  finish  a  business  already 
commenced.  It  is  not,  therefore,  a  full 
and  immediate  administration  which  is 
committed  to  him,  such  as  is  granted  to  a 
temporary  administrator;  but  an  adminis- 
tration de  bonis  non  administratis.  Be- 
tween himself  and  his  precfecessor,  there 
was  no  privity.  His  commission  gave  him 
power  to  act,  and  to  represent  the  testator 
or  intestate,  so  far,  (and  so  far  only,)  as 
there  remained  unadministered  ^^gooda, 
chattels  and  credits,  which  were  of  the  tes- 
tator or  intestate,  at  the  time  of  his 
death."  This  definition  turns  our  minds 
at  once  to  the  question,  what  amounts  to 
an  administration  of  assets,  so  far  as  re- 
gards the  administrator  de  bonis  non.  Bx- 
ecutors  and  administrators  took  the  legal 
title  to  the  goods  and  chattels  of  the  de- 
ceased; nor  were  they,  before  thft  Statute 
of  Distributions,  22d  and  23d,  Char.  2d, 
(1670,)  bound  to  distribute  the  surplus  af- 
ter the  payment  of  debts  and  legacies. 
Both  held  in  autre  droit;  and  therefore, 
neither  could  dispose  by  will  of  the  prop- 
erty remaining  in  specie ;  but  both  had  the 
power,  while  living,  of  changing,  altering, 
and  converting  the  property;  and  whatever 
was  thus  altered  or  converted,  became  their 
own  goods,  and  descended,  on  their  deaths, 
to  their  own  representative.  Such  change 
or  conversion  of  the  goods,  was,  (so  far  as 
regarded  the  administrator  de  bonis  non,) 
a  complete  administration,  and  put  them 
as  effectually  beyond  the  reach  of  his  com- 
mission, as  if  they  had  never  belonged  to 
the  testator  or  intestate.  To  shew  that 
this  is  so  settled  in  England,  I  will  cite  a 
few  out  of  a  vast  multitude  of  cases. 

In  2  P.  Wms.  340,  Attorney  General  v. 
Hooker,  Lord  Chancellor  King  said,  **As 
to  what  has  been  urged,  that  if  an  executor 
dies  intestate,  all  the  personal  estate,  the 
property  whereof  is  not  altered,  shall 
56  go  to  the  administrator  *de  bonis 
non,  and  not  to  the  next  of  kin  of 
the  executor.  This  is  true;  because,  from 
the  time  the  executor  dies  intestate,  the 
first  testator  dies  intestate  also,  and  it  was 
the  executor's  own  fault,  that  he  did  not, 
as  he  might,  alter  the  property." 

In  Rutland  v.  Rutland,  2  P.  Wms.  210, 
the  same  doctrine  is^  explicitly    laid  down. 

In  1  Bos.  &  Bull.  *310,  Tangry  v.  Brown, 
C.  J.  Eyre,  and  the  Court  say,  **that  every 
thing  is  unadministered,  which  has  not 
been  reduced  into  actual  possession,  and 
converted  by  the  administrator." 

3  Bac.  Abr.  20,  tit.  ** Executors,"  it  is 
said,  **that  an  administrator  de  bonis  non 
is  entitled  to  all  the  goods  and  personal  es- 
tate, such  as  terms  for  years,  household 
goods,  ^c.  which  remain  in  specie,  and 
were  not  administered  by  the  first  admin- 
istrator; as  also,  to  all  debts  due  the  in- 
testate. ' ' 

In  Wai?kford  v.  Wankford,  1  Salk.  306, 
C.  J.  Holt,  after  laying  -down  the  rule  that 
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the  same  hand  having:  *o  pay  and  to  re- 
ceive, is  ati  extinguishment,  puts  this 
case:  **If  the  executrix  of  the  obligee  take 
the  obligor  to  husband,  that  is  no  extin- 
guishment; for  he  may  pay  her  money,  as 
executrix,  and  she  lay  this  money  so  paid 
her  by  itself,  the  administrator  de  bonis 
non  of  her  testator,  (if  she  die  intestate,) 
shall  have  that  money,  as  well  as  any  other 
goods  that  were  the  testator's;  for,  (says 
he,)  if  the  goods  of  the  testator  remain  in 
specie,  they  shall  go  to  the  administrator 
de  bonis  non,  because  in  that  case,  it  is 
notorious,  which  were  the  goods  of  the 
testator,  and  they  are  distinguishable;  and 
there  is  the  same  reason  where  money  is 
kept  by  itself,  and  the  husband  permits  it 
so  to  be;  but  if  the  husband  seizes  it,  it 
will  be  his,  and  will  be  a  devastavit." 

Barker  v.  Talcot,  1  Vern.  473.  If  A.  die 
intestate,  and  his  son  take  out  administra- 
tion to  him,  and  receive  part  of  a  debt  be- 
ing arrear  to  the  intestate,  and  accepts  a 
promissory  note  for  the  residue,  and  then 
dies  intestate ;  this  acceptance  of  the  note 
is  such  an  alteration  of  the  property, 
57  *as  vests  it  in  the  son,  and  therefore, 
on  his  death,  it  shall  go  to  his  ad? 
ministrator,  and  not  to  the  administrator 
de  bonis  non." 

Beaumont  v.  Long,  Sir  W.  Jones's  Rep. 
248.  *  *Baron  and  Feme,  administratrix  of  a 
former  husband,  recover  a  debt  due  to  the 
intestate;  the  Feme  dies  and  the  Baron 
sues  out  a  sci.  fac.  to  which  the  defendant 
demurs.  Per  Curiam.  The  action  does 
not  liej  because  the  recovery  does  not  con- 
vert this  to  the  proper  debt  of  the  Baron ; 
as  it  would  be,  if  the  Baron  and  Feme 
recovered  a  debt  due  to  the  Feme,  and 
then  the  Feme  had  died ;  for  there,  by 
the  recovery,  it  has  become  the  proper 
debt  of  the  Baron,  if  he  survive;  but  here 
it  remains  the  debt  of  the  intestate,  and  of 
him  who  shall  be  his  administrator." 

These  are  a  few  of  the  many  cases 
scattered  through  the  Reports  of  the  last 
three  centuries,  shewing  the  settled  course 
of  the  law.  I  might  bring  to  my  aid  many 
others,  where  the  contest  was  between  the 
representative  of  the  administrator,  and 
the  administrator  de  bonis  non ;  and  the 
question  uniformly  tnrned  upon  the  point 
of  conversion ;  all  agreeing  that  a  conver- 
sion extinguished  the  right  of  the  admin- 
istrator de  bonis  non,  as  it  was  an 
administration,  and  his  commission 
reached  only  to  the  goods  and  credits  un^ 
administered.  Sometimes  equity  will  fol- 
low the  property,  where  at  law,  there 
might  be  said  to  be  a  conversion ;  as,  if 
the  first  administrator'vested  money  of  his 
intestate,  in  the  funds,  or  transferred  it 
from  one  fund  to  another.  This,  as  it 
shewed  no  intention  of  making  the  money 
his  own,  would  not  be  considered,  in  equity, 
a  conversion.  Sometimes  there  will  be  a 
conversion  in  equity,  where  none  exists  at 
law;  that  is,  where  some  act  is  done  by  the 
administrator,  shewing  a  clear  intent  to 
convert.  These  differences  result  from  the 
different  modes  of  administering  justice  in 
the  two  systems;  and  do  not,  in  the  least, 
affect  the  question;  for,  before  whichever 
forum  the  case  is  brought,  if  it  be  decided 
that  the  subject  matter  of  dispute  has  been 


converted,  that  is  regarded  as  deci- 
SS  sive  to  *8hew,  that  the  administrator 
de  bonis  non  has  no  power  over  it. 
In  addition  to  all  this,  the  statute  of  30th 
Ch.  2,  ch.  7,  explained  and  perpetuated  bj 
the  4th  and  5th  Wm.  &  Mary,  expressly  de- 
clares, in  its  preamble,  ''that  executors 
and  administrators  of  executors  and  ad- 
ministrators, for  want  of  privity,  were  not 
before  answerable,  nor  could  be  sued,  for 
debts  due  by  the  hrst  testator  or  intestate, 
notwithstanding  such  executors  or  admin- 
istrators had  wasted  the  estate  of  the  lirst 
testator;"  and  to  remedy  this  evil,  it  makes 
such  second  executors  or  administrators 
chargeable.  How?  To  the  administrator 
de  bonis  non?  No;  but  chargeable  *4n  the 
same  manner  as  the  first  executor  or  ad- 
ministrator should  or  might  have  been;" 
that  is,  liable  directly  to  the  creditora, 
*'who,"  (as  Sergeant  Williams,  in  a  learned 
note  on  this  statute,  1  Saund.  219,  e,  says,) 
*'may  sustain  an  action  against  them,  in 
every  case,  where  the  executor,  in  his  life- 
time, was  in  any  way  guilty  of  any  act, 
which  amounts  in  law  to  a  devastavit, 
such  as  exhausting  the  assets  by  the  pay- 
ment of  debts  of  inferior  degree,  before 
those  of  a  superior,  and  the  like."  This 
review  shews  us,  that  in  all  contests  for  the 
property  of  the  intestate,  between  the  ad- 
ministrator de  bonis  non,  and  the  repre- 
sentative of  the  first  administrator,  a 
conversion  has  uniformly  been  held  to 
withdraw  the  goods  from  the  administrator 
de  bonis  non :  that  the  statutes  declare  the 
second  executor  or  administrator  not  suable 
for  the  devastavit  of  the  first ;  and  that  the 
statute  making  them  thenceforward  suable, 
docs  not  give  power  to  the  administrator 
de  bonis  non  to  sue  them ;  but  gives  it  to 
the  creditors. 

To  meet  this  formidable  an  ay,  what  is 
there  on  the  other  side?  Not  one  single 
case;  not  the  dictum  of  a  single  Judge; 
not  the  assertion  of  an  elementary  writer, 
that  the  administrator  de  bonis  non, 
either  at  law  or  in  equity,  can  support  an 
action,  or  file  a  bill  for  account,  against  the 
representative  of  a  delinquent  executor  or 
administrator.  This  absence  of  authority 
alone,  is  conclusive  evidence,  that  in  Eng- 
land, such  a  right  was  never  claimed. 
59  *The  law  of  executors  and  adminis- 

trators came  to  this  colony,  as  thas 
settled,  by  the  mother  country ;  and  we  arc 
now  to  enquire,  how  it  has  been  affected  by 
our  own  legislation.  A  minute  examination 
into  our  early  laws,  would  be  rather  mat- 
ter of  curiosity,  than  of  useful  application 
to  this  case ;  for  the  question  here  must  be 
governed  by  the  revisal  of  1819,  which 
repeals  every  law  not  re-enacted  by  it.  I 
will,  however,  take  a  brief  notice  of  some 
of  our  early  statutes. 

The  probate  of  wills,  and  granting  admin- 
istration, which  belonged  to  the  ordinary 
in  England,  was  given  to  our  Courts.  At 
first,  it  seems  that  the  Court  of  James 
City  (the  General  Court  I  presume)  per- 
formed these  functions  for  tbe  whole  col- 
ony. In  1645,  (20th  Ch.  1st;  1  Hen.  Stat, 
at  Large,  302,  (there  is  a  statute,  which, 
stating  that  theretofore  the  estates  of  de- 
ceased persons  had  been  much  wronged  by 
the  great  charge  and  expenses   which  have 
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been  brought  in  by  administrators,  by 
pretence  of  their  attendance  at  James  City, 
Ac,  for  remedy  thereof,  Ac,  enacts  that 
ail  administrations  shall  be  granted  at  the 
County  Courts,  where  the  deceased  resided, 
and  all  probates  of  wills  there  made,  &c. 
The  next  Act  which  it  ia  materiml  to  no- 
tice, is  one  passed  in  March,  1661-2,  (14th 
Ch.  2d;  2  Hen.  Stat,  at  Large,  91.)  It  is 
headed  '* Administrations,  to  whom  to  be 
granted,"  and  relates  solely  to  that  subject. 
The  recital  states,  that  commissions  of  ad- 
ministrations had  been  suddenly  disposed 
of,  under  pretence  of  greatest  creditor,  or 
next  of  kin,  and  thereby  the  persoAs  really 
entitled  defrauded ;  and  enacts,  '^that  no 
administration  shall  be  granted  for  nine 
months,  except  to  the  widow  or  child.'' 
In  case  of  no  wife  or  child,  then  it  is  en- 
acted, **  that  the  estate  be,  by  the  Court, 
sold  at  public  outcry,  the  purchasers 
putting  in  security,  and  acknowledging 
jadgmen:s  for  their  debts,  which  the  Court 
shall  assign  to  the  several  creditors,"  ac- 
cording to   their  priorities;  the  surplusage 

to  be  held  three  years,  for  any  who 
60       will  prove  himself  next  of  *kin;  "and 

if  none  prove  himself  such  within 
that  time,  the  Court  to  give  an  account  of 
the  surplus,  to  the  Assembly,  to  be  disposed 
of  by  them  for  the  use  of  the  country." 
This  law  clearly  dispenses  altogether  with 
the  appointment  of  an  administrator,  where 
the  decedent  leaves  neither  wife  nor  child. 
A  subsequent  part  of  this  law,  (it  is  not,  as 
the  modem  practice  is,  laid  ofif  into  sec- 
tions) states,  **And  whereas,  it  hath  been 
the  frequent  evil  practice  of  administrators, 
as  soon  as  they  have  obtained  an  order  to 
administer,  to  act  as  administrator,  by  vir- 
tue of  that  order,  without  giving  security, 
or  taking  out  their  commissions,  so  that 
the  estate  being  embezzled  away,  no 
account  can  be  given  thexeof :  Be  it  there- 
fore enacted,  that  whoever  pretends  to  ad- 
minister upon  any  estate,  shall  bring  into 
the  Court  8u£5cient  security,  before  the 
order  shall  be  granted  ;  and  an  order  thus 
obtained  legally,  by  giving  such  security 
to  be  truly  accomptable,  to  bring  in  a  true 
inventory,  and  to  perform  such  things  as 
the  administrators  by  law  are  enjoined, 
shall  not,  at  any  time,  be  reversed,  unless 
the  party  that  obtained  the  same,  die  be- 
fore he  hath  given  an  account  of  the  es- 
tate, and  obtained  his  quietus;  in  which 
case,  the  Court  is  empowered  to  grant  the 
administration  of  the  estate  so  not  ac- 
compted  for  to  some  other  person,  who  may 
by  virtue  thereof,  call  the  heirs,  executors 
or  ad^ministrators  of  the  former  adminis- 
trator to  an  account,  who  shall  pay  out  of 
the  said  deceased  administrator's  estate 
all  such  debts  as  shall  be  found  d*^e  to  the 
estate  he  administered  upon,  in  the  first 
place." 

I  have  given  this  statute  nearly  entire, 
that  we  mav  the  better  judge  of  it.  It  con- 
tains a  striking  departure  from  the  estab- 
lished law ;  for  it  will  be  recollected,  that  it 
was  passed  eight  years  before  the  Statute 
of  Distributions;  and  a  much  longer  time 
before  the  Statutes  of  Charles  and  William 
&  Mary,  subjecting  executors  and  admin- 
istrators of  executors  and  administra- 
tors  to   the    suits   of    creditors.     It   does 


not  touch  the   case  of   executors,  but   goes 
to  a  radical    change    of  the    existing 

61  law    of    ♦administrators.     That    law 
i^ranted  to  the  administrator  de  bonis 

non,  a  partial  administration  of  the  goeds 
and  credits  UBadaiifi1«tered.  This  seems 
to  contemplate  a  full  administration ;  for 
it  is,  that  if  the  party  die  before  he  hath 
given  an  account  of  the  estate,  the  former 
order  of  administration  shall  be  reversed, 
and  administration  shall  be  granted  of  ^4he 
estate,"  (the  whole  estate,)  **so  not  ac- 
counted for."  The  administrator,  then,  is 
not  an  administrator  de  bonis  non  admin- 
istratis, but  of  the  whole  estate ;  and  the 
Act  is  careful  to  vest  in  him  the  pQ^er  **by 
virtue  thereof,"  to  call  the  heirs,  execu- 
tors or  administrators  of  the  former  admin- 
istrator to  account.  As  he  was  made 
administrator  of  the  whole  estate,  it  was 
certainly  proper  that  he  should  have  power 
over  the  whole ;  but  it  could  not  have  been 
necessary  for  the  law  to  give  him  power  to 
call  the  representative  of  his  predecessor 
to  account,  by  virtue  thereof,  if  such  power 
existed  independent  o£  the  law.  This  pro- 
vision, then,  is  clear  proof  that  the  Legis- 
lature who  passed  the  law,  understood  that 
a  second  administrator  could  not,  as  the 
law  then  stood,  call  the  representative  of  a 
former  administrator  to  account.  It  is 
very  clear  to  me,  that  if  this  Act  of  1661-2 
were  in  force  when  the  case  before  us  arose, 
it  governed  it,  and  gave  the  right  to  bring 
the  bill;  but  it  is  equally  clear  to  my  un- 
derstanding, that  the  Act  was  not  then  in 
force.  In  1705,  (4th  Anno,  3  Hen.  Stat, 
at  Large,  371,)  we  have  an  Act,  **For  dis- 
tribution of  intestates'  estates,  Ac,"  which 
is  nearly  a  copy  (so  far  as  I  have  been  able 
to  compare  them,)  of  the  22d  and  23d  of 
Charles  2.  This  Act  unquestionably  re- 
pealed so  much  of  the  Act  of  1661,  as  dis- 
posed of  the  estate  of  intestates,  where  there 
was  no  wife  or  child,  by  making,  in  such 
cases,  a  different  disposition  of  the  estate. 
In  1711,  (9th  Anne,  4  Hen.  Stat,  at  Large, 
12,)  we  find  **an  Act  directing  the  manner 
of  granting  probates  of  wills  and  adminis- 
tration of  intestates'  estates."  This  Act 
treats  these   subjects   very    much    at 

62  large,  and    with    ♦much    more   legal 
science  than  the  former.     It  not  only 

goes  into  the  details,  so  necessary  to  clear- 
ness, but  prescribes  the  forms  of  the  bonds 
to  be  given  in  all  cases.  When  it  comes  to 
speak  on  the  subject  of  unfinished  adminis- 
trations, it  says,  *'And  if  it  shall  so  hap- 
pen, that  any  executor  shall  die  intestate, 
not  having  fully  performed  his  executor- 
ship; or  any  administrator  shall  depart 
this  life,  not  having  fully  administered 
the  goods  of  his  intestate ;  in  every  such 
case,  it  shall  and  may  be  lawful  for  the 
Court  that  granted  the  certificate  for  ob- 
taining such  probate  or  commission  of  ad- 
ministration, to  hear  and  determine  the  right 
of  administration,  and  to  grant  certificate 
for  obtaining  letters  of  administration,  of 
the  goods  not  administered,  to  such  person 
as  by  this  Act  shall  have  right  thereto." 
Now,  I  say,  that  this  Act  repealed  the 
statute  of  1661.  The  provisions  of  the  two 
Acts  are  inconsistent  with  each  other. 
The  first,  in  case  the  party  dies  before  he 
obtains   his   quietus,   reverses   the    former 
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order  of  administration,  and  grants  denovo 
complete  administration  of  the  whole  estate ; 
the  second,  where  the  administrator  dies, 
not  having  fully  administered,  grants 
administration  *^of  the  goods  not  adminis- 
tered** only.  The  former  gives  the  second 
administrator  power  to  call  the  heirs,  ex- 
ecutors or  administrators  of  the  first,  to 
account ;  and  this  was  necessary ;  for,  as 
he  had  to  account  for  all  the  estate,  be 
ought  to  have  the  power  to  call  it  all  in. 
The  latter  law  gives  no  power  to  the  second 
administrator  to  call  the  representative  of 
the  first  to  account;  and  for  this  there  was 
no  need,  as  he  had  to  do  only  with  the 
goods  unadministered.  When  the  Legisla- 
ture used  these  words,  their  meaning  had 
been  perfectly  fixed  and  settled;  and  we 
are  bound  to  suppose  that  they  used  them  in 
the  sense  which  such  a  numerous  train  of  de- 
cisions had  affixed  to  them.  This  law,  then, 
would  repeal  the  former,  upon  the  ground 
that  leges  posteriores,  priores  contrarias 
abrogant.     But    it    has     also   a    repealing 

clause,  most  strongly  and  emphat- 
63        ically     expressed;    that     ***all     and 

every  other  Act  and  Acts,  and  every 
clause  and  article  thereof,  heretofore  made, 
for  so  much  thereof  as  relates  to  any  matter 
or  thing  whatsoever,  within  the  purview 
of  this  Act,  is  and  are  hereby  repealed  and 
made  void,  to  all  intents  and  purposes,  as 
if  the  same  had  never  been  made.**  I  con- 
clude, then,  that  this  Act  repealed  the 
former.* 

The  repeal  of  the  Act  of  1661-2,  restored 
things  to  the  standing  here,  which,  I  have 
shewn,  existed  before  its  passage.  That 
this  was  the  Legislative  understanding  of 
the  matter  in  1730,  is  most  clear  from  an 
Act  then  passed,  in  which  they  say, 
'*  Whereas  executors  and  administrators  of 
such  persons  as  possess  themselves  of  per- 
sonal estates  of  other  dead  persons,  and 
convert  the  same  to  their  own  use,  are  not 
liable,  by  the  rules  of  the  common  law, 
as  it  now  stands  in  this  colony,  to  pay  the 
debts  of  such  persons,  whose  estates  have 
been  so  converted  by  their  testator  or-intes- 
tate;  for  remedy  whereof:  Be  it  enacted, 
that  all  executors  and  administrators  of 
any  executor  in  his  own  wrong,  and  all 
executors  or  administrators  of  any  execu- 
tor or  administrator  of  right,  who  shall 
waste  or  convert  to  his  own  use,  goods, 
&c.  of  his  testator  or  intestate,  shall,  from 
henceforth,  be  liable  and  chargeable,  in  the 


•Note  by  Judge  Cakr.  When  these  remarks 
were  written.  I  had  not  seen  the  revlsal  of  1733.  My 
brother  Cabell  has  since  turned  my  attention  to 
it.  and  I  find  It  containinir  such  complete  evidence 
of  the  repeal  of  the  Act  of  16fll-2,  by  that  of  1711.  as 
would  have  saved  me  the  trouble  of  the  above  re- 
marks, had  it  been  known  to  me.  This  revlsal  Is 
contained  in  a  single  volume,  entitled  thus:  "A 
ct)llectlon  of  all  the  Acts  of  Assembly  now  in  force 
in  the  Colony  of  Virginia,  (with  the  titles  of  such  as 
are  expired  or  repealed,  and  notes  in  the  marerin, 
how  and  at  what  time,  they  were  repealed.)  exam- 
ined with  the  record  by  a  committee  appointed  for 
that  purpose,  who  have  added  many  useful  margi- 
nal notes  and  references,  and  an  exact  table. 
Published  pursuant  to  an  order  of  the  General 
Assembly  held  in  Williamsburir.  in  17«7."  In  this 
volume,  we  have  the  title  of  the  Act  of  1661-2.  to  wit: 
"Administrations,  to  whom  to  be  granted;"  fol- 
lowed by  the  word  "Repealed:"  and  in  the  margin 
the  following  words:  "Repealed,  chap.  2d.  1711:"  the 
very  law,  which  I  have  contended  above  did  repeal 
it  If  stronger  evidence  could  be  necessary,  than 
the  Acts  themselves  afford,  it  is  thus  furnished. 


same  manner  as  bis  testator  or  intes- 

64  tate  should  or  might  have  •been." 
Here  we  see  the  mischief  clearly  ex- 
pressed, and  the  remedy  as  plainly  applied; 
a  mischief,  which  could  not  have  existed, 
and  a  remedy  worse  than  useless,  because 
tending  to  create  confusion,  if  the  statute 
of  1661-2  had  been  in  force. 

Several  other  Acts  were  mentioned  io 
the  argument,  those  of  1785  and  1814,  par- 
ticularly ;  but  really  it  seems  so  clear  to  me 
that  they  were  intended  to  meet  the  par- 
ticular mischief  stated  in  them,  and  have 
no  influence  on  the  question  before  us,  that 
I  do  not'thinlc  it  worth  while  to  add  to  this 
opinion,  (already  too  long,)  by  a  further 
notice  of  them. 

It  will  be  observed,  that  I  have  not  com- 
pared the  conveniences  and  inconveniences 
of  the  two  constructions  contended  for.  In 
doubtful  questions,  this  may  be  very  well; 
but  where  the  law  is  clear,  (as  it  seems  to 
me  in  this  case,)  the  Court  have  nothing 
to  do  (I  think)  with  these  considerations. 
That  the  law  is  so,  is  enough  for  us.  If 
it  be  inconvenient,  or  operate  injustice,  the 
Legislature  must  interfere. 

I  shall  only  add,  that  in  the  revisal  of  1819, 
1  R.  C.  390,  sec.  66,  thft  law  as  st«ited  above, 
taken  from  the  Act  of  1730,  is  re-enacted, 
whereby  the  administrator  of  an  adminis- 
trator who  has  wasted  the  assets,  is  made 
liable  and  chargeable,  in  the  same  manner 
as  his  intestate  was;  in  other  words,  liable 
to  the  creditors,  and  not  to  the  adminis- 
trator de  bonis  non. 

I  am  therefore  of  opinion,  that  the  ad- 
ministrator de  bonis  non  cannot  maintain 
a  bill  in  equity,  calling  the  administrator 
of  the  administrator  to  account,  for  any 
waste  or  conversion  of  his  intestate. 

JUDGE  GREEN. 

It  was  determined  in  Dykes  v.  Wood- 
house,  3  Rand.  287,  that  an  administrator 
de  bonis  non,  was  entitled  to  a  scire  facias 
to  revive  a  judg    ent  in  favor  of  a  dc- 

65  ceased  executor  *or  administrator,  fhr 
a  debt  due  to  the  testator  or  intes- 
tate; because  such  judgment  did  not,  as 
was  admitted  in  the  English  Courts,  con- 
vert the  property  of  the  debt,  or  a  amount 
to  an  administration.  The  administrator 
de  bonis  non  is  bound  by,  and  entitled  to, 
the  benefit  of  such  judgment;  and  for  the 
same  reason,  he  Is  entitled  to  appeal,  or 
to  prosecute  an  appeal  from  any  decree  or 
judgment  against  the  former  executor 
or  administrator,  or  administrator  de  bonis 
non,  binding  or  affecting  any  subject  be- 
longing to  the  testator  or  intestate;  the 
right  to  which,  but  for  such  decree  or  judg- 
ment, would  have  devolved  on  the  adminis- 
trator de  bonis  non.  The  party  aggrieved, 
or  any  one  standing,  by  operation  of  law, 
in  his  place,  is  entitled  to  prosecute  snob 
appeal. 

The  original  plaintiff  in  the  Court  below, 
could  not,  in  his  character  of  administrator 
de  bonis  non  of  Wernick  (in  which  charac- 
ter only  he  sued,)  reach  the  fund  in  the 
hands  of  M'Murdo.  unless  he  was  entitled, 
in  that  character,  to  call  the  representative 
of  the  former  administrator  to  account,  and 
to  be  substituted  to  the  rights  of  Wemick's 
creditors  and  distributees,  and  of  the  sure- 
ties of    the  first   administrator,  in   respect 
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to  the  fund  deposited  with  Douglas,  by  the 
first  administrator,  for  the  iDdemnity  of 
his  sureties. 

The  question,  whether  an  administrator 
de  bonis  non  can  call  the  representative  of 
a  deceased  executor  or  administrator  to 
account  in  a  Court  of  Equity,  for  the  assets 
of  the  testator  or  intestate,  wasted  or  con- 
verted to  his  own  use  by  such  executor  or 
administrator,  deserves  a  full  examina- 
tion ;  since  it  has  never  yet,  as  far  as  I  am 
informed,  occurred  in  this  Court,  except  in 
the  case  of  Spotswood  v.  Dandridge,  de- 
cided in  a  Special  Court ;  and  in  that  case, 
the  question  does  not  appear  to  have  been 
discussed,  but  to   have  passed  sub  silentio. 

At  the  common  law,  an  administrator 
was  the  mere  bailiff  of  the  ordinary,  re- 
sponsible only  to  him.  The  next  of  kin 
had  no  legal  or  equitable  claim  to 
66  distribution;  but  *the  ordinary  dis- 
tributed the  assets  in  pios  usus,  at 
his  pleasure.  11  Vin.  Abr.  52,  pi.  1,  n. ; 
Palmer  v.  Alcock,  3  Mod.  56;  Skinner,  219, 
S.  C.  It  has  been  even  doubted,  whether 
the  ordinary  was  responsible  to  creditors ; 
a  doubt  removed  by  the  statute  of    Westm. 

2,  which  required  the  ordinary  to  pay  the 
debts.  18  H.  6,  23,  b ;  5  Rep.  83,  Snelling's 
Case.  Nor  could  the  ordinary  or  adminis- 
trator sue  for  the  debts  due  to  the  intes- 
tate. 8  Rep.  135,  Sir  John  Needham's  Case. 
The  statute  of  31st  £dw.  3,  ch.  11,  made 
it  the  duty  of  the  ordinary  to  commit  the 
administration  to  the  next  and  most  loyal 
friends  of  the  intestate,  who  might  sue  for 
the  debts  due  to  the  intestate,  and  be  an- 
swerable as  executor.  11  Vin.  Abr.  91,  pi. 
1;  and  the  statute   of   21  H.  8,  ch.  5,  sect. 

3,  directed  that  in  case  of  intestacy,  or  the 
executor's  refusing,  administration  should 
be  committed  to  the  widow  or  next  of  kiu, 
or  both,  at  the  discretion  of  the  ordinary ; 
and  if  divers  persons  were  in  equality  of 
kindred,  he  might  accept  one  or  more. 
Ibid.  pi.  2.  These  statutes  deprived  the 
ordinary  of  the  power  of  displacing  admin- 
istrators at  pleasure,  which  he  had  at  the 
common  law.  11  Vin.  Abr.  52,  pi.  1,  n  ;  70, 
pi.  7;  115,  pi.  15.  But,  he  still  took  bonds 
from  the  administrators,  and  compelled 
them  to  make  distribution  at  his  pleasure, 
Sadler  v.  Daniel,  10  Mod.  21 ;  until  about 
the  12th  of  James  Ist,  when  it  was  deter- 
mined upon  the  construction  of  the  statute 
of  H.  8,  that  an  administrator  was  not 
bound  to  make  any  distribution  of  the  sur- 
plus, even  although  the  intestate  had  chil- 
dren under  age,  or  beyond  sea,  and  admin- 
istration was  granted  to  a  stranger;  and 
prohibitions  issued  to  prevent  the  ordinary 
from  compelling  such  distribution.  11  Vin. 
Abr.  52,  pi.  1,  n;  183,  pi.  1;  357,  pi.  2; 
Hughes  V.  Hughes,  Lev.  233. 

Before  the  Statute  of  Distributions  of  the 
22d  and  23d  of  Charles  2,  (1670,)  an  execu- 
tor was   not   compellable   in  any   case,  to 
make  distribution  of   any    surplus  of   the 
•assets  remaining  after  the  payment  of  debts 
and  legacies;  so  that   an  executor   and  ad- 
ministrator  had    precisely  the   same 
67       interest  *in  the  testator's  goods;  not 
an  absolute  interest,  as  they    held  in 
Autre  droit,  but   such    an    interest  as   that 
no  other  except  creditors,  in  case   of  intes- 
tacy, or  creditors  and  legatees,  in  case  of  a 


will  and  executor,  could  claim  any  thing 
against  them,  in  respect  to  the  assets  of 
the  testator  or  intestate,  which  came  to 
their  hands.  The  nature  of  this  interest 
was  such,  that  although  the  executor  or  ad* 
ministrator  was  entitled  to  the  goods,  chat- 
tels and  credits  of  the  testator  or  intestate, 
so  that  no  one,  (except  creditors  and  leg- 
atees as  aforesaid,)  could  claim  against 
them  during  their  lives;  yet,  upon  their 
deaths,  testate  or  intestate,  all  the  testator's 
or  intestate's  goods,  chattels  and  credits, 
remaining  in  kind,  still  belong  to  the  estate 
of  the  testator  or  intestate;  that  is,  (in  the 
language  of  the  letters  testamentary,  or 
commission  of  administration,)  they  were 
**the  goods,  chattels  and  credits  of  the  tes- 
tator or  intestate  at  the  time  of  his  death." 
Neither  the  executor  or  administrator  could 
dispose  of  such  by  his  will.  11  Vin.  Abr. 
109,  pi.  3;  421,  pi.  6;  267,  pi.  6.  They  re- 
mained, as  at  the  death  of  the  testator  or 
intestate,  without  a  proprietor,  and  it 
devolved  on  the  ordinary  to  give  them  an 
owner,  by  appointing  an  administrator 
**de  bonis  non  administratis"  by  the 
former  executor,  or  administrator,  or  by 
granting  probate  of  the  will  of  the  first 
executor  to  his  executor;  the  effect  of  which 
was,  to  make  the  second  executor  the  im- 
mediate executor  of  the  first  testator,  as 
if  be  was  appointed  executor  by  his  will. 
11  Vin.  Abr.  421,  pi.  6;  267,  pi.  6.  But. 
the  executor  or  administrator  had  the 
power,  and  if  it  did  not  injure  creditors  or 
legatees,  the  right  also  to  make  the  goods, 
chattels  and  credits  of  the  testator  or  in- 
testate, their  own,  by  converting  them  to 
their  own  use,  by  destroying  their  identity 
and  chat^ging  their  character;  and  what« 
ever  was  so  converted,  no  longer  remained 
any  part  of  *'the  goods,  chattels  and  credits, 
which  were  of  the  testator  or  intestate,  at 
the  time  of  his  death." 

In  this  state  of  things,  it  was  necessary, 
and  within  the  original  reason  of  granting 

administrations,  to  grant  an  adminis- 
68        tration  *of    the   goods    and    chattels 

remaining  in  kind.  But,  there  was 
no  reason  to  grant  to  another  a  power  to 
call  upon  the  executor  or  administrator  of 
the  deceased  executor  or  administrator, 
for  an  account  and  pavment  of  any  balance 
of  the  assets  converted  to  his  own  use. 
The  payment  of  legacies  was  compelled  in 
the  Ecclesiastical  Court  exclusively,  (11 
Vin.  A.br.  358,  pi.  7,  note;)  until  Lord  Not- 
tingham first  assumed  the  jurisdiction  in 
Chancery,  upon  the  ground  that  the  execu- 
tor was  a  trustee  for  the  legatees ;  and 
before  the  Statute  of  Distributions,  and 
whilst  the  ordinary  exercised  the  power  to 
compel  distribution  at  his  pleasure,  that 
jurisdiction  was  also  exercised  exclusively 
in  the  Ecclesiastical  Courts.  Toll.  Law  of 
Executors,  489.  But,  creditors  never  had 
remedy  in  the  Ecclesiastical  Court  and  only 
had  it  in  Courts  of  common  law.  As  to 
creditors,  after  the  death  of  an  executor  or 
administrator,  they  had  no  remedy  against 
his  representative  for*a  devastavit,  at  com- 
mon law,  it  being  a  tort,  which  died  with 
the  person.  11  Vin.  Abr.  309,  pi.  1;  310, 
pi.  7,  8.  Nor  were  they  ever  held  to  have  a 
remedy  in  Chancery,  until  three  years  be- 
fore the  statute  of  30  Ch.  2,  chap.  7,  sec.  2, 
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(which  gave  a  remedy  at  law  against  the 
executor  or  administrator  of  au  executor 
de  son  tort;)  when  it  was  said  that  such  a 
remedy  might  be  had  against  such  an  ex- 
ecutor in  equity ;  and  two  years  after,  and 
one  year  before  the  statute,  it  was  held  that 
the  same  remedy  might  be  had  in  equity 
against  an  executor  of  a  rightful  executor. 
11  Vin.  Abr.  310,  pi.  9;  pi.  3,  sec.  6;  pi.  10. 
The  bond  given  by  the  administrator  could 
be  used  against  the  executor  or  administra- 
tor of  the  deceased  administrator  only  for 
the  purposes  of  enforcing  that  which  was 
within  the  proper  jurisdiction  of  the  ordi- 
nary to  enforce,  the  returning  of  an  account, 
and  a  distribution  at  his  pleasure;  not  to 
enforce  the  payment  of  debts,  as  was  after- 
wards determined,  when  the  Courts  of  law 
adjudged  that  the  bond  was  void,  so  far  as 
it  bound  the  administrator  to  distribute,  but 
good,  so  far  as  it  bound  him  to  render 
an       account;      the     latter     subject 

69  *being  within,  and  the  former  with- 
out, the  jurisdiction  of  the  Ecclesi- 
astical Court.  11  Vin.  Abr.  183,  pi.  1;  358, 
pi.  7,  note.  It  was  therefore  more  conven- 
ient, (as  no  one  was  interested  in  the 
recovery  to  be  had  against  the  executor  or 
administrator  of  the  administrator,  but 
those  designated  by  the  ordinary  as  dis- 
tributees,)  that  the  remedy  should  be  had 
immediately  for  thei*'  benefit,  and  in  their 
names,  and  paid  to  them  at  once,  than  that 
it  should  go  into  the  hands  of  the  succeed- 
ing administrator  (although  he  might  be 
one  of  the  designated  distributees)  to  be 
afterwards  distributed,  perhaps  after  a  suit 
against  him.  But  after  it  was  determined, 
that  the  ordinary  had  no  power  to  compel 
any  distribution,  it  would  have  been  ab- 
surd to  hold  that  the  executor  of  a  deceased 
administrator  was  liable  to  account  to  the 
administrator  de  bonis  non  for  the  assets 
converted  by  the  first  administrator:  for, 
then  the  fund  would  have  devolved  from 
administrator  de  bonis  non  to  administra- 
tor de  bonis  non  forever,  and  could  have 
been  of  no  use  to  any  one.  So,  in  respect 
to  executors  dying  intestate,  creditors  had 
no  remedy  in  respect  to  the  assets  con- 
verted to  bis  own  use  or  wasted;  and  the 
ordinary  never  had  power  to  compel  any 
distribution  whatever,  in  the  case  of  an 
executor.  Such  efiFect  had  the  appointment 
of  an  executor,  that  before  the  statute  of  21 
Hen.  8,  (which  directed  administration  to 
be  committed  to  the  wife  or  the  next  of  kin 
in  case  of  intestacy,)  that  if  an  executor 
died  intestate,  the  ordinary  might,  and 
ought  to  commit  the  administration  de 
bonis  non  of  the  executor  and  of  the  first 
testator,  to  the  same  person.  Br.  Abr.- 
** Administrator,"  pi.  45,  cites  32  H.  6;  2 
Lib.  Int.  145;  21  Edw.  4,  24;  11  Vin.  Abr. 
88,  pi.  1*  The  statute  of  31  Edw.  3,  having 
directed  the  administration  to  be  committed 
to  the  next  and  most  loyal  friend,  the  exec- 
utor was  considered  as  designated  by  the 
testator  as  such ;  and  the  unadministered 
assets  should  therefore  go  quasi  his,  to  the 
next  and  most  loyal  friend  of  the  executor. 

This  doctrine  was  held   as  late  as  the 

70  30th    Char.  2.  11    Vin.    *Abr.  90.  11. 
But  it  was  otherwise  held,  both  before 

and    after  this    last  case,  and    particularly 
after  the  Statute  of  Distributions,  and  that 


administration  de  bonis  non  should  be 
granted  to  the  next  of  kin  of  the  testator, 
under  the  Statute  of  21  H.  8,  the  tesUtor 
being  dead  intestate  as  to  all  the  assets  not 
administered  by  the  executor;  that  is,  not 
converted.  11  Vin.  Abr.  89,  pi.  8;  87,  pi. 
23.  (1721;)  111,  pi.  20,  21,  (1723,  1725;)  11 
Vin.  Abr.  88,  pi.  1.  The  same  doctrine, 
founded  upon  the  Statute  of  21  H.  8,  was 
suggested  by  Brooke,  in    his   abridgment. 

It  was  for  these  reasons,  that  no  rights 
were  given  to  the  administrator  de  bonis 
non  against  the  former  executor  or  admin- 
istrator, and  bis  commission  was  so  framed 
as  to  shew  accurately  the  extent  of  bit 
rights,  by  committing  to  him  the  adminis- 
tration de  bonis  non  administratis  by  the 
former  executor  or  administrator ;  which 
entitled  mm  to  no  more  than  the  goods, 
chattels  and  credits,  remaining  in  specie, 
or  although  changed,  yet  capable  of  t>eing 
identified  as  the  proceeds  of  the  goods, 
chattels  or  credits  of  the  testator  or  intes- 
tate, not  intended  to  be  converted  by  the 
executor  or  administrator;  as  money  col- 
lected and  kept  separate  by  the  executor 
or  administrator;  lands  extended  in  a  suit 
by  the  executor  or  administrator,  in  satis- 
faction of  a  debt  due  to  the  testator.  3  Bac. 
Abr.  19,  20;  Wankford  v.  Wankford,  1  Salk. 
306;  11  Vin.  Abr.  108,  pi.  2;  112,  pi.  4.  In 
equity,  money  might  be  recovered  by  the 
administrator  of  an  executor,  upon  a  judg- 
ment recovered  by  the  executor  for  goods 
of  the  testator  taken  from  the  executor; 
Yate  V.  Gough,  Telv.  33;  or  if  the  executor 
should,  for  the  benefit  of  the  estate,  invest 
part  of  it  in  the  funds,  or  transfer  it  from 
one  particular  stock  to  another,  this  was 
not  a  conversion  or  appropriation,  but  it 
might  still  be  •  followed  as  assets,  for  the 
nature  of  the  case  required  it.  Waite  v. 
Whorewood,  2  Atk.  159.  In  these  cases»  the 
fund  can  be  identified,  like  money  kept 
separate;  and  there  was  no  intention  on  the 
part  of  the  executor,  to  convert  it  to  his 
own  use,  and  therefore  the  fund  in 
71  these  cases,  as  in  *the  case  of  a  judg- 
ment unsatisfied,  in  favor  of  an  ex- 
ecutor, for  a  debt  originally  due  to  the 
testator,  remains  assets  of  the  testator  not 
administered  by  the  executor. 

After  the  determination  that  an  admin- 
istrator could  not  be  compelled  to  make 
distribution,  the  rights  of  an  executor  and 
administrator  were  precisely  the  same. 
Neither  was  accountable  for  assets  wasted 
or  converted  to  his  own  use,,  except  to  cred- 
itors, and  (in  the  case  of  a  will)  to  legatees, 
in  their  life-time;  and  to  legatees  only, 
after  their  deaths.  Their  representatives 
had  no  interest  in  the  assets  unadminis- 
tered; but,  these  went  to  the  administra- 
tor de  bonis  non,  or  the  executor  of 
the  executor,  who  held  ^  them  as  the 
assets  of  the  testator  or  intestate,  charge- 
able, in  respect  to  such  assets*  ae>  the  exec- 
utor or  administrator  was  chargeable  whilst 
he  held  them,  and  no  farther.  Upon  tbctc 
deaths,  the  same  consequences  M\ome&,  as 
upon  the  deaths  of  .the  executor  or  admin- 
istrator, and  no  othen       • 

It  was  argued,  tbat  «fter  the -Statute  of 
Distributions,  the  « administrator,  in  all 
cases,  and  the  executor,  in  some  cases,  be- 
ing compellable  to  makedistribhti^m  of  the 
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snrplas  of  the  assets  which  came  to  their 
bands  to  be  administered;  and  as  their 
representatives  were  exempted  from  re- 
sponsibility to  the  administrator  de  bonis 
non  for  goods  converted  by  the  executor  or 
administrator,  in  the  life-time  of  the  exec- 
utor or  administrator,  in  respect  to  the 
beneficial  power  over  the  assets,  which  the 
execntor  and  administrator  had  before  that 
statute;  and  as,  since  the  statute,  the  rep- 
resentative of  the  executor  or  administrator 
is  responsible,  for  the  goods  so  converted, 
to  some  one ;  that  responsibility  should  be 
to  the  administrator  de  bonis  non,  as  trus- 
tee for  the  distributees ;  and  that  the  reason 
of  the  former  rule  having  failed,  the  rule 
also  failed. 

Before  the  Statute  of  Distributions,  and 
whilst  the  ordinary  compelled  distribution, 
the  same  reason  existed  for  holding  the 
representative  of  a  deceased  administrator 

liable  to  the   administrator   de  bonis 
72       nou,    for    the   goods   converted,    *as 

exists  since  the  statute;  yet  such 
liability  never  existed,  and  would  not  have 
been  convenient  to  any  purpose,  for  the 
reasons  before  stated.  The  administrator 
de  bonis  non,  after  the  statute,  was  a  trustee 
for  distributees,  and  a  representative  of 
the  testator  or  intestate,  only  to  the  extent 
of  the  goods,  chattels  and  credits,  unadmin- 
istered.  Such  was  the  effect  of  the  com- 
mission to  the  administrator  de  bonis  non, 
both  before  and  after  the  statute.  No  al- 
teration was  made  in  the  form  of  the 
commission,  inconsequence  of  the  statute; 
nor  was  the  statute  ever  held,  in  England, 
to  have  varied  or  enlarged  the  rights  of 
the  administrator  de  bonis  non.  No  case 
has  never  occurred  in  England,  in  which 
an  administrator  de  bonis  non  has  ever 
asserted  a  claim  asrainst  the  representative 
of  a  deceased  executor  or  administrator,  at 
law  or  in  equity,  for  an  account  of  the  as- 
sets wasted  or  converted  to  his  own  use,  by 
the  executor  or  administrator;  and  con- 
sequently, no  adjudged  case  is  to  be  found 
expressly  denying  or  affirming  the  pro- 
priety of  such  a  claim.  Nor  do  I  find  any 
direct  dictum  to  the  point,  one  way  or  the 
other.  This  is  only  to  be  accounted  for,  by 
the  supposition  that  it  never  occurred  to 
any  one  there,  that  there  was  any  founda- 
tion In  law  or  equity,  for  such  a  claim; 
otherwise,  cases  must  have  occurred,  in 
which  it  would  have  been  necessary  to  de- 
cide that  point;  and,  if  such  a  right  ex- 
isted, it  is  impossible  that  there  should  not 
be  found  many  instances  of  its  having  been 
asserted,  in  the  reports  of  the  decisions  of 
the  English  Courts.  The  various  questions 
which  must  have  arisen  in  the  prosecution 
of  such  claims,  could  not  have  escaped  the 
attention  of  all  the  reporters  and  elemen- 
tary writers.  There  is,  however,  abundant 
evidence  in  the  adjudged  cases,  found  in 
the  English  books,  to  shew  that  no  such 
right  ei^isted,  either  before  or  after  the 
Statute  of  Distributions. 
*  I  have  already  noticed  the  cases  at  law 
and  in  equity,  in  which  the  question  has 
been  between  the  executor  or  administrator 
of  an  executor  or  administrator,  and  the 
administrator   de    bonis, noq,  as    to    their 

respective       rights       to     .  particular 
73.     *^snbject8;  many  of  which  were   sub- 


sequent to  the  Statute  of  Distributions, 
and  in  which  the  right  of  the  ad- 
ministrator de  bonis  non  to  the  particular 
subject,  has  been  sustained,  upon  the 
ground  that  it  was  not  converted,  nor  the 
property  altered,  or  if  altered  at  law,  not 
altered  in  the  contemplation  of  a  Court  of 
Equity ;  because  the  executor  or  adminis- 
trator did  not  intend,  by  such  alteration,  to 
convert  it  to  his  own  use.  Other  cases  have 
occurred,  where  the  same  question  has 
arisen  in  the  Courts  of  Law  and  Equity, 
and  has  been  determined  in  favour  of  the 
representative  of  the  deceased  executor  or 
administrator,  upon  the  ground  that  the 
subject  of  controversy  had  been  adminis- 
tered or  converted,  and  the  property 
changed  at  law ;  and  even  when  not 
changed  at  law,  yet  altered  in  the  contem- 
plation of  a  Court  of  Equity,  by  the  act  of 
the  executor  or  administrator,  with  intent 
to  convert  it.  Thus,  an  administrator,  pos- 
sessed of  a  term  of  his  intestate,  makes  a 
lease  for  years  of  a  part  of  it,  reserving  a 
rent,  and  makes  his  executor  and  dies ;  the 
executor  of  the  administrator  is  entitled  to 
the  rent,  and  not  the  administrator  de  bonis 
non  of  the  intestate.  Dunn  v.  Baylie,  Free- 
man's Kep.  392;  Vent.  295;  2  Lev.  100;  Noel 
V.  Robinson,  Vern.  94.  The  cases  in  equity 
of  Butler  v.  Baker,  Ch.  Cas.  224,  (1673,) 
and  an  anonymous  case  in  2  Vent.  362, 
(1683,)  strongly  illustrate  these  doctrines. 
The  first  of  those  cases  was  thus:  ** Ad- 
ministrator mortgages  a  term  of  the  intes- 
tate's and  makes  A.  his  executor,  and  dies. 
B.  takes  administration  de  bonis  non  of 
the  first  intestate,  and  claims  the  residuary 
interest  and  trust  in  the  term,  and  prays 
redemption.  But,  redemption  was  decreed 
to  A.,  the  executor  of  the  first  administra- 
tor, who  had  aliened  the  whole  estate  in 
law,  of  the  term,  and  was  not  possessed  in 
autre  droit,  nor  of  any  part  of  the  interest 
thereof,  but  in  his  own  right;  and  so  it 
shall  go  to  his  executor,  and  not  to  B.  the 
administrator  de  bonis  non." 

The  other  case  was  thus:  Administrator 
of  the  conusee  of  a  statute,  had  agreed  with 
the  conusor  to  assign,  in  considera- 
74  tion  *of  a  sum  of  money,  which, 
upon  agreement,  the  conusor  had 
covenanted  to  pay  to  him,  his  ej^ecutors  or 
administrators.  Administrator  died.  De- 
creed the  money  to  be  paid  to  the  executor 
of  the  administrator,  and  not  to  the  admin- 
istrator de  bonis  non ;  although,  before  the 
extent,  it  could  not  be  assigned  at  law,  no 
debts  of  the  first  intestate  appearing. 

These  cases  were  after  the  Statute  of 
Distributions*  In  the  last  case,  the  legal 
title  to  the  statute  belonged  to  the  admin- 
istrator de  bonU  non ;  and  if  debts  of  the 
first  intestate  had  appeared,  it  is  intimated 
that  the  equitable  title  of  the  executor  of 
the  administrator  would  not  have  prevailed 
against  this  legal  title.  Yet,  the  subject 
was  liable  to  be  brought  into  distribution, 
with  aoy  assets  converted  by  the  admin- 
istrator. 

If.  the  representative  of  a  deceased       : 
tor   or    administrator     was    liable 
administrator  de  bonis  non,  for  the    assets 
converted,    upon  what    principle   could  the 
equity  .of  redemption,  in    the  first   case,  be 
decreed  to  the  executor  of    the   administra* 
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tor?  That  he  might  receive  the  money, 
merely  to  account  for  it  to  the  administra- 
tor de  bonis  non,  a  party  in  the  very  cause 
in  which  that  decree  was  made?  And  upon 
what  principle  could  the  equitable  right  of 
the  executor  of  the  administrator,  in  the 
last  case,  prevail,  against  the  legal  title  of 
the  administrator  de  bonis  non,  if  the  money 
paid  to  the  first  was  to  be  accounted  for  to 
the  last? 

It  was  suggested  in  the  argument,  that 
the  first  administrator  may  have  been  a 
creditor  of  the  intestate,  and  therefore  en- 
titled to  the  fund  to  satisfy  his  claim.  If 
so,  he  must  have  asserted  that  ground  of 
claim,  or  the  Court  could  not  have  presumed 
it;  or  if,  on  the  other  hand,  he  was  a 
debtor  to  the  estate,  that  fact  would  have 
been  alleged  to  support  the  claim  of  the 
administrator  de  bonis  non.  But,  no 
enquiry  was  made  as  to  the  fact,  whether 
the  deceased  executor  or  administrator  was 
a  creditor  or  debtor  of  the  estate,  in  any 
case;  a  proof,  I  think,  that  the  fact  had 
no  influence,  in  any   way,  upon   the  rights 

of  the  parties. 
75  *Again:    If     an    administrator  de 

bonis  non  had  such  a  right  as  is  now 
claimed,  upon  the  best  settled  principles 
of  a  Court  of  Equity,  legatees  and  distrib- 
utees could  not  proceed  in  equity  against 
the  executor  or  administrator  of  a  deceased 
executor  or  administrator,  without  making 
the  administrator  de  bonis  non  a  party ; 
for,  if  he  had  the  right  claimed,  he  would 
be  entitled  to  the  assets  converted,  for  the 
payment  of  debts,  before  the  legatees  and 
distributees  could  be  entitled  to  anything. 
In  that  case,  if  there  was  no  administrator 
de  bonis  non,  the  Court  should  not  proceed 
in  the  suit,  until  one  was  appointed,  and 
was  brought  before  the  Court.  As,  in  the 
case  of  an  executor  de  son  tort,  it  is  said, 
*  *There  is  no  precedent  in  a  Court  of  Equity 
of  a  decree  against  him,  without  setting 
up  an  administrator;  for,  if  there  should 
be  an  administrator,  and  the  defendant  pay 
the  money,  he  would  be  again  liable  to  the 
administrator."  Bdlows  v.  Deane,  Bunb. 
36.  Yet,  in  the  numerous  cases  cited  in 
the  argument,  in  which  the  legatees  and 
distributees  prosecuted  suits  against  the 
representatives  of  deceased  executors  or  ad- 
ministrators, for  the  assets  converted,  the 
administrator  de  bonis  non  was  not  a 
party,  nor  was  the  necessity  that  he  should 
be  a  party  suggested.  11  Vin.  Abr.  420,  pi. 
4;  427,  pi.  11;  423,  pi.  18;  Orr  v.  Mann,  2 
Ves.  194.  The  rule  is  accurately  laid  down 
by  Lord  Chancellor  King,  in  Swann  v. 
Hooker,  2  Wms.  Rep,  340,  (1725.)  **If  an 
executor  dies  intestate,  all  the  personal 
estate,  the  property  whereof  is  not  altered, 
shall  go  to  tbe  administrator  de  bonis  non, 
and  not  to  the  next  of  kin  of  the  executor; 
and  this  is  true ;  for,  from  the  time  the  exec- 
utor dies  intestate,  the  first  testator  dies 
intestate  also;  and  it  was  the  executor's 
own  fault,  that  he  did  not,  as  he  might, 
alter  the  property." 

There  are  other  considerations,  arising 
out  of  well  settled  principles  of  law,  which 
lead  irresistibly  to  the  conclusion  that  an 
administrator  de  bonis  non  had  not  a 
right  in  equity,  either  before  or  after  the 
Statute  of  Distributions,  to  claim  satisfac- 


tion from    the   representative  of   aa 

76  ^executor  or  administrator,  for  atsett 
wasted  or  converted  to  his  use.    Cred- 

itpr8«  at  common  law,  had  no  action  against 
the  executor  or  administrator  of  an  execu- 
tor or  administrator,  who  had  wasted  or 
converted  the  assets  to  b«B  own  use;  and  in 
equity,  a  remedy  was  not  allowed  in  such 
cases,  until  after  the  Statute  of  Distribo- 
tions,  and  a  little  before  the  English  Stat- 
utes gave  a  remedy  in  that  case,  at  law. 
Now,  such  a  remedy  at  law  or  in  equity, 
would  have  been  utterly  superfluous,  and 
the  want  of  it  could  never  have  been  felt, 
if  the  representative  of  a  deceased  executor 
or  administrator  was  accountable  to  the  ad- 
ministrator de  bonis  non,  for  the  assets 
wasted  or  converted.  The  fund  would 
have  passed  into  his  hands ;  and  then,  at 
assets  in  his  hands  to  be  administered, 
would  have  been  liable  to  creditors.  If  be 
failed  to  coerce  the  payment,  it  would  be  a 
devastavit,  like  the  failure  to  collect  any 
other  debt,  and  he  would  be  liable  for  the 
amount  to  creditors,  as  if  it  had  been  ac- 
tually received. 

It  has  been  seen,  that  an  executor  of  an 
executor  has  precisely  the  same  rights  in 
respect  to  the  assets  of  the  first  testator, 
which  an  administrator  de  bonis  non  hat; 
that  is,  to  all  the  goods,  chattels  and  cred- 
its, not  administered  by  the  first  executor; 
and  an  executor  or  administrator,  who  rep- 
resents both  the  debtor  and  creditor,  nay 
retain  the  assets,  which  he  has  as  executor 
or  administrator  of  the  debtor,  for  the 
satisfaction  of  the  debt  due  to  him,  as  exec- 
utor or  administrator,  of  the  creditor.  11 
Vin.  Abr.  261,  pi.  3;  Burdett  v.  Pin,  2 
Brownl.  50.  If  then,  the  administrator  de 
bonis  non,  who  was  also  executor  or  admin- 
istrator of  the  deceased  executor  or  admioit- 
trator,  or  the  executor  of  an  executor,  were 
entitled  to  claim  against  the  estate  of  the 
first  executor  or  administrator,  for  the  as» 
sets  of  the  first  testator  or  intestate,  con- 
verted to  their  use  or  wasted,  it  would  be 
their  duty  to  retain  out  of  the  assets  of  the 
executor  or  administrator  in  their  hands, 
the  whole  amount  due  to  them  for  such  con- 
version or  waste,  as  administrator  de  bonis 
non  or  executor  of  the    first   testator 

77  *or    intestate;  and  the   claim    would 
be  extinguished  by  operation   of  law, 

the  instant  the  right  and  obligation  con- 
curred in  the  same  persons.  In  such  rase,, 
there  never  could  have  been  any  necessity 
for  a  Court  of  Ek^uity  to  give  relief  to  cred- 
itors against  the  representative  of  a  de- 
ceased executor  or  administrator,  upon  the 
ground  that  they  had  no  remedy  at  law;  nor 
any  occasion  for  the  statute  which  gave 
them  a  remedy  at  law.  It  would  have  been 
absurd  to  allow  to  legatees  and  distributees 
a  remedy  in  equity,  against  the  representa- 
tives of  the  deceased  executor;  for,  the 
debt  of  the  deceased  executor  would  be  in 
the  hands  of  the  executor  of  the  executor, 
as  executor  of  the  first  testator,  liable  to 
creditors  and  legatees,  and  that  before  any ' 
suit  could  possibly  be  brought. 

Again :  An  executor,  before  the  Statute 
of  Distributions,  was  entitled  to  the  surplus 
of  the  assets,  after  the  payment  of  debts  and 
legacies,  and  since  the  statute,  unless  from 
the  terms  of  the  will  it  appears  that  the  tes-^ 
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tator  intended  to  exclude  him  from  the 
snrplas;  and  then  he  is  a  tragtee  for  the 
next  of  kin.  11  Vin.  Abr.  408»  pi.  6»  and 
note.  He  waa  not  entitled  aa  legatee,  but 
as  executor;  so  that  the  assets  unadminis- 
tered  went  to  his  executor,  as  immediate 
executor  of  the  first  testator,  with  precisely 
the  same  rights  which  the  first  executor 
had.  The  executor  could  not  devise  the  as- 
sets unadministered ;  and  if  the  executor 
died  intestate,  then  was  the  testator  intes- 
tate as  to  the  assets  not  converted  by  the 
executor,  and  they  went  to  the  next  of  kin 
of  the  testator,  and  not  of  the  executor. 
11  Vin.  Abr.  Ill,  pi.  19-20.  Thus,  the 
right  of  the  executor  to  the  surplus,  was 
virtually  limited  to  the  surplus  of  the  assets, 
the  property  of  which  had  been  altered  by 
bis  act  in  his  life-time.  If  the  estate  of 
the  first  executor  was  responsible  to  the  ex- 
ecutor of  the  executor,  as  executor  of  the 
testator,  for  the  assets  so  converted,  this 
right  to  the  surplus  would  be  utterly  frus- 
trated, not  only  as  to  the  first  executor,  but 
every  succeeding  executor  ad  infinitum ; 
and  after  the    payment   of   the   debts   and 

legacies  of  the  testator,  the  residue 
78       *of     the     assets      of     the     testator 

would  be  transmitted  ad  infinitum 
from  executor  to  executor,  each  succeeding 
as  to  such  assets  as  the  executor  of  the  tes- 
tator, and  the  fund  would  never  be  liable 
for  any  debts  of  the  intermediate  executors. 
If  a  creditor  sued  the  executor  of  the  exec- 
utor for  the  debt  of  the  executor,  the  executor 
of  the  executor  would  say,  **my  testator,  the 
executor,  was  indebted  for  goods  wasted  and 
converted,  to  me  as  executor  of  the  first  tes- 
tator, in  a  large  sum  which  I  have  retained 
out  of  the  assets  of  my  immediate  testator, 
and  no  more  came  to  my  hands,  than  was 
tufiBctent  to  pay  that  debt;"  and  so  every 
succeeding  executor  ad  infinitum.  The 
right  of  an  executor  to  the  surplus,  stands, 
in  Virginia,  preciselv  on  the  same  footing 
that  it  does  in  England.  This  was  cer- 
tainly the  case,  until  January  1,  1787,  as 
was  decided  in  Shelton  v.  Shelton,  1  Wash. 
53,  in  this  Court.  In  that  case,  a  doubt  is 
thrown  out,  whether,  since  the  time  when 
the  act  of  1785  took  effect,  the  executor  is 
not,  by  that  act,  deprived  in  all  cases  of 
the  surplus.  That  act  provides  that  **when 
any  person  shall  die  intestate  as  to  his 
goods  and  chattels,  or  any  part  thereof,  the 
surplus  shall  be  distributed."  The  expres- 
sion, or  any  part  thereof,  was  adverted  to  in 
Shelton  v.  Shelton,  as  referring  to  all  that 
was  not  actually  bequeathed.  I  cannot 
think  that  the  expression  had  that  import. 
A  testator  might  die  testate  as  to  part,  and 
intestate  as  to  other  part  of  his  estate.  11 
Vin.  Abr.  79,  pi.  3.  As,  if  he  appointed 
an  executor  of  all  his  goods  in  Virginia, 
leaving  goods  in  Maryland,  he  would  be  in- 
testate as  to  all  the  goods  in  Maryland;  or, 
was  to  appoint  an  executor  of  a  specified 
part  of  his  goods,  saying  nothing  of  the  res- 
idue, ue  would  die  intestate  aa  to  the  res- 
idue; or,  if  his  general  executor  died 
without  administering  or  converting  all  his 
goods  and  chattels,  the  testator  would  be 
intestate  as  to  all  unadministered  or  uncon- 
verted, according  to  the  cases  before 
referred  to.  But,  whenever  a  general  execu- 
tor was  appointed,  the  testator  was  not  in- 


testate as  to  any  part  of  his  estate,  unless 
the  executor  died  without  converting 

79  the  *whole;  in  which  case,  he  would 
be  intestate  as  to  the  part  not  con- 
verted, and  it  was  to  these  cases  of  partial 
intestacy  that  the  expression  of  the  statute 
referred.  All  statutes  should  be  construed, 
with  reference  to  the  principles  of  the 
common  law;  and  the  expression,  **if  in- 
testate as  to  a  part  of  the  estate,"  means 
intestate  according  to  the  signification  of 
that  term  as  used  in  the  common  law.  It 
was  not  intended  by  the  statute,  to  give  it 
an  entirely  new  signification. 

If  the  administrator  de  bonis  non  had  the' 
right  now  contended  for,  the  statutes  giv- 
ing a  remedy  to  creditors  against  the  repre- 
sentatives of  the  deceased  executor  or  ad- 
ministrator, for  the  waste  or  conversion  of 
the  assets,  would  not  only  have  been  useless 
for  the  reasons  before  stated,  but  the  remi- 
dies  of  the  creditors  and  of  the  adminis- 
trator de  bonis  non,  in  relation  to  the  same 
subject,  would  have  been  inconsistent  in 
their  effects.  As  respects  the  assets  of 
such  executor  or  administrator,  the  claim 
of  all  creditors  (no  matter  what  was  their 
original  dignity,  in  respect  to  the  assets  of 
the  testator  or  intestate)  were  of  equal  dig- 
nity, and  all  ranked  as  simple  contract 
debts  only ;  and  the  first  judgment  was  to 
be  first  satisfied.  But,  if  the  fund  was  to 
go  into  the  hands  of  the  administrator  de 
bonis  non,  then  the  claims  of  creditors 
would  rank  upon  the  fund  according  to  the 
original  dignity  of  the  debts.  As  against 
the  executor  or  administrator  of  the  execu- 
tor or  administrator,  a  simple  contract 
creditor  might  get,  by  greater  diligence,  a 
preference  over  a  bond  creditor;  which 
could  not  be  done,  as  against  the  adminis- 
trator de  bonis  non.  If  the  administrator 
de  bonis  non  had  a  right  to  claim  the  fund, 
the  I^egislature  surely  would  not  give  to 
creditors  a  concurrent  right  to  claim  the 
same  fund;  the  effect  of  which  would  be  so 
totally  different  as  to  the  ultimate  rights  of 
the  different  creditors;  and  that  too,  with- 
out any  necessity. 

It  was  argued  that    the  Statutes    of    30th 

Ch.  2.  and  4th  and  5th  of  Will.  &  Mary,  did 

not  give  a    remedy  against    an  executor  or 

administrator   of   an  executor  or  ad- 

80  ministrator,  *who  had  wasted  or 
converted  the  assets,  to  any  cred- 
itor, but  such  as  had  obtained  a  judgment 
against  the  executor  or  administrator  ib 
his  life-time;  and  that,  therefore,  in  order 
to  provide  for  creditors  who  had  not  ob- 
tained judgment  in  the  life-time  of  the  ex- 
ecutor or  administrator,  the  fund  should 
go  into  the  hands  of  the  administrator  de 
bonis  non,  so  that  the  creditors  who  had 
not  obtained  judgments  might  be  satis- 
fied. If  this  proposition  were  true,  there 
was  the  same  necessity  before  as  since  the 
statutes,  to  give  the  fund  to  the  adminis- 
trator de  bonis  non ;  and  if  that  had  been 
the  law,  the  statute  would  have  been  un- 
necessary. But  it  seems  to  me,  th?t  the 
statute  gives  a  right  to  all  creditors, 
whether  they  had  obtained  judgments 
against  the  executor  or  administrator  in 
his  life-time  or  not,  to  sue  the  representa- 
tive of  the  executor  or  administrator,  and 
to  allege  in  his   declaration,  the    existence 
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of  the  debt,  that  assets  sufficient  to  pay  it 
had  come  to  the  haads  of  the  executor  or 
administrator,  and  that  he  had  wasted  or 
converted  them.  This  construction  is 
necessary  to  give  effect  to  the  statutes. 
The  declaration  that  the  executor  or  admin- 
istrator was  liable,  relates  to  the  substance 
of  the  liability,  and  not  to  the  mode  of  en- 
forcing it.  In  an  original  suit  against  an 
executor  or  administrator,  a  devastavit 
cannot  be  put  in  issue,  nor  any  thing,  but 
whether  the  debt  be  due,  and  whether  assets 
sufficient  to  satisfy  it,  in  a  due  course  of 
administration,  have  come  to  the  hands  of 
the  executor  or  administrator.  11  Vin. 
Abr.  312,  pi.  7.  If  the  devastavit  could  be 
enquired  of,  then  a  personal  judgment 
would  be  the  consequence,  whilst  it  might 
happen,  that  although  the  executor  had 
committed  a  devastavit  by  paying  debts  of 
an  inferior  dignity,  or  by  releasing  a  debt 
improperly,  or  by  converting  the  goods  to 
his  own  use ;  yet,  there  might  be  assets 
sufficient  remaining  to  satisfy  the  creditor, 
upon  execution  ;  in  which  case,  none  of  those 
things  would  bean  injury  or  devastavit,  as 
to  that  creditor.  It  only  becomes  an  in- 
jury to   him,  when,  by  a   return    of   nulla 

bona,  it  appears  that  such  acts  had 
81        prevented  the  *recovery  of   his  debt. 

It  would,  therefore,  be  premature  to 
enquire  into  a  devastavit,  before  it  appeared 
that  such  devastavit  had  injured  the 
creditor.  But,  after  the  death  of  the  execu- 
tor or  administrator,  none  of  the  assets  of 
the  testator  or  intestate,  can  remain  in  the 
hands  of  his  representative,  answerable  to 
the  claim  of  the  creditor;  and  in  a  suit 
against  such  representative,  an  enquiry 
into  the  devastavit  becomes  pertinent  and 
proper;  for  that  is  the  only  foundation  of 
the  plaintiff's  claim.  The  gist  of  the  ac- 
tion by  a  creditor  of  the  testator,  against 
the  executor  for  a  devastavit,  is  not  the 
debt  of  the  testator,  but  the  tort  of  the 
executor  in  wasting  the  assets,  which 
ought  to  have  been  applied  to  the  payment 
of  the  debt.  The  action  is  therefore 
against  the  executor  in  the  debet  and 
detinet,  for  the  recovery  of  compensation 
against  him  individually,  for  his  tort;  and 
the  debt  of  the  testator,  ascertained  by  the 
judgment  against  the  executor,  is  intro- 
duced collaterally,  as  an  inducement  to  the 
action,  and  as  furnishing  the  measure  of 
compensation.  Wheatley  v.  Lane,  1  Saund. 
21'6.  So  the  gist  of  an  action  against  the  ad- 
ministrator of  an  executor,  for  the  devasta- 
vit of  the  executor,  would  be  the  personal 
wrong  of  the  executor,  which,  by  the  com- 
mon law,  died  with  the  person,  but  for 
which  the  administrator  of  the  executor  is 
responsible,  in  his  character  of  administra- 
tor, by  the  statute.  The  action  is  not  for 
the  recovery  of  the  debt  eo  nomine,  as  the 
debt  of  the  testator,  but  for  compensation 
for  the  injury  done  by  the  executor;  and 
the  debt  is  matter  of  inducement,  and  the 
measure  of  the  recovery.  It  is  not  at  all 
uncommon,  that  the  question  whether  a 
debt,  and  to  what  amount,  is  due  to  the 
plaintiff  by  a  stranger  to  the  defendant,  is 
necessarily  put  in  issue;  as  in  the  case  of 
an  escape,  the  creditor,  in  a  suit  against 
the  sheriff,  may  recover  the  amount  of  the 
debt  which  he  can  prove  to  be  due   to   him 


from  the  prisoner  who  escaped ;  and  if  he 
cannot  prove  that  any  debt  was  due,  he 
can  recover  nothing.  Alexander  v.  M*Cau- 
ley,  4  Term  Rep.  611;  Ravenscroft  v. 
Kyles,  2  Wils.  294;    4  Vin.    Sup.    96, 

82  pi.  2.     And  if  an  ^attorney  or   agent 
were  sued  for  failing  to  collect  a  aebt, 

he  would  not  be  liable  to  any  recovery,  un- 
less it  were  proved  that  the  debt  was  due.  It 
is  a  maxim  of  law,  that  there  is  no  right 
without  a  remedy;  and  especially,  when  a 
statute  gives  a  |[ightand  does  not  prescribe 
the  remedy,  the  Courts  are  bound  to  de- 
vise the  proper  remedy,  which,  in  general, 
is  an  action  on  the  case  founded  on  the 
statute.  To  give  effect  to  this  maxim,  gen- 
eral rules  of  law,  introduced  for  the  sake  of 
con  veil  ience,  yield  to  cases  of  necessity,  in 
which  injustice  would  be  done  by  adher- 
ing to  the  general  rule.  Thus,  in  an  ac- 
tion of  trespass  quare  clausum  fregit,  as  a 
general  rule  the  plaintiff  can  only  recover 
damages  for  the  first  entry  and  eviction, 
and  not  for  the  detention  of  the  posses- 
sion, unless  he  has  regained  the  possession 
by  entry  or  action.  But,  if  the  estate  of 
the  plaintiff  is  expired,  so  that  he  cannot 
regain  the  possession,  he  may  recover  the 
profits  accrued  from  the  time  of  eviction 
till  his  title  expired,  without  regaining  the 
possession,  notwithstanding  the  general 
rule.  The  rule  that  an  executor  could  not 
be  sued  for  a  devastavit,  until  there  was  a 
judgment  for  the  debt  against  him  as  exec- 
utor, was  a  rule  of  convenience,  and  to 
avoid  mischiefs  which  would  arise,  when 
the  suit  for  a  devastavit  was  against  him, 
and  which  do  not  exist  in  the  case  of  a 
suit  against  his  executor  or  administrator. 
If,  however,  there  was  any  inconvenience 
in  allowing  a  suit  for  the  devastavit  of  the 
executor  against  his  representative,  with- 
out a  previous  judgment  for  the  debt 
against  the  executor,  that  must  be  sub- 
mitted to,  rather  than  that  the  right  given 
by  the  statute  should  be  unavailing.  Bat, 
I  can  see  no  inconvenience  in  this  remedy, 
although  the  fact  that  no  debt  was  due,  or 
that  the  executor  had  not  wasted,  or  that 
the  administrator  of  the  executor  has  no 
assets  of  his  testator,  would  each  have 
been  a  complete  defence  for  the  represen- 
tative of  the  executor,  and  before  the  stat- 
utes allowing  double  pleading,  he  could 
only  put  his  defence  on  one  of  those 
points.  This  was  an  inconvenience  com- 
mon to  all  cases,    in    which   a    party 

83  might  *have  several  good  pleas,    but 
was  confined  to  one;  as,  an  executor, 

although  a  plea  that  no  debt  was  due,  or 
that  he  had  no  assets,  would  have  been  a 
bar  to  the  action,  could  plead  but  one  of 
those  pleas.  The  statute  allowing  double 
pleading  has  remedied  this  inconvenience; 
and  the  representative  of  an  administrator, 
sued  for  his  intestate's  devastavit,  may 
plead  that  no  debt  was  due,  and  that  bis 
intestate  did  not  waste  or  convert  the  as- 
sets, and  that  he  has  no  assets  of  his  in- 
testate. Although  I  have  found  no  case  of 
an  action  against  the  administrator  of  an 
executor  for  the  devastavit  of  the  executor, 
without  a  previous  judgment  against  the 
executor,  yet  such  suits  have  been  common 
against  executors  of  executors.  The  opin- 
ion which  I    have  suggested  on  this  point, 
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is  supported  by  that  of  Sergeant  Williams, 
1  Saund.  219,  e;  and  by  the  doctrine  of 
the  Court  in  4  Vin.  Supp.  196,  pi.  2,  Rivett 
V.  JeflFriea,  Ac. 

If  I  am  wrong  in  tbia  opinion,  then  the 
creditor,  who  would  have  no  remely  at  law 
under  the  statute,  would  be  remitted  to  his 
remedy  in  equity,  as  before  the  statute, 
ai^ainst  the  executor  or  administrator  of 
the  executor  or  administrator;  and  it  would 
not  follow,  that  the  administrator  de  bonis 
non  was  entitled  to  any  remedy. 

It  is,  however,  argued,  that  a  creditor  who 
has  not  obtained  a  iudgment  against  the 
executor  or  administrator,  establishing  his 
demand,  cannot,  on  general  principles  of 
law,  maintain  an  action  for  that  purpose, 
affaiust  any  but  the  proper  representative 
of  the  testator  or  intestate,  because  no 
other  can  have  the  means  of  ascertaining 
wbether  the  demand  be  proper  or  not.  But 
the  cases  are  quite  common,  in  which  such 
suits  may  be  maintained  against  one  not 
representing  the  testator  or  intestate,  as 
against  an  executor  de  son  tort;  and  when  a 
wrongful  administration  has  been  revoked, 
a  creditor  may  sue  the  displaced  adminis- 
trator, and  he  can  only  defend  himself  by 
shewing  that  he  has  legally  administered 
all  the  assets,  except  those  delivered  over 
to  the  succeeding  administrator  or  executor ; 
and  if  any  remain  in  his  hands,  not 
84  so  delivered  over,  or,  *if  he  has 
committed  a  devastavit,  by  paying 
debts  of  inferior,  before  those  of  superior 
dignity,  the  cre^i'itor  will  recover.  6  Rep. 
18,  b,  Packman's  Case;  11  Vin.  Abr.  119, 
pi.  5. 

The  cases  of  temporary  administrators, 
who  are  responsible  to  the  executor  or  ad- 
ministrator who  succeeds  them,  have  been 
relied  upon ;  and  it  is  said,  that  for  the 
same  reason  that  they  are  responsible  to 
their  successors,  the  representative  of  a 
deceased  executor  or  administrator  should 
be  responsible  to  the  administrator  de  bonis 
Qon.  But  the  cases  are  wholly  different. 
The  commission  of  the  latter  gives  him 
only  the  goods  not  administered;  whilst 
in  cases  of  an  infant  executor  or  adminis- 
trator, or  where  one  entitled  to  administra- 
tion, or  as  executor,  is  absent,  or  is 
obstructed  by  a  pending  suit;  whenever  the 
impediment  is  removed,  a  general  probate 
or  administration  is  granted  to  him  for  the 
whole  estate,  and  the  administration  is 
icranted  in  the  mean  time  to  the  adminis- 
trator durante  minoritate,  or  durante  ab- 
scatia,  or  pendente  lite,  for  the  ase  of  the 
executor  or  administrator,  to  whom  a  gen- 
real  probate  or  administration  may  be  after- 
wards committed.  They  are  only  the 
bailiffs  of  such  general  executor  or  ad- 
ministrator, and  therefore  responsible  to 
them.  So,  if  administration  in  granted  to 
an  improper  person,  or  by  an  improper 
Court,  and  afterwards  revoked,  the  admin- 
istrator to  whom  administration  is  after- 
wards properly  granted,  has,  in  such  cases, 
a  general  commission  of  administration, 
and  is  thereby  entitled  to  call  the  displaced 
administrator  to  account.  11  Vin.  Abr. 
117,  pi.  4.  The  latter  is,  indeed,  as  to  the 
former,  an  executor  de  son  tort. 

I  am  satisfied  upon  the  whole,  that  in 
England  an    administrator   de    bonis    non 


never  had  any  such  right  as  is  claimed  for 
him  in  this  suit;  and  our  law  is  to  the 
same  effect  unless  changed  by  statute. 

The  Act  of  1661-2,  chap.  45,  provides  that 

if  an  administrator  die  before  he  hath  given 

an  account  of  the  estate  and  obtained    his 

quietus,  the  Court  should  have  power 

85  to  ^grant    the  administration  of    the 
estate  not  so  accounted  for,  to    some 

other  person,  who  may,  by  virtue  thereof, 
call  the  heirs,  executors  or  administrators 
of  the  former  administrator  to  an  account, 
who  shall  pay  out  of  the  deceased  adminis- 
trator's estate  all  such  debts  as  shall  be 
found  due  to  the  estate  he  administered 
upon,  in  the  first  place.  This  statute  also 
directed  distribution  to  the  wife  and  chil- 
dren, and  only  applied  to  the  case  of  a  de- 
ceased administrator  not  having  accounted ; 
and  in  that  single  case,  authorised  a  com- 
mission to  the  succeeding  administrator, 
for  the  estate  not  accounted  for,  and  to 
call  for  an  account ;  instead  of  an  admin- 
istration de  bonis  non,  which  gave  no 
right  to  an  account  of  the  goods  wasted  and 
converted;  and  the  only  object  of  that  pro- 
vision in  the  law,  was,  to  enlarge  the 
rights  of  the  succeeding  administrator,  in 
that  single  case  only,  beyond  the  rule  of 
the  common  law,  and  to  make  the  debt 
due  from  the  administrator  in  that  case 
only,  of  the  first  dignity.  The  reason 
why  the  same  rights  were  not  given  to  an 
administrator  succeeding  an  executor,  was, 
that  it  would  have  defeated  the  executor's 
right  to  the  surplus  of  the  assets  adminis- 
tered by  him.  The  effect  of  this  statute  was, 
to  enable  creditors  to  recover  their  debts, 
after  the  estate  not  accounted  for  came  to 
the  hands  of  the  succeeding  administrator, 
out  of  that  fund  which  they  could  not 
reach  before;  but  this  only  in  the  case  of 
an  administration  after  an  administration, 
and  not  in  the  case  of  an  administrator  de 
bonis  non,  after  an  executor;  and  in  effect, 
placed  the  rights  of  the  distributees  against 
the  estate  of  the  first  administrator,  in 
that  single  case,  upon  the  footing  of  a 
debt  of  the  highest  dignity. 

The  Act  of  1705,  chap.  33,  sec.  13,  pro- 
vided, that  when  any  person  shall  be  charge- 
able  as  executor  or  administrator,  or 
otherwise,  with  the  estate  of  any  person 
deceased,  or  with  any  orphan's  estate, 
and  shall  die  so  chargeable,  the  estate  of 
such  person  so  dying,  shall  be  liable  to 
pay  and  satisfy  such  other  deceased  per- 
son's or  orphan's  estate,  before  any  other 
debt  whatever.     This  Act,  in  connec- 

86  tion  ♦with   that    of  1661-2,  made,    in 
effect,  a  legacy  due  from  an  executor, 

and  the  claim  of  the  second  administrator 
after  another  administrator,  claims  of  the 
first  dignity;  but  made  no  provision  for 
creditors,  in  the  case  of  an  executor  dying 
testate  or  intestate,  nor  in  the  case  of  an 
administrator,  except  incidentally  as  afore- 
said. 

The  Act  of  1711,  chap.  2,  sec.  3,  pro- 
vided that,  **if  it  should  so  happen,  that 
any  executor  shall  die  intestate,  not  hav- 
ing fully  performed  his  executorship,  or 
any  administrator  shall  depart  this  life,  not 
having  fully  administered  the  goods  of  the 
intestate,  it  shall  and  may  be  lawful  for 
the   Court   that  granted  the  certificate    for 
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obtaining  such  probate,  or  commission  of 
administration,  to  hear  and  determine  the 
right  of  administration,  and  to  grant  cer- 
ti^cate  for  obtaining  letters  of  administra- 
tion of  the  goods  not  administered,  to  such 
person  as  by  this  Act  shall  have  a  right 
thereto.*'  This  was  the  precise  form  of 
the  administration  de  bonis  non  at  the  com- 
mon law;  and  this  Act,  which  repeals  all 
Acts  concerning  any  matter  or  thing  com- 
ing within  the  purview  of  that  Act,  repeals 
the  Act  ot  1661-2,  which  directed  an  ad- 
ministration of  the  goods  not  accounted 
for  by  the  first  administrator. 

In  1730,  an  Act  passed,  which  has  been 
re-enacted  into  our  last  Code,  subjecting 
executors  and  administrators  of  executors 
and  administrators,  who  had  wasted  or 
converted  the  assets,  to  the  same  liability, 
as  the  executor  or  administrator  was  sub- 
jected to.  I  have  already  observed  how  this 
liability  directly  to  the  creditors,  conflicted 
what  a  supposed  liability  to  the  admin- 
istrator de  bonis  non.  Creditors,  to  whom 
a  remedy  was  given  by  this  Act,  were  en- 
titled to  claim  against  the  assets  of  the 
executor  or  administrator,  as  for  debts  of 
the  highest  dignity,  by  virtue  of  the  Act 
of  1705.  But,  the  dignity  of  all  the  debts 
was  equal  in  that  respect,  and  a  simple 
contract  creditor,  recovering  first,  would 
have  the  preference  over  a  specialty  cred- 
itor; whereas,  if  the  fund  went  into  the 
hands  of  an  administrator  de  bonis  non, 
and  was  not  sufiBcient  to  pay  all  the 
87  debts,  *it  would  be  paid  to  the  cred- 
itors, according  to  the  original  dig- 
nity of  their  debts.  This  would  be  a  pal- 
pable inconsistency.  The  Act  of  1785, 
which  was  re-enacted  at  the  last  revisal, 
modified  that  of  1705,  so  far  as  to  make 
the  estate  of  the  deceased  executor  or  ad- 
ministrator liable,  as  for  a  debt  of  the 
first  dignity,  to  legatees  and  distributees 
only.  But,  it  is,  in  effect,  the  same;  since 
the  legatees  would  be  responsible  to  cred- 
itors, to  the  amount  recovered  by  them. 
The  Act  of  1661-2,  if  not  repealed  by  that 
of  1711,  is  clearly  repealed  by  the  Act  of 
1819,  repealing  all  Acts  not  re-published 
in    the    Revised    Code. 

The  only  other  statutes,  which  can  be 
supposed  to  affect  this  question,  are  those 
which  provide  for  the  indemnity  of  the 
sureties  of  an  executor  or  administrator, 
and  the  safety  of  creditors,  legatees  and 
distributees.  The  Act  of  1785,  (now  re- 
pealed,) only  extended  to  the  indemnity  of 
the  sureties,  and  was,  I  think,  only  in- 
tended to  enable  the  Court,  if  the  executor 
or  administrator  failed  to  give  counter  se- 
curity, if  required,  to  give  the  same  relief 
to  sureties,  which  creditors,  legatees  and 
distributees  already  had  in  equity,  to  com- 
pel the  executor  or  administrator  to  pay  the 
money  in  his  hands  into  Court,  or  to  a  re- 
ceiver, and  to  deliver  the  assets  remaining 
unconverted,  to  a  receiver.  12  Ves.  4. 
And  this,  under  the  statute,  might  be  done 
in  a  summary  way,  by  compelling  the  exec- 
utor or  administrator  to  settle,  pay  and 
deliver,  by  attachment. 

The  only  remaining  Act  is  that  of  1814, 
re-enacted  at  the  revisal.  If  this  Act  really 
introduced  a  new  description  of  adminis- 
trators, (an  administrator  of  the  goods  not 


administered,  who  was  entitled  to  claim 
those  which  were  converted, )  it  would  only 
apply  to  the  particular  cases  provided  for 
by  the  Act;  but  I  do  not  think  that  the 
statute  has  this  effect.  Taken  altogether,  I 
think  the  fair  construction  of  it  is,  that 
the  administrator  de  bonis  non  was  in- 
tended by  the  Act,  to  have  only  the  goods 
not  converted,  and  not  the  proceeds  of 
those  converted.  It  provides,  that  at  the 
instance    of    the    sureties,  the  Court 

88  may  revoke  *the  authority  of  the  ex- 
ecutor or  administrator,  in    whole  or 

in  part,  and  appoint  an  administrator  de 
bonis  non,  as  if  the  executor  or  adminis- 
trator were  dead ;  or  to  put  the  unadminis- 
tered  estate  into  the  hands  of  the  surety  or 
other  curator;  or  make  any  other  order 
essential  to  the  protection  of  the  surety, 
having  due  regard  to  the  interests  of  cred- 
itors, legatees  or  distributees.  If,  under 
this  Act,  an  administrator  de  bonis  non 
were  appointed,  he  would  have  the  same 
rights  as,  and  no  more  than,  an  adminis- 
trator de  bonis  non  had  at  common  law; 
for,  he  is  described  to  be  appointed  as  if 
the  executor  or  administrator  were  dead; 
and  the  statute  defines,,  in  effect,  the  unad- 
ministered  estate  as  something  -which 
might  be  taken  from  one,  and  put  into  the 
hands  of  another;  a  definition  peifectly 
appropriate  to  assets  remaining  in  kind, 
but  not  to  an  unliquidated  debt  due  frcm 
the  executor  or  administrator.  If  the  ad- 
ministrator de  bonis  non,  or  surety,  or 
curator,  appointed  under  this  Act,  had  a 
right  to  claim  of  the  executor  or  adminis- 
trator, an  account  of  the  converted  assets, 
and  to  have  them  put  into  their  hands  by  a 
summary  proceeding  of  the  court,  then  there 
would  have  been  little  or  no  use  for  the 
additional  authority  given  to  the  Court,  to 
make  any  other  order  upon  the  subject. 
That  provision  I  consider  as  having  the 
same  effect,  as  the  Act  of  1785  upon  the 
same  subject ;  to  enable  the  Court  to  secure 
the  fund,  by  compelling  the  payment  of  it 
into  Court,  or  into  the  hands  of  a  receiver, 
by  summary  process.  Upon  this  construc- 
tion of  the  Act,  a  due  regard  would  be  had 
to  the  interests  of  creditors,  legatees  and 
distributees.  They  might  still  proceed 
against  the  executor  or  administrator,  and 
reach  the  fund  so  secured,  as  if  his  author- 
ity had  not  been  revoked;  for,  the  provi- 
sion that  the  suits  depending  might  be 
continued  against  the  executor,  or  the 
name  of  th^  administrator  de  bonis  non, 
or  curator,  substituted  for  him,  at  the  elec- 
tion of  the  creditor,  was  intended  to  enable 
the  creditor,  if  he  pleased,  to  pursue  the 
administrator  de  bonis  non  or  curator, 
without  losing  the  benefit  of  his  suit; 

89  and  *does  not  preclude  the  other  cred- 
itors who  had  not  sued,  from  pro- 
ceeding against  the  displaced  executor  or 
administrator  for  the  goods  wasted  or  con- 
verted ;  as  a  creditor  had  a  right  at  common 
law,  to  proceed  against  an  administrator 
whose  authority  was  revoked,  and  who 
could  only  defend  himself  effectually  by 
pleading  and  proving  that  he  had  duly  ad- 
ministered alt  the  assets  which  came  to 
his  hands,  except  what  he  had  delivered 
over  to  the  succeeding  administrator; 
whilst  tlie  construction  that  such  adminis- 
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trator  de  bonis  noa,  surety  or  curator, 
bad  a  right  to  claim  the  assets  coaverted, 
would  impair  the  rigfhta  of  creditors,  iegra- 
tees  and  distributees  in  various  ways; 
some  of  which  only  will  be  alluded  to.  A 
double  commission  would  be  chargeable 
upon  so  much  of  the  estate  as  was  con- 
verted. The  creditors,  legatees  and  dis- 
tributees, at  least  the  two  latter,  would  be 
delayed,  until  after  a  frequently  tedious 
litigation,  the  administrator  de  bonis  non, 
or  surety,  or  curator,  had  •  recovered  the 
fund,  and  until  they  could,  by  another 
tedious  suit,  recover  it  from  him,  and  the 
surety,  who  was  liable  to  account  for  the 
waste  of  the  executor  or  administrator, 
would  frequently  be  th<;  person  charged 
with  the  duty  of  calling  his  principal  to 
account.  He  would  be  called  upon  to  assert 
the  interests  of  persons,  whose  interests 
were  the  very  reverse  of  his.  The  manner 
in  which  this  duty  would  frequently  be  per- 
formed, is  easily  conjectured ;  and  if  the 
executor  or  administrator  died,  the  remedy 
given  by  statute  to  creditors  against  his 
reoresentative,  would  either  be  frustrated, 
or  materially  varied,  as  to  their  effect,  as 
has  been  before  observed.  I  do  not  think 
that  this  statute  has  any  influence  upon 
the  question  under  consideration. 

It  was  said  in  the  argument,  that  the 
proceeds  of  the  testator's  or  intestate's  per- 
ishable goods,  directed  by  statute  to  be 
sold,  ought  not  to  be  considered  as  ansets 
converted;  since  the  executor  or  adminis- 
trator, in  this  respect,  acts  by  direction  of 
the  law,  and  cannot  be  supposed  to  have 
intended  by  such  sale,  to  convert  the 
^  goods  to  his  own  use.  *If  that  b^ 
so,  it  would  not  aifect  the  ques- 
tion under  consideration;  for,  if  the 
administrator  de  bonis  non  were  entitled 
to  claim  the  proceeds,  it  would  be  upon 
the  ground  that  the  sale  was  not  in 
such  case  a  conversion,  not  being  the 
merely  voluntary  act  of  the  executor  or  ad- 
ministrator, and  not  intended  by  him  as  a 
conversion.  I  am  inclined  to  think  that 
such  a  sale,  although  a  conversion  at  law, 
would  not  be  considered  as  a  conversion  in 
equity,  so  long  as  the  debts  remained  un- 
collected; so  that  if  the  executor  or  admin- 
istrator died  before  the  debts  were  collected, 
the  bonds  uncollected  at  the  time  of  his 
death,  and  which,  by  the  statute,  might 
be  assigned  to  the  legatees  or  distributees, 
or  the  money  recovered  upon  them  by  the 
administrator  of  the  executor  or  adminis- 
trator, might  be  claimed  in  equity  by  the 
administrator  de  bonis  non ;  upon  the 
ground  above  stated,  on  which  the  cases 
of  a  judgment  by  the  executor  for  the  tes- 
tator's goods,  not  enforced  by  the  executor 
in  his  life -time,  and  the  stocks  changed  by 
the  executor  for  the  benefit  of  the  es- 
tate, were  held  to  be  unadministered  as- 
sets in  equity.  If,  however,  the  executor 
had  collected  «?uch  debts  in  his  life-time, 
and  failed  to  keep  the  money  separate  as 
the  money  of  the  testator,  so  that  it  might 
^e  identified,  and  had  applied  it  to  his  own 
T>se,  this  would,  both  at  law  and  in  equity, 
amount  to  a  complete  conversion. 

It  was  also  said  in  the  argument,  that 
"the  general  impression  in  the  Common- 
wealth had  long  been,  that  an  administia- 


tor  de  bonis  non  was  entitled  to  call  the 
representative  of  a  deceased  executor  or 
administrator  to  account;  and  that  it  was 
common,  if  not  a  matter  of  course,  for  such 
representatives  to  account  for,  and  pay 
over,  to  the  administrator  de  bonis  non,  all 
the  assets  converted  by  the  executor  or  ad- 
ministrator; and  that  the  Acts  of  the  Leg- 
islature already  referred  to,  shew  that  such 
has  been  the  impression  of  the  Legislature. 
The  review  already  taken  of  the  statutes, 
shews,  I  think,  that  nothing  is  to  be  found 
in      any     Act    since    that    of    1711, 

91  ^indicating  any  thing  as  to  the  Leg- 
islative understanding  on  this  sub- 
ject, and  that  Act,  compared  with  the  Act 
of  1661-2,  shews  that  the  Legislature  then 
had  distinctly  in  view,  tne  difference  be- 
tween a  commission  of  administration  of 
the  estate  not  accounted  for,  and  one  of 
the  estate  not  administered  ;  and  that  clause 
of  the  Act  of  1711  was  unnecessary  for  any 
purpose  whatever,  but  to  repeal  the  Act  of 
1661-2,  and  put  all  administrations  de  bonis 
non  upon  the  same  footing,  as  well  those 
granted  after  the  death  of  an  executor,  as 
after  the  death  of  an  administrator.  A 
general  power  to  grant  administrations 
would  have  embraced  administrations  de 
bonis  non,  to  be  granted  in  all  cases,  as  at 
the  common  law ;  but,  such  a  general  grant 
would  have  left  the  Act  of  1661-2,  in  force, 
and  applicable  to  the  case  of  an  adminis- 
tration after  an  administration.  The 
clause,  was  therefore  necessary  in  that  Act, 
to  repeal  the  Act  of  1661-2,  and  for  no  other 
purpose;  and  accordingly,  it  has  never  been 
thought  necessary,  in  the  various  revisals 
of  the  law,  to  re-enact  that  clause. 

That  the  general  impression  of  the  coun- 
try has  been  such  as  is  stated,  is,  I  think, 
very  probable ;  and  the  origin  of  that  im- 
pression is  easily  traced.  Commissions  of 
administration  were  originally  granted  by 
the  Governor  and  Council  forming  the 
General  Court,  and  signed  by  the  Governor, 
upon  the  certificate  of  the  County  Courts, 
that  the  party  was  entitled,  and  had  given 
proper  security;  and  finally,  they  were 
made  out  by  the  Clerk  of  the  County  Court, 
and  signed  by  a  justice  of  the  peace,  upon 
a  similar  certificate  of  the  County  Court. 
The  practice  of  actually  making  out  the 
commission  in  form,  has  been,  for  a  great 
length  of  time,  discontinued;  the  certifi- 
cate of  the  Court,  upon  which  the  commis- 
sion might  issue,  being  sufficient  for  all 
practical  purposes.  No  defendant  can 
claim  the  production  of  the  commission, 
at  law  or  in  equity.  Indeed,  I  have  never 
seen  a  commission  of  administration  given 
in  Virginia.  The  form  of  a  commission 
of  administration  de  bonis  non  is  almost 
forgotten  ;  and  added  to  this,  all  atten- 

92  tion  to    pleading  ^having  for  a  long 
time  been  discontinued    in    practice, 

except  in  the  use  of  short  sentences,  as 
**nil  debet,"  **non  assumpsit,"  **fully  ad- 
ministered," &c.  the  idea  was  naturally 
adopted,  that  since  upon  the  plea  of  *'fully 
administered,"  an  executor  or  administra- 
tor could  not  defend  himself  against  the 
claim  of  a  creditor,  by  shewing  that  he 
had  converted  the  assets  to  his  own  use; 
therefore,  such  a  conversion  was  not  an 
administration ;  and  consequently,  the   as- 
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sets  80  converted,  must  go  to  the  adminis- 
trator de  bonis  non  administratis.  The 
reason  why  evidence  of  a  conversion  does 
not  support  the  plea  of  fully  administered, 
is  not  because  such  conversion  is  not  an 
administration,  but  because  it  is,  as  to  the 
creditor,  not  a  legal  administration.  As 
to  him,  it  is  a  wrong,  but  not  as  to  any 
ocher.  The  question  of  devastavit  is  not 
put  in  issue  upon  that  plea;  but  the  repli- 
cation puts  in  issue  the  amount  of  assets 
which  came  to  the  hands  of  the  executor 
or  administrator,  and  their  application  to 
the  payment  of  debts  of  equal  or  superior 
dignity,  in  a  legal  course  of  administra- 
tion, and  nothing  more.  The  jury  can 
only  find  against  the  defendant  the  amount 
of  assets  in  his  hands,  liable  to  the  cred- 
itor's demand.  11  Vin.  Abr.  312,  pi.  7. 
They  do  not  find  that  he  has  not  fully  ad- 
ministered, but  that  he  has  not  legally  ad- 
ministered, 80  as  to  bar  the  creditor. 

It  was  said  in  the  argument  of  the  cause, 
that  if  the  administrator  de  bonis  non  can- 
not claim  an  account  of  the  assets  converted 
by  an  executor  or  administrator,  against 
his  representatives,  then  in  all  cases  where 
the  representatives  of  deceased  executors  and 
administrators  have  accounted  with  admin 
istrators  de  bonis  non  for,  and  paid  over 
to  them,  such  assets,  the  estates  of  such  ex 
ecutors  or  administrators  will  be  still  liable 
to  creditors,  legatees  or  distributees,  as  if 
no  such  payment  had  been  made.  It  is  not 
proper  to  decide  this  question,  before  it 
shall  be  presented  in  a  shape  to  enable  the 
Court,  upon  full  consideration,  to  decide  it 
conclusively.  If  such  would  be  the  conse- 
quence, it  would  afi^ord  no  reason  for 
93  deciding  otherwise  *than  according 
to  our  convictions  of  what  the  law  is. 
If  any  loss  should  fall  upon  a  party,  by 
acting  under  a  mistake  of  the  law,  this 
Court  has  not  the  power  of  relieving  him. 
I  think  it  however,  not  amiss,  to  state 
now,  that  I  am  strongly  under  the  impres- 
sion, that  the  estate  of  an  executor  or  ad- 
ministrator would  not  be  liable  to  creditors, 
legatees  or  distributees,  for  the  assets  so 
paid  over,  unless  they  had,  before  pay- 
ment, asserted  their  claim  against  his  es- 
tate, by  suit;  upon  the  ground,  that  such 
payment  was  an  admission  by  the  executor 
or  administrator  of  the  executor  or  admin- 
istrator, that  the  assets  had  not  been  con- 
verted ;  as  in  the  case  of  the  money  kept 
separate  by  the  executor  or  administrator, 
as  the  property  of  his  testator  or  intestate, 
and  the  other  cases  in  equity  before  re- 
ferred to.  But,  if  the  executor  or  adminis- 
trator had  been  guilty  of  a  devastavit  by 
paying  debts  of  inferior,  before  those  of 
superior  dignity,  or  had  otherwise  com- 
mitted waste,  for  which  his  representative 
had  not  so  accounted;  in  the  first  case,  the 
estate  of  the  executor  or  administrator 
would  still  be  liable,  to  the  extent  of  such 
devastavit,  to  creditors,  and  for  the  other 
waste,  to  creditors,  legatees  and  distribu- 
tees. Packman's  Case,  6  Rep.  18,  b;  11 
Vin.  Abr.  119,  pi.  5. 

If  the  practice  of  the  country  has  been 
contrary  to  these  views,  I  do  not  find 
that  it  has  ever  been  deliberately  sanc- 
tioned by  this  Court;  n^nr  do  I  consider  it 
as  a  question  of  practice  liable  to  be  varied 


and  moulded,  according  to  the  discretion 
of  the  Court;  but,  as  a  question  of  legal 
rigtit,  depending  upon  the  commission  of 
administration,  which  alone  gives  any 
right  to  the  administrator  de  bonis  non, 
and  which  gives  him  a  right  only  to  *4he 
goods,  chattels,  rights  and  credits,  which 
were  of  the  testator  or  intestate,  at  the 
time  of  his  death  not  administered  by  the 
former  executor  or  administrator;'*  which, 
in  terms,  does  not  embrace  the  value  or 
proceeds  of  goods  converted  by  the  executor 
or  administrator;  such  proceeds  not  being 
any  part  of  the  goods  and  chattels,  rights 
and  credits,  which  were  of  the  testator  or 
intestate    at    the    time   of  his  death. 

94  This  *construction    and   effect  of  the 
terms  of  the  commission,  is  perfectly 

settled  by  the  common  law,  and  by  all  the 
legislation  which  has  any  bearing  upon 
the  question,  here  or  in  England,  aod 
which  is  in  conflict  with  any  other  con- 
struction. The  statute  giving  a  remedy  to 
creditors  against  the  executor  or  adminis- 
trator of  an  executor  or  administrator,  for 
assets  of  the  first  testator  or  intestate, 
wasted  or  converted  to  his  own  use,  by  the 
first  executor  or  administrator,  gives  to  all 
creditors  an  equal  right  to  claim  under  the 
statute,  whether  that  be  in  respect  to  the 
assets  of  the  executor  or  administrator,  as. 
for  a  simple  contract  debt  only,  or  as  for 
a  claim  of  the  first  dignity ;  so  that  the 
creditor  getting  the  first  judgment,  woald 
have  the  prior  right  to  satisfaction,  with- 
out regard  to  the  original  dignity  of  the 
debt,  and  that,  whether  his  claim  was  as- 
serted in  a  Court  of  Law  or  Equity;  which 
equality  of  right  amongst  the  creditors, 
given  by  the  statute,  would  be  utterly  frus- 
trated, by  allowing  the  administrator  de 
bonis  non  to  recover  the  funds;  since  the 
debts  would,  in  that  case,  be  payable  by 
him,  out  of  the  funds,  according  to  their 
original  legal  priorities. 

If  the  administrator  de  bonis  non  has 
not  this  right,  the  creditors  have  an  imme- 
diate remedy  against  the  executor  or  ad- 
ministrator of  the  first  executor  or 
administrator;  in  which  it  is  only  neces- 
sary to  prove  a  waste  or  conversion  to  an 
amount  sufficient  to  satisfy  the  plaintiff's 
demand,  and  not  to  settle  accurately  the 
accounts  of  the  administration  of  the  ex- 
ecutor or  administrator;  and  without  the 
intervention  of  the  administrator  de  bonis 
non,  all  creditors,  to  the  extent  of  the  fund 
in  question,  would  be  secured  by  bonds 
given  by  the  legatees  to  the  executor  or 
administrator  of  the  executor  or  adminis- 
trator, to  indemnify  him  against  debts  of 
the  first  testator,  which  may  appear  and  be 
recovered  against  him.  He  alone  being 
responsible  to  the  creditors  for  the  fund 
for  which  his  testator  or  intestate  was  re- 
sponsible, he  is  the  proper,  and  only  proper 
person,  to  whom  those  t)ond8  should  be 
given;  whereas,  if  the  administrator  de 
bonis  non  has  a  right  to  recover   this 

95  fund,    *it    will    be    burthened     with 
two    commissions     instead    of    one; 

which  would  be  paid  in  the  other  case,  or 
even  more  than  two,  if  there  were  several 
successive  administrators  de  bonis  non. 
The  creditors  would  be  delayed,  until  after 
a  tedious   litigation,  the    accounts   of   the 
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first  executor  or  admioistrator  were  fiaally 
settled  in  the  snit  of  the  administrator  de 
bonis  non,  and  he  had  been  enabled  to  co- 
erce the  payment  of  the  money,  and  their 
rights  would  be  varied  as  aforesaid.  They 
might  further  be  delayed  by  the  necessity 
of  a  suit  against  the  administrator  de 
bonis  non ;  and  so  the  legatees  and  distrib- 
utees would  also  be  delayed,  not  only  by 
the  first  snit  by  the  administrator  de  bonis 
non,  but  by  their  suit  against  him  for  a 
settlement  of  his  accounts ;  and  the  hazard 
of  loss  to  creditors,  legatees  and  distribu- 
tees, would  be  doubled,  trebled  or  quad- 
rupled, according  as  there  were  one  or 
more  successive  administrators  de  bonis 
non,  from  the  possible,  and  indeed  com- 
mon, insolvency  of  executors  and  adminis- 
trators and  their  sureties.  The  hazard  of 
the  insolvency  of  the  first  administrator  is 
unavoidable;  but  the  funds  would  be  lost 
by  the  insolvency  of  any  of  the  adminis- 
trators de  bonis  non,  if  they  received  them, 
even  althuugh  the  estate  of  the  first  execu- 
tor or  administrator  were  good.  Many 
mischiefs,  in  respect  to  delay,  expense  and 
hazard,  would  arise  from  giving  to  the  ad- 
ministrator de  bonis  non,  the  right  to  call 
the  representative  of  the  deceased  executor 
or  administrator  to  account,  without  one 
solitary  advantage  to  any  party  concerned, 
which  they  would  not  have  upon  the  con- 
trary doctrine;  and  if  this  was  a  question, 
not  of  legal  right,  (as  to  which  we  are 
bound  to  administer  the  law,)  as  it  is,  but 
a  mere  question  of  practice,  and  we  had 
authority  to  control  it  at  pleasure,  I  should 
not  hesitate  to  say,  that  every  considera- 
tion of  convenience  and  justice  should  in- 
duce us  to  adopt  the  principles,  which  I 
have  supposed  to  be  the  settled  principles 
of  law  on  this  subject. 

This  case  is  a  good  commentary  upon 
the  question,  whether  an  administrator  de 
bonis  non  has  a  right  to  call 
96  *the  representative  of  a  deceased  ad- 
ministrator to  account.  Wernick 
died  intestate,  and  Marks  administered  on 
his  estate  in  1782,  and  gave  an  adminis- 
tration bond,  with  Coleman  as  his  surety. 
The  latter  being  anxious  to  get  an  indem- 
nity, Marks  deposited  in  the  hands  of 
Douglas  S1500,  (which  was  not  equal  to  the 
amount  of  the  assets, )  to  be  held  by  him 
for  the  indemnity  of  Coleman.  Marks  dy- 
ing, Coleman  took  administration  de  bonis 
noo  on  Wernick*8  estate,  and  sued  the  rep- 
resentative of  Marks,  and  the  executor  of 
Douglas,  in  order  to  recover  the  $1500,  in 
his  character  of  administrator  de  bonis 
oon.  Douglas's  executor  answers,  that 
the  advances  made  by  his  testator  tu 
Marks,  after  the  deposit  of  the  $1500,  ex- 
ceeded that  sum.  There  is  no  intimation 
in  the  proceedings,  that  there  is  any  cred- 
itor or  distributee  of  Wernick,  who  claims 
any  thing  against  Wernick's  representa- 
tive; and  if  the  admini'strator  de  bonis 
non  has  the  right  contended  for,  such  an 
allegation  is  not  necessary  to  entitle  him 
to  recover.  Coleman  died  pending  this 
ttiit;  and  the  plaintiff  took  administration 
de  bonis  non  of  Wernick*s  estate.  Upwards 
of  forty  years  having  elapsed  since  the 
death  of  Wernick,  and  no  creditor  or  dis- 
tributee now  claiming,  there  is  the  strong- 


est reason  to  believe  that  none  will  ever 
claim.  This  at  least  is  possible ;  and  if  so, 
and  the  present  plaintiff  could  recover  the 
S1500;  then,  after  his  death,  the  next  ad- 
ministrator de  bonis  non  could  claim  it  with 
interest,  from  his  representative;  and  so  it 
would  devolve  from  administrator  de  bonis 
non,  to  administrator  de  bonis  non,  forever, 
to  the  exclusion  of  all  other  creditors  of 
the  deceased  administrators  de  bonis  non; 
the  claim  of  each  administrator  de  bonis 
non,  upon  the  estate  of  the  preceding  ad- 
ministrator de  bonis  non,  being  preferred 
in  dignity  to  any  other  debt;  a  more  per- 
fect perpetuity  than  was  ever  before  de- 
vised. 

The  scire   facias    to   revive    the   appeal 
should      be      quashed,     as     improvidently 
awarded. 

97  *JUDGE  COALTER. 

This  case  brings,  for  the  first  time, 
before  this  Court,  the  propriety  of  a  prac- 
tice, which,  it  seems  to  be  admitted,  has 
heretofore  prevailed  without  objection,  of 
an  administrator  de  bonis  non  calling  to 
account  the  executor  or  administrator  of 
the  first  administrator,  in  relation  to  the 
goods  wasted  or  converted  by  that  admin- 
istrator. The  practice,  which  also  seems 
to  have  existed,  of  the  administrator  de 
bonis  non  with  the  will  annexed,  calling 
the  administrator  or  executor  of  the  executor 
to  account  for  such  goods,  has  also  been 
incidentally  debated,  as  one  standing  on 
the  same  grounds. 

The  British  doctrines  and  authorities  have 
been  brought  fully  to  the  view  of  the  Court, 
and  will  be  first  examined,  in  regard  to 
the  practice  there;  and  if  such  a  course 
would  not  be  permitted  there,  I  will  then 
enquire  whether  there  is  anything  in  our 
laws,  which  would  make  it  inexpedient,  if 
not  unlawful,  to  change  the  practice  here. 

It  is  said,  that  in  that  country  executors 
were  entitled  to  the  surplus,  where  there 
w^s  no  residuary  clause  in  favor  of  some 
one  else,  or  something  else  in  the  will, 
shewing  that  the  executor  was  not  entitled 
to  it;  and  that,  except  as  to  creditors, 
every  thing  which  had  been  converted  by 
the  first  executor,  l>elonged  to  his  estate 
when  he  was  entitled  to  the  surplus;  and 
though  he  would  stand  as  trustee  for  cred- 
itors, and  his  estate  be  responsible  to  them, 
they  only  had  a  right  to  charge  the  fund 
in  the  hands  of  his  representatives  ;*f or,  if 
the  administrator  de  bonis  non  got  it, 
whether  necessary  for  creditors  or  not,  that 
which  might  belong  to  the  estate  of  the 
executor  would  thus  be  taken  from  it;  and 
that  therefore,  the  commission  of  the  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed, only  authorised  him  to  take 
possession  of  the  goods  of  the  testator  re- 
maining in  kind,^or  unconverted :  that  as  to 
the  administrator,  inasmuch  as  before  the 
Statute  of  Distributions,  he  was  entitled  al- 
ways to  the  surplus,  the  like  injustice 

98  •would  follow,  if  his  executor  or  ad- 
ministrator should  be  liable  to  ac- 
count, except  as  to  creditors,  for  the  assets 
converted,  and  that  consequently,  the  com- 
mission to  the  administrator  de  bonis  non 
only  gave  him  a  right  to  the  assets  re- 
maining in  kind,  or  unconverted. 

Whether  the  Statute  of  Distributions   it- 
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self  ought  to  make  any  change  in  relation 
to  the  powers  of  the  administrator  de  bonis 
non,  under  his  commission,  and  especially 
in  the  case  of  intestacy,  may  be  worthy  of 
enquiry.  One  thing,  however,  I  suppose 
must  be  admitted:  that  if  any  positive 
statute,  or  one  or  more,  which  could  not  be 
fully  carried  into  effect,  without  enlarging 
his  rights  under  his  commission,  so  as  to 
extend  them  to  such  a  subject,  had  been 
enacted,  either  directly  extending  the  power 
thereto,  or,  by  necessary  implication,  do- 
ing so,  the  commission,  though  issued  in 
the  usual  form,  would  extend  to,  and  enable 
them  to  claim,  the  fund,  as  fully  as  if, 
from  the  beginning,  such  fund  had  been 
considered  unadministered  assets.  If  it  is 
declared  by  statute,  to  be  unadministered 
assets,  the  administrator's  right  to  it, 
under  the  commission,  would  necessarily 
be  extended  to  it. 

Before  the  Statute  of  Distributions,  I  be- 
lieve it  was  admitted,  that  where  there 
was  no  residuary  clause  in  favor  of  some  one 
else,  the  executor  of  course  took  the  sur- 
plus; but,  after  that  statute,  as  the  law  pro- 
vided a  successor  to  an  undisposed  of  sur- 
plus, if  it  appeared  not  to  be  the  intention 
of  the  testator  to  give  it  lo  the  executor,  but 
to  leave  it  undisposed  of,  the  executor  was 
held  a  trustee  of  that  surplus,  for  the  next 
of  kin,  according  to  the  statute;  and  so, 
in  like  manner,  was  the  administrator,  in 
all  cases.  Whenever  the  executor  or  ad- 
ministrator then  converted  the  goods  or  any 
part  of  them,  and  died  leaving  a  surplus  in 
their  hands,  not  administered,  in  payment 
of  debts,  and  the  executor  was  not  entitled 
to  the  surplus,  they  were  considered  as 
trustees  of  that  fund,  as  well  for  creditors 
as  next  of  kin,  and  their  estates  answera- 
ble therefor.  This  fund,  before  the  stat- 
utes which  gave  a  suit  to  creditors 
99  ^against  the  representatives  of  ex- 
ecutors or  administrators,  was  a 
mere  trust  to  be  enforced  in  equity  in  favor 
of  creditors  and  next  of  kin,  &c, ;  and  it 
would  seem  to  me,  ought  regularly  to  pass 
into  the  hands  of  the  administrator  de 
bonis  non,  for  their  benefit;  and  that  his 
commission  ought  to  be  held  to  extend  to 
it,  as  it  sometimes  does  to  subjects,  which 
are  not  considered  in  equity  as  having  been 
converted.  It  seems,  however,  to  have 
been  the  practice  in  England,  either  for 
the  cteditor  or  next  of  kin  to  go  into 
equity,  and  there  reach  the  fund,  and  have 
it  applied  as  by  law  it  ought.  Whether  this 
can  be  done  in  all  cases,  without  calling 
into  Court  the  administrator  de  bonis 
non,  I  am  not  well  advised.  I  incline  to 
think  it  has  been  done  in  many  cases  with- 
out doing  so.  As  to  creditor  suing,  with- 
out makinc:  him  a  party,  it  may  be  that 
they  could  do  so,  in  cases  where  they  had 
established  the  debt  against  his  predecessor ; 
but  where  that  was  not  the  case;  and  un- 
less it  appeared  that  there  was  no  dispute 
or  difficulty  as  to  that  matter,  I  presume 
he  must  make  the  administrator  de  bonis 
non  a  parly;  for  neither  he,  nor  the  dis- 
tributees, would  be  bound  by  a  decree 
charging  the  estate  with  a  debt,  in  a  suit  to 
which  they  were  no  parties.  There  may 
be  some  peculiar  cases,  such  as  actions  for 
escapes,  on    mesne  process,    before  a  debt 


has  been  established,  in  which  the  debt 
must  be  proved,  in  order  to  shew  the  in- 
jury that  has  been  done;  but  if  there  are 
such,  it  proceeds  from  the  necessity  of  the 
case,  and  because  the  party  who  has  done 
the  wrong,  is  not,  in  this  way,  to  shield 
himself  from  the  consequences  of  his  own 
acts ;  but  it  will  be,  to  me  at  least,  a  new 
doctrine,  if  a  decree  or  judgment  can  be 
recovered,  so  as  to  charge  an  estate  with  a 
debt,  without  a  representative  of  the  estate 
being  before  the  Court.  If  such  decree 
would  not  charge  the  estate,  so  as  to  end 
the  matter,  it  would  be  for  want  of  the 
necessary  parties;  and  if  it  did  not  end  the 
matter,  such  decree  would  be  wrong. 

When  the  next   of  kin    come,  I    presume 
they  must  all  come,  and  they  of  course  be- 
ing   entitled    to   the  administration, 

100  *would  be  entitled  to  the    fund,    sub- 
ordinate always  to  creditors,  who  can 

pursue  the  fund  in  their  hands,  and  to  secure 
whom  a  Court  of  Equity  in  England  will 
require  bond  to  refund,  whenever  it  is 
deemed  necessary.  But,  if  some  of  them 
only  have  been  appointed  administrators 
de  bonis  non,  or  it  has  been  granted  to  a 
stranger,  then  if  the  suit  is  by  the  next  of 
kin,  the  administrators  themselves  would  be 
parties  plaintiff,  with  others.  But  whether, 
in  the  case  of  the  stranger,  they  can  proceed 
without  making  the  administrator  de  bonis 
non  a  party,  may  be  a  question ;  for  he 
represents  creditors,  may  have  paid  debts 
himself,  and  this  fund  may  be  necessary 
to  reimburse  him,  &c. ;  and  there  beinir 
such  a  representation  of  the  estate,  of 
which  this  fund  is  a  part,  it  may  be  and 
probably  is  necessary,  that  he  shoud  be  a 
party. 

Be  this  as  it  may,  there  are  certainly 
many  cases  in  England,  in  which  the  next 
of  kin  have  recovered  against  the  executor 
himself  such  fund,  when  he  was  not  en- 
titled to  the  surplus,  but  claimed  to  hold  it. 

In  the  case  of  Corden  v.  Noden,  Prec.  in 
Ch.  12;  Ibid.  92,  the  testator  gave  legacies 
to  his  relations,  amounting  to  nearly  the 
whole  of  his  estate,  and  ^Iso  gave  legacies 
to  his  executors,  and  lived  several  years, 
during  which  he  increased  his  estate  con- 
siderably. In  a  suit  by  the  next  of  kin 
against  them,  they  were  decreed  to  distrib- 
ute it.      . 

So  in  Farrington  v.  Knightly,  Ibid.  566, 
there  was  a  similar  decree,  and  it  was  there 
said,  that  since  the  Statute  of  Distribu- 
tions, the  succession  to  a  personal  estate 
is  as  much  established,  as  to  real  before  the 
statute;  and  that  the  executors  should 
claim  to  have  the  surplup  to  their  own  use, 
because  they  are  made  executors,  would  be 
to  construe  the  will  by  a  rule  which  prob- 
ably the  testator  did  not  understand ;  for,  he 
might  be  ignorant  of  the  import  of  the 
word  executors,  or  never  intended,  by  mak- 
ing them  such,  to  give  them  his  personal 
estate ;  and  that  here  it  would  be  more  un- 
reasonable, because  they  had  legacies  given 
)hem.     So   that    executors,    says  the 

101  Judge,  are  but  trustees,  and  *are   to 
have  nothing  more  to  their   own  use, 

than  what  the  testator  plainly  intended 
them  as  legatees  or  devisees,  and  not  the 
whole  residuum  by  virtue  of  the  executor- 
ship.    The  Lord  Chancellor  then  pats  this 
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case:  If  A.  and  B.  severally  make  their 
wills,  and  make  C.  executor;  and  A.  gives 
him  the  surplus,  but  B.  does  not,  and  then 
C.  dies  intestate;  in  this  case,  the  personal 
estate  of  A.  and  B.  shall  go  several  ways. 
For,  the  administrator  of  C.  is  admitted  to 
the  administration  of  the  personal  estate 
of  A.  but  the  next  of  kin  are  to  have  ad- 
ministration to  him;  which  proves  that 
C.  as  to  that,  was  but  a  trustee.  Now,  al- 
though the  next  of  kin  of  B.  might  come 
into  equit>',  according  to  the  British  prac- 
tice, without  taking  out  administration  de 
bonis  non  to  B.  and  get  this  surplus,  or 
the  administrator  of  C.  might  retain  the 
surplus  of  A's  estate,  without  taking  ad- 
ministration de  bonis  non  to  A.  (that  be- 
ing considered  there  the  shortest  way,  as 
creditors  could  still  pursue  the  fund,)  yet 
they  might  take  the  administration  de 
bonis  non,  and  it  is  their  right  to  do  so; 
which  gives  them  the  right  to  claim  im- 
mediately, and  without  this  form. 

This  doctrine  is  exemplified  also  by  the 
case  of  Rach field  v.  Careless,  2  P.  Wms. 
158,  where  a  legacy  of  51.  was  given  to  the 
executor  for  his  care  in  fulfilling  the  will. 
£te  notwithstanding  claimed  to  hold  the  sur- 
plus, and  the  next  of  kin  sue  for  it.  It 
was  there  declared,  that  the  bequest  of  51. 
amounted  to  a  declaration  of  the  trust,  es- 
pecially considering  that  it  is  a  funda- 
mental rule  in  a  Court  of  Equity,  that  an 
executor  is  but  a  trustee;  and,  on  his  dy- 
ing intestate,  so  much  of  the  testator's 
personal  estate  as  remains  unadministered, 
must  go  to  the  testator's  next  of  kin,  to  wit, 
to  the  administrator  de  bonis  non.  and  not 
to  the  administrator  of  the  executor.  I  will 
here  remark,  that  in  both  these  cases,  the 
Judges,  when  speaking  of  the  right  to  the 
thing,  speak  of  it  as  bftlonging  to  the  ad- 
ministrator de  bonis  non,  as  distinguished 
from  the  administrator  of  the  execu- 
102  tor.  As  to  the  jurisdiction  of  *equity 
to  give  it  immediately  to  one  who 
may  ultimately  be  entitled  to  receive  it 
from  the  one  having  the  right  to  receive  it 
in  the  first  instance,  it  is  another  question. 

I  take  it  that  the  Judge  in  this  last  case, 
could  not  have  intended  to  say,  that  the 
unconverted  assets  went  to  the  administra- 
tor de  bonis  non.  No  one  could  doubt  that ; 
for,  no  one  else  could  get  them.  The  next 
of  kin,  unless  they  administered,  could 
not.  They  remained  without  an  owner, 
UQtii  administration ;  when  the  legal,  not 
the  equitable  right  to  them,  would  vest  in 
the  administrator  de  bonis  non.  This  was 
not  a  suit  to  recover  such  unadministered 
assets,  or  no  such  decree  could  have  been 
given ;  and  it  cannot  be  supposed,  I  pre- 
Butne,  that  if  the  next  of  kin  had  taken 
administration,  they  could  not  have  recov- 
ered this  subject,  not  administered  in  pay- 
ment of  debts,  in  that  character;  but  must 
fine  merely  as  next  of  kin.  It  is  because 
they  would  be  entitled  to  it  in  that  charac- 
ter, and  because  it  is  an  equitable  subject 
in  the  hands  of  a  trustee,  that  they  may 
come  at  once  into  equity,  where  substance 
alone  is  regarded,  and  call  the  trustee  to 
account,  without  the  form  of  taking  ad- 
ministration. 

So,  too,  before  the  statute  of  Charles, 
creditors    where   also   relieved    in    equity, 


and  indeed  in  one  case  in  the  Exchequer, 
they  were  sustained  at  law  before  that  stat- 
ute, on  the  principles  of  the  civil  law. 
3  Keb.  517.  But  that  case  seems  not  to 
have  been  approved  of,  or  followed  up. 

Thus,  in  Chamberlayne  v.  Chamber- 
layne,  1  Ch.  Cas.  257,  a  few  years  before 
the  statute  of  Charles,  it  was  ruled,  that 
if  an  executor  make  devastavit  and  die, 
bis  executor  is  liable  to  make  it  good  to 
the  creditors,  if  he  has  assets  from  the  ex- 
ecutor. 

So,  in  Vanacre's  Case,  lb.  303,  the  same 
was  ruled,  and  the  creditors  directed  to 
come  to  account,  and  have  satisfaction  pro- 
portionably;  and  it  is  there  said,  that  an 
executor,  in  case  of  devastavit,'  is  to  be 
Considered  in  the  nature  of  a  trustee  of  an 
estate. 

103  *So,    in    Price  v.    Herbert,  2    Ch. 
Cas.  217,  the  Lord   Chancellor    said, 

^ ^Although,  by  the  common  law,  when  the 
executor  wastes,  his  executor  shall  not  be 
Hable,  because  it  is  a  personal  wrong,  it  is 
otherwise  here;  and  the  common  law  will 
come  to  it  at  last;*'  and  it  was  decreed 
that  the  executor  should  answer  for  the 
waste,  as  far  as  he  has  assets. 

These  cases  would  seem  to  be  founded  on 
the  waste  by  the  executor,  which  happens 
when  judgment  has  been  recovered  against 
him,  and  nulla  bona  returned.  I  have  seen 
no  case,  nor  have  I  searched  sufficiently  to 
say  that  there  are  none,  where  a  debt  has, 
in  the  first  instance,  been  set  up  in  a  suit 
charging  such  waste  in  a  bill  in  equity ; 
but,  I  am  content  for  the  present  to  say, 
that  it  may,  if  proper  parties  are  before 
the  Court. 

But,  as  was  predicted  by  the  Judge,  the 
common  law  did,  in  a  short  time  thereaf- 
ter, come  to  it  to  a  certain  extent,  by  the 
statute  of  30th  Char.  2,  explained  and  ex- 
tended by  that  of  William  &  Mary.  Those 
statutes  in  substance  provided,  as  ours  has 
since  done,  that  all  and  every  the  executors 
and  administrators  of  any  person  or  persons, 
who,  as  executor  in  his  own  wrong,  and 
the  executor  or  administrator  of  an  executor 
or  administrator  of  right,  who  shall  waste 
or  convert  to  his  own  use,  goods,  chattels  or 
estate,  of  his  testator  or  intestate,  shall  be 
liable  and  chargeable  in  the  same  manner, 
as  his  testator  or  intestate  might  have 
been. 

It  is  contended,  that  this  statute  gives  a 
right  to  the  creditor  to  sue  the  executor  or 
administrator  of  an  executor,  or  the  execu- 
tor or  administrator  of  an  administrator, 
when  the  executor  or  administrator  has 
wasted,  not  only  in  the  case  where  the 
creditor  has  recovered  a  judgment  against 
the  executor  or  administrator,  and  had  a 
return  of  nulla  bona,  so  as  to  fix  the  dev- 
astavit on  him ;  but  to  sue  on  a  bond  or 
other  chose  in  action ;  and  not  only  to  set 
up  that  debt  at  law  against  the  estate,  but 
to  suggest  and  prove  a  devastavit  in  the 
executor    or    administrator.     I  doubt 

104  this;  *and  if  this  is  not  the  case,  but 
if   he  can  only  sue  under  this  statute 

for  a  devastavit,  when  he  could  bring  such 
suit    against    the    executor,  then    a    large 
class  of  creditors  could  not  sue   under   this 
statute. 
It    becomes  necessary,  therefore,  in    the 
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first  place,  to  enquire,  under  what  circum- 
stances the  executor  himself  was  liable  to 
an  action  for  a  devastavit,  and  see  the  rea- 
son why  he  was  so  liable;  and  then  see 
how  far  those  reasons  and  others  will  bear 
me  out  in  supposing,  that  his  executor  or 
administrator  ought  not  to  be  liable  in 
any  other  manner,  or  in  any  other  case. 

The  case  of  Wheatley  v.  Lane,  1  Saund. 
216,  is,  perhaps,  the  first  case  but  one, 
which  clearly  decided  this  question.  There 
the  creditor  had  obtained  a  judgment 
against  the  execjtor,  who,  he  alleges,  had 
wasted  the  assets,  &c. ;  and  the  action  is 
in  the  debet,  suggesting  this  waste,  &c.  It 
was  triec]  on  a  demurrer  to  the  declaration, 
and  many  objections  were  made;  amongst 
others,  that  it  was  an  action  of  debt  for  a 
tort,  which  dies  with  the  person ;  and  if 
debt  will  lie,  it  may  be  brought  against  his 
executor;  and  that  for  the  same  reason  that 
this  action  is  brought  on  a  judgment 
against  him,  it  might  be  brought  on  a 
judgment  against  the  testator,  or  on  a  bond 
entered  into  by  him,  Ac. ;  that  in  case  the 
action  would  survive,  it  would  be  doubtful 
whether  it  would  be  debt  on  a  judgment  or 
simple  contract,  &c.  But,  the  action  was 
sustained. 

It  win  be  found,  however,  that  though 
attempts  were  made  to  carry  it  further, 
this  action  of  debt  for  a  devastavit  against 
the  executor  himself,  has  never  been  sus- 
tained, except  where  a'  judgment  has  been 
first  obtained  against  him,  in  which  assets 
have  been  admitted,  or  found  to  be  in  his 
hands,  and  where,  on  a  return  of  nulla 
bona,  it  appeared  that  he  had  wasted  them. 
It  was  held,  too,  that  it  did  not  survive 
against  his  executor  or  administrator;  and 
therefore,  the  statutes  giving  the  suit 
against  them,  were  enacted.  It  was  also 
held  that  this  action  for  a  waste  by  the  ex- 
ecutor, did  not  lie  against  him  on  a 
105  judgment  against,  or  *on  a  bond  ex- 
ecuted by,  his  testator,  notwithstand- 
ing the  privity  between  them,  because  of 
the  difficulty  of  pleading  and  making  a 
proper  defence,  Ac. ;  and  because  it  was 
with  difficulty  the  action  was  introduced, 
and  the  Courts  would  not  carry  it   further. 

All  the  reasons  why  it  should  not  be  sus- 
tained, in  such  case,  against  the  executor 
himself,  apply,  if  possible,  with  ten-fold 
force,  to  shew  that  it  ought  not  to  lie 
against  his  executor  or  administrator;  and 
hence  it  no  doubt  has  followed,  that  we 
see  no  case  in  which  this  action  has  been 
sustained,  since  the  statute,  against  the 
executor  or  administrator  of  an  executor 
or  administrator,  except  on  a  judgment 
against  the  executor  or  administrator,  es- 
tablishing the  debt,  and  fixing  a  devastavit 
on  him.  It  is  founded  on  the  tort,  and 
though  there  is  also  a  judgment,  it  never- 
theless ranks  only  as  a  simple  contract 
claim;  and  notwithstanding  Sergeant  Wil- 
liams, in  his  note  on  the  above  case  in 
Saunders,  seems  to  intimate  that  it  may  be 
sustained  against  the  executor  or  adminis- 
trator of  the  executor  or  administrator, 
without  a  previous  judgment  establishing 
a  devastavit,  yet  he  cites  no  case  to  sup- 
port his  position;  and  I  therefore  take  it 
for  granted,  that  none  such  had  then  oc- 
curred.    I  feel  confident  that   he    had    not 


examined  the  matter  with  reference  to  the 
pleadings,  or  he  never  could  have  come  to 
that  conclusion. 

How  an  administrator  of  an  executor  can 
be  privy  to  the  first  testator,  so  as  to  de- 
fend himself  against  a  suit  brought  oa  a 
bond  executed  by  the  testator,  I  cannot 
perceive.  The  only  case  which  looks  at  all 
that  way,  is  that  of  Trivett  v.  Jeffries, 
given  to  us  in  4  Vin.  Supp.  192.  pi.  2;  and 
which  was  a  suit  against  the  executors  of 
an  administrator,  on  the  bond  of  the  intes- 
tate, and  was  prosecuted  on  this  ground, 
as  I  understand  the  case.  The  administra- 
tor, at  his  death,  had  goods  of  the  intestate, 
not  converted  or  wasted,  enough  to  pay 
the  debt.  These  came  to  his  executors,  and 
were  in  their  hands  at  the  institution 

106  *of  the  suit.     There  was  no  waste  by 
the  executor,  charged.     There  was  no 

administrator  de  bonis  non;  and  the  ques- 
tion was,  whether  these  goods  could  be 
charged  in  the  hands  of  the  executor  of  the 
administrator,  as  they  might  have  been  in 
his  hands.  It  was  held  that  the  action 
could  not  be  sustained,  though  there  was  a 
verdict  finding  that  there  were  assets,  as 
alleged;  for,  there  was  no  privity  between 
the  executor  and  intestate. 

It  was  said  that  it  could  not  be  main- 
tained at  common  law  for  that  reason ;  that 
it  could  not  be  under  the  statutes  of 
Ch.  2,  and  Wm.  &  Mary,  for  there  was  no 
devastavit  in  the  executor  charged;  and 
hence  it  has  been  supposed  that  this  was 
impliedly  saying,  that  such  devastavit 
might  have  been  charged  in  that  case,  so 
as  to  bring  it  within  the  statute.  But  I  do 
not  think  so.  What  was  meant  was  this; 
that  a  devastavit  must  be  charged  to  bring 
the  cz^se  within  the  statute;  but  here  it 
was  not  only  not  charged,  but  it  was  not  a 
case  in  which  such  charge  could  be  made; 
for,  it  is  on  a  bund  of  the  intestate,  not  on 
a  judgment  against  the  administrator. 

It  surely  could  not  have  escaped  the  Court 
in  that  case,  that  a  charge  of  a  devastavit 
would  not  have  created  any  privity  between 
the  executors  and  the  intestate,  so  as  to 
have  enabled  them  to  defend  that  suit;  to 
plead  that  it  was  not  the  act  and  deed  of 
the  intestate,  obtained  from  him  by  duresse, 
or  that  he  had  paid  it  in  his  life-time,  Ac. 
How  could  such  debt,  in  the  first  instance, 
be  set  up  against  them,  so  as  to  charge  the 
estate  of  the  intestate  in  their  hands?  Did 
the  statute  mean  to  alter  the  common  law, 
which  requires  that  the  suit  which  is  to  es- 
tablish the  debt,  shall  be  brought  against 
him  who  is  privy  to,  and  represents  as  well 
the  person,  as  the  estate,  of  the  intestate? 
It  never  has  been  so  held,  and  never  can 
be.  It  has  only  been  held  to  continue 
the  action  which  once  accrued  against  the 
executor  or  administrator  for  a  devastavit, 
and  which,  if  not  given  against  his  ex- 
ecutor or  administrator,  would  die  with 
him. 

107  *In  addition  to  the  above   cases  on 
this  subject,  I  refer  to   the   cases   of 

Berwick  v.  Andrews,  reported  in  1  Salk. 
314,  and  2  Ld.  Raym.  971 ;  to  an  anonyinons 
case  in  1  Vent.  292;  to  Ent  v.  Withers, 
Ibid.  321,  which  will  be  found  also  more 
fully    stated    in    3    Keb.    797,  and   825;  t» 
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Batharst's  Case,  2  Vent.  40;  and  to  Brown 
V.  Collins,  3  Keb.  462. 

But,  the  administrator  of  an  executor  is 
sued  00  a  bond  of  the  testator,  charging  a 
devastavit  in  the  executor,  and  he  pleads 
that  the  executor  fully  administered,  and 
it  turns  out  that  he  did  pay  away,  in  dis- 
cbarge of  debts,  the  whole  of  the  assets 
which  he  had  converted,  but  they  are  debts 
of  inferior  dignity  to  the  bond.  Still,  I 
maintain  that  this  is  not  necessarily  and 
per  se  a  devastavit ;  for,  he  may  have  left 
assets  enough  in  kind  to  pay  the  debt,  and 
which  have  gone  over  to  the  administrator 
de  bonis  non,  and  which  would  have  been 
rendered  in  execution,  had  judgment  been 
recovered  against  the  executor.  Surely 
this  would  be  a  good  defence ;  otherwise, 
however  large  the  estate,  no  executor  ought 
to  pay  debts  of  inferior  dignity,  without 
first  converting  the  whole  of  the  assets; 
for,  if  he  does,  and  dies,  and  the  uncon- 
verted assets  go  to  the  administrator  de 
bonis  non,  who  wastes  them,  the  estate  of 
the  executor  will  be  answerable.  Any 
course  of  decision,  leading  to  such  injus- 
tice, can  never  have  my  support.  He  has 
a  right  to  make  the  defence,  or  he  has  not ; 
and  if  he  has,  how  is  it  to  be  tried  in  this 
suit  at  law  on  the  bond?  Assets  enough,  or 
some  assets,  may  have  gone  to  the  admin- 
istrator de  t>onis  non.  He  may  have  viasted 
or  paid  debts  of  inferior  dignity;  and  if  he 
has,  who  is  to  sustain  the  loss?  And  how 
is  this  to  be  established  in  a  suit  to  which 
he  is  no  party? 

Again.  In  England,  this  claim,  as  be- 
fore said,  is  but  in  nature  of  a  simple  con- 
tract; and  there,  if  the  executor  or 
administrator  of  the  executor  or  adminis- 
trator, pays  out  debts  of  any  dignity,  he 
stands  safe;  but  here,  the  claim,  if  sued 
for  by  the  administrator  de  bonis  non,  if 
he  can  sue  for  it,  or  by  the  legatees  or 
108  next  of  kin,  is  a  debt  of  *the  first 
dignity.  But  if,  in  a  suit  at  law  by 
the  creditor,  it  would  only  rank  as  in  Eng- 
land, there  will  be  difiBculties  and  dangers 
here  on  all  sides,  which  would  not  beset 
the  road  to  justice  in  England.  I  incline 
to  think  that  would  be  its  rank  at  law.  It 
is  founded  on  the  tort,  according  to  the 
very  terms  ot  the  statute  giving  the  suit; 
and  which  leaves  it  at  law,  as  in  Eng- 
land. How  a  Court  of  Equity  would  con- 
sider it,  on  principles  of  substitution,  and 
permitting  the  creditor  to  stand,  as  it 
were,  in  the  shoes  of  the  next  of  kin,  &c. 
is  another  matter. 

Restrain  the  cases,  then,  to  those  in 
which  a  debt  has  been  established  in  a  suit 
against  the  executor  or  administrator,  and 
the  devastavit  fixed,  and  all  those  difficul- 
ties vanish.  This  fixes  a  debt  against  the 
executor,  and  there  is  no  plea  of  fully  ad- 
ministered, except  as  to  his  estate. 

Thus  far,  then,  I  am  willing  to  admit 
that  in  England,  the  practice  has  been  for 
the  creditor  to  sue  under  these  statutes, 
where  a  devastavit  had  previously  been 
fixed  by  judgment  as  aforesaid ;  and  when 
that  was  not  done,  they  went  into  equity, 
either  against  the  executor  or  administrator 
of  the  executor  or  administrator,  or  the 
legatees  or  distributees,  &c.  as  the  case 
might   be;    inasmuch    as    the    Courts     of 


Equity  were  open  to  them,  as  well  before 
as  since  the  statutes.  But,  our  practice  haa 
been  different.  Here  the  administrator  has 
gone  for  the  fund,  as  has  been  first  stated. 
This  practice  will  be  found  to  have  orig- 
inated, in  the  first  instance,  in  positive 
statute,  passed  upwards  of  a  century  and  a 
half  ago;  and  even  if  that  statute  has  been 
repealed,  or  its  policy  changed  by  a  subse- 
quent statute,  ( which  I  will  hereafter  deny. ) 
still  it  will  be  found  that  our  laws  on  the 
subject  of  executors  and  administrators, 
and  o!  the  estates  of  testators  and  intes- 
tates, have,  from  time  to  time,  during  that 
whole  period,  undergone  so  many  changea 
and  alterations  from  those  of  England,  all 
concurring  to  shew  the  propriety  of  oui 
practice,  and  enacted  under  a  full  knowledge 
of  its  existence,  and  many  of  which 

109  laws,  it  seems  to  me,  cannot  *well 
stand  or  be  executed  under  the  pro- 
posed change  of  practice;  that  I  think  that 
practice,  if  not  now  sanctioned  by  positive 
law,  has  an  equally  legal  and  sure  founda- 
tion. Hence  it  has  followed,  that  there 
being  no  necessity  for  creditors  to  resort  to 
their  remedy  at  law  under  the  statute,  even 
where  they  had  judgments,  or  to  equity 
where  they  had  not,  inasmuch  has  the  ad- 
ministrator de  bonis  non  got  in  the  fund, 
we  heai  of  no  suits  either  of  the  one  kind 
or  the  other  by  creditors. 

As  to  legatees  or  distributees  coming  into 
Court  directly,  and  where  there  is  no  ad- 
ministrator de  bonis  non,  or  where  there 
is,  without  bringing  him  in  as  a  party,  in 
order  to  reach  such  fund  and  distribute  it, 
the  principles  of  our  decisions,  as  I  under- 
stand ttaem,  are  opposed  to  such  pretension. 
Here,  it  is  considered,  as  I  understand, 
that  every  fund  that  is  subject  to  debts, 
must  go  into  the  hands  of  one  who  can  be 
sued  at  law  for  the  debt,  who  gives  bond 
and  security,  can  be  ruled  to  counter-secu- 
rity or  displaced,  and  the  fund  taken  from 
him ;  and  it  is  not  enough  that  the  party 
may  be  entitled,  after  debts  are  paid. 
Hays  V.  Hays,  5  Munf.  418.  We  have,  it 
is  true,  made  some  exceptions  to  this;  as 
where  a  suit  has  been  long  pending,  no  debts 
appearing,  &c.  on  the  party  giving  bond 
and  security.  But,  bond  from  such  a  party 
is  not  like  that  of  an  administrator.  He 
can  be  displaced  in  a  summary  way,  Ac. 
but  the  legatee  cannot.  The  structure  of 
our  laws,  then,  arising  from  the  situation 
of  our  country,  is  different  in  this  respect, 
as  in  many  others,  from  those  in  England ; 
and  hence  the  propriety,  and  indeed  the 
necessity,  of  a  different  practice. 

But,  suppose  that  in  England,  (as  I  in- 
cline to  think  it  is  here,  at  least  since  the 
Act  of  1785,)  there  was  no  such  thing  as 
an  executor  having  the  surplus,  except  by 
express  residuary  bequest ;  and  let  us  go 
further,  and  suppose  that  no  such  thing 
had  ever  existed  there,  either  as  to  execu- 
tors or  administrators;  can  it  be  supposed, 
that  it  ever  would  have  been  doubted  that 
the  administrator  de  bonis  non  was  entitled 
to    get  into  his  hands  every  thing  to 

110  which  creditors  *and  next  of  kin  were 
entitled?    The  reason  for  the  contrary 

opinion  and  practice  never  would  have  ex- 
isted, and  we  cannot  presume  the  practice 
would.     But,  our  early  laws  expressly  gave 
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the  right  to  the  administrator  do  bonis 
non,  to  call  in  this  fund. 

The  Act  of  1661,  2  Hen.  Stat,  at  Large, 
92,  provides,  that  where  an  administrator 
dies  before  he  has  fciven  an  account  of  the 
estate  and  obtained  his  quietus,  the  Court 
may  grant  the  administration  of  that  es- 
tate, so  not  accounted  for,  to  some  other 
person,  who  may,  by  virtue  thereof,  call 
the  heirs,  executors  or  administrators  of 
the  former  administrator  to  an  account, 
who  shall  pay  out  of  the  deceased  adminis- 
trator's estate,  all  such  debts  as  shall  be 
found  due  to  the  estate  he  administered 
on,  in  the  first  place. 

Again.  By  the  Act  of  1705.  3  Hen.  Stat. 
371,  sec.  13,  it  is  provided,  that  where  any 
person  is  chargeable  as  executor  or  admin- 
istrator, or  otherwise,  with  the  estate  of 
any  person  deceased,  and  shall  die  so 
chargeable,  the  estate  of  such  person  shall 
be  liable  to  pay  and  satisfy  such  other  de- 
ceased person's  or  orphan's  estate,  before 
any  other  debt,  &c.  Thus,  the  provisions 
of  the  other  Act,  are  extended  to  executors 
as  well  as  administrators,  not  only  as  to 
the  dignity  of  such  debt,  but  as  to  the  ac- 
countability to  the  administrator  de  bonis 
non ;  for,  in  no  other  way  can  it  come  to 
the  estate;  and  it  was  not  until  long  after 
this,  (viz.  in  1730,)  that  we  had  a  statute, 
4  Hen.  Stat.  285,  similar  to  those  of  Char.  2, 
and  Wm.  &  Mary,  empowering  creditors 
to  sue.  Mark  the  phraseology  of  this  law. 
The  estate  of  the  trustee  shall  be  answera- 
ble. How?  Not  by  suit  against  the  heir, 
legatee,  &c. ;  but  the  representatives  of  the 
personal  estate  most  certainly.  To  whom 
answerable?  To  the  deceased  person's  es- 
tate; not  to  the  heir,  distributee,  &c.,  but 
to  him  who  has  a  right  to  the  personal  es- 
tate, to  wit,  the  administrator  de  bonis  non. 
Our  Courts  of  Equity,  then,  as  early  as 
1661,  had  jurisdiction  at  the  suit  of  the  ad- 
ministrator de  bonis  non,  to  call 
111  *the  representatives  of  the  first  ad- 
ministrator to  account;  and  since 
1705,  to  call  the  executor  or  administrator  of 
an  executor  to  account;  and  it  has  been 
constantly  the  practice  to  do  so. 

Shall  an  after  statute,  then,  giving  a 
right  to  ci editors  to  sue  in  a  particular 
case,  be  considered  as  operating  more  than 
to  give  a  remedy  cumulative,  as  it  were,  to 
creditors  in  such  cases;  or  shall  it  be  con- 
sidered as  abrogating  a  practice,  which 
that  gteat  feature  in  the  law,  in  relation 
to  the  priority  of  such  claims,  seems  to  me 
to  require  a  continuance  of,  merely  because 
subsequent  Acts  may  not  repeat  and  con- 
tinue, in  the  precise  te^ms  of  the  Act  of 
1661,  the  liability  to  the  administrator  de 
bonis  non?  And  this,  under  the  idea  of  a 
legal  right  in  the  creditor  to  be  protected 
from  the  effects  of  a  statute,  passed  twenty- 
five  years  before  the  Act,  under  which  he 
claims  this  right.  This  statute,  then,  can- 
not repeal  or  alter  that  of  1705. 

Our  Courts  are  full  of  cases  of  suits  by 
the  administrator  de  bonis  non  claiminfc 
such  a  fund.  This  is  one  of  them,  in  which 
no  one  thought  of  the  objection  until  it 
came  here.  On  the  other  hand,  where  are 
the  cases  of  suits  by  creditors  against  the 
representatives  of  executors  or  administra- 
tors, either  at  law  or  in  equity?    How  have 


they  been  prosecuted?  Have  they  set  np 
the  debt  in  such  suit,  or  have  they  first 
sued  the  administrator  de  bonis  non  for 
that  purpose? 

But,  suppose  the  administrator  de  bonis 
non  says  to  the  creditor,  *^I  have  no  assets; 
go  against  the  representative  of  my  prede- 
cessor; he  wasted  assets  enough  to  pay 
your  debt."  But,  the  creditor  says,  **Trne, 
I  have  found  that  out;  but  your  predecessor 
left  no  estate  beyond  enough  to  pay  his 
own  bond  debts.  My  claim  is  in  the  nature 
of  a  simple  contract,  and  of  inferior  dig- 
nity. Your's  would  stand  higher ;  you  must 
go;"  or  **I  cannot  go,  because  I  have  no 
judcrment  establishing  a  devastavit."  What 
could  the  administrator  de  bonis  non  say 
to  this?  If  he  failed,  would  or  would  it 
not  be  a  devastavit? 

112  *All    these  inconveniences  may  be 
avoided    by    adhering   to  the  present 

practice ;  for,  if  the  administrator  de  bonis 
non  has  a  right  to  call  for  all  the  assets 
not  administered,  that  is,  not  paid  away 
in  debts,  by  the  executor  or  first  adminis- 
trator, and  the  creditor  establishes  his  debt 
against  him,  and  he  has  properly  adminis- 
tered all  the  effects  which  have  come  to 
his  hands;  and  this  creditor  cannot  be  paid, 
and  if  the  executor  or  first  administrator 
has  paid  debts  of  inferior  dignity,  not 
leaving  enough  to  pay  this  debt;  then,  the 
way  is  open  and  plain  for  him  to  go  into 
equity  against  the  estate  of  that  party  who 
has  done  him  this  injury. 

Whether  the  executor,  in  this  State,  has 
been  entitled  to  the  surplus,  since  the  Act 
of  1785,  has  never  been  brought  before  this 
Court,  and  ought  not  to  be  decided  inciden- 
tally :  but  as  some  reasons  have  been  given 
to  shew  that  he  may,  I  will  merely  observe, 
that  as  before  shewn.  Courts  of  Bk)uity. 
ever  since  the  Statute  of  Distributions, 
have  treated  them,  whenever  they  could,  as 
trustees.  Our  early  statutes,  before  cited, 
clearly  treated  them  as  such,  and  gave  the 
surplus  to  the  administrator  de  bonis  non. 
All  our  laws,  in  short,  requiring  them  to 
give  bond,  holding  them  to  counter  secu- 
rity, &c.  have  placed  them  more  in  that 
character,  than  they  stood  in  England.  It 
is  just  too.  that  in  all  cases  they  should  be  so. 
And  it  was  on  a  view  of  those  ancient  stat- 
utes, that  I  said  in  Dykes  v.  Woodhouse,  3 
Rand.  312,  that  if  this  question  was  res 
nova,  I  would  have  serious  doubts  about  it. 
even  before  the  Act  of  1785. 

When  the  Act  of  1785  was  about  to  pro- 
vide for  the  succession  to  intestate's  estates, 
and  provides  that  when  any  one  shall  die  in- 
testate as  to  his  goods  and  chattels,  or  any 
part  thereof,  what  did  the  Legislature  mean 
by  the  words  or  any  part  thereof?  If  they 
intended  a  partial  intestacy  as  it  regarded 
an  executor,  by  making  an  executor  only 
of  a  part,  it  was  unnecessary  to  use  those 
words ;  for,  the  general  law,  as  it  before 
stood,  distributed  in  such  cases.  So  too, 
of  a  total  intestacy,  as  it  regarded  the 

113  appointment  *or   qualification  of  an 
executor,  either   because  no  executor 

is  named,  or  because  the  executor  refuses. 
In  these  cases,  although  there  is  a  will  be- 
queathing the  whole  or  greater  part  of  the 
estate,  there  is  a  technical  intestacy;  inso- 
much, that  an  administration  with  the  will 
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or  testameat  annexed,  is  to  be  granted. 
But,  in  all  these  cases,  the  surplus  would 
be  distributed  under  the  law  as  it  before 
stood.  To  confine  the  words,  then,  to 
those,  or  like  cases,  might  seem  to  impute 
to  the  Legislature  a  work  of  supereroga- 
tion. The  matter  in  hand  was  to  provide 
bow  estates  shall  go  by  law,  if  the  owner 
has  not  declared  his  wish  on  the  subject. 
If  he  has,  that  wish  must  stand,  although  he 
has  not  appointed  an  executor,  and  in  legal 
phase,  is  intestate.  It  did  not  mean,  then, 
that  kind  of  intestacy ;  for,  it  does  not  dis- 
pose of  the  estate  in  that  case.  But  at 
present,  it  seems  to  me,  that  it  intended 
to  provide,  that  when  the  owner  gave  no 
other  destination  to  his  property  by  will, 
with  or  without  an  executor,  he  was  to  be 
considered  as  intestate  in  that  sense  of  the 
word,  as  to  such  property,  and  that  it 
shonld  be  distributed.  This  gives  an  oper- 
ation and  meaning  to  the  words,  and  would 
introduce  something  new,  or  settle  what 
might  have  been  before  doubtful;  and  in 
this  way,  we  can  account  for  their  intro- 
duction. 

If  my  impressions  are  right  as  to  this 
matter,  it  is  surely  an  additional  reason 
why  we  should  adhere  to  the  present  prac- 
tice, as  one  reason  for  not  giving  the  fund 
to  the  administrator  de  bonis  non  no  longer 
exists. 

But  it  is  said,  that  the  Act  of  1711,  re- 
pealing all  Acts  within  its  purview,  not 
having  re-enacted  the  provisions  above 
noticed  in  former  laws,  as  to  the  right  of 
administrators  de  bonis  non  to  call  for  the 
account  as  above  mentioned,  repealed  those 
Acts;  at  least,  that  it  repealed  the  Act  of 
1661.  But,  there  are  many  other  important 
provisions  in  former  Acts,  in  relation  to 
estates  of  testators  and  intestates,  which 
are  not  embodied  in  this  Act,  such  as  that 
declaring  the  right  of  the  Common- 
114  wealth  to  the  surplus,  in  *case  there 
be  no  next  of  kin;  the  exemption  of 
an  executor  or  administrator  from  a  personal 
judgment,  until  a  devastavit  is  proved;  1 
Hen.  Stat.  446;  the  liability  of  the  jus- 
tices for  failing  to  take  bonds;  the  priority 
given  to  claims  against  the  estates  of  ex- 
ecutors or  administrators  above  mentioned, 
and  which  is  in  the  same  clause;  provisions 
for  counter  security;  the  right  to  demand 
a  refunding  bond,  Ac,  Must  it,  in  short, 
be  considered  a  repeal  of  every  provision 
thereafter  existing  on  the  subject  of  de- 
ceased persons'  estates,  not  again  provided 
for  in  that  Act?  It  would  seem  to  me,  that 
this  would  be  giving  an  unreasonable  lati- 
tude to  this  repealing  clause. 

The  former  laws  had  confined  the  probate 
of  wills  and  granting  administrations,  &c, 
to  the  County  Courts.  This  Act  extends 
it,  in  certain  cases,  to  the  General  Court, 
and  subjects  them,  in  case  of  neglect  in 
taking  bonds.  Could  it  be  supposed  that 
they  were  to  be  subjected,  and  the  County 
Courts  not?  The  evident  object  of  this 
Act  was  more  clearly  to  define  the  manner 
of  granting  probates,  letters  of  adminis- 
tration, and  of  administrations  de  bonis 
non,  and  how  to  be  authenticated,  &c., 
prescribing  the  forms  of  the  bonds  to  be 
given,  oaths  to  be  taken,  &c. ;  and  as  it 
regards  this  particular  question,  it    would 


be  strange  to  suppose  that  it  was  intended 
to  take  away  the  right  of  the  administrator 
de  bonis  non,  to  call  for  the  accounts  in 
question,  when  the  same  Act,  in  the  4th 
and  9th  sections,  (speaking  of  the  effect 
of  probates  and  administration  prescribed 
by  that  Act,  and  which  includes  of  course 
those  of  administrators  de  bonis  non,)  de- 
clares that  it  shall  empower  and  enable 
them  to  sue  for,  recover  and  receive,  by  all 
lawful  ways  and  means  whatsoever,  all 
and  singular  the  goods  and  chattels,  real 
and  personal,  and  all  and  every,  the  estate 
or  estates,  as  any  executor  or  administrator 
might  lawfully  do,  by  any  ways  or  means 
whatsoever.  Now,  in  what  way,  and  how 
far,  could  executors  and  administrators, 
and  administrators  de  bonis  non  then  re- 
cover? They  could  then  recover  the  very 
fund  now  in  question. 

115  *But,  it  is  contended,  that  the  terms 
on  which  the  commission  as  adminis- 
trator de  bonis  non  is  to  issue,  confines 
him  to  what  is  technically  and  at  common 
law  un administered  assets.  Those  terms 
are.  **And  if  it  shall  so  happen  that  any 
executot  shall  die  intestate,  not  having 
fully  performed  his  executorship,  or  any 
administrator  shall  depart  this  life,  not 
having  fully  administered  the  goods  of  the 
intestate,  it  shall  be  lawful,  Ac.  to  grant 
certificate  for  obtaining  letters  of  admin- 
istration of  the  goods  not  administered.'^ 
Then  follows  the  clause  declaring  the  effect 
of  probates  and  administrations,  as  above 
mentioned.  It  is  said,  that  these  terms 
bring  the  case  within  what  is  technically 
an  administration  de  bonis  non  in  Eng- 
land, and  the  clause  was  intended  to  re- 
peal, and  did  repeal  the  Act  of  1661 ;  so 
that  thenceforth  the  administrator  de  bonis 
non  should  not  call  for  the  accounts,  as  by 
that  Act  directed,  and  as  had  been  done 
for  fifty  years. 

In  the  first  place,  I  am  not    clear  that  it 

is  brought  within   the   technical    language 

of  the  commission  of  an    administrator   de 

bonis  non.*    But,  if  the  policy  of  the 

116  Act  of  *1661,  so  far  it  provided  for 
the  accountability  now  under  consid- 
eration, was  extended  to  executors,  as  well 
as  administrators,  by  the  Act  of  1705,  then 
it  will  not  follow  that  the  Act  of  1711  re- 
pealed or  altered  that  policy,  unless  it  also 
repealed  the  Act  ot  1705;  and  I  supposed 
that  this  would  also  be  contended  for,  but 
it  has  not. 

Let  us  see  how  the    law    stood    in    1710. 
An    administrator   de    bonis   non,  we  will 


•Note  by  Juixjb  Co  alter.  It  Is  not  clear  to  me, 
that  If  an  executor  had  converted  every  thlnar  to 
his  own  use.  and  bad  paid  neither  debt  nor  learacy. 
and  dies,  that  he  has  performed  his  executorship: 
or  that  an  administrator,  if  he  has  in  like  manner 
converted  and  died,  without  paying-  debts  or  mak- 
ing distribution,  that  he  has  fully  administered  the 
sroods  of  his  intestate:  thougrh  it  may  be  that  he 
has  technically  administered  them.  There  are  no 
words  conflninfT  the  ffrant  of  administration  to  this 
technical  administration :  as.  that  it  shall  be  irranted 
of  the  foods  which  were  of  the  intestate,  and  which 
remains  unadministered.  No.  The  object  was, 
that  the  administrator  de  bonis  non  should,  as 
theretofore,  possess  himself  of  the  means  to  per- 
form the  will,  as  the  executor  ought  to  have  done, 
and  to  administer  fully,  not  technically,  the  estate 
of  the  intestate.  This  was  conformable  to  the  spirit 
of  the  law  of  1661.  and  of  1705.  which  then  had  been 
long  in  force  and  practised  under,  and  the  policy  of 
which  is  thus  impliedly  sanctioned,  not  repealed. 
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suppose,  sues  the  executor  of  an  executor, 
to  recover  the  fund  in  question,  under  the 
Act  of  1785,  in  order  to  pay  debts ;  but,  it 
is  alleged  by  the  executor  of  the  executor, 
that  the  Act  does  not  authorise  such  suit. 
I  think  it  would  have  been  answered  by 
the  Court  in  such  case,  '^Here  is  the  Act 
of  1661,  under  wnich,  for  fifty  years,  the 
administrator  de  bonis  non  has  recovered  a 
similar  fund  from  the  executor  or  adminis- 
trator of  the  administrator.  It  was  the  in- 
tention of  the  Legislature  to  extend  the 
policy  of  that  law,  not  only  to  the  case  of 
an  executor  as  well  as  that  of  an  adminis- 
trator, but  to  other  cases  of  persons  having 
orphans'  estates.  This  Act  was  not  in- 
tended to  repeal  that  of  1661,  except  so  far 
as  re-enacting  its  policy,  and  extending 
it,  as  aforesaid,  repeals  it.  They  must, 
therefore,  be  considered  as  Acts  in  pari 
materia,  and  as  having  the  same  object; 
and,  therefore,  the  action  will  lie.  It 
ought  to  lie  for  another  reason.  If  an  ex- 
ecutor wastes  and  dies,  it  is  a  wrong  which 
dies  with  him,  and  creditors  may  be  in- 
jured; and  as  the  L/egislature  has  not  pro- 
vided that  this  action  shall  survive,  we 
will  consider  that  they  have  made  this  pro- 
vision, so  as  in  that  way  to  secure  creditors ; 
and  we  will  not  presume  the  contrary ; 
117  *especially  as  the  case  of  the  admin- 
istrator is  combined  in  the  same 
clause  with  that  of  the  executor,  and  the 
words  themselves  cannot  bear  any  reason- 
able interpretation  but  this.  For,  how  is 
this  fund  to  go  b^ck  to  the  estate  of  the 
deceased;  except  it  goes  to  him  who  has  a 
right  to  that  estate,  to  wit,  the  adminis- 
trator de  bonis  non?*' 

Suppose  that  there  was  such  a  decision 
of  the  Courts  of  that  day  reported,  or  found 
in  their  records;  could  we  say  it  was  a  bad 
decision,  or  a  wrong  construction  of  these 
Acts;  and  that  this  fund  ought  to  stand 
out,  until  the  Legislature  might  thereafter 
make  some  provision  to  enable  creditors  to 
sue  for  it,  or  until  legatees  and  distributees 
came  of  age  and  recovered  it,  and  against 
whom  creditors  could  go?  I  would  say, 
that  it  was  a  most  correct  decision,  a  most 
fair  and  just  interpretation  of  the  laws, 
and  an  advancement  of  justice,  not  only  for 
the  reasons  which  may  thus  be  supposed  to 
have  influenced  such  Court,  but  for  this 
further  reason.  Not  only  the  law  of  1661, 
but  that  of  1705,  makes  this  claim  agaitjst 
the  estate  of  the  executor  or  administrator, 


But.  if  a  mere  technical  common  law  commission 
was  Intended  to  be  issued,  still  I  do  not  think  that 
would  necessarily  be  a  repeal  of  that  branch  of  this 
section,  which  relates  to  the  priority  of  the  claim, 
or  the  accountability  of  the  representative  of  the 
administrator,  even  if  neither  of  them  had  been 
incorporated  in  the  Act  of  1705.  To  brinsr  that  sub- 
ject within  the  purview,  it  must  appear  that  there 
issomethinsrin  the  body  of  the  Act  opposed  to  the 
policy  of  the  i^revious  law.  that  it  was  intended  by 
the  Act  to  operate  on  this  matter.  That  Is  at- 
tempted, by  Insistlni?  that  a  technical  common  law 
comml'^sion  is  opposed  to  it:  but  that  is  nor  so.  If 
the  law  had  theretofore  declared  that  poods  wasted 
should  no  more  be  considered  as  administered,  than 
g-oods  remalningr  in  kind,  the  common  law  commis- 
sion would  as  well  enable  the  adminUtrator  de 
bonl«<  non  to  go  into  equltv  for  these,  as  for  assets 
that  have  been  converted  at  law.  thousrh  not  in 
equity.  But  this  was  In  fact  the  law.  as  It  then 
stood,  and  which.  I  think  this  very  clause  recoRnlzes 
as  the  law.  The  repeal,  then,  only  went  to  that 
branch  of  the  law.  which  imperfectly  grave  adminis- 
tration de  bonis  non,  and  which  was  there  more  | 
fully  and  completely  provided  for. 


one  of  the  first  dignity;  and  if  it  is  to  re- 
main unsettled,  whether  the  estate  of  such 
executor  or  administrator  is  or  is  not 
chargeable,  on  account  of  the  trusteeship, 
until  children  of  tender  years  shall  be  able 
to  assert  their  claims,  (for  creditors,  if 
there  be  any,  and  if  they  could,  are  not 
obliged,  to  resort  to  that  fund,)  no  debts 
due  from  that  estate  can  be  paid  with 
safety.  The  executor  of  the  executor  must 
come  in  by  bill  of  conformity,  bring  in  the 
creditors,  the  administrator  de  bonis  non, 
the  infants  by  their  guardians,  &c.  in  or- 
der to  ascertain  what  is  the  sum  so  due, 
and  to  be  first  paid. 

Suppose  he  does,  and  that  sum  is  ascer- 
tained, to  whom  will  it  be  decreed?  To 
the  guardian  of  the  distributees,  when  the 
administrator  de  bonis  non  wants  it  to  pay 
debts,  to  reimburse  his  own  advancements 
for  the  estate,  &c.?  Or  to  him,  for  these 
purposes,  and  afterwards  for  distribution? 
Surely,  I  think,  it  would  be  decreed  to 
him. 

118  *If  this  was  the  law  in  1710;   if  the 
executor    or     administrator     of    an 

executor,  could  then  be  called  to  account 
by  the  administrator  de  bonis  non ;  then 
nothing  is  gained  to  the  present  question, 
by  proving  that  the  Act  of  1661  is  repealed 
by  that  of  1711.  That  must  also  repeal  the 
Act  of  1705,  or  the  accountability  still  con- 
tinued. 

It  is  true  there  is  no  reported  decision, 
as  early  as  1710,  on  this  subject ;  nor  have 
I  examined  the  records  of  the  Courts  to  see 
that  such  has  been  the  practice.  But  this, 
I  can  say,  I  believe  with  confidence;  that 
from  1661  until  1705,  (44  years)  if  any  ad- 
ministrator died  in  Virginia,  not  having 
obtained  his  quietus,  and  there  was  a  sec- 
ond administration  granted,  ^hat  adminis- 
trator called  the  executors  and  administra- 
tors of  the  first  administrator  to  account 
for  any  assets  converted,  and  not  paid 
away  in  debts:  that  as  creditors  had  not 
then,  nor  for  many  years  thereafter,  any 
remedy  at  law  reaching  such  fund,  it  was 
a  just  and  salutary  law  and  practice;  and  I 
believe  I  may  also  with  like  confidence  say, 
that  from  1705  until  1825,  (a  space  of  120 
years  more,)  it  has  been  the  constant  prac- 
tice for  the  administrator  de  bonis  non  to 
call,  as  well  the  executor  or  administrator 
of  an  executor,  as  the  executor  or  adminis- 
trator of  an  administrator  to  account;  and 
that  such  right  never  has  been  disputed, 
until  the  argument  of  this  cause;  and  I 
think  that  these  facts  must  be  equal  to  a 
reported  case,  under  the  Act  of  1705,  of 
such  decision  as  I  have  above  supposed. 

For  these  reasons,  then,  the  Act  of  1711 
did  not  repeal  or  alter  that  feature  of  the 
Act  of  1661,  now  under  consideration ;  and 
of  course,  could  not  repeal  the  same  feature 
as  re-enacted  in  1705. 

But  the  Act  of  1711  is  not  to  be  con- 
strued, at  this  day,  as  repealing  those 
Acts,  for  another  reason.  The  compila- 
tion of  1733,  made  under  the  sanction  of 
the  Legislature,  fas  the  title  page  shews,) 
contains  in  it  as  well  the  Act  of  1705  as 
that  of  1711,  as  subsisting  laws.  It  is  true, 
the  Act  of  1661  is  noted    by  its  title, 

119  and  said  to  be  repealed,  *and  by  the 
Act  of  1711.     But,  this  note  is  not  to 
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be  considered  as  a  statute  repealing  it  be- 
cause of  its  improper  policj;  otherwise,  its 
policy  in  declaring  the  dignity  of  the  de- 
mand in  question,  would  be  repealed.  It 
is  no  more  a  repeal  or  alteration  of  the  pol- 
icy in  this  respect,  than  a  simitar  note  in 
the  compilation  of  1752,  opposite  the  Act 
of  1711  above  mentioned,  repealed  its  pnl- 
icY.  That  statute  is  there  marked 
•*Rcp»d."  and  by  the  Act  of  1748,  which 
also  has  a  repealing  clause,  and  may  be 
said  to  have  repealed  the  Act  of  1711 ;  but 
it  is  repealed  merely  on  the  ground,  that 
this  latter  statute  embraced  its  provisions 
as  to  granting  probates  and  administra- 
tions; and  in  this  same  way,  that  of  17il 
may  be  supposed  to  have  repealed  that  of 
1661,  as  to  administrations  de  bonis  non, 
but  no  further.  All  laws  which  may  thus 
be  considered  as  virtually  repealed,  are  al- 
ways taken  into  construction  as  in  pari 
materia,  in  case  of  any  doubt.  Suppose 
the  Act  of  1705  had  not  contained  in  it  a 
provision  in  relation  to  the  priority  of 
these  claims,  and  that  had  stood  on  the 
Act  of  1661.  Would  the  statute  of  1711 
have  repealed  that  provision?  Certainly 
not;  fcr,  it  would  not  have  been  within 
the  purview  of  the  Act.  That  Act  merely 
intended  to  point  out  ^^the  manner  of 
granting  probates,'*  d^c,  not  to  prescribe 
the  remedies  of  executors  or  administra- 
tors. This  matter  of  priority  of  claim,  as 
well  as  of  accountability,  regards  their 
remedies,  and  would  not  have  been  repealed, 
or  the  Act  of  1705,  which  continues  the 
same  matter  in  this  respect,  ought  also  to 
have  been  considered  as  repealed. 

That  branch,  then,  of  the  Act  of  1661, 
was  either  re-enacted  or  repealed  by  the 
Act  of  1705,  not  by  the  Act  of  1711;  though 
the  other  branch  of  the  Act,  and  which 
fell  within  the  .purview,  was  repealed,  or 
rather  its  policy  re-enacted  and  enlarged  by 
that  Act.  This,  I  think,  is  the  only  sound 
construction  that  can  be  put  on  those  stat- 
utes. 

It  is  a  little  remarkable,  that  even  the 
power  to  grant  a  commission  of  adminis- 
tration de  bonis  non  seems  not  expressly  to 
be  given  since  the  Act  of  1748, 
120  though  it  is  occasionally  *inci- 
dentally  spoken  of.  But  the  constant 
practice  has  been,  and  is,  to  grant  them. 
Coald  it  be  said,  at  this  day,  that  this 
power  in  the  Courts  does  not  exist? 

So  in  1748,  (to  be  found  in  the  compila- 
tion of  1752,  p.  229, )  a  similar  statute  to 
that  of  1705,  is  passed,  extending  its  pro- 
visions to  the  case  of  a  guardian,  who  bad 
not  been  named  before.  So,  also,  in  the 
compilation  of  1769,  this  same  law  of  1705, 
and  the  one  last  mentioned,  are  both  in- 
serted as  subsisting  laws;  and  so  the  mat- 
ter stood  until  1785. 

If  I  am  correct,  then,  in  my  understand- 
ing and  interpretation  of  the  Act  of  1705, 
as  well  the  executor  or  administrator  of  an 
executor,  as  the  executor  or  administrator 
of  an  administrator,  was  accountable  to  the 
administrator  de  bonis  non,  from  1705  until 
1785,  (a  space  of  80 years,)  asthe  jatter  had 
been  for  40  years  before,  and  were  so  con- 
stantly sued  and  brought  to  account.  This, 
I  auderstand,  to  be  admitted  to  have  been 
the  practice;  whilst,    at    the   same    time, 


though  there  may  be  a  case,  yet  I  can  find 
no  trace  of  any,  where  a  creditor  has  taken 
his  remedy  under  the  statute  in  his  favor. 
In  the  Act  of  1748,  chap.  5,  sec.  22,  which 
impliedly  repealed  that  of  1711,  a%  before 
mentioned,  it  is  declared  that  all  commis- 
sions, probates,  &c.  issued,  «Skc.  and  signed 
by  the  Governor,  &c.  shall  empower  and 
enable  executors  or  administrators  to  pos- 
sess theniselves  of  the  estates  of  their  tes- 
tators or  intestates,  by  any  lawful  ways  or 
means  whatever.  If  the  amount  due  from 
a  former  executor  or  administrator,  is  a 
part  of  the  estate  of  the  deceased,  as  under- 
stood in  our  laws,  and  subject  to  pay  debts, 
legacies,  and  for  distribution,  the  payment 
and  performance  of  all  which  belong  to 
the  duties  of  the  administrator  de  bonis 
non,  (as  appears  by  the  Statute  of  Dis- 
tributions, which  directs  that  after  debts, 
funeral,  and  just  expenses,  &c.  the  surplus 
of  all  and  singular  the  goods  and  personal 
estate  shall  be  distributed,  &c. ;)  how  can 
it  be  said  that  such  commission  cannot  ex- 
tend to  it?    I  confess  I  am    utterly    unable 

to  say  that  it  shall  not. 
121  *Although  the  Act  of  1785,  chap.  61, 

which  extends  the  principle  so  as 
to  embrace  not  only  executors,  adminis- 
trators and  guardians,  but  committees  of 
idiots  and  lunatics,  makes  a  change  in  the 
phraseology,  by  declaring  that  the  executor 
or  administrator  of  the  person  so  charge- 
able, shall  pay  so  much  as  shall  be  due  to 
the  ward,  idiot  or  lunatic,  or  to  the  legatee 
or  person  entitled  to  distribution,  before 
any  proper  debt,  Ac. ;  it  cannot  be  sup- 
posed that  the  object  was  to  change  what 
had  theretofore  been  considered  the  settled 
law  and  practice.  I  say  so,  because  no 
such  change  is  indicated,  except  by  a  slight 
change  in  phraseology.  It  was  not  in- 
tended, surely,  to  cut  out  creditors;  and  if 
that  law  was  intended  to  take  away  the 
surplus  from  executors,  and  thus  to  remove 
one  reason  why  the  administrator  de  bonis 
non  should  not  have  the  action,  it  ca^ 
hardly  be  supposed  to  intend  any  change  in 
the  practice  on  this  subject,  as  to  him.  I 
say  so  the  more  confidently,  for  this  fur- 
ther reason,  that  so  far  from  any  grievance 
under  the  former  practice  existing,  which 
that  Act  may  be  said  to  remedy,  that  same 
practice  has  gone  on  yet  forty  years  more, 
since  that  Act,  without  mischief  or  com- 
plaint, that  we  have  heard  ot :  successive 
Legislatures,  after  distant  periods,  re-en- 
acting and  extending  the  principle,  with- 
out any  declared  intention  to  alter  a 
practice,  which  must  have  been  so  well 
known  and  understood. 

This  Act  of  1785,  also  introduces  a  feature 
into  our  laws,  which  has  been,  from  time 
to  time,  much  extended,  and  which  seems 
to  me  to  have  a  strong  bearing  on  the  other 
branch  of  the  enquiry ;  as  it  seems  to  me 
to  cut  up  almost  every  suit  at  law,  which 
might  have  been  brought  by  creditors  un- 
der the  statute  aforesaid.  It  declares  that 
no  surety  of  an  executor  or  administrator 
shall  be  answerable  for  any  omission  or 
mistake  in  pleading,  &c. ;  and  the  Act  of 
1806  provides,  that  the  executor  or  admin- 
istrator himself  shall  not  be  liable  for 
false  pleading,  non-pleading,  mispleading, 
&c.  in  any  action  then   pending    or    there- 
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after   to   be   brought,  &c. ;    provided    that 
judgment    may    be    given,  so   far  as 

122  assets  *^may  be  found    in  his    hands. 
This  provision  is  not  only  in  the  Act 

of  1819,  but  it  further  provides  a  remedy, 
which  surely  is  better  than  that  given  be- 
fore, if  that  was  restricted  to  a  suit  on  a 
judgment  as  I  have  before  contended,  by 
enabling  a  creditor,  after  obtaining  a  judg- 
ment against  an  executor  or  administrator, 
to  bring  suit  on  the  official  bond  against 
the  executor  or  administrator,  and  his 
sureties,  or  either  of  them,  or  the  executors 
or  administrators  of  either  of  them,  Ac. 

If  an  executor  of  an  executor  is  not  liable 
to  be  sued,  except  when  a  devastavit  has 
been  established  by  a  judgment  fixing  such 
devastavit,  (as  I  hold  to  be  undoubted  law;) 
and  as  there  will  be  few  cases  indeed,  in 
which  such  devastavit  will  hereafter  be  es- 
tablished by  the  first  judgment;  this  last 
Act,  giving  a  remedy  on  the  of^cial  bond, 
will,  I  think,  forever  put  an  end  to  any  use, 
which  the  creditors  might  wish  to  make  of 
the  statute,  and  which,  even  without  this 
alternate  remedy,  has  remained,  I  believe, 
a  dead  letter  in  our  statute  book,  for  up- 
wards of  a  century. 

Thus,  at  a  period  of  our  legislation,  when 
every  reason  for  a  change  of  practice  has, 
from  time  to  time,  been  more  and  more 
taken  from  under  us,  and  when  the  remedy 
of  the  creditor  under  our  former  statute  al- 
ways doubtful  and  surrounded  by  diffi- 
culties, has  become  entirely  useless  and 
unnecessary,  (a  better  one  being  given  to 
him)  we  are  to  interpose  on  some  supposed 
legal  right  that  he  has  to  our  interposition, 
80  as  to  uphold  his  claim  under  a  statute 
never  to  be  resorted  to,  and  change  a  prac- 
tice of  150  years  standing,  which,  to  say 
the  least  of  it,  has  some  plausible  ground 
of  law  to  stand  on. 

But  say  that  an  executor  may,  notwith- 
standing the  Act  of  1785,  be  still  entitled 
to  the  surplus,  and  that  he  also  is  entitled 
to  our  protection.  If  so,  and  the  adminis- 
trator de  bonis  non  calls  on  his  represen- 
tative for  the  fund  in  question,  and  which 
he  would  necessarily  do  by  a  suit  in  Chan- 
cery ;  might  not  that  Court  only,  and 

123  from  time  to  time,  *decree  what  was 
necessary  for  the  payment  of   debts? 

If  a  creditor  sues  for  it  at  law,  he  will  re- 
cover the  fund,  although  there  may  be 
enough  in  the  hands  of  the  administrator 
de  bonis  non  to  satisfy  him.  It  would 
therefore  be  more  just,  even  on  this  score, 
that  the  administrator  de  bonis  non,  and 
not  the  creditor,  should  get  the  fund. 

On  the  whole.  I  can  see  no  reason  for 
changing  our  practice;  and  it  seems  to  me, 
it  is  one  of  those  cases,  in  which  it  may 
be  better  to  do  too  little  than  too  much.  In 
Dykes  v.  Woodhouse,  we  did  not  go  ac- 
cording to  what  may  be  the  British  prac- 
tice; but  looking  to  our  own  statutes,  and 
the  reason  and  nature  of  the  case,  gave 
'  the  scire  facias,  or  action  of  debt,  to  the 
administrator  de  bonis  non. 

I  think,  therefore,  the  process  was  prop- 
erly issued,  and  ought  not  to    be   quashed. 

JUDGE  CABBLIv. 

Thid  case  was  elaborately  and  ably 
argued  by  the  counsel,  and  has  been  fully 
discussed  by  the  Judges  who  have  preceded 


me.  I  also  have  considered  with  very  great 
attention,  the  arguments  and  authorities 
adduced ;  but,  I  must  acknowledge  that  I 
have  not  experienced  any  difficulty  on  the 
subject ;  which  appears  to  me  to  depend  oo 
a  few  plain  and  obvious  principles. 

The  powers  of  an  administrator  de  bonis 
non,  must  depend  on  his  commission.  That 
commission,  in  England,  is  confined  to  the 
goods  not  administered  by  his  predecessor. 
Bac.  Abr.  vol.  3,  p.  19,  20.  Now,  although, 
in  some  cases,  a  question  may  be  raised  as 
to  what  shall,  or  what  shall  not  amount  to 
an  administration,  yet  it  never  has  been 
doubted  in  England,  that  when  an  admin- 
istrator wastes  the  goods  of  his  intestate, 
or  converts  them  to  his  own  use,  that  is  an 
administration.  Being  an  administrator 
of  the  goods  by  the  former  administrator, 
it  is  without  the  commission  of  the  admin- 
istrator de  bonis  non.  And,  accordingly, 
it  is  admitted  on  all  hands,  that   the 

124  practice  *in  England,  (founded  no 
doubt  on  this  principle,)  has  invari- 
ably been  for  the  creditor  and  distributee 
of  the  first  intestate,  and  not  the  adminis- 
trator de  bonis  non,  to  prosecute  the  repre- 
sentatives of  the  first  administrator  for  any 
waste  or  misapplication  of  the  assets  by 
that  administrator. 

Such  being  the  law  and  the  practice  in 
England,  let  us  see  whether  our  Legisla- 
ture has  adopted  the  same  or  a  different 
system.  It  is  true,  that  at  a  very  early 
period  of  our  history,  (in  the  year  1661,) 
when  our  Code  afforded  nothing  like  a 
matured  system  of  legislation  on  the  sub- 
jects of  the  probate  of  wills,  and  grants  of 
administration,  there  was  a  law,  2  Hen. 
Stat.  92,  which  provides,  that  if  an  ad- 
ministrator died  before  he  had  given  an 
account  of  the  estate,  and  obtained  bis 
quietus,  the  Court  should'be  **empowered 
to  grant  the  administration  of  that  estate 
so  not  accounted  for,  to  some  other  person, 
who  may,  by  virtue  thereof,  call  the  heirs, 
executors,  or  administrators  of  the  former 
administrator  to  an  account,  who  shall  pay 
out  of  the  said  deceased  administrator's 
estate,  all  such  debts  as  shall  be  found  due  to 
the  estate  he  administered  upon,  in  the  first 
place.  * ' 

If  this  law  were  now  in  force,  there  could 
be  no  doubt  that  the  administrator  would 
have  the  power  contended  for.  But,  that 
law  was  repealed  more  than  a  century  ago, 
and  has  never  been  re-enacted. 

In  the  year  1711,  the  Legislature  matured 
and  adopted  a  complete  system  upon  the 
subject  of  the  grant  of  administrations, 
and  instead  of  the  provision  in  the  Act  of 
1661,  above  referred  to,  adopted  the  fol- 
lowing: (See  4  Hen.  Stat.  14,)  <*And  if  it 
shall  so  happen  that  any  executor  shall  die 
intestate,  not  having  fully  performed  his 
executorship,  or  any  administrator  shall 
depart  this  life,  not  having  fully  adminis- 
tered the  goods  of  the  intestate;  in  every 
such  case,  it  shall  and  may  be  lawful  for 
the  Court  that  granted  the  certificate  for 
obtaining  such  probate  or  commission  of 
administration,  to  hear  and  determine  the 
right  of  administration,  and  to  grant  cer- 
tificate   for   obtaining   letters  of  ad- 

125  ministration    *of      the      goods      not 
administered,  to  such   person    aa   by 
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this  Act  shall  have  right  thereto.*'  That 
it  was  inteoded,  by  this  law,  to  repeal  the 
Act  of  1661,  is  a  snbject  on  which  I  cannot 
doubt.  In  the  first  place,  the  two  Acts 
(relating  to  the  power  of  the  administrator 
de  bonis  non,)  are  inconsistent  with  each 
other;  and  in  the  second  place,  all  former 
laws  **comlng  within  the  purview  of  this 
Act,"  are  expressly  repealed.  In  fact, 
there  could  have  been  no  other  object  for 
introducing  this  provision  in  the  Act  of 
1711,  but  to  repeal  the  Act  of  1661;  for,  the 
power  to  grant  administrations  de  bonis 
non,  would  necessarily  result  from  the 
general  power  to  grant  letters  of  adminis- 
tration. And  accordingly,  we  find,  that 
in  the  edition  ol  the  laws  published  under 
the  authority  of  the  Legislature,  about 
twenty  years  afterwards,  viz :  in  1733,  the 
Act  of  1661,  is  given  by  its  title  only,  as 
one  that  was   repealed  by  the  Act   of  1711. 

It  is  very  worthy  of  remark,  that  our 
Legislature,  in  repealing  the  Act  of  1661, 
and  in  providing  for  the  appointment  of  a 
second  administrator,  have  adopted  the 
very  terms  used  in  England,  as  descriptive 
of  the  administrator  de  bonis  non.  This 
was  not  an  accidental  circumstance.  It 
was  the  effect  of  a  design  to  make  our  laws 
conform  to  those  of  England,  the  policy  of 
which  has  been  tested  by  long  and  ap- 
proved experience.  By  this  law,  the  com- 
mission of  an  administrator  de  bonis  non 
is,  in  this  country,  precisely  the  same  that 
it  is  in  England.  It  is  this  commission 
that  must  determine  his  rights  and  powers; 
and  looking  at  this  commission,  I  cannot 
see  how  it  is  possible  to  claim  for  him 
greater  rights  and  powers,  than  have  been 
assigned  to  him  by  the  decision  of  the 
English  Courts.  Those  decisions  have  my 
entire  approbation. 

It  is  said,  however,  that  a  different  prac- 
tice has  always  prevailed  in  this  coantrv. 
This  may  be  so.  or  it  may  not  be  so ;  for, 
the  evidence  on  the  subject  does  not  enable 
me  to  pronounce  anv  positive  opinion  upon 
it.  It  is  true,  that  in  the  case  of  Spots- 
wood  V.  Dandridge,  the  Special  Court 
126  ^of  Appeals  said  that  an  administra- 
tor de  bonis  non  had  the  powers  now 
claimed  for  him.  But  I  well  remember  that 
the  point  was  not  considered  t;)y  the  Court. 
This  is  the  first  time  that  the  propriety  of 
aay  practice  on  the  subject,  has  been 
brought  to  the  deliberate  consideration  of 
the  Court;  and  I  cannot  sanction  any  prac- 
tice that  is  against  the  law,  however  long 
it  may  have  been  pursued. 

I  am  clearly  of  opinion,  that  an  admin- 
istrator de  bonis  non  has  no  right  to  call 
to  account  the  representative  of  a  deceased 
administrator,  for  a  waste  or  misapplica- 
tion of  the  assets;  and  consequently,  that 
the  scire  facias  heretofore  awarded  in  this 
case  should  be  quashed,  as  having  been 
improvidently  awarded,  and  that  the  ap- 
peal should  be  abated. 


Hunter  v.  Fulcher. 

March.  1827. 

Deportttoiw— Notioe    of     TaklfiK— Suffldency    of.«-A 

notice  to  uke  depoAitions  is  iDRafilcleot  If  it  omits 

'DepoAltton*— Notice  of  Taklnir-Saffltolency  of. -See 
on  tbi«  subject  monoarraphic  no<tf  on  ** Depositions" 
appended  to  Field  v.  Brown.  24  Gratt.  74. 

The  principal  case  Is  cited  with  approval  In  Har- 


the  place  where  the  depositions  are  to  betaken; 
nor,  if  the  Magistrates  meet  on  the  day  appointed, 
can  they  resame  the  takinsr  of  depositions  at  any 
fntare  day,  without  an  adjournment  to  such  day. 

Law  of  5l5ter  5t«te— Autbentlcatlon-  Sufficiency  of.— 
A  law  of  another  State  is  sufficiently  anthentl- 
cated  under  the  Act  of  Consrress,  if  it  has  the  Seal 
of  the  State  affixed  thereto:  and  the  particular 
officer  entitled  to  affix  the  Seal,  depends  upon  the 
re&rulations  of  the  several  States,  respectively. 

Evidence— Law  of  Another  State— Whole  Law  Unneces- 
•ary.t- Where  a  party  In  a  suit  In  Vlr(rinia,  relies 
on  the  law  of  another  State,  to  support  his  claim, 
he  may  produce  an  authenticated  copy  of  the  sec- 
tion only  on  which  he  relies,  without  a  copy  of  the 
whole  law. 

Hunter,  a  man  of  colour,  brought  an  ac- 
tion of  assault  and  battery  against  Fulcher, 
in  the  Court  of  'Hustings  of  the  City  of 
Richmond,  to  recover  his  freedom.  An  is- 
sue being  made  upon  the  plea  of  not  guilty, 
the  jury  found  a  verdict  for  the  plaintiff. 

At  the  trial,  the  plaintiff  offered  in  evi- 
dence, a  paper  purporting  to  be  the  first 
section  of  an  Act  of  Assembly  of 
127  "Maryland,  entitled,  *  *  An  Act  relating 
to  negroes,  and  to  repeal  the  Acts  of 
Assembly  therein  mentioned."  This  paper 
was  authenticated  by  Thomas  Harris,  Clerk 
of  the  Court  of  Appeals  for  the  Western 
Shore  of  the  said  State,  who  affixed  the 
seal  of  the  said  Court  of  Appeals.  Then 
followed  a  certificate  by  John  Buchanan, 
'^Chief  Judge  of  the  State  of  Maryland, 
for  the  Court  of  Appeals,"  that  ** Thomas 
Harris  is  Clerk  of  the  said  Court  of  Ap- 
peals for  the  Western  Shore,  and  that  the 
annexed  attestation  by  him  is  in  due  form 
and  by  the  proper  officer. ' '  After  this,  there 
is  a  certificate  by  ^*Thumas  Culbreth,  Clerk 
of  the  Council  of  the  State  of  Maryland," 
that  John  Buchanan  aforesaid  was,  at  the 
time  of  signing  the  foregoing  certificate. 
Chief  Judge  of  the  said  State  for  the  Court 
of  Appeals,  &c.  Ramsay  Waters,  Register 
of  the  Court  of  Chancery,  certifies,  that 
Thomas  Culbreth  is  Clerk  of  the  Executive 
Council  of  the  State  of  Maryland ;  and  he 
affixes  the  great  seal  of  the  State  aforesaid. 
To  the  introduction  of  these  certificates, 
the  defendant  objected,  because  they  were 
not  proved  and  certified  according  to  law, 
and  because  the  first  of  them,  or  that  part 
of  it  which  purported  to  be  an  Act  of  the 
Legislature  of  the  State  of  Maryland,  was 
not  a  full  exemplification  or  copy  of  that 
Act.  But,  the  Court  refused  to  exclude  the 
said  papers  from  the  jury,  and  permitted 
them  to  be  read  in  evidence;  to  which  opin- 
ion, the  defendant  excepted. 

The  plaintiff  also  offered  in  evidence  the 
commission  to  t^/o  justices  of  the  peace  of 
the  county  of  Washington  in  the  District 
of  Columbia,  to  take  the  depositions  of 
sundry  witnesses;  and  a  statement  by  the 
said  justices,  that  they  met  and  sat  at  the 
office  of  the  Mayor  of  Georgetown,  on  Sat- 
urday, the  8th  day  of  October,  and  there- 
after on  Friday  and  Saturday,  the  14th  and 
15th  days  of  the  said  month,  and  thence 
by  adjournment  from  day  to  day  till  Tues- 
day, the  18th  day  of  the  said  month,  for 
the  examination  of  the  witnesses  mentioned 


rls  V.  Harris.  8»  Va.  7».  17 S.  E.  Rep.  871 :  Richardson 
V.  Donehoo,  16  W.  Va.  710;  Bennett  v.  Bennett.  87  W. 
Va.  40«.  16  S.  E,  Rep.  642. 

■^Evidence— Laws  of  Sitter  State— Whole  L4iw  Un. 
neceaaary.— See  principal  case  cited  in  Union  Cen- 
tral Life  Ins.  Co.  v.  Pollard.  94  Va.  154.  26  S.  E.  Rep. 
42U;  foot-note  to  Wilson  v.  Lizier.  11  Gratt  477. 

See  further,  monographic  note  on  "Evidence"  ap- 
pended to  Lee  V.  Tapscott,  2  Wash.  270. 
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ia  the  commission,  and  the   said    Fulcher, 
the  defendant,  did  not  appear   before 

128  them,  either   in  *per8on  or  by  attor- 
ney.    He  also  introduced   a    witness, 

who  swore  that  on  Tuesday  evening  pre- 
vious to  the  8th  day  of  October,  1825,  he  de- 
livered to  the  defendant  Fulcher,  a  notice 
to  take  the  depositions  of  the  said  wit- 
nesses :  that  he  did  not  recollect  on  what 
day  the  notice  stated  that  the  depositions 
would  be  taken ;  but  that  upon  reference  to 
the  said  depositions,  and  to  the  minutes  of 
the  Court,  the  fact  is  brought  distinctly  to 
his  mind,  that  the  day  fixed  in  the  notice 
for  taking  the  said  depositions,  was  on  the 
Saturday  previous  to  the  October  term  of 
the  Hustings  Court,  which  was  on  the  8th 
day  of  October,  1825;  but,  that  the  notice 
itself  had  been  mislaid  or  lost,  &c.  The 
Court  permitted  the  said  evidence  to  go  to 
the  jury,  and  the  defendant  excepted. 

The  Court  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appealed  to  the 
Superior  Court  of  Henrico.  That  Court  re- 
versed the  judgment  of  the  Court  of  Hust- 
ings, because  the  Act  of  the  legislature  of 
the  State  of  Maryland  aforesaid,  ought  not 
to  have  been  permitted  to  go  to  the  jury, 
as  it  was  not  proved  or  certified  according 
to  law. 

From  this  judgment,  the  plaintiff  ap- 
pealed to  this  Court. 

French  and  Southgate,  for  the  appellant. 
Daniel,  for  the  appellee. 

It  was  contended  for  the  appellant,  that 
the  Maryland  Act  was  duly  authenticated, 
according  to  the  Act  of  Congress,  h*  U. 
S.  1  vol.  115,  chap.  11.  In  the  case  of  the 
U.  States  V.  Johns,  4  Dall.  416,  it  is  de- 
cided, that  no  particular  officer  of  a  State  is 
required  to  attest  a  copy  of  a  law;  but  that 
it  is  sufficient,  if  the  great  seal  is  affixed. 
This  doctrine  is  confirmed  by  the  case  of 
Ferguson  v.  Harwood,  7  Cranch.  412.  For- 
eign laws  may  be  proved  by  exemplifica- 
tion under  the  great  seal,  and  by  the  laws 
printed  by  the  public  printer.  Norris*s 
Peake,  109,  110;  U.  States  v.  Palmer,  3 
Wheat.  624.     As  to  the  objection  that 

129  *part  of  the  law  only  was  certified, 
that  rule  only  applies  to  judicial  pro- 
ceedings. But,  with  regard  to  laws,  every 
section  is  a  distinct  fact.  If  the  opposite 
party  thinks  that  there  is  something  in 
another  part  of  the  law,  which  operates  in 
his  favor,  it  is  incumbent  on  him  to  pro- 
duce it.  Dive  V.  Manningham,  1  Plowd. 
60;  Newes  &  ux.  v.  Lark  and  Hunt,  Ibid. 
408. 

For  the  appellee,  it  was  said,  that  this 
law  was  not  authenticated,  either  accord- 
ing to  the  common  law  or  the  Act  of  Con- 
gress. By  the  common  law,  foreign  laws 
must  be  proved  by  a  witness  on  'oath. 
Talbot  V.  Seaman,  1  Cranch,  1;  Church  v. 
Hubbart,  2  Cranch,  237.  The  Act  of 
Congress  has  not  been  complied  with ;  for, 
the  great  seal  is  not  affixed  to  the  law,  but 
to  the  certificate  that  **Thomas  Culbreth  is 
clerk  of  the  Executive  Council.'* 

But  the  whole  Act  is  not  certified,  which 
was  necessary  according  to  all  the  princi- 
ples which  govern  evidence.  1  Phill.  Evid. 
289.  Statutes  should  be  taken  all  together. 
4   Bac.    Abr.  I.  tit.    Statutes.     The    cases 


from  Plowden  relate  to  pleading,  and  not 
to  evidence. 

The  notice  for  taking  depositions  was 
too  short,  and  no  place  was  appointed  for 
taking  them.  They  were  taken,  too,  with- 
out a  regular  adjournment  from  day  to  day. 

March  22.  JUDGE  CARR  delivered  his 
opinion. 

In  this  case  it  seems,  that  a  written 
notice  of  the  place  of  taking  the  deposi- 
tions, was  given  to  Fulcher;  but,  that  be- 
ing lost,  the  person  who  gave  it  is  intro- 
duced to  prove  the  notice.  He  swears,  th^t 
on  the  Tuesday  before  the  Saturday  on 
which  the  Justices  first  met,  he  gave 
Fulcher  a  notice  to  take  the  depositions, 
but  he  no  where  states  in  his  affidavit  a 
notice  of  the  place  of  taking  them.  It  is 
not  unlikely  that  this  was  stated  in  his  evi- 
dence before  the  Court,  but  omitted  in  tak- 
ing down  that  evidence.  We,  however, 
must  go  by  the  record,  and  this  seems 
130  to  be  a  *defect.  But  this  ia  not  the 
worst.  In  the  certificate  of  the  mag- 
istrates, they  state  that  they  had  met  at 
the  Mayor's  Office  of  Georgetown  on  Sat- 
urday the  8th  day  of  October,  1825,  and 
**thereafter,  on  Friday  and  Saturday,  14th 
and  15th  of  same  month,  and  thence  by 
adjournment,  till  Tuesday,  18th,  for  the 
examination  of  the  witnesses,"  Ac.  and 
**that  no  person  appeared  for  Teatman  or 
Fulcher."  The  8th  of  October  was  the  day 
on  which  Fulcher  had  notice  to  attend. 
On  that  day,  it  seems,  there  was  a  mere 
meeting.  How  long  it  lasted,  we  are  not 
told;  nor  did  the  magistrates  adjourn  to 
any  further  day.  How  then  could  Fulcher 
know  that  they  would  meet  again  on  that 
business?  Or,  what  power  had  they  to  do 
so,  without  adjournment?  The  meeting  on 
the  14th  and  15th,  was  quite  a  distinct 
thing,  and  required  a  notice  as  much  as 
the  first  meeting.  I  consider  the  deposi- 
tions, therefore,  as  taken  wholly  without 
notice,  and  improperly  admitted. 

As  to  the  Maryland  law,  it  is  objected, 
first,  that  it  is  not  properly  authenticated. 
I  think  it  is.  The  Act  of  Congress  says, 
that  the  Acts  of  the  several  I^egislatures 
shall  be  authenticated,  by  having  the  seal 
of  their  State  affixed  thereto.  This  is  the 
whole  that  is  required.  Here  the  seal  is 
certainly  affixed,  and  to  this  law,  and  with 
the  sole  view  of  authenticating  the  law. 
The  mode  seems  somewhat  ronndat>ont; 
several  officers  attesting  the  authenticity 
of  the  Acts  of  each  other.  But,  this  is  the 
mode  which  the  State  authorities  have  set- 
tled, and  to  them  the  Act  meant  to  leave 
the  matter.  In  the  U.  States  v.  Johns,  4 
Dall.  412,  the  Court,  composed  of  Judges 
Washington  and  Peters,  say,  **The  Act  of 
Congress  does  not  require  the  attestation 
of  any  public  officer  in  this  case;  although 
in  all  the  other  cases  provided  for,  such  an 
attestation  is  required.  There  is  good  rea- 
son for  the  distinction.  The  seal  is  in  it- 
self the  highest  test  of  authenticity ;  and 
leaving  the  evidence  upon  that  alone,  pre- 
cludes all  controversy  as  to  the  officer  en- 
titled to  affix  the  seal,  which  is  a  regulation 
very  different  in  the  different 
131  States. ' '  Here  we  have  the  great  'seal 
of  the  State  affixed ;  and  all  contro- 
versy as  to  the  proper  officer  to  affix  it  be- 


346 


6  RAND. 


Stribbung  v.  Thb  Bank  op  thb  Vai^lby. 


132-133 


ing  precluded,  we  must  take  it  that  it  is 
properly  affixed. 

The  next  objection,  to  wit,  that  this  evi- 
dence ought  not  to  be  admitted,  because  it 
it  one  section  only  of  the  Act,  has  a  greater 
show  of  leason  in  it,  but  yet  is  not 
sound,  as  I  incline  to  think.  The  ob- 
jection rests  on  this  ground;  that  the 
whole  law  is  one  entire  record,  and  that 
no  part  of  a  record  can  be  used  as  evidence, 
without  exhibiting  the  whole.  This  is  true 
of  judicial  records,  and  for  the  best  reason ; 
that  the  whole  record  is  one,  and  without 
the  whole,  yon  cannot  tell  what  is  the  effect 
of  it.  But,  with  Legislative  Acts,  it  is 
different.  We  know  well,  that  some  of  our 
Acts  occupy  many  pages,  and  treat  of 
many  different  parts  of  an  extensive  sub- 
ject, and  sometimes  of  different  subjects, 
wholly  unconnected  with  each  other.  We 
are  told  in  Plowd.  65,  that  a  statute  often 
contains  many  branches,  and  *'that  these 
branches,  though  contained  in  one  chapter, 
are  several  Acts  of  Parliament,  and  con- 
cern several  matters;  and  then,  where  one 
branch  only  serves  a  man's  purpose,  it  is 
snflicient  for  him  to  recite  that  only ;  for 
the  recital  of  that  only  is  the  recital  of  an 
entire  and  several  Act  of  Parliament;" 
and  if  this  rule  hold  in  the  strictness  of 
pleading,  I  cannot  see  why  it  should  not 
as  to  evidence.  The  section  of  the  law  of 
Maryland  is  perfect  as  to  sense  and  pur- 
pose. It  enacts  that  it  shall  not  be  lawful 
to  bring  a  slave  into  the  State,  either  for 
sale  or  residence  there ;  and  that  any  slave 
brought  in,  contrary  to  the  Act,  shall  im- 
mediately be  free.  Now,  we  cannot  sup- 
pose that  in  this  same  Act,  there  can  be 
any  clause  contradicting  this;  and  if  there 
should  be  one  narrowing  or  modifying  it; 
saying  (for  instance,)  that  where  a  citizen 
of  Maryland  acquires  a  slave  by  descent  or 
marriage,  he  may  bring  him  in,  provided 
that  within  snch  a  time  he  has  him  regis- 
tered; would  not  the  claimant  have  to 
bring  himself,  by  proof,  within  the  pro- 
viso? And  if  yon  would  hold  him  to  that, 
would  it  be  any  additional  burthen  to 
132  say  he  should  produce  the  *law 
which  authorised  such  proof?  The 
law  (if  it  exist)  he  may  easily  produce. 
The  proof  may  be  much  more  difficult. 
But,  if  no  such  proviso  exist,  will  you  re- 
quire the  pauper  to  prove  this  negative? 
Mv  present  impression  then  is,  that  the 
law  is  well  authenticated ;  and  that  the  sec- 
tion produced  is  admissible  evidence; 
but,  that  the  depositions  were  improperly 
admitted,  there  being  no  notice. 

The  judgments  of  both  Courts  should  be 
reversed,  and  the  cause  sent  back. 

The  other  Judges  concurred. 

Stribbling  v.  The  Bank  of  the  Valley. » 

May.  1827. 
Jodldal  Notice— PnMIc  Laws. t -The  laws  establlBbinsr 

Banks  In  Virginia,  are  public  laws,  and  may  be 

noticed  by  the  Courts  ex  officio. 
Bssks— Usary  Laws— Application.— The  law  of  usury 


.  •For  sequel  of  principal  case,  see  Bank  of  the  Val- 
ley t.  Strlblinjr.  7  Lei|[h  26. 
tJodidal   Notlco-Pabllc    Laws-Laws  Bstol>lisblDir 

■»««iL— To  the  point  that  the  acts  of  the  sreneral  as- 
sembly Incorporatlnsr  banks  are  public  acts  of 
which  the  court  will  Judicially  Uke  notice,  the 
principal  case  is  cited  In  Farmers*  Bank  v.  Willis.  7 
w.  Va.  42:  Mason  v.  Farmers'  Bank.  12  Leiffh  87: 


applies  to  the  Banks,  snl^ect  to  the  modifications 
produced  by  their  charters. 

Notes— interest  In  Advance. ^—Takinfir  interest  In  ad- 
vance upon  the  whole  amount  of  a  note  discounted 
at  Bank,  is  lawful. 

Usury— Pacts  Airreed— Province  of  Court.§— Where 
the  facts  are  asrreed  or  found  by  the  jury,  it  Is  the 
province  of  the  Court,  to  say  whether  they  amount 
to  usury  or  not. 

Usnry— What  ConstitntesD— Caseat  Bar— When  a  prop- 
osition Is  made  for  a  loan  of  money,  and  the  lender 
will  only  consent  to  lend  a  part  of  the  money 
wanted,  on  condition  that  the  borrower  shall  re- 
ceive stock  at  a  price  much  above  the  market 
value,  to  make  up  the  deficiency,  and  the  bargain 
is  made  on  these  terms,  such  contract  is  usurious. 

Notes— Interest  in  Advance.— a  loan  on  accommoda- 
tion paper,  and  a  discount  on  real  paper,  stand  on 
the  same  footinsr,  as  to  the  rlirht  of  a  Bank  to  de- 
duct the  interestln  advance  on  the  whole  amount 
of  the  note. 

This  was  an  appeal  from  the  Superior 
Court  of  Iiaw  for  Frederick  county,  where 
a  suit  was  brought  by  the  Bank  of  the  Val- 
ley against  Erasmus  Stribbling,  on  a  prom- 
issory note  for  $8,810,  made  payable  to 
Francis  Stribbling,  endorsed  by  him  to 
Francis  Stribbling,  jun'r.,  endorsed  by 
him  to  A.  S.  Tidball.  administrator  of 
Sigismond  Stribbling,  deceased*  en- 
133  dorsed  by  him  to  John  JoUifiPe,  *en- 
dorsed  by  him  to  John  Mackey,  en- 
dorsed by  him  to  George  W.  Kiger,  who,  at 
the  foot  of  the  note,  ordered  the  drawer  to  be 
credited  for  the  amount  of  the  proceeds  of 
the  said  note.  The  declaration  alleges,  that 
this  note  was  afterwards  discounted  at  the 
Bank  of  the  Valley,  and  the  full  amount 
thereof  paid  to  Erasmus  Stribbling,  de- 
ducting therefrom  the  lawful  discount  or 
interest,  &c. 

All  the  subsequent  proceedings  are  so 
fully  detailed  in  the  opinions  which  follow, 
that  it  would  be  needless  repetition  to  in- 
sert them  here. 

The  case  was  argued  in  this  Court,  by 
Jones  and  Johnson,  for  the  appellant;  and 
Stanard  and  Leigh,  for  the  appellee. 

On  the  part  of  the  appellant,  it  was  con- 
tended :  1.  That  this  transaction  was  a 
loan,  and  not  a  discount  of  paper  alreidy 
in  circulation.  Paper  of  this  sort  is  not 
entitled  to  the  privilege  of  having  the  in- 
terest deducted  in  advance,  on  the  whole 
amount  of  the  note.  Jones  v.  Hake,  2 
Johns.  Cas.  60;  Witkie  v.  Rosevelt,  3  Do. 
66;  Dunham  v.  Day,  13  Johns.  Rep.  40; 
Dunham  v.  Goode,  16  Do.  367;  Powell  v. 
Waters,  17  Do.  176;  Chitt.  on  Bills,  77, 
cites  Rex  v.  Ridge,  4  Price's   Rep.    66;  N- 


Hays  V.  Northwestern  Bank  of  Virginia.  9  Oratt  180; 
Hart  V.  Baltimore,  etc.,  R.  Co..  6  W.  Va.  849.  851.  860. 

See  further,  monoirraphic  note  on  "Evidence"  ap- 
pended to  Lee  V.  Tapscott,  2  Wash.  276. 

tNoUs— Interest  In  Advance— Usury.— it  is  settled 
in  Virginia  that  the  taklnsr  of  interest  in  advance, 
upon  discountinfif  a  note  at  bank  is  not  usurious.  To 
this  point,  the  principal  case  is  cited  in  Griirsby  v. 
Weaver.  6  Leiirb  218;  Crump  v.  Trytltle,  5  L^lirh  251, 
260.  263.  264.  267:  State  Bank  v.  Cowan.  8  L.eiffh  256. 

See  further,  monoirraphic  note  on  "Usury"  ap- 
pended toCoffman  v.  Miller.  26  Oratt.  698. 

SSeme -Pacts  Agreed  -Province  of  Court.— See.  on 
this  point,  principal  case  cited  in  Whitworth  v. 
Adams.  5  Rand.  864,  406.  408;  Brockenbrousrh  v. 
Spindle.  17  Orati.  48. 

iSune— What  Constitutes.- See  monofirraphic  nottf 
on  "Usury"  appended  to  Coffman  v.  Miller,  26  Oratt 
698.  The  principal  case  was  cited  on  the  subject  In 
Selby  V.  Morgan.  8  Lelirh  586;  Bank  of  the  Valley  v. 
Stribliuir.  7  Leifirh  56. 

Seme-Statute— Person— Corporation.— To  the  point 
that  the  word  "person"  used  in  the  law  a^ralnst 
usury  embraces  corporations,  the  principal  case  is 
cited  in  Bank  of  United  States  v.  Mefrchanls'  Bank 
of  Baltimore.  1  Rob.  589.  600:  Crafford  v.  Supervisors 
of  Warwick  County.  87  Va.  116,  12  S.  E.  Rep.  147. 
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York  Fire  Ins.  Compaay  v.  Ely,  2  Cow.  Rep. 
678.  These  cases  fix  the  character  of  this 
traasaction  as  a  loan ;  and  on  the  doctrine 
of  taking  interest  in  advance,  Comyn  on 
Usury,  81,  and  the  cases  there  cited,  and 
Marsh  v.  Martindale,  3  Bos.  A  Pull.  154, 
support  the  other  branch  of  the  proposition. 
There  is  an  additional  objection  to  this 
discount,  because  it  was  for  eighteen 
months,  when  the  charter  allowed  only 
one  hundred  and  twenty  days;  as  to  the 
effect  of  which,  Comyn  on  Usury,  81, 
2  Cow.  Rep.  678,  above  cited,  and  the  same 
book,  page  736,  are  conclusive. 

2.  The  transaction  was  usurious.  The 
sale  of  stock  was  connected  with  the  loan, 
and  inseparable  from  it.  The  stock 
was  sold  above  the  market  price.  The 
sale  of  stock  was  a  mere  sift  to  cover 
the    usury,     which    will    not    avail. 

134  *Davis    v.    Hardacre,    2    Camp.    375; 
Jones  V.  Davidson,    Holt,  256;  Doug- 
lass v.  M'Chesney,  2  Rand.  109. 

For  the  appellee  it  was  contended: 
1.  That  the  Statute  of  Usury  does  not  ex- 
tend to  a  corporation.  The  expression  in 
the  law  is  **no  person,"  Ac.  This  term 
does  not  apply  to  a  corporation.  2  East*s 
Cr.  Law,  927.  The  second  section  inflicts 
a  penalty  to  be  paid,  one  half  to  the  Com- 
monwealth, the  other  to  the  informer; 
which  can  only  apply  to  a  natural  person. 
An  artificial  person  can  never  be  liable  to 
indictment  or  penalty.  The  terms  of  all 
the  Bank  charters  use  words  of  restric- 
tion, not  of  grant,  in  imposing  limits  on 
the  rate  of  interest  which  they  are  allowed 
to  take.  This  plainly  implies,  that  without 
that  restriction,  the  Banks  might  take  any 
rate  of  interest  that  they  pleased,  and 
therefore  were  not  subject  to  the  usury 
laws.  Besides,  the  charters  allow  the 
Banks  to  take  one  half  of  one  per  cent,  for 
thirty  days,  which  exceeds  the  rate  of  six 
per  cent,  per  annum.  There  was  no  neces- 
sity for  applying  the  Statute  of  Usury  to 
Banks.  They  were  subject  to  a  greater 
penalty,  viz:  the  forfeiture  of  their  charter. 
Fleckner  v.  U.  S.  Bank,  8  Wheat.  354. 

2.  As  to  the  length  of  time  the  note  had 
to  run,  the  law  only  makes  the  directors 
liable  to  a  penalty,  and  so  far  from  exon- 
erating the  borrower,  it  declares  that  who- 
ever shall  borrow  for  more  than  one  hun- 
dred and  twenty  days,  shall  be  liable  to 
pay  the  note  at  the  expiration  of  that  time, 
as  if  it  were  made  payable  then.  2  Rev. 
Code,  102,  sec.  18.  There  was  no  stipula- 
tion here,  to  let  the  note  run  for  eighteen 
months  at  all  events.  Stribbling  had  his 
option  to  renew  it  or  not,  and  might  have 
discharged  himself  by  paying  it  at  the  end 
of  sixty  days. 

3.  A  discount  applies  as  well  to  accom- 
modation paper,  as  to  paper  given  for  a 
real  consideration.  Beawes'  Lex  Merc. 
410.  The  N.  York  cases  all  support  this 
idea.  This  was  the  English  law,  where 
there  is  no  express    provision    authorising 

discounts  at  all. 

135  *4.  The    burthen     of    proving    the 
value  of  stock  lies  upon  the  borrower, 

not  the  lender.  2  Camp.  Rep.  553.  The 
price  of  the  stock  was  fixed  by  Strib- 
bling himself.  The  loan  of  $2,500  was  not 
connected  with  the  sale  of  Bank  stock. 


5.  The  jury,  and  not  the  Court,  were  the 
proper  tribunal  to  decide  whether  the  sale 
was  a  disguise  for  usury,  and  they  have 
decided  that  question  for  the  appellee.  3 
Com.  Law  Rep.  97 ;  4  Mau.  &  Selw.  194, 
Castairsv.  Steane;  Doe  ex  dem.  Metcalfe  v. 
Brown,  3  Com.  Law  Rep.  109;  3  Bamew. 
&  Aid.  664;  5  Com.  Law  Rep.  417,  S.  C. 
But,  if  the  Court  ought  to  have  decided  the 
question,  they  ought  not  to  have  decided 
it  in  the  way  asked  by  the  appellant.  It  is 
absolutely  necessary  to  have  a  vommnnica- 
tion  for  a  loan,  to  render  the  sale  of  property 
connected  with  a  loan  usurious.  The  Bank, 
by  its  charter,  was  bound  to  sell  its  stock 
whenever  par  could  be  obtained.  This 
ought  to  have  great  weight  in  ascertaining 
the  intent  of  the  Bank  in  making  this  con- 
tract. 

In  reply,  it  was  said,  that  it  did  not  ap- 
pear judicially  to  the  Court,  that  the  Bank 
of  the  Valley  was  a  corporation,  and  there 
fore,  it  ^ould  derive  no  benefit  from  the  argu- 
ment that  the  term  ' 'persons"  did  not  apply 
to  corporations.  The  charter  of  this  Bank 
is  a  private  law,  which  must  be  pleaded 
or  given  in  evidence.  5  Com.  Dig.  322, 
323,  (New  Edition,)  tit.  **Parliament,*» 
R.  6,  7.  Legrand  v.  Hampden  Sidney  Col" 
lege,  5  Munf.  324.  Our  law,  1  Rev.  Code* 
510,  chap.  123,  sec.  92,  merely  declares  that 
private  Acts  may  be  given  in  evidence  with- 
out being  specially  pleaded ;  but,  they  mus* 
be  given  in  evidence,  and  the  Court  cannot 
take  notice  of  them  judicially.  That  thi» 
law  is  a  private  Act,  appears  from  thecase^ 
of  Kirk  V.  Nowell,  1  Term  Rep.  125;  Hol- 
land's   Case,    4  Co.    Rep.  76;  The  Prince'a 

Case,  8  Co.  Rep.  28. 
136  *May    25.      The    Judges    delivered 

their  opinions.* 

JUDGE  CARR. 

This  is  a  most  important  case,  both  for 
the  amount  of  money,  and  the  principles 
of  law,  involved  in  it;  and  it  was  argued 
with  all  the  zeal,  ability  and  research, 
which  its  importance  merited.  It  is  a  salt 
by  the  Bank  against  Stribbling,  on  a  prom- 
issory note  for  $8,800,  payable  at  sixty 
days  toFr.  Stribbling.  or  order,  negotiable 
and  payable  at  t>ie  Bank.  There  are  six 
endorsers:  and  the  last  directs  that  the  note 
be  credited  to  the  drawer.  It  was  dis- 
counted at  the  Bank ;  protested  for  non- 
payment; and  the  maker  sued.  The 
declaration  sets  out  the  particulars  of  the 
case.  The  defendant,  1st,  demurred  gen- 
erally to  the  declaration,  and  on  argnment 
the  demurrer  was  overruled.  2d.  He  filed 
a  special  plea  of  usury,  to  which  there  was 
a  replication  and  issue.  3d.  He  pleaded 
Nil  Debet,  and  issue.  4th.  Another  special 
plea  of  usury,  to  which  there  was  a  de- 
murrer. The  Court  thought  the  plea  bad; 
but  gave  leave  to  amend,  by  adding  the 
scienter.  Thus  amended,  the  Court  re- 
ceived the  plea.  The  plaintiff  excepted  to 
the  opinion  of  the  Court  giving  leave  to 
amend,  and  took  issue  on  the  plea.  The 
defendant  filed  another  special  plea  of  usury 
to  the  following  effect:  that  before  the 
making  of  the  note,  to  wit,  on  the  14tb 
day  of  February,  1821,  at  Ac.  it  was  cor- 
ruptly, and  against  the  form   of   the   Acts 
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of  Assembly,  &c.  agreed  between  the  Bank 
and  the  said  Stribblin(r»  that  the  Bank 
would  discount  for  him  two  notes,  one  for 
$10,000,  the  other  for  $2,500,  and  would  con- 
tinue the  said  discount  for  eighteen  months, 
provided  Stribbling  (and  several  others 
named)  should  be  made  drawers,  and  the 
notes  should  be  endorsed  by  Sigismond 
Stribbling;  the  notes  to  be  renewed  every 
sixty  days,  and  the  discount  to  be  paid 
thereon*  to  wit,  interest  in    advance 

137  at  the  rate  of  one  *half  of  one  per 
cent,  for  every  thirty  days ;  and  pro- 
vided that  the  said  Stribbling  would  take 
in  payment  of  the  said  discount,  one  hun- 
dred shares  of  stock  of  the  Bank  at  $10,000, 
and  the  rest  in  money.  The  plea  then 
states  the  giving  and  discounting  the 
notes,  with  their  various  renewals;  the  re- 
ceipt of  the  shares  at  par,  &c. ;  all  in  ex- 
ecution and  continuation  of  the  corrupt 
agreement;  and  concludes  with  an  av'erment, 
that  at  the  original  discounting,  and  at 
each  renewal  of  the  notes,  there  was  uni- 
formly paid  in  advance  by  Stribbling  to 
the  Bank,  ia  execution  of  the  said  corrupt 
and  unlawful  agreement,  a  discount  upon 
the  notes,  at  the  rate  of  one  half  of  one 
per  cent,  for  every  thirty  days;  and  he 
avers  that  the  discount  and  interest  con- 
tracted to  be  paid,  and  actually  paid,  by 
him  to  the  Bank,  at  the  renewal  of  the 
said  notes,  every  sixty  days,  exceeds  the 
rate  of  $6  for  the  forbearance  and  giving 
day  of  payment  of  $100  for  one  year;  con- 
trary to  the  Act  of  the  General  Assembly 
in  that  case  made  and  provided;  by  means 
whereof,  and  by  force  of  the  said  Acts  of 
the  General  Assembly,  the  said  last  men- 
tioned promissory  note  was,  and  is,  void 
in  law,  and  this,  &c.  To  this  plea  there 
was  a  general  demurrer,  which  the  Court 
sustained. 

The  issues  of  fact  were  then  tried  by  a 
jury,  and  all  found  for  the  plaintiffs;  on 
which  verdict,  the  Court  rendered  judg- 
ment. 

In  the  progress  of  the  trial,  three  excep- 
tions to  the  opinion  of  the  Court  were 
taken ;  which  will  be  further  noticed  here- 
after, as  also  an  exception  to  the  opinion 
of  the  Court  overruling  a  motion  for  a 
new  trial.  The  demurrers  to  the  declara- 
tion, and  the  last  plea,  were  placed  by  the 
counsel  for  the  defendant  on  the  same 
ground,  to  wit,  that  the  case  disclosed  by 
each  was  a  case  of  pure  loan,  and  therefore 
that  the  interest  taken  in  advance  was 
usurious.  Before,  however,  deciding  this 
question,  it  may  be  best  to  discuss  some 
preliminary  points  raised  at  the  bar. 

It  was  contended  by  the  plaintiff's  coun- 
sel; First,  That  no  corporation?  are  em- 
braced    by      the     statute    of    usury. 

138  *Secondly,     That      if    it    extend    to 
other  corporations,  it  does  not  to  this 

Bank,  it  being,  by  the  law  of  its' creation, 
set  above  the  general  law  of  usury.  To 
meet,  or  rather  to  forestall  these  enquiries, 
it  is  insisted  on  the  other  side,  that  the 
law  creating  the  Bank,  is  a  private  stat- 
ute, and  not  being  set  out  in  the  pleadings, 
cannot  be  noticed  by  the  Court,  in  deciding 
these  demurrers.  This  last  point  must  be 
first  disposed  of.  The  distinction  between 
pnblic  and  private  Acts,  is  unquestionably 


a  doctrine  of  the  common  law ;  but,  as  I 
must  say  that  it  seems  to  me  to  be  founded 
much  more  in  technical  and  artificial  rea- 
soning than  in  good  sense,  I  do  not  feel 
inclined  to  carry  it  beyond  the  strict  letter. 
Most  of  the  old  books  abound  with  cases 
turning  on  this  doctrine.  Many  illustra- 
tions of  the  distinption  between  public  and 
private  acts,  are  given  in  Holland's  Case, 
4  Co.  Rep.  76.  But,  I  have  seen  the  sub- 
ject no  where  treated  with  more  clearness 
and  precision,  than  in  the  note  to  6  Bac. 
Abr.  374,  tit.  Statute,  F.  said  to  be  from 
the  pen  of  Mr.  Abbott.  **Acts  are  deemed 
to  be  public  and  general  Acts,  which  the 
Judges  will  take  notice  of  without  plead- 
ing, to  wit,  Acts  concerning  the  King,  the 
Queen,  and  the  Prince;  those  concerning 
all  prelates,  nobles,  and  great  officers; 
those  concerning  the  whole  spirituality; 
and  those  which  concern  all  officers  in  gen- 
eral, such  as  all  sheriffs,  &c. ;  Acts  con- 
cerning trade  in  general,  or  any  specific 
trade;  Acts  concerning  all  persons  gener- 
ally, though  it  be  a  special  or  particular 
thing,  such  as  a  statute  concerning  assizes, 
or  woods  in  forests,  chases,  &c.  &c.  Com. 
Dig.  tit.  Parliament,  (R.  6.)  2d.  Private 
Acts  are  those,  which  concern  only  a  par- 
ticular species,  thing  or  person ;  of  which 
the  Judges  will  not  take  Qotice,  without 
pleading  them,  viz.  Acts  relating  to  the 
bishops  only.  Acts  for  toleration  of  dis- 
senters. Acts  relating  to  any  particular 
place,  or  to  divers  particular  towns,  or  to 
one  or  divers  particular  counties,  or  to  col- 
leges only  in  the  universities.  Com.  Dig. 
tit.  Parliament,  (R.  7.)  3d.  In  a  general 
Act,  there  may  be  a  private  clause, 
139  (Ibid.)  and  a  *private  Act,  if  recog- 
nized by  a  public  Act,  must  after- 
wards be  noticed  by  the  Courts  as  such." 
(2  Term  Rep.  567.)  To  this  last  point, 
there  are  many  authorities.  BuUer,  in  his 
Nisi  Prius,  224,  says,  that  though  it  be 
regularly  true,  that  a  private  law  shall  not 
be  taken  notice  of  unless  it  be  shewn ;  yet 
it  will  be  otherwise,  in  case  such  private 
law  be  recognized  by  a  public  one.  In 
Samuel  v.  Kvans,  2  Term  Rep.  574,  Ash- 
hurst.  Justice,  speaking  of  the  statute  of 
23d  Hen.  6,  empowering  sheriffs  to  take 
bail  bonds,  says,  **on  the  reason  of  the 
thing,  the  statute  is  a  general  law;  for, 
though  it  relates  to  officers  of  a  certain  de- 
scription, yet  all  the  King's  subjects  are 
included  in  it;  for  it  gives  to  all  of  them  a 
liberty  of  being  bailed.  But,  whatever 
doubt  there  might  have  been  before  the 
passing  of  the  statute  of  Ann,  it  is  now  re- 
moved by  that  statute,  which  unquestion- 
ably makes  it  a  public  law."  BuUer.  J. 
in  the  same  case,  speaking  of  the  23d  Hen. 
6,  says,  **But  the  point  is  not  now  open  to 
consideration ;  for,  whatever  might  have 
been  the  law  before  the  statute  of  Ann, 
the  case  of  Saxby  v.  Kirby,  removes  all 
doubt.  The  Court  there  said,  that  though 
the  23d  Hen.  6,  were  a  private  law,  yet  the 
statute  of  Ann  having  enabled  the  Sheriff 
to  assign  such  bond,  the  Court  must  lake 
notice  of  the  law  that  enables  him  to  take 
such  bond."  Whether  our  laws  creating 
Banks  are  intrinsically  private  Acts,  is 
matter  of  great  doubt  with  me.  They,  to 
be  sure,  may  be  said  in   some   respects   to 
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concern  the  particular  stockholders  who 
compose  the  corporation ;  but,  in  other  re- 
spects, all  the  citizens  are  interested  in 
them.  The  Commonwealth  has  a  large  in- 
terest in  them,  and  by  her  power  of  ap- 
pointing officers,  has,  in  a  great  degree, 
the  control  of  them.  The  cashier  is  by  the 
law  directed  semi-annually  to  furnish  to 
the  Executive,  statements  on  oath,  shew- 
ing the  whole  situation  of  the  Bank,  which 
it  is  made  the  duty  of  the  Executive  to 
communicate  to  the  Legislature.  He  is 
also  empowered  to  send  an  agent  to  inspect 
the  books  of  the  Bank,  and  count  the 
specie.     Our  laws  also  make  it  felony 

140  to  counterfeit  •their  notes.     All  these 
things  give  them  rather  the  aspect  of 

great  public  institutions,  than  private 
companies.  In  Young  v.  The  Bank  of  Al- 
exandria, 4  Cranch,  388,  counsel,  who  were 
discussing  the  question  whether  the  law  of 
Virginia  establishing  the  Bank  of  Alexan- 
dria, was  a  public  Act,  were  stopped  by 
the  Court.  Chase,  J.  said,  ^  'The  Act  makes 
it  felony  to  counterfeit  the  notes  of  this 
Bank.  Does  not  that  make  it  a  public 
Act?"  Marshall,  C.  J.  said,  ''that  the 
opinion  of  the  Court  was  very  strong  that 
this  was  a  public  Act;  and  that  if  it  were 
not,  it  being  printed  by  the  public  printer, 
by  order  of  th€  Legislature,  agreeably  to  a 
general  Ace  of  Assembly  for  that  purpose, 
it  must  be  considered  sufficiently  authen- 
ticated." From  all  this,  I  rather  incline  to 
think,  that  these  Bank  laws  are  of  them- 
selves public  laws;  but  if  not,  I  am  well 
satisfied  that  they  have  been  made  so,  by 
the  recognition  frequently  given  them  by 
public  laws.  All  our  revisals  (since  Banks 
were  among  us,)  direct  the  publication  of 
the  laws  creating  them,  as  public  laws; 
the  revisal  of  1819,  especially.  It  gives  a 
list  of  the  general  laws  to  be  published; 
and  the  Bank  laws  are  among  these;  then 
it  directs  that  all  private,  local,  and  tem- 
porary Acts,  shall  have  their  titles  only 
published.  I  am  of  opinion,  that  the  Court 
are  bound  to  notice  this  l^w,  though  not 
set  out  in  the  pleadings. 

We  come  now  to  the  question,  are  corpo- 
rations included  within  the  Statute  of 
Usury?  Can  they  take  usury  ad  libitum? 
It  is  contended,  1st,  that  they  are  not 
within  the  words  of  the  law;  2nd,  that 
they  are  not  within  the  mischief. 

The  first  objection  that  occurs  to  this 
point,  is  its  novelty.  I  have  never  heard, 
nor  have  I  been  able  to  find  in  any  book,  a 
question  of  this  kind  raised;  and  yet  the 
case  must  have  occurred  frequently.  We 
see  many  decisions  in  the  New  York,  and 
Massachusetts  cases,  where  the  contracts 
of  Banks  have  been  pronounced  usurious. 
These  cases  called  forth  the  very  best 
talents  of  the  State,  and  were,  some  of 
them,  most  ably  argued ;  and  yet,  this 

141  objection  *never  occurred.  In  the 
Federal  Court,  cases  have  been  de- 
cided between  the  U.  S.  Bank  and  its 
debtors,  in  which  the  question  of  usury 
has  arisen ;  but  it  was  never  contended, 
that  a  corporation  could  not  commit  usury. 
I  refer  particularly  to  the  case  of  Fleckner 
V.  U.  S.  Bank,  8  Wheat.  338.  I  mention 
this  merely  as  a  prima  facie  objection  to 
the    point.      It    is   certain,  that   although 


never  made  till  now,  it  may  be  sound;  and 
the  professional  standing  of  the  counsel 
who*  made  it,  as  well  as  the  ability  with 
which  it  was  supported,  require  that  it 
should  be  seriously  weighed. 

The  first  section  of  the  law  directs,  that 
no  person  shall,  upon  any  contract,  take 
directly  or  indirectly,  for  loan  of  any 
money,  &c.  more  than  six  per  cent,  for  a 
year,  &c.  The  second  section  says,  ''If 
any  person  shall,  by  any  way  or  means* 
Ac.  take  more  than  six  per  cent,  every 
person  so  offending  shall  forfeit  double," 
&c.  These  sections,  it  is  said,  shew  that 
none  but  persons  can  commit  usury,  and 
that  a  corporation  is  not  a  person.  That  a 
corporation  is  not  a  natural  person,  is  most 
clear.  Whether  they  may  not  sometimes 
be  comprehended  in  law,  by  that  term,  I 
have  not  formed  an  opinion  Some  pretty 
strong  cases  to  that  efi'ect  were  cited  at  the 
bar;  and  if  this  were  an  attempt  to  inflict 
the  penalties  of  the  statutet  we  should 
have  to  decide  that  point.  But  the  question 
is,  whether  a  contract  made  by  a  corpora- 
tion, contrary  to  the  statute,  is  not  void; 
and  this,  I  think,  is  clearly  decided  by  the 
last  clause  of  the  first  section,  which  en- 
acts, that  ''all  bonds,  contracts,  covenants, 
conveyances  or  assurances,  to  be  made  for 
payment  or  delivery  of  any  money  or  goods 
so  to  be  lent,  on  which  a  higher  interest 
is  reserved  or  taken  than  is  hereby  allowed, 
shall  be  utterly  void."  These  words  seem 
to  me  to  include  every  contract  that  can  be 
made.  The  words  of  the  law,  therefore, 
take  in  the  case. 

.But  it  is  said,  that  corporations  are  not 
within  the  mischief  of  the  law,  or  its 
meaning.  The  mischief  of  the  law,  was 
taking  usury.  Cannot  corporations 
142  make  usurious  *contracts?  Unques- 
tionably. The  power  of  buying  and 
selling,  granting  and  taking,  &c.  is  gen^ 
erally  given  expressly  by  their  charters, 
and  if  it  were  not,  would  result  as  an  in- 
cident to  their  creation.  IC  Rep.  29,  30. 
My  Lord  Coke  says,  "When  a  corporation  i» 
duly  created,  all  other  incidents  are  tacite 
annexed;"  among  which  he  mentions  the 
power  to  sue  and  be  sued,  implead  and  be 
impleaded,  grant  and  purchase,  and  many 
others. 

But  it  is  said,  that  Banks  are  the  deposi- 
tories of  the  property  of  the  subscribers, 
for  whom  the  officers  are  mere  trustees: 
that  the  rights  of  widows,  orphans  and  in- 
fants are  committed  to  them ;  and  the  law 
could  never  intend,  that  these  interests 
should  be  sacrificed  by  their  mismanage- 
ment or  dishonesty.  I  cannot  agree  to  this 
position.  In  the  very  nature  of  things,  all 
who  commit  their  interests  to  the  keeping 
and  management  of  others,  must  depend* 
for  gain  or  loss,  on  the  skill  and  fidelity 
of  the  fiduciary.  Suppose  the  officers  lose 
money  by  bad  debts.  Suppose  they  em- 
bezzle it.  Must  not  the  stockholders  suffer? 
And  why  not,  if  they  make  a  contract  vio- 
lating the  usury  law,  and  thereby  create  a 
bad  debt?  This  is  no  greater  loss  than  if 
the  same  money  were  lent  to  an  insolvent 
man.  The  doctrine  would  extend  to  all 
trustees  of  every  description,  (a  thing 
never  thought  of,)  or  you  must  say  that 
this  is  a  privilege  peculiar  to  Banka. 
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Bnt,  it  is  said,  secondly,  that  this  Bank 
is  placed  above  the  law  of  usury  by  its  own 
law,  which  permits  it  to  take  one  half  of 
one  per  cent,  for  every  30  days.  The  words 
of  the  law  are,  **  neither  shall  the  said  cor- 
poration take  more  than  the  rate  of  one 
half  of  one  per  centum  for  30  days,  for  or 
on  account  of  its  loans  or  discounts.*'  It 
is  contended,  that  this  is  a  total  repeal  of 
the  usury  law,  so  far  as  relates  to  the 
Bank ;  and  that  though  they  take  20  per 
cent,  a  month,  no  consequence  can  result 
from  it.  but  the  loss  of  their  charter  under 
their  own  law.  I  take  it  very  differently. 
The  power  given  to  the  Bank  to  take  one 
half  of  one  per  cent,    for  30   days,   I 

143  consider      a     particular     ^privilege, 
which,  while    they    keep    within    it, 

protects  them  from  the  action  of  the  usury 
law,  but  no  longer.  The  moment  they  ex- 
ceed the  privilege,  the  shield  is  gone,  and 
the  general  law  operates.  I  can  have  no 
idea  that  a  total  repeal  of  the  usury  law 
was  intended.  Surely,  if  it  had,  there 
would  have  been  something  in  the  Bank  law 
more  clearly  expressing  it.  There  is  cer- 
tainly no  express  repeal.  **  Implied  re- 
peals, we  know,  are  not  favoured  in  law. 
There  must  be  absolute  repugnancy  to 
effect  it.  If  the  laws  can  be  made  to  stand 
together;  especially  if  there  be  different 
functions  for  the  laws,  the  one  a  general, 
the  other  a  particular  purpose;  the  latter 
will  never  be  construed  to  repeal  the 
former.  For  this  doctrine,  many  cases 
might  be  cited.  I  shall  only  refer  to  Warder 
V.  Arrell,  2  Wash.  282."  I  believe  the 
only  intention  of  the  Act,  was  to  make 
that  law,  which  was  known  to  be  the  prac- 
tice. In  Banking  operations,  it  is  much  the 
most  convenient  and  ready  to  take  the  year 
to  consist  of  360  days ;  and  this  had  become 
a  general  practice  in  all  Banks,  (attended 
with  very  mischievous  consequences  to 
many  of  them,  as  we  see  by  the  New  York 
cases. )  Our  Legislature  meant  to  give  this 
Bank  the  benefit  of  this  practice,  without 
subjecting  it  to  the  charge  of  usury. 

I  am  clear,  therefore,  that  corporations, 
generally,  are  within  the  usury  law ;  and 
that  this  Bank  is  not,  by  its  charter  ex- 
empted, further  than  the  privilege  of  tak- 
ing one  half  of  one  per  cent,  for  30  days, 
extends. 

Let  U8  now  consider  the  demurrers  and 
plea ;  and  as  they  are  both  placed  on  the 
same  ground,  it  will  only  be  necessary  to 
consider  one.  We  will  take  the  plea.  The 
contract  stated  by  it,  is  an  agreement  to 
discount  the  notes  for  eighteen  months,  re- 
newable for  every  sixty  days,  deducting  in 
advance  the  discount  of  one  half  per  cent, 
for  30  days,  at  every  renewal,  and  paying 
in  part  discount  100  shares  at  SIO^OOO;  and 
it  is  averred  that  the  discount  and  interest 
contracted  to  be  paid,  and  actually  paid, 
at  the  renewals,  exceeded  six  per  rent, 
contrary    to    the    Act   of   Assembly, 

144  •&€.     The  whole  charge  here  is,  that 
the     taking      interest      in    advance 

amounted  to  more  than  six  per  cent,  and 
constituted  usury. 

Upon  two  grounds,  I  think  this  plea  bad, 
and  the  demurrer  properly  sustained. 
1st.  It  is  perfectly  settled  by  the  cases, 
that  in  commercial  and    banking    transac- 


tions, it  is  not  usury  to  take  interest  in 
advance  on  discounts  or  loans.  This  is 
very  clearly  laid  down  in  Fleckner  v» 
United  States'  Bank,  8  Wheat.  338.  The 
Judge  says,  '*The  next  point  in  the  record, 
is,  whether  the  discount  taken  in  this  case 
was  usurious.  It  is  not  pretended  that  in- 
terest was  deducted  for  a  greater  length  of 
time  than  the  note  had  to  run,  or  for  more 
than  at  the  rate  of  6  per  cent,  on  the  sum 
due  by  the  note.  The  sole  objection  is  the 
deduction  of  the  interest  from  the  amount 
of  the  note,  at  the  time  it  was  discounted; 
and  this,  it  is  said,  gives  the  Bank  at  the 
rate  of  more  than  6  per  cent,  upon  the  sum 
actually  carried  to  the  credit  of  the  P. 
Bank.  If  a  transaction  of  this  sort  is  to 
be  deemed  usurious,  the  same  principle 
must  apply  with  equal  force  to  Bank  dis- 
counts generally;  for,  the  practice  is  be- 
lieved to  be  universal;  and  probably  few, 
if  any  charters,  contain  an  express  provi- 
sion authorising,  in  terms,  the  deduction 
of  the  interest  in  advance,  upon  making 
loans  or  discounts.  It  has  always  been 
supposed,  that  an  authority  to  discount,  or 
make  discounts,  did  from  the  very  force  of 
the  terms,  necessarily  include  an  authority 
to  take  the  interest  In  advance.  And  this 
is  not  only  the  settled  opinion  among  com- 
mercial and  professional  men,  but  stands 
approved  by  the  soundest  principles  of  legal 
construction.  Indeed,  we  do  not  know  in 
what  other  sense  the  word  discount  is  to*be 
interpreted.  Even  in  England,  where  no 
statute  authorises  bankers  to  make  dis- 
counts, it  has  been  solemnly  adjudged, 
that  the  taking  of  interest  in  advance  by 
bankers,  upon  loans  in  the  ordinary  course 
of  business,  is  not  usurious."  It  is  useless 
to  make  further  quotations  or   remarks   on 

this  subject.     It  is  a  settled  point. 
145  *In  the  second  place,  the  plea  con- 

cludes, that  the  taking  the  interest 
in  advance,  amounts  to  more  than  6  per 
cent,  contrary  to  the  Act,  &c.,  meaning 
the  general  usury  law.  Now  we  know  that 
by  the  charter,  the  Bank  has  a  right  to  take 
more  than  6  per  cent,  per  annum,  to  wit, 
one  half  of  one  per  cent,  for  thirty  days. 

Upon  these  grounds,  I  think  that  the  de- 
murrer to  the  declaration  was  properly 
overruled,  and  that  to  the  plea  properly 
sustained. 

We  come  now,  to  the  exceptions  taken  in 
the  course  of  the  trial,  to  the  opinions  of 
the  Court.  The  first  need  not 'be  examined. 
It  was  an  exception  taken  by  the  plaintiff, 
in  whose  favor  the  final  judgment  was. 

The  second  was  a  motion  by  the  defend- 
ant, setting  out  the  whole  evidence,  and 
moving  the  Court  to  instruct  the  jury,  that 
if  they  believed  certain  facts,  they  must 
find  for  the  defendant.  The  Court  refused 
the  instruction,  either  on  the  ground  that 
the  question,  whether  the  facts  amounted 
to  usury,  belonged  exclusively  to  the  jury; 
or  that  the  facts,  as  stated,  did  not  amount 
to  usury,  and  therefore  did  not  justify  a 
verdict  for  the  defendant.  Upon  either 
hypothesis,  I  think  the  Court  was  wrong. 
As  to  the  first,  many  cases  may  be  cited  to 
prove,  that  the  facts  being  agreed  or  found, 
it  is  for  the  Court  to  decide  whether  in 
law,  they  amount  to  usury.  If  this  were 
not  so,  no  special   verdict    would    be    suffi- 
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cient,  unless  it  found  the  usury  expressly. 
But,  in  Gibson  v.  Fristoe,  1  Call,  54,  it 
is  decided,  that  though  the  corrupt  agree- 
ment be  not  expressed  in  the  verdict,  yet 
if  it  is  apparent  to  the  Court  that  the  mat- 
ter is  usury,  it  is  not  necessary  for  the 
jury  to  shew  that  it  was  corruptly  ma'de ; 
and  Tremaine  v.  Roberts,  Cro.  Jac.  508, 
is  cited,  where  it  is  said  res  ipsa  loquitur. 
In  Marsh  v.  Martindale,  3  Bos.  &  Pull. 
158,  a  special  case  was  found,  in  which, 
after  stating  the  facts,  the  jury  find  ex- 
pressly that  Marsh  did  not  think  he  was 
acting  contrary  to  law.  In  delivering  the 
opinion  of  the  Court,  Lord  Alvanley  says, 
^*We  must  consider  what  was  the  real 

146  transaction  *between    the  parties.     I 
told    the   jury  that  if  a  man  agree  to 

take  more  than  5  per  cent,  for  the  forbear- 
ance of  money,  the  law  declares  that  such 
agreement  is  corrupt,  within  the  statute  of 
Ann,  whether  the  party  thought,  at  the 
time,  that  he  was  acting  contrary  to  the 
statute,  or  not.  And  though  the  jury  have 
found  that  Marsh  did  not  think  he  was  act- 
ing contrary  to  law,  there  is  nothing  in 
that  finding  to  prevent  us  from  examining 
the  transaction,  and  declaring  it  to  be  cor- 
rupt, if  it  appear  to  us  to  be  so  in  point  of 
law,  without  sending  the  case  back  to  a 
jury  to  find  the  corruption.'*  It  is  every 
day's  practice  for  the  Court,  upon  a 
h>pothetical  statement^  of  the  facts,  to  tell 
•the  jury  that  the  contract  was  usurious. 
Thus  in  Pratt  v.  Willey,  1  Eap.  Rep.  40, 
the  Court,  assuming  the  fact,  pronounce 
the  law.  In  Rich  v.  Topping,  1  Ksp.  Rep. 
176,  the  doubt  was  about  the  fact;  the  law 
was  pronounced.  In  Doe  v.  Bernard,  1 
Esp.  11,  Lord  Kenyon  said,  it  was  clearly 
usury,  and  non-suited  the  plaintiff.  In 
Boldero  v.  Jackson,  11  East,  612,  the  Court 
held  the  contract  usurious  upon  the  facts. 
In  Davis  v.  Hardacre,  2  Camp.  375,  where 
a  picture  was  taken  in  part.  Lord  Ellen- 
borough  held  this  prima  facie  evidence  of 
usury,  and  held  the  plaintiff  to  prove  the 
value,  and  on  failure  non-suited  him.  In 
Jones  v.  Davidson,  3  Common  Law  Reports, 
92,  Gibbs  pronounced  the  law  upon  the  facts. 

Suppose  the  facts  (upon  the  hypothesis 
of  the  truth  of  which,  the  n^otion  was 
made)  had  been  found  here  by  a  special 
verdict ;  would  not  the  Court  have  had  to 
pronounce  upon  them''  And  if  upon  such 
finding,  they  would  have  considered  them 
to  amount  in  law  to  usury,  they  ought,  on 
the  motion  of  the  defendant,  to  have  told 
the  jury  that  if  they  believed  those  facts, 
it'araounted  to  usury. 

But  did  the  facts  amount  to  usury?  I 
think  80  clearly.  Disguise  it  as  you  will, 
Stribbling's  \%as,  in  effect,  an  application 
for  a  loan.  His  object  was  to  raise  money, 
and  that  clearly  disclosed  to  the  Bank. 
He  wanted  $10,000,  and  his  proposition  says 
so  expressly.     *'I    offer   my  brothers 

147  *for  $2,000,  &c.,  which,  together  with 
the  stock,  is  to  make  the  $10,000  I  am 

to  receive."  How  did  the  Bank  under- 
stand it?  The  Cashier  says,  **I  am  in- 
structed by  the  Board  to  inform  you,  that 
they  will  discount  for  you  two  notes,  one 
for  $10,000,  the  other  for  $2,500,  &c.  In 
payment  for  which  discount,  you  will  re- 
ceive   one   hundred   shares   of  stock  of  the 


Bank,  &c.,  at  $10,000.  The  balance  in 
money."  Now  it  is  in  clear  proof,  that 
the  current  market  price  of  stock  was  $80; 
and  the  Bank,  knowing  this,  knew  that  by 
letting  Stribbling  have  the  one  hundred 
shares  and  $2,000  in  money,  he  could  not 
raise  the  sum  he  wanted,  because  the 
Banks  would  not  receive  the  stock  in  de- 
posit at  its  full  price.  They  therefore  offer 
him  a  loan  in  money  of  $2,500;  which,  de- 
positing the  stock  at  $75,  would  exactly 
make  the  sum  he  wanted.  Nothing  can  be 
clearer  to  my  mind,  than  that  the  sale  of 
the  stock  and  the  loan  are  indissolubly 
linked  together,  making  one  transaction ; 
and  the  object  being  to  raise  money,  and 
the  stock  passed  above  its  market  price, 
that  it  was  an  usurious  contract,  and  that 
the  Court  ought  so  to  have  told  the  jury. 

I  think  also,  that  the  Court  erred  in  re- 
fusing to  grant  a  new  trial.  It  was  a  ver- 
dict against  law  and  evidence. 

My  opinion  is,  that  the  judgment  be  re- 
versed, and  the  cause  sent  back  for  a  new 
trial,  with  directions  to  the  Court,  that  if 
the  same  evidence  be  introduced,  and  the 
same  instruction  asked  which  was  asked  in 
the  first  part  of  the  second  bill  of  excep- 
tions, that  the  Court  shall  give  it. 

JUDGE  GREEN. 

The  defence  to  this  action  is  usury,  and 
the  appellees  insist  that  no  corporation 
comes  within  the  terms  ur  spirit  of  the  Act 
against  usury;  and  especially  that  a  bank- 
ing corporation  does  not.  To  this  the  ap- 
pellant's counsel  replies,  that  so  far  as  the 
case  depends  upon  the  demurrers  to  the 
declaration  and  the  4th  plea,  the  Act 
148  of  Assembly  *  incorporating  the 
Bank,  although  given  in  evidence 
upon  the  trial  of  the  issues,  and  made 
part  of  the  record  by  an  exception,  not  be- 
ing set  forth  in  the  declaration  or  4th  plea, 
cannot  be  noticed  by  the  Court,  it  being  a 
private  Act  and  not  a  general  statute;  and 
that  therefore  it  does  not  appear  upon  the 
record ;  nor  can  the  Court  know  judicially 
that  the  **Bank  of  the  Valley  in  Virginia" 
is  a  corporation.  If  it  were  admitted  that 
the  Act  incorporating  the  Bank  of  the  Vi*- 
ley  in  Virginia,  so  far  as  it  relates  to  the 
details  of  its  organization,  its  privileges, 
and  the  restrictions  imposed  upon  it,  is  s 
private  Act,  which  the  Court  cannot  take 
notice  of  ex  officio;  yet,  there  is  a  provi- 
sion in  it,  which  is  general,  and  which 
the  Court  is  bound  to  take  notice  of  ex 
officio,  since  it  affects  the  whole  comma- 
nity ;  that  provision  which  declares  that  all 
notes  or  bills  negotiable  at  this  Bank,  shall 
be  put  upon  the  footing  of  foreign  bills  of 
exchange;  and  this  suit  is  brought  upoa 
such  a  note.  We  therefore  know  judicially, 
that  the  "Bank  of  the  Valley  in  Virginia," 
is  a  corporation ;  and  the  right  to  contract 
and  to  sue,  subject  to  the  general  laws 
affecting  the  contracts  of  individuals,  is 
incident  to  a  corporation,  unless  those 
rights  are  in  any  way  modified  by  the 
charter  of  incorporation. 

It  is  said,  that  the  Statute  of  Usury  does 
not  apply  to  any  corporation,  because  it  is 
a  penal  statute,  and  cannot  properly  be  ex- 
tended, by  any  equitable  construction,  be- 
yond its  letter;  and  that  a  corporation  not 
being  a  person,  does  not  come   within   the 
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literal  terma  of  the  statute.  The  terms  of 
the  statute  are,  **No  person  shall,  upon 
any  contract,  take  directly  or  indirectly, 
for  loan  of  any  money,  wares  or  merchan- 
dise, or  other  commodity,  above  the  value 
of  six  dollars,  for  the  forbearance  of  $100 
for  a  year,  and  after  that  rate  for  a  greater 
or  lesser  sum,  or  for  a  longer  or  shorter 
time.  And  all  bonds,  contracts,  covenants, 
conveyances  or  assurances,  to  be  made  for 
payment  or  delivery  of  any  money  or  goods 
80  to  be  lent,  on  which  a  higher  interest  is 
reserved    or   taken  than  is  hereby  al- 

149  lowed,  *shall   be  utterly  void."     The 
second    section      imposes    a    penalty 

upon  any  person's  taking  usurious  interest, 
if  it  be  corruptly  taken,  but  not  otherwise. 
If  there  had  been  nothing  'in  the  statute 
but  the  first  clause  of  the  first  section, 
and  the  second  section,  the  consequence 
would  have  been,  that  if  any  person  had 
contracted  for  usurious  interest,  and  had 
not  received  it,  the  borrower  could  have 
resisted  the  payment  of  the  excess  of  in- 
terest above  the  legal  rate,  but  not  of  the 
principal  and  legal  interest,  and  if  the 
lender  had  received  the  usurious  interest, 
whether  corruptly  or  not.  The  borrower 
could  have  recovered  back  the  excess,  be- 
yond the  principal  and  legal  interest,  in 
an  action  for  money  had  and  received.  If 
it  had  been  received  corruptly,  then  the 
lender  would  have  been  moreover  liable  to 
the  penalty  imposed  by  the  second  section. 
But,  if  the  usurious  interest  was  received 
ignorantly  and  innocently,  (as  might  hap- 
pen,) the  party  would  not  be  liable  to  the 
penalty ;  as,  if  an  agent  should  make  an 
usurious  contract  in  the  name  of  his  prin- 
cipal, and  the  latter  were  to  receive  the 
usurious  interest,  without  knowing  that 
the  contract  was  usurious.  Whether  a  cor- 
poration would  come  within  the  term  per- 
son, used  in  the  first  clause  of  the  first 
section,  and  in  the  second  section,  it  is 
unnecessary  to  decide;  since  the  contract, 
if  usurious,  is  avoided  by  the  second  clause 
of  the  first  section,  which  extends  to  all 
contracts,  no  matter  by  whom  made,  upon 
which  more  than  legal  interest  is  reserved 
or  taken. 

It  is  argued,  that  if  corporations  come 
within  the  letter  of  the  statute,  they  are 
not  within  the  reason  or  policy  of  the  laws 
against  usury;  since  widows,  orphans,  for- 
eigners and  others,  who  have  no  agency  in 
the  management  of  their  transactions,  have 
their  funds  invested  in  corporations;  the 
forfeiture  of  which  by  usury,  practised  by 
the  directors,  would  inflict  upon  innocent 
persons  a  loss,  which  the  policy  of  the  law 
inflicts  as  a  punishment  for  an  ofiPence; 
and  that  this  reasoning  applies  particularly 
to  banking  corporations,  especially  those 
in  which  the  public  have  an  interest. 

150  *The  chief,  if  not  sole  object  of  the 
institution  of  Banks,  ^as,  to  increase 

the  prosperity  of  the  community,  by  facili- 
tating the  borrowing  of  money  at  the  rate 
of  interest  fixed  by  the  charters;  and  to 
affect  this,  and  to  induce  those  who  had 
money  to  lend  it,  through  the  agency  of 
the  Banks,  these  corporations  were  allowed 
the  privilege  of  lending  their  notes  instead 
of  money,  to  a  much  larger  amount  that 
that  of  the  money   invested    in    the  stock, 


besides  many  other  privileges  which  indi- 
viduals have  not.  The  forfeiture,  by  the 
Statute  of  Usury,  of  the  money  lent,  is  not 
imposed  upon  the  lender,  as  a  punishment  of 
an  offence,  so  much  as  for  the  purpose 
of  protecting  the  necessitous  from  op- 
pression. This  was  the  only  real  ob- 
ject of  that  provision  of  the  law;  and 
the  loss  to  the  lender,  only  the  incidental 
effect  of  that  policy.  To  allow  a  Bank, 
therefore,  to  take  usurious  interest,  would 
not  only  frustrate  the  policy  of  the  law 
against  usury,  but  the  objects  of  their 
own  institution,  and  tend  to  the  utter  ruin, 
instead  of  promoting  the  interests,  of  the 
community.  If  this  argument  were  well 
founded,  it  would  apply  with  equal  propri- 
ety to  the  exemption  of  all  trustees  acting 
for  others,  from  the  operation  of  the  law 
against  usury.  The  interest  of  the  State 
as  a  stockholder,  can  have  no  influence 
upon  this  question,  especially  as  to  this 
Bank.  The  stock  reserved  to  the  State  as 
a  bonus,  may  be  disposed  of  at  her  pleas- 
ure, by  the  express  provisions  of  the  stat- 
ute; and  in  that  case,  her  right  to  appoint 
a  portion  of  the  directors  would  cease. 
Corporations  are,  in  their  nature,  bound  as 
individuals  are,  by  the  general  laws  regulat- 
ing contracts,  except  so  far  as  they  may  be 
exempted  from  their  operation  by  specific 
statutory  provisions. 

This  exemption  from  the  operation  of 
the  statute  against  usury,  is  accordingly 
claimed  on  behalf  of  the  Bank  of  the  Val- 
ley, by  force  of  that  provision  of  the 
charter,  which  provides,  *^ neither  shall  the 
said  corporation  take  more  than  the  rate  of 
one  half  of  one  per  cent,  for  thirty  days, 
for  or  on  account  of  its  loans  or  din- 
151  counts;"  a  provision  *which,  it  was 
admitted  on  the  other  side,  allows 
them  impliedly  to  take  at  that  rate,  which 
exceeds  the  legal  interest  of  six  per  centum 
per  annum ;  and  it  is  argued,  that  this  per- 
mission to  take  more  than  legal  interest, 
exempts  the  contracts  of  the  Bank  from  the 
operation  of  the  statute  against  usury,  even 
if  they  take  more  interest  or  discount  than 
is  allowed  by  their  charter. 

This  privilege  to  take  more  than  legal 
interest,  is  not  unlimited,  but  is  restricted 
to  a  given  rate  of  discount  or  interest.  But 
for  this,  a  contract  reserving  to  the  Bank 
more  than  six  per  cent,  interest,  would  be 
void  for  usury,  the  statute  applying  to  all 
possible  contracts.  The  charter  of  the 
Bank  does  not  repeal  the  statute  against 
usury  expressly,  and  the  repeal  of  statutes 
by  implication  is  not  favoured.  If,  by  any 
reasonable  construction,  both  statutes  can 
have  effect,  such  construction  is  given  to 
them  ;  and  where  they  are  inconsistent  with 
each  other,  in  some  degree,  the  latter  re- 
peals the  former,  to  the  extent  of  such  in- 
consistency, and  no  further.  This  is  the 
rule  laid  down  in  the  strongest  termn,  in 
many  cases  cited  in  19  Vin.  Abr.  tit.  Stat- 
ute^ 520,  pi.  84,  85,  86;  lb.  page  525,  pi.  131, 
132;  11  Co.  Rep.  64,  Foster's  Case;  10 
Mod.  118;  and  this  rule  of  construction  has 
been  approved  by  this  Court  in  Warder  v. 
Arrell,  2  Wash.  282.  When,  therefore,  the 
Statute  of  Usury  avoids  all  contracts,  upon 
which  an  interest  higher  than  the  rate  of 
six  ler  cent,  per  annum   is   reserved,  and 
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another  statute  allows,  in  a  particular  case, 
one  half  of  one  per  cent,  for  every  thirty 
days,  to  be  reserved,  the  latter  repeals  the 
former  only  in  cases  in  which  no  more 
than  one  half  of  one  per  cent,  for  every 
thirty  days  is  reserved.  A  reservation  of 
interest  at  a  greater  rate  than  this,  is  not 
sanctioned  by  the  latter  statute,  and  brings 
the  case  within  the  former.  The  Bank  no 
longer  acts  within  its  privilege,  and  the 
contract  must  be  tested  by  the  general 
laws. 

It  is  contended  that  the  contract  stated 
in  the  declaration  is,  upon  its  face,  usuri- 
ous: since  it  is  a  contract  of 
152  *loan,  and  not  a  discount  of  negotia- 
ble paper;  and  that  to  retain  the  in- 
terest or  discount  in  advance  in  such  a 
case,  is  usury.  I  do  not  think  this  ques- 
tion arises  upon  the  declaration.  It  is  not 
stated,  at  what  rate  the  discount  or  interest 
retained,  was  estimated;  and  the  fair 
meaning  of  the  declaration  is,  that  so 
much  only  was  retained  as  they  had  a  legal 
right  to  retain. 

The  fourth  plea  presents  a  serious  ques- 
tion, whether  that  part  of  the  charter  of 
the  Bank,  which  prohibits  their  taking 
more  than  at  the  rate  of  one  half  of  one 
per  cent,  for  30  days,  is  a  general  law, 
which  the  Court  are  bound  to  take  notice 
of,  or  not.  If  not,  then  as  the  Court  can- 
not take  notice  of  this  privilege,  the  con- 
tract reserving  the  discounts  or  interest 
at  the  rate  of  one  half  of  one  per  cent,  for 
30  days,  was  clearly  usurious  upon  its  face. 

The  cases  cited  in  the  argument  shew, 
that  a  statute  may  be  general  as  to  some 
of  its  provisions,  and  private  as  to  others. 
This  privilege  to  the  Bank,  to  take  more 
within  a  certain  limit  than  the  interest 
prescribed  by  the  general  laws,  is  particular 
and  private  in  its  nature,  made  for  the 
benefit  of  that  particular  corporation,  and 
which  does  not  concern  the  public  gener- 
ally, or  any  class  of  the  community.  If 
the  whole  of  the  residue  of  the  Act  was  a 
general  law,  (as  many  parts  of  it  are,)  this 
particular  provision  would,  from  its  nature, 
be  private,  and  could  not  be  noticed  ex 
officio  by  the  Court.  This  seems  to  me  to 
be  the  common  law  doctrine.  The  Statute 
of  3  Jac.  1,  concerning  Popish  recusants, 
is,  in  all  its  provisions  but  one,  a  general 
law.  It  disables  them  to  present  to  any 
benefice  or  ecclesiastical  living,  &c.,  al- 
though they  would,  but  for  the  disability 
imposed  by  the  statute,  be  entitled  to  pre- 
sent; and  the  statute  gave  the  right  to  pre- 
sent in  such  cases,  to  the  Chancellor, 
Masters  and  Scholars,  of  the  University  of 
Oxford;  and  this  donative  clause  was  held 
to  be  a  private  law,  which  the  Court  could 
not  notice  ex  officio.  10  Co.  Rep.  57;  The 
case    of    the    Chancellor    of   Oxford,   Hob. 

227;  Bull.  N.  P.  223. 
153  *This  case  falls  clearly  within    the 

distinctions  laid  down  in  Holland's 
Case,  4  Co.  Rep.  76,  77.  The  clause  in  ques- 
tion is  therefore  private,  unless  any  statu- 
tory provisions  shall  have  either  made  it  a 
general  law,  or  given  it  the  same  effect. 
There  are  two  statutes  which  may  be 
supposed  to  have  that  effect.  The  Act  of 
March  12,  1819,  providing  for  the  re-publi- 
cation of  the  laws,  directs  the  Act  incorpo- 


rating  this  Bank,  with  very  many  others 
particularly  specified,  (most  of  which  are 
undoubtedly  general  laws,)  to  t>e  published 
in  the  edition  of  the  laws  directed  by  that 
Act,  without  designating  any  of  them  as 
general  or  private  Acts.  It  directs  also, 
all  Acts  of  a  geneial  nature  passed  at  the 
then  present  and  last  sessions  of  the  Assem- 
bly, and  all  Acts  of  a  general  nature  then  in 
force,  not  noticed  in  the  repot t  of  the  re- 
visors,  and  the  titles  and  dates  of  all  priv- 
ate, local  and  temporary  Acts,  passed 
between  particular  periods,  to  be  published 
in  that  edition  ;  and  provides,  that  the  laws 
published  in  that  edition,  ^^shall  be  re- 
ceived in  evidence,  in  the  same  manner  as 
the  originals."  I>o  these  provisions  of  the 
Act  of  1819,  make  those  Acts  published  io 
that  edition  of  the  laws,  which  would  other- 
wise have  been  private  Acts,  general  or 
public  Acts?  I  think  not.  The  only  pur- 
pose of  this  Act,  in  relation  to  the  private 
Acts  directed  to  be  published,  was,  to  au- 
thorise the  printed  copy  to  be  given  in  evi- 
dence, without  the  necessity  of  producing 
the  originals,  or  exemplified  or  sworn 
copies;  and  to  these  private  Acts  only,  is 
the  direction  applicable,  that  they  shall  be 
received  in  evidence  as  the  origina's.  As 
to  the  general  laws,  no  such  provision  was 
necessary;  nor,  as  to  them,  can  it  have 
any  effect.  There  are  many  Acts  published 
in  this  edition  of  the  laws,  by  express  di- 
rections of  the  Act  of  1819,  which,  althoufirh 
the  greater  part  of  their  provisions  are 
general,  yet  some  of  them  are  most  em- 
phatically private ;  as  chap.  260,  the  Act 
concerning  the  trustees  of  all  the  unincor- 
porated towns  in  Virginia,  in  which  there 
is  a  special  provision  for  a  new  survey  and 
plat  of  the  town  of  Suffolk,  for  ad- 
154  justing  *the  boundaries  of  the  streets 
and  lots,  the  original  being  lost  by 
fire.  The  publication  of  a  private  Act  with 
the  general  laws,  cannot  charge  its  nature 
or  effect.  If  it  could,  then  certainly  a 
clause  in  a  public  Act  published  entire  must 
be  considered  as  public  or  general  also; 
and  in  that  case,  the  clause  of  the  statute 
of  3  Jac.  1,  giving  presentations  forfeited 
by  Popish  recusants  to  the  University  of  a 
Oxford,  ought  to  have  been  noticed  by  the 
Court  ex  officio ;  it  being  published  with 
the  residue  of  the  statute,  which  was  gen- 
eral. Even  at  common  law,  the  copy  of 
private  statute  which  concerns  a  whole 
country,  as  the  Bedford  Levels,  printed 
with  the  general  statutes,  might  be  givea 
in  evidence,  without  comparing  it  with 
the  record.  Bull.  N.  P.  225.  But,  this 
gave  it  no  new  character  as  a  general  or 
private  law,  but  only  varied  the  proof  nec- 
essary to  establish  its  authenticity.  And 
it  was  for  the  purpose  of  allowing  the 
private  Acts  published  in  our  last  Code,  to 
be  given  in  evidence  without  producing  the 
originals,  that  the  Legislature  directed 
them  to  be  so  published,  instead  of  leaving 
it  to  the  Courts  to  say  in  each  case,  whether 
the  printed  copies  should  be  admitted  in 
evidence,  in  lieu  of  the  originals;  and  not 
for  the  purpose  of  converting  Acts  in  their 
nature  particular  and  private,  into  general 
and  public  Acts. 

The  other  statute  which  may  be  supposed 
to  affect  this  question,  is  that   which    pro- 
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vides  that  ''Private  Acts  of  Assembly  may 
be  given  in  evidence,  without  pleading 
them  specially."  At  the  common  law, 
private  Acts  of  Parliament  must  have  been 
pleaded,  or  might  have  been  given  in  evi- 
dence, according  to  the  circumstances  of 
the  case,  precisely  as  any  other  muniment 
of  title.  BuUer's  Nisi  Prius,  page  222. 
The  necessity  of  pleading  such  an  Act  in 
particular  cases,  proceeded,  not  from  its 
character  as  a  private  Act  only,  but  from 
that  combined  with  the  nature  of  the  right 
claimed  under  it,  and  of  the  pleadings  of 
the  other  party.  I  cannot  think  that  this 
provision  was  intended  to  change  en- 

155  tirely  the  nature  of  a  private  *Act  of 
Assembly,  and    make   it   the  duty  of 

the  Court  to  notice  it,  whether  given  in 
evidence  or  not;  and  to  change  the  laws  of 
pleading,  in  favor  of  persons  claiming  un- 
der private  Acts,  by  dispensing  with  the 
pleadings  which  the  nature  of  the  case  re- 
quires. This  provision  of  our  statute, 
seems  to  be  merely  declaratory  of  the  com- 
mon law ;  and  that  seems  to  have  been  the 
opinion  of  this  Court  in  Legrand  v. 
Hampden  Sidney  College,  5  Munf.  324.  The 
charter  of  the  Bank  was  properly  given  in 
evidence  upon  the  trial  of  the  issuer  of 
fact,  and  is  properly  in  the  record  for  the 
purpose  of  deciding  the  questions  which 
arose  upon  the  trial  of  those  issues.  But 
the  matter  of,  and  proceedings  upon,  one 
plea,  cannot  be  called  in  aid  of  the  matter 
of,  and  proceedings  upon,  another  plea; 
and  we  must  decide  upon  the  demurrer  to 
the  4th  plea,  as  if  there  was  nothing  in 
the  record,  but  the  declaration,  that  plea, 
and  the  demurrer  to  it.  That  demurrer 
should  have  been  overruled. 

Upon  the  trial  of  the  issues,  the  Court, 
upon  the  motion  of  the  defendant,  instructed 
the  jury  that  if  they  believed  from  the  evi- 
dence, that  the  Bank  of  the  Valley  in  Vir- 
ginia on  or  about'  the  14th  of  February, 
1821,  loaned  to  B.  Stribbling  $2,500,  or 
thereabouts,  for  eighteen  months,  but  made 
it  a  condition  precedent  to  the  granting  of 
the  said  loan,  that  he  should  buy  of  the 
Hank  one  hundred  shares  of  its  stock,  at 
the  price  of  $10,000,  giving  his  note  nego- 
tiable, with  other  sufficient  drawers  and 
endorsers  for  that  sum,  the  note  to  be  re- 
newed for  eighteen  months,  and  the  said 
Erasmus  complied  with  the  conditions;  and 
that  the  price  of  $10,000  thus  demanded  and 
agreed  to  be  given  for  the  one  hundred 
shares  of  stock,  on  the  terms  of  payment 
prescribed  and  agreed  to,  was  palpably  and 
obviously  an  over  price  for  the  said  stock, 
having  reference  to  the  then  selling  price 
in  the  market;  and  that  the  defendant  was 
influenced  in  agreeing  to  give  the  over 
price  demanded,  by  the  ofiPer  of  the  said 
loan  of  $2,500  or  thereabouts ;  and  that  the 
purchase  at  such  over  price   operated 

156  *as    an  inducement  to    the    Bank    to 
make    the    accommodation    discount 

which  it  did  make,  and  that  the  negotiable 
note  in  the  declaration  mentioned,  was 
given  in  consideration  of  the  said  transac- 
tion; then,  they  ought  to  find  for  the  de- 
fendant. 

The  Court  further  instructed  the  jury, 
that  if  they  should  be  of  opinion  that  it 
was  not   made   a  condition  of  the  loan  of 


$2,500  or  thereabouts,  that  the  said  defend- 
ant should  buy  the  said  one  hundred  sharea 
of  stock  at  such  over  price,  or  that  the  said 
loan  was  independent  of  the  said  purchase 
of  stock,  or  that  the  purchase  of  the  said 
stock  was  the  principal  object  of  the  de- 
fendant, and  that  being  accomplished,  the 
Bank  afterwards  agreed  to  lend  the  said 
$2,500,  or  thereabouts;  then  such  loan  waa 
not  usury.  To  the  first  part  of  this  in- 
struction, the  plaintiff  excepted. 

The  defendant  also  moved  the  Court  to 
instruct  the  jury,  that  if  they  believed  that 
he  had  written  and  sent  to  the  President  of 
the  Bank  his  letter  of  the  12th  of  February, 
1821,  on  or  about  that  day,  and  had  sub- 
mitted to  the  President  and  Directors  of 
the  Bank  his  written  propositions  of  Feb- 
ruary 13th,  1821,  and  that  the  Cashier  had 
given  to  those  propositions  the  answer 
aforesaid,  acting  under  the  instructions  of 
the  said  Board  of  Directors,  and  that  this 
was  the  only  answer  by  the  plaintiffs  to  hia 
propositions  communicated  to  him ;  and 
that  a  contract  was  made  between  the 
plaintiffs  and  defendant,  just  before  or  on 
the  14th  of  February,  1821,  in  conformity 
with  the  terms  of  the  Cashier's  letter,  and 
that  the  account  exhibited  was  regularly 
entered  in  the  books  of  the  Bank;  and  that 
of  the  sum  of  $12,377  08  cents,  entered  in 
the  said  account  as  cash  paid  to  him, 
$10,000  consisted  of  one  hundred  shares  of 
the  stock  of  the  Bank,  at  par;  and  that  the 
contract  was  executed,  continued  and  ex- 
tended, as  stated  in  the  first  special  plea ; 
and  that  the  one  hundred  shares  of  stock, 
on  the  14th  day  of  February,  1821,  were 
worth,  at  the  market  price  in  cash,  not 
more  than  $9,000,  and  that  fact  known  to 
the  directors ;  and  that  the  note  sued 
157  on  was^given  in  consideration  of  the 
original  note  of  $10,000;  then  they 
ought  to  find  for  the  defendant;  which  the 
Court  refused  to  give,  and  the  defendant 
excepted. 

The  defendant  also  moved  the  Court  to 
instruct  the  jury,  that  if  the  sale  of  the 
one  hundred  shares  of  stock  was  uncon- 
nected with  the  loan. of  $2,500;  yet,  being 
a  sale  on  eighteen  months  credit,  the 
reservation  of  interest  or  discounts  at  the 
rate  of  one  half  of  one  per  cent,  for  thirty 
days,  as  had  been  agreed  to  be  done  and 
actually  done,  was  usurious;  which  in- 
struction the  Court  also  refused  to  give, 
and  the  defendant  excepted. 

The  defendant  also  moved  for  a  new 
trial,  which  the  Court  refused;  and  he  ex- 
cepted to  that  also. 

The  counsel  for  the  appellees  objects  to 
the  form  of  the  instruction,  as  moved  by 
the  defendant,  because  he  alleges  that  it 
excluded  from  the  consideration  of  the 
jury,  the  order  entered  on  the  minutes  of 
the  Board  of  Directors  on  the  13th  of  Feb- 
ruary, 1821.  I  do  not  think  it  had  that 
effect.  The  motion  was  founded  upon  the 
condition,  that  if  the  jury  should  believe 
from  the  evidence,  that  the  contract  was 
concluded  in  conformity  with  the  letter  of 
the  Cashier;  and  in  considering  that  ques- 
tion of  fact,  nothing  in  the  motion  to  in- 
struct prevented  the  jury  from  considering 
the  effect  of  the  order  of  the  Directors  upon 
that  question. 
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It  is  also  objected,  that  the  motion  con- 
fined the  enquiry  as  to  the  market  value  of 
the  stock,  to  the  14th  day  of  February, 
1821;  whereas  the  contract  was  probably 
made  on  the  13th  day  of  February ;  and  this 
is  well  founded.  The  motion  ought  to 
have  confined  the  enquiry  as  to  the  value 
of  the  stock,  to  the  time  of  the  contract; 
lea  vine:  it  to  the  jury  to  ascertain  that 
time;  and  if,  in  other  respects,  the  in- 
struction asked  for  was  proper,  it  should 
have  been  given  with  that  modification. 

If  the  facts,  upon  the   supposition  of  the 

truth  of  which  (to   be    determined    by    the 

jury)  as    recapitulated    by    the    defendant, 

were  really  as  supposed ;  then  it  was 

158  clear  beyond  *a  doubt,  that  the  contract 
for  the  sale  of  the  stock  and  the  loan 

of  money,  was  one  entire  contract,  indis- 
solubly  connected,  and  that  the  inducement 
to  the  Bank  to  lend  the  money  was  the  ad- 
vantage of  a  sale  of  the  stock  at  greatly 
more  than  its  real  value;  and  the  induce- 
ment to  Stribbling  to  give  an  ezhorbitant 
price  for  the  stock,  was  the  loan  of  the 
money;  and  that  the  contract  was  a  shift 
to  ev  ide  the  Statute  of  Usury. 

It  is  obvious,  from  comparing  the  opin- 
ions of  the  Court  upon  the  first  and  second 
motion  to  instruct,  that  it  wias  of  opinion, 
that  however  manifest  the  intent  of  the 
parties  in  making  this  contract,  and  the 
motives  which  influenced  them  mutually 
to  make  it,  might  be  in  fact;  yet  that  that 
intent,  and  those  motives,  were  an  infer- 
ence of  fact  from  the  other  facts  of  the 
transaction,  and  that  the  jury  alone  were 
competent  to  make  it.  And  the  real  ques- 
tion upon  the  second  exception  is,  whether 
the  intent  and  motive  of  the  parties  to  the 
contract  is  a  question  of  law  or  of  fact. 

The  intent,  the  quo  animo,  to  be  deduced 
from  the  acts  of  the  party,  is,  in  many 
cases,  an  inference  and  question  of  law, 
and  not  of  fact;  and  this  in  criminal,  as 
well  as  in  civil  cases.  Although  an  in- 
ference of  law,  yet  when  it  is  involved  in 
an  issue  of  fact  to  be  tried  by  a  jury,  the 
jury  must  of  necessity  judge  of,  and  decide 
upon  it;  and  in  criminal  cases,  their  deci- 
sion is  conclusive,  and  cannot  be  con- 
trolled, since  in  such  a  case  no  new  trial 
can  be  awarded  on  the  ground  that  the 
verdict  has  been  contrary  to  the  evidence 
or  to  the  law.  But,  in  civil  cases,  the 
error  of  the  jury,  as  to  the  inference  of 
law  from  the  facts,  may  be  corrected  by 
awarding  a  new  trial.  If  the  intent  of  the 
party,  to  be  inferred  from  the  facts  of  the 
transaction,  was  a  question  of  fact,  it 
could  only  be  decided  by  the  jury;  and  it 
would  not  be  competent  to  the  Court  to  in- 
struct them  that  the  inference  ought  or 
ought  not  to  be  made.  There  is  nothing 
better  settled  with  us,  than  that  the  Court 
cannot  properly  influence  the  judgment 
of  the  jury  as  to  any  matter  of  fact,  by 
giving    their   opinion    upon    it;   and 

159  that  to   do  *80,  is  erroneous.     Yet  in 
criminal,  as  well  as  in  civil  cases,  the 

Court  is  at  liberty  to  instruct  the  jury  as  to 
the  intent,  legally  to  be  inferred  from  the 
facts  alleged,  in  case  the  jury  should  be  of 
opinion,  that  the  facts  are  proved.  Again; 
if  the  intent  to  be  inferred  from  the  facts, 
was  a   question   of    fact,  and  not   of   law, 


then,  upon  a  special  verdict  finding  the 
facts,  no  judgment  could  be  given,  in  cases 
where  the  decision  of  the  cause  depended 
upon' the  intent,  unless  that  intent  was  ex- 
pressly found  by  the  jury.  For,  it  is  an 
inflexible  rule,  that  the  Court,  upon  a 
special  verdict,  cannot  infer  other  facts 
from  those  found.  Yet,  in  criminal  and 
civil  cases,  when  the  intent  is  important 
to  the  decision  of  the  case,  the  Court  infer 
it  from  the  facts  found  in  a  special  verdict, 
although  the  intent  be  not  found.  Cases, 
however,  may  and  do  frequently  occur,  in 
which  the  question  of  intent  depends  upon 
the  weight  of  conflicting  circumstances, 
which  it  is  proper  to  leave  to  the  decision 
of  the  jury.  Again ;  if  intent  was  an  in- 
ference of  fact,  and  not  of  law,  no  case  of 
usury  could  occur,  in  which  it  could  be  de- 
cided upon  a  demurrer  to  the  pleadings, 
that  a  contract  under  the  form  of  a  contract 
of  hazard  or  sale,  was  a  shift  to  evade  the 
Statute  of  Usury.  If,  to  a  plea  of  usury, 
in  the  case  of  a  contract  upon  its  face  one 
of  hazard,  there  be  a  demurrer,  it  has  never 
been  suggested  that  the  demurrer  admitted 
the  truth  of  the  allegation  in  the  plea,  that 
the  contract  was  a  corrupt  loan.  If  the 
demurrer  was  an  admission  of  the  truth  of 
that  allegation,  then  all  such  cases,  with- 
out exception,  must  have  been  decided 
against  the  demurrant,  upun  that  ground 
only,  without  looking  further.  If  the  de- 
murrer is  not  an  admission  of  the  corrupt 
intent  alleged  in  the  plea,  and  that  was  an 
inference  of  fact  from  the  facts  alleged  in 
the  plea;  then,  as  the  Court  can  make  ao 
inference  of  tacts  from  facts  found  or  ad- 
mitted, the  demurrer  in  all  such  cases 
should  be  overruled.  Yet  demurrers  in 
such  cases  have  been  sustained  and  over- 
ruled, according  to  the  legal  inference  of 
intent    made   by  the  Court,  from  the  facts 

admitted  by  the  pleadings. 
160  *In  all  criminal  cases,  it  is  the  in- 

tent, and  not  the  act,  which  consti- 
tutes the  crime.  Actus  non  facit  ream, 
nisi  mens  sit  rea.  This  criminal  intent  i% 
an  inference  of  law,  upon  which  the  CoOtt 
may  instruct  the  jury,  as  upon  any  other 
question  of  law,  or  may  decide  upon  a 
special    verdict     not    finding    ttie    intent. 

Thus,    in    The  King  v.  ,  2  Ld.  Raym. 

1494,  it  is  laid  down,  that  **bn  the  trial  the 
Judge  directs  the  jury  thus;  if  you  believe 
such  and  such  witnesses,  who  have  sworn 
to  such  and  such  facts,  the  killing  of  the 
deceased  appears  to  be  with  malice  pre- 
pense; but,  if  you  do  not  believe  them, 
then  you  ought  to  find  him  guilty  of  man- 
slaughter, and  the  jury  may,  if  they  think 
proper,  give  a  general  verdict  of  murder  or 
manslaughter;  but,  if  they  decline  giving 
a  general  verdict,  and  will  hnd  the  facts 
specially,  the  Court  is  then  to  form  their 
judgment  from  the  facts  found,  whether 
the  defendant  be  guilty  or  not  guilty,  i.  e. 
whether  the  act  was  done  with  malice  and 
deliberation  or  not.'* 

In  civil  cases,  especially  on  questions  of 
usury,  the  intent  of  the  parties  has  been 
held  to  be  a  question  of  law,  by  a  series  of 
unquestioned  decisions.  In  Keynolds  v* 
Clayton,  2  And.  IS;  Mo.  397,  560,  70; 
Batton  V.  Dunham,  Cro.  Etiz.  642;  2  And. 
121;  Mason  v.   Abdy,  3   Salk.    390;  Comb. 
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125;  Carthew,  67,  it  Tvas  held,  a pon  general 
demurrera,  that  contracts,  which,  upon 
their  face,  were  contracts  of  hazard,  and 
in  which  there  was  a  real  hazard,  were  in 
truth  contracts  of  loan  and  intended  to 
evade  the  Statute  of  Usury,  because  of  the 
slightness  of  the  hazard.  In  the  case  of 
Roberts  v.  Tremaine,  Cro.  Jac.  507,  the  same 
doctrine  was  held  upon  a  special  verdict 
finding  the  facts  of  the  contract  only,  with- 
out any  finding  as  to  the  intent  of  the  par- 
ties. And  in  Chesterfield  v.  Jansen,  Sir 
John  Strange  approves  of  the  doctrine  of 
these  cases,  and  says,  that  if  a  contract  of 
loan  is  put  into  the  shape  of  a  contract  of 
hazard  to  evade  the  Statute,  it  is  usury, 
and  may  be  determined  by  the  verdict  of 
a  jury,  or  by  the    Court's    exercising 

161  its  judgment    on  *the    facts ;    as,  he 
says,    has   often    been  done.     In  the 

case  of  Gibson  v.  Fristoe,  1  Call,  62,  and 
Marsh  v.  Martindale,  the  contracts  pur- 
ported on  their  faces,  to  be  purchases,  in 
the  first  case  of  bonds,  and  in  the  second, 
of  an  annuity.  The  Court,  in  each  case, 
held  them  to  be  contracts  for  the  forbear- 
ance of  debts,  and  shifts  to  evade  the  Stat- 
ute of  Usury ;  in  the  first  case,  upon  a  special 
verdict,  which  did  not  find  any  thing  as  to 
the  intent  of  the  parties ;  and  in  the  sec- 
ond, upon  a  case  agreed,  connected  with  a 
verdict  of  a  jury,  although  the  case  agreed 
did  not  admit  any  thing  as  to  the  intent 
of  the  parties,  and  the  jury  declared,  in 
their  verdict,  their  opinion,  that  ^*the 
party  did  not  think  he  was  acting  contrary 
to  law."  In  Benton's  Case,  5  Co.  69,  a 
demurrer  to  a  plea  of  a  corrupt  agreement 
against  the  Statute  of  Usury  was  sus- 
tained. 

It  is  argued,  that  the  question  of  usury 
depended,  in  this  case,  upon  the  questions 
whether  the  transactions  in  respect  to  the 
stock,  was  a  contract  for  a  sale,  or  a  colour 
for  a  loan  ;  and  that  this  was  a  question 
of  fact  for  the  jury,  and  upon  which  it 
was  not  competent  to  the  Court  to  instruct 
the  jury ;  and  several  cases  are  cited  to 
prove  that  proposition.  I  do  not  think  that 
the  enquiry,  whether  the  transaction  in  re- 
spect to  the  stock  was  a  sale  or  a  colour  for 
a  loan,  is  at  all  material  to  the  merits  of 
this  case.  I  have,  however,  looked  into 
the  cases  cited  by  the  counsel  for  the  ap- 
pellants, and  do  not  think  that  they  sup- 
port the  proposition  for  which  they  were 
cited.  The  note  of  the  reporter  to  the  case 
of  Davison  v.  Jones,  3  Com.  Law  Kep. 
97,  in  which  he  states  that  the  question 
whether  the  contract  is  in  substance  a  loan 
or  any  other  species  of  contract,  belongs 
to  the  decision  of  the  jury,  if  he  means  by 
that,  exclusively,  is  contradicted  by  the 
case  of  Chesterfield  v.  Jansen,  which  is 
the  only  case  which  he  cites.  In  the  cases 
of  Doe  V.  Brown,  3  Com.  Law  Rep.  109, 
and  Doe  v.  Gooch,  5  Com.  Law  Rep.  417, 
the  only  effect  of  the  decisions,  was,  that 
a  sale  of  land,  with  an  agreement  to  re- 
purchase at  a  higher  price  at  a  future  time, 
was    not    usurious    on    that    account 

162  *merely.     There  being  other  circum- 
stances   which   led    to  a  suspicion  in 

hoth  of  these  cases,  that  these  transactions 
''ere  a  cover  for  a  loan,  it  was  left  to  the 
jv^f  who  found  in  one  case  that  it  was   a 


sale,  and  in  the  other,  a  loan.  If,  in  these 
cases,  there  had  been  a  positive  agreement 
to  re-pay  the  money  at  all  events,  and  a 
collateral  security  for  the  payment,  they 
would  have  been  clearly  disguised  loans, 
and  so  the  Court  would  have  said  as  a  mat- 
ter of  law.  King  v.  Drury,  2  Lev.  7; 
Benton's  Case,  5  Co.  Rep.  69. 

The  question  in  this  case,  whether  the 
transaction  in  respect  to  the  stock  was  a 
sale  or  a  loan,  was  of  no  consequence,  and 
was  not  raised.  The  ground  of  the  defend- 
ant's motion  for  the  instruction,  was,  that 
it  was  a  sale  at  an  advance  of  twenty-five 
per  cent,  connected  with  a  loan  of  money; 
and  if  so,  (as  was  the  fact,  if  the  jury  be- 
lieved that  the  contract  was  according  to 
the  terms  of  the  Cashier's  letter,)  it  was 
clearly  usurious.  For  in  that  case,  the 
contract  being  entire,  both  for  the  sale  and 
the  loan,  all  on  the  one  side  was  the  con- 
sideration of  all  on  the  other,  the  loan  the 
inducement  to  Stribbling  to  buy,  and  the 
sale  the  inducement  to  the  Bank  to  lend. 
I  think,  therefore,  that  the  refusal  to  give 
the  instruction  asked  for,  was  erroneous. 

I  think,  also,  that  the  Court  erred  in  re- 
fusing a  new  trial.  The  evidence  is  com- 
plete, and  leaves  no  scruple  on  my  mind 
in  saying,  that  the  loan  and  sale  were  in- 
dissolubly  connected,  and  formed  one  en- 
tire contract.  The  original  proposition  of 
Stribbling,  was  to  purchase  stock,  and  to 
borrow  money :  and  he  makes  the  loan  an 
indispensable  condition  of  the  purchase; 
and  in  that  he  discloses  plainly  and  unre- 
servedly that  his  object  was  to  raise  $10.000 ; 
$8,000  by  pledging  the  stock,  and  $2,000 
by  a  loan.  To  effect  this,  and  to  have  the 
use  of  the  $10,000  for  eighteen  months, 
paying  interest,  he  at  once  offers  a  pre- 
mium in  the  price  of  the  stock,  of  25  per 
cent.  This  proposition,  the  Bank  accepted 
in  substance.  The  modifications  which 
they  proposed,  and  Stribbling  agreed 
163  to,  do  not  vary  Bubstantially  *from  his 
terms,  and  the  motives  for  proposing 
them  are  obvious.  Instead  of  four  several 
notes,  proposed  by  Stribbling  as  a  security 
for  the  sale  and  loan,  drawn  and  endorsed 
by  him,  and  his  different  friends  named  by 
him,  (which  was  intended,  as  he  said,  to 
avoid  the  violating  a  rule  of  the  Bank, 
not  to  allow  any  one  person  to  stand  on 
their  books  as  payer,  for  more  than  5,000, ) 
the  effect  of  which  would  have  been,  to 
bind  his  friends  severally  for  portions  of 
the  debt  unly;  the  Bank,  for  the  sake  of 
having  all  of  his  friends  bound  for  the 
whole,  proposed  to  discount  two  notes  of 
the  same  persons  for  $12,500;  thus  violat- 
ing, to  a  great  extent,  one  of  their  own 
rules.  Instead  of  lending  $2,000,  and  dis- 
counting $8,000,  on  the  one  hundred  shares 
of  stock,  as  he  proposed,  they  being  un- 
willing to  discount  on  the  stock  to  its  full 
value,  and  at  the  same  time  intending  to 
enable  him  to  raise  the  $10,000,  (which  was 
the  condition  on  which  alone  he  was  will- 
ing to  purchase  the  stock  at  such  a  sacri- 
fice,) offered  him  a  loan  of  $2,500;  $500 
more  than  he  asked  for.  This  was  to  make 
up  the  $10,000,  and  an  inducement  to  him 
to  make  the  sacrifice  in  the  purchase  of 
the  stock;  and  he  accordingly,  the  very 
next  day,  got  at  another  Bank  a   di 
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of  S7,500,  on  the  pledge  of  the  stock.  This 
loan  of  $2,500,  was  made  for  eighteen 
months,  directly  against  the  prohibition  of 
one  of  the  clauses  of  their  charter,  which 
interdicts  their  making  any  loan  for  more 
than  one  hundred  and  twenty  days.  It  is 
impossible  that  any  motive  could  have  in- 
duced tnem  so  flagrantly  to  violate  the 
rules  and  charter  of  the  Bank,  but  the  ad- 
vantage of  selling,  by  that  means,  the  one 
hundred  shares  of  stock,  at  twenty-five  per 
cent,  above  its  real  value.  The  letter  of 
the  Cashier,  and  the  order  of  the  directors 
on  their  minutes,  state,  in  substance,  the 
same  terms;  and  if  the  order  had  been  de- 
livered to  Stribbling,  instead  of  the  letter, 
as  the  answer  to  his  proposition,  he  must 
have  understood  it,  as  he  could  not  help 
understanding  the  letter,  that  tie  could  not 
have  the  loan  of  the  money,  unless  he 
bought  the  stock.     Considered  as  an 

164  answer  *to  his  proposition,    it  could 
not  bear   any  other  construction ;  or, 

if  the  order  was  made,  as  it  imports,  after 
the  contract  was  concluded,  then  it  was  no 
evidence  of  the  contract,  and  the  Cashier's 
letter  remains  as  the  only  evidence  of  the 
true  contract  of  the  parties.  So  that,  if 
they  really  differed  in  their  terms,  the 
contract  could  not  be  varied  by  the  order. 
The  obligation  imposed  upon  the  Bank 
by  the  charter,  to  sell  out  any  stock  of  their 
own  corporation,  which  they  might  have 
purchased,  whenever  they  could  get  par, 
can  certainly  have  no  influence  on  any 
question  in  this  cause.  They  were  at  lib- 
erty to  sell  under  par,  and  they  were  bound 
to  sell  if  any  one  had  offered  par  simply ; 
and  they  might  have  sold  at  any  time,  on 
a  credit  of  eighteen  months,  with  interest 
from  the  time  of  the  sale,  if  the  transac- 
tion was  wholly  unconnected  with  a  loan. 
But,  the  charter  neither  imposed  upon  them 
the  obligation  to  avail  themselves  of  the 
necessities  of  another,  and  by  the  tempta- 
tion of  a  loan  of  money  connected  with  the 
sale  of  stock,  induce  him  to  give  a  price 
which  he  would  not  otherwise  have  given, 
and  thus  to  practise  usury ;  nor  does  it  in 
any  way  sanction  such  a  transaction.  The 
Bank  could  not  have  been  prosecuted  for  a 
violation  of  their  charter,  if  they  had  re- 
fused to  sell  to  Stribbling  upon  the  terras 
they  did.  Their  answer  would  have  been 
conclusive.  ^*  We  could  not  sell  the  stock  at 
par,  without  giving  a  loan  of  $2,500  in 
the  bargain,  and  that  for  eighteen  months, 
which  would  have  been  a  violation  of  the 
charter,  and  subjected  the  directors  them- 
selves individually,  to  the  payment  of  the 
whole  amount  at  the  expiration  of  one 
hundred  and  twenty  days."  Nor  has  the 
provision  of  the  charter,  obliging  the  bor- 
rower, upon  a  loan  on  a  credit  of  more  than 
one  hundred  and  twenty  days,  to  pay  at 
the  expiration  of  that  time,  any  effect  on 
any  question  in  the  cause.  This  only  ap- 
plies to  a  valid  contract,  which  bound  him 
when  made;  and  was  not  intended  to  sub- 
ject him  to  the  payment  of  a  debt,  which 
was  never  due,  upon  a  contract  void  in  its 
inception. 

165  *There  are  two  other  points  insisted 
on  by  the  counsel   of   the   appellant; 

one,  that  as  the  4th  plea  alleges  that  there 
was  a  corrupt   agreement,  that    the   Bank 


should  discount  two  notes  for  the  defendant 
to  the  amount  of  $12,500,  which  were  to  be 
renewed  and  continued  for  eighteen  months, 
and  the  discount  to  be  paid  in  advance 
every  sixty  days,  at  the  rate  of  one  half  of 
one  per  cent,  for  every  thirty  days,  and 
that  the  defendant  was  to  take  in  satisfac- 
tion of  $10,000  of  the  loan,  one  hundred 
shares  of  Bank  stock,  the  contract  is  usuri- 
ous on  its  face,  unless  it  had  been  shewn 
that  the  stock  was  worth  $10,000;  upon  the 
ground  that  the  only  motive  on  the  part  of 
the  Bank  for  paying  a  large  part  of  the 
discount  in  stock,  was  to  get  a  higher  price 
for  it  than  it  was  worth ;  and  the  case  of 
Davis  V.  Hardacre,  is  cited  to  support  the 
proposition.  I  do  not  think  that  the  prop- 
osition can  be  maintained  as  a  general  one. 
It  seems  to  have  been  adopted  in  that  case 
as  a  rule  of  evidence,  and  not  as  a  rule  of 
law ;  not  upon  the  ground  simply,  that  a 
sale  of  property  was  connected  with  a  loan 
of  money,  but  that  the  sale  was  forced  upon 
the  borrower  as  a  condition  of  the  loan.  It 
does  not  follow  from  the  mere  fact  of  a  sale 
and  loan  being  connected,  that  it  was  not 
even  tL  e  choice  of  the  purchaser  to  buy  as 
well  as  to  borrow,  and  that  the  purchase  was 
at  a  fair  price. 

The  other  objection  is,  that  the  transac- 
tion being  a  loan  for  eighteen  months,  and 
not  a  discount,  it  was  usury  to  take  the 
discount  for  each  sixty  days  in  advance.  I 
do  not  think  that  this  objection  is  well 
founded.  This  privilege  to  take  interest  in  < 
advance,  is  confined  to  commercial  paper, 
and  is  an  indulgence  to  the  customs  of 
merchants.  Whatever  objections  there  may 
be  to  this,  it  is  too  well  settled  to  be  now 
questioned.  A  discount  of  a  bill  of  ex- 
change, known  to  be  for  the  accommoda- 
tion of  the  drawer,  is  virtually  a  loan,  and 
not  the  purchase  of  the  bill ;  yet,  to  retain 
the  legal  interest  in  that  case,  is  not  usury, 
on  account  of  the  form  of  the  security ;  and 
if  the  original  transaction  is  not  objectioo- 

able,  the  repetition  of  it,  no  matter 
166      how  *often,  by  previous   agreement, 

is  not.  The  transaction  in  this  case, 
was  a  contract  of  loan  upon  the  security  of 
commercial  paper,  and  this  was  an  inte«rral 
part  of  the  contract.  The  same  objection 
applies  to  the  transaction,  as  it  appeared 
upon  the  trial  of  the  issues.  The  only 
effect  of  the  provision  in  the  charter,  al- 
lowing the  Bank  to  take  at  the  rate  of  one 
half  of  one  per  cent,  for  thirty  days,  was, 
to  vary  the  rate  of  discount  aad  interest, 
leaving  them  to  take  discount  and  interest 
at  that  rate  only,  in  the  manner  others 
might  take  discount  and  interest,  at  the  rate 
of  6  per  cent,  per  annum.  Upon  loans  in  the 
shape  of  discounts  of  negotiable  paper, 
they  could  only  take  the  interest  in  ad- 
vance, in  cases  in  which  others  might 
take  it ;  and  if  others  could  not  take  it  in 
advance,  for  120  days  or  more,  neither  conld 
the  Bank.  If  the  notes  had  been  payable 
at  the  expiration  of  eighteen  months,  and 
the  discount  for  the  whole  time  had  been 
retained,  I  should  think  clearly  that  it 
was  usury. 

There  seems  to  me  to  be  an  objection  to 
the  declaration  not  noticed  by  the  counsel 
for  the  appellant.  It  does  not  state  that 
the  last  endorser,  George  W.  Kigar,  by  bis 
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endorsement,  ordered  the  money  to  be 
paid  to  the  plaintififs,  or  assigned,  trans- 
ferred or  endorsed  the  note  to  them.  The 
fact  that  the  legal  title  was  transferred  to 
them,  is  left  to  be  inferred  from  the  re- 
<iital,  that  Kigar  endorsed  it  with  his  own 
name  and  hand,  with  intent  to  procure  the 
discounting  of  it  at  the  Bank,  and  by  a 
note  at  the  foot  of  the  negotiable  note, 
signed  by  him,  ordered  the  drawer  to  be 
credited  with  the  amount,  and  that  the 
note  was  offered  to  the  President  and  Di- 
rectors of  the  Bank,  and  the  full  amount, 
deducting  discount,  paid  to  the  drawer, 
without  saying  by  the  Bank.  Upon  a  gen- 
eral demurrer  to  the  declaration,  I  do  not 
think  there  is  any  sufficient  averment,  that 
the  legal  title  to  the  note  was  transferred 
to  the  plaintiff. 

167  *JUDGE  COALTER. 

The  first  important  question  to  be 
considered  in  this  case,  arises  on  the  plead- 
ings, and  mainly  on  the  last  plea  of  the 
statute  against  usury. 

Oa  the  first  of  those  pleas,  an  issue  was 
joined  to  the  country.  The  second  was  de- 
murred Xo\  but,  on  the  Court  intimating 
au  opinion  that  it  was  defective,  the  de- 
fendant obtained  leave  to  amend,  and  then 
offered  his  plea  so  amended,  which  was  a 
virtual  withdrawal  of  the  second  plea ;  so 
that  no  judgment  was  entered  on  the  de- 
murrer; but,  the  plea  so  amended,  was  re- 
ceived and  ordered  to  be  filed  as  a  sufficient 
plea,  and  issue  was  also  joined  thereon  to 
the  country.  The  last  plea,  and  the  de- 
murrer thereto,  present  the  questions  which 
have  been  stated  by  the  Judges  who  have 
preceded  me. 

On  the  part  of- the  Bank  it  is  contended, 
that  though  one  half  of  one  per  cent,  for 
thirty  days  is  more  than  the  rate  of  six  per 
cent,  per  annum,  yet  by  the  Act  of  As- 
sembly incorporating  the  Bank,  they  are 
permitted  to  take  interest  at  that  rate  on 
their  discounts  and  loans,  and  had  also  a 
right  to  take  it  in  advance  on  the  discount 
for  every  sixty  days;  and  that  if  this  be 
not  so,  yet  the  statute  against  usury  does 
not  apply  to  a  corporation ;  and  if  it  does 
to  a  private  corporation  generally,  it  does 
not  apply  to  the  Bank,  as  well  from  general 
reasons  arising  out  of  the  Act  of  incorpo- 
ration, as  because  that  Act  authorised 
them  to  take  more  than  the  rate  prescribed 
by  the  statute  against  usury,  without  any 
provision  making  the  contracts  void,  should 
they  even  exceed  the  rate  thus  allowed. 

These  positions  are  all  controverted  on 
the  other  side ;  and  first,  on  this  ground ; 
that  the  Act  of  incorporation  is  a  private 
Act,  of  which  the  Court  cannot  take  judi- 
cial notice,  so  as  to  bring  either  of  those 
questions  within  their  cognizance. 

Whether  this  is  a  private  or  public  Act, 
la  then  the  first  question  for  considera- 
tion.    My    opinion    is,    that    it  is   a 

168  ^public  Act.     The  common   law   doc- 
trine on  this  subject,  I  understand  to 

be  this;  that  Acts  of  Parliament  either  re- 
late to  the  kingdom  in  general,  and  are 
called  general  Acts,  or  only  to  the  concerns 
of  private  persons,  and  are  thence  called 
private.  A  general  Act  is  taken  notice  of 
by  the  Judges  and  jury,  without  being 
>hewn ;  but  a  particular  Act  is  not  noticed 


without  being  shewn,  because  it  is  said, 
that  the  Court  cannot  judge  of  par- 
ticular laws  which  do  not  concern  the 
whole  kingdom,  unless  they  be  exhib- 
ited; for,  they  are  obliged  by  their 
oaths  to  judge  of  all  matters  coming 
before  them,  according  to  the  laws  and 
constitution  of  England;  and  therefore, 
they  cannot  be  obliged,  ex  officio,  to  notice 
a  particular  law,  because  it  is  not  a  law 
relating  to  the  whole  kingdom ;  and  there- 
fore, like  all  other  private  matters,  it  must 
be  brought  before  them  to  judge  thereon. 
Bull.  N.  P.  222.  So  it  is  said,  of  general 
Acts  of  Parliament,  the  printed  statute 
book  is  evidence;  not  that  the  printed  stat- 
utes are  perfect  and  authentic  copies  of  the 
records  themselves,  but  every  person  is 
supposed  to  know  the  laws,  and  the  printed 
statutes  are  allowed  to  be  evidence,  because 
they  are  hints  of  that  which  is  supposed  to 
be  lodged  in  every  man's  mind  already. 
Bull.  N.  P.  225.  But  of  private  Acts,  the 
printed  statute  book  is  not  evidence, 
though  reduced  into  the  same  volume  with 
the  general  statutes,  but  the  party  ought  to 
have  a  copy  compared  with  the  Parliament 
roll ;  for  they  are  not  considered  as  already 
lodged  in  the  minds  of  the  people.  How- 
ever a  private  Act  of  Parliament  in  print, 
that  concerns  a  whole  country,  as  the  Act 
of  the  Bedford  Levels,  for  re-building 
Tiverton,  &c.,  mav  be  given  in  evidence, 
without  comparing  it  with  the  record ;  and 
these  things  are  the  rather  admitted,  be- 
cause they  gain  some  authority  from  being 
printed  by  the  King's  printer ;  and  besides, 
from  the  notoriety  of  the  subject  of  them, 
they  are  supposed  not  to  be  wholly  un- 
known. Hence,  as  I  understand,  if  a  stat- 
ute is  of  so  notorious  a  character,  that  a 
knowledge  of  it  may  be  presumed  to 
169  exist  in  the  minds  of  *the  people,  it 
is  to  be  considered,  as  standing  on 
the  footing  of  a  public  statute;  for,  it  is 
said  to  be  on  that  ground  that  those  stat- 
utes are  to  be  noticed. 

How  far  these  reasons  for  the  decisions 
in  England  apply  to  this  country,  or 
whether  any  thing  exists  here  which  wculd 
induce  this  Court  to  relax  from  the  ancient 
doctrines  there,  will  be  noticed  hereafter; 
but  it  may  be  observed,  that  even  in  Eng- 
land, common  sense  has  induced  those 
Courts  to  relax  from  the  strict  rules  formerly 
held,  as  will  be  seen  in  the  case  of  Samuel 
V.  Evans,  2  Term.  Rep.  569. 

In  England,  the  general  doctrines  are 
these:  1.  Whatever  concerns  the  kingdom 
in  general,  is  a  general  law;  whatever 
concerns  a  particular  species  of  men,  is  a 
particular  law.  2.  So  the  same  law  may 
be  both  general  and  particular  in  different 
parts;  as  3  Jac.  1,  against  recusants  in 
general,  in  disabling  them  to  present;  yet 
the  clause  giving  their  presentations  to 
the  Universities,  is  particular,  and  must 
be  pleaded  or  found.  3.  A  law  which  con- 
cerns the  King,  or  the  public  revenue,  is 
a  general  law,  because  he  is  the  head  and 
union  of  the  Commonwealth.  So  of  an 
Act  that  comprehends  all  trades,  because 
it  relates  to  traffic  in  general.  4.  So,  if 
the  matter  of  a  law  be  ever  so  special,  yet  if 
it  relates  equally  to  all,  it  is  a  general  law. 
Bull.  N.  P.  223;  6  Bac.  Abr.  tit.  Statute, 
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F.  5.  And  if  it  be  of  a  private  nature,  as 
if  it  concerns  a  particular  trade,  yet  if  a 
forfeiture  be  thereby  given  to  the  Kinf?, 
it  is  a  public  statute.  6.  And  if  a  private 
law  be  reco|3fnized  by  a  public  one,  it  must 
be  noticed  as  a  public  law.  Samuel  v. 
Evans,  2  Term.  Rep.  575. 

The  whole  of  our  Banking  institutions 
are  of  a  similar  nature;  and  if  the  law  es- 
tablishing; the  Northwestern  Bank,  and 
the  Bank  of  the  Valley,  is  a  private  law, 
80  must  be  the  laws  establishing  the  Vir- 
ginia and  Farmers'  Banks,  and  vice  versa. 
These  institutions,  it  seems  to  me,  must 
be  considered  as  public  corporations,  and 
very  diiferent  from  such  as  are  brought 
into  existence  at  the  instance  of  par- 

170  ticular  ^individuals,    who   have,   be- 
forehand,   associated    for    particular 

purposes.  They  were  instituted  by  the 
Legislature,  on  the  call  of  the  people  gen- 
erally, for  great  public  and  State  purposes, 
and  to  put  this  State,  in  a  commercial 
point  of  view,  on  an  equality,  as  to  Bank 
accommodation,  with  the  surrounding 
States;  to  increase  the  circulating  medium 
beyond  the  metallic  capital ;  to  keep  the 
funds  of  money-holders  within  the  State, 
which  otherwise  might  have  gone  to  fill 
the  vaults  of  other  banking-houses,  or 
have  been  converted  to  purposes  of  usury, 
unless  retained  and  properly  used,  by  an 
increase  of  the  legal  rate  of  interest.  Their 
notes  were,  moreover,  receivable  in  all  pay- 
ments to  the  Commonwealth;  so  that  the 
collection  of  the  revenue  was  made  more 
easy  and  certain.  The  vaults  of  two  of 
them  are  the  secure  depositories  of  the 
public  treasure.  They  facilitated  transpor- 
tation of  money,  and  kept  down  exchange ; 
and  although  it  may  be,  and  perhaps  is, 
questioned  by  some,  whether  all  the  ex- 
pected advantages  have  not  been  more 
than  outweighed  by  the  bad  effects  of  those 
institutions;  yet  no  one  can  doubt  that 
they  have  been  called  for  by  the  people  at 
large ;  and  that  they  were  considered  es- 
sential to  the  State  for  the  great  purposes 
above.  Hence  the  laws  establishing  them, 
are  little  short  in  importance,  as  it  seems 
to  me,  of  the  power  of  coining  money  it- 
self. 

But  these  laws,  on  their  first  enactment 
and  publication,  seem  to  have  a  public  and 
general  character.  They  are  addressed  to 
monied  capitalists,  foreign  and  domestic, 
at  the  same  time  that  care  is  taken  to 
avoid  any  monopoly  of  the  stock ;  so  that 
all  who  chose  might  participate.  The 
State  herself,  too,  takes  a  large  interest  in 
all  of  them,  and  retains  over  all  of  them 
an  almost  overwhelming  power  of  control; 
with  a  duty  and  power  in  the  Legislature, 
at  every  session,  to  examine  into  the  affairs 
of  the  Bank,  in  the  faithful  exercise  of 
which,  every  man  in  the  State  who  possesses 
a  Bank  note  is  interested.  The  rate  of  dis- 
counting and  lending,  was  a  subject,  too, 
in      which       all      those     (no     small 

171  *portion  of  the  community,)  who 
might  have  occasion  for  Bank  ac- 
commodation, were  interested.  In  addi- 
tion to  all  this,  we  find  penalties  imposed 
by  each  of  those  laws,  recoverable  either 
wholly  or  in  part  for  the  State,  on  directors 
dealing   contrary    to  the  charter,  Ac, ;  and 


finally,  we  find  them  recognized  by  laws 
confessedly  public,  as  well  in  those  pun- 
ishing forgeries,  larcenies  and  frauds,  in 
officers  and  servants,  as  the  laws  enforcing 
the  payment  of  specie  for  the  deposit  of 
the  public  monies,  ami  in  some  of  our  ex- 
ecution laws,  which  had  a  temporary  ex- 
istence, soon  after  or  during  the  last  war, 
&c.  In  short,  it  seems  to  me,  that  almost 
every  criterion  of  a  public  law,  as  dis- 
tinguished from  a  private  one,  above 
noted,  may  be  applied  to  these  institutions. 

If,  however,  there  could  be  any  doubt  on 
this  subject  in  England,  I  think  there  ought 
to  be  none  here.  The  Act  which  permits 
private  laws  to  be  given  in  evidence  with- 
out being  pleaded,  was  surely  intended  to 
make  some  change  or  relaxation  in  the  an- 
cient doctrine;  and,  I  am  not  prepared  to 
say,  that  the  counsel  was  wrong  in  sup- 
posing that  the  privilege  thus  granted  was 
not  confined  to  the  case  of  giving  them  in 
evidence  to  the  jury ;  but,  that  they  could 
equally  be  shewn  to  the  Court  on  an  issue 
of  law.  I  believe  that  this  point  was  *not 
fully  if  at  all  considered,  in  the  case  of 
Legrand  v.  Hampden  Sidney  College.  The 
parties  there  agreed  to  receive  the  certifi- 
cate of  the  Chancellor,  that  the  Act  was 
before  him,  and  that  he  would  certify  it  on 
a  certiorari,  if  required.  Here  our  printed 
statute  book  is  as  complete  evidence  of  a 
private  statute,  I  believe,  as  a  copy  com- 
pared with  the  Rolls;  and  it  may  be  then, 
that  this  statute  was  intended  to  put  public 
and  private  Acts  on  the  same  ground  of 
authenticity  and  public  notoriety ;  and  if 
so,  I  see  no  reason  why  they  might  not 
equally  be  shewn  to  the  Court  as  the  jury. 
But,  be  this  as  it  may,  all  these  statutes 
are  expressly  directed  by  law,  to  be  printed 
in  the  New  Revised  Code,  1  Rev.  Code,  7, 
together  with  all  the  undoubted  pub- 
172  lie  Acts  of  the  State;  *and  as  con- 
tradistinguished from  these,  the 
titles  and  dates  of  private  and  local  acts 
are  directed  to  be  published ;  and  it  is  ex- 
pressly enacted,  that  the  laws,  so  directeit 
to  be  published,  when  examined  and  found 
correctly  printed,  Ac.  shall  be  received  in 
evidence  in  the  same  manner  as  the  origi- 
nals; lb.  14;  thus  giving  them  the  station 
and  authenticity  of  public  laws,  if  they 
were  not  so  before.  But,  those  creating 
the  Bank  of  Virginia  and  Farmers'  Bank 
had  long  before  been  recognized  by  legis- 
lative, sanction  as  public  laws. 

By  the  Sessions  Acts  of  1806,  chap.  14, 
reciting  that  Samuel  Pleasants  had  pre- 
pared for  publication  a  continuation  of  the 
Revised  Code,  containing  a  collection  ot  all 
Acts  of  a  public  nature  passed  since  1801, 
a  publication  of  them  is  sanctioned,  to  be 
received  and  considered  of  ^qual  author-  ' 
ity  as  the  originals  are,  &c.  The  Act  es- 
tablishing the  Virginia  Bank  is  to  be 
found  in  the  second  volume  of  this  com- 
pilation. After  this,  viz:  in  1811,  the 
Farmers'  Bank  was  established,  and  in 
the  same  Session,  chap.  21,  another  publi- 
cation is  authorised,  of  a  new  edition  of 
his  Code  by  Samuel  Pleasants,  with  a  Sup- 
plement to  the  second  volume,  containing 
the  public  Acts  since  1817,  and  the  titles  of 
private  and  local  Acts.  This  Act  also 
makes  it   the   duty  of  the  public  printer  to 
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separate,  in  his  publications,  the  public 
from  the  private  Acts,  with  separate  in- 
dexes, &c. 

In  the  Acts  of  this  Session,  that  estab- 
lishing the  Farmers'  Bank  is  published  as 
a  public  Act ;  and  in  the  edition  thus  au- 
thorised, the  Virgiuia  Bank  law  is  again 
published  as  a  public  Act  in  page  60;  and 
that  of  the  Farmers*  Bank  in  the  Supple- 
ment, as  is  a  law  authorising  both  Banks 
to  lend  money  to  the  General  Government, 
on  any  terms  they  could  agree  on. 

By  the  Act  of  1813-14,  chap.  31,  the  char- 
ter of  the  Virginia  Bank  is  extended, 
and  is  published  amongst  the  public  Acts 
of  that  Session,  as  is  the  Act  giv- 
ing to  the  Farmers'  Bank  half  the  de- 
posits of    the  -public  monies ;  and  so 

173  ♦is  the  Act  of  1814,  authorising   both 
Banks  to  issue  notes  as  low  as  $2  and 

S3,  (and  which  authority  to  issue  notes,  I 
presume  must  be  a  public  law;)  and  so  also 
are  the  Acts  of  1815,  chap.  22,  and  1816, 
chap.  7,  as  to  the  presumption  of  specie 
payments  by  these  Banks,  not  only  of  a 
public  character,  I  presume,  but  are  found 
amongst  the  public  laws.  And  finally,  the 
Act  of  1816,  chap.  39,  establishing  the 
Bank  in  question,  is  published  in  the  pub- 
lic Acts  of  that  Session. 

In  addition  to  all  this,  the  very  plea  be- 
fore us,  both  in  its  beginning  and  conclu- 
sion, lays  the  alleged  corrupt  agreement 
to  be  against  and  void  by  the  Acts  of  As- 
sembly;  thereby  recognizing  two  Acts  on 
the  subject,  to  be  taken  cognizance  of  by 
the  Court. 

Having  a  right,  then,  as  I  conceive,  to 
look  into  the  Act  of  incorporation,  the 
first  general  question  is,  whether  a  con- 
tract with  a  corporation  is  within  the 
Statute  of  Usury.  This,  as  a  general  ques- 
tion, is  not  without  its  difficulties;  nor  am 
I  prepared  fully  to  decide  it.  It  seems  to 
me,  however,  that  a  corporation  is  not  a 
person  who  can  be  punished  under  the  sec- 
ond section  of  the  Act ;  and  I  am  by  no 
means  prepared  to  say,  that  the  agents  of 
a  corporation,  with  whom  an  usurious  con- 
tract is  made,  can  be  punished  under  that 
section,  as  individuals.  They  may  re- 
ceive the  usury  altogether  as  agents,  having 
no  interest  whatever;  but  even  where  in- 
terested as  members  of  the  corporation,  it  is 
an  interest  in  common  with  others,  and 
may  be  a  very  small  interest  in  them, 
whilst  the  punishment  may  be  very  heavy. 
But  an  officer  may  receive,  who  neither 
had  an  agency  in  the  contract  nor  an  in- 
terest in  the  money.  Besides,  if  the  con- 
tract is  made  with  the  corporation,  how  is 
the  officer  who,  as  treasurer  or  caphier,  re- 
ceives the  money,  to'  be  punished  for  re- 
ceiving, unless  the  contract  can  be  pleaded 
to,  and  invalidated,  as  one  made  with  A. 
B.  and  C.  as  individuals,  he  being  one  of 
them?  If  A.  lends  money  to  B.  on  usury, 
and  takes  his  bond  and  assigns  it  to  C. 
for  value,    or   makes    him  his   mere 

174  *agent    to    collect,    and  who    is    in- 
formed of  the  usury,  but  is  told    that 

B.  will  pay,  and  B.  does  pay  him ;  C.  can- 
not be  punished  for  this  usury,  though  it 
would  be  otherwise  if  A.  had  acted  as  his 
agfent,  and  the  loan  was  in  reality  made  by 

C.  who  knew  of  the  usury.     The  receipt  of 


the  usury  must  be  by  him  who  is  the 
usurer,  and  who  alone  incurs  the  penalty 
inflicted  by  the  second  clause.  The  usurer 
is  the  party  who  lends  the  money.  Thus  a 
man  gives  bis  individual  note  to  the  Bank 
for  a  loan,  and  pledges  his  stock  for  the 
payment,  on  an  usurious  contract ;  can  this 
be  said  to  be  a  contract  and  loan  to  him  by 
A.  B.  and  C.  who  were  the  President  and 
Directors  present?  Suppose  it  to  be  de- 
cided to  be  a  case  of  usury,  on  the  grounds 
here  contended  for,  to  wit,  that  the  trans- 
action was  not  a  discount  of  a  note  of  a 
third  person,  but  a  loan,  and  that  interest 
in  advance  in  such  a  case  is  usury. ,  This 
interest  is  retained  in  the  coffers  of  the 
Bank,  the  cashier  only  paying  the  balance 
after  its  deduction.  Who  are  the  usurers, 
and  who  has  received  the  usury  in  this 
case?  And  how  is  this  usury  to  be  pleaded 
under  the  first  section?  And  who  is  to  be 
punished  for  it  under  the  second?  If  the 
individuals  who  made  the  contract  are 
guilty  of  the  usury,  then  it  must  be  so 
pleaded  under  the  first  section ;  and  who 
is  to  be  punished  for  it  under  the  second? 
If  the  individuals  who  made  the  contract 
are  guilty  of  the  usury,  then  it  must  be  so 
pleaded ;  and  if  so  found,  then  they  have 
used,  on  an  individual  contract,  the  monies 
of  the  corporation,  and  are  answerable  for 
it;  but  the  corporation  has  received  the 
usurious  interest,  and  if  it  could  be  pun- 
ished as  a  natural  person,  still  it  would  not 
have  incurred  the  penalty,  as  it  was  nai 
the  usurer,  should  it  be  decided  to  be  a 
contract  with  the  President  and  Directors 
individually.  But,  if  it  could  not  be 
pleaded  to,  and  avoided,  as  a  contract  with 
A.  B.  and  C,  but  must  be  pleaded  to,  or 
is  pleaded  to,  as  a  contract  with  the  corpo- 
ration, then  the  corporation  would  be  the 
usurer  and  also  the  receiver  of  the  money, 
and  not  A.  B.  and  C,  the  individuals  pres- 
ent at  the  Board  of  Directors, 
175  *or  D.  the  cashier,  who  paid  over 
the  nett  proceeds ;  and  of  course,  they 
could  not,  in  their  natural  and  individual 
characters,  be  punished,  as  it  had  been 
argued  that  they  could. 

For  these,  amongst  other  reasons,  I  am 
of  opinion,  that  though  there  may  be  a 
contract  with  a  Bank,  which  would  be 
usury  if  made  with  an  individual,  and  a 
receipt  of  usurious  interest,  which  would 
subject  that  individual  to  the  penalties  of 
the  second  section  of  the  statute,  there  is 
no  one,  in  the  case  of  the  Bank,  who  can 
be  subjected  to  those  penalties.  In  other 
words,  an  incorporated  Bank  is  not  a  per- 
son, within  the  meaning  of  that  section 
of  the  Act. 

But  it  is  contended,  that  though  this  may 
be  the  case,  still  a  contract  with  a  banking 
corporation,  which  would  be  usurious  and 
void  in  case  of  an  individual,  may  be 
pleaded  to  and  avoided,  either  as  one  made 
with  the  corporation,  or  as  one  made  with 
individual  members  of  the  board ;  and  thai 
though  pleaded  to  as  a  contract  with  the 
corporation,  as  is  the  plea  in  this  case;  and 
although  the  corporation  may  not  be  a  per- 
son, within  the  meaning  of  that  word  as 
used  in  the  first  member  of  the  first  sec- 
tion;  yet.  it  being  a  contract  for  usurious 
interest,  it  is  within  the    meaning    of    the 
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second  member  of  that  section,  and  may 
be  avoided  by  sncli  plea  as  is  pleaded  in 
this  case. 

If  I  understand  the  argument,  it  is  this; 
that  the  Act,  in  the  first  member  of  the 
first  section,  provides,  that  no  person  shall, 
upon  any  contract,  take  for  loan,  &c,  more 
than  six  per  cent.  He  shall  not  receive 
more  than  that.  If  he  does,  he  shall  be 
subjected  to  the  penalties  of  the  second 
section ;  and  although  it  is  conceded  that  a 
banking  corporation  is  not  a  person,  who 
can  be  charged  as  having,  upon  a  contract 
for  that  purpose,  taken  for  a  loan  a  greater 
sum  than  is  by  law  allowed,  so  as  to  be  pun- 
ished therefor  under  the  second  section  ;  yet, 
as  the  first  section  proceeds  to  declare  that 
^^all  bonds,  contracts,  &c.  to  be  made  for 
payment  of  any  money,  &c.  lent,  on  which 
a  higher  interest  is  reserved  or  taken, 

176  &c.  shall  be  utterly  *void,'*  it  is 
competent,  by  plea,  under  this  stat- 
ute, to  avoid  such  contract,  though  it  is 
made  with  one  who  is  not  a  person  within 
the  meaning  4>f  the  other  provisions  of  the 
law;  in  other  words,  that  though  the  Bank, 
by  its  officers,  knowingly  makes  the  con- 
tract, and  knowingly  receives  the  interest, 
and  although  there  is  no  one  who  can  be 
punished  for  this  corrupt  contract  and  re- 
ceipt of  usury,  the  contract  is  void. 

This  construction  seems  to  detach  the 
first  member  of  the  first  section  from  that 
section,  and  to  attach  it  to  the  second  sec- 
tion as  a  necessary  appendage  to  it.  But 
it  will  be  found,  that  the  second  section  is 
complete  in  itself,  and  does  not  require 
the  aid  of  the  first  section  to  make  it  so. 
In  fact,  it  is  taken  nearly  verbatim  from 
the  statute  of  37  Hen.  8,  chap.  9,  which 
inflicted  that  punishment  without  forfeit- 
ing the  debt.  The  first  member  of  the 
first  section  must,  therefore,  be  taken  as 
properly  belonging  to  that  section,  and 
indeed  is  coupled  with  the  second  member 
by  the  word  and.  That  section,  therefore, 
seems  to  me  to  mean  the  same  thing,  as  if 
it  had  said,  **no  person  shall  contract  to 
take  directly  or  indirectly  for  loan,  &c. 
above  the  value  of  6  per  cent.  Ac. ;  and  all 
bonds,  contracts,  &c.  for  payment  of  any 
money,  &c.  so  lent,  on  which  a  higher  in- 
terest is  received  or  taken,  &c.  shall  be 
void,  Ac."  But  the  words  *»80  lent,"  it  Is 
said,  merely  mean  at  a  higher  rate  of  in- 
terest; but  those  expressions  themselves 
immediately  follow  those  words,  and  there- 
fore, I  think  it  most  fair  to  refer  them 
back  also  to  the  contract  and  the  person 
with  whom  it  was  made.  Suppose  the 
words  had  been,  **no  natural  person  shall, 
upon  any  contract,  take,  &c.  ;'*  this  would 
stand  better  with  the  second  section,  if  I 
am  right  in  supposing  that  a  body  politic 
cannot  be  punished.  But  could  it  then  be 
contended  that  the  second  member,  *^and 
all  bonds,  contracts,  Ac.  for  payment  of 
any  money,  &c.  so  lent,"  extended  to  con- 
tracts made  with  an  artificial  person  or 
body  politic?  It  would  seem  to  me,  (to 
say  nothing  of  the  penal  nature  of  the 
statute,)      that     such      construction 

177  *could    not    be  maintained.     On    the 
whole,  it  seems  to  be  at  present,  that 

the  person  who  lends,  and  whose  contract 
is   to   be  avoided  by  a  plea  of  the  statute. 


must  be  a  person  within  the  meaning  of 
that  word  as  used  in  both  sections,  and 
that  if  the  same  word  means  a  natural  per- 
son in  the  second,  it  means  such  person  in 
the  first  also.  It  is  very  usual  in  legislation, 
when  it  is  so  intended,  to  say  every  per- 
son or  persons,  bodies  politic  or  corporate. 
But,  this  is  not  done  where  pecuniary  pen- 
alties are  inflicted,  as  corporations  cannot 
be  so  punished.  Their  legitimate  punish- 
ment for  violating  the  law  of  their  exist- 
ence, seems  to  be  a  destruction  of  that 
existence  itself  by  the  power  who  created 
them.  As  the  plea  in  this  case  does  not 
allege  the  contract  to  have  been  made  with 
a  natural  person,  it  is  not  necessary  to 
speculate  further  on  what  would  be  the  re- 
sult had  it  done  so.  it  admits  that  the 
contract  was  made  with  the  artificial  per- 
son, and  that  that  person  took  the  alleged 
usurious  interest.  It  seeks  to  present  a 
case,  not  only  of  a  contract  to  take,  but 
an  actual  taking  of  unlawful  interest  by 
such  person. 

But,  in  addition  to  this  general  view  of 
the  subject,  it  may  turn  out,  on  a  sound 
and  reasonable  construction  of  the  law, 
that  it  was  not  intended  by  the  Legislature 
to  subject  the  Banks  to  the  Statute  of 
Usury.  These  corporations  were  instituted 
by  the  Legislature,  at  the'  instance  of  the 
whole  community,  for  great  public  and 
State  purposes  as  aforesaid.  The  deep  pe- 
cuniary interest  taken  in  them  by  the 
State,  as  well  as  the  watchful  guardianship 
and  powerful  control  retained  by  her  over 
them,  has  united  her  interest  and  direction 
of  them,  with  that  of  the  mouied  capitalists 
who  became  joint  stockholders  with  her. 
The  estates  and  income  of  widows  and  or- 
phans, in  short  the  solvency  of  the  Banks 
to  their  various  creditors  and  cestui  que 
trusts,  public  and  private,  depends  on  the 
faithful  management  of  these  institutions, 
and  that  as  little  of  the  capital  as  possible 
should  be  put  to  hazard,  or  subjected  to 
loss.  The  main  object  was,  to  create  a 
178  monied  capital,  to  *be  used  principally 
in  loans  and  discounts,  and  in  facil- 
itating exchange  by  the  purchase  of  bills, 
Ac,  and  that  those  entitled  to  accommoda- 
tion might  have  the  use  ot  that  capital  at 
reasonable  interest,  for  the  advancement 
of  trade,  agriculture,  manufactures,  Ac. 
The  management,  of  course,  was  to  fall 
into  the  hands  of  persons  of  high  trust  and 
confidence,  who,  though  they  might  have 
some  interest  in  the  fund  itself,  would 
have  more  interest  in  the  legal  and  regular 
exercise  of  the  trust,  and  in  the  preserva- 
tion of  the  fund,  than  in  putting  it  and 
the  existence  of  the  institution  itself,  to 
hazard,  by  usurious  contracts,  for  the  small 
gain  which  would  fall  to  their  share,  on 
that  score;  more  interested  in  holding 
their  offices,  than  in  forfeiting  them,  for 
the  gain  arising  from  such  mismanagement. 
The  inducements  to  avoid  all  contracts 
contrary  to  the  charter,  would  be  predomi- 
nant with  them.  The  remedy,  in  case  of 
misconduct,  was  prompt  and  easy,  whilst 
the  fund  would  be  secured  against  the  conse- 
quences of  their  ignorance  or  wilful  mis- 
deeds, by  exempting  it  from  heavy 
forfeitures  in  consequence  of  such  igno- 
rance.   Justice  to  the  public,  as  well  as  to 
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tbe  innocent  atockbolders,  seems  to  require 
that  the  fund  should  not  be  forfeited, 
through  the  ignorance  or  misconduct  of 
agents  thus  acting  under  a  special  and 
limited  power;  whilst  oppression  by  usury, 
to  any  great  extent,  could  not  be  appre- 
hended. On  the  other  hand,  if  it  could  be 
supposed  that  these  agents,  many  of  whom 
act  without  reward,  were  to  be  subject  to 
^reat  individual  loss,  arising  from  their 
ignorance  or  mistakes,  few  would  be  found 
willing  to  risk  such  consequences.  When 
they  are  made  personally  responsible  or 
punishable,  the  misconduct  for  which  such 
liability  is  incurred,  is  distinctly  stated  in 
the  law.  If,  then,  any  loss  to  the  institu- 
tion had  been  supposed  possible,  under  the 
statute  against  usury,  it  is  reasonable  to 
suppose  that  a  provision  would  also  have 
been  made  in  that  case,  to  throw  the  loss  on 
those  who  should  occasion  it,  unless,  in- 
deed, the  difficulty  of  getting  agents   who 

would  encounter  such  hazard,  pre- 
179      vented  it.     But,  if  *a  loss  by  culpable 

misconduct  in  this  respect,  had  been 
supposed  possible,  it  would  have  been  as 
reasonable  to  visit  that  on  those  guilty,  as 
in  the  other  cases  provided  for  by  the  Act. 
But,  no  inducements  existed  for  such  mis- 
conduct, and  if,  from  inadvertence  or  igno- 
rance, (as  in  receiving  interest  in  advance, ) 
nsary  should  take  place,  it  would  not  be 
such  a  case  as  to  require  the  severe  inflic- 
tions of  the  statute ;  inasmuch  as,  if  usury 
never  had  gone  further  than  that,  the  stat- 
ute probably  never  would  have  been  made. 
In  fact,  to  borrow  money  from  such  an  in- 
stitution, acting  by  agents  under  a  limited 
power,  and  then  to  seek,  on  such  grounds,  to 
forfeit  the  whole  money  received,  to  the  ruin 
of  the  innocent  and  helpless  stockholders, 
seems  to  me,  in  a  moral  point  of  view,  not 
to  be  better  than  griping  usury  itself,  and 
ought  not  to  have  been  sanctioned  by  law. 
Nor  can  I  perceive  that  it  would  have  been 
sound  policy  to  have  declared  by  law,  that 
a  borrower  from  such  a  fund,  by  conni- 
vance with  such  an  agent,  and  inducing 
him  in  any  way  whatever,  knowingly  and 
culpably  to  violate  the  trust  reposed  in 
him,  might  thereby  take  to  himself  the 
funds  of  the  innocent.  Justice  to  them 
would  have  required  protection  against 
such  fraud  and  combination,  instead  of 
punishing  the  innocent,  and  letting  the 
guilty  go  free.  Had  the  question,  then, 
b^en  presented  to  the  Legislature,  it  is 
reasonable  to  suppose  that  they  would  not 
have  subjected  the  Banks  to  the  laws 
against  usury. 

But,  the  subject  seems  so  far  at  least  to 
have  been  before  them,  as  to  allow  the 
Banks  to  take  a  rate  of  interest,  which,  in 
cases  of  individuals,  would  be  usury. 
This  part  of  the  Act  seems  to  me  to  have 
considerable  bearing  on  this  question,  not 
only  in  support  of  the  general  view  I  have 
taken,  but  as  it  regards  the  pleadings  in 
such  a  case.  Had  the  Act  declared,  that 
on  their  discounts  and  loans,  the  Banks 
should  not  take  more  than  legal  interest, 
this  reference  to  the  statute  against  usury 
would  have  afforded  a  more  plausible 
ground  to  say,  that  it  was  intended  to 
subject  them  to  that  statute.  But,  the 
terms    are,    that    they     shall     not     take 


180  *more  than  one  half  of  one  per   cent, 
for  thirty   days,  thereby    exempting 

them  from  the  effects  of  that  statute,  at 
least  so  far  as  this  exceeds  the  legal  rate. 
Having  thus  far  raised,  in  this  case,  the 
legal  rate  of  interest,  without  superseding 
the  sanctions  of  the  statute  against  usury, 
in  case  of  exceeding  this  rate,  (as  has  been 
uniformly  done,  both  here  and  in  England, 
when  the  rate  has  been  changed, )  affords, 
to  me,  a  ^ery  cogent  reason  for  believing 
that  it  was  not  intended  that  those  sanc- 
tions should  be  applied;  especially,  as  it 
seems  to  me,  that  justice,  public  morality, 
and  sound  policy,  required  that  they  should 
not  be  applied. 

But,  let  us  test  this  question  by  the  course 
of  pleading,  which  would  seem  to  me  to  be 
necessary  to  support  a  defence,  going  to  a 
total  bar  of  the  action  under  this  statute. 

The  plea  under  consideration,  shews  the 
difficulty  counsel  had  in  presenting  such  a 
defence.  It  seem^  to  be  neither  under  the 
one  statute,  nor  the  other ;  but  to  rely  on 
both ;  and  on  that  account  would,  perhaps, 
be  bad  on  a  special  demurrer.  Suppose  it 
had  been  simply  and  singly  a  plea  under 
the  Statute  oif  Usury,  that  more  than  6  per 
cent,  had  been  contracted  for  and  taken ; 
it  is  said  that  this  would  have  thrown  it 
on  the  plaintiff  to  reply  the  Act,  and  shew, 
that  by  it,  the  Bank  had  a  right  to  take 
more.  Perhaps  this  would  have  been  right, 
if  this  is  to  be  considered  a  private  Act ; 
but,  considering  it  a  public  law,  I  incline 
to  think  that  the  plea  would  have  been  bad 
on  demurrer,  or  in  arrest  of  judgment. 
But,  suppose  the  plaintiff  had  replied  the 
Act;  then  it  is  said  that  the  defendant 
could  rejoin  and  say,  ^*the  Bank  contracted 
for  and  had  taken  more  than  the  rate  so  al- 
lowed." But,  would  not  this  involve  a  dif- 
ficulty something  like  a  departure  in  plead- 
ing? Under  which  statute  would  he  claim 
the  forfeiture  of  the  debt?  Suppose  that  af- 
ter raising  the  interest  to  6  per  cent,  there 
had  been  a  plea  of  the  statute  allowing  but  5 
per  cent. ;  and  the  plaintiff  had  replied  the 
new  statute,  and  that  the  contract  arose 
under  it;  to  which  the  defendant  rejoined 
a  contract  for  more  than  6  per  cent. ; 

181  he   would    then    be   obliged  *to  con- 
clude, and  avoid  the   contract    under 

the  last  statute.  But,  that  statute  would 
have  a  clause  avoiding  it,  which  this  has 
not.  But,  if  the  plea  had  on  its  face 
shewn,  that  the  contract  was  aftec  the 
statute  allowing  6  per  cent,  the  plea  would 
have  been  bad  on  demurrer.  Here,  the  plea 
admits  the  contract  to  be  with  the  Bank, 
and,  of  course,  under  a  law  allowing  a 
greater  interest  to  be  taken  than  6  per 
cent. ;  and  yet  it  claims  to  avoid  the  con- 
tract under  the  law  which  avoids  contracts 
where  more  than  six  per  cent,  is  taken. 
Suppose  then  tnat  the  plea  had  gone  on  the 
latter  law,  and  had  stated  that  by  the  Act 
of  incorporation,  the  Bank  was  not  allowed 
to  take  more  than  one  half  of  one  per  cent, 
for  thirty  days,  on  its  loans  and  discounts, 
and  that  there  was  an  agreement  to  dis- 
count the  note  in  question,  and  to  take 
thereon  more  than  one  half  of  one  per  cent, 
for  thirty  days,  and  which  was  actually 
taken,  could  such  plea  have  regularly  con- 
cluded, that  by  virtue  of  that  Act,  (to  wit. 
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the  Act  which  vacates  contracts  when  more 
than  six  per  cent,  was  contracted  for  or 
taken)  the  note  so  discounted  was  void?  I 
doubt  exceedingly,  whether  the  plea  could 
have  claimed  to  avoid  the  contract  under 
the  usury  law.  There  has  been  no  law 
that  I  can  find,  either  here  or  in  England, 
in  which  the  rate  of  interest  has  been  gen- 
erally or  partially  changed,  in  which  it 
was  not  deemed  necessary  to  re-enact  the 
penalties  or  forfeitures  for  the  usury,  if 
they  were  intended  to  be  applied  in  such 
case.  In  this  State,  the  rate  of  interest 
was  at  one  time  high,  then  reduced  until 
it  got  down  to  five  per  cent,  and  was  again 
raised  to  six  per  cent. ;  and  in  every  case, 
this  was  the  course  of  legislation.  A  depart- 
ure from  such  an  uniform  course,  especially 
in  the  case  of  a  statute  so  highly  penal,  is, 
with  the  other  considerations  above  noticed, 
enough  to  satisfy  me  that  the  Legislature 
did  not  intend  to  apply  the  penalties  and 
forfeiture  inflicted  by  the  Statute  of  Usury, 
to  the  Banks. 

Suppose  a  law  should  pass,  raising  the 
rate  of  interest  in  a  certain  species  of  con- 
tracts to  seven  per  cent.,  inflicting 
182  *a  personal  punishment  on  the  lender 
for  taking  more,  and  omitting  to 
avoid  the  contract  or  punish  the  party  un- 
der the  usury  law,  if  more  was  taken ; 
would  he  be  subject  to  that  law?  It  seems 
to  me  he  would  not.  We  would  hardly  be 
at  liberty  to  say  it  was  an  omission  and 
oversight  of  the  Legislature,  and  infer  an 
intention  still  to  subject  him  to  that  law. 
In  the  case  before  us,  though  the  rate  is 
raised,  and  that,  in  regard  to  a  corpora- 
tion, who  could  not  even  be  punished  under 
the  second  section,  but  who  may  be  pun- 
ished under  the  Act  of  incorporation,  by 
destroying  its  verv  existence. 

This  view  of  the  case,  if  entertained  by  a 
majority  of  the  Court,  would  put  an  end  ^o 
this  cause.  As  I  stand  alone,  however,  on 
this  point,  it  become  necessary  to  take  a 
brief  view  of  the  other  questions  arising 
in  the  case. 

The  plea,  then,  presents  this  question 
arising  under  the  Statute  of  Usury; 
whether  an  application  to  lend  money,  and 
to  discount  the  note  of  the  borrower,  en- 
dorsed by  certain  endorsers,  and  to  con- 
tinue it  for  eighteen  months,  taking  a 
discount  in  advance  of  one  half  of  one  per 
cent,  for  thirty  days,  (which,  though  more 
than  six  per  cent.,  is  admitted  not  to  be 
usury,  is  no  more  than  one  half  one  per 
cent,  for  thirty  days  had  been  taken)  is 
usury,  because  taking  it  in  advance  makes 
it  more?  In  other  words,  is  a  discount  of 
a  note  on  a  deduction  at  the  rate  of  legal 
interest  on  the  whole  sum  secured  by  the 
note,  usury?  It  seems  to  be  admitted,  that 
in  regard  to  commercial  paper,  (within 
which  class  the  note  in  question  falls,)  the 
long  usage  and  custom  of  trade  has  sanc- 
tioned this  course,  provided  the  paper  has 
but  a  short  time  to  run,  as  sixty,  ninety, 
or  perhaps  one  hundred  and  twenty  days; 
and  the  Courts  seem  to  have  sanctioned  this 
custom.  This  course  of  decision,  I  un- 
derstand it  to  be  admitted,  ought  not  now 
to  be  disturbed. 

But,  it  is  said,  that  this  custom  and 
course  of  decision  only   apply   to   notes   of 


third  persons  offered  for  discount,  and  not 
to  a  note  given  to  secure  a   loan   pre- 

183  viously    agreed  *on,    however    short 
the  time  it  has  to  run ;  and  a  fortiori, 

not  to  a  loan  which,  it  is  agreed,  is  to  run 
for  a  long  time  as  eighteen  months. 

Had  the  note  been  taken,  payable  at  the 
end  of  eighteen  months,  whether  given  bj 
the  borrower  himself  or  by  a  third  person, 
and  offered  for  discount,  it  would  not  have 
been  within  the  mercantile  usage.  But, 
though  the  agreement  stated  in  the  plea 
was  to  continue  the  discount  or  accommo- 
dation for  eighteen  months,  yet  it  was  also 
agreed  that  the  notes  should  be  renewed 
every  sixty  days;  which  put  it  in  the  power 
of  the  party  to  pay  at  any  time,  and  thus 
stop  the  interest.  So  that,  it  seems  to  me, 
the  case  is  reduced  to  one  of  a  loan  for 
sixty  days. 

The  paper  is  then  one  of  a  mercantile 
character ;  and  as  to  the  time  of  payment, 
is  within  the  usage.  But  it  was  on  a  loan 
to  the  maker.  The  doctrine  urged  on  this 
point  is  a  very  serious  one ;  and  if  sus- 
tained, will  affect  a  great  majority  of  the 
transactions  at  our  Banks ;  probably  every 
case  in  which  the  maker  is  directed  to  be 
credited  with  the  proceeds,  as  it  is  the 
maker,  in  such  case,  who  offers  the  note 
for  discount. 

But  the  difference,  if  any,  between  a  note 
discounted  at  the  instance  of  the  maker, 
and  at  that  of  the  payee,  or  of  a  third  per- 
son, who  is  the  holder,  seems  to  me  to  be  so 
slight  in  the  real  substance  of  the  transac- 
tion, that  I  would  be  very  unwilling  to 
sanction  the  doctrine  contended  for.  It 
may  be,  that  in  reality  the  endorser  is  in- 
debted to  the  maker,  though  ostensibly  it 
is  otherwise.  The  mercantile  character  of 
the  paper  precludes  any  enquiry  or  neces- 
sity of  enquiry,  into  its  real  consideration 
as  between  the  parties  to  it;  and  in  fact, 
in  all  cases  of  discounts,  the  object  is  to 
raise  money  presently  formonev  to  be  paid 
hereafter.  There  might  be  more  doubt, 
perhaps,  in  the  case  of  a  note  given  by 
the  borrower  directly  to  the  Bank,  secured 
by  a  pledge  of  stock,  should  interest  be- 
taken in  advance.  But,  concerning  this,  I 
mean  to  .intimate  no  opinion*  On  the 
whole,  I  think  the  demurrer  to  tbis  plea 
was  properly  sustained. 

184  *The    remaining  questions    in    the 
cause  are  presented    by    the    bills  of 

exceptions.  I  think  both  of  the  instruc- 
tions mentioned  in  the  first  bill  of  excep- 
tions were  correct.  But  although  these 
instructions  were  given  at  the  instance, 
and  on  the  motion,  of  the  defendant,  and 
that  part  therefore  operating  in  his  favour, 
was  excented  to  by  the  plaintiff;  yet  *t 
seems,  the  defendant  either  did  not  think 
the  instruction  so  given  went  far  enough; 
or,  doubting  whether  the  jury  would  draw 
from  the  evidence  the  conclusions  which 
that  instruction  permitted  them  to  draw, 
and  which  the  Court  seemed  to  think  it 
was  necessary  for  them  to  draw,  in  order 
to  find  for  the  defendant,  he  moves  for  an- 
other instruction ;  the  whole  evidence  is 
spread  on  the  record;  and  the  Court  is 
asked  to  instruct  the  jury,  that  if  they  be- 
lieve that  the  defendant  wrote  a  certain 
letter    to   the    President  of  the  Bank»  and . 
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that  the  oaahier,  acting  under  the  instruc- 
tions of  the  Board  of  Directors,  returned  a 
certain  written  answer,  and  that  that  was 
the  onlj  answer  ever  communicated  to 
him,  (although  it  be  admitted  that  a  cer- 
tain resolution  of  the  Board  was  entered 
into,  but  not  communicated;)  and  that  a 
contract  or  agreement  was  made  by  the 
Bank  with  the  defendant,  in  conformity 
with  the  terms  of  the  letter  from  the 
cashier;  and  that  the  discounts  and  re- 
newals, &c.  took  place:  and  that  the $10,000 
on  the  discount  charged  in  the  account  to 
the  defendant,  consisted  of  one  hundred 
Bank  shares  estimated  at  par,  when,  on  the 
14th  day  of  February,  1821,  they  were 
worth,  at  the  cash  selling  price,  not  more 
than  $9,000,  which  was  known  to  the  Board 
of  Directors;  and  that  the  note  sued  on 
was  in  consideration  of  the  contract;  then 
the  jury  ought  to  find  for  the  defendant. 

Kow,  if  the  object  of  all  the  evidence  in- 
troduced by  the  defendant,  was,  to  prove 
the  case  as  stated  in  the  first  instruction 
mentioned  in  the  first  bill  of  exceptions, 
and  if  it  was  necessary,  as  I  think  it  was, 
in  order  to  entitle  the  defendant  to  a  ver- 
dict on   the  evidence,  that  he  should  make 

out  his  case  as  stated  in  that  instruc- 
185      tion;  then  it  *seem8  to  me,  that    the 

jury  were,  at  least  in  the  first  in- 
stance, to  the  proper  tribunal  to  try  the 
fact,  and  draw  the  inferences  necessary  to 
make  out  the  defence.  The  jury  were  there 
instructed,  that  if  they  believed  from  the 
evidence  that  the  Bank,  on  or  about  the 
14th  day  of  February,  1821,  loaned  to 
Erasmus  Stribbling  $2,500  or  thereabouts 
for  eighteen  months,  but  made  it  a  condi- 
tion precedent  to  the  granting  of  the  said 
loan,  that  he  should  buy  one  hundred 
shares  Of  the  Bank  stock  at  $10,000,  giving 
his  note  therefor,  and  that  he  complied 
therewith  ;  and  that  the  price  of  one  hun- 
dred shares  of  stock,  on  the  terms  by  pay- 
ment prescribed  and  agreed  to,  was  palpably 
and  obviously  an  over  price  for  the  said 
stock,  having  reference  to  the  then  selling 
price  in  market,  and  that  the  defendant 
was  influenced  in  agreeing  to  give  the  over 
price  demanded,  by  the  offer  of  the  said 
loan  of  $2,500;  and  that  the  purchase  at 
such  over  price,  operated  as  an  inducement 
to  the  Bank  to-  make  the  accommodation 
discount  which  it  did  make,  and  that  the 
note  sued  on  was  given  in  consideration  of 
this  transaction;  then,  they  ought  to  find 
for  the  defendant.  But,  if  it  was  not  made 
a  condition  of  the  loan  of  $2,500,  that  the 
defendant  should  purchase  the  stock  at 
that  price;  or,  that  the  said  loan  was  inde- 
pendent of  the  said  purchase;  or,  that  the 
purchase  of  the  said  stock  was  the  princi- 
pal object  of  the  defendant,  and  that  being 
accomplished,  the  Bank  afterwards  agreed 
to  lend  the  $2,509;  then,  such  loan  was  not 
usury. 

Now,  so  far  as  I  can  understand  the  case, 
it  was  necessary  for  the  jury  to  come  to  all 
these  conclusions  on  the  one  side,  and 
against  those  on  the  other,  in  order  to 
justify  a  verdict  for  the  defendant.  His 
counsel,  however,  instead  of  excepting  to 
the  opinion  and  instruction  given,  moved 
for  a  new  instruction,  less  precise  and 
clear,  and  consequently  more  calculated  to 


embarrass  the  jury,  than  the  instruction 
given;  and  in  which,  some  things  are 
withdrawn  from  the  jury,  which,  it  seems 
to  me,  it  was  their  exclusive  province,  at 
least  in  the  first  instance,  to   decide. 

186  *Thus,     the   instruction     moved    for 
refers   it    to   the   jury    only  to   say, 

whether  certain  letters  were  written,  and 
whether  a  contract  was  made  between  the 
parties,  in  conformity  with  the  terms  in 
the  cashier's  letter,  and  consequently  leaves 
it  to  the  Court  exclusively  to  decide,  what 
was  the  intention  of  the  parties  in  that 
contract;  whether  a  loan,  on  condition  to 
take  stuck  at  a  given  price,  was  intended, 
or  a  sale  independent  of  a  loan,  as  was  con- 
tended on  the  other  side. 

As  to  the  value  of  the  stock  too,  nothing 
was  left  to  the  jury,  but  to  say,  that  the  cash 
price  was  not  more  than  $9,000;  throwing 
it  on  the  Court  to  decide  whether,  consid- 
ering the  offer  to  purchase  at  par,  and 
the  other  circumstances  of  the  case;  the 
terms  of  payment  agreed  on,  and  the  con- 
flicting evidence  as  to  the  price  on  a  credit, 
&c.,  together  with  the  possible  influence  of 
the  offer  to  lend  the  $2,500,  &c. ;  it  was  a 
sale,  or  in  substance  an  usurious  loan  of 
the  whole  money.  It  seems  to  me  that  it 
was  an  attempt  to  evade  or  forestall  the 
province  of  the  jury  to  weigh  the  circum- 
stances, and  decide  on  these  matters,  con- 
trary to  the  great  principles  of  the  jury 
trial,  and  to  the  authorities  on  this  subject, 
so  far  as  I  have  been  able  to  examine  them ; 
and  the  more  especiallv,  as  the  whole 
merits  of  the  case  seem  fairly  and  fully  to 
have  been  submitted  to  the  jury,  on  the 
first  instructions  given. 

But,  the  assumption  in  the  instruction 
moved  for,  that  the  resolution  of  the  Board 
of  Directors,  though  before  the  Court  and 
jury,  was  not  to  weigh  with  either,  in  de- 
ciding what  was  the  contract,  (as  it  un- 
dertakes to  confine  the  enquiry  on  that 
subject  to  the  letter  of  the  Cashier  alone) 
is  another  reason  with  me,  to  justify  the 
rejection  of  that  instruction. 

The  next  instruction  asked  for,  simply 
relates  to  the  question,  whether,  taking 
the  interest  in  advance  in  this  case,  was 
usury;  and  which,  for  the  reasons  before 
given,  I  think  was  properly  rejected. 

As  to  the  motion  for  a  new  trial,  I    feel 

more  doubts;  for,  although  I  deem  it  wrong 

to    withdraw    from      the      jury    the 

187  ^decision    of  the  facts    of    the    case, 
and  think  it  their   province    to    draw 

all  the  inferences  and  conclusions  arising 
from  particular  circumstances;  yet  I  am 
equally  clear,  that  what  they  may  do  is 
always  subordinate  to  the  control  of  the 
Court,  by  granting  a  new  trial  in  a  proper 
case.  The  case,  however,  was  tried  before 
a  Court  and  jury  who  heard  the  evidence, 
and  who  concur  in  opinion  that  no  usury 
was  practised.  The  negotiation  was  opened 
by  an  offer  to  purchase  the  stock ;  and  al- 
though that  was  accompanied  by  an  appli- 
cation for  a  loan  on  it,  which  was  rejected, 
that  circumstance,  though  it  shewed  that 
the  purchaser  was  in  want  of  money,  I 
presume  did  not  disqualify  the  parties 
from  selling  and  purchasing.  It  was  not 
unknown  to  either  of  them,  and  at  any 
rate,  not  to  the  defendant,  that   he   could 


.vm 


6  RAND. 


Virginia  RbporTS,  Annotatbd. 


188-190 


at  once  raise  money  at  a  neighbouring 
Bank,  on  the  stock,  nearly  to  the  amount 
he  asked  of  the  Valley  Bank.  A  purchase 
of  stock,  therefore,  would  give  him  a  great 
portion  of  the  relief  he  wanted.  The  power 
to  make  such  an  use  of  stock,  will  always 
enhance  its  value  in  a  contract  on  time; 
but  surely  that  does  not  disqualify  a  holder 
from  selling  on  time.  Had  an  offer  been 
made  to  a  private  stockholder  to  purchase  on 
the  same  terms,  he  might  have  refused, 
though  the  cash  price  was  but  $80;  for,  he 
might  have  argued  thus:  '^My  stock  will 
give  me  six  per  cent,  on  the  par  value, 
which  is  all  that  is  offered ;  and  at  or  before 
the  end  of  eighteen  months,  it  may  be 
above  par,  and  in  the  mean  time,  I  cannot 
use  it."  But,  there  was  an  oflFer  to  lend 
$2,500  on  the  security  of  a  note  endorsed; 
and  this,  on  the  one  hand,  induced  the  de- 
fendant to  purchase  the  stock  at  the  price, 
whilst  the  offer  of  that  price  induced  the 
Bank  to  agree  to  that  loan.  If  this  was 
so,  then  the  Judge  instructs  the  jury  that 
it  was  usury ;  and  they,  from  the  circum- 
stances, were  to  say  whether  the  fact  was 
so  or  not.  They  say  it  was  not  so.  They, 
who  lived  near  the  Bank,  and  heard  the 
evidence,  sa^v  no  reason  to  believe  that  the 
Bank  would  not  have  extended  that  accom- 
modation to  the  defendant,  on  the  ae- 
188  curity  offered,  *whet her  he  purchased 
the  stock  or  not;  and  it  would  be 
strange  if  they  would,  provided  they  were 
looking  out  for  secure  customers,  as  was 
probably  the  case.  The  jury  also  may  have 
thought,  that  the  purchase  of  stock  on  time 
was  the  great  and  primary  object;  as  it 
gave  to  the  party  the  chance  of  probable 
rise  in  the  price,  as  well  as  the  certain 
means  of  raising  a  large  sura  of  money ; 
and  that  he  would  have  effected  this  object 
at  all  events.  It  seems  to  me,  that  they 
^ere  the  proper,  if  not  the  exclusive,  tribu- 
nal, to  weigh  the  circumstances,  and  de- 
cide this  matter;  and  as  that  decision  was 
confirmed  by  the  Judge  before  whom  it  was 
made,  I  cannot  say  that  it  was  wrong. 

On  every  ground,  therefore,  I  am  for 
aflBrraing  the  judgment. 

JUDGE  CABRLL. 

In  arguing  the  demurrers  filed  in  this 
cause,  a  preliminary  question  was  made  by 
the  counsel  for  the  appellant,  whether  the 
Act  of  Assembly  establishing  the  Bank  of 
the  Valley  be  a  public  or  private  Act. 
Without  adverting  to  other  considerations, 
there  is  one  which  satisfies  me  that  we 
must  regard  that  Act  as  public,  and  not  as 
private.  By  the  7th  section,  (see  2  Rev. 
Code,  97,)  it  is  directed,  that  in  addition 
to  the  capital  stock  of  the  Bank,  to  be 
raised  by  subscription,  there  shall  be  cre- 
ated in  the  name  of  the  Commonwealth, 
for  the  benefit  of  the  Fund  for  Internal  Im- 
provement, a  number  of  shares  equal  to  15 
per  cent,  on  the  amount  of  stock  subscribed. 
The  Commonwealth  is  thus  made  a  mem- 
ber of  the  corporation,  by  the  law  giving 
it  existence,  and  prescribing  its  privi- 
leges; and  as  the  corporation  thereby  be- 
comes a  matter  of  public  concern,  in  which 
every  man  in  the  community  is  directly  in- 
terested, that  law  must  be    a  public  law. 

The  coursel  for  the  appellant,  en- 
deavoured   also   to  make  a  distinction  be- 


tween the  Bank's  discounting  a  note,  where 
the  transaction  is  in  fact  a  loan,  and 

189  the    note   taken  as  a  *mere  security; 
and  the  discounting  a  note  previously 

given  for  valuable  consideration ;  and  con- 
tended, that  in  the  former  case,  it  would 
be  usurious  if  the  Bank-exacted  in  advance, 
interest  on  the  full  amount  of  the  note.  It 
is  true,  that  in  ordinary  loans,  it  would  be 
usurious  to  stipulate  for  the  payment  of 
interest  in  advance,  on  the  whole  amount 
of  the  loan.  But,  many  privileges  are  al- 
lowed to  commercial  paper.  One  of  these 
privileges  is,  that  in  discounting  such 
paper,  full  interest  may  be  required  in  ad- 
vance, even  where  the  transaction  is  a 
loan,  provided  it  be  done  in  the  usual 
course  of  a  business.  The  English  books 
are  full  of  decisions  on  this  point.  The 
Act  of  Assembly  puts  notes  negotiable  at 
this  Bank  on  the  footing  of  foreign  bills 
of  exchange,  the  most  favoured  class  of 
commercial  paper.  There  is,  therefore, 
no  ground  for  the  distinction  contended 
for. 

In  considering  the  exceptions  to  the 
opinion  of  the  Court  on  the  motion  to  in- 
struct the  jury,  and  on  the  motion  for  a 
new  trial,  the  questions  arise,  1.  Whether 
the  Act  entitled  **An  Act  to  reduce  into  one 
Act  the  several  Acts  against  usury,*'  (1 
Kev.  Code,  373, )  be  applicable  to  corpoi^- 
tions  generally?  2.  Whether  that  Act  ap- 
plies to  this  particular  corporation?  3.  Is 
the  transaction,  as  detailed  in  the  bill  of 
exceptions,  usurious? 

1.  Does  the  Act  against  usury  apply  to 
corporations  generally?  That  Act  was 
made  for  the  benefit  of  the  whole  commu- 
nity, to  protect  the  necessitous  against  the 
advantage  which  others  might  be  disposed 
to  take  of  their  imprudence.  It&  terms 
are  very  general.  '  'No  person  shall,  upon 
any  contract,  take,  &c,  above  the  value  of 
six  dollars.  Sic.  and  all  bonds,  contracts, 
Ac,  on  which  a  higher  interest  is  reserved, 
&c.  shall  be  utterly  void.*'  The  mischiefs 
to  the  community,  from  the  practice  of 
usury,  would  not  be  less  when  carried  on  by 
a  monied  corporation,  than  when  carried 
on  by  individuals  in  their  natural  character. 
Corporations  are  as  sensibly  alive  to  their 
own  interest,  as  individuals;  nor  am  I 
aware  that  legal   sanctions    are    less 

190  necessary  *to  restrain  artificial,  than 
natural,  oersons,  from  the  commission 

of  wrong.  The  term  ** person,"  used  in 
the  law,  is  unquestionably  sufiBcieotly 
comprehensive  to  embrace  corporations; 
and  it  must  be  held  to  embrace  them,  un- 
less there  be  something  in  the  law  shewing 
the  Legislative  intention  to  restrict  its  ap- 
plication. It  is  said,  that  such  intention 
is  manifested  by  the  second  section  of  the 
law,  which  prescribes  as  a  punishment  on 
the  **person"  taking  usurious  interest,  the 
forfeiture  of  double  the  value  of  the  money 
or  thing  lent,  &c. ;  that  there  is  no  in- 
stance in  which  corporations  have  been 
subjected  to  pecuniary  penalties;  and  that, 
therefore,  it  is  fair  to  be  presumed,  that 
corporations  were  not  intended  to  be  em- 
braced by  the  word  person  in  this  section 
of  the  law :  from  which  an  inference  is  at- 
tempted to  be  deduced,  that  the  term  **pcr- 
son"  was  intended  to  have  a  restricted  ap- 


356 


6  RAND. 


Stribbi«in6  V,  Thb  Bank  of  th«  Valley. 


I9I-IG3 


plication  in  the  first  sentence  also.  It  may 
be  that  there  is  no  other  case,  in  which 
corporations  have  been  subjected  to  peca- 
niary  penalties;  as  to  which,  however,  I 
have  not  enquired,  and  therefore  Rive  no 
opinion.  I^et  it  be  so.  It  would  by  no 
means  satisfy  me,  that  it  was  not  the  in- 
tention of  the  I^egislature  to  subject  them 
to  the  penalty  in  the  case  of  usury.  If  a 
practice  be  highly  injurious  to  the  commu- 
nity, which  it  is  deemed  expedient  to  re- 
strain by  pecuniary  penalties,  and  if 
corporations  may  be  supposed  to  be  exposed 
to  the  temptation  of  engaging  in  that  prac- 
tice, as  well  as  natural  persons,  why  should 
not  coporations  be  equally  subjected  to  the 
pecuniary  penalty?  It  would  certainly  be 
competent  to  the  I^egislature  to  subject  a 
corporation  to  suoh  a  punishment;  and  it 
would  seem  to  be  an  appropriate  punish- 
ment. Personal  punishment  cannot  be  in- 
flicted on  a  corporation,  and  a  forfeiture 
of  the  charter  might  not  be  deemed  expe- 
dient for  every  ofiFence.  It  is  said,  that 
punishment  might  be  inflicted  on  the 
agents  of  the  corporation.  That  is  very 
true;  and  such  punishment  might  be  very 
proper  as  an  additional  sanction.  But,  it 
by  no  means  follows,  that  the  corporation 
itself  should  be  not  only  exempted 
191  from  punishment,  *but  should  be  al- 
lowed the  benefit  of  the  wrong  com- 
mitted by  its  agents. 

But,  I  see  no  necessary  connection  be- 
tween the  first  and  second  sections  of  the 
law.  If,  therefore,  it  were  true,  that 
corporations  could  not  be  punished  under 
the  second  section,  it  would  not  follow  that 
their  contracts  are  not  to  be  vacated  under 
the  first  section.  The  great  object  was  to 
protect  the  fleeced  borrower,  and  that  ob- 
ject requires  that  the  provision,  as  to  va- 
cating the  contract,  should  apply  to 
artificial,  as  well  as  to  natural,  persons; 
and  such,  I  think,  was  the  intention  of 
the  Legislature. 

2.  Does  the  Act  against  usury  apply  to 
this  corporation? 

The  argument,  on  this  point,  presup- 
poses that  the  law  applies  to  corporations 
generally.  If  there  be  an  exemption  in 
favor  of  this  corporation,  those  who  con- 
tend for  it  must  prove  it.  The  exemption 
is  attempted  to  be  deduced  from  the  last 
clause  of  the  10th  fundamental  article  of 
the  constitution  of  the  Bank,  (p.  101.) 
'^Neither  shall  the  said  corporation  take 
more  than  at  the  rate  of  one  half  of  one  per 
cent,  for  thirty  days,  for  or  on  account  of 
its  loans  or  discounts.'*  But,  if  the  general 
usury  law  would  apply  to  this  corporation 
but  for  this  clause,  I  cannot  perceive  how 
this  clause  exempts  it  from  such  applica- 
tion. A  subsequent  law  is  held  to  repeal  a 
former  one,  only  by  express  terms  or  by 
necessary  implication.  It  is  not  pretended 
that  the  former  law  is  repealed,  in  this 
case,  by  express  terms.  It  is  repealed  by 
necessary  implication?  The  necessary  im- 
plication, by  which  a  subsequent  law  repeals 
a  former  law,  is  where  the  two  laws  are  so 
inconsistent,  that  they  cannot  stand  to- 
gether. But,  there  is  no  inconsistency 
here,  except  that  the  rate  of  interest  is 
changed  as  to  this  corporation,  from  six  per 


centum  per  annum,  to  six  per  centum  for 
three  hundred  and  sixty  days.  In  all  other 
respects,  the  two  laws  are  consistent  and 
in  harmony.  In  all  other  respects,  this 
corporation,  therefore,  is  subject,  as  be- 
fore, to  the  general  law  concerning 
usury. 

192  *3.  Is  the   transaction,  as   detailed 
in  the  evidence  stated  in  the   bill   of 

exceptions,  usurious? 

It  is  impossible  not  to  see  that  Stribbling 
was  in  great  want  of  money;  and  that,  in 
his  negotiation  with  the  Bank,  money  was 
his  only  object.  It  is  true  that  he  was 
willing  to  receive  Bank  stock  in  part,  but 
it  was  to  be  received,  and  so  he  informed 
the  Bank,  only  as  the  means  of  getting 
money.  It  is  impossible  not  to  see  that 
the  Bank  availed  itself  of  his  distress  for 
money,  to  pass  off  to  him,  one  hundred 
shares  of  their  stock,  at  a  price  nearly 
twenty-five  per  cent,  above  its  real  value, 
in  order  to  enable  him  to  raise  a  part  of 
the  sum  he  wanted.  This  pretended  sale 
of  stock  was,  directly  and  inseparably  con- 
nected with  an  actual  loan  of  the  residue 
of  the  mone^  that  he  required.  A  case  of 
more  palpable  usury,  was  never  attempted 
to  be  covered  by  a  shift  or  device. 

In  the  case  of  Pratt  v.  Willey,  1  ISsp. 
Rep.  41,  in  an  action  by  the  endorsee  of  a 
promissory  note  against  the  defendant  as 
maker,  the  plea  was  usury.  The  usury  at- 
tempted to  be  proved  on  the  part  of  the  de- 
fendant, was,  that  the  plaintiff  had,  in 
discounting  the  note,  given  in  part  a  dia- 
mond ring,  for  which  he  charged  much  be- 
yond the  value.  Lord  Kenyon  says,  that 
he  and  Buller,  Justice,  had  ruled  on  former 
occasions,  that  if  in  discounting  a  bill, 
the  party  discounting  it  gives  goods  in 
part,  if  these  goods  are  of  a  certain  ascer- 
tained value  and  are  given  at  that  value, 
it  is  not  usury ;  but,  that  if  the  party  dis- 
counting the  bill,  makes  the  holder  of  it 
take  them  at  a  higher  value,  that  that  shall 
be  deemed  usury ;  for,  that  a  party,  by  sub- 
stituting goods  for  money,  shall  not,  by 
colour  of  the  pretended  value,  take  above 
the  legal  interest,  and  evade  the  statute. 

The  case  of  Davis  v.  Hardacre,  2  Camp. 
375,  goes  still  farther.  That  was  an  ac- 
tion by  the  endorsee  of  a  bill  of  exchange 
drawn  by  the  defendant,  payable  to  hi^  own 
order,  and  the  defence  was  usury.  It  ap- 
peared that  the  defendant,  being  much 
pressed  for  money,  applied  to  the  plain - 
tifl"    to  discount  the  bill  in   question. 

193  The  plain tifiF  refused  *to  do  so,  except 
upon  the  condition  that  the  defendant 

would  take  a  landscape  in  part,  to  be  valued 
at  1501.  The  defendant  then  offered  to 
prove  that  the  picture  was  worth  not  more 
than  321.  But,  he  was  stopped  by  Lord 
Ellenborough,  who  said,  that  **it  lies  upon 
the  plaintiff  to  prove  that  it  is  worth  the 
1501.  When  a  party  is  compelled  to  take 
goods  in  discounting  a  bill  of  exchange.  I 
think  a  presumption  arises  that  the  trans- 
action is  usurious.  To  rebut  this  presump- 
tion, evidence  should  be  given  of  the  value 
of  the  goods,  by  the  person  who  sues  on 
the  bill."  And  there  being  no  such  proof 
in  that  case,  the  plaintiff  was  non  suited. 
These  cases  are  apposite  in  principle  to  the 
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one  before  as.  J  will  only  cite  one  other; 
Doe,  on  the  demise  of  Davidson  v.  Barnard, 
1  Esp.  Rep.  11 ;  and  I  refer  tu  it  to  shew, 
that  there  is  no  difference  between  stock 
and  goods  in  this  respect. 

In  that  case,  it  appeared  that  a  person 
having  occasion  for  a  sum  of  money,  ap- 
plied to  another,  who  said  that  all  his 
money  was  in  the  funds,  and  that  to  sell 
out  stock  at  that  time,  would  be  a  consider- 
able loss,  stock  then  standing  at  73;  but 
that,  if  he  would  take  it  at  75,  he  should 
have  the  sum  he  wanted.  This  was  agreed 
to.  Stock  to  the  amount  of  15001.  was 
taken,  valued  at  75,  which  was  sold  out 
the  same  day  at  72^^,  that  being  the  then 
current  price.  Lord  Kenyon  held  the 
transaction  to  be  clearly  usurious,  and 
non-suited  the  plaintiff. 

But,  it  is  contended,  that  the  Court  could 
not  give  the  second  instruction  asked  for, 
without  invading  the  province  of  the  jury. 
I  admit  that  it  is  the  exclusive  province  of 
the  jury  to  determine  disputed  facts.  But, 
when  the  facts  of  a  case  shall  be  ascer- 
tained by  a  special  verdict,  or  shall  be 
admitted  by  the  pleadings,  it  is  the  prov- 
ince of  the  Court  to  state  the  law  arising 
upon  those  facts;  and  in  all  such  cases, 
the  question  whether  the  facts  constitute  a 
sale  or  loan,  or  whether  they  constitute 
usury  or  not,  is  a  question  of  law.  which 
the  Court  must  decide.  I  will  cite 
194  only  ^Gibson  v.  Fristoe,  1  Call,  62, 
in  our  own  Courts,  and  Marsh  v. 
Martindale,  3  Bos.  &  Pull.  154,  in  the 
English  Courts.  The  later  case  is  very  re- 
markable, as  shewing  that  when  the  facts 
of  a  case  make  usury,  the  quo  animo  with 
which  the  thing  was  done,  is  not  regarded ; 
for,  in  that  case,  it  is  expressly  found  by 
the  jury,  that  **they  believed  the  plaintiff 
did  not  think  he  was  acting  contrary  to 
law." 

But,  the  most  usual  node  of  obtaining 
the  opinion  of  the  Court  on  points  of  law, 
is  for  the  party  desiring  it  to  move  the 
Court  to  instruct  the  jury.  All  that  is  nec- 
essary for  this  purpose,  is,  for  him  to  state 
his  case  hypothetically ;  and  if  it  be  per- 
tinent to  the  cau^e,  the  Court  is  bound  to 
pronounce  the  law  on  the  case  thus  stated. 
This  is  no  invasion  of  the  rights  of  the 
jury;  for,  if  the  jury  shall  believe  that  the 
case,  as  proved,  is  different  from  that  stated 
by  the  part,  the  opinion  of  the  Court  hav- 
ing no  application  to  the  case  as  proved, 
can  have  no  influence  on  the  verdict  of  the 
jury. 

I  am  of  opinion  that  the  Court  ought  to 
have  given  the  second  instruction  moved 
for  by  the  defendant;  and  that  the  judg- 
ment be  reversed. 

Judgment  reversed. 


195      *Qraff  and  Others  v.  Castleman    and 
M'Cornnick. 

May,  1827. 
Chancery  Practice— Bill  a^lnst  Representative  off 
Bxecutor— Administrator  D.  B.  N.— Where  one  Is 
appointed  by  will,  trustee  of  the  real  estate,  and 
executor  of  tbe  perHonal.  and  dies,  tbe  cbildren  of 
the  testator  may  file  a  bill  against  tbe  represen- 
tative of  tbe  executor  and  trustee,  for  an  account 
of  the  proceeds  of  tbe  real  estate,  without  baviner 
an  administrator  de  bonis  non  appointed  of  tbe 
estate  of  their  testator. 


Executors*— Application    of    Assets— Individaai  Par. 

poses.— An  executor  cannot  apply  the  assets  of  bis 
testator  to  his  own  individual  purposes,  unless  he 
is  in  advance  to  tbe  estate  to  tbe  same  amount: 
and  a  purchaser,  knowincr  of  such  appIicaUon, 
purchases  at  bis  perlL  This  rule  applies  as  well 
to  a  purchaser  who  advances  bis  money  at  the 
time  of  the  purchase,  as  to  one  who  takes  tbe 
assets  as  a  security  for  a  preceding  debt. 

Trustees— Payment  of  Private  Debts.— A  trustee  can- 
not alien  the  trust  fund,  in  payment  of  bis  own 
debU. 

Same -Assignment  off  Trust  Fund  (or  Indlvldul 
Benefflt.— A  trustee  sells  real  estate  committed  lo 
his  charge  by  tbe  will  of  a  testator,  aud  takes  a 
deed  of  trust  for  tbe  purchase  money.  He  then 
makes  a  contract  for  bis  own  individual  beoetii. 
and  assigns  tbe  instalments  due  for  tbe  land,  in 
execution  of  tbe  contract.  Tbe  a^^sismment  con- 
tains a  reference  to  tbe  deed  of  trust,  which 
refers  to  the  original  deed,  and  tbe  latter  refers 
to  tbe  will,  by  which  the  trust  was  created.  The 
party  to  whom  tbe  assl<?nment  of  tbe  instalments 
was  made,  will  be  considered  as  bavin?  notice  of 
tbe  trust,  and  that  tbe  instalments  were  derived 
from  tbe  sale  of  tbe  trust  property;  and  the 
cestuis  que  trust  will  be  entitled  to  the  money. 

This  was  an  appeal  from  the  Chancery 
Court  of  Winchester.  For  a  complete  his- 
tory of  the  cause,  it  is  only  necessary  to 
refer  to  the  following  opinion. 

Johnson,  Stanard  and  Wickham,  for  the 
appellants. 

Jones  and  I^igh,  for  the  appellees. 

May  28.  JUDGE  CARR  delivered  his 
opinion. 

These  suits  arise  out  of  the  will  of  John 
D.  Orr,  and  proceedings  of  his  executor  and 
trustee '  under  it.  In  1816,  Dr.  Orr  died, 
leaving  a  will,  by  which  he  devised  and 
bequeathed  to  his  brother  Benjamin  G.  Orr, 
his  whole  estate,  real,  personal  and  mixed, 
upon  the  following  trusts:  ^'In  the  brst 
place,  to  sell  and  dispose  of  the  same,  or 
such  part  of  the  same,  as  he  may  deem 
most  beneficial  for  the  general  interest  of 
my  estate,  and  to  apply  the  proceeds 
1%  of  *the  same,  or  such  yearly  income 
or  profits  as  may  be  made  from  the 
same,  tu  the  payment  of  all  my  just  debts; 
meaning  hereby,  to  subject   all  my  estate. 


'Executors— Breacli  off  Trust— Liability  off  Partldpa. 
tors.— If  there  is  any  proposition  which  oacbt  to  be 
regarded  as  settled  law  in  Virginia,  it  is  that  a 
party  concertincr  with  an  executor  or  administrator 
in  a  breach  of  trust,  cannot  claim  credit  for  the 
money  actually  advanced  by  him.  It  is  not  for  bim 
to  say  that  the  fiduciary  oni?ht  to  have  applied  tbe 
money  to  tbe  purposes  of  tbe  estate.  When  be  aids 
him  in  any  manner  contrary  to  tbe  duty  of  the  ex- 
ecutor, he  takes  upon  himself  all  tbe  hazards  of  a 
misappropriation  of  funds.  Utterback  v.  Cooper, 
28Gratt  286.  citing-  the  principal  case. 

And  in  Wilkinson  v.  Holloway,  7  Leisrh  391.  It  is 
said:  "Look  at  the  case  of  an  executor:  he  is  so  far 
tbe  representative  of  tbe  testator,  that  he  has  the 
lesral  title  to  the  personalty;  yet.  because  be  is  a 
fiduciary,  any  individual  creditor  of  bis  own,  who 
receives  in  discharge  of  bis  debt,  assets  of  ttie  es* 
tate,  knowinfir  them  to  be  such,  or  whoever  deals 
with  the  executor  for  any  of  the  assets,  in  any  way 
which  makes  him  a  party  to  the  breach  of  trust, 
must  account  for  such  assets  to  those  who  are  en- 
titled under  the  will.  Graf  v.  Casthman.  5  Rand. 
195."  To  the  same  point,  see  the  principal  case  cited 
in  Down  man  v.  Rust,  6  Rand.  592:  Davis  v.  Chris- 
tian, 15  Gratt.  48:  Jones  v.  Clark.  25  QratL  657:  Calla- 
way V.  Price,  S20ratt  10:  Brockenbrough  v.  Turner. 
78  Va.  446:  Smith  v.  Henninsr,  10  W.  Va.  641;  Wolf  v. 
McGugin.  37  W.  Va.  561,  16  S.  E.  Rep.  799. 

See  further,  monoerraphic  nof£  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Deprlest,  6 
Gratt  6. 

pnrcliasers— Notice- Possession.— It  is  well  settled 
that  whatever  puts  a  purchaser  on  enquiry  I* 
equivalent  to  notice.  Possession  of  the  property  by 
a  person  other  than  tbe  vendor  is  universally  re- 
garded as  sufficient  to  put  a  purchaser  on  enquiry 
and  to  affect  bim  with  knowledfire  of  tbe  claims  of 
tbe  possession,  Rorer  Iron  Co.  v.  Trout,  83  Va.  418, 
2  S.  E.  Rep.  718,  ciiinff  principal  case. 
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real,  personal  and  mixed,  to  the  payment 
of  my  just  debts,  and  to  leave  the  applica- 
tion of  the  same  to  that  purpose,  and  the 
mode  of  raising  the  necessary  funds  from 
the  estate,  to  the  sound  discretion  of  my 
said  brother.  In  the  second  place,  after 
the  payment  of  all  my  just  debts,  the  sur- 
plus of  my  estate,  or  the  proceeds  of  the 
sale  thereof,  to  be  given  and  divided  by 
my  said  brother  to  and  among  my  three 
children,  Mary,  Ellen  and  Thomas,  in  such 
shares  and  portions,  as  in  the  sound  dis- 
cretion and  judgment  of  my  said  brother, 
to  him  shall  seem  most  agreeable  and  expe- 
dient, according  to  the  situation  and  con- 
duct of  my  said  children.  And  it  is  my 
will  and  desire,  that  such  division  and  dis- 
tribution as  he  shall  actually  make  of  my 
estate  among  my  said  children  as  aforesaid, 
or  such  division  and  distribution  as  he  shall 
by  writing  under  his  hand,  or  by  last  will 
and  testament,  direct  and  appoint,  shall  be 
valid  and  binding;  it  being  my  intention 
to  place  my  said  brother,  in  respect  to  my 
said  children,  to  all  intents  and  purposes, 
in  loco  parentis.  And  it  is  also  my  will 
and  intention,  that  he  be  fully  empowered 
and  authorised,  not  only  for  the  purpose  of 
paying  my  debts,  but  to  raise  and  provide 
a  fund  for  division  and  distribution  among 
my  said  children,  and  for  their  immediate 
maintenance,  support  and  education,  ac- 
cording as  he  shall  deem  it  most  expedient 
either  to  sell  or  dispose  of  the  same  or  any 
part,  in  specie,  to  be  applied  to  the  pur- 
poses aforesaid."  The  testator  also  ap- 
pointed his  said  brother  guardian  of  his 
children,  and  executor  of  his  will,  and  ex- 
empted him  from  giving  bond  and  security. 
The  executor  qualified.  On  the  11th  of 
March,  1817,  he  conveyed  to  Castleman 
and  M*Cormick,  for  the  consideration  of 
$30,000,  payable  in  instalments,  a  tract  of 
land  in  Frederick  county,  belonging  to  the 
estate  of  his  testator,  called  Poplimento, 
and  thus  described  in  the    deed,  ^* formerly 

the  property  of  Rawleigh.  Colston,  es- 
197      quire,  •and.  by  him  sold  and  conveyed 

to  the  late  Dr.  John  IX  Orr,  by  whom 
it  was  devised  to  the  said  Benjamin  G.  Orr, 
as  appears  by  his  will  recorded  in  Fred- 
crick  County  Court."  On  the  same  day, 
Castleman  and  M'Cormick  conveyed  the 
same  land  to  Henry  St.  George  Tucker,  in 
trust  to  secure  the  purchase  money.  This 
deed  derfcribes  the  land  thus;  **tbe  estate 
called  Poplimento,  being  the  same  land 
conveyed  to  the  said  Castleman  and  M'Cor- 
mick  by  an  indenture  of  even  date  here- 
with, and  to  be  recorded  in  the  County 
Court  of  Frederick,  by  reference  to  which 
a  more  complete  description  of  the  said  land 
may  be  obtained." 

By  deed  dated  the  10th  of  December,  1818, 
Benjamin  G.  Orr  assigns  and  conveys  this 
deed  of  trust  to  Frederick  C.  Graff,  to- 
gether with  the  lands  and  premises  therein 
mentioned,  and  all  the  right,  title  and  in- 
terest of  the  said  Benjamin  G.  Orr,  of,  in, 
and  to  the  same.  This  deed  of  assignment 
minutely  and  particularly  describes  the  deed 
of  trust,  and  concludes  thus;  * 'to  which 
refetence  is  hereby  made,  as  a  part  thereof, 
as  if  the  same  were  here  fully  recited." 
This  deed  of  assignment  was  made  as  a  se- 
curity to  Graff  for  the  sum  of  $12,000,  to  be 


advanced  by  him  towards  completing  certain 
water  works,  for  supplying  New-Orleans 
with  water,  '^according  (says  the  deed) 
to  the  terms  and  conditions  of  a  certain 
agreement,  bearing  even  date  herewith, 
between  the  said  Benjamin  G.  Orr,  Graff 
and  H.  Latrobe."  This  agreement  is  in 
the  record,  and  shews  a  partnership  between 
Orr,  Graff  and  Lfatrobe  in  the  adventure  of 
supplying  New-Orleans  with  water;  and 
that  Graff,  in  purchase  of  one  third  of  the 
shares  for  Orr,  and  two  thirds  for  himself, 
was  to  advance  the  $12^000  as  they  should 
be  wanting  for  carrying  on  the  work. 
Before  this  assignment  of  the  deed  of  trust 
to  Graff,  Castleman  and  M'Cormick  had 
paid  all  the  instalments  which  had  grown 
due ;  leaving  five  still  to  be  paid,  the  first 
on  the  15th  of  April,  and  the  others  an- 
nually, on  the  same  day.  The  instalment 
of  the  15th  of  April,  1819,  they  paid  to 
Graff;  and  tnis    reimbursed  him    the 

198  $3,000  he    had  advanced    to  *Orr    for 
the    purchase  of    his   shares   in    the 

water  works.  When  the  time  for  paying 
the  instalment  of  1820  was  drawing  near, 
Orr  gave  notice  to  Castleman  and  M'Cor- 
mick  to  pay  no  more  to  Graff,  as  no  more 
was  due  to  him  under  their  agreement. 
Graff  demanded  the  money;  and  hereupon, 
in  April.  1820,  Castleman  and  M'Cormick 
filed  a  bill  of  interpleader  in  the  Winches- 
ter Chaocery  Court,  stating  the  facts,  and 
calling  on  the  parties  to  interplead.  Pend- 
ing this  bill,  Orr,  by  deed  of  November  28th, 
1820,  assigned  to  the  Bank  of  Washington, 
the  deed  of  trust  of  Castleman  and  M'Cor- 
mick  on  the  Poplimento  land,  describing 
the  trust  deed  particularly,  and  adding, 
'*to  which  reference  is  hereby  made  as  part 
hereof,  as  if  the  same  were  here  fully 
recited."  This  assignment  recites,  that 
it  is  made  as  a  further  security  for  a  debt 
due  from  B.  G.  Orr  to  the  Bank.  Being  in- 
formed of  this  fact,  Castleman  and  M'Cor- 
mick,  in  April,  1821,  filed  an  amended  bill, 
and  made  the  Bank  a  party.  On  the  4th  of 
March,  1822,  the  children  of  Dr.  Orr  gave 
a  written  notice  to  Castleman  and  M'Cor- 
mick,  that  they  claimed  the  money  in  their 
hands,  and  warning  them  not  to  pay  to  any 
other  person ;  whereupon,  Carstleman  and 
M'Cormick,  by  another  amendment,  added 
them  to  the  defendants,  in  their  bill  of  in- 
terpleader. In  April,  1822,  B.  G.  Orr  died 
intestate,  insolvent,  and  without  having 
made  any  appointment  among  the  children, 
in  execution  of  the  power  given  by  his 
brother's  will. 

The  parties  defendant  (except  Graff,) 
answered,  setting  out  their  claims.  Each 
party  defendant  also  Hied  a  bill  making  all 
the  rest  defendants.  All  answered,  except 
Graff.  It  was  agreed,  that  his  original 
bill  should  be  taken  as  the  exhibition  of 
his  claim :  that  the  children  of  J.  D.  Orr 
and  the  Bank  should  be  taken  as  parties 
thereto;  and  that  the  exhibits  in  that  case 
be  received    in  the    cases   of    interpleader. 

During  the  progress  of  the  cause,  all  the 
instalments,  as  they  became  due,  were 

199  paid  into  Court.  In  1823,  the  ♦chil- 
dren filed  their  bill  against  the  ad- 
ministratrix of  B.  G.  Orr  for  an  account. 
She  answered  that  she  was  willing  to 
account.    A  reference  was  had,  a  report  re - 


369 


6  RAND. 


ViKGmiA  RBPOKT3,  ANNOTATED. 


200-202 


turned,  and  not  being  excepted  to,  was  con- 
firmed. It  shewed  a  balance  of  $8,052  4^ 
cents,  for  which  there  was  a  decree  when 
assets.  The  record  of  this  case  is  by 
agreement  admitted  as  an  exhibit  in  behalf 
of  the  children;  and  in  1825,  the  cases 
being  consolidated,  and  coming  on  to  be 
heard  by  consent,  as  to  all  parties,  the 
Court  rejected  the  claims  of  GrafF  and  the 
Bank,  and  decreed  that  the  receiver  pay 
to  the  children  the  money  and  interest  in 
his  hands,  deducting  the  costs  of  Castle- 
man  and  M'Cormick.  But  the  fund  in  the 
hands  of  the  children,  was  decreed  to  be 
subject  to  the  claims  of  the  creditors  of  J. 
D.  Orr,  if  any  there  be  yet  unsatisfied,  and 
legally  and  equitably  entitled  to  come 
upon  that  fund.  The  payment  to  the  chil- 
dren was,  therefore,  suspended,  till  they 
should  each  give  to  the  marshal  bond  with 
good  security  in  double  the  amount  decreed 
to  them,  conditioned  to  pay  their  propor- 
tions of  any  debts,  which  may  be  estab- 
lished by  due  course  of  law,  against  the 
estate  of  J.  D.  Orr,  and  against  the  fund 
in  their  hands.  From  this  decree  the  appeal 
is  taken  by  Graff  and  the  Bank. 

This  cause,  so  important  in  its  princi- 
ples, so  interesting  in  its  character,  h^s 
been  most  elaborately  and  ably  argued  by 
counsel. 

The  first  objection  taken  to  the  decree  is, 
that  the  proper  parties  are  not  t^fore  the 
Court.  It  is  insisted  that,  after  the  death 
of  B.  G.  Orr,  and  administrator  de  bonis 
non  of  Dr.  Orr,  should  have  been  appointed, 
and  made  a  party  to  the  suit ;  that  the  es- 
tate of  Dr.  Orr,  for  want  of  this  proceeding, 
is  unrepresented;  and  the  case  of  Hays  v. 
Hays,  5  Munf.  418,  is  relied  on,  where  this 
Court  dismissed  a  bill  brought  by  persons 
suing  as  children  of  a  deceased  residuary 
legatee,  because  they  were  not  the  legal 
representatives.  This  objection  seems  to 
me  to  be  founded  on  a  mistake  of  the  nature 
of  the  fund.  Dr.  Orr  devised  the 
200  Mand  to  B.  G.  Orr,  and  subjected 
it  to  the  payment  of  his  debts.  He 
also  appointed  B.  G.  Orr  his  executor  and 
trustee.  But,  this  did  not  make  the  land 
legal  assets.  This  Court  decided,  in  Jones 
V.  Hobson,  2  Rand.  483,  that  the  proceeds  of 
land  devised  to  be  sold,  are  not  a  testa- 
mentary subject;  that  executors  hold  such 
proceeds,  not  as  executors,  but  as  trustees; 
and  that  the  sureties  of  an  executor  are  not 
responsible  for  the  proceeds  of  land  sold 
by  him.  He«'e,  the  trust  embraced  not  only 
the  payment  of  debts,  but  the  maintenance 
and  education  of  the  children,  and  the  dis- 
tribution of  the  surplus  among  them;  a 
trust  highly  confidential  and  personal.  An 
administrator  de  bonis  non  of  Dr.  Orr 
would  have  nothing  to  do  with  this  fund, 
and  therefore  need  not  be  before  the  Court. 
The  fund  certainly  belongs  either  to  Graff, 
the  Bank,  or  the  children  ;  and  it  will  seem, 
that  in  decreeing  it  to  the  latter,  the  Court 
of  Chancery  took  especial  care  to  protect 
their  father's  creditors.  This  objection, 
therefore,  has  nothing  in  it,  in  my  opin- 
ion ;  and  should  be  the  rather  discounte- 
nanced, as  the  parties  went  to  a  hearing 
by  consent,  intending  to  waive  all  irregu- 
larities, and  come  to  a  decision  on  the 
merits. 


Taking  it  up,  then,  upon  the  merits,  we 
are  to  enquire,  to  which  of  these  claimants 
the  property  belongs.  All  derive  title  from 
the  will  of  Dr.  Orr;  the  children,  directly; 
the  others  through  the  medium  of  B.  G. 
Orr.  By  the  will,  it  is  clear,  that  B.  G. 
Orr  was  a  fiduciary  merely ;  that  he  had  not 
the  slightest  beneficiary  interest  in  the 
estate.  It  is  all  devised  to  him,  first,  to 
pay  debts ;'  secondly,  to  distribute  amoofir 
the  children.  Ample  powers  and  a  wide 
discretion  are  given  him,  but  solely  for  the 
attainment  of  these  objects.  All  the  prop- 
erty is  subjected  to  the  payment  of  bis 
debts;  * 'leaving  the  mode  of  raising  the 
funds  from  the  estate,  to  the  sound  discre- 
tion of  my  brother."  After  payment  of 
the  debts,  the  surplus  is  to  be  divided 
among  his  children,  ^*in  such  shares  and 
proportions,  as  in  the  sound  discretion  and 
judgment  of  my  brother,  shall  seem  most 
agreeable   and     expedient."    As  re- 

201  gards  the  ^children,  the  will  places 
him  in  loco  parentis;  but,  this  re- 
lates merely  to  his  power  of  managing  the 
fund  for  them,  and  distributing  it  among 
them.  It  gives  him  no  individual  interest 
in,  or  right  to,  one  cent  of  it.  If  all  the 
children  had  died  infants,  he  could  not, 
under  the  will,  have  claimed  an  atom  of 
the  estate. 

But,  granting  all  this;  it  was  contended 
in  the  argument,  that  under  the  powers 
given  to  B.  G.  Orr,  and  the  circumstances 
attending  these  transactions,  the  law  would 
compel  this  Court  to  support  the  assign- 
ments of  the  deed  of  trust,  both  to  Graff 
and  the  Bank;  and  that,  whether  B.  G.  Orr 
acted  as  executor  or  as  trustee  in  the  as- 
signments. Let  us  examine  this,  taking 
him  first  as  executor,  and  secondly,  as 
trustee. 

In  the  cases  of  Nugent  v.  Giffard,  2  Ves. 
269,  and  I  Atk.  463;  Meade  v.  Ld.  Orrery* 
3  Atk.  235,  and  Tanner  v.  Ivie,  2  Ves.  466, 
bord  Hardwicke  would  not  suffer  creditors 
or  legatees  to  follow  assets  into  the  bands 
of  a  purchaser  from  the  executor  or  adminis- 
trator, unless  there  was  evidence  of  fraud 
or  collusion  between  them.  Nor  did  he 
consider  it  evidence  of  such  fraud  and  col- 
lusion, that  the  executor  was  applying  the 
assets  to  the  payment  of  his  own  individ- 
ual debt,  and  this,  with  the  knowledge  of 
the  purchaser. 

In  Whale  v.  Booth,  cited  4  Term  Rep. 
625,  note,  Lord  Mansfield  went  quite  as  far. 
He  said,  *'the  general  rule,  both  of  law 
and  equity,  is  clear,  that  an  executor  may 
dispose  of  the  assets  of  the  testator:  that 
over  them,  he  has  absolute  power;  and 
that  they  cannot  be  followed  by  the  testa- 
tor's creditors.  It  would  be  monstrous,  if 
it  were  otherwise ;  for,  then  no  one  wonld 
deal  with  an  executor.  He  must  sell  in  or- 
der to  effect  the  will ;  but  who  wonld  buy 
if  liable  to  be  called  to  an  account.  It  is 
also  clear*  that  if,  at  the  time,  the  pur- 
chaser knows  they  are  assets,  that  is  no 
evidence  of  fraud,  for  all  the  testator's 
debts  may  he  satisfied ;  or,  if  he  knows  that 
the  debts  are  not  all  satisfied,  must  he  look 
to    the    application    of    the    money 

202  *No  one    would  buy    on  such    terms. 
There  is  one  exception,  indeed,  where 

a  contrivance    appears    between    the   par 
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chaser  and  the  ezecntor  to  make  a  devasta- 
vit." 

These  decisions  have  certainly  been  much 
narrowed  and  modified,  if  not  overruled, 
by  the  later  cases.  Thus,  in  Bonny  v. 
Ridgard,  1  Cox.  145,  Lord  Kenyon,  Master 
of  the  Rolls,  speaking  of  the  case  of  Meade 
V.  Ld.  Orrery,  says,  ^^It  certainly  becomes 
me  to  think  much,  before  I  difier  from 
Lord  Hardwicke,  but  I  cannot  subscribe  to 
bis  opinion  in  that  case;  and  if  it  had 
come  before  me,  I  should  have  decided  it 
io  direct  opposition  to  that  authority." 
^'Nothing  can  be  clearer,"  he  says,  ^4han 
that  an  executor  may  goto  market  with  his 
testator's  assets,  and  that  in  general  a  pur- 
chaser will  not  be  bound  to  see  to  the  ap- 
plication of  the  money;  but,  common 
honesty  requires,  that  if  there  is  either 
express  or  implied  fraud,  the  parties  shall 
not  avail  themselves  of  it."  The  circum- 
stances of  the  case  before  him  were  these. 
R.  W.  having  several  leasehold  estates, 
made  his  will,  and  gave  them  to  his  wife, 
and  their  daughters,  to  be  equally  divided 
between  them;  and  desired  that  his  said 
estates  might  be  sold  the  first  opportunity, 
as  his  executors  might  think  most  proper ; 
and  made  his  wife  and  another,  executors. 
The  widow  alone  proved  the  will,  and  en- 
tered on  the  premises.  She  married 
Ridgard  soon  af tei ;  they  mortgaged  the 
premises  to  M. ;  and  afterwards,  assigned 
the  equity  of  redemption  to  Barnard,  and 
61.  paid  in  hand,  at  the  date  of  the  assign- 
ment. The  bill  was  filed  by  the  daughters 
and  their  husbands  against  Ridgard  and 
wife,  Barnard  and  his  vendee,  to  set  aside 
the  assignment  to  Barnard,  and  for  ac- 
count, &c.  Sir  Thomas  Sewal,  Master  of 
the  Rolls,  before  whom  the  cause  was  first 
heard,  thought  that  the  children  should  not 
be  prejudiced  by  the  assignment,  and  de- 
creed accordingly.  The  cause  was  re-heard 
before  Lord  Kenyon.  After  laying  down 
the  general  principle  before  quoted,  he 
applies  it  thus;  **The  fund  in  the  hands 
of  the  widow  was  applicable  to  the  pay- 
ment of  the  debts,  and  after  that, 
203  to  ^certain  defined  purposes  declared 
by  the  will.  Barnard  had  full  notice 
of  the  will.  He  knew  that  after  the  debis 
were  paid,  this  fund  ought  to  be  so  applied ; 
and  he  therefore  connived  at  its  being 
misapplied.  If  then  the  case  turned  on 
this,  I  should  be  bound  to  set  aside  the 
transaction,  or  rather  to  turn  the  defend- 
ants into  trustees  for  the  plaintiffs."  But, 
on  the  ground  of  delay,  (near  twenty  years 
having  passed  after  the  youngest  child 
came  of  age,  before  filing  the  bill)  he  dis- 
missed the  cause. 

The  next  case  I  shall  cite  is  Scott  v. 
Tyler,  2  Dickens,  712.  In  that  case,  an  ex- 
ecutrix, as  a  security  for  her  own  debt,  had 
disposed  of  bonds,  the  assets  of  her  testa- 
tor, four  years  after  his  death.  The  Bank- 
ers swore  that  they  knew  nothing  of  the 
will,  and  believed  the  bonds  to  be  her  own 
property,  not  that  of  the  testator.  Lord 
Tharlow  says,  **If  one  concerts  with  an 
executor,  by  obtaining  the  testator's  effects 
at  a  nominal  value,  or  at  a  fraudulent  un- 
dervalue, or  by  applying  the  real  value  to 
the  purchase  of  other  subjects  for  his  own 
behoof,  or   in   extinguishing    the    private 


debt  of  the  executor,  or  in  any  other  man- 
ner contrary  to  the  duty  of  the  ofiSce  of 
executor,  such  concert  will  involve  the 
seeming  purchaser  or  his  pawnee,  and  make 
him  liable  for  the  value."  He  concludes, 
^^I  think  the  defendant  Hankey  must  de- 
liver up  the  bonds,  and  account  for  the  in- 
terest they  have  received  upon  them. "  The 
part  of  Lord  Thurlow's  opinion  touching 
these  bonds,  was  not  delivered  in  Court, 
because  that  part  of  the  case  was  compro- 
mised; but  in  17  Ves.  165,  Lord  Eldon 
says,  ^*With  regard  to  the  case  of  Scott  v. 
Tyler,  I  can  confirm  the  assertion  of  Mr. 
Dickens,  that  the  judgment  stated  by  him 
contains  Lord  Thurlow's  opinion,  intended 
to  have  been  delivered  as  his  judgment,  if 
a  compromise  had  not  taken  place." 

In  Hill  V.  Simpson,  7  Ves.    152,  Sir  Wil- 
liam Grant  set  aside  the  transfer  of  assets 
by    an    executor,    to   secure  his  individual 
debt,  under   circumstances   of  gross  negli- 
gence, though  not  of  direct    fraud  in 

204  the    creditors,   to    whom  *they    were 
transferred.     He    says,    **Though    it 

may  be  dangerous,  at  all  to  restrain  the 
power  of  purchasing  from  an  executor, 
what  inconvenience  can  there  be  in  hold- 
ing, that  the  assets,  known  to  be  such, 
should  not  be  applied  in  any  case  for  the 
executor's  debt,  unless  the  creditor  could 
be  first  satisfied  of  his  right?  It  may  be 
essential  that  the  executor  should  have  the 
power  to  sell  the  assets;  but  it  is  not  es- 
sential, that  he  should  have  the  power  to 
pay  his  own  creditor;  and  it  is  not  just 
that  one  man's  property  should  be  applied 
to  the  payment  of  another  man's  debt." 
Of  the  creditors  he  says,  **I  do  not  impute 
to  them  direct  fraud ;  but  they  acted  rashly, 
incautiously,  and  without  the  common  at- 
tention used  in  the  ordinary  course  of  busi- 
ness. It  was  gross  negligence  not  to  look 
at  the  will,  under  which  alone  a  title  could 
be  given  to   them." 

The  case  of  M'Leod  v.  Drummond,  14 
Ves.  352;  17  Ves.  152,  was  one  of  a  pledge 
by  the  executor  of  the  testator's  bonds, 
upon  advances  of  money.  The  bill  waa 
filed  by  a  co-executor,  and  it  was  dismissed 
by  Sir  William  Grant.  The  bonds  pledged 
were  specifically  bequeathed  by  the  testa- 
tor, and  the  money  was  advanced  at  the 
time  the  pledge  was  made,  and  upon  the 
credit  of  it.  The  Master  of  the  Rolls  said 
he  had  found  no  case,  where  the  money 
had  been  advanced  at  the  time  tu  the  full 
value  of  the  assets,  that  it  was  ever  called 
back.  Lord  Eldon,  on  the  appeal,  afiBrmed 
the  decree  at  the  Rolls,  on  the  length  of 
time  and  some  other  particular  circum- 
stances; but  it  seems  clear,  that  on  the 
general  doctrine  he  did  not  agree  entirely 
with  the  Master  of  the  Rolls.  He  goes 
into  a  laborious  and  able  review  of  all  the 
cases.  **The  Master  of  the  Rolls,"  he  says, 
** truly  observes  that  there  is  a  great  differ- 
ence between  advancing  money  at  the  time 
upon  securities,  and  taking  a  security  in 
discharge  of  an  antecedent  debt;  but  that 
is  by  no  means  conclusive.  The  argument 
is  carried  nearly  to  this  extent;  that  a  per- 
son lending  money  at  the  time,  upon  the 
deposit  of  the  securities,  can  hardly  be  sup- 
posed to   mean  fraud,    as  there   is  no 

205  temptation    *to     fraud.     Admitting, 
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however,  that  the  Bankers  had  no  other 
motive  for  the  advance  upon  Auch  a  de- 
posit, than  they  generally  have;  if  it  ap- 
pears in  the  transaction  itself,  that  the 
borrower  is  about  to  apply  the  money  so 
raised  on  the  testator's  property,  to  objects 
with  which  his  affairs  have  no  connection, 

1  should  hesitate  to  say,  that  as  the  tempta- 
tion was  so  slight,  this  Court  would  not 
examine,  whether  that  was  not  a  most  in- 
equitable transaction,  with  reference  to  the 
persons  entitled  to  that  property." 

I  also  refer  to  the  case  of  Field  v. 
Schieffelin,  et  al.  7  Johns.  Chan.  Rep. 
150,  where  the  cases  are  reviewed  by  Kent, 
Ch.,  and  the  conclusion  from  the  whole 
drawn  with  his  usual  clearness  and  ability. 

In  the  case  of  Dodson  v.    Simpson,    also 

2  Rand.  294,  the  doctrine  is  correctlv, 
thoufth  briefly  laid  down. 

The  latest  English  case  that  I  have  met 
with,  is  Keane  v.  Roberts,  4  Mad.  Ch. 
Rep.  332.  There  the  Vice  Chancellor  gives 
the  result  of  an  examination  of  all  the 
cases,  thus:  ** Every  person  who  acquires 
personal  assets  by  a  breach  of  trust,  or  de- 
vastavit in  the  executor,  is  responsible  to 
those  who  are  entitled  under  the  will,  if 
he  is  a  party  to  the  breach  of  trust.  Gen- 
erally speaking,  he  does  not  become  a 
party  to  the  breach  of  trust,  by  buying  or 
receiving  as  a  pledge,  for  money  advanced 
to  the  executor  at  the  time,  any  part  of  the 
personal  assets,  whether  specifically  given 
by  the  will,  or  otherwise;  because  this  sale 
or  pledge  is  held  to  be  prima  facie  consist- 
ent with  the  duty  of  an  executor.  Gener- 
ally speaking,  he  does  become  a  party  to 
the  breach  of  trust,  bv  buying  or  receiving 
in  pledge  any  part  of  the  personal  assets, 
not  for  money  advanced  at  the  time,  but 
in  satisfaction  of  his  private  debt;  because 
this  sale  or  pledge  is  prima  facie  incon- 
sistent with  the  duty  of  an  executor.  I 
preface  both  these  propositions  with  the 
words  generally  speaking,  because  they 
both  seem  to  admit  of  exceptions.  Thus  a 
sale  or  pledge  for  the  private  debt  of  the 
executor,  has  been  supported  under  special 

circumstances,  in  Lord  Hardwicke's 
206      two  '^cases  of  Nugent  v.  Gifford,  and 

Meade  v.  Lord  Orrery,  though  not 
entirely  to  the  satisfaction  of  every  suc- 
ceeding Judge;  and  Lord  Eldon  seems  to 
consider  the  case  of  M'Leod  v.  Drummond 
as  an  exception  to  the  first  proposition.  It 
was  upon  the  principles  of  these  proposi- 
tions, that  Sir  W.  Grant  proceeded  in 
M'Leod  V.  Drummond.  He  there  supported 
the  pledges  of  the  testator's  bonds,  because 
they  were  deposited  in  respect  of  advances 
made  at  the  time.  In  the  same  case.  Lord 
Eldon,  on  the  appeal,  admitted  these 
principles,  but  seemed  to  consider  the  cir- 
cumstances of  that  case,  as  forming  an  ex- 
ception to  the  general  rule.  The  advances, 
though  made  at  the  time,  were  made  to 
two  executors  who  were  partners  as  army 
agents,  and  necessarily,  therefore,  for  their 
private  purposes;  and  he  inclined  to  think 
that  the  Bankers  were,  for  that  reason,  as 
much  parties  to  the  breach  of  trust,  as  if 
they  had  applied  the  money  to  pay  the 
private  debt  of  the  executors.  I  cannot,*' 
he  adds,  ^^but  lean    strongly    to  Lord    El- 


don's  view  of  that  case.  If  a  party  dealinj^ 
with  an  executor  for  the  personal  assets, 
pays  his  money  to  ttie  executor,  so  that  it 
may  be  applied  to  the  purposes  of  the  will, 
he  is  not  responsible  for  the  executor's  mia- 
application  of  it.  But,  if  in  dealing  with 
the  executor,  he  does  in  truth  pay  his 
money  for  the  private  purposes  of  the  ex- 
ecutor, he  is  equally  a  party  to  the  breach 
of  trust,  whether  he  applies  his  money  to 
the  private  debt  of  the  executor,  or  to  the 
private  trade  of  the  executor."  This  is 
a  clear  statement  of  the  doctrine  as  settled 
by  a  long  course  of  decisions ;  settled  too, 
as  I  think,  on  the  basis  of  reason  and 
equity ;  for,  I  heartily  agree  with  Sir  Wil- 
liam Grant,  that  it  is  not  essential  that 
an  executor  should  have  the  power  of  paj- 
ing  his  own  creditor  with  the  assets;  nor 
is  it  just  that  one  man's  property  shoald 
be  applied  to  the  payment  of  another  man's 
debt. 

Let  us  apply  this  doctrine  to  the  case  of 
the  claimants  here:  and  first  to  Graff, 
whose  case  is  certainly  much  the  strongest. 

He  took  a  transfer  of  the  trust  prop- 
207      erty,  as  a  *security    for  money   to  be 

advanced  to  the  private  trade  of  the 
executor:  a  trade,  having  not  the  slightest 
connection  with  the  estate  of  the  testator, 
or  the  objects  of  the  trust.  But,  it  is  ob- 
jected that  he  had  no  notice  of  the  nature 
of  the  fund,  or  the  right  in  which  B.  G. 
Orr  held  it.  Of  express  notice,  there  is  no 
proof;  and  it  is  insisted,  that  this  is  a  case, 
to  which  constructive  notice  does  not  applj; 
that  it  applies  to  the  purchaser  of  real  es- 
tate only,  who  cannot  protect  himself  as 
a  purchaser  without  notice,  till  he  has  used 
due  diligence  in  the  examination  of  his 
title.  No  authority  is  cited  to  support  this 
distinction.  In  all  the  cases  which  I  have 
adduced,  personal  chattels  were  the  subject; 
and  yet  the  doctrine  of  implied  notice  is 
considered  as  applying  to  them;  and  the 
case  of  Hill  v.  Simpson  is  decided  expressly 
on  that  ground. 

Again.  The  assignment  here,  was  of  an 
incumbrance  on  land,  in  effect  a  mortgage; 
and  we  know  that  the  doctrine  of  construc- 
tive notice,  is  constantly  applied  to  soch 
incumbrances.  Upon  the  ground  of  reason, 
what  difference  is  there,  whether  the  snb- 
ject  be  real  or  personal  estate?  He  who 
purchases  any  subject,  *vith  notice  of  the 
equitable  right  of  another,  is  the  trustee  for 
that  other,  to  the  extent  of  his  equity ;  and 
this,  whether  the  notice  be  express  or  im- 
Dlied.  Express  and  implied  notice  differ, 
not  in  their  effect,  but  in  the  mode  of  proof 
only.  In  the  one,  you  prove  the  fact  of 
notice  expressly ;  in  the  other,  you  prove 
circumstances,  which  raise  a  presumption 
of  notice:  and  if  the  presumption  be  strong 
enough  to  fix  the  notice,  it  affects  the  con- 
science of  the  party  just  as  much  as  ei- 
press  notice.  Thus  in  any  purchase,  if 
there  be  circumstances  which,  in  the  exer- 
cise of  common  reason  and  prudence,  ought 
to  put  a  man  upon  a  particular  enquirjt 
he  will  be  presumed  to  have  made  that  en- 
quiry, and  will  be  charged  with  notice  of 
every  fact,  which  that  enquiry  would  give 
him;  and  this  conclusion  is  a  just  and 
necessary  one ;  for,  if  a  party  means  to  deal 
fairly,  self-interest,  the  strongest  principle 
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of  acth>ti,  will  prompt  him  to  the  en- 
206     quirj ;  aad  if  *he  meaaa  to  deal  fraud* 

nleatly,  the  rule  prevents  him  from 
volnatarily  shutting  his  ejes,  and  sajing 
be  bad  no  notice.  This  reasoning  applies 
as  well  to  real  as  personal  estate.  Both 
upon  reason  and  authority,  then,  this  ii  a 
case  to  which  constructiye  notice  applies; 
and  of  this,  there  was  the  clearest  and 
strongest. 

The  deed  of  assignment  refers  to  the 
deed  of  trust  as  a  part  of  itself.  The  deed 
of  trust  refers  expressly  to  the  original 
deed,  and  that  as  expressly,  to  the  will  of 
Dr.  Orr,  where  the  whole  trust  is  declared. 
Of  this  trust,  then,  Graff  had  full  notice, 
and  knew  that  by  the  trade,  the  executor 
was  committing  a  gross  breach  of  trust. 
He  was  a  party  to  that  breach,  **by  paying 
his  money  to  this  private  trade  of  the 
executor." 

But  it  is  said,  that  this  was  an  advance- 
ment of  money  at  the  time;  and  it  cannot 
be  imagined  that  there  was  any  temptation 
to  the  lender  to  commit  a  fraud  for  the 
purpose  of  securing  the  return  of  that  same 
money,  which  he  then  had,  and  might 
have  kept;  and  Sir  William  Grant's  opin- 
ion in  M'lieod  v.  Drummond,  is  relied  on. 
We  have  seen,  however,  that  Lord  Eldon 
differed  from  Sir  W.  Grant  in  this;  as  did 
the  Vice  Chancellor  in  Keane  v.  Roberts. 
But  in  truth,  this  was  neither  an  advance- 
ment at  the  time,  nor  was  it  a  simple  loan 
of  money.  It  was  a  purchase  of  shares  in 
tbe  New  Orleans  water  works,  and  an 
agreement  to  advance,  as  the  money  should 
be  wanting  for  carrying  on  the  work.  The 
strong  temptation  was  held  out  to  Graff, 
of  entering  into  a  speculation,  by  which  he 
might  double  and  treble  his  money,  at  the 
same  time  that  he  provided  for  his  safety 
by  taking  a  security  on  the  trust  fund. 
Hit  case,  therefore,  does  not  come  at  all 
within  the  reason  of  those,  where  a  party, 
meaning  simply  to  lend  his  money  at  legal 
interest,  (which  he  can  always  do,)  is 
supposed  to  lie  under  no  temptation  to 
commit  a  fraud,  in  taking  a  security  for  its 
return* 

I  have  thus  far  considered  B.  G.  Orr  as 
executor;  but  it  is,  in  truth,  a  case  of  pure 

trust,  as  I  have  already  shewn : 
209     *and  this,  it  will    be  found,  makes  it 

a  much  stronger  case  for  tbe  cestui 
que  trusts.  Thus,  in  Andrew  v.  Wrigley, 
4  Bro.  Ch.  Cas.  125,  Lord  Alvanley,  Mas- 
ter of  the  Rolls,  says,  **With  respect  to  a 
trust  for  payment  of  debts,  there  is  no  pre- 
tence that  such  a  trustee  could  alien  in  pay- 
ment of  his  own  debt;"  and  he  refers  to 
Itbel  V.  Beane,  1  Ves.  215.  There  an  estate 
was  devised  to  a  son,  subject  to  payment 
of  debts.  The  son  mortgaged  the  land  to 
a  creditor  of  the  father,  who  also  advanced 
to  the  son  more  money.  Lord  Hardwicke 
held  that  this  mortgage  should  interfere 
in  uo  manner  with  the  rights  of  the  father's 
other  creditors.  He  says,  ^*This  is  not  like 
the  case  of  an  executor,  who,  having  power 
to  administer  the  assets,  and  the  legal  es- 
tate in  him,  may  sell  a  term,  and  the  vendee 
retain  it,  and  this  even  to  satisfy  a  debt 
of  bis  own.  But,  that  is  owing  to  the 
legal  power  of  an  executor  over  the  assets, 
Qpon  which  this  Court  will  not    break  in. 


But,  it  was  never  held,  that  if  a  devisee 
in  trust  mortgaged  to  a  creditor  of  his  own^ 
for  satisfaction  or  security  cf  that  det)t, 
such  mortgagee  having  notice  of  the  trust, 
should  retain  the  estate  against  the  cred- 
itors under  that  trust." 

In  Read  v.  Snell,  2  Atk.  642,  Lord  Hard- 
wicke, in  considering  the  power  of  execu- 
tors, who  were  also  trustees,  and  to  whom 
a  very  large  discretion  was  given  by  the 
will,  says,  **Here  the  executors  are  made 
trustees,  and  therefore,  from  the  nature  of 
the  thing,  are  to  take  nothing  for  their 
own  benefit,  unless  it  had  been  particularly 
given  to  them.  They  have  no  ownership, 
and  therefore  cannot  alter  the  Interests  of 
the  cestuis  que  trust.'* 

In  Mabank  v.  Metcalfe,  3  Atk.  95,  Lord 
Hardwicke  says,  ^' There  is  an  established 
difference  in  this  Court,  between  an  ex- 
ecutor and  a  trustee.  For,  the  trustee  has 
the  legal  right  only,  and  is  merely  nominal ; 
but,  an  executor  has  something  more  in 
him  than  the  mere  legal  right  as  a  bare 
trustee;  for,  he  has  a  beneficial  interest,  if 
there  is  any  surplus." 

Dickerson  v.  Lockyear,  4  Ves.  36,  is 
also  a  strong  case  to  shew  the  difference 
between  an  executor  and  a  trustee. 
210  *There,  an  act  done  by  a  trustee  was 
set  aside,  though  no  fraud  was  im- 
puted; the  Chancellor  saying,  that  if  it 
had  been  the  act  of  an  executor,  he  should 
not  have  quarrelled  with  it;  because  the 
executor  had  the  whole  legal  property,  was 
bound  to  pay  debts,  and  might  convert  as-> 
sets.  ''But,"  (he  says,)  ''what  was  Lock- 
year's  situation,  what  was  his  legal  power? 
He  was  no  executor.  He  is  devisee  nomi- 
nally, it  is  true,  of  all  the  effects;  but 
in  trust,  &c.,"  for  the  purposes  of  the  will. 
Thus  we  see,  that  taking  B.  G.  Orr  for 
what  he  really  was,  a  trustee,  the  case  is 
still  more  clear  against  those  who  dealt 
with  him. 

It  was  contended  in  the  argument,  (but, 
as  I  thought,  not  with  confidence,)  that  at 
the  time  of  the  assignment  to  Graff,  B.  G. 
Orr  was  so  far  in  advance  to  the  estate  of 
his  brother,  as  to  be  authorised  to  appro- 
priate to  his  private  trade,  the  $15,0C0  due 
on  Poplimento.  The  answer  seems  to  be, 
that  Graff  being  a  purchaser  with  notice 
of  the  trust,  dealt  with  Orr  at  his  peril : 
that  it  devolved  on  him  to  shew  Orr's  au- 
thority for  diverting  the  trust  fund  to  his 
individual  use:  that  if  he  had  meant  to  rely 
on  Orr's  being  in  advance,  he  should  have 
made  that  a  part  of  his  case,  put  it  in  is- 
sue,  and  had  an  account  settled  to  establish 
the  fact.  Nothing  of  this  kind  was  done. 
The  fact  is  not  stated  in  Graff's  bill,  and 
the  only  evidence  we  have  on  the  subject, 
is  a  report  made  by  a  commissioner,  in  a 
case  to  which  Graff  was  no  party.  A  re- 
port made  with  no  view  to  the  fact  of  Orr's 
being  in  advance  to  the  estate  at  any  par- 
ticular time;  and  which,  if  evidence  at  all 
in  Graff's  case,  by  no  means  establishes  the 
fact. 

I  shall  waste  no  time  on  the  case  of  the 
Bank,  which  is  much  weaker  than  Graff's, 
and  to  which  all  the  law  and  reasons  ad- 
duced apply  a  multo  fortiori.  Nor  shall  I 
trouble  myself  with  canvassing  the  claims 
of  Graff  or    the   Bank    against    B.    G.  Orr 
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individually.  It  is  enouf^h  for  tbe  purposes 
of  this  cause,  that  they  have  no  claim  upon 
the  trust  fund. 

I  am  clear  that  the  decree  of  the  Court 
below  be  afiQrmed. 

JUDGES  GREEN.  COALTER  and  CA- 
BELL  concurred,  and  the  decree  was  af- 
firmed.* 
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*Land,  &c.  v.  Jeffries,  &c.t 

June,  1827. 

Cofiveyftnce  off  Personalty  -Retootloo  of  PosseMlon  by 
ar«ntor-Efffect.t— Where  the  grantor  of  personal 
property  remains  in  possession  after  an  absolute 
conveyance,  such  conveyance  will  be  deemed 
prima  facie  fraudulent. 

Same-Same— Same.— But.  such  possession  is  not 
conclusive  evidence  of  fraud,  but  is  open  to  expla- 
nation. 

3ame-Same— Same— Conveyance  by  Woman— Pend- 
ing Marriages- Case  at  Bar.— Therefore^  where  a 
woman  about  to  be  married  makes  a  conveyance 
of  her  personal  property  to  a  third  person,  with 
the  privity  and  approbation  of  her  intended  hus- 
band, the  marriacre  takes  place  a  few  minutes 
atter  the  conveyance,  and  the  husband  takes 
possession  of  the  property  after  the  marriage; 
the  property  thus  conveyed  will  not  be  subject  to 
the  husband's  creditors,  as  his  possession  after 
marriaffe  was  not  that  of  his  wife,  (she  not  being 
sui  juris,)  and  her  short  possession  between  the 
time  of  the  conveyance  and  that  of  the  marrla^re. 
not  beinff  sufficient  or  of  a  nature  to  render  tiie 
deed  fraudulent. 

Same  —  Same  —  Same— Same— Same  —  Recordation.  3 — 
Such  a  conveyance,  although  not  recorded,  is  not 
void  under  the  statute  of  frauds,  (even  supposing- 
it  to  be  a  deed  of  trust)  against  the  creditors  of 
the  husband,  as  the  statute  only  applies  to  cred- 
itors of  the  grantor.  The  case  of  Pierce  v. 
Turner,  6  Cranch's  Rep.  164,  reviewed  and  ap- 
proved.   Dissentiente  Qrebn.  Judge. 

Deeds— Construction— Evidence— Parol  Declaration  off 
Qrantor— Parol  declarations  of  a  grantor  previous 
to  the  execution  of  a  deed,  and  at  the  very  mo- 
ment of  executing  it,  are  admissible  to  explain 
the  intention  with  which  it  was  made.  Per 
J.  Carb. 

This  was  an  appeal  from  the   Richmond 
Chancery  Court.     The  case  was  this : 
Mrs.  Birdsong,  a  widow,   being   entitled 


*The  Pbbsidbnt  absent. 

tFor  the  opinion  of  Judge  Cabkll  in  this  case,  tee 
Appendix,  No.  1,  p.  6©9.  _  .  ^    _ 

^Sale  of  Personalty— Retention  of  Possession  by 
Orantor— Fraud  Per  Se.— On  this  subject,  see  foot- 
note to  Davis  V.  Turner,  4  Oratt.  482,  where  the  sub- 
ject is  discussed  and  the  cases  on  the  subject 
collected. 

The  principal  case  is  cited  to  the  point  in  Claytor 
T.  Anthony,  6  Rand.  208;  Bird  v.  Wilkinson.  4  Leigh 
278:  Sydnor  v.  Gee,  4  Leigh  546:  Lewis  v.  Adams.  6 
Leigh  887;  Mason  v.  Bond.  9  Leigh  186;  Tavenner  v. 
Robinson.  2  Rob.  286;  Davis  v.  Turner.  4  Gratt.  460, 
454.466,460. 

SHusband  and  WIffe.— On  this  subject,  see  mono- 
graphic »o<«  on  "Husband  and  Wife"  appended  to 
Oleland  v.  Watson.  10  Gratt  150.  See  principal  case 
cited  in  Fletcher  v.  Ashley.  6  Gratt  339. 

I  Unrecorded  Deeds- Statute -Creditors  Protected. 
—In  Snyder  v.  Martin,  17  W.  Va.  287,  it  is  said: 
•'Formerly  it  was  held  that  the  'creditors.'  who  are 
protected  by  the  statute  against  unrecorded  deeds, 
were  the  creditors  of  the  grantors  only.  Pierce  v. 
Turner.  5  Cranch  164:  Land  v.JeJTries.b  Rand.  211; 
Prior  V.  Kinney.  6  Munf.  610.  In  the  case  ot  Land  v. 
Jeffriet.  Judge  Grbbn,  'in  one  of  the  ablest  opinions 
ever  delivered  by  that  learned  judge.'  as  observed 
by  Judge  Allen  in  Thomas  v.  Gaines,  l  Gratt  847, 
dissented  from  the  opinion  of  the  court  Mb. 
Justice  Johnson  also  dissented  from  the  opinion  of 
the  court  in  Pierce  v.  Turner.  In  Thomas  v.  Gaines, 
1  Gratt  347,  the  court  overruled  the  former  deci- 
sions and  established  the  law  in  accordance  with 
Judge  GREEN'S  dissenting  opinion  in  Land  v.  JetTHes 
But  after  the  last  decision  was  announced  at  the 
revisal  of  1849,  the  question  was  settled  by  statute." 

See  Va.  Code,  1887,  S  2472.  On  this  point  the  prin- 
cipal case  was  also  cited  in  Harvev  v.  Fox,  5  Leigh 
4f  1;  Thomas  v.  Gaines.  1  Gratt  867.  858,  859.  (in  this 
case,  the  headnote  reads:  "The  case  of  Pierce  v. 
Turner,  5  Cranch  168,  and  the  opinions  of  Judges 
Carb.  Coaltbb  and  Bbooke,  in  Land  v.  JeffrUi,  6 
Rand.  211.  overruled") ;  McCandlish  v.  Keen.  18  Gratt 
687:  Harman  v.  Oberdorfer.  88  Gratt  604. 


to  sundry  slaves,  as  her  dower  'in  the  es- 
tate of  S.  B.  Birdsong,  her  former  husband, 
and  intending  to  marry  Jeffries,  executed, 
on  the  3d  day  of  October,  1814,  a  deed, 
conveying  to  Land,  her  brother,  the  said 
slave,  together  with  certain  household  and 
kitchen  furniture,  of  which  she  was  abso- 
lute owner.  The  deed  is  a  simple  bill  of 
sale,  without  condition  or  trust  expressed 
on  its  face.  The  marriage  took  place  im- 
mediately after  this  deed  was  executed.  It 
was  made  for  the  purpose  of  securing  the 
property  of  Mrs.  Birdsong  from  the  claims 
of  the  creditors  of  JefPries,  who  was  then 
greatly  involved  in  debt.  At  the  time  of 
the  execution  of  the  deed,  I^and,  tbe 
grantee,  was  absent  in  the  public  service. 
The  slaves  continued  in  the  possession  of 
Jeffries  after  the  marriage,  and  were  hired 
to  him  by  Land.  The  deed  was  admitted 
to   record   on    the   13th   day  of  May, 

212  1815,  in  the  *County  Court  of  Sussei, 
(all  the  parties  residing  in   the   said 

county,  and  the  property  being  there  situ- 
ated,) upon  the  certificate  of  two  magis- 
trates, that  Mrs.  Jeffries  '^acknowledged 
the  within  writing  to  be  her  act  and  dMd, 
and  that  she  made  the  same  before  her  in- 
termarriage with  her  present  hust>and 
John  M.  Jeffries,  during  her  single  life, 
and  in  willing  the  same  should  ht,  recorded 
in  the  County  Court  of  Sussex."  The  sub- 
scribing witness  also,  Nathaniel  D.  Land, 
made  oath  that  the  bill  of  sale  was  signed 
and  acknowledged  before  the  intermarriage 
of  Mrs.  Birdsong  with  her  present  husband 
John  M.  Jeffries. 

Charles  H.  Stewart  having  obtained  a 
judgment  against  Jeffries,  caused  an  ex- 
ecution to  be  levied  on  some  of  the  slaves 
conveyed  by  the  bill  of  sale  to  Land. 
Mrs.  Jeffries,  by  Land  as  her  next  friend, 
and  as  her  trustee,  filed  a  bill  to  in  join  tbe 
sale  of  the  slaves  aforesaid,  and  for  gen- 
eral relief. 

Depot»itions  were  taken  in  the  cause,  the 
substance  of  which,  so  far  as  they  are  ma- 
terial to  this  report,  are  stated  in  the  opin- 
ion of  Judge  Carr. 

The  Chancellor  granted  an  injunction, 
and  afterwards  dissolved  it;  from  which 
order  an  appeal  was  granted. 

Attorney  General  and  Wickham,  for  the 
appellants. 

May  and  Johnson,  for  the  appellees. 

June  4.  The  Judges  delivered  their  <^pin- 
ions. 

JUDGE  CARR. 

Mrs.  Birdsong  was  a  widow  possessed  of 
some  slaves,  which  she  held  in  right  of 
dower,  and  some  furniture,  of  which  she 
was  absolute  owner.  Being  about  to  be 
married  to  the  defendant  Jeffries,  she  ex- 
ecuted an  absolute  deed  of  gift  of  her 
slaves  and  furniture,  to  her  brother,  J.  W. 
Land.     This  deed  was  drawn  by  the 

213  defendant  Jeffries,  *(a   lawyer,)  and 
executed    with  his  assent,  and  in  his 

presence.  The  marriage  took  place  on  the 
same  day :  Land,  the  brother,  was  absent 
when  tne  deed  was  executed,  and  no  de- 
livery of  the  property  to  him,  was  made. 
It  went,  on  the  marriage,  into  the  posses- 
sion of  the  defendant  Jeffries.  In  1815,  he 
executed  a  note  to  Land,  the  brother,  pur- 
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porting  to  be  for  the  hire  of  the  slaves. 
The  deed  was  acknowledged  bj  Mrs. 
Jeffries,  before  two  magistrates  in  May, 
1815,  and  on  their  certificate,  admitted  to 
record.  The  slaves  remained  with  the  hus- 
band abont  three  years,  when  an  execution 
of  the  defendant  Stewart,  on  a  judgment 
against  Jeffries,  was  levied  on  some  of 
them ;  and  the  wife,  by  Land  as  her  next 
friend,  and  also  as  trustee  for  her,  filed  a 
bill  to  restrain  the  sale,  and  have  a  decree 
for  the  property.  The  bill  states,  that  the 
deed,  though  absolute  on  its  face,  was  in- 
tended to  be  a  deed  of  trust,  conveying  the 
property  to  Land  for  the  separate  use  of 
his  sister,  and  with  the  express  purpose  of 
securing  it  from  the  creditors  of  Jeffries, 
who  was  known  to  be  very  much  involved. 
The  creditor  Stewart,  and  Jeffries  the  hus- 
band, are  made  defendants.  Jeffries  an- 
swers, acknowledging  the  statement  in  the 
bill,  the  purpose  of  the  deed,  his  belief  that 
his  wife  would  not  have  married  him, 
without  having  her  property  secured  to  her 
separate  use ;  and  that  the  deed  was  drawn 
by  him  to  effect  that  purpose.  Stewart  an- 
swers, denying  his  knowledge  of  any  secret 
trust ;  denying  that  the  deed  was  ever  prop- 
erly recorded ;  stating  that  the  husband  had 
full  possession ;  that  the  note  executed  for 
hire  was  a  mere  sham ;  and  contending  that 
under  the  circumstances,  the  property  was 
subject  to  his  execution. 

The  Chancellor  dissolved  the  injunction, 
thereby  disaffirming  the  claim  of  the  plain- 
tiffs, and  subjecting  the  property  to  the 
payment  of  the  husband's  debts. 

The  decision  of  this  cause  depends  mainly 
upon  the  effect  which  we  are  to  give  to  the 
deed  executed  by  the  widow  just  before  her 
marriage.  •  Accordingly,  the  principal 
stress  of  the  argument  has  turned 
214  on  this  deed,-  and  it  has  *been  as- 
sailed in  every  shape  which  ingenuity 
could  devise.  Let  us  consider,  in  the  first 
place,  what  kind  of  deed  it  is. 

Upon  its  face,  it  is  a  simple  deed  of  gift 
of  slaves  and  furniture.  If  the  evidence  of 
parol  declarations  of  the  widow  previous  to 
the  execution,  and  at  the  very  moment  of 
executing  it,  be  admissible,  I  should  feel 
very  little  doubt  that  her  fixed  purpose 
was,  not  to  tcarry,  without  having  her 
property  secured  in  such  a  way,  that  it 
would  remain  for  her  use,  protected  from 
the  creditors  of  the  husband.  That  pre- 
vious declarations  are  admissible,  we  have 
several  cases  to  Ahew.  2  Vern.  303 ;  Walthal 
V.  Johason,  2  Call,  275;  Jones  v.  Robert- 
son, 2  Munf.  191.  [n  thiS  last  case,  the 
party  had  executed  a  deed  of  gift,  and  after- 
wards brought  a  bill  to  set  it  aside,  on 
the  ground  that  she  supposed  she  was  ex- 
ecuting a  will.  The  defendant,  who  was 
charged  with  the  fraud,  denied  it  by  his 
answer;  and  the  subsciribing  witnesses  to 
the  deed,  agreed  with  his  answer  in  their 
evidence ;  but  neither  of  them  swore  that 
Mrs.  Robertson  read  the  deed,  or  heard  it 
read.  On  the  other  side  were  the  previous 
declarations  of  Mrs.  Robertson,  that  she 
meant  to  get  the  defendant  to  alter  her 
will;  and  it  ^as  also  proved,  that  she  ap- 
peared greatly  astonished,  when  she  after- 
wards  discovered   that   she  had  executed  a 


deed  of  gift.    This  Court  did   not   hesitate 
to  set  the  deed  aside,  on  this  evidence. 

In  the  case  before  us,  several  witnesses 
prove,  from  a  month  before  the  marriage 
up  to  the  moment  of  executing  the  deed, 
that  the  widow  uniformly  said  she  would 
never  marry  Jeffries,  unless  her  property 
was  secured  to  her,  and  from  bis  creditors. 
It  is  proved  that  she  knew  he  was  in- 
volved. She  had  been  talked  to  by  her 
friends;  and  had  received  the  advice  of 
her  former  guardian,  to  have  her  property 
conveyed  to  her  brother,  and  let  him  see 
the  deed ;  and  we  have  the  evidence  of  an- 
other brother,  who  afterwards  subscribed 
the  deed  as  a  witness,  that  on  the  morning 
of  the  marriage,  she  asked  him  to  shew 
the  deed  to  Wyche«  her  former  guard- 

215  ian,  (then    in    the  house,)    and  *get 
him  to   examine    it,    and  witness  it ; 

and  what  is  still  stronger,  it  is  proved  by 
a  female  witness,  who  stood  behind  her 
chair  when  she  executed  the  deed,  that  just 
as  she  was  about  to  sign  her  name,  she 
turned  to  Jeffries  and  asked  if  that  was  suffi- 
cient to  secure  her  property  to  her ;  and  he 
answered,  yes,  her  property  could  never  be 
taken  for  his  debts.  I  know  very  well  that 
it  is  a  general  rule,  as  laid  down  by  this 
Court  in  several  cases,  and  among  others 
in  Ratciffe  v.  Allison,  3  Rand.  537,  *Hhat 
parol  evidence  is  inadmissible  to  contra- 
dict, or  substantially  vary  the  legal  import 
of  a  deed  or  written  agreement;"  but  I 
know  also,  that  it  is  an  exception  to  that 
rule,  that  **fraud,  mistake  or  surprise,  in 
the  execution  of  a  contract,  deed  or  other 
writing,  may  be  shewn  by  parol  evidence. ' ' 
The  evidence  here  proves  clearly  to  my 
mind,  that  (if  not  fraud,)  at  least  mistake 
and  surprise,  have  intervened.  Jt  no  where 
appears  that  Mrs.  Birdsong  ever  read  the 
deed,  or  heard  it  read ;  and  if  she  had,  I 
presume  she  would  hardly  have  known  the 
difference  between  a  common  deed  and  a 
deed  of  trust.  Her  determination  was  fixed, 
to  have  Her  property  secured  to  her.  How 
this  was  to  be  effected,  she  probably  knew 
no  more  than  a  child.  She  tried  to  avail 
herself  of  the  experience  of  her  former 
guardian.  But,  he«'e  she  was  thwarted  by 
the  confidence  of  her  brother  in  Jeffries. 
He  had  said  the  deed  was  sufficient ;  and 
the  brother  did  not  think  further  enquiry 
necessary.  What  more  could  this  helpless 
woman  do?  That  the  object  she  had  in 
view  would  have  been  best  effected  by  a 
deed  of  trust  conveying  the  legal  estate  to 
her  brother  for  her  separate  use,  is  most 
clear;  but  instead  of  that,  she  has  executed 
an  absolute  deed  of  gift,  divesting  herself 
wholly,  both  of  the  legal  and  equitable 
title.  Did  she  mean  to  do  this?  All  the 
evidence,  the  whole  aspect  of  the  transac- 
tion, prove  that  she  did  not:  that  she 
thought  she  was  doing  the  very  opposite, 
securing  the  property  to  herself.  Is  not 
here  then  mistake,  surprise?  And  could 
there  be  a  more  legitimate,  appropriate 
object,      for     the     aid    of      equity? 

216  *Suppose  her  brother,    being   clothed 
with    the    whole    interest,  had  taken 

possession  of  the  property,  claimed  it  as 
his  own,  and  refused  to  let  her  in  to  the 
receipt  of  the  profits.  Can  it  be  doubted, 
that  on  a  bill  by   her,    equity    would    have 
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corrected  the  deed,  and  set  up  the  trnst? 
But  her  brother  is  the  plaintiff,  has  de- 
clared the  trust  in  his  bill,  and  asked  the 
aid  of  equity  to  execute  it ;  and  if  there 
were  nothing  else  in  the  cause,  there  would 
be  no  diflBculty.  But  the  property  was 
never  delivered  to  the  grantee;  remained 
with  the  widow  till  her  marriage;  then 
went  into  the  possession  of  her  husband, 
where  it  continued  till  a  creditor  of  his 
levied  an  execution  on  some  of  the  negroes. 
This  brings  up  the  question,  is  this  prop- 
erty subject  to  be  taken  to  satisfy  the  debts 
of  the  husband's  creditors? 

It  is  contended  that  it  is  so  subject,  be- 
cause the  deed  to  Land  is  void  as  to  those 
creditors,  1^,  as  a  deed  fraudulent  per  se ; 
2d,  under  the  statute  of  frauds. 

1.  Was  the  possession  of  the  widow,  from 
the  execution  of  tho  deed  to  her  marriage, 
such  as  to  constitute  fraud  per  se?  Before 
we  pronounce  upon  'this,  it  may  not  be 
amiss  to  reflect  a  moment  upon  this  doc- 
trine of  fraud  per  se.  It  is  not  statute  law, 
and  therefore  not  a  strict  positive  thing. 
It  is  a  rule  of  the  Courts,  founded  in  rea- 
son and  convenience.  It  is  not  every  pos- 
sible case,  in  which  possession  remaining 
with  the  grantor  constitutes  fraud.  The 
possession  may  be  consisted  with  the  deed. 
The  purpose  of  a  deed  is  to  convey  the  title 
of  the  property  to  the  grantee;  and  if  the 
conveyance  be  immediate  and  absolute, 
possession  ought  to  accompany  it.  If  it 
remain  with  the  granlor  longer  than  in 
the  natural  course  of  fair  transactions  it 
ought,  it  creates  a  strong'  presumption  of 
a  secret  trust ;  and  unexplained,  constitutes 
a  fra*«d;  but  it  may  be  explained.  For  in- 
stance; if  I  buy  a  slave,  pay  for  him,  and 
take  an  absolute  bill  of  sale ;  he  remains 
three  or  four  months  with  the  seller;  this, 
without  explanation,  would  amount  to 
fraud.  But,  suppose  I  prove  that  during 
the  whole  of  that  time,  he  was  so  ill  that 
a  removal  would  have  endangered 
217  *his  life;  this  would  remove  'the  im- 
putation of  fraud.  Suppose  I  buy  a 
horse  in  the  country,  and  tell  the  seller.  I 
will  send  for  him  to-morrow.  In  the  mean 
time  an  execution  is  levied  on  him;  does 
any  body  doubt  that  I  would   recover  him? 

In  Lady  Arundel  v.  Phipps,  10  Ves.  144, 
Lord  Eldon  says«  ^'The  mere  circumstance 
of  possession  of  chattels,  however  familiar 
it  is  to  say  that  it  proves  fraud,  amounts 
to  no  more  than  that  it  is  prima  facie  evi- 
dence of  property  in  the  man  possessing, 
until  a  title  not  fraudulent  is  shewn,  utider 
which  that  possession  has  followed.  Every 
case  from  Twyne's  Case  (downward,  sup- 
ports that.'' 

The  case  of  Kidd  v.  Rawlinson.  2 Bos.  & 
Pull.  58,  and  Watkins  v.  Burch,  4  Taunt. 
823.  speak  the  same  language.  In  Wilt  v. 
Franklin,  1  Binn.  502,  the  deed  was  made 
on  Saturday  night,  just  after  a  judgment 
had  been  recovered  against  the  grantor.  It 
conveyed  all  the  debtor's  property  to  a 
trustee  for  the  benefit  of  his  creditors. 
The  trustee  lived  twenty-three  miles  oflF. 
On  Monday,  before  the  trustee  had  received 
notice  of  the  deed,  and  while  the  property 
was  yet  in  possession  of  the  debtor,  the 
execution  of  the  judgment  creditor  was 
levied  on  it;  and  the  question  was,  whether 


the  deed  was  fraudulent.  The  Court  de- 
cided that  it  was  not.  Cb.  J.  Tilghman 
said,  '*The  13th  of  Elizabeth,  (the  provi- 
sions of  which  go  no  further  than  the  com- 
mon law,  as  now  understood,)  never  bad 
it  in  contemplation  to  invalidate  a  fair 
transaction."  He  adds,  **I  agree  in  gen- 
eral, the  continuance  in  possession  of  the 
grantor,  is  one  of  the  strongest  marks  of 
fraud,  especially  if  such  possession  con- 
tinues a  long  time.  But  possession  is  not 
always,  in  itself,  conclusive  evidence  of 
fraud,  but  is  open  to  explanation.** 

Let  us  now  consider  the  point  of  Mrs. 
Birdsong's  possession.  The  first  reflection 
which  strikes  us  here,  is  the  difference  of 
situation  between  Mrs.  Birdsong  and  that 
class,    to    which    these  doctrines   of  fraud 

are  generally  applied. 
218  *The   debtor,    who     finds    himself 

deeply  involved,  and  expects  soon  to 
be  stripped  of  his  property,  is  under  a 
strong  temptation  to  make  such  a  disposi- 
tion of  that  property,  as  may  shield  it 
from  his  creditors,  and  yet  not  deprive  hiiD 
wholly  of  its  use.  But,  this  would  be  dis- 
honest; and  to  prevent  it,  is  the  object  of 
the  Statutes  of  Frauds,  and  the  doctrine  of 
the  Courts  in  furtherance  of  them.  Every 
step  of  the  debtor  is  watched  with  the  ut- 
most care,  and  looked  upon  with  jealousy 
and  suspicion.  The  end  he  has  in  view 
being  fraudulent,  it  is  the  object  of  the 
law,  and  the  effort  of  the  Courts,  to  defeat 
it,  whatever  may  be  the  means  resorted  to. 
But,  how  does  this  reasoning  apply  to 
Mrs.  Birdsong?  She  had  no  creditors. 
The  property  was  her  own.  No  one  had  a 
right  to  object  to  any  disposition  of  it. 
She  had  constantly  declared  openly,  that 
the  creditors  of  Jeffries  should  never  have 
it;  that  she  would  put  it  out  of  their  reach. 
This  was  an  object  which  she  had  a  per- 
fect power  and  right  to  effect.  Her  in- 
tended husband  had  no  objection  to  it. 
There  could  not  exist,  therefore,  the  least 
inducement  to  secrecy,  collusion  or  fraud. 
The  end  being  fair,  it  was  natural  that  it 
should  be  attained  by  fair  and  open  means. 
Accordingly,  we  see  not  a  vestige  of  con- 
cealment in  the  execution  of  the  deed.  The 
wedding  guests  seem  generally  to  have 
known  it.  These  considerations  furnish 
strong  prima  facie  evidence  against  the 
idea,  that  in  executing  the  deed  Mrs.  Bird- 
song intended  to  commit  a  fraud ;  and  we 
are  told  by  Mr.  Justice  Doddridge,  in  Sbep- 
pard's  Touchstone,  67,  that  **when  a  con- 
veyance is  not  fraudulent  at  the  time  of 
making  it,  it  shall  never  be  said  to  be 
fraudulent  for  any  matter    ex   post  facto." 

In  Estwick  v.  Callaud.  also,  5  Term  Rep. 
425,  Ashhurst,  J.  says,  ''The  question  here 
is  whether  this  were  or  were  not  a  legal 
deed;  and  that  depends  on  the  intention  of 
the  parties,  at  the  time  when  it  was  ex- 
ecuted." 

If  there  was  no  imagination  of  fraud  in 
the  execution  of  the  deed,  it  is  difiicult  to 
conceive  how  the  retaining  possession  from 
that  time  till  her  marriage,  could  be 
21^  considered  ^fraudulent.  She  was 
married  the  same  day,  perhaps  the 
next  hour.  In  this  brief  space,  it  is  impos- 
sible to  believe  that  possession  could  con- 
duce either   to   her  own  advantage,  or  to 
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toe  deception  of  others.  No  one  indeed 
can  sappose,  that  in  that  anxious  and  in- 
teresting moment,  her  mind  turned  for  an 
instant  to  the  subject ;  and  if  it  had,  pos- 
session could  not  have  been  delivered,  as 
her  brother  was  absent.  Her  possession, 
then,  after  the  deed,  I  consider  as  furnish- 
lug  not  the  slightest  evidence  of  fraud. 

Bat  it  is  said,  that  immediately  on  the 
marriage,  her  husband  took  possession  of 
all  the  property,  which  remained  with  him 
three  years;  thus  holding  out  to  the  world 
the  idea  that  he  bad  acquired  it  by  mar- 
riage, and  tending  to  deceive  creditors. 
Taking  the  ground  that  this  was  intended 
to  be  a  deed  of  trust,  preserving  the  prop- 
erty to  her  separate  use,  this  possession  of 
the  husband  was  not  incompatible  with  the 
deed.  In  fact,  it  was  the  natural  course  of 
things.  She  having  the  slaves  in  posses- 
sion, and  living  with  her  husband,  they 
would  of  course  seem  to  be  in  his  posses- 
sion. This  was  the  case  in  Jarman  v. 
Woolloton,  and  Haslington  v.  Gill,  3  Term 
Rep.  618;  and  in  those  cases  the  Court  said 
the  wife  was  the  agent  for  the  trustees. 
Bnt  again :  If  the  wife  made  the  deed  hon- 
estly, how  could  the  possession  of  the  hus- 
band affect  it  with  fraud?  On  the  marriage, 
her  power  and  will  ceased.  She  was  no 
lon£^er  sui  juris.  She  could  oppose  no  ob- 
stacle to  the  possession  of  her  husband ; 
and  surely,  it  would  be  a  most  harsh  con- 
strnction  which  should  sacrifice  her  rights 
to  that  possession.  Suppose  he  had  chosen 
to  exercise  acts  of  ownership  of  the  most 
unequivocal  character.  Ought  this  to  have 
bound  her?  Could  she  have  been  considered 
as  consenting? 

In  Lady  Arundel  v.  Phipps,  10  Ves.  139, 
there  are  several  features  resembling  very 
much  the  case  before  us.  By  a  marriage 
settlement,  Lady  Arundel  had  several  es- 
tates settled  to  herself  and  husband  for 
life,  then  in  strict  settlement,  and  for  de- 
fault of  heirs,  to  be  disposed  of  as  she 
220  *( notwithstanding  coverture,)  should* 
by  deed  or  writing,  under  her  hand 
and  seal,  &c.  direct,  &c.  They  had  two 
daughters;  no  son.  I/ord  Arundel  becom- 
ing' very  much  involved,  and  his  creditots 
pressing  him,  Lady  Arundel,  by  her  trus- 
tees, made  a  contract  with  him,  by  which 
she  purchased  certain  paintings,  plate, 
jewels,  china,  glass,  &c.  about  his  man- 
sion houses  of  Wardour,  Lanherne  and 
Irnham,  for  the  sum  of  12,0001.  to  be  raised 
out  of  her  estates,  and  applied  towards  the 
payment  of  his  debts;  the  plate,  jewels, 
8lo.  to  be  conveyed  by  Lord  Arundel  to  her 
trustees,  for  her  separate  use.  The  deeds 
were  executed.  The  plate,  jewels,  Ac.  re- 
mained in  the  different  mansion  houses; 
and  a  creditor  of  Lord  Arundel  levied  an 
execution  on  some  of  them.  An  injunction 
was  applied  for  to  stop  the  sale,  and 
granted.  On  a  motion  to  dissolve.  Lord 
Bldon  considers  the  case  very  fully  in  vari- 
ous points  of  view.  As  to  the  possession 
remaining  with  the  husband,  he  says, 
''What  is  the  nature  of  the  property,  and 
the  sort  of  possession  naturally  to  be  looked 
for?  When  Lady  Arundel  was  making  a 
settlement  for  the  benefit  of  her  daughters, 
afterwards,  in  all  probability,  to  enjoy  the 
possession    of    this    ancient    family    seat. 


there  was  neither  legal  nor  moral  fraud  in 
taking  the  property,  for  which  she  paid 
the  value.  But  the  nature  of  the  property, 
the  relation  of  the  parties,  the  circum* 
stances  that  she  could  have  no  object  but 
to  transmit  it  to  her  family,  and  that 
she  must  live  with  him  who  sold  it ;  these 
circumstances,  are  very  material  as  to  the 
possession.  It  is  said,  that  Lord  Arundel 
dealt  with  creditors  as  if  this  was  his  prop- 
erty; and  there  might  be  a  considerable 
question,  whether  his  or  the  steward's  deal- 
ings in  conversation  or  correspondence 
with  creditors,  as  if  this  was  part  of  the 
husband's  property,  is  to  be  admitted  in  a 
question  between  husband  and  wife." 

These  remarks  seem  to  me   very    sound, 
and  very  applicable  to  the  case   before    us. 
I  do  not  think,  therefore,  that  the   posses- 
sion of  the  husband  can    be    so  referred  to 
the  deed,  as  to  charge  the    wife  with 

221  fraud    in    the    execution    of    it.     *If 
the  husband  had  remained  live   years 

in  possession,  it  would  have  raised  the 
question  under  our  statute  of  frauds, 
how  far  such  possession  would  have  given 
his  creditors  a  title;  but  that  question 
cannot  arise  here. 

But  it  is  said,  that  this  deed  has  never 
been  recorded  according  to  law,  and  there- 
fore is  void  as  to  the  husband's  creditors. 
I  think  it  unnecessary  to  decide  whether 
this  deed  has  been  properly  recorded ;  for, 
taking  it  as  an  unrecorded  deed,  I  do  not 
think  it  void  as  to  the  creditors  of  the  hus- 
band. 

Consider  this,  first,  under  our  Act  of 
conveyances.  This  deed  comes  neither 
within  the  first  or  second  sections  of  that 
Act,  as  it  is  neither  a  conveyance  of  lands, 
nor  a  covenant  or  agreement  made  in  con- 
sideration of  marriage.  The  fourth  section 
declares  all  bargains,  sales,  and  other  con- 
veyances of  lands,  &c.,  all  deeds  of  settle- 
ment upon  marriage,  &c.,  all  deeds  of  trust 
and  mortgages,  &c.,  void  as  to  all  creditors 
and  subsequent  purchasers,  &c.,  unless 
recorded  according  to  the  directions  of  the 
Act.  It  is  only  as  a  deed  of  trust,  that  the 
deed  before  us  can  come  within  this  Act. 
It  is  certainly  not  a  deed  with  a  trust  de- 
clared on  the  face  of  it ;  and  it  was  contended 
in  the  argument,  with  great  force,  that  to 
such  only  did  the  case  apply.  But,  without 
deciding  that  point,  we  will  take  it  as  a 
deed  of  trust  within  the  Act.  For  want  of 
recording,  it  is  declared  void  as  to  all  cred- 
itors, &c.  This  cannot  mean  all  creditors 
in  rerura  natura.  If  not  all,  it  is  natural 
to  ask,  what  creditors  does  the  Act  mean? 
I  answer,  creditors  of  the  person  from 
whom  the  estate  moved,  the  grantor.  As 
to  those  creditors  meant  by  the  law,  the 
deed  operates  nothing.  The  estate  at- 
tempted to  be  conveyed,  remains  in  statu 
quo.  It  is  declared  void  for  the  benefit  of 
those  creditors.  Now,  is  it  tne  creditors 
of  grantor  or  grantee,  who  are  benefited 
by  the  nullity  of  the  deed?  Surely  the 
former;  for,  the  deed  being  void,  the  estate 
remains  in  their  debtor,  and  they  may  resort 
to  it.     But,  it  cannot  mean  the    cred- 

222  itors  of   both    grantor  and  ^crrantee; 
for,    they    claim    in  different  rights; 

one  against  the  deed,  the  other  under  it. 
If   the  deed    be    void,  the  creditor    of   the 
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grantor  has  free  access  to  the  subject; 
but  if  void,  the  creditor  of  the  grantee 
can  claim  nothing,  because  his  debtor 
could  claim  notning. 

In  the  case  before  us,  it  is  said  that  the 
creditors  of  the  husband  do  not  claim  under 
the  deed  of  the  wife,  but  against  it.  But, 
they  must  claim  under  the  husband.  He  is 
their  debtor.  It  is  in  the  character  of  cred- 
itors that  they  claim ;  and  if  not  under 
their  debtor,  then  I  ask  under  whom  they 
claim.  Jt  is  compared  to  the  case  of  a 
man's  making  a  fraudulent  deed  of  his  prop- 
erty, which,  though  binding  on  him,  is  void 
as  to  his  creditors,  and  they  may  take  the 
property,  though  he  could  not.  But,  the 
comparison  does  not  hold;  for  there,  the 
grantor  had  property  in  him.  He  at- 
tempted to  part  with  it,  and  did,  so  far  as 
he  was  concerned ;  but  the  deed  being  void 
as  to  creditors,  the  property,  as  to  them, 
still  remained  in  their  debtor.  But,  here 
the  debtor  never,  for  an  instant  of  time, 
had  a  scintilla  juris  in  the  property.  The 
deed  intercepted  his  marital  rights,  and 
having  his  assent,  binds  him  and  all  claim- 
ing by,  through,  or  under  him.  If  the 
creditors  do  not  thus  claim,  they  are  not 
bound  by  the  deed.  But  I  should  like  to 
know,  how  else  they  can  claim.  Did  the 
husband  commit  any  fraud  upon  his  cred- 
itors, by  assenting  to  the  deed?  Certainly 
not.  They  might  wish  indeed,  that  he 
could  so  drive  his  matrimonial  bargain,  as 
to  enlarge  the  fund  accessible  to  them ;  but 
they  could  not  say  to  him,  *'you  shall  do 
nothing  which  may  intercept  your  marital 
rights,  and  thus  keep  from  us  the  property 
of  your  intended  bride."  If  the  husband 
was  guilty  of  no  fraud  towards  them,  still 
less  can  it  be  imagined  that  the  wife,  in 
securing  her  property  from  them,  com- 
mitted a  fraud. 

The  question,  what  creditors  are  meant 
by  the  law,  and  whether  it  comprehends 
the    creditors  of  the  husband,  is  so  clearly 

and  fully  treated  in  the  case  of  Pierce 
223      V.    Turner,  *S  Cranch,    154,    that    I 

cannot  do  better  than  refer  to  it,  in 
support  of  my  opinion.  Taking  the  deed 
before  us  as  a  deed  of  trust,  the  two  cases 
are  exactly  similar  in  principle ;  for,  though 
the  husband  signed  the  deed  there,  he  as- 
sented to  it  here,  which  was  just  as  effectual 
to  bind.  There  the  feme,  just  before  mar- 
riage, executed  a  deed  of  trust,  conveying 
her  property  to  a  trustee,  for  the  use  of 
herself  and  husband  during  life,  and  to 
her  heirs.  The  husband  signed  merely  as 
evidence  of  his  assent.  The  deed  was  never 
recorded.  On  the  marriage,  the  property, 
(slaves  and  land,)  went  into  his  possession, 
and  remained  with  him  till  his  death ;  less 
than  five  years.  The  widow  took  posses- 
sion of  the  property,  and  the  husband's 
creditors  sued  her,  contending  that  the 
slaves  were  subject  to  their  debts,  because 
the  deed  not  having  been  recorded,  was, 
as  to  them,  void,  under  our  Act  regulating 
conveyances.  This  brought  up  the  very 
question,  whether  the  words  in  that  A>ct, 
**all  creditors,"  included  creditors  of  the 
husband.  The  Court  consider,  first,  the 
general  question,  whether  in  deeds  within 
the  Act,  all  creditors  mean  creditors 
of  both   grantor   and    grantee.    They   say 


(in  effect,  for  I  am  not  quoting  their 
words,)  that  it  can  never  be  the  interest 
of  the  creditor  of  a  grantee,  to  insist 
that  the  deed  to  the  grantee  is  void; 
except  in  one  case,  to  wit,  where  a  better 
title  can  be  set  up  for  the  grantee,  par- 
amount the  title  of  the  grantor;  for,  in 
every  other  case,  the  creditor  must  derive 
his  title  under  the  deed  of  the  grantor; 
and,  if  it  be  void  as  to  the  grantee,  the 
creditor  can  found  no  claim  upon  it,  in 
right  Qf  the  grantee.  **It  would  be 
strange,"  they  say,  **that  a  deed  should 
be  binding  as  to  the  grantee  and  his  heirs, 
and  yet  void  as  to  persons  claiming  under 
him,  for  a  valuable  consideration.  Indeed, 
it  would  seem  repugnant  and  absurd,  to 
apply  the  same  expressions  (all  creditors) 
to  persons  who,  if  they  claim  at  all,  must 
claim  under  the  deed,  and  also  to  those 
who  claim  against  the  deed.  In  the  latter 
case,  the   invalidity  of   the   deed   is 

224  consistent    with    the  *claim;  in    the 
former,  it  is  destructive  of  it."    The 

Court  then  proceed  to  speak  of  the  particu- 
lar case,  and  observe,  that  it  may  be  said 
that  the  general  reasoning  does  not  apply 
to  it,  because  the  creditors  of  the  husband 
do  not  claim  under,  but  against  the  deed, 
and  thus  stand  on  the  same  ground  with 
the  creditors  of  the  grantor.  But,  (they 
ask)  by  what  rule  of  construction  can  the 
invalidity  of  the  deed  be  applied  in  this 
particular  case,  to  creditors  claiming,  not 
under  the  grantor,  but  another  party  to  the 
deed;  when  in  every  other  case  which  can 
be  stated,  that  invalidity  is  applicable  to 
the  creditors  of  the  grantor  or  those  claim- 
ing under  him,  and  to  none  other?  The 
Court  then  put  several  cases,  shewing  the 
absurd  consequences  which  wbnld  follow 
from  taking  the  words  all  creditors  to  in- 
clude creditors  of  the  husband ;  and  ob- 
serve, that  these  difficulties  are  all  avoided, 
by  restraining  them  to  their  proper  mean- 
ing. *^If  they  are  construed  to  mean  cred- 
itors of  the  erantor  and  those  claiming 
under  him,  then  the  deed  being  good  be- 
tween all  the  parties  to  it,  no  estate  vested 
in  Turner,  but  such  as  the  deed  itself  vested 
in  him.  The  title  of  his  creditors  being 
clearly  derivative,  if  he  had  no  title  under 
the  deed,  then  his  creditors  could  have 
none.  But,  if  he  had  a  title  incompatible 
with  that  granted  by  the  deed,  then  he  was 
not  bound  by  the  deed;  contrary  to  the 
statute  which  declares  that  he  was  bound. 
If  his  creditors  have  any  title,  it  cannot  be 
derived  from  him,  when  in  point  of  law. 
he  had  none  in  himself;  and  independent 
of  his  title,  it  is  impossible  to  shew  any  in 
them."  The  Court,  (after  some  further  re- 
marks,) conclude  thus:  **To  say  in  this 
case,  that  upon  the  marriage  of  Turner,  or 
at  any  time  afterwards,  the  law  cast  upon 
him  an  estate  in  the  property  conveyed  by 
this  deed,  (of  which  he  had  notice,  and 
to  which  he  was  a  party,)  inconsistent 
with  the  estate  conveyed  to  him  by  that 
deed,  (and  this  must  be  said,  if  the  cred- 
itors can  claim  such  estate  in  his  right,) 
is,  in  the  opinion  of  the  majority  of  the 
Court,  repugnant  to  the  plain  meaning  and 
spirit  of  the  law." 

225  *To   apply    this   last   sentence  (at 
the  whole  opinion  is  strictly  applica- 
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ble)  to  our  case,  *^To  say  that  on  the  mar- 
riage of  Jeffries,  or  at  aay  time  after,  the 
law  cast  upon  him  an  estate  in  the  property 
conveyed  by  Mrs.  Birdsong's  deed,  (of 
which  he  had  notice,  and  to  which  he  as- 
sented,) inconsistent  with  the  estate  con- 
veyed by  that  deed,  (and  this  must  be  said, 
if  the  creditors  can  claim  such  estate  in 
his  right,)  is,  in  my  opinion,  repugnant 
to  the  plain  meaning  and  spirit  of  the 
law." 

It  was  objected,  that  the  case  of  Ander- 
son V.  Anderson,  decided  by  this  Court,  2 
Cair,  198,  is  in  conflict  with  the  construc- 
tion I  give  to  the  words  **all  creditors." 
That  it  is  not,  the  Court  has  clearly  shewn, 
in  that  same  case  of  Pierce  v.  Turner. 
The  two  cases  are  materially  different  in 
their  circumstances.  In  Anderson  v.  An- 
derson, there  was  nothing  to  intercept  the 
marital  rights ;  here  there  was  a  deed  bind- 
ing on  the  husband,  and  effectually  inter- 
cepting and  preventing  the  existence  of 
such  rights.  In  that  case,  too,  at  the  time 
when  the  slaves  were  taken,  it  was  per- 
fectly contingent  whether  the  wife  could 
ever  claim  any  interest  in  them,  in  opposi- 
tion to  persons  deriving  title  under  the 
husband.  For,  if  the  husband  should  have 
survived  the  wife,  or  they  should  have 
had  issue,  the  absolute  legal  estate  which 
the  husband  gained  by  the  marriage,  would 
have  remained  unaffected  by  the  deed,  ac- 
cording to  its  plain  words. 

It  remains  to  enquire,  how  the  deed  be- 
fore us  is  affected  by  our  Statute  of  Frauds ; 
and  to  give  the  objection  its  full  weight, 
we  must  here  take  the  instrument  to  be  an 
absolute  deed  of  gift  unrecorded.  The  sec- 
ond section  of  the  law  declares  every  gift, 
grant,  &c.  made,  &c.  of  malice,  fraud, 
covin,  collusion,  &c.  to  delay,  hinder 
or  defraud  creditors  of  their  just  and 
lawful  actions,  suits,  debts,  &c.  shall 
be  deemed  and  taken  (only  as  against 
the  persons,  their  heirs,  &c.  whose 
debts,  &c,  by  such  guileful  and  covi- 
nous devices  and  practices,  shall  or  might 
be  in  any  wise  disturbed,  hindered, 
delayed  or  defrauded, )  to  be  clearly 
226  *aad  utterly  void,  Ac,  I  ask  what 
creditors  are  the  Legislature  here 
protecting?  And  from  what  are  they  pro- 
tecting them?  Are  th'ey  doing  so  vain  a 
thing,  as  shielding  the  creditors  of  A. 
from  the  fraudulent  grants,  gifts,  &c.  of 
B.  C.  IX  Ac?  Why,  what  is  it  to  the 
creditors  of  A.  that  B.  C.  D.  &c.  are  giv- 
iag  or  granting  their  property?  How  can 
it  interfere  with  their  rights?  How  can  it 
delay,  hinder  or  defraud  them?  No;  the 
law  was  not  attempting  this  vain  and  use- 
less thing.  It  meant  simply  to  guard  cred- 
itors from  the  fraudulent  attempts  of  their 
debtors,  to  delay  or  hinder  the  recovery  of 
their  debts,  by  disposing  of  that  prop- 
erty which  those  creditors  would  have 
a  right  to  seize,  so  soon  as  they  obtained 
judgments.  The  very  term  creditor  implies 
all  this.  There  can  be  no  creditor  but 
where  there  is  a  debtor,  and  he  is  only  the 
creditor  of  the  man  who  owes  him    money. 

It  is  the  latter  part  of  this  section,  on 
which  it  is  contended  that  the  deed  here  is 
void;  but,  this  first  part  has  a  decisive  in- 
fluence  on    that.    The   words    are,    *'and 


moreover,  if  a  conveyance  be  of  goods  and 
chattels,  and  be  not  on  consideration 
deemed  valuable  in  law,  it  shall  be  taken 
to  be  fraudulent  within  this  Act,  unless 
the  same  be  by  will  duly  proved  and 
recorded,  or  by  deed  in  writing  acknowl- 
edged or  proved,"  &c.  Fraudulent  within 
this  Act;  what  does  this  mean?  Was 
it  the  Legislative  intention  to  make 
the  deed  an  absolute  nullity,  of  which 
every  stranger  might  take  advantage?  If 
so,  the  deed  could  not  be  fraudulent  within 
this  Act,  (by  which  is  meant,  in  the  man- 
ner declared  by  this  Act;)  for,  the  Act  had 
declared  those  deeds,  spoken  of  in  the  former 
part  of  the  section,  fraudulent  only  as  to 
those  persons,  whose  debts  were  or  might 
be  hindered  or  delayed  by  thtm.  The  deeds 
in  this  part  of  the  section,  then,  both  by 
the  words  and  the  reason  of  the  law,  must 
also  be  fraudulent  only  as  to  those  who 
have  rights  in,  or  claims  upon,  the  prop- 
erty which  may  be  affected  by  the  deeds : 
and  what  shadow  of  right  or  claim  had  the 
creditors  of  Jeffries  on  this   property 

227  of  the  widow,  •when  she  conveyed  it 
to  her  brother?    None  upon  earth.    It 

was  fairly  and  honestly  made,  for  the  very 
purpose  of  preventing  those  creditors  from 
ever  having  any  thing  to  do  with  that 
property;  a  purpose  not  only  legal,  but  I 
may  say  laudable. 

It  is  said,  that  if  this  deed  had  not  been 
made,  the  creditors  of  the  husband  would 
have  had  a  right  to  the  property.  I  say 
no ;  for,  from  the  evidence,  if  the  deed  had 
never  been  made,  the  marriage  would  never 
have  taken  place.  But,  the  deed  was  made, 
fairly  made.  It  defrauded  nobody.  The 
creditors  of  Jeffries  were  not  the  creditors 
of  the  grantor,  and  never  had  any  interest 
in  the  property.  As  to  them,  therefore,  it 
was  of  no  importance  whether  the  deed  was 
recorded  or  not;  and  it  is  equally  true,  un- 
der the  Statute  of  Frauds,  as  under  that  of 
conveyances,  that  the  creditors  of  the  hus- 
band are  not  within  the  law. 

JUDGE  GREEN. 

The  decision  of  this  case  will  depend,  in 
a  great  degree,  upon  the  construction 
which  may  be  put  upon  the  words  **cred- 
itors"  and  *  ^purchasers."  as  used  in  our 
Statute  of  Frauds  and  Perjuries.  On  the 
part  of  the  appellants,  it  is  contended, 
that  the  statute  extends  only  to  the  protec- 
tion of  creditors  of,  and  purchasers  from, 
the  grantor,  whose  deed  is  impeached; 
whilst,  on  the  other  hand,  it  is  insisted 
that  it  extends  to  all  creditors  and  pur- 
chasers, no  matter  of  and  from  whom, 
whose  interests  are  affected  by  the  convey- 
ance. The  literal  terms  of  the  statute, 
adopted  from  those  of  the  13th  and  27th  of 
Elizabeth,  favor  the  latter  proposition.  It 
avoids  all  conveyances  made  with  intent 
to  defraud  creditors  and  purchasers,  (with- 
out specifying  of  or  from  whom,)  as 
against  the  person  or  persons,  (without  ex- 
ception or  limitation,)  and  every  of  them, 
whose  debts,  suits,  demands,  estates, 
thereby  shall  or  might  be  in  any  wise  dis- 
turbed, hindered,  delayed,  or  defrauded.  It 
was  impossible  to  adopt  more  general 

228  terms    to   embrace  all  creditors  *and 
purchasers,  who,  but  for  the  convey- 
ance, would    have   been  entitled  to  subject 
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the  property  conveyed,  to  the  payment  of 
their  debts;  or  would  have  had  a  good  title 
to  the  property  purchased.  And  these  terms 
have  always  received  a  beneficial  and  lib- 
eral construction  in  the  English  Courts,  in 
favor  of  all  creditors  and  purchasers,  and 
in  suppression  of  fraud.  Twyne's  Case,  3 
Co.  Rep.  826.  In  Burrell's  Case,  6  Co.  Rep. 
72,  the  grandfather  made  a  long  lease  to 
the  father,  who,  in  the  life-time  of  the 
grandfather,  assigned  it  to  the  son.  The 
grandfather  died,  having  retained  the  pos- 
session of  the  land.  The  reversion  de- 
scended on  the  father,  who  had  previously 
sold  the  lease  to  another;  and  the  lease 
made  by  the  grandfather,  and  the  assign- 
ment by  the  father,  were  both  held  to  be 
fraudulent  and  void  as  to  the  purchaser 
from  the  son,  under  the  27th  of  Elizabeth  ; 
and  the  Court  held,  that  **the  words  of  the 
27th  of  Elizabeth  are  general,  and  there  is 
no  need  that  he  that  sells  the  land,  should 
be  the  maker  of  the  fraudulent  estate  or 
incumbrance;  but,  if  the  estate  be  fraudu- 
lent, the  purchaser  shall  avoid  it,  be  who 
will  the  seller." 

In  the  Magdalen  College  Case,  11  Co. 
Rep.  74,  it  was  stated  by  the  Chief  Justice, 
that  a  purchaser  from  a  tenant  in  tail,  by 
a  common  recovery  (which  would  bar  the 
reversion,  if  in  a  common  person,  but  not 
if  in  the  King,)  might,  under  the  Statute 
of  27th  Elizabeth,  avoid  a  conveyance  made 
by  the  reversioner  to  the  King,  with  intent 
to  prevent  the  purchaser  from  having  the 
benefit  of  the  recovery. 

In  Clarke  v.  Rutland,  Lane,  113,  cited 
in  13  Vin.  Abr.  528,  pi.  15,  it  is  said,  if 
the  father  make  a  lease  for  forty  years  to  a 
stranger,  and  continues  in  possession,  and 
dies,  the  land  descending  to  his  heir  who 
sells  it,  the  lease  is  void  against  the  pur- 
chaser. 

In  these  cases,  the  conveyances  were  held 
to  be  void  against  thos<^  purchasing,  not 
from  the  grantor,  but  ftom  others,  whose 
conveyances  would  have  given  a  good  title, 
if  the  fraudulent  conveyances  had  not 
229  been  made;  and  in  ^Burwell's  Case, 
and  in  that  in  Lane's  Reports,  the 
leases  of  the  father  would  have  been  void 
against  the  creditors  of  the  heir;  for,  the 
words  of  the  13th,  are  as  general  as  those 
of  the  27th  of  Elizabeth. 

In  Kynaston  v.  Clarke,  2  Atk.  204,  the 
father,  upon  his  marriage,  settled  his  es- 
tate upon  himself  for  life,  remainder  to  the 
issue  of  the  marriage  in  tail;  the  reversion 
remaining  in  him.  He  had  an  only  child, 
a  son,  and  died  intestate.  The  son  took 
an  estate  tail,  and  the  reversion  in  fee  de- 
scended on  him.  He  died  without  issue, 
and  devised  the  estate  to  the  defendant; 
and  the  question  was  between  a  specialty 
creditor  of  the  father,  and  the  devisee  of 
the  son.  Lord  Hardwicke  held,  that  the 
devise  was  void  under  the  statute  of  fraud- 
ulent devises,  of  3d  and  4th  Wm.  &  Mary, 
and  the  creditor  entitled.  The  son  was 
never  a  debtor  in  any  sense  of  the  word. 
No  suit  could,  at  any  time,  have  been 
brought  against  him.  An  estate  tail  is  not 
assets;  nor  is  a  reversion  after  an  estate 
tail  assets,  until  it  falls  into  possession, 
and  this  never  fell  into  the  son's  possession 
in    his  life-time.     2  Saund.  7,  note.     The  I 


preamble  of  the  statute  of  fraudulent  de- 
vises, speaks  only  of  the  creditor*  of  the 
devisor,  and  makes  void  the  devise  as  to 
such  creditors.  This  decision  was  founded 
upon  an  equitable  construction  of  the  stat- 
ute ;  because,  if  the  devise  had  not  been 
made,  the  creditor  would  have  been  entitled 
to  satisfaction  of  his  debt  out  of  the  re- 
version ;  which,  in  that  case,  would  have 
descended  to  the  heir  at  law  of  the  father. 
Our  Statute  of  Frauds  is,  in  its  terms, 
large  enough  to  embrace  all  such  cases* 
without  any  equitable  construction. 

In  the  case  of  Haslington  v.  Gill,  reported 
in  a  note  to  Jerman  v.  Woollaton,  3  Term 
Rep.  620,  the  husband  and  wife,  before 
marriage,  joined  in  a  conveyanc«^  to  a  trus- 
tee, of  a  stock  of  cows,  to  hold  to  the  sep- 
arate use  of  the  wife;  and  the  husband 
covenanted  to  permit  the  wife  to  enjoy  the 
property  to  her  separate  use,  and   to   carry 

on  the  trade  of  a  cow  keeper  and  milk 
230      seller,  for  her  separate  *benefit.     The 

cows  belonged  to  the  wife.  After  the 
marriage,  she  enjoyed  the  use  of  the  cows, 
according  to  the  terms  of  the  deed ;  and  a 
creditor  of  the  husband  took  them  in  ex- 
ecution ;  and  the  trustees  sued  the  sheriff, 
and  recovered.  The  Court  put  the  case 
upon  the  ground  that  the  deed  was  made 
for  valuable  consideration,  and  that  the 
possession  was  consistent  with  the  term» 
of  the  conveyance.  But  all  admitted,  that 
if  the  husband  had  enjoyed  the  use  of  the 
property,  so  that  the  possession  would  have 
been  inconsistent  with  the  terms  of  the 
deed,  the  conveyance  would  have  been  void 
as  to  the  husband's  creditors.  Lord  Mans- 
field said,  ''If  the  settlement  had  t>een 
made  after  marriage,  or  the  husband  had 
cariied  on  the  trade  in  bis  own  name,  and 
contracted  debts  in  it,  that  would  have 
varied  the  case."  Willes  was  of  the  same 
opinion.  Ashhurst  said,  **The  possession 
alone  of  the  wife  does  not  make  this  trans- 
action fraudulent;  for,  it  was  consistent 
with  the  deed  of  settlement."  And  Buller 
said,  ''It  has  been  frequently  determined, 
that  possession  alone  is  not  evidence  of 
fraud.  The  transaction  must  be  shewn  to 
be  fraudulent  from  other  circumstances.  If 
the  possession  be  inconsistent  with  the 
conveyance,  that  is  evidence  of  iraud. 
But  here  the  possession  is  consistent  with 
the  deed." 

The  terms  of  the  statute  and  these  cases, 
I  think,  completely  justify  the  construction 
contended  for  by  the  counsel  for  the  appel- 
lees. No  case  has  occtirred  in  this  Court, 
^hich  can  be  supposed  to  have  involved 
this  question,  except  that  of  Prior  v.  Kin- 
ney, 6  Munf.  510,  in  which  a  creditor  of 
the  husband  sought  to  impeach  a  convey- 
ance made  by  the  wife,  on  the  eve  of  mar- 
riage. Neither  the  arguments  ot  the 
counsel,  nor  the  reasoning  of  the  Court, 
are  given  in  the  report  of  the  case,  and  it 
is  probable  that  the  reporter  was  not  pres- 
ent, and  had  no  reference  to  any  sources  of 
information,  but  the  record.  The  facts  of 
the  case  are  imperfectly  reported,  and  the 
decision    of   the    Court  was   made  without 

much  time  for  consideration;  the 
231       case  *being  argued  on  the  16th,  and 

decided  on  the  18th  of  February. 
Upon    examining    the  record,  I    find    that 
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the  canae  was  heard  on  the  bill,  answers 
and  replication,  without  any  evidence 
whatever.  The  answers  were,  in  all  mate- 
rial particulars,  responsive  to  the  interroga- 
tories of  the  bill,  and  were  therefore 
evidence,  and  the  only  evidence,  in  the 
cause.  It  appeared  that  two  days  before 
the  marriage  of  Peggy  Lewis  to  Allen 
Prior,  she,  (in  consequence  of  a  previous 
agreement  with  her  sister  £liz.  Lewis,  that 
whichsoever  of  them  died  or  married  first, 
the  other  should  have  all  her  property, ) 
conveyed  all  her  property  to  the  said  Eliz- 
abeth. The  consideration  above  mentioned 
was  not  expressed  in  the  deed ;  but  the  bill 
called  for  a  discovery  of  the  real  considera- 
tion. This  deed  was  recorded  on  the  proof 
of  one  witness,  and  of  the  hand-writing  of 
another,  who  was  dead.  The  answer  of 
Elizabeth  Lewis  states,  that  'Hhis  defend- 
ant, after  the  said  intermarriage  of  her 
sister  Peggy  with  Allen  Prior,  lived  with 
her  sister  and  the  said  Prior,  and  since 
that  time  has  continued  to  live  partly  with 
the  said  Prior,  and  occasionally  with  her 
brother-in-law  Andrew  Lewis:  that  she 
hath  allovved  her  brother-in-law  Allen 
Prior,  to  have  the  use  of  the  negroes  ex- 
cept two,  Maria  and  Charlotte."  The  an- 
swer of  Allen  Prior  states,  that  the 
conveyance  was  made  with  his  privity :  that 
the  slaves,  except  Maria  and  Charlotte, 
have  generally  been  in  the  use  and  employ- 
ment of  this  defendant,  loaned  by  the  said 
Elizabeth  Lewis,  for  the  use  and  con- 
venience of  her  sister  Mrs.  Prior;  the  said 
Elizabeth  occasionally  residing  with  this 
defendant,  and  exercising  acts  of  owner- 
ship over  the  said  slaves :  that  the  slaves 
taken  in  execution  (being  those  conveyed 
by  the  deed,  and  taken  September  10, 1803, ) 
had  then  never  been  in  his  possession,  but 
were  in  the  possession  and  employment  of 
Col.  Andrew  Lewis,  the  brother  of  Eliza- 
beth, and  who  then  resided  with  the  said 
Andrew.  The  marriage  was  on  the  25th  of 
May,  1803,  and  the  subpoena  at  the  suit  of 

Prior's  creditor  issued  on  the  1st 
232      of  April,  1809.     *Thc  deed  in  question 

was  made  upon  a  valid  and  valuable 
consideration.  But,  if  the  Court  had  con- 
sidered that  possession  had  continued  with- 
out interruption  in  Peggy  Lewis  before  her 
marriage,  and  of  Prior  after,  by  virtue  of 
the  loan  admitted  in  both  answers,  they 
must  have  decided  in  favor  of  the  creditor, 
under  the  provision  of  the  Statute  of  Frauds 
in  relation  to  loans,  even  if  upon  the  other 
provisions  of  the  statute,  a  creditor  of  the 
husband  could  not,  under  other  circum- 
stances, in  any  case  impeach  a  conveyance 
made  by  the  wife  before  marriage,  with 
the  assent  of  her  husband.  The  Court, 
therefore,  must  have  considered  that  the 
possession  of  the  property  accompanied  the 
deed,  and  remained  with  the  grantee  (re- 
siding at  Andrew  Lewis's)  from  the  time 
of  the  executioii  of  the  deed  on  the  23d  of 
May,  1803,  until  taken  in  execution  in  Sep- 
tember, 1803;  and  that  after  it  came  to  the 
hands  of  Prior,  the  donee  resided  usually 
with  him,  and  exercised  acts  of  ownership 
over  it,  and  had  such  a  possession  of  it,  as 
not  only  to  take  the  case  out  of  the  clause 
of  the  statute  in  relation  to  loans,  but  upon 
the  whole  case,  to  negative  the  charge  that 


there  had  been  any  possession  inconsistent 
with  the  terms  of  the  deed ;  so  as  to  leave 
no  ground  for  the  imputation  of  fraud. 
There  was,  therefore,  no  occasion  to  decide 
the  question  under  consideration ;  and  if 
the  Court  had  considered  and  decided  it, 
they  would  sureLy  have  given  their  reasons 
for  their  judgment  upon  a  question  so  im- 
portant and  entirely  new  with  us. 

Our  statute  avoiding  unrecorded  deeds  as 
to  **all  creditors  and  subsequent  pur- 
chasers," presents  the  same  question  as  the 
Statute  of  Frauds  and  Perjuries,  as  to  what 
description  of  creditors  and  purchasers  were 
intended  to  be  protected.  The  only  differ- 
ence in  the  description  of  creditors  and  pur- 
chasers in  these  statutes,  is,  that  the  latter, 
in  terms,  limits  its  operation  to  such  only 
as  may  be  injured  by  the  fraudulent  con- 
veyance in  any  way;  the  former  embraces 
^^all  creditors  and  purchasers,"  without 
any  limitation  in  the  terms  of  the  law. 
But    the    operation     of    the    law    is 

233  ^necessarily  limited  by  the  nature  of 
the   subject,  to  such  as  may   in    any 

way  be  injured  by  the  existence  of  the  un- 
recorded deed. 

The  case  of  Pierce  v.  Turner,  5  Cranch's 
Rep.  154,  was  strongly  relied  upon  by  the 
counsel  of  the  appellees,  as  establishing  a 
contrary  doctrine,  as  to  the  invalidity  of 
unrecorded  deeds.  The  decision  in  that 
case  limits  the  application  of  the  words 
^'all  creditors  and  subsequent  purchasers" 
in  the  statute  regulating  conveyances,  to 
creditors  of,  and  purchasers  from,  the 
grantor  only,  in  all  possible  cases. 

The  consequences  of  this  doctrine  are  so 
important,  as  to  justify  and  call  for  a  critical 
and  careful  examination  of  every  argument 
urged  in  support  of  it. 

The  Court,  after  stating  the  case,  say, 
**The  deed  not  having  been  recorded  within 
the  time  prescribed  by  law,  it  is  contended 
by  the  plaintiff  in  error,  that  the  same 
became  void,  as  to  the  creditors  of  C. 
Turner"  (the  husband)  ^* whose  rights  re- 
mained unimpaired  by  that  deed,  in  the 
same  manner  as  if  it  had  never  been  made ; 
in  which  case,  it  is  not  denied  that  an 
absolute  estate"  (in  the  personal  property) 
*^  would  nave  vested  in  the  husband,  on  his 
marriage.  This  argument  proceeds  upon 
the  grounds,  that  by  the  words  all  creditors 
and  subsequent  purchasers,  is  meant  as 
well  the  creditors  of  the  grantee  and  sub- 
sequent purchasers  under  him,  as  those  who 
might  derive  title  under  the  grantor"  (that 
is,  creditors  of,  and  purchasers  from,  the 
grantor,)  ^'although  the  words  are  certainly 
broad  enough  to  comprehend  the  whole,  it 
is  believed  by  a  majority  of  the  Court,  that 
the  construction  should  be  such  as  to  limit 
the  application  of  them,  to  the  creditors  of, 
and  subsequent  purchasers  from,  the 
grantor.  In  no  case  but  one,  where  a  title 
can  be  set  up  for  the  grantee  paramount 
the  deed,  can  it  ever  be  the  interest  of  a 
creditor  of  the  grantee  to  insist  upon  such 
a  construction  as  is  insisted  upon  in  this 
icase)  for  as  he"  (the  creditor  of  the 
grantee)  '*must  (in  alt    other   cases) 

234  derive  his  title    under    *^the   deed,  if 
it  be  void  as  to   him,"  (the   creditor 

of  the  grantee)  '*it  is  impossible  for  him  to 
found    a  claim    upon    it    in    right   of   the 
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grantee,  whose  only  title  is  uader  the  deed. 
It  would  be  strange,  that  a  deed  should  be 
binding  upon  the  grantee  and  his  heirs, 
and  yet  be  void  as  to  a  person  claiming 
under  him  for  valuable  consideration;" 
(creditors  of,  or  purchasers  from,  the 
grantee:)  **and  yet  such  would  be  the  con- 
sequence, if  the  words  all  creditors  and 
subsequent  purchasers,  should  be  under- 
stood to  apply  to  persons  claiming  under  the 
grantee,"  (his  creditors  and  purchasers 
from  him)  *  *as  well  as  to  those  claiming  un- 
der the  grantor.  Indeed,  it  would  seem 
repugnant  and  absurd,  to  apply  the  same 
expressions  to  persons,  who,  if  they  claim 
at  all,  must  claim  under  the  deed ;  and  also 
to  those  who  claim  against  the  deed.  In 
the  latter  case,  the  invalidity  of  the  deed 
is  consistent  with  the  claim;  in  the 
former,  it  is  destructive  of  it." 

The  Court  here  assume,  that  the  plain- 
tiff's claim  asserted  as  a  general  proposi- 
tion, that  by  force  ot  the  statute,  an  un 
recorded  deed  was  void  as  to  the  creditors 
of,  and  purchasers  from,  the  grantee,  in  all 
cases;  which,  if  not  true  as  to  all  cases, 
was  not  true  as  to  any;  and  then  shew  that 
this  proposition  is  absurd  in  cases  where  the 
grantee  had  no  title  prior  to  the  deed, 
and  would  not  have  had  any  title  if 
the  deed  had  not  been  made,  or  is  void ; 
and  therefore  not  true,  even  in  cases  in 
which  the  grantee  had  a  prior  title,  or  but 
for  the  making  of  the  deed,  would  have 
acquired  a  title  by  operation  of  law.  This, 
I  think,  is  the  substance  of  the  argument, 
although  I  confess  that  I  have  had  some 
difficulty  in  comprehending  it. 

The  argument  on  the  part  of  the  plain- 
tiff did  not  assert  the  proposition  imputed 
to  it ;  nor  was  that  proposition  necessary 
to  support  it.  It  asserted  only,  that  an  un- 
recorded deed  was  void  as  to  the  creditors 
ot,  and  purchasers  from,  any  person  upon 
whom  an  interest  would  have  devolved,  if 
the  deed  had  not  been  made,  and  out  of 
which  the  creditors  would  have  been,  in 
that  case,  entitled  to  claim  satisfac- 
23S  tion  *of  their  debts,  whether  the 
debtor  was  a  grantee  under  the  deed 
or  not;  they  claiming  under  him,  not  as 
grantee,  but  as  one  upon  whom  a  better 
title  would  have  devolved  by  law,  if  the  deed 
had  no  existence  in  fact  or  in  point  of  law. 
In  such  a  claim  there  is  no  more  incon- 
sistency, than  in  the  ordinary  case  of  a 
claim  by  the  creditors  of,  or  a  purchaser 
from,  a  grantor,  who  claim  under  him,  al- 
though he  and  his  heirs  are  bound  by  the 
deed,  and  have  no  estate  in  themselves. 
In  the  case  which  the  Court  had  under  con- 
sideration, the  husband  was  a  grantee  of 
a  life  estate  in  his  wife's  land.  If  her 
whole  property  had  been  settled  to  her 
separate  use,  he  would  not  have  been  a 
grantee  but  a  grantor,  to  the  extent  of  his 
marital  rights;  and  not  one  word  of  this 
argument  would  have  been  applicable  to  the 
case.  And  can  it  be  seriously  contended, 
that  the  Legislature  intended,  that  if  the 
husband  took  nothing  by  the  deed,  and  so 
was  not  a  grantee,  it  should  be  void  as 
to  his  creditors  or  purchasers  from  him ; 
and  good,  if  he  took  some  trifling  interest 
under  the  deed,  which  would  not  have  de- 
volved upon  him,  by  virtue   of  his   marital 


rights,  and  so  was  a  grantee?  Suppose  a 
father  were  to  convey  his  estate,  by  an 
unrecorded  deed,  to  a  stranger,  and  retain 
the  possession  until  his  death ;  and  his  heir 
at  law  then  to  enter  upon  and  enjoy  the 
estate,  and  sell  to  a  purchaser  without  no- 
tice; would  not  such  a  purchaser  or  judg- 
ment creditor  of  the  heir  be  entitled  against 
the  grantee  of  the  father?  I  think  it  clear 
that  they  would.  In  such  case  the  beir 
would  not  be  a  grantor.  So,  if  the  father 
were  to  convey  by  an  unrecorded  deed  to 
an  only  child,  an  estate  for  life  or  years, 
with  remainder  to  another  in  fee,  and  to 
retain  the  possession  during  his  life,  and 
upon  the  death  of  the  father,  the  son  en- 
tered and  held  and  enjoyed  the  estate,  aad 
sold  it  to  a  purchaser  without  notice,  or 
a  creditor  by  judgment  against  the  son  ex- 
tended the  land;  would  the  circumstance 
that  the  son  was  a  grantee  of  a  particular 
estate,  vary  the  rights  of  the  purchaser  and 
creditor,  from  what  they  would  be  in  the 
former  case?  I  can  see  no  difference 
236  in  the  cases.  *In  both,  the  parties 
claiming  under  the  heir  would  claim 
under  him  as  heir,  and  not  as  grantee,  en- 
joying an  estate  which  would  have  devolved 
on  him  by  operation  of  law,  if  the  deed 
had  not  been  made.  The  case  of  a  hus- 
band, in  respect  to  the  personal  property 
of  his  wife  coming  to  his  possession,  ii 
the  same  as  that  of  an  heir,  in  respect  to 
real  property. 

The  expressions  in  this  paragraph,  *'mu8t 
derive  his  title  under  the  deed,"  **to  per- 
sons claiming  under  the  grantee,"  and  *'if 
they  claim  at  all,  must  claim  under  the 
deed,"  although  applicable  to  creditors  of, 
and  purchasers  from,  a  grantee,  who,  if 
the  deed  had  not  existed,  would  have  no 
title  whatever,  have  no  application  to  the 
creditors  of,  or  purchasers  from,  one  (an 
heir,  for  Instance,  or  a  husband,)  who,  but 
for  the  deed,  would  have  a  title,  although  a 
grantee,  or  if  a  grantee,  would  have  had 
a  better  title  by  law  than  by  the  deed;  un- 
less the  proposition  which  involves  the 
question  under  consideration  is  assumed  as 
true,  to  wit,  that  wherever  the  heir  or  hus- 
band is  a  grantee,  their  creditors  or  pur- 
chasers from  them  must  claim  under  the 
deed,  and  cannot  claim  against  it.  Even 
if  that  were  admitted,  as  it  is  not,  it  would 
not  follow  that  it  would  be  applicable  to  a 
case,  in  which  the  heir  or  husband  claimed 
nothing  under  the  deed,  and  was  not  a 
grantee. 

The  Court  proceeds,  '*It  may  be  said, 
however,  that  these  observations  are  inap- 
plicable to  this  particular  case,  because 
the  creditors  of  the  husband  do  not  claim 
under  but  against  the  deed,  and  in  this 
respect,  stand  upon  the  same  ground  as 
the  creditors  of  the  grantor.  But  in  every 
other  case  that  can  be  stated,  the  invalidity 
of  the  deed  is  applicable  to  the  grantor  or 
those  claiming  under  him,"  (creditors  of, 
or  subsequent  purchasers  from,  him,)  *'and 
to  no  others.  By  what  rule  of  construction, 
can  the  same  words  have  a  more  extended 
meaning,"  (than  the  creditors  of,  and  pur- 
chasers from,  the  grantor,)  *'so  as  to  be 
applied  to  persons  who  claim  in  right  of  a 
party  to  the  same  deed,  'other  than  the 
grantor?" 
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*The  argument  in  thi»  sentence  is, 
that  the  case  then  under  considera- 
tion, in  which  the  husband  was  a  grantee, 
was  the  only  case  that  could  be  stated,  in 
which  the  deed  could  he  held  to  be  invalid 
as  to  any  creditors  or  purchasers,  except 
those  of  and  from  the  grantor;  and  there- 
fore the  terms  creditors  and  purchasers, 
ought  not  to  be  extended  to  that  particular 
and  single  case.  It  seems  to  me,  that  both 
the  premises  and  the  conclusion  of  this 
proposition  are  incorrect.  Besides  the  cases 
of^he  invalidity  of  deeds,  as  to  the  cred- 
itors of,  and  purchasers  from,  the  grantor, 
and  the  particular  case  of  the  creditors  of, 
and  purchasers  from,  a  husband,  who  is  a 
grantee  in  the  deed,  there  are  the  cases  of 
the  creditors  of,  and  purchasers  from,  an 
heir,  to  whom  a  particular  estate  is  con- 
veyed by  the  ancestor,  with  remainder  to 
another;  and  of  the  heir,  when  the  estate 
is  conveyed  by  the  ancestor,  and  nothing 
is  conveyed  to  him ;  and  of  a  conveyance 
by  the  wife  to  a  trustee  for  her  separate 
use,  or  absolutely  to  a  stranger,  the  hus- 
band taking  nothing  under  the  deed,  to 
which  this  invalidity  is  applicable,  as 
before  mentioned.  In  these  two  last  cases, 
the  words  of  the  statute  would  not  be  ap- 
plied **to  persons  who  claim  in  right  of  a 
party  to  the  same  deed,  other  than  the 
grantor." 

All  these  cases  of  the  creditors  of,  and 
the  purchasers  from,  the  grantor,  heir  and 
husband,  when  the  grantee  is  a  stranger, 
or  when  the  heir  or  husband  are  grantees 
of  particular  interests  less  than  they  would 
have  taken  by  operation  of  law,  fall  within 
one  general  rule :  that  the  deed  is  void  as 
to  all  creditors  and  purchasers,  who,  but 
for  its  existence,  would  have  a  right  to 
subject  the  property  to  their  debts,  or  would 
have  had  a  good  title  by  their  purchases. 
This  is  the  literal  effect  of  the  terms  **all 
creditors  and  snbsequen  t  purchasers. ' '  The 
word  all  is  used,  not  as  contradistinguish- 
ing creditors  from  subsequent  purchasers; 
but  applies  to  all  subsequent  purchasers, 
as  well  as  to  all  creditors.  If  the  inten- 
tion of  the  Legislature  had  been  to  confine 
these  words  to  creditors  of,  and  pur- 
238  chasers  from,  "^the  grantor,  the  lan- 
guage would  have  been,  *  ^creditors  of, 
and  subsequent  purchasers  from,  the 
grantor."  If  in  truth,  as  the  Court  sup- 
posed, no  possible  cases  could  exist,  besides 
that  of  the  creditors  of  a  grantor,  or  pur- 
chasers from  him,  in  which  the  existence 
of  the  deed  could  prejudice  the  creditors  of, 
or  purchasers  from,  any  other  person,  ex- 
cept only  in  the  single  case  of  a  husband 
and  wife,  in  which  the  husband  was  a 
grantee,  it  would  afford  no  shadow  of  rea- 
son for  excluding  the  latter  case  from  the 
operation  of  the  statute,  for  that  cause  only ; 
especially  if  it  came  both  within  the  words 
and  reason  of  the  law.  I  have  noted  in 
parenthesis  my  understanding  of  the  mean- 
ing of  the  Court  in  the^  expressions  which 
they  used.  If  they  meant  by  **tho8e  claim- 
ing under  him,"  the  creditors  of  those 
claiming  under  the  grantor  by  operation 
of  law,  it  would  embrace  the  creditors  of 
^eir  and  husband,  who  claim  under  the  an- 
cestor and  wife,  alike  by  operation  of  law, 
and  would  put  an  end  to  the  argument. 


The  Court  proceeds,  **If  the  deed  in  ques- 
tion had  granted  to  Charles  Turner  (the 
husband)  an  estate  in  fee  as  to  the  land, 
and  for  life  in  respect  to  the  slaves,  would 
it  have  been  void  as  to  simple  contract 
creditors,  who  could  only  go  against  the 
personal  estate,  and  good  as  to  specialty 
creditors,  who  might  subject  the  real  as- 
sets? And  yet,  if  the  deed  be  void  at  all 
as  to  the  creditors  of  the  husband,  it  must 
be  so  throughout;  in  which  case  it  might 
well  be  doubted,  whether  the  land  could 
be  made  liable  to  the  payment  of  the  hus- 
band's debts.  Or,  to  present  the  question 
in  a  less  doubtful  shape,  would  the  deed 
be  void  as  to  a  purchaser  from  the  husband 
of  the  slaves,  and  good  as  to  a  purchaser 
of  the  land?" 

The  Court  here  state,  that  if  the  deed 
be  void  at  all,  it  must  be  void  thoughout; 
by  which  they  mean,  that  it  must  be  void 
as  to  all  the  creditors  of  the  husband,  sim- 
ple contract  as  well  as  specialty  creditois, 
if  void  as  to  any  of  his  creditors.  They 
did  not  mean  to    say,    that    a  deed    cannot 

be  void  as  to  a  part  of  the  subject 
239      conveyed,    and    good  *as  to   another 

part.  Their  expressions  do  n^^t  im- 
port that;  and  it  is  clear,  that  a  deed  may 
be  good  as  to  a  part  of  the  subject  con- 
veyed, and  void  as  to  a  part.  As,  if  a  man 
were  to  make  a  voluntary  conveyance  of 
two  estates  to  one  person,  and  the  grantee 
afterwards  sold  one  to  a  purchaser  for  value, 
and  the  grantor  sold  the  other,  the  original 
deed  would  be  good  as  to  the  property  and 
the  purchaser  of  it,  sold  by  the  grantee, 
and  void  as  to  the  property  and  the  pur- 
chaser of  it,  sold  by  the  grantor.  Or,  if 
two  estates  were  conveyed  to  one  person  by 
an  unrecorded  deed,  and  the  grantor  sold 
one  to  a  purchaser  without,  and  the  other 
to  a  purchaser  with,  notice  of  the  unre- 
corded deed,  the  unrecorded  deed  would  be 
good  as  to  the  estate  purchased  with  notice, 
and  void  as  to  that  purchased  without  notice. 
The  Court  were  certainly  right  in  saying, 
that  if  the  deed  be  void  as  to  a  part  of  the 
creditors  of  the  husband,  it  must  be  void 
as  to  all  of  his  creditors;  and  they  have 
stated  a  rase,  in  which  they  seem  to  take 
it  for  granted  that  the  deed  would  be  void 
as  to  the  simple  contract  creditors,  and 
good  as  to  the  specialty  creditors,  if  the 
statute  was  applied  to  the  creditors  of  the 
husband ;  the  case  of  a  claim  by  the  cred- 
itors after  the  husband's  death,  in  which 
case  the  simple  contract  creditors  could,  if 
the  deed  were  void,  pursue  the  personal 
property,  but  not  the  real ;  whilst  the  spe- 
cialty creditors  could  pursue  the  real,  upon 
the  ground  that  the  deed  was  good  as  to 
that  subject.  The  deed  would  be  good  as 
to  the  land,  against  and  in  favor  of  all 
creditors  of  the  husband ;  because  as  to  that 
subject,  it  could  not  injure  them,  and  if 
avoided,  the  title  would  remain  in  the  wife, 
unaffected  by  the  marital  rights  of  the 
husband,  and  as  to  the  land,  both  specialty 
and  simple  contract  creditors  would  have  an 
equal  right  to  subject  the  land  in  the  hus- 
band's life-time,  by  obtaining  judgments 
and  extending  it,  which  is  the  only  way  in 
which  it  could  be  reached.  As  to  the  per- 
sonal property,  the  deed  would  be  void, 
because  it  injured  the  creditors  of  the  hus- 
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band ;  aad  that   as    to   all   creditors, 

240  both  simple  *cofitract  and    specialty, 
both  of  who  could    aubiect    it,  either 

in  the  life -time  of  the  husband,  or  after  his 
death.  The  simple  contract  creditors,  after 
the  husband's  death,  could  not  reach  the 
land,  not  because  the  deed  had  not  the 
same  effect  as  to  both  classes  of  creditors ; 
but  because,  upon  general  principles  of  law, 
a  simple  contract  creditor  cannot  subject 
the  real  assets,  even  where  there  is  no 
question  as  to  the  title.  As  to  the  real 
property,  therefore,  the  deed  would  be  good 
throughout,  that  is,  as  to  all  creditors  of 
the  husband ;  and  as  to  the  personal  prop- 
erty, it  would  be  void  throughout  as  to  all 
the  husband's  creditors;  and  the  dilemma 
supposed  by  the  Court  could  not  exist,  to 
wit,  that  a  case  might  occur  in  which  it 
might  be  necessary  to  hold,  if  the  statute 
embraced  the  husband's  creditors,  that  it 
was  void  as  to  some  creditors,  and  good  as 
to  others.  The  Court  say,  that  it  may  be 
doubted  in  that  case,  whether  the  land 
could  be  made  liable  for  the  husband's  debts, 
without  suggesting  the  grounds  of  the 
doubt.  I  cannot  conceive  any  other  ground, 
than  that  of  the  hardship  to  the  wife;  but, 
this  would  go  to  repeal  the  statute  fn  toto ; 
for,  no  grantee  loses  the  property  by  fail- 
ing to  record  his  deed,  without  the  same 
hardship.  This  burthen  is  thrown  upon 
the  wife,  to  save  creditors  and  purchasers 
from  injury,  which  they  would  have  no 
other  means  of  avoiding ;  whereas  the  wife 
might  prevent  any  injury  to  any  person, 
by  having  the  deed  recorded  as  the  law 
requires.  The  Court  present  the  question 
without  answering  it;  as  if  there  was  no 
doubt  as  to  the  answer,  whether  in  such 
case,  the  deed  would  be  good  as  to  a  pur- 
chaser of  the  land  from  the  husband,  and 
void  as  to  the  purchaser  of  the  slaves.  I 
think  it  would;  and  that  it  would  be  no 
more  than  the  common  case  of  a  deed  void 
as  to  one  subject  conveyed,  and  good  as  to 
another ;  or  void  as  to  the  purchaser  of  a 
part,  and  good  as  to  the  purchaser  of  an- 
other part.  The  Court  proceeds,  ''Let  the 
true  interpretation  of  the  words  all  cred- 
itors and  subsequent  purchasers,  be  once 
ascertained,  and    every   difficulty    in 

241  the    case    is   at  an    end."    *A11    the 
difficulties   alluded  to    by  the   Court, 

arose  from  the  assumption  of  the  proposi- 
tion as  true,  that  a  creditor  can  claim  noth- 
ing which  his  debtor  could  not  claim; 
which  was  the  very  question  to  be  decided. 
They  proceed,  **If  they  are  construed  to 
mean  the  creditors  of  the  grantor  or  subse- 
quent purchasers  from  him,  then  the  deed 
being  good  between  the  parties  to  it,  no 
estate  vested  in  C.  Turner,  but  such  as  the 
deed  itself  passed  to  him.  The  title  of  his 
creditors  being  clearly  derivative,  if  he  had 
no  title  under  the  deed,  (and  being  him- 
self bound  by  it,  he  could  have  none  which 
was  inconsistent  with  it, )  then  his  creditors 
can  have  none.  But,  if  he  had  a  title 
incompatible  with  that  granted  by  the  deed, 
then  he  was  not  bound  by  the  deed,  con- 
trary to  the  statute  which  declares  that  he 
was  bound.  If  his  creditors  have  any  such 
title,  it  cannot  be  derived  from  him,  when 
in  point  of  law,  he  had  none  in  himself; 
and  independent  of  his    title,  it  is    impos- 


sible to  shew  any  in  them:"  that  *'a  sub- 
sequent purchaser,  with  notice  of  a  prior 
unrecorded  deed,  is  bound  by  it;  and  the 
husband,  being  a  subsequent  purchaser,  had 
not  only  notice,  but  was  a  party  to  the 
prior  unrecorded  deed ;  and  if  the  creditors 
claim  an  estate  in  his  right,  (by  virtue  of 
his  marital  rights,)  they  claim  against  bis 
notice  of  the  prior  deed,  to  which  he  was 
a  party;  which  would  be  repugnant  to  the 
plain  meaning  and  spirit  of  the  law."  The 
Court  did  not,  for  a  moment,  advert  to  ^he 
policy  on  which  the  law  was  founded; 
which  is  the  best  if  not  the  only  criterion 
for  determining  its  spirit. 

The  doctrine  that  a  deed  may  be  good 
as  to  the  party,  and  binding  upon  him  and 
his  heirs,  and  v^id  as  to  others,  is  perfectly 
familiar,  both  under  the  statutes,  and  at 
common  law;  and  by  force  of  our  statute 
of  frauds  and  perjuries,  creditors  may  have 
satisfaction  out  of  property,  to  which  their 
debtor  never  had  any  sort  of  title ;  as  in 
the  case  of  a  loan  by  an  unrecorded  deed, 
or  by  parol,  for  more  than  five  years.  It  is 
competent    to  the  Legislature    to    enable  a 

creditor  to  claim  satisfaction  out  of 
242      ptoperty,  to    which    *his  debtor   has 

no  title,  and  could  assert  no  sort  of 
claim.  The  only  question  is,  whether  they 
have  intended  to  do  this,  in  the  particular 
case;  and  if  they  have,  it  is  no  ground  for 
refusing  to  execute  the  law,  to  say,  that 
the  creditor  can  only  claim  under  the  debtor; 
and  that,  therefore,  the  creditor  can  claim 
nothing,  which  the  debtor  could  not.  This 
argument  is  as  completely  applicable  to 
our  statute  respecting  loans,  as  to  the  case 
of  husband  and  wife,  and  more  bo;  for, 
if  the  loan  were  not  made,  there  would  be 
no  title  by  which  the  property  would  belong 
to  the  loanee.  But,  in  the  case  of  hus- 
band and  wife,  if  the  deed  were  not  made, 
her  personal  property  would  devolve  on  him 
by  law;  and  in  favor  of  creditors  of,  and 
purchasers  from,  the  husband,  that  title  is, 
in  contemplation  of  law,  vested  in  him, 
unless  notice  of  the  deed  which  intercepts 
it,  is  given  by  recording  it  as  the  law 
directs.  In  like  manner,  the  possession 
of  the  loanee,  though  it  gives  no  title  to 
him,  yet  in  contemplation  of  law,  gives 
him  title  so  far  as  his  creditors  are  con- 
cerned. The  argument  of  the  Supreme 
Court  proves  too  much.  It  would  apply  to 
the  ordinary  case  of  the  creditors  of  the 
grantor.  He  is  a  party  to  the  deed,  is 
bound  by  it,  and  can  set  up  no  title  incon- 
sistent with  it;  and  his  creditors  claim 
under  him,  in  the  same  sense  as  the  cred- 
itors of  the  husband  claim  under  him. 

The  Court  declared  that  tney  felt  some 
difficulty  in  consequence  of  the  decision  in 
Anderson  v.  Anderson,  2  Call,  198;  but  con- 
tented themselves  with  saying,  that  with 
regard  to  the  point  under  consideration, 
that  decision  was  believed  to  be  right«  and 
proceed  to  shew  upon  what  grounds.  The 
Court  of  Appeals  psoceeded  solely  upon  the 
ground,  that  it  was  an  agreement  in  con- 
sideration of  marriage,  void  for  want  of 
recording.  I  am  not  satisfied  with  the  rea- 
soning of  the  Supreme  Court,  to  prove  the 
decision  of  the  Court  of  Appeals  right,  in- 
dependent of  the  statute;  and  think  that 
the  wife  would  have  succeeded,  if  the  stat- 
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ate  bad  not  been    in    her   way.    The   case 
was    this:    The     intended     husband     ex- 
ecuted     an    inatrnment     of    writing 

243  ^agreeing    to    settle    her     property, 
(which  consisted  of  slaves,)  upon  the 

intended  wife.  This  paper,  although  re- 
corded, was  not  recorded  within  the  time 
prescribed  by  law ;  and  was  held  to  be  no 
impediment  to  the  creditors  of  the  hus- 
band. The  wife  filed  her  bill  against  her 
husband  and  his  creditors,  for  the  purpose 
of  protecting  the  property  against  the  claims 
of  the  latter.  It  was  argued  on  the  part  of 
the  plaintiffs,  that  it  was  clear  that  if  the 
husband  only  was  concerned,  relief  would 
be  given  against  him,  and  that  his  credit- 
ors could  only  have  the  same  rights  that 
he  had:  that  the  failure  to  record  the  in- 
strument was  a  fraud  in  the  husband:  that 
there  was  a  distinction  between  the  prop- 
erty of  the  wife  and  the  husband;  and  that 
the  husband  was  a  trustee  for  the  wife. 
The  counsel  for  the  defendants  relied  upon 
the  force  of  the  Act  of  Assembly  as  avoid- 
ing the  instrument.  The  Court  propounded 
and  decided  that  as  the  only  question  on 
the  merits  of  the  case.  If  there  had  been 
no  law  requiring  marriage  settlements  to 
be  recorded,  or  if  a  settlement  of  the  wife's 
property  upon  her,  or  rather  his  agreement 
to  settle  it,  was  valid  against  the  husband's 
creditors  without  recording,  then  clearly 
the  husband  was  a  trustee  for  the  wife  by 
force  of  the  agreement,  and  that  trust  at- 
tached upon  the  property,  the  moment 
his  marital  rights  gave  him  the  legal 
title;  a  trust  which,  if  not  avoided  by  the 
statute,  a  Court  of  Equity  would  have  been 
bound  to  enforce,  both  against  the  husband 
and  his  creditors,*  unless  the  possession 
had  been  inconsistent  with  the  deed.  In 
a  Conrt  of  E^quity,  the  rights  of  all  parties 
were  precisely  the  same,  whether  the  hus- 
band or  any  other  was  trustee;  and  the 
bare  legal  title  in  the  husband,  was  no 
more  subject  to  the  claims  of  his  creditors, 
than  any  other  legal  title  which  he  might 
hold  in  trust  for  any  stranger. 

The  Court,  in  Pierce  v.  Turner,  after 
coming  to  the  conclusion  that  unrecorded 
deeds  are  void,  only  as  to  the  creditors  of 
the  grantor,  add,  **That  creditors  of  the 
husband,  or  purchasers  from  him,  may  be 
injured  by  the  construction  which  this 
Court  feels  itself  compelled  to  give  to 

244  *this  law,   need    not    be   denied ;  but 
it  is  not  for  this  tribunal  to  give  them 

relief.  It  might  perhaps  be  well,  if  the 
law  were  so  amended  as  to  render  deeds 
made  in  contemplation  of  marriage,  void, 
in  express  terms,  as  to  the  creditors  of  the 
husband,  and  purchasers  from  him,  in  case 
the  same  should  not  be  recorded  within  the 
time  prescribed  by  law ;"  thus  admitting 
that  the  case  was  within  the  policy  of  the 
law,  as  they  had  already  admitted  that  the 
words  of  the  law  were  broad  enough  to 
embrace  it.  It  seems  to  me,  that  the  nec- 
essary conclusion  was,  that  the  case  was 
within  the  provisions  of  the  statute,  un- 
less that  conclusion  were  clearly  inconsist- 
ent with  some  other  provision  or  obvious 
purpose  of  the  statute. 

Upon  the  best  consideration  that  I  have 
been  able  to  give  to  this  question,  I  think, 
upon  the  words  and  policy  of   the  law,  and 


the  construction  given  to  the  statutes  con- 
cerning analogous  subjects  in  England,  that 
the  statute  of  conveyances  avoids  a  mar- 
riage settlement,  or  an  agreement  made  in 
consideration  of  marriage,  by  which  the 
property  of  either  the  husband  or  wife  is 
settled,  or  agreed  to  be  settled,  if  it  be  not 
duly  recorded ;  both  as  to  the  creditors  of, 
and  purchasers  from,  the  husband  and  wife, 
no  matter  to  which  the  property  originally 
belonged,  if  any  right  which  the  creditors 
or  purchasers  would  have  had,  if  the  deed 
or  agreement  had  not  existed,  would  be 
injuriously  affected  by  the  deed,  if  it  were 
held  to  be  valid. 

It  is  not,  however,  very  material  to  the 
decision  of  this  case,  that  the  Court  should 
come  to  this  conclusion,  since  I  think,  as 
indeed  was  admitted  by  one  of  the  appel- 
lant's counsel,  that  the  paper  in  question 
was  neither  a  marriage  settlement,  or  cove- 
nant, or  agreement,  in  consideration  of 
marriage.  The  case  therefore  turns  upon 
the  effect  of  the  statute  of  fiauds;  and  in 
considering  it  in  that  view,  several  distinct 
questions  occur. 

The  first  of  these  is,  whether  the  posses- 
sion of  the  property  was  inconsistent  with 
the  terms  of  the  deed;  and  if  so,  whether, 
in  the  absence  of  all  proof  as  to  any 
245  agieement  ^between  the  parties,  col- 
lateral to  the  deed  and  varying  its 
effect,  the  deed  would  be  void  as  to  the  hus- 
band's creditors.  Secondly,  whether  such 
proof  of  such  a  collateral  agreement,  is 
admissible;  and  if  not,  whether  the  deed 
in  that  case,  appearing  on  its  face  to  be 
a  conveyance  made  without  a  consideration 
deemed  valuable  in  law,  would  be  good 
against  the  creditors  of  the  husband,  if 
duly  recorded. 

It  appears  that  Mrs.  Birdsong,  being 
about  to  intermarry  with  Jeffries,  who 
was  known  to  be  greatly  involved  in  debt, 
and  on  the  day  of,  and  before  the  marriage, 
executed  to  her  brother  Liand,  then  absent  in 
the  military  service  of  his  country,  an  ab- 
solute and  unconditional  bill  of  sale; 
which  was  written  by  Jeffries  himself, 
conveying  all  her  personal  property,  with- 
out any  consideration  of  money  or  other 
valuable  thing  passing  from  I^and,  either 
expressed  in  the  deed  or  alleged  by  the  par- 
ties. No  change  of  possession  followed 
this  deed,  either  immediately  upon  the  ex- 
ecution of  the  deed,  or  at  any  time  after- 
wards; but,  the  property  remained  in  the 
possession  of  Mrs.  Birdsong  until  her  mar- 
riage, and  afterwards,  in  that  of  Jeffries  her 
husband,  without  interruption,  for  more 
than  three  years,  and  until  it  was  taken  in 
execution  by  a  creditor  of  Jeffries;  and 
was  during  this  time  used  by  Jeffries,  pre- 
cisely as  if  the  deed  had  never  been  made; 
he  exercising  all  acts  of  ownership  over 
it,  except  that  it  does  not  appear  that  he 
sold  any  part  of  it.  This  possession  and 
use  were  with  the  assent  of  Land,  after  he 
was  apprised  of  the  existence  of  the  deed ; 
which  was  soon  after  the  marriage,  and  at 
least  as  soon  as  the  Ist  of  January,  1815; 
for,  the  bond  of  Jeffries  exhibited  by  Land 
bears  date  on  that  day,  and  though  not 
proved,  is  evidence  against  him,  to  shew 
that  he  was  then  appraised  of  the  existence 
of  the  deed ;  although  it  may  not  be  admis- 
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sible  evidence  to  account  for  the  possession 
and  use  of  the  property  by  Jeffries,  so  as 
to  take  the  case  out  of  the  operation  of 
the  Statute  of  Frauds  and  Perjuries.  And 
if  it  were   admissible  .for   that    pur- 

246  pose,  it  *is  obviously  colourable  only. 
Jefifries  was  insolvent,  and  no  secu- 
rity was  required.  The  existence  of  the 
bond  was,  as  far  as  appears,  kept  a  pro- 
found secret.  This  is  alleged  in  the  an- 
swer, and  not  contradicted  by  the  proofs. 
It  was  not  even  witnessed.  The  payment 
of  it  has  never  been  demanded,  and  no 
bond  was  taken  after  that,  although  the 
possession  and  use  continued  as  before. 

Upon  these  facts,  in  the  absence  of  all 
others,  it  is  clear  that  the  possession  was 
inconsistent  with  the  deed;  and  it  cannot 
be  for  a  moment  doubted,  that  such  an  ab- 
solute deed,  the  donor  retaining  the  pos- 
session and  use  without  interruption  for 
upwards  of  three  years,  in  an  ordinary 
case,  would  be  void  as  to  creditors  of  the 
donor,  according  to  the  uniform  decisions 
of  the  Courts  in  England  and  Virginia, 
and  of  the  Supreme  Court  of  the  United 
States;  so  that,  if  Mrs.  Birdsong  had  never 
been  married,  the  deed  in  question,  under 
such  circumstances,  would  have  been  void 
as  to  her  creditors.  And  if  Jeffries  had 
made  such  a  deed  for  the  property  in  ques- 
tion, after  his  marriage,  or  for  his  own 
property,  and  retained  such  a  possession 
and  use  of  the  property,  it  would  have 
been  void  as  to  his  creditors,  and  pur- 
chasers from  him. 

But,  it  was  said  at  the  bar,  first,  that  a 
gift  without  consideration,  or  a  sale  by  the 
intended  wife,  of  her  property,  before  mar- 
riage, with  the  assent  or  knowledge  (which 
is  equivalent  to  assent)  of  her  intended 
husband,  is  good  against  the  husband  and 
against  his  creditors;  that  a  gift  or  con- 
veyance by  the  intended  wife,  with  such 
assent  of  the  intended  husband,  no  matter 
with  what  intent  or  for  what  purpose 
made,  divests  the  legal  title  of  the  wife,  as 
between  the  parties  (even  fraudulent  trans- 
actions being  good  between  the  parties) 
and  prevents  the  husband's  marital  rights 
from  attaching  on  the  property :  that  cred- 
itors claiming  under  the  debtor,  cannot 
claim  what  the  debtor  was  never  entitled  to ; 
that,  therefore,  in  such  case,  the  convey- 
ance does  not  delay,  hinder,  or  defraud 
such  creditors,  as  they  are  not  thereby 
deprived    of  any   right    or    remedy, 

247  *  which  they  were  ever  entitled  to 
as  to  such  property;  and  conse- 
quently, that  the  Statute  of  Frauds  and 
Perjuries  does  not  avoid  any  conveyance 
made  by  the  intended  wife  before  mar- 
riage, as  to  the  creditors  of  the  hus- 
band, unless  the  conveyance  be  also  void 
as  to  the  husband. 

Secondly,  it  is  said,  that  this  case  does 
not  come  within  the  principles  of  the  ad- 
judged cases  upon  the  subject  of  a  contin- 
ued possession  and  use  of  the  property  by 
the  donor,  inconsistent  with  the  terms  of 
the  deed,  since  after  the  marriage,  JefiPries, 
(and  not  his  wife,  the  donor)  had  the  pos- 
session and  use  of  the  property ;  and 

Thirdly,  that  the  circumstances  of  this 
case,  (without  proof  of  any  agreement  be- 
tween the  parties,  as  to  the   objects  of   the 


deed,  inconsistent  with  the  terms  of  the 
deed)  suf^ciently  explain  the  possession  of 
Jeffries,  and  obviate  the  charge  of  fraud  as 
to  Mrs.  Jeffries;  since  she  was  disabled  by 
her  coverture,  after  the  marriage,  from 
completing  the  transaction  by  changing 
the  possession  of  the  property;  and  before 
the  marriage,  she  could  not  deliver  the 
property  to  Land,  he  being  absent. 

It  is  certainly  true,  that  a  sale  or  volun- 
tary gift  of  her  property  to  another,  by  a 
woman  before  marriage,  if  not  fraudulent 
as  to  her  intended  husband,  is  good  both 
as  to  him  and  his  creditors,  and  purchasers 
from  him.  The  husband  is  not.  by  the 
marriage,  a  purchaser  for  valuable  consid- 
eration, of  his  wife's  property,  but  only 
of  the  marital  rights  devolving  on  him  by 
law;  and  therefore,  all  her  rights  fairly 
transferred  (as  to  the  intended  husband.)  by 
her  to  another,  before  the  marriage,  are 
effectually  withdrawn  from  the  operation  of 
his  marital  rights.  He  neither  acquires  any 
interest  in  fact,  or  in  contemplation  of 
law,  in  the  property  so  transferred  to  an- 
other; and  his  creditors  can.  in  such  case, 
have  no  claim  against  it.  But,  if  the 
wife,  conveying  her  property  before  mar- 
riage, with  the  assent  of  her  husband* 
reserves  to  himself,  by  express  provision, 
or  by  a  secret  trust,  any  interest  in  such 
property,  either  legal  or  equitable; 
248  such  interest  devolves,  by  virtue  *of 
his  marital  rights,  on  the  husband, 
unless  it  be  reserved  in  a  legal  and  effect- 
ual way,  for  her  separate  use,  notwith- 
standing her  future  coverture;  and  his 
creditors  can  assert  their  claims  against 
such  interest  of  the  husband,  notwith- 
standing any  covinous* contrivance  to  de- 
feat their  rights;  and  although  the  hus- 
band or  wife  may  have  precluded  himself 
or  herself,  from  asserting  such  right  at 
law,  and  may  have  depended  wholly  on  the 
faith  of  the  donee  of  the  property  for  the 
due  execution  of  the  trust  reposed  in  him. 
No  man  can  hold  property  by  any  title 
which  is  not  liable  to  the  claims  of  his  cred- 
itors. It  is  not  necessary  that  a  creditor 
shall  shew  that  his  debtor  has  an  interest* 
which  he  can  assert  at  law  or  in  equity* 
in  order  to  enable  the  creditor  to  subject  it 
to  the  satisfaction  of  his  demand.  In  all 
cases  of  fraudulent  conveyances,  the  party 
is  bound  and  can  assert  no  claim,  either  at 
law  or  in  equity ;  and  yet  his  creditors  are 
not  bound  as  he  is,  and  they  may  assert 
their  rights  against  the  property,  as  if  the 
conveyance  never  existed. 

In  this  case,  the  possession  and  use  being 
inconsistent  with  the  deed,  is  conclusive 
proof  that  it  was  not  the  intent  of  the  par- 
ties, that  the  wife  should  give  away  her 
property  to  her  brother;  but,  that  he  should 
hold  the  nominal  title  in  trust  for  her  gen- 
eral use;  and  that  right  in  her  devolved 
by  law  upon  her  husband,  (he  having  pos- 
session of  the  property,  with  the  assent  of 
the  trustee)  and  was  liable  to  his  creditors. 
No  special  trust  for  the  separate  use  of  the 
wife,  any  more  than  for  the  joint  use  of 
the  husband  and  wife,  can  be  inferred  from 
this  possession ;  and  without  any  other 
evidence  of  the  intent  of  the  transaction, 
the  'egal  inference  is,  that  the  object  of 
the  parties   was  to  delay,    hinder  and   dis- 
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tnrb  ttie  rights  of  the  husbaod's  creditors. 
It  is  upon  these  grounds,  that  the  rule  has 
been  established,  that  a  possession  and  use 
inconsistent  with  the  terms  and  professed 
objects  of  the  deed,  makes  the  deed  per  se 
fraudulent  and  void;  since  it  proves  con- 
clusively, notwithstanding  any  colourable 
conveyance,      that       the     beneficial 

249  *right  to  the  property  is  in  the  person 
who    has   such    use  and    possession ; 

and,  therefore,  such  use  and  possession  is 
conclusive  evidence  of  an  original  fraudu- 
lent intent  in  the  making  of  the  deed,  and 
avoids  it  ab  initio;  so  as  that  it  cannot  be 
considered  as  having  any  effect,  from  th<^ 
beginning. 

As  to  the  suggestion,  that  the  fact  of  the 
possession  and  use,  as  it  was  in  this  case, 
does  not  bring  this  case  within  the  princi- 
ples of  the  adjudications  on  this  subject, 
because  it  was  not  a  continued  possession  by 
the  donor,  but  after  the  marriage,  the  pos- 
session passed  to,  and  continued  in,  the 
husband ;  it  is  sufficient  to  observe,  that 
the  suggestion  would  have  had  more  force* 
if  the  property,  after  the  marriage,  had 
continued  under  the  exclusive  control  of 
the  donor;  for  then,  in  fact,  the  possession 
might  be  said  to  be  afiFected  by  the  deed, 
and  not  to  go  as  if  the  deed  had  no  exist- 
ence ;  atid  a  trust  might  possibly  be  in- 
ferred from  that  fact,  for  the  sole  and  sep- 
arate use  of  the  wife;  and  the  deed  might 
be  supposed  to  have  been  intended  to  have 
aflfected,  in  some  way,  the  real  and  bene- 
ficial title  to  the  property.  But,  the  pos- 
session of  the  husband  was  the  natural 
consequence  of  a  merely  colourable  convey- 
ance, not  intended  to  change  the  real  and 
beneficial  title  to  the  property,  and  ought 
to  have  the  same  effect,  as  if  the  donor  had 
never  married,  and  had  sold  or  given  the 
property  to  some  other,  after  making  the 
deed,  and  that  other  had  continued  in 
the  uninterrupted  possession  and  use  of  the 
property;  which  would,  if  possible,  afford 
more  decisive  evidence  of  the  secret  trust 
for  the  general  use  of  the  grantor,  con- 
nected with  the  first  deed,  than  if  she  her- 
self had  continued  in  possession. 

As  to  the  third  suggestion  from  the  bar 
above  mentioned,  it  may  bt  observed,  that 
in  the  aspect  of  the  case  now  under  con- 
sideration, it  can  have  no  effect.*  Mrs. 
Jeffries  professed  to  give  her  property  by 
the  deed  in  question,  absolutely  and  uncon- 
ditionally, to  her  brother.  It  is  he  who 
asserts  a    title    under    this   deed    of 

250  gift ;  and  if  it    was  *really  intended 
that  the   deed  should    give    him   any 

t>eneficial  interest,  the  incapacity  of  the 
donor,  after  marriage,  to  deliver  the  pos- 
session to  him,  without  her  husband's  con- 
sent, was  no  impediment  to  his  deman<!Ung 
possession  from  the  husband,  and  compel- 
ling the  surrender  of  the  property.  It  is 
from  his  failure  to  assert  any  right  to  the 
property,  and  his  acquiescence  in  Jeffries' 
possession  and  use  of  the  property,  that  the 
inference  of  law  arises,  that  he  never  was 
intended  to  have,  and  had  not,  any  interest 
in  the  property.  The  omission  to  deliver 
the  property  is  urged,  not  against  the  rights 
of  the  grantor,  but  against  the  pretended 
rights  of  her  pretended  donee.  Although 
the  coutinuande   of  the  possession    in    the 


donor,  and  her  husband  coming  into  pos- 
session under  her  by  operation  of  law, 
whilst  Land  was  absent  and  incapable  of 
receiving  the  possession,  (and  perhaps  igno- 
rant of  the  existence  of  the  conveyance,) 
might  not  be  considered  as  a  possession 
inconsistent  with  the  deed,  if  he  had 
claimed  the  possession  as  soon  as  these 
impediments  were  removed ;  yet,  his  long 
subsequent  acquiescence  in  such  possession, 
after  he  was  informed  of  the  existence  of 
the  deed,  and  might  have  asserted  any 
right  which  he  had,' relates  to  the  origin  of 
the  transaction,  and  demonstrates  its  real 
original  character. 

In  this  view  of  the  case,  I  therefore 
conclude,  that  the  possession  and  the  use 
of  the  property  by  the  donor  and  her  hus- 
band, in  her  right,  in  a  way  totally  incon- 
sistent with  the  terms  and  legal  import  of 
the  deed,  is  conclusive  evidence  that  the 
deed  was  made  for  the  sole  purpose  of  se- 
curing to  the  donor  and  her  intended  hus- 
band, such  possession  and  use,  by  vesting 
a  title  in  the  donee  for  the  use  of  the  donor 
generally ;  or  was  only  colorable,  and  not 
intended  to  affect  the  title  at  all,  except  so 
far  as  to  protect  the  property  for  the  use  of 
Jeffries,  against  the  claims  of  his  creditors ; 
and  in  either  case,  the  property  is  liable 
to  the  payment  of  Jeffries'  debts. 

But,  if  it  be  competent  to  the  appellants 
to  allege    and  approve   an   agreement   and 

objects  contrary  to  the  legal  import 
251      *of  the  deed,  so  as  to   shew  that  such 

possession  and  use,  although  incon- 
sistent with  the  terms  of  the  deed,  was  not 
inconsistent  with  the  objects  of  the  deed 
and  that  agreement  of  the  parties,  not 
expressed  in  the  deed,  but  collateral  to  it, 
then  if  such  averments  and  proofs  are 
found  in  the  record,  the  appellant  should 
prevail,  unless  the  transaction  would  be 
void,  otherwise  than  by  virtue  of  the  sec- 
ond section  of  the  Statute  of  Frauds  and 
Perjuries.  But,  was  it  competent  to  the 
parties  to  make  such  averments,  and  give 
such  proofs?  The  common  law  prohibits 
any  averments  or  proofs  inconsistent  with 
the  deed,  or  with  the  written  agreement 
of  the  parties,  so  as  to  vary  their  legal 
effect,  unless  in  cases  of  fraud  or  mistake. 
If  it  were  otherwise,  the  solemnity  of  a 
deed,  or  the  precaution  of  reducing  agree- 
ments to  writing,  would  avail  but  little; 
and  the  spirit  of  the  Statute  of  Frauds 
strongly  enforces  this  principle  of  the  com- 
mon law.  If  the  parties  were  permitted  to 
give  parol  proof  of  an  agreement,  in  rela- 
tion to  the  possession  of  property  absolutely 
conveyed,  inconsistent  with  the  legal  effect 
of  the  deed,  the  rule  of  law,  which  declares 
that  such  possession  makes  the  deed  per  se 
fraudulent  and  void,  would  have  no  effect. 
In  all  such  cases,  such  possession  mififht, 
and  probably  would,  be  accounted  for  by 
parol  proofs.  If  such  parol  proofs  were  ad- 
missible, then  proof  of  a  loan  would  suffi- 
ciently explain  away  the  apparent  in- 
consistency of  the  possession.  And  if  such 
evidence  was  admissible,  it  would  be 
absurd  to  say,  that  such  inconsistent 
possession  per  se  made  the  deed  fraud- 
ulent and  void  in  point  of  law ;  for,  all  the 
evidence  ought,  in  that  case,  to  be  left  to 
the  consideration  of  the  jury,  to  have  such 


387 


6  RAND. 


Virginia  Rbports,  Ankotatbd. 


262>264 


€ffecl  aa  it  oufirht  to  have.  This  point  is 
well  established  by  the  uniform  current  of 
authorities.  Thus,  in  Edwards  v.  Harden, 
2  Term  Rep.  587,  the  grantee  took  an  abso- 
lute deed;  but,  it  was  agreed  between  him 
and  the  grantor,  that  it  should  only  operate 
as  a  security  for  a  debt:  that  the  grantor 
should  retain  the  possession  for  fourteen 
days,  and  if  the    debt    was  not    then 

252  paid,  the  grantee    should    take  *pos- 
session  of  the  goods  and  sell  them  for 

the  payment  of  the  debt.  If  this  were  ad- 
missible evidence,  then  the  possession  of  the 
grantor  was  fairly  accounted  for;  since  it 
was  consistent  with  the  proved  agreement 
of  the  parties,  though  inconsistent  with  the 
terms  of  the  deed.  Tet  it  was  held,  that 
this  possession  inconsistent  with  the  deed, 
per  se  rendered  the  deed  fraudulent ;  and 
the  evidence  offered  to  explain  this  pos- 
session by  proof  of  a  collateral  agreement 
as  to  the  possession,  was  disregarded. 

So  in  Alexander  v.  Deneale,  2  Munf.  341, 
the  deed  was  absolute  on  its  face,  but 
proved  to  be  for  securing  debts  due  from 
the  grantor  to  the  grantees;  and  so  the 
possession,  although  inconsistent  with  the 
deed,  was  consistent  with  the  proved 
agreement.  But,  the  Court  disregarded 
this  proof,  and  declared  the  deed  to  be 
fraudulent  per  se.  And  in  Williamson  v. 
Farley,  Gilm.  Rep.  15,  the  grantee  was  a 
purchaser  for  full  and  valuable  considera- 
tion, and  at  the  time  of  the  purchase  took 
an  absolute  bill  of  sale,  and  then  hired  the 
slaves  to  the  grantor  for  one  year  for  their 
food  and  clothing,  and  took  a  bond  for 
their  return  at  the  end  of  the  year;  such 
possession,  consistent  as  it  was  with  the 
collateral  parol  agreement,  was  notwith- 
standing declared  to  render  the  deed  fraud- 
ulent and  void,  because  inconsistent  with 
the  deed.  Many  other  cases  might  be  cited 
to  the  same  effect,  in  this  Court  and  else- 
where. 

But,  although  parol  proofs  cannot  be 
given,  for  the  purpose  of  explaining  a  pos- 
session inconsistent  with  the  deed,  by 
shewing  an  agreement  of  the  parties  col- 
lateral to  the  deed,  yet  such  proofs  may  be 
given,  to  shew  that  there  is  really  no  in- 
consistency between  the  possession  and  the 
deed  itself.  As,  if  the  deed  be  conditional 
on  its  face,  proofs  may  be  given  as  to  the 
performance  or  non-performance  of  the  con- 
dition ;  or,  if  upon  the  face  of  the  deed,  the 
property  is  to  be  disposed  of  by  the  grantor 
for  the  benefit  of  the  grantee;  or,  if  the 
grantor  retains  the  possession,  not  for  his 
own  use,    and    does  not    use    it,    but 

253  only    for    *safe-keeping     until     the 
grantee  can  take  possession,  as  if  the 

grantee  be  at  a  distance ;  or,  the  deed  is  to 
trustees  for  the  purpose  of  selling  and  pay- 
ing debts,  and  the  property  remains,  for 
safe-keeping,  in  possession  of  the  debtor, 
(as  is  usual  in  such  cases,)  until  a  sale  c^n 
be  conveniently  made;  or,  if  the  property 
be  in  such  a  situation  as  that  it  cannot  be 
delivered,  (as  at  sea, )  so  that  it  be  delivered 
as  soon  as  practicable;  or,  if  the  grantee 
purchase  at  a  Sheriff's  sale,  and  leave  the 
property  in  the  possession  of  the  debtor, 
and  for  his  use,  this  possession  is  not  in- 
consistent with  the  idea  of  a  bona  iide  ab- 
solute and  effectual   conveyance   from    the 


Sheriff  to  the  purchaser;  or,  if  the  posses- 
sion be  a  social  possession,  so  that  a  pos- 
session of  the  grantee  may  be  implied ;  such 
cases  do  not,  in  fact,  come  within  the  rule 
under  discussion,  since  no  proofs  are  given 
to  contradict  or  vary  the  terms  or  effect  of 
the  deed,  but  only  to  shew  that  the  poe. 
session  is  not  in  fact  inconsistent  with  the 
terms  of  the  deed  itself;  and  of  this  char- 
acter are  all  the  cases  cited  at  the  bar,  aa 
forming  exceptions  to  the  rule. 

There  is  no  ingredient  of  fraud  or  mis- 
take in  this  case,  to  exempt  it  from  the 
operation  of  the  general  rule,  and  to  jus- 
tify the  admission  of  the  parol  proofs,  as 
to  the  real  objects  of  the  deed.  No  such 
fraud  or  mistake  is  alleged  in  the  pleading; 
and  if  it  were,  none  is  proved.  The  deed 
is  drawn  in  the  very  terms  intended  by  the 
party  who  drew  it ;  and  he  verily  believed 
it  would  have  the  effect  intended,  whatever 
that  might  be.  His  mistake,  or  the  mis- 
take of  any  of  the  parties,  as  to  the  legal 
effect  of  their  deliberate  and  intended  acts, 
is  not  such  a  mistake  as  any  Court  can  take 
notice  of.  1  Madd.  Chan.  41;  Hodges  v.- 
Hodges,  2  Vern.  615. 

The  next  question  is,  whether  the  record- 
ing of  the  deed  (supposing  it  to  be  duly 
recorded)  will  render  it  valid;  although  it 
might  be  void  if  not  recorded.  This  ques- 
tion arises  under  that  clause  of  the  statute 
which  declares,  **and  moreover,  if  a  con- 
veyance be  of  goods  and  chattels,  and  be 
not  on  consideration  deemed  valna- 
254  ble  in  law,  it  shall  be  *taken  to  be 
fraudulent  within  this  act,  unless  re- 
corded, or  unless  possession  shall  really  and 
bona  fide  remain  with  the  donee."  It 
might  be  argued,  that  in  such  cases,  the 
statute  intended  to  substitute  the  recording 
of  the  deed  for  the  possession  of  the  prop- 
erty by  the  donee.  But  this  clause,  which 
is  not  in  the  English  Statute,  was  obviously 
introduced  for  the  purpose  of  enlarging, 
and  not  of  abridging  the  former  parts  of 
the  statute ;  not  lor  the  purpose  of  making 
good  what  would  otherwise  be  void,  nnder 
the  former  part  of  the  statute,  but  for  the 
purpose  of  avoiding  (if  the  deed  be  not 
recorded,  nor  accompanied  with  possession, ) 
such  voluntary  deeds  as  would  be  good 
under  the  former  part  of  the  statute;  as, 
the  case  of  a  person,  not  at  all  indebted  at 
the  time,  making  a  gift  by  deed,  aa  has 
been  repeatedly  held  in  cases  lately  decided 
in  this  Court.  In  the  case  of  Chamberlayne 
V.  Temple,  2  Rand.  384,  a  deed  of  gift  was 
made  by  a  father  to  his  infant  daughter, 
when  it  did  not  appear  that  he  was  at  all 
indebted;  which  would  have  been  good 
against  the  father's  creditors;  but,  for  this 
clause  of  the  statute,  was  held  to  be  void 
as  to  his  creditors,  for  not  being  duly  re- 
corded ;  whilst  other  deeds  of  gift,  made  to 
bis  other  children  when  he  was  greatly  in 
debt,  and  which  were  duly  recorded,  were 
held  to  be  void  under  the  former  part  of  the 
statute.  If  the  creditors  of  the  husband 
could  in  no  case  impeach  the  voluntary  deed 
of  the  wife,  then  it  is  immaterial  whether 
her  deed  was  recorded  or  not;  and  if  they 
can  impeach  it  for  fraud  under  the  statute, 
this  is  a  case  of  fraud  under  the  former 
part  of  the  statute,  and  in  that  case,  it  is 
immaterial  whether  the  deed  was  recorded 
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or  not.  I  have,  therefore,  not  considered 
the  qneation,  whether  the  deed  was  or  was 
not  dnly  recorded.  If  it  were  material,  I 
should  incline  to  the  opinion  that  it  was 
not.  If  Land  had  taken  possession  of 
the  slaves,  and  Jeffries  had  sued  him  for 
them,  I  donbt  whether  the  deed  recorded 
npon  the  wife's  acknowledgment  after  the 
coverture,  contd  be  given  in  evidence 
against  the  husband,  without  further  proof 
of  its  execution. 

255  ^Supposing,    however,     that     not- 
withstanding the  presumption  of  law 

already  discussed,  when  the  possession  and 
use  of  property  are  not,  in  consequence  of  a 
conveyance,  in  any  degree  changed  or 
affected,  so  far  as  creditors  and  purchasers 
were  concerned,  it  were  yet  competent  to 
the  parties  to  repel  this  presumption  of  law 
by  parol  proofs  of  a  collateral  agreement, 
in  relation  to  the  effect  and  objects  of  the 
deed,  inconsistent  with  its  terms;  then  it 
becomes  necessary  to  examine  the  proofs  in 
this  case,  in  relation  to  the  alleged  agree- 
ment. 

The  allegations  of  the  bill,  and  of  Jeffries' 
answer,  cannot  be  regarded  further  than  as 
they  are  supported  by  proofs.  All  the 
proofs  in  relation  to  the  declarations  of 
Mrs.  Birdsong  in  the  absence  of  Jeffries,  as 
to  her  determination  not  to  marry  Jeffries 
unless  her  property  was  secured  to  her 
against  the  claims  of  his  creditors,  and  as 
to  his  declarations  as  stated  by  her,  that  he 
would  not  sign  a  marriage  agreement,  but 
that  she  might  do  as  she  pleased  with  her 
property,  and  that  it  should  be  secured  to 
her,  are  inadmissible  evidence,  and  to  be 
thrown  out  of  the  case.  This  will  leave, 
npon  this  point,  the  testimony  of  one  wit- 
ness only  to  be  considered.  All  the  rest 
apeak  only  of  Mrs.  Birdsong's  declarations 
made  in  the  absence  of  Jeffries;  and 
Louisa  N.  Lane  alone  speaks  of  any  com- 
munication between  Mrs.  Birdsong  and 
Jeffries  on  this  subject.  She  states  that 
Mrs.  Jeffries,  before  the  marriage,  signed  a 
paper,  the  contents  of  which,  she,  the  (wit- 
ness, )  knew  not :  that  before  she  signed  the 
paper,  Mrs.  Jeffries  asked  Jeffries,  *4f  that 
was  sufficient  to  secure  her  property  to 
her,"  and  he  replied,  **Yes;  her  property 
could  not  be  taken  to  pay  his  debts. "  Of  the 
numerous  witnesses  examined  in  the  cause, 
and  who  were  present  at  this  transaction, 
and  amongst  others  the  subscribing  witness 
to  the  deed,  not  one  testifies  to  this  conver- 
sation, except  Louisa  N.  Lane,  or  to  any 
other  communication  between  the  parties, 
as  to  the  objects  and  purposes  of  the  deed. 
The  declaration  of  Jeffries  stated  by 

256  Louisa  N.  Lane,  does  ^indeed  shew, 
that  the    object  of   making  the  deed, 

was  to  preserve  the  property  against  the 
claims  of  hi»  creditors,  but  not  against 
himself,  or  to  her  separate  use;  and  is  not 
at  all  inconsistent  with  the  presumption  of 
law  arising  from  the  continued  possession, 
that  he  was  to  have  the  beneficial  use  of 
the  property,  as  if  the  deed  had  not  been 
made;  and  it  is  precisely  this  intent,  to 
give  or  leave  to  him  the  beneficial  right  to 
the  property,  and  to  secure  it  at  the  same 
time  from  the  claims  of  his  creditors,  which 
the  law  condemns  as  fraudulent  as  to  them. 
But,    if  this   evidence     can    be    supposed 


to  have  any  other  effect,  and  to  shew  that  it 
was  intended  that  Mrs.  Jeffries  should  have 
the  separate  use  of  the  property,  ought  the 
strong  and  well-founded  jealousies  of  the 
law  against  the  allowance  of  parol  proofs 
to  add  to,  oi  vary,  or  contradict,  the  legal 
import  of  deeds  and  other  instruments  of 
writing,  or  to  control  the  effect  of  a  posses- 
sion inconsistent  with  the  deed,  to  yield  to 
evidence  so  slight  and  uncertain  as  this? 
And  ought  not  such  evidence  to  be  clear 
and  conclusive,  beyond  any  doubt?  This 
person  was  not  called  upon  to  witness  any 
transaction  or  agreement  between  the  par- 
ties. She  was  not  even  apprised  of  the 
purport  or  objects  of  the  instrument  of 
writing  about  to  be  executed.  She  casually 
heard  a  single  question  and  answer,  which 
she  testifies  to  many  years  after;  and  this 
testimony  is  to  overrule  the  effect  of  the 
deed,  and  continued  possession  of  Jeffries, 
although  the  slightest  mistake  of  the  wit- 
ness in  her  recollection  of  the  precise  terms 
of  the  question  and  answer,  might  essen- 
tially vary  the  rights  of  all  parties,  whose 
interests  were  liable  to  be  affected  by  the 
execution  of  the  deed.  If  the  question  had 
been,  **will  this  secure  my  property  against 
your  creditors,'*  (as  I  think  it  probably 
was,  from  the  terms  of  Jeffries'  answer, )  the 
evidence  then  would  have  no  effect  what- 
ever. I  do  not  think  this  evidence  ought 
to  be  considered,  even  if  admissible  for  that 
purpose,  as  sufBcient  to  vary  the  legai  im- 
port of  the  deed,  and  effect  of  the  posses- 
sion. 
2.S7  *If  the  appellants  could  succeed  in 
this  case,  it  would  produce  infinite 
frauds  upon  the  creditors  of  husbands  ap- 
parently in  possession  of  the  property  of 
their  wives, by  virtue  of  their  marital  rights, 
and  upon  purchasers  of  such  property  from 
the  husbands.  In  all  cases,  secret  convey- 
ances made  by  the  wife  before  marriage, 
and  concealed  with  intent  to  be  used  or  not, 
as  the  future  circumstances  of  the  husband 
might  make  it  expedient,  and  purposely  to 
defraud  creditors  and  purchasers  from  the 
husband,  might  deprive  creditors,  (who 
trusted  on  the  faith  of  the  apparent  title, 
and  the  possession  of  the  husband  by 
virtue  of  his  marital  rights,)  of  their 
remedies  against  the  property,  and  pur- 
chasers dealing  with  the  husband  in  the 
same  confidence,  of  their  title  to  the 
property  so  purchased.  For,  if  such  cred- 
itors and  purchasers  have  no  right  to 
impeach  such  conveyance  on  the  ground 
of  fraud,  in  any  case,  it  is  wholly  unneces- 
sary to  record  the  deed  as  to  them,  either 
under  the  statute  of  frauds,  or  statute  of 
conveyances. 

JUDGE  CO  ALTER. 

I  shall  consider  this  case,  first  and  prin- 
cipally, as  arising  upon  an  absolute  deed 
made  by  the  female  appellant  to  her  brother, 
un  the  eve  of  her  marriage,  and  in  contem- 
plation thereof,  unaccompanied  by  any  ex- 
pectation on  her  part  or  agreement  on  his, 
to  hold  the  property  conveyed  for  her  use, 
but  made  solely  with  a  view  to  intercept 
the  marital  rights  of  her  intended  husband, 
and  the  rights  of  his  creditors;  and  shall 
throw  out  of  the  case  the  alleged  hiring  of 
the  slaves  by  the  grantee  to  the  husband, 
after  marriage. 
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Secondly,  I  will  enquire  whether,  if  the 
case  would  be  with  the  appellants  under 
that  view  of  it,  it  is  against  them  on  the 
ground,  that  at  or  before  the  execution  of 
the  deed,  there  was  an  expectation  or  un- 
derstanding that  the  property  would  be  held 
in  trust  for  her,  and  which  has  since  been 
agreed  to  and  admitted  by  the  grantee,  be- 
cause such  understanding  or  agreement  was 
not  stated  in  the  deed. 

258  *If  the  sUves  had  been  the  property 
of  the  husband,  and  had  been  so  con- 
veyed, although  there  had  been  a  parol  trust 
agreed  upon  in  favor  of  the  wife,  and  in 
consideration  of  the  marriage,  it  would 
have  been  void  as  to  his  creditors.  Alex- 
ander V.  Deneale,  2Munf.  341 ;  2  Vern.  490. 
Bat  the  property  belonging  to  the  wife, 
and  the  intended  husband  being  in  debt, 
and  not  worth  a  cent,  as  is  admitted  in  the 
answer,  it  was  perfectly  honest  and  correct 
that  her  property  should  be  protected  from 
his  creditors,  provided  the  husband  assented 
thereto,  and  was.  willing  to  marry  her  on 
those  terms;  even  if  she  preferred  to  make 
a  voluntary  gift  of  it  to  her  brother,  rather 
than  that  they  should  go  to  pay  his  debts. 
Suppose  she  had  made  a  gift  of  them  by 
parol,  oi^  a  sale  for  $10,  which,  as  to  her 
creditors,  would  have  been  considered  a 
voluntary  gift,  and  had  delivered  the  pos- 
session to  him;  this  would  have  vested  the 
legal  title  in  him ;  and  if  so,  he  could  have 
disposed  of  them  as  he  pleased.  Having 
the  legal  title  thus  in  him,  suppose  that  a 
few  days  after  the  marriage,  he  had  hired 
or  lent  them  to  the  husband,  and  they  had 
thus  remained  in  possession ;  would  this 
be  considered  her  possession,  so  as  to  de- 
feat the  absolute  gift  or  sale?  If  it  would 
as  to  her  creditors,  (as  such  voluntary  gift 
or  pretended  sale  would  be  void,  even  with- 
out such  possession,)  would  it  as  to  his 
creditors?  It  appears  to  me  that  it  would 
not,  and  that  this  may  be  considered  as 
settled  by  this  Court  in  Pryor  v.  Kinney's 
ex'ors,  6  Munf.  510.  In  that  case,  if  Mrs. 
Pryor  had  been  in  debt,  and  judgment  had 
been  recovered  against  husband  and  wife, 
and  his  estate  had  been  insufificient  to  pay 
the  debt,  I  presume  a  sale  of  the  slaves 
would  have  been  decreed  to  pay  her  debt, 
though  the  creditors  of  the  husband  could 
not,  in  that  case,  subject  them  to  theirs. 
If  the  title  passed,  without  a  fraud  on  the 
marriage,  the  marital  rights  of  the  hus- 
band were  intercepted,  and  he  did  not  be- 
come a  purchaser  of  the  property  by  the 
marriage.  I  consider  this  question  also 
settled,  by  the  decision  of  the  Supreme 
Court  of  the  U.  States  in  the  case  of  Pierce 

V.  Turner,  5  Cranch,  154. 

259  *In  the  case  of  Crump  v.  Dudley,  3 
Call,    507,  the   wife,  on    the   eve   of 

marriage,  made  a  bill  of  sale  for  a  small 
consideration,  of  her  reversionary  right  to 
a  slave.  This  was  attempted  to  be  set 
aside  by  the  husband  as  a  fraud  on  his 
marital  rights,  but  he  failed ;  and  I  pre- 
sume his  creditors  would  also  have  failed. 
Marriage,  it  is  true,  is  to  the  world  prima 
facie  a  purchase  by  the  husband  of  the 
wife's  personal  property ;  but,  it  is  not  al- 
ways a  purchase.  She  may  sell  it  before 
marriage,  or  it  may  be  settled  upon  her. 
If  it  be  sold,  given  away,  or  settled,   it   is 


his,  although  he  does  not  get  immediate 
possession  of  it,  and  his  creditors  can 
resort  to  it.  Possession  or  want  of  posses- 
sion is,  therefore,  not  a  certain  indicium 
of  property  or  title.  A  man  marries  the 
daughter  of  a  wealthy  father,  and  brings 
home  with  her  slaves,  &c.  Prima  facie 
they  are  his ;  but,  they  may  be  only  on  loan. 
His  creditors  derive  title  through  him,  and 
unless  possession  remains  five  years,  are 
only  entitled  where  he  is  entitled. 

But,  this  was  not  a  parol  gift,  or  sale 
accompanied  with  the  immediate  transfer 
of  possession,  but  was  a  bill  of  sale  to  a 
brother,  not  then  present.  Did  that  bill  of 
sale  vest  the  title  in  the  brother,  as  it  re- 
garded the  grantor  and  her  future  husband? 

I  have  always  supposed  that  a  title  to 
personal  property  may  be  transferred  by 
deed,  without  actual  delivery  of  the  prop- 
erty at  the  time  to  the  grantee,  who, 
whether  present  or  absent  when  the  deed 
is  made,  is  invested  with  the  title.  Fowler 
V.  Lree,  4  Munf.  373;  Edwards  v.  Harben, 
Slc,  2  Term  Rep.  587.  Thus,  deeds  of  trust, 
where  the  grantee  never  saw  the  property, 
or  even  knew  of  the  execution  of  the  deed, 
and  where  the  possession  remains  in  fact 
with  the  grantor,  passes  the  legal  title  to 
the  trustee.  So  a  bill  of  sale  of  property 
at  sea,  Ac.  It  is  true,  that  as  to  third  per- 
sons, creditors  or  subsequent  purchasers, 
the  deed,  under  circumstances,  is  avoided 
by  statute;  but  this  shews  that  a  statute 
was  necessary,  in  order  to  avoid  them 
260  as  to  such  ^parties,  who  might  other- 
wise be  defrauded.  If,  as  to  the 
grantor  and  the  intended  husband,  the 
title  passed  to  the  grantee,  though  he  was 
not  present,  and  did  not  then  receive  pos- 
session, and  must  stand  good  as  to  them, 
was  it  fraudulent  as  to  the  creditors  of  the 
husband,  at  the  instant  of  the  execution  of 
the  deed?  And  if  not,  do  the  after  events 
make  it  so?  It  was  not  fraudulent  when 
executed,  but  she  had  a  right,  as  it  regarded 
his  creditors,  to  give  her  property  to  whom 
she  pleased,  if  done  in  a  way  not  fraudulent 
as  to  the  intended  husband. 

Suppose  the  sheriff,  with  the  execution 
in  his  pocket,  had  been  present  at  the 
marriage,  and  had,  immediately  after  its 
solemnization,  levied  it  on  this  property; 
would  it  have  been  liable  to  this  execution 
as  the  property  of  the  husband?  I  think 
not.  If  his  marital  rights  did  not  then  at- 
tach, they  never  did.  His  rights  by  posses- 
sion afterwards,  are  of  a  distinct  nature 
from  his  marital  rights. 

Do  the  after  circumstances  avoid  it?  It 
was  executed  on  the  day  of  the  marriage, 
and  a  few  minutes  before  its  celebration ; 
was  known  to,  approved  of,  and  actually 
written  by  the  intended  husband,  a  lawyer, 
and  in  consequence  of  repeated  declarations 
by  her,  that  his  marital  rights  were  not  to 
attach  on  her  property.  Possession  could 
not  be  delivered  instanter  to  the  grantee, 
who  was  not  present.  The  possession, 
then,  which  remained  with  her  for  those 
few  minutes,  would  not,  I  apprehend,  make 
that  deed  fraudulent  per  se,  even  as  to  her 
creditors,  if  it  would  not  have  been  void  as 
to  them,  for  want  of  consideration.  After 
the  marriage,  the  possession  was  no  longer 
hers,  nor  had  she  any  power  to  control  it. 
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Suppose  she  had  proposed  to  send  the  prop- 
erty to  her  brother's  plantation,  there  to 
remain  until  his  return ;  the  husband  could 
have  prevented  this.  The  possession  then 
was  his,  and  no  longer  remained  in  the 
grantor.  Suppose  the  husband  had  so  sent 
them,  and  on  the  next  day,  the  brother 
having  come  home,  had  brought  them  back, 
and  lent  or  hired  them  to  Ihe  husband,  and 
they  had  remained,  as  they  did,  in  his 
261  possession  ;  *would  this  have  barred 
the  rights  of  the  creditors?  I  pre- 
sume that  under  such  circumstances,  they 
could  not  have  claimed,  unless  possession 
had  remained  for  five  years.  But,  if  they 
had  been  the  property  of  the  husband, 
and  had  been  parted  from  by  an  absolute 
bill  of  sale,  for  full  value  even,  such  slight 
change  of  possession  would  not  have  barred 
his  creditors.  The  transaction  would  have 
been  considered  fraudulent  as  to  them. 
This  shews  that  a  sale  or  gift  by  the  wife, 
in  contemplation  of  marriage,  is  a  very 
different  thing  from  a  like  transaction  by 
a  debtor  in  relation  to  bis  own  property. 

A  voluntary  gift  by  the  wife,  dum  sola, 
accompanied  with  a  transfer  of  possession, 
and  consent  of  the  future  husband,  provided 
neither  husband  nor  wife  were  ever  after- 
wards in  possession,  would  certainly  be 
good  as  to  the  creditors  of  the  husband, 
though  not  as  to  those  of  the  wife.  It 
would  be  bad  as  to  the  latter,  for  want  of 
consideration.  This  shews  that  parting 
with  the  title  in  any  way,  by  the  parties  to 
the  intended  marriage,  is  not,  at  the  time 
such  title  is  parted  from,  fraudulent  as  to 
the  then  creditors  of  the  husband ;  nor  will 
it  so  become  afterwards,  unless  some  stat- 
ute makes  it  so.  The  deed  then  was  fair, 
legal  and  proper,  at  the  moment  of  its  ex- 
ecution. It  was  a  moral  duty,  as  well  in 
her  as  in  him,  to  protect  this  property  from 
his  creditors,  who  had  no  right  to  oppose 
it,  for  the  future  support  of  their  family, 
and  was  a  transaction  which  the  Courts 
will  approve  and  support;  and  is  much 
more  fair,  than  for  a  man  in  debt  to  settle 
his  property,  so  as  to  make  his  wife  and 
children  purchasers  by  the  marriage,  and 
thus  to  defeat  his  creditors;  yet  this  is 
lawful.  The  few  moments  possession  by 
her,  from  the  time  of  the  execution  uf  the 
deed  to  the  celebration  of  the  marriage, 
would  not  avoid  it  as  to  him,  so  as  to  make 
him  a  subsequent  purchaser  by  the  mar- 
riage. He  knew  that  the  title  had  passed 
from  her,  and  that  too  as  a  precedent  con- 
dition to  the  marriage.  After  that,  the 
possession  was  no  longer  hers  but  his,  un- 
til claimed  by  the  true  owner,  who 
could  assert  his  right  at  any  time 
262  *within  the  five  years.  The  doc- 
trine, then,  now  under  considera- 
tion, and  which  avoids  the  deed  within  the 
five  years,  because  of  the  grantor  remain- 
ing in  possession,  seems  to  me  not  to  ap- 
ply; first,  because  the  grantor  was  not  the 
debtor,  and  secondly,  because  possession 
did  not  remain  with  her.  Had  the  witness 
to  the  deed,  or  any  other  person  but  the 
husband  or  grantee,  taken  or  retained  pos- 
session, the  creditors  could  not  claim;  and 
yet,  if  it  was  the  husband's  property,  or  if 
his  marital  rights  had  attached  upon  it, 
they  could,  notwithstanding  such  posses- 
sion in  a  stranger. 


If  it  be  said  that,  as  to  the  world,  the 
husband  had  the  same  kind  of  possession 
that  he  would  have  had  if  his  marital  rights 
had  attached,  and  that  so  far  they  might 
be  deceived,  and  that  it  will  open  a  door  to 
perjuries,  if  we  justify  the  setting  up 
claims  inconsistent  with  such  possession  ; 
I  answer,  that  in  every  case  where  a  man 
acquires  possession  of  personal  property, 
that  possession  is,  to  a  certain  extent,  and 
according  to  circumstances,  prima  facie 
evidence  of  right.  Thus  when  a  man,  not 
in  debt,  marries  the  daughter  of  a  wealthy 
father,  and  brings  home  with  her  personal 
property,  it  will  generally  be  supposed  to 
be  his.  Tet  it  may,  in  realty,  be  a  loan ; 
and  if  not,  and  he  becomes  embarrassed, 
a  loan  may  afterwards  be  set  up  by  per- 
jury. But,  the  Court  and  jury  are  to  judge 
of  this ;  for  surely,  a  loan  in  such  case  as 
this,  may  be  proved,  and  may  within  five 
years  be  declared  by  deed.  But,  if  the 
husband  was  in  debt  and  not  worth  a  cent, 
as  in  this  case,  a  loan  or  some  settlement 
would  generally  be  presumed ;  and  if  de- 
clared by  deed  at  the  time,  known  to  and 
proved  by  a  number  of  witnesses,  though 
not  recorded,  it  would  stand  good  for  five 
years,  and  the  property  could  not  be  taken 
within  that  time,  to  pay  the  husband's 
debts.  It  may  be,  that  the  possession  by 
the  husband  of  the  property  which  belonged 
to  the  wife  before  marriage,  is  stronger  evi- 
dence to  the  world  that  he  became  the  pur- 
chaser of  that  property  by  the  mar- 
263  riage,  than  in  the  case  *just  put. 
But  yet,  every  body  knows  that  his 
marital  rights  may  have  been  intercepted  ; 
and  if  this  is  proved  without  a  shadow  of 
doubt,  or  appearance  of  fraud  or  perjury, 
as  in  this  case ;  and  as  there  is  no  act  of  the 
Legislature  which  prevents  a  woman  from 
fairly  parting  with  her  property  before 
marriage,  I  cannot  see  how  we  are  to  avoid 
the  conveyance  made  by  her,  in  this  case. 
As  to  the  second  point.  I  do  not  consider 
this  deed  as  a  marriage  settlement.  In 
fact,  he  had  nothing  to  settle;  and  she 
could  settle  her  property,  by  his  consent, 
as  she  pleased.  No  marriage  settlement 
here  deprived  his  creditors  of  any  thing; 
as  it  might  have  done,  if  be  had  had  prop- 
erty to  settle.  It  was,  therefore,  not  nec- 
essary to  record  it.  It  ip  said  indeed,  that 
the  intended  husband  refused  to  give  it  that 
shape;  and  although  this  is  only  proved  as 
her  declarations,  that  he  so  refused,  yet 
this  is  a  part  of  the  res  gesta ;  and  his 
drawing  the  instrument  in  the  form  he  did, 
he  being  a  lawyer,  shews  that  what  she 
said  was  true.  The  form,  then,  of  an  ab- 
solute deed,  (she  depending  on  the  justice 
and  liberality  of  her  brother,)  was  adopted, 
as  one  which,  it  was  believed,  would,  and 
I  think  did,  answer  the  purpose  intended. 
Had  he  been  present,  and  possession  deliv- 
ered to  and  retained  by  him,  even  until  the 
celebration  of  the  marriage,  there  would 
have  been  no  doubt,  I  presume,  with  any 
one,  that  the  title  passed,  and  that  he  could 
the  next  day,  have  settled  the  property  in 
trustees,  or  could  have  declared  himself 
possessed  for  her  separate  use,  and  have 
given  possession  to  the  husband.  If  he 
could  do  so  the  next  day,  he  could  have 
done  so  at  any  time  within  five  years,  not- 
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withstandins:  the  pOBsesslon  of  the  bus- 
band  in  tbe  mean  time.  He  agrees  in  the 
bill,  that  he  is  trustee  for  this  purpose. 
Such  agreement  surely  will  not  destroy  his 
title  under  the  deed. 

But  take  it,  that  there   was   no   trust   to 

her   separate  use  declared  or  agreed  on,  at 

the   time   the   deed   was  executed.    It  was 

certainly  intended  that  his  marital  rights, 

and  of  course  the  rights  of  his  cred- 

264  itors,  should  not  attach.    This  *could 
be   prevented  either   by  an  absolute 

gift  to  her  brother,  or  by  a  deed  of  trust  to 
her  separate  use.  An  absolute  bill  of  sale 
executed,  let  it  be  admitted,  under  a  belief 
or  hope  that  he  would  hold  for  her  use,  in 
such  a  way,  as  to  prevent  the  creditors 
from  taking  the  property,  was  resorted  to. 
How  can  such  expectation  or  belief  prevent 
the  legal  title  from  vesting  in  the  brother, 
or  prevent  his  agreeing  afterwards  to  hold 
it  in  trust  to  her  separate  use?  Had  he,  by 
deed,  declared  a  general  trust,  so  as  to  give 
the  creditors  a  claim,  they  could  only  have 
claimed  through  that  deed  made  by  him, 
as  the  absolute  owner,  not  on  the  original 
marital  rights  of  the  husband. 

But  suppose  he  (I^and)  had  been  in  debt, 
and  the  dispute  had  been  between  his  cred- 
itors and  those  of  the  husband ;  the  latter 
could  only  prevail  on  the  ground  of  this 
belief  and  expectation  in  the  wife,  that  the 
property  would  be  held  in  trust ;  and  that 
Land  therefore  held  the  property  clothed 
with  this  trust,  which  would  cut  out  his 
creditors.  But,  if  they  resort  to  that,  it 
would  turn  out  that  it  was  to  be  held  in 
trust,  in  auch  way  as  to  defeat  them ;  that 
is,  in  trust  for  her  separate  use ;  and  then 
the  question  would  recur  as  to  I^and's  cred- 
itors, whether  such  expected  trust,  not  de- 
clared in  the  deed,  would  defeat  the  legal 
title  as  it  regarded  their  debts.  Suppose 
Land,  so  in  d^bt,  or  afterwards  contract- 
ing debts,  had  taken  possession  and 
hired  out  the  slaves  to  others  than  Jef- 
fries, and  had  applied  the  hires  to  the 
maintenance  of  his  sister,  no  trust  being 
declared  either  in  the  deed  in  question, 
or  in  any  deed  made  by  him.  His  cred- 
itors, I  apprehend,  could  have  taken  the 
property,  he  having  the  legal  title,  un- 
accompanied by  any  trust  affecting  them ; 
and  that  they  would  stand  on  differ- 
ent grounds  from  the  creditors  of  Jeffries. 
Would  his  hiring  or  lending  to  Jeffries 
differ  the  case  from  what  it  would  be,  if 
the  hiring  or  lending  had  been  to  any  one 
else?    I  think  not. 

If  Land  then  had  the  legal  title,  he  could 

declare   a  trust  afterwards,  or  a  loan,  and 

although      this     might     not      affect 

265  *his  creditors  prior  to   such    declara- 
tion, and  subsequent  creditors  might 

also  come  in,  if  there  were  prior  ones;  and 
if  there  were  no  creditors,  such  declaration, 
if  not  for  the  separate  use,  might  gi«'e 
Jeffries  an  interest  which  would  enure  to 
his  creditors:  yet  they  would  claim  under 
his  marital  rights  then  attaching  under 
this  declaration  of  a  trust,  and  not  before. 
But  the  trust  is  declared  now  in  this  bill, 
and  it  is  declared  for  her  separate  use. 
The  possession,  in  the  mean  time,  has 
been  in  Jeffries,  either  on  hire  or  loan,  (I 
care    not  which,)  and  for  a  less  time  than 


five  years:  within  which  time  the  owner 
can  declare  a  trust  or  loan.  Suppose,  be- 
fore this  execution  had  issued,  Land  had 
executed  a  deed  referring  to  the  one  now  in 
question,  then  remaining  in  the  Clerk'a 
office,  and  had  conveyed  the  property  to  a 
trustee,  to  be  held  for  her  separate  use,  or 
had  declared  himself,  as  in  this  bill,  to  be 
such  trustee,  and*  that  deed  had  been  duly 
recorded ;  could  any  but  his  creditors  have 
complained  of  such  deed?  I  think  not.  An 
absolute  bill  of  sale,  by  one  in  debt,  of  his 
goods,  of  which  he  afterwards  retains  the 
possession,  is  deemed  fraudulent  as  to  hi» 
creditors,  because  a  secret  trust  in  his  favor 
is  presumed,  even  if  the  grantee  is  also  a 
bona  fide  creditor  to  the  full  value  of  the 
goods.  A  fortiori,  if  the  deed,  on  the  face 
of  it,  is  voluntary  and  for  the  sole  nse  of 
the  debtor,  will  it  be  void  as  to  his  cred- 
itors. But  in  this  case,  such  trust  for  the 
sole  nse  of  the  grantor,  and  to  exclude  the 
marital  rights  of  the  husband  and  his  cred- 
itors, would  have  been  just  and  meritori- 
ous. So,  an  absolute  deed,  without 
consideration,  would  have  been  good 
against  his  creditors.  But,  here  is  an  ab- 
solute deed,  accompanied  with  possession 
in  the  husband  after  the  marriage;  and 
therefore,  as  it  has  been  decided  that  such 
a  transaction  by  a  man  in  debt,  is  void  for 
the  supposed  secret  trust,  it  ought  to  t>e 
equally  so  here.  But,  there  is  one  mani- 
fest distinction  between  the  two  cases. 
There  it  would  not  do  that  this  secret  trust 
should  appear  on  the  face  of  the  deed;  it 
must  be  secret,  and  of  course,   fnCudnlent. 

Here,  no  secrecy  was  necessary, 
266      *no  inducement  to  secrecy.     Property 

settled  to  the  sole  use  of  the  wife,  (she 
to  be  permitted  to  use  and  enjoy  it)  is  more 
for  the  benefit  of  the  husband,  who  is  in 
debt  to  insolvency,  than  either  a  secret 
trust,  or  one  declared  on  the  face  of  the  deed 
for  her  use  generally.  There  is,  therefore, 
no  motive  for  secrecy  or  fraud.  But,  we 
must  presume  there  was  a  secret  trust,  and 
that  this  secret  trust  was  in  fact  for  the 
husband.  I  see  no  necessity  for  this 
strained  application  of  the  rule,  as  appli- 
cable to  a  debtor  parting  with  his  own 
property.  Why  are  we  to  presume  a  trust 
at  all,  if  none  was  declared  at  the  time? 
Why  not  take  it  as  an  absolute  gift,  and 
the  possession  to  be  such  as  the  brother 
might  have  permitted  of  other  property  of 
his;  or  at  most,  as  a  hope  that  he  would 
agree  to  hold  for  her  use,  which  he  had  a 
right  not  to  disappoint.  But,  if  we  must 
presume  a  trust  of  some  kind,  are  we  bound 
to  presume  it  a  trust  for  the  husband  and 
his  creditors?  Could  he,  in  a  suit  for  that 
purpose,  insist  upon  it  as  a  secret  trust  for 
him?  What  head  of  equity  have  the  cred- 
itors to  stand  on,  that  he  has  not?  I  can- 
not perceive  any.  What  principle  of  equity 
or  public  policv  compels  us  tu  infer  a  trust 
for  him  and  his  creditors,  contrary  to  every 
declaration  and  manifest  intention,  both 
by  him  and  her,  that  his  marital  rights 
were  to  be  intercepted?  I  confess  I  can  see 
none.  On  the  contrary,  it  has  been  decided 
by  this  Court,  where  a  woman,  about  to 
marry  a  man  much  involved  in  debt,  set- 
tles her  own  property  with  his  consent,  in 
trust   that   the  husband   and   wife   should 
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enjoy  the  loteirest  and  profits  of  the  said 
estate  jointly  during^  their  lives,  gives  no 
claim  to  his  creditors,  as  it  would  defeat 
the  avowed  object  of  the  settlement.  Scott, 
&c.  V.  Gibbon,  5  Mnnf.  86. 

If  we  are  bound  to  infer  a  secret  trust  of 
some  kind,  shall  weinfer  one  which  in  fact 
destroys  the  deed  in  toto ;  for,  if  it  was 
generally  for  the  wife,  without  any  re- 
mainder over  for  children,  then  the  hus- 
band would  take  as  absolutely  as  if  no  such 
deed  had  been  made.  Yet  the  deed  was 
good  when  executed;  and  had  the  pos- 
session    passed    to,    and     remained 

267  *with,     the      brother,     would      have 
given  him  full  right  to  declare   what 

trust  he  pleased. 

But  the  creditors  claim,  not  on  the 
rights  of  Jeffries  acquired  by  the  marriage; 
they  were  gone,  and  continued  out  of  him, 
at  least  for  so  long  a  time  as  to  put  it  in 
the  power  of  Land  to  assert  his  rights  un- 
der the  deed,  and  get  possession.  After 
this,  the  possession  remaining  in  Jeffries, 
it  is  said,  affects  the  deed  itself,  and  the 
undoubted  title  which  Land  would  have 
held,  but  for  this  possession,  so  as  to  avoid 
it,  and  places  Jeffries  and  this  property, 
not  as  between  him  and  his  wife,  but  as  to 
his  creditors,  in  the  same  situation  as  if 
the  deed  had  not  been  made.  True,  the 
possession  of  Jeffries  may  so  enure  to  his 
creditors,  though  he  might  not  be  able  to 
retain  the  property  to  himself.  But,  under 
what  law  will  it  so  enure?  Not  under  the 
terms  or  policy  of  the  first  section  of  the 
Statute  of  Frauds,  as  I  think  I  have  before 
shewn ;  but  under  that  where  a  possession 
of  more  than  five  years,  without  trust  or 
loan  declared,  &c.  recorded,  will  give  such 
right.  I  consider  that  this  was  the  deci- 
sion in  Pry  or  v.  Stribbling.  The  convey- 
ance in  that  case  intercepted  the  marital 
rights.  Pryor  had  been  in  the  general 
possession  of  property  more  than  five  years 
before  the  suit.  That  was  a  deed  absolute 
on  the  face  of  it,  and  did  not  express  the 
real  consideration  on  which  it  was  said  to 
have  been  made.  The  possession  began, 
probably  as  soon  as  a  husband's  possession 
could  begin,  that  is,  at  the  end  of  the 
year ;  they  being  in  the  possession  of  An- 
drew Lewis  at  the  time  of  the  marriage, 
and  continued  in  his  (Pryor's)  possession, 
even  for  more  than  five  years.  This  pos- 
session was  adverse  to  the  terms  of  the  deed, 
and  had  it  been  uninterrupted  for  the  five 
years«  there  would  have  been  no  doubt  as 
to  the  rights  of  the  creditors;  but,  thai 
had  not  been  the  case;  and  Beaseley  v. 
Owen,  3  Hen.  &  Munf.  455,  was  relied 
upon  on  that  point.  This  case  may  not  be 
law,  but  I  am  humbly  of  opinion  that  it  is; 
as  also  the  case  of  Pierce  v.  Turner ;  and 
if  they  are,  I  think  they  support  my 

268  position  throughout.     *In  this   latter 
case,  the  deed  was  not   considered    a 

marriage  settlement,  though  signed  by  the 
husband  to  shew  his  assent  thereto.  It 
was,  like  this,  the  case  of  a  woman  about 
to  be  married,  securing  her  own  property 
to  herself  with  the  assent  of  her  intended 
husband;  and  consequently,  did  not  fall 
within  the  meaning  of  the  statute  concern- 
ing conveyances,  and  did  not  require  to  be 
recorded.      Creditors    there    had    not    that 


legal  notice  of  it,  which  the  statute  in- 
tended; and  the  trustees  let  Turner  into 
possession,  who  died  in  possession  within 
the  five  years.  This  was  relied  on  in  the 
case.  But,  there  was  a  trust  declared  in  the 
deed,  and  the  possession  was  not  contrary 
to  that.  But  what  had  creditors,  ignorant 
of  it,  to  do  with  that?  Here  the  husband  was 
in  possession  of  the  wife's  property ;  and 
when  the  creditor  trusts  him,- and  sues  his 
execution,  he  is  met  with  a  deed.  But,  it 
has  a  trust  in  it,  and  so  all  is  fair  and 
right.  Yes,  all  was  fair  and  right,  thus  to 
secure  her  own  property,  and  that  in  a  way 
to  let  her  husband  into  possession,  and  not 
to  record  the  deed,  but  to  have  her  rights 
asserted  and  made  known  at  any  time  within 
five  years. 

It  was  contended,  that  though  such  pos- 
session mignt  remain,  and  the  deed  would 
be  good  for  eight  months,  yet  not  being 
recorded,  it  was  void  ab  initio  as  to  cred- 
itors. But  it  was  decided,  that  the  marital 
rights  were  intercepted  by  the  deed,  and 
that  it  was  not  void,  so  as  to  let  in  those 
rights.  If  this  case  does  not  go  the  whole 
way  required  for  the  one  under  considera- 
tion, it  is  only  because  in  the  one  case  the 
deed  contains  a  declaration  of  trust,  and 
in  the  other  it  is  absolute.  It  establishes 
every  point  contended  for,  except  what  may 
grow  out  of  that  di Terence  in  the  cases; 
and  I  cannot  perceive,  for  the  reasons 
aforesaid,  why  that  difference  in  the  case 
ought  to  vary  the  decision. 

JUDGE  CABELL  delivered  his  opinion, 
that  the  decree  should  be  reversed ;  but,  as 
it  is  not  now  in  possession  of  the  Reporter, 
it  will  be   given  in  the  Appendix  if  it  can 

be  procured. 
269         *The  PRESIDENT. 

I  concur  entirely  with  Judge  Carr  in 
his  statement  of  the  facts  in  this  case.  In 
the  argument  of  it,  many  questions  have 
been  raised  ;  but,  I  shall  confine  myself  to 
the  consideration  of  it  in  two  aspects  only; 
first,  as  regards  the  rights  of  the  parties 
to  the  property  in  question  before,  and 
secondly,  after  the  marriage. 

In  the  first  aspect  of  the  case,  none  of 
the  parties  had  any  ground  of  complaint. 
At  the  time  the  deed  in  question  was  ex- 
ecuted, the  creditors  of  the  husband  had 
not  the  slightest  interest  in  the  property  ; 
nor  had  they  any  interest  in  his  assent  to 
the  deed,  as  his  knowledge  of  it  was  quite 
enough  to  intercept  his  marital  rights  to 
the  property.  The  interest  of  the  intended 
wife  in  the  deed  was  very  palpable.  She 
knew  that  her  intended  husband  was  in- 
solvent. She  had  been  advised  to  take  care 
of  her  property ;  and  her  object  was,  to 
secure  it  both  against  him  and  his  cred- 
itors. He  had  refused  to  enter  into  a  mar- 
riage contract  for  that  object,  from  the 
apprehension,  probably,  of  some  imputa- 
tion on  his  integrity;  though  he  had  de- 
clared his  willingness  that  she  should 
dispose  of  it  in  any  manner  she  chose.  It 
is  obvious,  that  the  object  of  all  parties 
was  a  fair  one,  and  the  deed  was  intended 
to  effect  it  and  it  only;  and  whether  it  has 
done  so,  is  the  first  question.  Though  the 
word  **gift"  is  inserted  in  it,  I  think  the 
force  of  the  terms  * 'bargain  and  sell,*'  &c, 
make  it  an  absolute  bill  of  sale  on  the  face 
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of  it,  and  in  the  controversy  between  the 
parties  to  it,  would  have  the  effect  to  pass 
the  title  in  the  property  to  Land,  the  in- 
tended trustee;  and  in  an  action  at  law,  the 
bargainor  would  have  been  estopped  to 
deny  consideration,  by  her  seal,  though 
none  is  expressed  in  the  deed;  and  though, 
also,  in  a  Court  of  Equity,  she  might  have 
insisted  on  the  intended  trust  for  her  sole 
use.  Or,  had  the  marriage  never  taken 
place,  in  contemplation  of  which  the  deed 
was  executed,  she  might  have  insisted  on 
a  re-conveyance  of   the   property    by 

270  the  *in tended    trustee.     As   regarded 
the     husband,     the    property    being 

solely  the  wife's,  he  had  not  a  scintilla  of 
interest  in  it;  and  his  knowledge  of  the 
deed  intercepted  his  marital  rights,  as  be- 
fore remarked.  That  a  Court  of  Equity, 
upon  the  facts  in  this  case,  would  have 
compelled  Land,  the  intended  trustee,  to 
hold  the  property  to  the  sol^  use  of  the 
wife,  as  against  both  himself  ard  Jeffries, 
I  can  have  no  doubt.  The  mistake  or  igno- 
rance in  drawing  the  deed,  would,  though 
absolute  on  its  face,  have  warranted  its 
jurisdiction;  nor  would  it  impair  the  rule, 
that  contracts  under  seal  are  not  to  be 
changed  by  parol  evidence.  Matters  col- 
lateral to  the  deed  may  always  be  proved  by 
parol  evidence.  Ross  v.  Norvell,  1  Wash. 
14,  and  the  cases  there  cited.  Nor,  in  this 
first  aspect  of  the  case,  could  the  husband 
insist,  that  the  few  hours  possession  of 
the  property,  after  the  deed  was  executed, 
and  before  the  marriage,  was  inconsistent 
with  the  deed.  Until  that  moment,  and 
for  some  time  after,  it  was  impossible  to 
deliver  the  property  to  the  bargainee;  as 
it  appears  by  the  evidence,  that  he  was  at 
too  remote  a  distance  to  receive  it.  Before 
the  marriafire,  he  had  no  interest  in  it;  and 
immediately  after,  he,  and  not  the  wife, 
had  the  sole  control  of  the  possession.  She 
was  no  longer  sui  juris.  I  admit  that  if 
the  intended  trustee  had  permitted  him  to 
exercise  rights  of  ownership  over  it.  and 
she  had  failed  to  assert  her  claim  to  it  in 
due  time,  there  might  be  some  ground  for 
the  imputation  of  fraud.  But  nothing  of 
this  appears  in  this  case ;  and  in  any  case, 
it  ought  very  clearly  to  appear,  to  divest  a 
wife  of  her  rights ;  who,  though  as  regards 
the  property  settled  to  her  sole  use,  is  to 
be  considered  as  a  single  woman  to  all  in- 
tents and  purposes,  cannot  be  so  considered 
in  a  controversy  with  her  husband,  or  those 
claiming  under  him,  to  impute  laches  to 
her.  There  is  nothing  in  the  Statute  of 
Frauds  affecting  this  question  of  posses- 
sion. It  depends  on  a  rule  of  law  which 
is  laid  down  by  Lord  Mansfield,  in  the  case 
of  Cadogan  v.  Kennett,  Cowp.  Rep.  432, 
with  great  precision,  and  in  several 
subsequent      cases.       He    says,     *4f 

271  *there  is  a  sale  of  goods,  and  the 
vendor  remain  in  possession  and  ap- 
pear the  owner,  it  is  evidence  of  fraud,  be- 
cause goods  pass  by  delivery  only.  Such 
a  possession  and  ownership,  unexplained  by 
evidence  of  circumstances  accouDtiner  for 
it,  makes  the  deed  fraudulent  per  se,"  upon 
the  general  principle  that  prima  facie  evi- 
dence uncontradicted,  becomes  conclusive 
of  the  fact  which  it  is  intended  to  prove. 
The   case   of   Edwards  v.  Harben,  and  the 


cases  in  this  Court,  go  no  further.  It 
would  be  wasting  time  to  produce  cases 
shewing  that  such  explanation  may  be 
given,  when  it  is  confined  to  unavoidable 
circumstances,  in  exclusion  of  any  agree* 
ment  or  assent  of  the  parties,  inconsistent 
with  the  deed. 

In  the  second  aspect  of  the  case,  as  re- 
gards the  rights  of  the  creditors  of  the 
husband,  who  are  supposed  to  be  more 
favoured,  if  the  transaction  was  bona  fide 
at  the  time  the  deed  was  executed,  and  all 
objection  is  removed  to  the  short  possession 
of  the  wife  after  that  period  and  before  the 
marriage,  there  is  neither  any  thing 
in  the  Statute  of  Frauds,  nor  in  the  rule 
of  law,  to  avail  them.  If  indeed  there  was 
any  contrivance  between  the  parties,  to 
give  to  the  husband  the  effectual  ownership 
of  the  property,  and  at  the  same  time  to 
defeat  the  claims  of  the  creditors,  the 
transaction  would  be  justly  considered  as 
fraudulent.  But,  there  is  certainly  no  evi- 
dence of  such  a  design  in  this  case.  The 
error  in  the  argument  on  this  point  was, 
in-  treating  the  marital  rights  as  in  exist- 
ence at  the  time  the  deed  was  executed. 
They  potentially  existed,  it  is  true:  but 
not  in  the  will  of  the  husband  only.  It 
depended  on  the  will  of  the*  intended  wife; 
the  more  especially  as  the  property  was 
hers,  and  nothing  of  the  husband's  prop- 
erty was  to  be  affected  by  the  deed.  His 
creditors,  therefore,  if  the  transaction  was 
bona  fide  as  to  all  the  parties  to  it,  have 
nothing  to  complain  of;  although  in  the 
event  that  the  marriage  had  taken  place 
without  the  deed,  they  would  have  been 
entitled  to  the  property.  Claiming  through 
the  rights  of  the  husband  as  they  must  do, 

against  a  fair  and  bona  fide  contract, 
272      *they  cannot  stand  on  better   ground 

than  he  does.  As  the  title  to  the 
properly  passed  out  of  the  wife  while  sole, 
to  the  intended  trustee  Land,  the  marital 
rights  did  not  attach  upon  it,  and  the  pre- 
tensions of  the  creditors  of  Jeffries  are  no 
better  than  his.  Nor  will  a  Court  of  £k)nity 
be  very  willing  to  favor  them  in  such  case. 
In  the  case  of  Hastington  v.  Gill,  3  Term 
Rep.  620,  note,  which  has  been  cited.  Lord 
Mansfield  said,  that  Courts  of  Equity,  for 
ages  past,  have  thought  the  rules  of  the 
common  law  too  hard,  and  he  thought  it 
right  to  protect  the  property  of  the  wife 
against  the  extravagance  of  the  husband, 
in  cases  clear  of  fraud.  This  is  done,  he 
said,  by  the  intervention  of  trustees;  and 
thus  far  the  wife  is  to  all  intents  and  pur- 
posed a  single  woman,  and  wherever  the 
trust  can  be  supported  in  a  Court  of  Ekinity, 
it  will  consider  the  trustee  entitled  to  the 
legal  estate.  In  the  case  of  Cadogan  v. 
Kennett,  he  also  said  that  the  Statute  of 
Frauds  in  such  case  ought  not  to  be  con- 
strued to  make  innocent  parties  sufferers. 
Considering  the  deed  in  this  case  as  an 
ordinary  bill  of  sale  on  the  face  of  it,  it  is 
not  necessary  to  enquire  whether  it  was 
duly  recorded.  There  is  no  statute  re- 
quiring such  a  deed  to  be  recorded.  If 
recorded,  it  would  have  given  no  no- 
tice of  the  trust  intended.  Nor,  if  it 
is  to  be  considered  as  a  deed  of  gift, 
was  it  material  to  record  it  in  this 
case.      In    that   character,  it   would    have 
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passed  the  title  to  the  property,  with  the 
knowledge  of  the  intended  husband,  to  the 
donee;  and  being  executed  with  good  faith, 
could  not  be  complained  of  by  him,  or  his 
creditors  claiming  through  him.  It  was 
not  a  marriage  contract,  but  a  bona  fide 
transfer  of  the  property  of  the  wife,  with 
the  knowledge  of  her  intended  husband. 
A  construction  which  would  let  in  his  cred- 
itors in  such  case,  would  be  in  restraint  of 
marriage,  which  would  not  be  countenanced 
by  the  Court.  It  would  be  a  fraud  on  the 
wife  to  defeat  an  object  fair  in  its  circum- 
stances at  the  time,  and  in  the  attainment 
of  which,  there  was  no  will  to  conflict 
273  with  her  own.  *I  admit  that  if  an  ex 
post  facto  character  could  be  given 
to  such  a  transaction,  fraud  might  be  im- 
puted to  it.  But,  there  is  certainly  no 
ground  for  such  imputation  in  the  present 
case. 

This  view  of  the  case  renders  it  unneces- 
sary to  discuss  the  merits  of  the  decision  of 
the  Supreme  Court  of  the  United  States, 
in  the  case  of  Pierce  v.  Turner,  of  which 
I  entirely  approve..  Taking  the  legal  title 
to  the  property  to  be  in  Land,  the  intended 
trustee,  he  might  have  been  left  to  his 
remedy  at  law  against  the  defendant  Stew- 
art, but  for  the  nature  of  the  property  in 
question,  which,  upon  the  principles  of  the 
Court  in  such  cases,  cannot  be  compensated 
for  in  damages. 

On  the  whole,  my  opinion  is,  that  the 
decree  of  the  Chancellor  be  reversed,  and 
the  injunction  perpetuated. 

Decree  reversed. 


Bells  V.  Gillespie. 

June,  1827. 
l^llto— Con«tractlon— Pee  Tall.*— A  will  Is  made  be- 
tween the  1st  day  of  January.  1787,  and  the  Ist  day 
of  January.  1820,  by  which  the  testator  lirives  to  his 
sons  several  tracts  of  land,  and  if  either  of  them 
should  die  without  lawful  issue  the  part  allotted 
to  him  to  be  equally  divided  amongr  his  survivingr 
brothers.  &c.,  this  is  a  fee  tail,  and  not  an  execu- 
tory devise. 

*  This  was  an  ejectment  brought  in  the 
Superior  Court  of  Louisa  county,  by  John 
Doe,  lessee  of  Robert,  George,  Nathan  and 
Ashley  Bell,  surviving  sons  and  devisees  of 
Oeor^e  Bell,  deceased,  by  his  last  wife, 
against  David  Gillespie. 

At  the   trial,  the   jury    found    a    special 

verdict,  the  substance    of    which    is    fully 

stated    in    the     opinion     of     Judge 

274       *Carr.      The     Superior    Court    gave 

judgment  for  the  defendant,  and  the 

plaintiff  obtained  a  supersedeas. 

This    case,    and    the    following    one    of 


•WUlft  -Construction-Fee Tali.— In  Nowlln  v.  Win- 
free.  8  Oratt.  346,  a  testator,  who  died  in  1803.  devised 
bin  estate,  both  real  and  personal,  to  his  three 
daiifirhters  and  "their  heirs  lawfully  begrotten  of 
the!  r  bodies."  "And,  in  case  either  of  my  daughters 
ehould  die  without  heir  or  heirs  as  above  mentioned, 
the  surviving  ones  to  enjoy  their  equal  part." 
ALJ^EN.  J.,  deliver! DfiT  the  opinion  of  the  court,  said 
(p.  S48) :  *'The  question  presented  by  the  special  ver- 
dict as  to  the  proper  construction  of  the  will  of 
Benjamin  Hall  deceased,  has  been  frequently  under 
connlderation  in  this  court  The  case  of  Bells  v. 
OW^9pis,  5  Band.  273,  presented  precisely  the  same 
Qoestlon,  and  the  principle  there  settled  rules  this 
case.  That  case  conformed  to  the  earlier  decisions 
of  this  court,  givinsT  a  construction  to  the  laws  dock- 
Inir  entails:  and  it  has  been  recognized  and  followed 
in  the  subsequent  cases  of  Broaddus  v.  Turner.  5 
Band.  406;  Griffith  t.  Thomson,  1  Leigh  321:  Callava 
T.   Pope.  3  Leigh  108;  Deane  v.  Hansford.  9    Leigh 


Broaddus  v.  Turner,  involving  the  same 
principles,  were  argued  together. 

Leigh,  for  the  appellant,  referred  to  the 
cases  of  Pells  v.  Brown,  Cro.  Jac.  590; 
Fearne  on  Cont.  Rem.  (Butler's  edition.) 
468,  470;  Hill  v.  Burrow,  3  Call,  350;  Por- 
ter V.  Bradley,  3  Term  Rep.  143;  Fearne, 
474,  notes;  Crooke  v.  De  Vandes,  9  Ves.  jr. 
197;  Roe  v.  Jeffery,  7  Term  Rep.  589; 
Hackley  v.  Mawley,  3  Bro.  Ch.  Cas.  82; 
Goodrich  v.  Harding,  3  Rand.  280;  Hill  v. 
Burrow,  3  Call,  342;  Tate  v.  Tally,  3  Call, 
354;  Syduor  v.  Sydnor,  2  Munf.  263;  Gres- 
ham  V.  Gresham,  6  Munf.  187;  Timberlake 
V.  Graves,  6  Munf.  174;  Didlake  v.  Hooper, 
Gilm.  194;  Butler's  Fearne,  474,  citing 
Roe  V.  Scott,  in  a  note;  Richardson  v. 
Noyes,  2  Mass.  Rep.  56;  Butler's  Fearne, 
478;  Frodick  v.  Cornell,  1  Johns.  Rep. 
439;  Morgan  v.  Morgan,  5  Day's  Rep.  517, 
cited  in  4  Com.  Dig.  186,  (new  edition ;) 
Lyon  V.  Burtiss,  2  Johns.  Rep.  483. 

Stanard,  contra,  referred  to  Fearne,  418, 
419,  (Butler's  edition;)  Bryce  v.  Smith, 
Willes'sRep.  1;  Sydnor  v.  Sydnor,  2  Munf. 
263;  Roe  v#  Scott,  cited  in  Fearne,  474; 
Clatchey'sCase,  Dyer's  Rep.  330;  Chaddock 
v.  Cowley,  Cro.  Jac.  695;  Holmes  v.  Mi  net, 
T.  Raym.  452;  Wright  v.  Halford,  Cowp. 
331 ;  Lillybridge  v.  Ady,  1  Mass.  Rep.  224 ; 
King  V.  Rumball,  cited  in  Fearne,  243; 
Fearne,  476;  lb.  479,  485;  Forth  v.  Chap- 
man, 1  P.  Wms.  667;  Tite  v.  Willis,  Tal- 
bot's Cases;  Barlow  v.  Salter,  17  Ves.  479; 
Doe  V.  Kills,  9  East,  382;  Tenny  v.  Agar, 
12  East,  253;  Romilly  v.  James,  6  Taunt. 
263;  Doe  v.  Fonnereau,  Doug.  504;  Ander- 
son V.  Jackson,  16  Johns.  Rep.  382. 
275  *June    11.     The    Judges    delivered 

their  opinions.f 

JUDGE  CARR, 

This  is  an  action  Of  ejectment.  The  jury 
have  found  a  special  verdict,  of  which  the 
following  abstract  contains  the  material 
facts  in  the  cause.  On  the  3d  of  March, 
1787,  George  Bell  made  and  published 
his  will  in  due  form,  and  died  in  the  same 
year.  He  had  (as  appears  from  the  will) 
a  son  and  daughter  by  a  former  wife,  and 
five  sons  by  the  second.  To  the  children 
by  the  first  wife,  he  gives  some  trifling  ar- 
ticles of  personal  property.  He  lends  to  his 
wife,  during  life  or  widowhood,  a  tract  of 
land  particularly  described,  and  some  per- 
sonal property.  To  his  son  George,  he 
gives  a  tract  of  land,  he  paying  to  his 
younger  brothers  201.  a  piece,  as  they  arrive 


253.  The  principle  thus  flrmlj'  established  by  a 
series  of  adjudications  has  become  a  rule  of  prop- 
erty in  the  construction  of  wills  made  prior  to 
1819.  and  ought  not  now  to  be  questioned,  the  more 
especially  as  but  few  cases  are  lilcely  to  occur  here- 
after in  which  the  question  can  arise.  According 
to  these  authorities  the  will  in  this  case  created  an 
estate  tail  in  the  first  taker  by  express  words-  and 
the  bequest  over  after  the  death  of  the  daughter 
without  heirs,  was  an  executory  limitation  after  an 
indefinite  failure  of  issue,  and  therefore  void  and 
the  daughters  took  the  slaves  in  absolute  property  " 
But  see  I  Rev.  Code,  ch.  99,  §  26:  Va.  Code  1887  §  242SL 
On  this  subject  the  principal  case  Is  also  cited  In 
Broaddus  v.  Turner.  5  Rand.  809,  310,  315;  Ball  v 
Payne,  6  Rand.  78:  Griffith  v.  Thomson,  i  Leigh  329' 
Jiggetts  V.  Davis.  1  Leigh  405,  412:  Seekright  v 
Blllups,  4  Leigh  no,  111 :  Doe  v.  Cralgeu,  8  Leigh  452- 
Callis  V.  Kemp,  11  GratL  86:  Tinsley  v.  Jones  is 
Gratt  898:  Moore  v.  Brooks,  12Gratt.  150;  Randolnh 
v.  Wright,  81  Va.  618.  -"uoipn 

See  generally,  monographic  note  on  "Wills"  an- 
pended  to  Hughes  v.  Hughes.  2  Munf.  909. 
I     tThe  Pbbsidbnt,  absent 
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at  age.  To  his  sons  Nathan,  Ashley  and 
Anthony  be  gives  the  balance  of  his  land,  to 
be  equally  divided  among  them.  To  these 
devises,  there  are  no  words  of  inheritance 
superadded ;  but  it  may  be  plainly  collected 
from  the  will,  that  the  testator  meant  to 
give  them  the  fee.  Then  comes  the  clause 
on  which  this  case  depends.  **I  give  and 
bequeath  unto  my  son  Pleasants  the  land 
which  I  lent  to  my  wife  before  mentioned, 
contaiuins:  one  hundred  and  fifty  acres,  to 
him  and  his  heirs,  after  the  decease  of  my 
widow,  or  sooner  if  she  marries,  as  before 
provided;  and  further  my  will  is,  that  if 
either  of  my  said  sons,  to  whom  I  have  be- 
queathed lands,  should  die  without  lawful 
issue,  that  the  part  allotted  them  be  equally 
divided  among  the  surviving  brothers, 
children  of  my  last  wife." 

In  1804,  the  widow  and  Pleasants  sold 
and  conveyed  the  land  to  the  defendant. 
In  1805,  Pleasants  died,  without  marriage 
or  issue,  and  the  widow  in  1815.  The 
plaintiffs  are  the  surviving  brothers  by  the 
last  wife.  The  Court  below  .decided  the 
matters  in  law  arising  on  the  verdict, 
276  *to  be  for  the  defendant,  and  judg- 
ment was  rendered  accordingly;  from 
which  the  appeal  is  taken. 

The  question  is,  what  estate  did  P.  Bell 
take  in  the  laud?  Was  it  a  fee  simple, 
with  an  executory  devise  over  to  the  sur- 
viving brothers?  Or,  was  it  an  estate  tail, 
enlarged  by  our  statute  into  a  fee? 

executory  devises  are  a  mere  indulgence 
granted  to  men's  wills,  lest  the  intention 
of  the  testator  should  be  wholly  defeated, 
and  are  only  resorted  to  when  the  limita- 
tion can  in  no  other  way  be  sustained. 
Hence  the  rule  laid  down  by  Lord  Hale  in 
Purefoy  v.  Rogers,  2  Lev.  39,  that  a  limi- 
tation, which  by  possibility  may  take 
efifect  as  a  contingent  remainder,  shall  never 
be  construed  an  executory  devise.  As  ex- 
ecutory devises  tend  to  a  perpetuity,  the 
policy  of  the  law  has  restricted  them  to  a 
reasonable  time;  which  has  been  settled  to 
be  a  life  or  lives  in  being,  and  twenty-one 
years  after.  Unless  they  are  so  limited 
that  the  event  on  which  they  depend  must 
happen  within  this  period,  they  are  void 
in  their  creation.  Thus,  a  devise  to  A.  and 
his  heirs,  and  if  he  die  without  issue  liv- 
ing at  his  death,  then  to  B.  and  his  heirs, 
is  an  estate  in  fee  to  A.  with  an  executory 
devise  to  B.,  and  the  devise  to  B.  is  good, 
because  the  event  which  determines  its 
existence  or  non-existence,  is  B.'s  death. 
So,  if  in  any  other  way,  it  appear  by 
**fair  demonstration,**  that  the  testator  in- 
tended to  limit  the  dyinir  without  issue  to 
the  period  established  by  law,  the  executory 
devise  will  be  valid.  But,  a  devise  to  A. 
and  his  heirs,  and  if  he  die  without  issue, 
to  B.  and  his  heirs,  can  vest  no  estate  in 
B.  by  way  of  executory  devise;  because, 
coming  after  the  estate  tail  in  A.  it  may 
take  effect  as  a  remainder;  and  even  if 
this  objection  did  not  exist,  it  would  be 
void  as  an  executory  devise;  because,  be- 
ing limited  after  an  indefinite  failure  of  is- 
sue, it  is  too  remote.  In  England,  estates 
tail  may  be  destroyed  by  fine  an  recovery; 
with  us,  by  statute.  In  either  case,  the 
remainder  falls  with  the   particular   estate 


which  supported  it.    But  if,    instead 

277  of  a  remainder  dependent  *on  an  es- 
tate tail,  it  be   an    executory   devise 

after  a  fee  simple,  it  cannot  be  affected 
either  by  the  fine  and  recovery  of  the  ten- 
ant, or  the  operation  of  our  law.  Hence 
the  struggle  so  ofien  repeated  in  the  Eng- 
lish Courts  and  ours,  between  the  alienee, 
heirs  or  devisees  of  the  first  taker,  and 
those  who  claim  as  executory  devisees. 

In  our  case,  after  giving  each  son  a  fee 
simple  in  his  land,  the  testator  says,  *'Mj 
will  is,  if  either  of  my  sons  should  die 
without  lawful  issue,  that  the  part  allotted 
them  be  equally  divided  among  the  surviv- 
ing brothers,  children  of  my  last  wife.** 
What  did  he  mean?  Did  he  look  to  a  def- 
inite or  indefinite  failure  of  issue  in  the 
first  takers?  It  seems  to  me  clear,  that  he 
meant  that  the  land  given  to  each  son 
should  be  enjoyed  by  the  family  of  that 
son,  so  long  as  any  branch  of  it  remained; 
and  that  whenever  it  failed,  the  land  should 
go  over.  That  he  meant  the  issue  of  the 
first  taker  to  enjoy  the  land,  so  long  as  they 
lasted,  is  directly  and  positively  declared. 
Why  should  he  fix  an  earlier  period,  than 
the  failure  of  this  issue,  as  the  epoch  at 
which  the  second  limitation  should  be  de- 
termined? P.  Bell  and  his  immediate  fam- 
ily, were  the  first  objects  of  his  bounty; 
his  other  sons  and  their  families,  the  sec- 
ond. Why  should  he  fix  the  period  of 
Pleasants*  death,  as  the  moment  at  which, 
if  his  brothers  could  not  take  his  estate, 
they  never  should  take?  Suppose  P.  Bell 
had  left  a  child  at  his  death,  and  that  child 
had  died  the  day  or  the  hour  after  him. 
Did  the  testator  mean,  in  such  a  case,  that 
his  other  sons  should  have  no  part  of,  or 
interest  in,  P.  Bell's  land?  I  can  neither 
feel  nor  understand  the  motive,  which  could 
prompt  a  father  to  this.  Why  he  should 
postpone  the  interests  of  his  other  sons  to 
the  failure  of  the  issue  of  P.  Bell,  I  can 
clearly  see;  but,  I  cannot  perceive  why 
time  should  be  so  important  with  him,  as 
that  he  should  say  to  his  other  sons, 
**though  it  is  my  will  that  you  have  the 
land  of  P.  Bell  if  he  has  no  child  at  his 
death,  yet  if  he  leave  a  child,  yon  shall 
not  have  it,  though  that  child  die  the  next 
hour."     If  he  had   had    this  idea   in 

278  his  mind,  *would   it    not    have   been 
more  natural  and  direct  to  have  said, 

**It  is  my  will,  that  if  either  of  my  sons 
die  without  issue  living  at  his  death,  his 
part  shall  be  equally  divided  among  his 
surviving  brothers?** 

It  is  insisted,  however,  that  express  words 
are  not  necessary  to  tie  up  the  failure  to 
the  death ;  that  any  words  which  make  the 
intention  clear  are  sufficient;  and  that 
those  used  here,  leave  no  doubt  of  the  tes- 
tator's meaning.  The  words  are,  that  the 
part  of  the  son  dying  without  issue  *'be 
equally  divided  among  the  surviving 
brothers,  children  of  my  last  wife."  Great 
reliance  was  placed  on  the  words  **surviv- 
ing  brothers;'*  but  the  word  survivor,  is 
not  a  word  of  limitation.  Dying  without 
issue,  have  been  long  settled  as  words  of 
limitation,  giving  an  estate  tail.  The 
question  is,  do  these  words,  surviving 
brothers,  indicate  so  strong  an  intention 
to  tie  up  the  failure  of  issue   to  the   death 
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of  the  first  taker,  as  to  prevent  the  words 
•dying  without  issue,  from  having  their 
settled  meaning  and  e£fect?  There  are 
numerous  cases  upon  this  subject.  I  shall 
not  attempt  to  cite  them  all ;  nor  to  recon- 
•cile  them  with  each  other.  I  will  state  a 
iew  to  shew  the  ground  on  which  I  rest,  in 
thinking  that  the  words  surviving  brothers 
have  not  the  effect  contended  for. 

Chadock  v.  Cowley,  Cro.  Jac.  695,  de- 
•cided  four  years  after  Pells  v.  Brown,  and 
by  three  of  the  same  Judges.  The  testa- 
tor devised  all  his  lands  in  B.  to  Thomas, 
his  son,  and  all  his  lands  in  K.  to  F.  his 
son  ;  and  added,  **Item,  I  will  that  ihe  sur- 
vivor of  them  shall  be  heir  to  the  other,  if 
either  die  without  issue."  Held  by  all 
the  Judges  (absente  Lea,  C.  J.)  that  it  was 
an  estate  tail  in  Thomas. 

In  Hope  V.  Taylor,  1  Burr.  268,  R.  S. 
•devised  to  J.  W.  his  sister's  eldest  son,  his 
house  in  the  brook  with  the  out  buildings 
and  301. ;  to  his  nephew  R.  T.  501. ;  to  his 
nephews  C.  T.,  R.  T.,  W.  T.,  29  acres  of 
arable  and  meadow  land,  &c. ;  then  to  W. 
T.  his  sister's  son,  the  house  in  question, 
and  gives  him  also  101. ;  to  his  brother-in- 
law,  W.  T.  51. ;  and  declares  his  will 
279  and  meaning  to  be,  that  *if  either  of 
the  persons  before  named  die  without 
issue  lawfully  begotten,  then  the  said 
legacy  shall  be  divided  equally  between 
them  that  are  left  alive.  Lord  Mansfield 
and  the  whole  Court  decided,  1st,  that  the 
word  legacy  comprehended  the  land  as  well 
as  the  personal  estate  mentioned  in  the 
will;  2d,  Lord  Mansfield  said,  the  testa- 
tor meant  this  second  clause  as  a  restraint 
on  the  first,  and  meant  that  the  issue  should 
have  it;  and  the  whole  Court  decided  that 
an  estate  tail  was  given. 

In  Roe  V.  Scott  &  Smart,  decided  in  C.  P. 
27th  George  3d,  2  Fearne,  209;  testator  de- 
vised certain  lands  to  his  son  James,  to 
him,  his  heirs  and  assigns  for  ever; 
other  lands  to  his  son  John,  to  hold  to 
him,  his  heirs  and  assigns  for  ever;  other 
lands  to  his  son  Thomas,  to  hold  to  him 
and  his  heirs  and  assigns  for  ever;  and 
after  charging  the  land  of  Tnomas  with  at^ 
annuity,  added,  that  his  will  and  mind  was, 
that  if  either  of  his  three  sons  should  de- 
part this  life  without  issue  of  his  or  their 
bodies,  then  the  estate  or  estates  of  such 
sons  should  go  to  the  survivors  or  sur- 
vivor; and  if  all  his  said  sons  should 
happen  to  die  without  such  issue,  then  he 
devis'ed  all  the  said  premises  to  his  four 
daughters,  their  heirs  and  assigns  forever. 
Held,  that  the  sons  took  estates  tail.  It 
would  be  difficult  to  distinguish  this  case 
from  the  one  before  us.  They  are  alike  in 
all  their  branches ;  the  fee  given  to  the  three 
sons;  then  if  either  die  without  issue,  his 
estate  to  the  survivor  or  survivors.  If  it 
be  objected,  that  the  word  estate  here 
operates  to  carry  the  fee  to  the  second 
taker;  I  will  shew  presently  that  our  ^ase 
has  this  feature  also. 

In  Barlow  v.  Salter,  17  Ves.  479,  the  de- 
vise was  in  these  words:  ^^AU  my  estate, 
real  and  personal,  to  my  daughter,  M.  V. 
to  her  and  her  heirs,  and  half  the  naviga- 
tion money  for  her  natural  life;  and  in  case 
she  dies  without  issue,  all  to  be  divided 
between  my  four   nephews   and   nieces,  N. 


W.  C.  and  K. ;  C's  part  only  for   life,    and 
her    part  to  be   divided    between    the    sur- 
vivors."    The  bill  was   filed  by  one  of  the 
nephews  against  the  daughter,  pray- 

280  ing    *that    the    nephews    and    nieces 
might    be    declared    entitled    on    the 

event  of  the  daughter's  dying  without 
issue  living  at  her  death,  and  praying  an 
account  accordingly.  It  was  admitted  that 
there  was  no  real  estate ;  and  this  makes  the 
case  the  stronger;  for.  it  is  well  known 
that  slighter  words  will  be  taken  to  tie  up 
the  failure  to  the  death,  in  personal  than 
in  real  property.  The  Master  of  the  Rolls 
went  into  the  consideration  of  the  words  *4n 
case  she  die  without  issue."  The  Judges 
in  some  of  the  early  cases,  he  said  had  in- 
clined to  hold  these  words  to  mean  issue 
at  the  death  of  the  person  named ;  but,  he 
thought  that  ever  since  the  case  of  Beau- 
clerk  V.  Dormer,  a  different  rule  had  pre- 
vailed. *'The  Court  ought  not  certainly  to 
profess  to  adopt  one  of  these  rules,  and 
yet  to  proceed  as  if  the  other  was  the  right 
one;  which  however  is  done,  where  the 
meaning  of  the  words  is  held  to  be  nar- 
rowed by  expressions  or  circumstances  that 
do  not  raise  any  fair  inference  of  a  re- 
strictive intention.  The  single  circum- 
stance in  this  case  relied  on  in  favour  of  the 
restrictive  construction  is,  that  one  of  the 
four  persons  to  whom  the  bequest  over  is 
made,  is  to  take  a  life  interest  in  her  part, 
which  is  to  be  divided  equally  among  the 
survivors."  In  a  further  part  of  his  opin- 
ion, he  observes  that  the  word  **  survivors  as 
used  here,  has  the  same  sense  as  to  word 
others,  as  has  been  frequently  decided." 
He  concludes  by  pronouncing  it  an  estate 
tail  in  the  daughter,  and  dismissing  the 
bill. 

Let  us  come  now  nearer  home,  and  ex- 
amine some  of  the  decisions  of  this  Court. 
If  I  mistake  not,  we  shall  find  that  they 
settle  this  question  even  more  conclusively 
than  the  English  cases. 

Carter  v.  Tyler,  1  Call,  143.  Will  made 
in  1759.  **My  will  is,  that  my  son  W.  C. 
have  all  my  lands"  (describing  a  particu- 
lar tract,)  **to  him  and  his  heirs  lawfully 
begotten,  for  ever;  &c.  I  give  to  my  son  J. 
C.  all  the  remaining  part  of  mv  land,"  &c. 
(describing  the  tract, )  ^*to  him  and  his  heirs 
lawfully  begotton,  for  ever;  and  if  either 
of  my  sons  should  die    without  issue, 

281  my  will  is  that  the  whole  *go  to  the 
survivor;  and  if  they  both  die  with- 
out issue  lawfully  begotten,  then  my  will 
is,  after  my  wife's  death,  that  the  lands  be 
sold,  and  the  monies  thereon  be  equally 
divided  between  my  daughters  then  living, 
and  their  heirs  forever."  I  consider  this 
a  case  deserving  the  utmost  weight.  It  is 
the  first  we  meet  with  in  our  books,  after 
the  passing  the  laws  docking  entails.  It 
was  decided  by  the  unanimous  opinion  of 
the  Court,  consisting  of  Pendleton,  Lyons, 
Carrington,  Fleming,  and  Roane.  These 
venerable  and  able  men  were  actors  in  those 
eventful  scenes,  which  gave  birth  to  these 
laws;  some  of  them,  probably,  members 
of  the  Legislature  which  passed  them.  The 
cause  was  argued  with  great  learning  and 
ability  by  the  most  distinguished  counsel 
then  at  the  bar.  Mr.  Call,  and  Mr.  Wash- 
ington,   put    forth   all   their    strength    to 
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prove  that  the  limitations  over  were  aot 
destroyed  by  the  statutes.  The  ground  was 
taken  very  strongly,  that  they  were  exec- 
utory devises.  But  the  Court,  in  a  clear, 
forcible,  and  decided  opinion,  delivered  by 
their  President,  pronounced  that  the  sons 
took  estates  tail,  and  that  the  limitations 
over  were  void. 

Let  us  examine  for  a  moment  the  points 
of  resemblance  between  this  case,  and  the 
one  at  bar.  I  think  we  shall  find,  that  it 
contains  much  stronger  evidence  than  ours, 
of  an  intention  to  tie  up  the  failure  of 
issue  to  the  death  of  the  sons.  1st.  If  one 
of  them  die  without  issue,  the  whole  goes 
to  the  survivor,  without  any  words  of  in- 
heritance superadded.  2d.  If  both  die 
without  issue,  then,  after  my  wife's  death, 
the  lands  to  be  sold.  Here  is  a  provision 
which  shews  that  he  thought  the  event  he 
was  contemplating,  (the  death  of  his  sons 
without  issue,)  might  occur  in  the  life  of 
their  mother;  strong  to  evince  that  it  was 
not  an  indefinite  failure  of  issue.  But, 
this  is  not  all.  3d.  The  lands  were  to  be 
sold,  and  the  monies  thereon  to  be  ^  ^equally 
divided  among  my  daughters  then  living 
and  their  heirs.**  When  living?  Why, 
living  at  the  death  of  the  sons  without 
issue,  and  of  the  mother,  if  she 
282  ^should  survive  them.  To  me  this 
appears  vastly  stronger  than  the  case 
at  bar,  to  shew  an  intention  to  restrain 
the  failure  of  issue  to  the  death  of  the  sons; 
and  yet  a  full  Court  unanimously  decided 
against  the  executory  devise.  This  deci- 
sion was  made  in  1797,  near  thirty  years 
ago.  It  has  never  been  questioned,  but 
often  referred  to  by  the  later  cases  as  au- 
thority. If  we  now  overrule  it,  who  can 
tell  how  many  titles,  resting  on  the  basis 
of  this  very  decision,  we  may  shake  to 
their  foundation? 

The  next  case  is  that  of  Hill  v.  Burrow, 
3  Call,  342,  decided  i n  1803.  The  contest  was 
renewed  upon  the  old  battle  ground ; 
whether  it  was  an  estate  tail,  or  a  fee  with 
an  executory  devise  limited  upon  it.  The 
intention  of  the  testator,  and  its  decisive 
weight  in  the  construction  of  wills,  were 
strongly  pressed ;  and  Porter  v.  Bradley, 
Roe  V.  Jeffery,  and  that  whole  class  of 
cases  brought  before  the  Court.  They 
were  again  unanimous  in  their  decision, 
that  it  was  an  estate  tail.  Judge  Lyons 
has  the  following  sound  and  pertinent  re- 
marks: ^*It  is  to  no  purpose  to  be  arguing 
about  the  intention,  unless  the  words  will 
authorise  a  restricted  construction ;  for, 
mere  intention  cannot  prevail  against  a 
settled  rule  of  interpretation,  which  has 
fixed  an  appropriate  sense  to  particular 
words;  because,  when  the  sense  is  once 
imposed,  they  become  the  indicia  of  the 
testator's  mind,  until  the  contrary  is  shewn 
by  countervailing  expressions.  It  is  better 
that  it  should  be  so  too;  for,  the  law  ought 
to  be  certain ;  and  where  the  rule  is  once 
laid  down,  it  should  be  adhered  to.  Other- 
wise, what  is  called  liberality  at  the  bar, 
will  degenerate  into  arbitrary  discretion, 
and  all  depends  upon  the  will  of  the 
Judge."  He  adds,  **An  infringement  of 
the  rule,  instead  of  supporting  the  Legis- 
lative intention,  would  go  directly  to 
defeat  it;  and  would  tend,  under  the  notion 


of  executory  devises,  to  introduce  that  very 

clog  to  alienation,  which  the  statute  meant 

to  abolish." 

The  case  of  Tate    v.   Tally,  3    Call,    354, 

followed  soon   after.     The    words   of 

283  the  devise  were  nearly  the  same ;  *bnt, 
the  will    was  made  after   the  Act   of 

1776,  and  this  furnished  to  the  ingenuity 
of  counsel  a  ground  of  distinction  at  least 
plausible.  Mr.  Wickham  pressed  this 
point  with  great  power.  He  argued,  that 
in  England  estates  tail  were  implied  for 
the  benefit  of  the  issue :  that  here  such 
implication  would  have  exactly  the  con- 
trary effect:  that  a  devise  of  lands  since 
1776,  should  be  placed  on  the  same  ground 
with  personal  estate ;  because,  the  first  de- 
vise will  now  give  the  whole  estate  in 
lands  as  in  personals;  and  the  implication 
would  disappoint  the  intention  of  the  tes- 
tator. The  Court,  however,  held  fast  to 
the  former  decisions,  pronounced  it  an 
estate  tail,  and  that  the  construction  must 
be  the  same  since  as  before  the  statute. 

Next  comes  the  case  of  Bldridge  v.  Fisher, 
1  Hen.  &  Munf.  559.  Will  in  1784.  Devise 
of  land  and  personal  estate  to  his  son  and 
his  heirs,  and  if  he  die  without  lawful 
heirs,  to  the  grand-son  of  the  testator. 
The  counsel  for  the  grand-son,  in  whose 
favor  the  Court  below  had  decided,  said 
that  after  the  former  decisions  he  should 
surrender  the  case,  if  it  did  not  present  an 
important  distinction.  Real  and  personal 
estate  were  devised  by  the  same  words  in 
the  same  sentence.  The  whole  Court  con- 
sidering the  case  settlc'd,  decided  the  estate 
of  the  first  taker  to  be  an  estate  tail,  and 
reversed  the  judgment  of  the   Court  below. 

Sydnor  v.  Sydnor,  2  Munf.  269.  Will  in 
1779.  Testator  gave  to  his  four  sons  a  tract 
of  land  each,  to  him  and  his  heirs  for  ever. 
'^And  it  is  my  desire,  that  if  any  of  my 
four  sons  should  die  without  heirs  of  their 
bodies,  that  then  the  parts  of  them  so 
dying,  shall  be  equally  divided  among  the 
survivors  and  their  heirs."  One  of  the 
sons  died  without  issue,  and  devised  his 
land  to  a  nephew.  The  surviving  brother 
sued  for  it ;  and  the  Court  below,  on  a 
special  verdict,  decided  the  law  to  be  for 
them.  On  the  appeal,  great  reliance  was 
placed  on  the  word  survivors,  and  the  whole 
doctrine  again  gone  into.  The  Court 
unanimously       (Fleming,         Roane, 

284  Brooke,  and  Cabell,)  considered  *it  a 
settled  case;  and    without  delivering 

opinions,  reversed  the  judgment  of  the 
Court  below.  I  consider  this  a  case  strongly 
in  point.  The  only  imaginable  distinction 
between  it  and  the  case  at  bar,  is,  that 
there  the  devise  is  to  the  survivors  and 
their  heirs ;  in  our  case,  to  the  survivors, 
without  words  of  inheritance  superadded. 
But  to  me,  this  seems  a  distinction  without 
a  difference.  For  I  hold,  that  in  this  case 
equally  as  in  that,  the  survivors  were  in- 
tended to  take,  and  would  take,  (if  they  took 
at  all)  a  fee  simple.  Because,  in  the  com- 
mencement of  his  will,  the  testator  declares 
his  intention  of  disposing  of  his  worldly 
goods;  and  we  know  that  these  words,  and 
others  of  the  like  kind,  will,  in  favor  of 
intention,  and  to  prevent  a  partial  intes- 
tacy, be  transposed  to  any  subsequent  de* 
vise  in  the  will,    and  make   such  devise  as 
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effectual  in  carryiog  the  fee,  as  if  words  of 
iaheritance  bad  been  used.  For  tbe  reason- 
ing and  antboHties  on  this  sabject,  I  refer 
to  Goodricb  ▼.  Harding,  3  Rand.  280. 

The  other  cases  in  our  books  on  his  sub- 
ject, are  M'Clintick  v.  Manns,  4Munf.  328; 
Tidball  V.  Lrupton,  1  Rand.  194;  Kendall 
Y.  Bjre,  1  Rand.  288,  and  Goodrich  v. 
Harding,  3  Rand.  280.  These  cases  are  in 
perfect  harmony  with  the  former,  and 
present  an  unbroken  series  of  decisions  for 
the  last  thirty  years.  Surely  this  ought 
to  settle  the  law. 

As  to  the  idea  that  the  law  of  1819,  is  an 
expression  of  the  Legislative  opinion,  that 
tbe  Courts  have  heretofore  decided  wrong 
on  this  subject,  and  furnishes  us  with  a 
fair  opportunity  to  break  the  toils  in  which 
former  decisions  have  bound  us,  I  would 
remark,  1.  That  it  is  not  the  province  of 
the  Legislature  to  censure  the  exposition 
which  the  Courts  give  to  any  law;  nor 
ought  we  to  impute  to  them,  on  slight 
ground,  such  usurpation ;  2.  That  the 
words  of  the  Act  imply  no  such  censure; 
but  acknowledging  tbe  existing  law  to  be 
as  settled  by  the  Courts,  mean  merely  to 
change  it  for  the  future;  saying  that  in  a 
will  or  deed  hereafter  made,  a  contin- 
gent limitation  depending  upon  the 
285  *dying  of  a  person  without  heirs,  heirs 
of  the  body,  issue,  issue  of  the  body, 
&c.  shall  be  held  to  take  effect,  when  such 
persons  shall  die  without  heir,  issue,  &c. 
living  at  the  time  of  bis  death,  or  born 
within  ten  montha.  This  law  is  entirely 
prospective.  The  Legislature  have  justly 
thought,  that  to  give  it  an  ex  post  facto 
effect,  would  be  wrong.  Shall  the  Courts 
then  give  it  such  operation?  So  far  from 
this  law  furnishing  a  fair  opportunity  to 
overturn  tbe  settled  course  of  decisions,  I 
think  it  shews  us  the  propriety  of  a  differ- 
ent line  of  conduct,  of  leaving  this  subject 
exactly  where  the  law  has  left  it.  The 
great  advantage  which  a  change  of  the 
law  by  the  Legislature,  has  over  a  change 
by  the  Courts,  (even  if  this  could  properly 
be  done)  is,  that  the  one  is  a  public  rule, 
binding  all  alike,  and  looking  to  the  future 
only.  The  other  is  a  rule,  which,  as  the 
Court  makes,  it  may  break;  and  which 
affects  past,  as  well  as  future  cases.  For  the 
last  century  or  two,  dying  without  heirs, 
issue,  Ac.  has  been  settled  to  mean  a  general 
failure,  not  tied  up  to  the  death  of  the  first 
taker.  If  we  say  now,  that  these  decisions 
are  all  wrong,  will  not  our  successors  have 
more  right  to  reverse  our  decision,  than 
we  have  to  reverse  one  with  the  frost  of 
centuries  upon  it?  But  our  decision  will  be 
retrospective ;  for,  as  we  do  not  assume  the 
power  of  making,  but  only  declaring,  the 
law,  if  we  say  that  these  decisions  are 
wrong,  all  the  estates  which  have  been  set- 
tled, all  the  contracts  which  have  been 
made,  all  the  titles  which  rest  on  the  foun- 
dation of  their  correctness,  are  uprooted. 
Nor  can  we  see  the  extent  of  the  mischief. 
A  few  cases  only  have  come  before  us,  for 
some  years  back;  because,  the  law  being 
settled,  counsel  would  generally  advise 
against  it.  But,  only  open  the  door;  pro- 
claim to  the  world  that  all  which  has 
heretofore  been  done  is  wrong ;  and  then 
we  shall  see  the    wild    uproar  and    confus- 


ion among  titles,  which  will  follow.  Is  it 
not  better  to  prevent  this,  by  1  olding  on 
in  the  course  we  have  so  long  run?  The 
cases  which  arose  prior  to  the  law  of  1819, 
must  cease  after  a  time;  and  then  that 
law  settles  the  matter. 
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If  in  this  case,  the  limitation  over 
to  the  surviving  brothers  of  Pleasants  Bell, 
had  been  to  them  and  their  heirs,  no 
question  could  have  been  raised,  that  the 
intention  of  the  testator  to  provide  for  tbe 
issue  of  Pleasants  indefinitely,  so  long  as 
any  existed ;  and  upon  the  general  failure 
of  his  issue,  for  his  brothers  and  their  heirs, 
would  have  reduced  the  express  estate  in 
fee  given  to  Pleasants,  to  an  estate  tail,  for 
the  purpose  of  effectuating  this  general  in- 
tention, which  could  not,  upon  any  other 
construction,  be  carried  into  effect.  It 
would  be  precisely  the  case  of  Sydnor  v. 
Sydnor,  2  Munf.  269,  over  again.  In  that 
case,  it  would  be  immaterial  to  determine, 
whether  the  testator  intended  by  surviving 
brothers,  all  the  other  brothers;  a  meaning 
sometimes  given  to  the  word  survivor;  or 
whether  he  intended  only,  such  of  the 
brothers  and  their  heirs  who  survived 
Pleasants,  to  take.  In  either  case,  the  lim- 
itation over  would  be  a  remainder  after  the 
estate  tail;  in  the  first  case,  vested,  in  the 
other,  contingent;  and  in  both,  defeated 
by  the  operation  of  our  statute  converting 
estates  tail  into  absolute  estates  in  fee 
simple. 

It  is  however  insisted,  that  as  the  law 
was  before  the  7th  day  of  October,  1776  the 
limitation  over  to  the  surviving  brothers, 
without  the  words  and  their  heirs,  or  any 
other  words  of  perpetuity,  gave  them  only 
life  estates,  upon  the  contingency  of  their 
surviving  Pleasants;  and  as  that  contin- 
gency must  happen  within  a  life  or  lives  in 
being,  the  limitation  over  could  be  sup- 
port^ as  a  good  executory  devise;  and 
therefore,  there  is  no  necessity  to  reduce,  by 
construction,  the  express  estate  in  fee  given 
to  Pleasants,  to  an  estate  tail,  in  order  to 
effectuate  the  intention  of  the  testator. 
This  would  be  true,  if  there  was  nothing 
to  prove  that  tbe  limitation  over  to  the  sur- 
viving brothers  was  a  limitation  of  the  fee, 
and  if  the  case  of  Roe  v.  Jeffrey  is  law,  of 
which  I  doubt.  It  may  however,  be  ad- 
mitted as  law,  for  the  purpose  of  this 

287  case.     In     enquiring    ^whether     the 
limitation  over   was  of   an    estate  in 

fee,  I  pass  over  the  effect  which  the  intro- 
ductory clause  of  the  will  may  have  upon 
this  question,  and  put  it  entirely  upon  the 
force  of  the  Act  of  1785,  which  took  effect 
on  the  1st  day  of  January,  1787,  and  pro- 
vided that  **every  estate  in  lands  which 
shall  hereafter  be  granted,  conveyed  or  de- 
vised to  one,  although  other  words  hereto- 
fore necessary  to  transfer  an  estate  of 
inheritance  be  not  added,  shall  be  deemed 
a  fee  simple,  if  a  less  estate  be  not  limited 
by  express  words,  or  do  not  appear  to  be 
granted,  conveyed  or  devised,  by  construc- 
tion or  operation  of  law.**  The  will  being 
made,  and  the  testator  having  died  in  1787, 
after  this  Act  was  in  force,  the  statute  is 
decisive,  that  the  surviving  brothers  took 
a  fee,  if  any  estate;  and  Pleasants,  there- 
fore, an  estate  tail,  unless    we   are  not   at 
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libertj  to  take  into  consideration  the  effect 
of  this  statute,  in  determining  whether 
Pleasants  took  an  estate  tail  or  not.  This 
question  has  an  important  influence  in  the 
construction  of  wills  made  since  the  Ist  day 
of  January,  1787,  and  before  the  Ist  day 
of  January,  1820,  when  the  Act  respecting 
executory  limitations  took  effect,  and  ought 
therefore  to  be  at  once  decided. 

Estates  tail  were  unknown  to  the  com- 
mon law.  They  were  created  by  the  statute 
de  donis  conditionalibus,  which  provided, 
'Voluntas  donationis  secundum  formam  in 
charta  doni  sui  manifeste  expressam  de 
caeteroobservetur."  In  executing  this  law, 
it  was  the  duty  of  the  Court  to  ascertain 
from  the  whole  will  taken.together,  whether 
the  intent  of  the  testator  was  to  pro- 
vide for  the  issue  of  the  first  taker;  and  if 
so,  without  regard  to  the  particular  estates 
given  in  terms  by  the  will,  to  hold  that 
the  first  taker  had  an  estate  tail,  if  the  is- 
sue could  not  otherwise  be  provided  for, 
according  to  the  intention  of  the  testator. 
Thus,  an  express  estate  for  life  or  in  fee  was 
converted  into  an  estate  tail,  if  that  were 
necessary  to  effect  this  intent  in  favor  of 
the  issue.  But,  if  not  absolutely  necessary 
for  that  purpose,  the  state  expressly 
288  given  was  *not  disturbed.  This  stat- 
ute was  in  force  in  Virginia,  from 
the  first  settlement  of  the  country,  until 
the  revolution ;  was  adopted  by  the  ordi- 
nance of  the  convention  of  May,  1776,  with 
all  other  British  statutes  in  aid  of  the  com- 
mon law  prior  to  the  4th  year  of  James  1st, 
as  the  law  of  Virginia;  and  continued  in 
force  until  December,  1792,  when  it  was 
repealed  with  all  other  British  statutes. 
The  statute  de  donis  was  in  force  when  the 
will  in  question  was  made,  and  when  the 
testator  died ;  and  if  no  other  statute  had 
any  influence  on  the  question,  the  Act  of 
1785  must  have  had  a  decisive  influence  on 
its  construction.  In  England,  and  in  Vir- 
ginia, before  the  Act  of  1785  took  effect, 
a  devise  to  one  in  fee,  and  if  he  died  with- 
out issue,  then  to  another  and  his  heirs, 
was  construed  to  give  to  the  first  taker  an 
estate  tail,  notwithstanding  the  express 
estate  in  fee  given  by  the  terms  of  the 
will;  because,  it  was  apparent  that  the  tes- 
tator's intent  was  to  provide  first  for  the 
issue  of  the  first  taker,  and  after  that,  for 
the  second  taker  and  his  heirs;  both  of 
which  intentions  would  be  frustrated,  if  the 
first  taker  had  a  fee  simple  estate,  since 
in  that  case  the  issue  could  claim  nothing 
per  formam  doni,  and  the  limitation  over 
would  be  void,  as  being  a  fee  mounted  upon 
a  fee.  But,  the  Court  did  not,  by  construc- 
tion, destroy  the  express  estate  in  fee  given 
by  the  will,  unless  there  was  such  a  neces- 
sity for  the  sake  of  effectuating  the  testa- 
tor's intention.  If,  therefore,  he  directed 
the  estate  to  go  over  to  another  upon  the 
death  of  the  first  taker  without  issue  then 
living,  there  did  not  appear  so  decisive  an 
intent  in  favor  of  the  remote  issue  of  the 
first  taker;  and  the  limitation  over  could 
take  effect,  in  the  event  provided  for,  as 
an  executory  devise,  and  the  testator's  in- 
tent in  that  respect  carried  into  effect. 
The  express  estate  in  fee,  therefore,  was 
not  reduced  by  implication  to  an  estate  tail. 
Upon  this  principle,  a    limitation    over  of 


an  estate    for  life  was    held  to    be    a  good 

executory  devise,  and  not  to  affect  the   fee 

given  to  the  first    taker;  and   a    limitation 

to  one,  without  words   of  perpetuity, 

289  was,  in  effect,  the  same  as  an  ^express 
limitation  for    life.     In  that  case,  if 

there  were  no  ultimate  limitation  over  of 
the  fee,  the  heir  of,  or  the  purchaser  from, 
the  first  taker,  would  be  entitled  to  the  es- 
tate in  fee  simple,  after  the  estate  for  life 
expired. 

After  the  Ist  of  January,  1787,  a  limita- 
tion over  without  any  words  of  perpetuity 
or  limiting  a  smaller  estate,  gave  a  tee; 
and  the  reason,  upon  which  a  limitation 
over  for  life  was  held  to  be  good  aB  an  ex- 
ecutory devise,  no  longer  existed.  Every 
reason,  upon  which  it  was  thought  neces- 
sary to  limit  the  estate  of  the  first  taker  to 
an  estate  tail,  when  the  limitation  over  was 
in  fee,  would  apply  to  the  case  arising  under 
the  statute.  Can  it  be  for  a  moment  sup- 
posed, that  if  a  statute  like  ours  of  1785, 
was  passed  in  England,  it  would  not  have 
this  effect  upon  the  construction  of  wills 
there?  If  it  had  not,  the  most  extraordi- 
nary consequences  would  follow.  The  per- 
son to  whom  an  estate  was  given  after  the 
failure  of  issue  of  the  first  taker,  upon  the 
argument  that  he  was  only  entitled  to  an 
estate  for  life,  having  gotten  the  estate 
on  that  ground,  would  be  entitled  to  it  in 
fee;  whereas,  if  he  was  only  entitled  in 
reality  to  an  estate  for  life,  the  fee  would 
remain  to  the  heirs  of  the  first  taker,  or  the 
purchaser  from  him.  In  other  cases,  other 
consequences  as  absurd  as  this  would  arise. 
Loddington  v.  Kime,  1  Salk.  224.  Thus  a 
devise  to  A.  who  has  no  child,  for  life, 
and  then  to  his  issue  and  their  heirs, 
if  he  should  have  any,  and  if  he  die  with- 
out issue»  then  to  B.  and  his  heirs;  A. 
would  be  entitled  to  an  estate  for  life  only, 
with  remainder  in  fee  to  his  issue  as  they 
came  in  esse,  if  he  had  any;  and  if  not, 
then  remainder  to  B.  and  his  heirs.  3  Salk. 
126.  But,  if  the  devise  was,  before  the  Act 
of  1785,  to  A.  for  life,  and  to  his  issue  if 
he  have  any,  and  if  he  die  without  issue, 
then  to  B.  and  his  heirs;  A.  would  have 
an  estate  tail,  with  remainder  in  fee  to 
B.  In  both  cases  it  is  apparent,  that  the 
testator  meant  to  give  only  a  life  estate  to 
A.,  and  provide  for  the  issue  of  A.,  as 
long  as  he  had  any;  and  then  for  B.  and 
his  heirs.     In  the  first  case,  all  those 

290  objects  *are  effected  by  the  estates 
expressly  given  by  the  testator,  be- 
cause the  estate  given  to  the  issue  of  A. 
is  a  fee.  But  in  the  other,  an  estate  for 
life  only  being  given  to  the  issue  of  A., 
the  testator's  object  of  providing  for  A's 
remote  issue,  would  be  frustrated,  unless 
A.  was  held  to  have  an  estate  tail;  by 
which,  all  the  testator's  intentions  would 
be  carried  into  effect,  except  only  that  of 
limiting  an  estate  for  life  to  A.  Suppose, 
after  our  statute  of  1785,  we  refuse  to  applj 
the  rule  prescribed  by  it  to  a  case  like  the 
last  stated.  Then  the  estate  tail  of  A. 
laised  by  implication,  being  converted  bj 
our  statutes  into  a  fee  simple,  the  inten- 
tion of  the  testator,  both  as  to  the  issue  of 
A.  and  B.,  and  the  estate  of  A.  would  be 
utterly  frustrated.  But,  apply  the  rule 
furnished  by  the  statute,  and   consider  the 
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issne  of  A.  to  be  entitled  to  a  fee  simple; 
and  the  testator's  intentions  as  to  A.  and 
the  issue  of  A.  and  as  to  B.  and  his  heirs, 
would  be  carried  into  complete  effect,  with- 
out defeating  any  part  of  his  intentions. 
It  is  hardly  possible,  that  any  Legislative 
provision  could  have  been  intended  to  pro- 
duce such  consequences.  Let  us  examine 
the  only  statutes,  which  can  possibly  be 
supposed  to  prohibit  the  Court  from  giving 
effect  to  the  Act  of  1785,  in  construing  a  will 
with  a  view  to  ascertain  whether  it  created 
an  estate  tail  or  not. 

The  Act  of  October?,  1776,  only  declared, 
that  **any  person  who  then  had,  or  there- 
after might  have,  an  estate  tail,  should, 
from  thenceforth,  or  from  the  commence- 
ment of  such  estate  tail,  stand  ipso  facto 
seised  in  full  and  absolute  fee  simple." 
The  Act  of  October,  1785,  ch.  62,  provided, 
that  **every  estate  which,  on  the  7th  of 
October,  1776,  was  an  estate  tail,  shall 
be  deemed  from  that  time  to  have  been ; 
and  from  thenceforward  to  continue,  an  es- 
tate in  fee  simple;  and  every  estate  which 
since  hath  been  limited,  or  hereafter  shall 
be  limited,  so  that  as  the  law  aforetime 
was,  such  estate  would  have  been  an  es- 
tate tail,  shall  also  be  deemed  to  have  been, 
and  to  continue,  an  estate  in  fee  simple." 
The  expression  as  the  law  aforetime 
291  was,  refers  *to  the  law  as  it  was  be- 
fore the  7th  of  October,  1776,  when 
the  Act  converting  estates  tail  into  fee 
simple  estates,  passed.  This  is  the  literal 
import  of  the  words;  and  so  they  were 
understood  by  the  Legislature  at  the  re- 
visal  of  1819,  in  which  the  revised  Act 
refers  expressly  to  the  law  as  it  was  before 
•  the  7th  of  October,  1776.  Was  it  intended 
by  this  expression  to  refer  to  all  the  partic- 
nlar  decisions  in  England  and  Virginia,  an- 
terior to  the  7th  of  October,  1776,  as  the 
rules  for  decision  in  all  future  time,  with- 
out regard  to  the  effect  which  future  laws 
might  have  upon  the  reasons,  on  which 
those  decisions  were  founded?  Or,  to  adopt 
the  principles  upon  which  those  decisions 
were  founded?  The  decisions  before  that 
time  were  founded  upon  the  principle,  that 
where  the  intent  of  the  testator  was  to 
provide  indefinitely  for  the  issue  of  the 
first  taker,  and  that  object  could  not  be 
effected  without  implying  an  estate  tail  in 
the  first  taker,  such  an  estate  tail  must  be 
implied,  although  it  controlled  the  will  of 
the  testator  in  respect  to  the  particular  es- 
tates given  in  terms  by  his  will.  This 
necessity  to  imply  an  estate  tail,  not  given 
in  terms,  arose  sometimes  from  the  exist- 
ing law  of  primogeniture,  which  would  de- 
feat the  intent  to  provide  for  all  the  issue, 
unless  the  first  taker  was  construed  to 
take  an  estate  tail ;  sometimes  from  the 
effect  of  the  then  existing  law  requiring 
words  of  perpetuity  to  give  more  than  an 
estate  for  life;  by  force  of  which,  the  imme- 
diate issue  of  the  first  taker  would  be  lim- 
ited to  an  estate  for  life,  unless  the  first 
taker  took  an  estate  tail.  But,  when  the 
law  of  primogeniture  was  abolished,  and 
all  the  issue  admitted  to  participate  in 
the  inheritance,  and  an  estate  in  fee  was 
allowed  to  be  given,  without  words  of  per- 
pertuity,  by  our  statutes,  the  reason  upon 
which    the  former    decisions,    turning    on 


these  points,  were  founded,  was  taken 
away.  Bv  preserving  the  ancient  princi- 
ples, and  applying  them  to  this  new  state 
of  things,  the  results  would  be  different; 
but  in  both  cases,  conforming,  as  near  as 
possible,  to  the  main  intentions  of  the  tes- 
tator to  provide  for  the  issue.     When 

292  the    Act    of    "^1785  was   passed,    the 
statute  de    donis  was    still  in    force ; 

and  by  the  expression  as  the  law  aforetime 
was,  the  Legislature  could  not  have  in- 
tended to  say,  that  an  express  estate  tail 
should  be  construed  to  be  an  estate  tail; 
but  it  was  easy  to  foresee,  that  when  a 
question  arose  whether  an  estate  tail  should 
be  implied  or  not,  it  might  be  argued  that, 
as  an  estate  tail  could  not  exist  after  it 
was  implied,  there  could  be  no  motive  for 
implying  it;  and  that,  therefore,  no  such 
estate  could  be  implied  since  the  7th  of 
October,  1776;  an  argument  repeatedly 
urged  since,  and  overruled.  It  was  to  ob- 
viate this  objection  to  implying  estates 
tail,  and  for  this  purpose  only,  that  the  act 
declared  that  those  estates  which  would 
have  been  fees  tail  as  the  law  aforetime 
was,  should  be  deemed  estates  in  fee  sim- 
ple. It  was  absolutely  necessary  to  declare, 
that  estates  tail  might  be  implied  from 
the  intent  of  the  testator  to  provide  for 
issue,  in  order  to  effect  the  object  of  the 
Act  of  1776,  which  was  to  give  to  the  first 
taker  the  power  of  providing  for  his  issue 
by  giving  them  the  estate,  without  compel- 
ling him  to  do  so,  wherever  it  appeared  that 
the  testator  intended  to  provide  for  the 
issue ;  a  policy  which  might  frequently  be 
frustrated,  if  an  estate  tail  could  not  be  im- 
plied. As  if  a  devise  were  to  A.  for  life, 
and  if  he  died  without  issue,  then  to  B.  and 
his  heirs,  the  obvious  intention  of  the  tes- 
tator that  the  issue  of  A.  should  take, 
would  be  frustrated,  unless  A's  life  estate 
could  be  enlarged  to  a  fee  tail  (converted  by 
the  statute  into  a  fee  simple,)  by  implica- 
tion :  For,  in  no  other  way  could  they  take 
any  thing  in  any  possible  event. 

This  construction  would  have  prevailed 
upon  the  statute  of  1776,  if  the  Act  of  1785 
had  not  expressly  prescribed  it.  That  Act 
prescribed  it  from  excessive  caution ;  and 
upon  the  whole,  I  think  the  rule  prescribed 
by  the  Act  of  1785  was,  that  an  estate  tail 
should  be  implied,  whenever  under  our  ex- 
isting laws,  it  was  necessary  to  do  so,  in 
order  to  effectuate  the  intention  of  the 
testator  in  respect  to  the  issue;  the  Act 
adopting  for  that  purpose   the  reason 

293  *of  the  law,  and  not  the  particular 
cases  decided  before  the  7th  of  Octo- 
ber, 1776;  and  that  upon  the  reason  of  the 
law,  Pleasants  Bell  had,  in  this  case,  an 
estate  tail,  and  not  a  fee,  by  force  of  the 
will;  or,  if  he  had  an  estate  in  fee  simple 
by  the  will,  the  limitation  over  to  his  sur- 
viving brothers  was  in  fee,  and  therefore 
void. 

JUDGE  COALTER. 

This  case  arises  on  the  will  of  George 
Bell,  made  on  the  3d  of  March,  1787,  and 
on  which  will  these  questions  arise : 

1.  Whether  Pleasants  Bell  took  an  estate 
in  fee  with  remainder  to  his  surviving 
brothers,  which,  by  the  Act  of  1785,  must 
be  in  fee,  although  no  words  giving  a  fee 
are  in  the  will ;  and  is  that  remainder  lim- 
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ited  on  the  contingeacj  of  a  dying  without 
issue  at  his  death,  so  as  to  be  good  as  an 
executory  devise?    Or, 

2.  Was  it  intended  to  give  an  estate  tail 
to  Pleasants  Bell,  which  would  be  the  case  if 
an  indefinite  failure  of  issue  was  intended? 

It  is  said  to  be  an  established  rule,  that 
when  a  devise  is  to  A.  and  his  heirs,  and 
if  he  die  without  issue,  or  to  him  gener- 
ally, and  if  he  die  without  issue,  it  is  an 
estate  tail;  and  that  this  rule  does  not 
yield  except  to  express  declarations  to  the 
contrary,  or  to  effect  some  obvious  inten- 
tion in  his  mind  at  the  time.  On  the 
other  hand  it  is  said,  that  the  happening  of 
the  contingency  need  not  be  tied  down  by 
express  words;  but,  if  it  appears  from  the 
whole  will  together,  it  is  enough ;  that 
this  is  a  good  limitation,  at  least  accord- 
ing to  the  more  modern  decisions  in  Eng- 
land, and  at  all  events,  would  be  a  good 
limitation  of  a  personal  subject;  and  that 
however  it  may  be,  if  an  estate  is  given  to 
one  for  life,  and  if  he  die  without  issue,  as 
to  inferring  an  estate  tail,  it  is  not  so 
easily  to  be  inferred  when  the  first  taker 
has  an  express  fee  by  the  will. 

The  difference  between  a  will  of  real  and 
personal  property,  in  relation  to  es- 
294  tates  tail  by  implication,  is  stated  *by 
Judge  Pendleton  in  his  clear  and 
plain  manner,  in  the  case  of  Dunn  v.  Bray, 
1  Call,  294.  He  says,  cases  have  been 
cited  to  prove  that  in  a  devise  of  lands  to 
one  for  life  or  in  fee,  and  if  he  die  with- 
out issue,  remainder  over,  &c.,  this  would 
turn  the  first  estate  into  an  estate  tail,  in 
order  to  favor  the  testator's  intention  of 
preferring  the  issue  to  the  remainder-man ; 
but  in  principle,  the  distinction,  in  case 
of  personal  property,  is  clear,  since  the 
implication  in  the  case  of  lands  to  favor 
the  intention,  would  be  misapplied,  if 
made  use  of  to  destroy  that  intention  in 
the  case  of  personals. 

Our  Act  of  1776  docking  entails,  and 
the  Act  of  1785  reenacting  that,  and  also 
dispensing  with  words  of  inheritance,  in- 
troduced an  entire  new  state  of  things  in 
this  State,  on  this  subject.  Lands  were 
put  precisely  in  the  situation  of  personal 
property,  not  only  as  to  the  want  of  power 
to  entail  them,  but  as  to  the  quantity  of  the 
estate  taken,  where  no  estate  less  than  an 
absolute  one  is  limited.  Under  this  state 
of  things  it  was  reasonable  to  expect,  that 
the  Courts  would  have  construed  wills  of 
lands  and  personals,  made  after  1776,  alike. 
It  is  said,  however,  that  not  only  the  Acts 
of  1776  and  1785  themselves,  but  our  -de- 
cisions under  them,  have  tied  us  down  to 
construe  wills  as  to  real  estates  made  since 
1776,  in  the  same  manner  as  if  estates  tail 
could  now  be  made;  that  is,  that  notwith- 
standing the  essential  change  in  the  con- 
dition of  testators  here,  we  are  to  decide 
on  their  wills,  as  if  made  in  England  under 
their  statute  de  donis;  and  that  although 
we  are  thus  not  to  permit  the  absence  of 
power  to  make  an  estate  tail,  to  weigh  in 
the  construction  of  wills,  yet,  on  the  other 
hand,  we  are  not  prohibited,  either  by  the 
statute,  or  onr  decisions,  from  looking  at 
the  other  part  of  the  system,  by  which 
realty  and  personalty  are  put  on  the  same 
footing,  to  wit,  that  part  of  the  statute,  by 


which  an  absolute  estate  passes,  unless, 
where  a  less  one  is  limited;  and  therefore 
we  are  to  take  that  part  of  the  Act  into 
view,  though  not  the  other.  Indeed  it 
seems  to  me  even    to  be    insisted  on, 

295  *that    we   shall    construe    a    will    of 
lands,  as  if  the  words  to  him  an<^  bia 

heirs,  wherever  they  are  supplied  by  the 
statute,  were  actually  in  the  will.  But  the 
presence  or  absence  of  such  words  in  a 
will  of  personals,  has  a  great  effect  on  the 
construction,  when  enquiring  into  the  in- 
tent, in  relation  to  the  time  when  the 
contingency  is  to  happen;  though  it  will 
not  affect  the  quantity  of  the  estate  given. 

If,  however,  the  Acts  themselves  oblige  us 
to  adopt  the  course  of  construction  insisted 
on,  as  it  regards  one  branch  of  the  system » 
I  cannot  perceive  why  they  shall  not  ex* 
tend  to  the  whole.  The  law  dispensing 
with  words  of  inheritance,  is  no  more  law 
aforetime,  than  that  destroying  entails. 
Whether  we  are  to  consider  that  part  of 
the  Act  of  1785,  dispensing  with  words  of 
inheritance,  in  connection  with  this  will, 
is,  therefore,  the  point  now  to  be  decided 
in  the  first  place ;  because,  if  we  are  not, 
but  are  to  consider  this  will  in  the  same 
manner  in  this  respect,  as  if  it  was  made 
before  the  Act  of  1785  went  into  operation, 
then  the  case  of  Goodrich  v.  Harding,  and 
many  other  cases  in  England  and  here,  (it 
seems  to  me  at  present,)  seems  sufficient  to 
support  this  as  a  good  executory  devise. 
The  point  now  under  consideration,  seems 
purposely  to  have  been  left  open  by  at  least 
two  of  the  Judges  in  that  case. 

It  seems  to  me  at  present,  then,  that  if 
either  the  Acts  themselves,  or  the  decisions 
of  this  Court,  bind  us  down  to  construe  • 
wills  of  lands,  independent  of  the  change 
in  our  condition  wrought  by  those  very 
laws,  that  we  are  bound  throughout.  The 
change  in  placing  realty  on  a  level  with 
personalty,  as  to  the  power  of  entailing, 
was  no  less  important  as  applicable  to  con- 
struction and  finding  out  intent,  than  the 
change  as  to  words  of  inheritance:  and 
indeed,  to  my  mind,  murh  more  so;  and 
being  part  of  the  very  same  law,  if  we 
are  inhibited  from  viewing  or  weigh- 
ing the  effect  of  the  one,  we  must  be 
bound  also  as  to  the  other.  There  is  the 
same  reason  too,  for  breaking  though  the 
decisions  in  toto,  as  for  doing  so  in  part. 
Indeed    more    so;  for,    looking   at  a 

296  part  only  of  the    system  *may    even 
lead  to  greater  errors,  than    shutting 

our  eyes  to  the  whole. 

What  is  the  law,  and  what  have  been 
our  decisions  on  this  subject?  And  how 
far  are  we  to  be  bound,  especially  since  the 
Act  of  1819,  to  construe  wills  in  this  conn- 
try,  as  they  do  wills  in  England?  This, 
to  me,  is  a  momentous  question,  especially 
since  the  Legislative  construction  by  the 
Act  of  1819.  Do  the  Acts  themselves  of 
1776,  and  1785.  tie  us  down  to  decide  as  if 
we  were  sitting  in  Westminster  Hall, 
judging  of  a  will  made  in  England? 

It  is  said,  (and  the  idea  has  tnet  with  the 
approbation  of  at  least  some  of  the  Judges 
of  this  Court,)  that  the  use  of  the  words,  as 
the  law  aforetime  was,  in  the  Act  of  1785, 
as  well  as  the  phraseology  of  the  Act  of 
1776,  do  so   confine  us.     This  idea,  I    ham- 
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bly,  and  with  great  deference  think,  is  not 
well  founded;  and  that,  therefore,  if  we 
have  erred  in  this  respect,  we  cannot  im- 
pute it  to  the  Legislature;  and  conse- 
quently, if  an  erroneous  supposition  that 
the  law  imposed  this  duty  on  us,  has  led  us 
into  this  error,  it  becomes  a  matter  of  se- 
rious consideration  what  course  we  ought 
to  pursue.  Were  we  bound  by  law,  as  it  is 
said  T/e  were  and  are,  to  adopt  and  pursue 
this  course  of  decision? 

This  leads  to  the  enquiry,  how  and  for 
what  purpose,  these  words  were  introduced 
into  the  Act  of  1785? 

Before  the  statute  de  donis,  all  inherit- 
ances were  estates  in  fee  simple  or  fee 
conditional.  Tenant  of  lands  entailed  had 
before  this  statute  a  fee  simple  conditional 
subsequent;  and  although  he  had  issue,  he 
had  not  thereby  a  fee  simple  absolute;  for, 
if  he  afterwards  died  without  issue,  the 
donor  could  enter  in  hii  reverter.  1  Inst. 
13.  But  after  issue,  he  could  aliene,  so  as 
to  bar  him ;  and  as  well  before  as  after  the 
issue,  he  could  aliene,  so  as  to  bar  his  own 
issue.  The  object  of  the  statute  de  donis 
was  to  restrain  this  right  of  alienation, 
which  operated  to  the  disherison  of  the 
issue  of  the  donee  and  to  the  exclusion  of 
the  donor  from  the  reversion  :  both  of  which 
was  contrary  to  the  will  of  the  donor, 
297  and  against  the  form  *of  the  gift.  In 
carrying  this  law  into  effect,  the 
Courts  decided  that  the  donee  should  not 
have  a  fee  simple  conditional  as  aforesaid ; 
but,  they  divided  the  estates,  and  created 
a  particular  estate  in  the  donee,  and  a 
reversion  in  the  donor,  so  that  the  donee 
could  not,  by  alienation,  bar  his  issue  or 
the  donor  as  aforesaid.  Thus  it  is,  that 
tenant  in  tail  is  said  to  be  by  virtue  of  this 
statute.  The  power  of  alienation,  however, 
was  afterwards  given  by  statute,  if  made 
by  fine  and  recovery. 

The  Act  of  1776,  then,  did  not  repeal  the 
statute  de  donis,  but  only  provided  that  any 
person  who  now  hath,  or  hereafter  may 
have,  an  estate  in  fee  tail  general  or  spe- 
cial, &c.  shall,  from  henceforth,  &c.,  stand 
seised,  possessed,  &c.,  in  full  and  absolute 
fee  simple,  &c.  as  if  the  conveyance  had 
been  in  fee,  &c.  The  party  was  not  thereby 
thrown  back  on  his  fee  conditional  at  com- 
mon law,  although  the  statute  de  donis 
might  be  said  to  be  virtually  or  substan- 
tially repealed.  It  was  permitted,  as  it 
were,  to  remain  in  force,  merely  for  the 
purpose  of  enabling  tenant  in  tail  to  hold 
the  fee  absolute  and  unconditional,  under 
tbis  Act. 

The  Act  of  1785,  ch.  62,  then  takes  up 
the  subject,  and  declares,  that  '^every  es- 
tate in  lands,  &c.  which,  on  the  7th  of  Oc- 
tober, 1776,  was  an  estate  in  fee  tail,  shall 
be  deemed  from  that  time  to  have  been, 
and  thenceforward  to  continue  to  be,  an 
estate  in  fee  simple ;  and  every  estate  in 
land,  which  since  hath  been  limited,  or 
hereafter  shall  be  limited,  so  that,  as  the 
law  aforetime  was,  such  estate  would  have 
been  an  estate  tail,  shall  also  be  deemed 
to  have  been,  and  to  continue  an  estate  in 
fee  simple ;  and  all  estates  which,  before 
the  said  7th  day  of  October,  1776,  by  the 
law  if  it  remained  unaltered,  would  have 
been  estates  in  fee  tail,  and  which  now,  by 


virtue  of  this  Act,  are  and  will  be  estates 
in  fee  simple,  shall  from  that  time  and 
henceforth  be  discharged  of  the  conditions 
annexed  thereto  by  the  common  law 
restraining  alienations  before  the  donee 
shall  have  issue;  so  that  the  donees,  or 
persons     in    whom    the    conditional 

298  *fees  vested  or   shall    vest,    had   and 
shall  have    the  same  power    over  the 

same  estates,  as  if  they  were  pure  and  abso- 
lute fees."  Then  follows  the  clause  dis- 
pensing with  words  of  inheritance  in  creat- 
ing a  fee.  It  is  plain  to  be  seen  by  this 
latter  part  of  the  clause  concerning  es- 
tates tail,  that  if  it  had  either  been  sug- 
gested, or  there  was  some  fear  entertained, 
that  the  Act  of  1776,  having  virtually  ab- 
rogated the  statute  de  donis,  it  might  be 
supposed  that  the  common  law  conditional 
fee  was  revived,  and  stood  as  before  that 
statute;  and  the  case  of  Carter  v.  Tyler,  1 
Call,  165,  is  perhaps  sufficient  to  shew  that 
this  idea  is  not  without  foundation.  The 
words,  therefore,  '*as  the  law  aforetime 
was,"  I  humbly  conceive,  had  reference  to 
the  fee  tail  as  created  by  that  statute,  to  be 
adjudged  of  as  if  that  statute  was  in  force. 
This  idea  is  fortified  by  the  words  of  this 
second  member  of  the  clause,  which  declares^ 
that  all  estates  which,  before  1776,  **by 
the  law  if  it  remained  unaltered,  would 
have  been  an  estate  in  fee  tail,"  Ac.  What 
law  is  supposed  here  to  have  been  altered? 
Surely  the  statute  de  donis,  and  possibly 
the  common  law  as  to  conditional  fees. 
But  if  they  both  had  not  been  virtually 
repealed  by  the  Act  of  1776,  the  Legisla- 
ture, by  this  very  Act  of  1785,  did  expressly 
alter  or  abrogate  them  both  by  this  second 
clause,  so  as  to  make  estates  which,  by 
the  law  aforetime,  were  either  fee  tail  or 
fee  conditional  at  the  common  law,  abso- 
lute fees.  For  these  reasons,  then,  those 
expressions  were  deemed  necessary  and 
proper,  and  not  for  the  purpose  of  laying 
down  rules  for  the  interpretation  of  wills 
or  deeds,  or  to  bind  the  Court  down,  in  its 
search  after  the  intention,  to  decisions 
and  reasons,  which,  by  the  very  Act,  were 
rendered  inapplicable.  There  was  not, 
and  could  not  be,  any  wish  in  the  Leg- 
islature, to  create  estates  in  fee  tail,  con- 
trary to  the  will  of  testators,  so  as  to  con- 
vert them  into  fee  simple  estates.  There 
never  has  been  any  hostility  to  those  lim- 
itations for  family  purposes,  which  are  to 
take  efiPect  within  the  reasonable  time 
prescribed  by  law.  On  the  contrary,  the 
Act  of  1819  is  a  complete  Legislative 

299  *declaration,  that  the  course  of  de- 
cision which  has  so  long  done  vio- 
lence to  the  wills  of  testators,  by  applying 
rules  of  decision  here,  which  do  not  exist 
in  England,  (for  there,  where  a  fee  tail  can- 
not exist,  their  rule  is  as,  I  contend  it 
ought  to  be  here,)  is  nopartof  the  Legisla- 
tive will,  but  the  reverse.  Why  has  the 
Legislature  by  that  Act  said,  that  a  lim- 
itation made  so  and  so  shall  be  good,  unless 
it  plainly  appears  that  such  was  not  the 
intention?  Was  it  intended  thereby  to  vest 
a  different  estate  than  was  intended  by  the 
testator,  as  is  done  when  an  estate  tail  is 
converted  into  a  fee?  Surely  not.  It  was 
to  restore  to  wills  their  real  and  intended 
effect ;  to  adopt   the    construction    that  no 
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msLU  ought  to  be  supposed  as  intending  to 
create  an  estate,  which  cannot  exist  by  law, 
unless  it  manifestly  appears  that  such  was 
the  intention. 

Suppose  a  testator  should  preface  his  will 
by  stating  that  he  was  without  counsel, 
and  unacquainted  with  the  technicalities  of 
)aw,  and  of  Courts;  but,  that  he  knew  he 
could  not  create  an  estate  tail,  and  also, 
that  a  fee  would  pass  if  he  did  so,  and  he 
would  be  thereby  defeated  in  certain  provi- 
sions which  he  wished  to  make  for  his  chil- 
dren and  their  descendants,  for  family 
purposes,  and  to  keep  the  estate  in  hia  fam- 
ily as  long  as  he  could,  without  the  viola 
tion  of  any  law ;  and  therefore  hoped  that 
his  will  might  be  fairly  construed  and  sup- 
ported, unless  it  plainly  appeared  that  he 
had  attempted  to  create  an  estate,  which 
the  law  did  not  authorise;  and  a  will,  such 
as  the  present,  and  such  as  this  Court  is  in 
the  habit  of  deciding  on,  so  prefaced,  was 
submitted  to  us  to  decide  what  meaning  was 
to  be  put  on  it.  Could  any  other  be  put  on 
it,  than  such  as  the  Act  of  Assembly  of 
1819  aforesaid,  has  prescribed?  But,  is  not 
this,  in  fact,  the  appeal  which  every  tes- 
tator, since  the  Act  of  1776  was  generally 
known  to  be  in  force,  makes  to  this  Court? 

I  once  heard  of  a  Scotchman,  who,  having 
acquired  a  good  deal  of  property,  had  oc- 
casion to  leave  the  country;  but,  before 
doing  80,  made  his  will.  Not  being 
300  heard  of  *for  a  long  time,  probate 
was  taken  of  the  will,  supposing  him 
to  be  dead.  After  some  fifty  years,  a  suit, 
depending  on  the  construction  of  the  will, 
was  argued  and  about  to  be  decided.  An 
aged  stranger  attended  the  argument  and 
decision ;  after  which,  he  arose  and  told  the 
Court  that  whatever  they  might  say  to  the 
contrary,  when  he  wrote  and  made  that  will, 
he  intended  so  and  so;  very  different  from 
what  the  Court  had  decided.  Could  all  the 
testators,  since  the  Act  of  1776,  thus  ap- 
pear before  us,  we  would  hardly  believe  this 
assembled  host  from  the  dead,  in  how  many 
instances  their  wills  had  been  violated. 
The  law  then  has  not  prescribed  this  course 
of  decision. 

2.  But  how  far  have  we  bound  ourselves, 
and  what  have  beea  our  decisions  on  this 
point? 

As  to  positive  decisions,  there  are  two; 
Tate  V.  Tally,  3  Call,  354,  and  Smith  v. 
Chapman,  1  Hen.  &  Munf.  240;  the  first 
decided  in  1802,  on  a  will  made  in  1777;  the 
other,  on  a  will  made  in  1790.  The  point 
was  made  and  ably  argued  in  both  cases; 
Lyons,  Fleming  and  Roane,  being  the 
Judges,  with  Tucker  in  addition,  in  the 
second. 

In  Tate  v.  Tally,  Judge  Roane  was  in- 
clined to  the  opinion,  that  even  if  we  con- 
strued wills  of  lands  made  since  1776,  in 
the  same  manner  as  wills  of  personals,  it 
would  not  have  been  a  good  limitation  of 
personal  property ;  but  says,  ^'he  will  not 
waste  time  to  enquire  as  to  that,  being 
equally  clear  that  it  is  quite  immaterial 
whether  the  will  was  prior  to  1776,  or  since. 
The  Legislative  construction  of  the  Act  of 
1792,**  he  says,  ** accords  with  my  opinion 
on  the  subject."  (I  presume  he  means  the 
Act  of  1785,  as  incorporated  in  the  Revised 
Code  of  1792.)     '4t  is   entitled    to    respect, 


but  would  not  bind  the  Court  to  adopt  the 
same  construction,  contrary  to  their  own 
judgment,  in  relation  to  prior  cases,"  &c. 
Fleming,  Judge,  says,  that  ^*as  well  on 
general  principles,  as  on  the  case  of  Hill 
V.  Burrow,  this  was  an  estate  tail  in  Jesse 
Tate,  prior  to  the  Act  of  1776.  The  ques- 
tion therefore,  is,  whether   its  being 

301  made  subsequent  to  that  *Act  has  al- 
tered the  case?    And  I  think  not;  for 

the  whole  effect  of  that  statute  is,  to  con- 
vert estates  tail  into  estates  in  fee  simple; 
and  not  to  alter  the  meaning  of  words,  or  de- 
stroy the  established  rules  of  construction." 
Lyons  thought  it  a  clear  case  of  an  estate 
tail;  but  said  nothing  on  the  point  we  are 
now  considering.  Nor  do  I  understand 
Judge  Fleming  as  pretending  to  say,  that 
the  Legislature  had  tied  the  Courts  down 
to  construe  a  will  of  a  subject  which  can- 
not be  entailed,  in  the  same  way  as  of  one 
which  can;  and  this  will  be  entirely  mani- 
fest by  his  opinion  in  Smith  v.  Chapman, 
1  Hen.  &  Munf.  240,  in  which  case,  also. 
Judge  Roane  shews  that  his  opinion  in  this 
case,  which  is  the  one  usually  referred  to 
on  this  subject,  does  not  contain  his  whole 
opinion.  In  Smith  v.  Chapman,  he  says, 
^^Nothing  is  gained  in  favor  of  intention, 
by  construing  the  limitation  to  be  an  estate 
tial;  for,  it  is  eo  instanti  converted  into  a 
fee  simple  by  the  general  law,  of  which 
the  testator  could  not  have  been  ignorant," 
Ac.  The  Act  of  1776,  he  says,  **cuts  up  by 
the  roots  the  pretence  of  implying  an  estate 
tail,"  Ac.  In  Tate  v.  Tally,  he  says, 
**The  Court  concurred  in  opinion  with  the 
Legislature,  that  in  construing  what  was 
or  was  not  an  estate  tail,  we  should  have 
reference  to  former  laws,  and  that  as  to  the 
construction  to  be  made  in  relation  to  that 
point,  we  should  enquire  what  the  law 
aforetime  (that  is,  before  1776,)  was," 
Ac.  *'In  a  case,  however,  where  the  inten- 
tion of  a  testator  is  alleged,  under  pretext 
of  providing  for  his  issue,  but  in  reality  to 
infer  an  estate  which  will  defeat  them,  it 
would  seem  proper  to  rebut  that  allegation 
by  resorting  to  a  posterior  general  law, 
without  an  ignorance  of  which,  it  is  im- 
possible that  any  such  intention  could  have 
existed."  This  part  of  the  opinion  gives 
me  almost  every  thing  I  contend  for.  The 
absence  of  a  power  to  entail  lands,  accord- 
ing to  it,  is  a  circumstance  to  be  weighed 
in  this  Court,  when  you  are  called  on  to 
infer  an  estate  tail;  which  therefore,  you 
ought    not  to  do,    if   you    can    fairly 

302  avoid     it,    as     you     thereby     *gain 
nothing  in  favor  of    intention.     Too 

can  only  create,  in  order,  oe  instanti,  to 
de'^troy  it. 

Judge  Fleming  says,  **It  appears  strange 
tome,  that,  so  much  pains  have  been  taken 
to  prove  that  the  devise  gave,  by  implica- 
tion, an  estate  tail,  which  is  now,  and  at  the 
time  of  making  the  will  had  long  been, 
unknown  to  our  laws,  that  it  might  be 
magically  turned  into  an  estate  in  fee,  in 
order  of  frustrate  and  defeat  the  plain  in- 
tent of  the  will  of  the  testator." 

Judge  Lyons  said,  *^I  shall  make  short 
work  of  all  questions  arising  on  the  con- 
struction of  wills  made  since  the  Act  of 
1776;  so  far  at  least,  as  it  maybe  necessary 
to  decide  whether  they  meant  to  pass  a  fee 
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tail  or  not.  I  will  not  suppose,  after  that 
Act,  that  a  man  intended  to  convey  an  es- 
tate tail,  (which  the  law  has  expressly 
abolished,)  unless  plain  and  unequivocal 
words  are  used,  such  as  would,  of  them- 
selves, create  a  fee  tail,  as  a  devise  to  A. 
and  the  heirs  of  his  body,  or  to  A.  and  if 
he  die  without  issue,"  &c. 

Judge  Tucker,  who  also  sat  in  this  case, 
said  nothing  particularly  on  this  point, 
and  it  is  therefore  presumable  that  he  as- 
sented to  the  doctrines  contended  for ;  es- 
pecially as  in  j^arts  of  his  opinion  he 
strongly  enforces  the  duty  of  searching  out 
and  obeying  the  will  of  the  testator,  when 
that  can  be  done ;  and  as  he  also  concurred 
with  the  other  Judges  on  the  main  ques- 
tion. 

It  cannot  therefore,  be  maintained,  that 
so  far  as  a  decision  of  this  naked  question 
goes,  it  has  at  all  been  decided  by  this 
Court,  not  to  take  into  consideration  the 
inability  to  entail  land  as  well  as  person- 
alty, in  searching  for  intent.  On  the  con- 
trary, I  consider  this  a  full  and  decisive 
case  of  the  question,  according  with  my 
opinion  on  that  subject. 

Has  this  case  been  overruled?  It  may  be 
said  that  it  has;  because,  in  many  cases, 
we  have  recognized  the  British  doctrines, 
whereby  a  difference  is  made  between  real 
and  ^rsonal  estate,  in  a  search  after  in- 
tention. Admit  this  to  be  the  case;  what 
then  is  the  result?  Here  is  one 
303  *course  of  decision  which  accords  even 
with  the  British  decisions  themselves, 
that  where  a  subject  cannot  be  entailed, 
you  are  not  to  construe  a  will  as  you  would 
in  relation  to  a  subject  that  can  be  en- 
tailed. This  course  of  decision  accords 
also  with  the  common  sense  of  all  mankind, 
and  is  expressly  recognized  and  made  a  rule 
of  property  in  future,  by  the  Legislature. 
Here  is  also  another  course  of  decision  by 
the  same  Court,  running  coulter  to  all  this; 
having,  as  I  conceive,  a  mistaken  inter- 
pretation of  the  Legislative  will  for  its 
basis,  and  concerning  which  all  that  can 
be  said  is,  stare  decisis.  It  is  now  a  canon 
of  property,  and  if  departed  from,  great 
mischief  will  be  done.  Sales  have  been 
made,  titles  will  be  broken,  &c.  &c. ;  so 
that  a  man  who  has  purchased  from  me, 
who,  according  to  our  decisions,  had  a  fee 
tail,  will  lose  the  benefit  of  his  purchase, 
and  future  dealers  will  not  know  how  to 
contract.  We  must,  therefore,  continue  to 
take  estates  from  the  real  owners,  and  give 
them  to  such  dealers. 

As  to  the  first  class,  there  are  few  cases, 
(unless  indeed  where  a  plaiu  estate  tail  is 
given,  and  which,  under  the  Act  of  1819, 
may  or  may  not  be  a  safe  subject  of  sale, 
according  to  circumstances,)  in  which  there 
is  not  considerable  doubt  what  will  he  the 
ultimate  construction ;  so  that  most  pur- 
chases of  this  kind  are  known  to  be  haz- 
ardous; and  purchasers  ought  also  to  know, 
that  our  decisions,  as  to  this  leading  ground 
of  construction,  have  been  always  ques- 
tioned, and  decided  different  ways.  But, 
is  it  better  to  persist  in  error  for  the  ben- 
efit of  such  purchasers,  or  to  retrace  our 
steps?  Suppose  the  course  of  decision, 
now  indicated  by  the  Legislature,  had 
taken    place   soon   after  1787;  or  had  been 


considered  as  settled  by  the  case  of  Smith 
V.  Chapman,  as  it  ought  to  have  been,  and 
persevered  in  since;  could  any  one  have 
complained?  So  far  from  it,  that  the  Act 
of  1819  would  have  been  unnecessary.  As 
to  future  purchasers,  they  would  have  been 
as  much  admonished  by  our  decision  as  by 
that  Act,  and  would  govern  themselves  ac- 
cordingly. 

304  *But,  if  the  Legislature    meant  to 
adopt   British    constructions   on  this 

subject,  what  class  of  cases  have  they 
adopted ;  those  which  relate  to  subjects  that 
can  be  entailed,  and  therefore  may  be  pre- 
sumed to  be  so  intended ;  or  those  which 
relate  to  subjects  that  cannot  be  entailed, 
and  concerning  which  the  presumption 
fails?  Have  they  adopted  rules  of  con- 
struction drawn  from  cases  strictly  analo- 
gous, or  the  reverse?  One  is  as  much  law 
aforetime  as  the  other.  Whatever  doubts 
may  have  existed,  and  however  we  may 
have  settled  this  matter,  the  Legislature, 
the  whole  people  speaking  through  them, 
have  said,  that  the  correct  rule  of  decision 
is  not  that  which  had  heretofore  been  pur- 
sued, but  the  reverse.  It  is  no  longer  a 
question,  which  is  the  right,  and  which  is 
the  wrong  rule  of  construction.  That  is 
decided,  and  has  become  a  rule  of  property, 
by  law. 

The  only  question  now  remaining  for  us 
to  consider,  is,  whether  we  can  now  throw 
off  the  wrong,  and  take  up  the  right  rule? 
If  we  cannot  go  back,  cannot  now  re-assert 
and  establish  the  doctrines  laid  down  in 
Smith  V.  Chapman,  how  can  we  justify  a 
partial  departure  from  our  course  of  deci- 
sion, by  looking  to  the  Act  dispensing  with 
words  of  inheritance.  Judge  Roane,  who 
laid  down  the  rule,  and  is  most  likely  to 
have  known  its  extent,  in  Tidball  v.  Lup- 
ton,  1  Rand.  203,  speaking  even  of  the  Act 
of  descents,  says,  **We  are  not  at  liberty 
to  refer  to  it;  we  are  confined  in  our  con- 
struction, both  by  the  Acts  of  1776  and 
1785,  and  by  the  decisions  upon  them.  All 
these  have  referred  to  the  lex  temporis, 
and  adopted  it,'*  &c.  If  we  break  through 
the  decisions,  then,  because  it  is  reasona- 
ble to  do  so,  as  to  this  matter,  do  we  not 
shake  the  foundation  of  those  decisions, 
and  must  they  not  fall  at  the  next  touch?  I 
think  so;  and  therefore,  if  I  touch  the 
foundation  at  all,  which  I  must  do  if  I  de- 
part from  them  in  any  respect,  because  it 
is  reasonable  that  I  should  do  so,  (as  I 
think  it  is  in  this  case,)  then  I  am  at  once 
for  saying  that  Smith  v.  Chapman,  gives 
the  law  of  the  land  on  this  subject.  I  think 
the  necessity  of  departing  from  those 

305  decisions,  in  *regard  to  the    applica- 
tion of  this  part  of  the  Act  of  1785  to 

the  case,  as  well  as  the  clear  Legislative 
enunciation  of  the  correct  rule  on  this  ques- 
tion, gives  an  opportunity,  and  indeed  call, 
for  an  examination  of  our  course  on  this 
subject,  and  it  will  be  our  own  fault  if  we 
shall  hereafter  be  reduced  to  the  dilemma 
of  deciding,  that  a  testator  who  made  his 
will  on  the  day  before  the  Act  of  1819  was 
enacted,  using  the  same  words  with  one 
made  on  that  day,  nevertheless  intended 
precisely  the  reverse  of  what  the  latter 
testator  did. 
But,  it  may  be  said,  if  all  this  is  granted. 
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if  this  was  personal  estate,  the  limitatiou 
over  would  aot  be  good ;  for,  the  remaiader- 
man  will  take  in  fee,  under  the  Act  of  1785 ; 
and  there  is  therefore,  nothing  to  tie  it  down 
to  a  dying  without  issue  living  at  the  death 
of  the  first  taker.  We  must,  however, 
recollect,  that  now  there  is  equally  an  ab- 
sence of  power  to  entail  lands,  as  personals, 
and  therefore,  it  equally  conflicts  with  in- 
tention to  infer  that  one  was  intended; 
and  that  the  absence  or  presence  of  words 
of  inheritance  are  equally  unimportant, 
both  in  case  of  lands  and  personals,  as  to 
the  quantity  of  estate  really  given,  whilst 
their  presence  or  absence  equally  tend  to 
shew  what  the  testator  had  in  view,  as  to 
the  time  when  a  contingent  event  was 
to  happen. 

Compare  this  case,  then,  with  that  of 
Dunn  V.  Bray,  1  Call,  338,  above  men- 
tioned. That  was  a  devise  of  negroes  to 
W.  B.  and  his  heirs  forever;  but,  in  case 
he  should  die  and  leave  no  issue,  then  to 
C.  and  his  heirs.  This  was  held  to  mean 
a  dying  without  issue  living  at  the  death 
of  the  devisee.  It  was  admitted  by  Judge 
Pendleton,  that  if  it  had  been  an  estate 
tail  in  W.  B.  as  was  contended,  the  re- 
mainder would  be  void ;  since  in  that  case, 
it  would  be  to  take  effect  on  a  general  fail- 
ure of  issue.  He  then  goes  on  to  repel  the 
idea  of  an  entail,  in  the  manner  I  have 
before  shewn,  and  says,  that  Lord  Talbot, 
in  Atkinson  v.  Hutcheson,  3  P.  Wms. 
258,  fully  illustrates  the  distinction  between 
the  devise  of  an  express  estate  tail 
306  and  one  by  'implication,  as  well  as 
the  natural  meaning  of  the  words, 
< 'dying  without  issue,"  to  wit,  at  the 
time  of  the  death. 

It  is  true,  that  in  the  case  before  us, 
there  is  neither  the  word  **leave,"  nor  the 
word  '*then;"  but,  the  devise  over  in  that 
case  was  to  C.  and  his  heirs,  which  is 
wanting  in  this  case;  and  here,  it  is  to  be 
divided  among  the  surviving  brothers, 
children  of  the  last  wife,  excluding  the 
children  of  brothers  that  may  have  died ; 
which  shews,  in  fact,  that  it  was  a 
dying  without  issue,  living  some  one  or 
more  of  the  brothers,  who  would  take 
as  survivors.  This  view  of  the  case 
will  even  bring  it  within  that  of  Pells  v. 
Brown,  Cro.  Jac.  590;  for,  if  P.  Bell  had 
left  issue  at  his  death,  and  brothers  also 
surviving,  they  never  would  have  taken, 
although  that  issue  had  become  extinct  be- 
fore their  deaths.  This  would  also  bring 
it  within  the  cases  of  Porter  v.  Bradley,  3 
Term  Rep.  143,  and  Roe  v.  Jeffery,  7  Term 
Rep.  589. 

What  is  the  principle  of  these  cases? 
There  is,  say,  a  devise  to  A.  and  his  heirs, 
but  if  he  die  without  heirs,  then  to  B.  the 
brother  of  A.  Now  here,  to  die  without 
heirs  does  not  mean  without  heirs  gen- 
erally; because  B.  who  was  to  take 
after  A.  would  be  his  general  heir,  if 
there  was  none  nearer.  The  use  of  the 
word  heirs,  therefore,  meant  the  same 
in  both  instances  in  wh*ch  that  word 
was  used,  to  wit,  heirs  of  the  body.  This, 
it  has  always  been  said,  is  a  mere  matter  of 
construction;  and  in  such  a  devise,  has  al- 
ways been  so  construed,  as  will  be  seen  by 
the   cases   cited    in    Pells   v.    Brown,  and 


other  cases.  So  that,  in  that  case,  it  would 
stand  as  if  the  devise  had  been  to  A.  and 
the  heirs  of  his  body,  and  in  case  he  should 
die  without  such  heirs,  &c.  This  would 
make  it,  as  it  were,  an  express  estate  tail. 
But  very  different,  as  Lord  Kenyon  says, 
is  the  case  of  a  devise  to  A.  and  his  heirs, 
and  if  he  die  without  leaving  heirs  of  bis 
body,  then  to  B.  and  his  heirs.  Here  is  an 
express  fee ;  and  it  is  not  necessary  to  cnt 
it  down  to  an  estate  tail,  with  any  view  to 
the   issue,  for  a  fee  also  provides  for 

307  them.  An  intention  to  *cut  it  down 
must,  therefore,  manifestly  appear, 
as  I  understand  the  authorities,  even 

in  England;  because,  here  is  a  remainder- 
man who  is  evidently  an  object,  as  well  as 
the  issue.  Had  the  first  estate  been  for 
life,  then,  as  the  issue  is  the  primary  ob- 
ject, the  estate  must  be  enlarged  to  an  es- 
tate tail,  or  that  intent  would  be  defeated ; 
and  therefore,  the  remainder-man  must 
yield  to  the  issue,  as  in  Tate  v.  Tally,  3 
Call,  354.  But,  when  the  issue  are  pro- 
vided for  by  the  fee  in  the  ancestor,  and 
the  remainder-man  is  also  an  object,  which 
object  must  be  defeated  if  yon  provide  for 
the  issue,  otherwise  than  at  first  contem- 
plated, viz:  by  changing  the  fee  into  an 
estate  tail,  you  must  have  full  warrant  for 
so  doing ;  that  is  to  say,  you  must  clearly 
see  that  an  indefinite  failure  of  issue  was 
intended.  If  so,  then,  inasmuch  as^t  now 
clearly  appears  that  the  intention  was  to 
provide  for  the  issue,  not  by  a  fee  in  the 
ancestor,  but  as  issue  in  tail,  then  the  will 
is  to  be  again  construed,  as  if  it  had  in 
the  first  instance  been  a  devise  to  A.  and 
the  heirs  of  his  body,  and  if  he  die  with- 
out heirs  of  his  body,  &c. ;  that  appearing 
now  to  be  the  meaning  in  which  the  word 
heirs  was  at  first  used. 

But,  if  the  subject  of  the  devise  be  one 
of  which  an  estate  tail  cannot  be  made, 
then  it  will  require  clear  proof  indeed, 
that  it  was  intended  to  provide  for  the  is- 
sue, as  issue  in  tail,  which  they  could  not 
be;  for,  to  give  it  this  shape,  is  not  done 
in  order  to  give  them  any  thing,  and 
thereby  advance  the  intent;  they  get  noth- 
ing by  it.  The  only  effect  is,  to  shew  that 
the  testator  ignorantly  created  an  estate 
whirth  could  not  exist  in  law;  and  in  con- 
sequence of  which,  his  intentions  in  favor 
of  the  remainder-man  are  defeated.  But, 
having  done  this,  in  such  plain  terms  that 
no  other  construction  can  fairly  be  put  on 
his  words,  the  Court  is  forced,  by  the  rules 
of  law,  to  defeat  his  intention. 

But  a  limitation   over    to   survivors,    as 
well. as  the  absence  or  presence  of  words  of 
inheritance,  though  otherwise  of  no   avail, 
as  before  said,  have  affected  the    construc- 
tion, in  many  cases. 

308  *ln  Brewer  v.  Opie,  1  Call,  214,  the 
testator  gave  his  whole  and  sole  es- 
tate, real  and  personal,  to  his  son  I.  L.  and 
in  case  he  should  die  before  twenty-one,  or 
lawful  heir,  then  his  estate  to  be  equally 
divided  between  the  children  of  I.  B.  and 
L.  O.  It  was  held,  that  I.  L.  took  a  con- 
tingent fee,  (though  there  were  no  express 
words  of  inheritance,)  to  become  absolute 
upon  either  event  happening;  and  as  bis 
dying  must  determine  both  events,  the 
remainder  was  good  as  an  executory  devise. 
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He  died  without  is8ne»  and  nader  twentj- 
one  years. 

Timberlake  v.  Graves,  6  Munf.  174; 
Gresbam  v.  Gresbam,  lb.  187,  on  a  wilt 
dated  in  1803;  James  y.  M' Williams  and 
wife,  lb.  301,  and  Cordle  y.  Cordle,  lb. 
455,  on  a  will  dated  in  1805,  (the  Reporter 
does  not  £:ive  tbe  dates  of  the  wills  in  the 
other  cases,)  are  all  cases  of  this  descrip- 
tion. 

On  the  whole,  I  incline  to  think,  that 
the  limitation  over  in  this  case  was  good  as 
an  executory  devise. 

JUDGB  CABBLL  concurred  with 
JUDGES  CARR  and  GRKKN,  and  the 
judgment  was  affirmed. 


Broaddus  and  Wife  v.  Turner. 

Jane.  1827. 
'Wllb-Coiistractloa-BstatM    Tall-Dockliig.«-By  a 

will  dated  In  1778.  tbe  testator  grave  a  tract  of  land 
to  bis  two  sons,  to  be  equally  divided  between 
them,  to  them  and  their  heirs  forever:  but  in  case 
either  of  his  said  sons  should  die  without  issue 
lawfully  begotten,  he  desired  that  the  survivor 
should  have  the  whole.  But.  if  both  his  said  sons 
should  die  without  lawful  issue,  he  desired  that 
his  land  should  be  sold  by  his  executors,  and  the 
money  arisinff  therefrom  should  be  equally  di- 
vided amonir  his  daugrhters  then  living.  &c  This 
is  an  estate  tail  in  the  sons,  which  was  converted 
into  a  fee  simple  by  the  Act  of  1776. 

This  was  an  appeal  from  the  Fredericks- 
burg Chancery  Court,  where  Fanny  Turner 
filed  her  bill  against  Thomas  Broaddus  and 
Rebecca  his  wife,  and  a  great  number 
309  of  *other  parties,  who  were  children 
of  John  Turner,  George  Turner,  and 
Elizabeth  Brock,  and  the  heirs  of  Nathan- 
iel Anderson,  and  William  Beazley  and 
Maria  his  wife. 

The  question  arose  on  the  will  of  William 
Watkins,  dated  the  25th  day  of  September, 
1778.  The  clause  on  which  the  controversy 
depends,  is  fully  stated  in  the  following 
opinion  of  Judge  Green,  as  well  as  the  re- 
lations of  the  parties.  The  question  is 
similar  in  principle  to  that  of  the  preceding 
case  of  Bells  v.  Gillespie ;  and  the  full  ex- 
amination in  that  case  of  the  whole  doctrine 
involved  in  this,  will  supersede  tbe  neces- 
sity of  a  more  minute  report  in  the  present 
instance. 

The  Chancellor  was  of  opinion,  that  the 
devise  in  the  will  of  William  Watkins,  the 
elder,  was  good  as  an  executory  devise,  and 
therefore  the  limitation  over  was  not  too 
remote;  and  he  decreed  accordingly.  From 
this  decree,  Broaddus  appealed. 

Stanard,  for  the  appellant. 

L#eigh,  for  the  appellee. 

June  11.  The  Judges  delivered  their 
opinions.f 

JUDGE  CARR. 

I  shall  not  pretend  to  travel  over  again 
in  this  case,  the  dull  and  tedious  round  of 
cases  on  the  subject  of  estates  tail  and  ex- 
ecutory devises.     That  task  has    been  per- 


•  Wills-Construction  -  Estates  Tall  -  Dock!  ng .  -  See. 
citing  principal  c^se.  foot-note  to  Bells  v.  Oillespie.  h 
Rand.  273:  foot-note  to  Carter  v.  Tyler.  1  Call  1(K: 
foot  note  to  Hill  v.  Burrow,  3  Call  348;  Griffith  v. 
Thomson,  1  Lelgrh  829:  Nowlin  v.  Win  free.  8  Gratt. 
848:  Callis  v.  Kemp.  11  Gratt.  78.  86.  and  foot-not^: 
Moore  v.  Brooks,  12  Qratt.  150:  Tinsley  v.  Jones.  18 
Gratt  208:  Randolph  y.  Wrigrht.  81  Va.  618. 

See  fnrther.  monosrraphic  note  on  "Wills"  ap- 
pended to  Hng-hes  r.  Hnfirhes.  2  Munf.  200. 

+The  Pbssidbnt  absent. 


formed  in  Bells  v.  Gillespie ;  the  authorities 
and  reasoning  in  which  apply  directly  to 
the  case  at  bar.  I  will  barely  remark,  that 
this  case  bears  a  more  exact  resemblance 
than  that,  to  the  case  of  Carter  v.  Tyler. 
First,  the  land  was  given  to  the  sons  in 
fee.  Secondly,  if  either  die  without  issue, 
the  survivor  was  to  have  the    whole. 

310  Thirdly,  if    both  die  'without  issue, 
the  land  to  be  sold,  and  the  money  to 

be  divided  among  his  daughters  then  liv- 
ing, &c.  In  those  features,  the  two  cases 
do  not  merely  resemble  each  other,  but  are 
precisely  the  same.  Sydnor  v.  Sydnor,  2 
Munf.  263,  also  governs  this  case  clearly, 
upon  the  principles  explained  in  Bells  v. 
Gillespie. 

I  am  of  opinion  that  the  decree  be  re- 
versed, and  the  bill  dismissed. 

JUDGE  GREEN. 

William  Watkins,  by  his  last  will  and 
testament,  devised  as  follows:  *^Item,  I 
give  to  my  beloved  sons  John  and  William 
Watkins,  the  land  whereon  I  now  live,  con- 
taining three  hundred  and  fifty  acres,  to 
be  divided  between  them ;"  and  after  speci- 
fving  the  dividing  line,  the  will  proceeds, 
*^the  above  mentioned  land  J  give  to  my 
above  named  sons,  to  them  and  their  heirs 
for  ever.  But,  in  case  either  of  my  said 
sons  should  die  without  issue  lawfully  be- 
gotten, then  it  is  my  desire  the  survivor 
should  have  the  whole.  But,  if  both  my 
said  sons  should  die  without  lawful  is- 
sue, then  it  is  my  desire  my  said  land  be 
sold  by  my  executors  to  the  highest  bidder, 
and  the  money  arising  therefrom  be  divided 
among  my  daughters  then  living;  and  if 
in  case  any  of  them  should  be  dead  and 
leave  children,  then  in  that  case,  it  is  my 
desire  that  the  children  of  the  deceased 
have  an  equal  share  with  those  living,  so 
that  each  child  or  their  children  have  an 
equal  part.*'  The  testator  appointed  his 
said  two  sons  and  John  Turner  bis  execu- 
tors. The  will  was  dated  September  25, 
1778,  and  admitted  :o  probate  at  Septem- 
ber Court,  1780.  The  sons  entered  upon 
their  respective  portions  of  the  land.  John 
died  without  issue  in  1797,  and  devised  his 
part  of  the  land  to  his  brother  William  in 
fee.  William  afterwards  died  without  is- 
sue, and  devised  the  whole  of  the  land  (ex- 
cept about  sixty  acres  sold  by  one  of  the 
brothers)  to  his  wife  Rebecca,  (who,  with 
her     second       husband       Broaddus, 

311  *are  the  appellants)  for  life,  with 
several  remainders  over.  The  appel- 
lee is  a  surviving  daughter  of  William 
Watkins  the  elder.  She  filed  her  bill  in 
the  Chancery  Court  of  Fredericksburg, 
against  the  purchasers  of  the  sixty  acres  of 
land,  and  the  devisees  of  William  Watkins, 
the  younger,  and  the  children  of  her  de- 
ceased sisters  claiming  under  the  ^ill  of 
William  Watkins  the  elder,  and  praying 
for  a  partition  according  to  the  rights  of 
the  parties.  The  Court  held  that  the  limi- 
tation over  to  the  daughters  and  their 
children,  was  (in  the  events  which  had 
happened)  good  as  an  executory  devise, 
and  decreed  accordingly. 

It  was  admitted  in  the  argument  of  this 
case,  that  in  determining  whether,  upon 
the  true  construction  of  the  will,  an  estate 
tail    was    vested   in  the  sons,  converted  by 
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oar  statute  into  an  absolute  estate  in  fee, 
the  will  is  to  receive  the  same  construction 
as  if  the  statute  de  donis  had  been  in  full 
force  in  Virginia,  at  the  time  of  making 
the  will,  and  the  death  of  the  testator;  and 
that  what  would  have  been  a  remainder 
after  an  estate  tail,  if  that  statute  were  in 
force,  cannot  be  construed  into  an  execu- 
tory devise,  because  the  Estate  tail  is  con- 
verted into  a  fee  simple  by  our  statutes. 
Indeed,  no  question  can  possibly  now  be 
raised  on  those  points,  since  the  decisions 
of  this  Court  in  Hill  v.  Burrow,  Tate  v. 
Tally,  Carter  v.  Tyler,  and  many  others 
upon  that  point. 

The  limitation  over  to  the  executors,  was 
a  limitation  of  a  fee  simple  estate,  (Co. 
Litt.  9,  b,)  and  would  be  defeated,  if  the 
sons  took  an  estate  tail ;  or,  if  the  sons 
took  a  fee  simple  estate,  was  void  as  an 
executory  devise,  unless  it  was,  by  the 
terms  of  the  will,  necessarily  to  take  effect, 
if  at  all,  within  the  time  allowed  by  law 
for  the  vesting  of  an  executory  devise.  On 
the  part  of  the  appellee,  it  is  contended 
that  the  sons  took  an  estate  in  fee  simple ; 
that  the  limitation  over  to  the  executors 
was  good  as  an  executory  devise ;  and  that 
it  was  limited  to  take  effect  on  the  death 
of  the  sons,  without  issue  then  living, 
which    was     in     good     time.      To    prove 

this,  the  circumstances  that  the 
312      ^limitation  over  was  to  the  executors 

to  sell  and  divide  the  money  between 
the  daughters  then  living,  and  the  chil- 
dren of  the  daughters  who  were  dead,  are 
relied  on.  The  terms  of  the  will  certainly 
do  not  make  it  a  condition,  that  there 
should  be  no  issue  of  the  sons  living  at 
their  deaths,  in  order  to  give  effect  to  the 
devise  over.  The  sons  might  have  died 
leaving  issue  surviving  them,  which  might 
have  failed  in  the  life-time  of  one  of  the 
executors,  or  of  one  or  more  of  the  daugh- 
ters; and  in  that  event,  it  was  clearly  the 
intention  of  the  testator,  that  the  devise 
over  should  take  effect.  If  it  was  the  in- 
tention that  the  limitation  should  not  take 
effect  but  upon  the  condition,  that  the  is- 
sue of  the  sons  should  fail  in  the  life-time 
of  one  of  the  ex^^cutors  or  of  one  or  more 
of  the  daughters,  it  might  be  good  as  an 
executory  devise;  being  to  take  effect 
within  a  life  or  lives  in  being.  But,  I  do 
not  think  that  the  will  is  susceptible  of 
this  construction.  The  testator  did  not  in- 
tend to  make  the  limitation  over  depend 
upon  the  failure  of  issue  in  the  life-time  of 
the  executors,  to  whom  it  was  to  go  in  fee 
upon  the  failure  of  issue;  for,  there  were 
but  three  executors,  two  of  whom  were  the 
sons,  who  must  have  been  dead  before  the 
event  of  the  failure  of  their  issue  was  de- 
termined ;  and  the  testator  did  not  intend 
that  the  interest  of  his  daughters  should 
depend  upon  the  event  of  the  other  execu- 
tor's dying  before  or  after  the  sons,  or  the 
failure  of  their  issue.  Nor  did  he  intend, 
as  a  condition  upon  which  the  devise  was 
to  take  effect  or  not,  that  the  failure  of  the 
issue  of  the  sons  should  happen  in  the 
life-time  of  one  of  his  daughters.  He  ob- 
viously mentioned  one  of  the  daughters 
then  surviving,  ^with  the  children  of  those 
that  might  then  be  dead,  for  the  purpose  of 
prescribing  a  rule  for  the  partition    of  the 


proceeds  of  the  land ;  so  that  if  any  daughter 
should  be  then  living,  and  others  dead  leav- 
ing children,  the  children  of  the  deceased 
daughters  should  represent  their  parent, 
and  have  an  equal  share  with*  the  living 
daughters.  The  testator  expressly  declares, 
that  this  was  the  reason  why  he  men- 
tioned   the      living     daughters    and 

313  *^the  children  of  any  deceased  daugh- 
ter; *'so  that  each  child  or  their  chil- 
dren have  an  equal  part."  The  testator 
intended,  that  whenever  the  issue  of  his 
sons  failed,  the  children  of  his  daughters, 
if  they  were  all  dead,  should  succeed  to  the 
property,  in  the  same  proportions  to 
which  their  mothers  would  have  been 
entitled,  if  alive.  It  was,  if  the  sons 
took  a  fee  simple,  a  limitation  of  a  fee 
upon  a  fee  after  an  indefinite  failure  of 
the  issue  of  the  sons,  and  therefore  void. 

But,  the  sons  had  only  estates  tail.  The 
ultimate  limitation  to  the  daughters  in 
fee,  upon  the  indefinite  failure  of  the  issue 
of  the  sons,  had  the  effect  of  converting 
the  express  estate  in  fee  simple  given  to 
them,  into  an  estate  tail,  for  the  purpose 
of  effecting  the  intent  of  the  testator,  to 
provide  for  that  issue  in  the  first  place, 
and  afterwards  for  his  daughters  and  their 
heirs,  by  giving  them  a  remainder  upon 
the  estate  tail  to  the  sons. 

If,  however,  the  ultimate  limitation  was 
to  take  effect,  if  at  all,  within  a  life  or 
lives  in  being,  and  was  therefore  good  as 
an  executory  devise,  and  had  not  the  effect 
of  reducing  the  express  estate  in  fee  sim- 
ple given  to  the  sons,  to  an  estate  tail ;  yet 
the  estate,  given  in  terms  to  the  sons, 
was  reduced  to  a  fee  tail,  by  force  of  the 
express  cross-remainders  in  fee  limited  to 
them.  In  that  case,  the  ultimate  limita- 
tion, instead  of  an  executory  devise,  was 
a  contingent  remainder,  under  the  rule  in 
Purefoy  v.  Rogers,  2  Lev.  39,  that  no 
limitation  shall  be  construed  to  be  an  execu- 
tory devise  which  can  take  effect  as  a  con- 
tingent remainder.  After  giving  an  estate 
in  fee  to  each  of  the  sons,  the  will  pro- 
ceeds, ^*But,  in  case  either  of  my  said  sous 
should  die  without  issue  lawfully  begotten, 
then  it  is  my  desire  the  survivor  should  have 
the  whole."  '*The  whole,"  refers  not 
only  to  the  property,  but  to  the  estate  given 
to  the  son  who  should  die  without  issue. 
The  will,  then,  has  the  same  effect,  as  if 
the  words  *' heirs"  or  *48sue"  followed  the 
word  **8urvivor ;"  and  to  the  purposes 

314  of  this  case,  it  *is    not  necessary  to 
enquire,  whether   an  estate  tail  or  in 

fee  was  given  to  the  survivor  in  the  land 
devised  to  the  sons  dying  without  issue. 
Nor  is  it  necessary  to  determine  upon  the 
effect  of  the  word  **survivor,"  whether  it 
gave  to  each  son  a  vested  remainder  in  the 
land  devised  to  the  other,  the  word  survivor 
being  understood  as  other,  as  has  frequently 
been  done,  and  which  I  think  is  the  true 
construction ;  or,  whether  each  had  a  con- 
tingent remainder  in  the  land  devised  to 
the  other,  to  take  effect  only  in  case  he 
actually  survived  the  brother,  whose  estate 
was  to  go  over  upon  the  failure  of  his  is- 
sue. For,  upon  either  construction,  whether 
these  remainders  were  vested  or  contin- 
gent, they  had  the  effect  of  reducing  the 
estates   given  in  the  preceding   clauses  to- 
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both  the  SODS,  to  estates  in  fee  tail.  If  the 
ultimate  limitation  to  the  daughters  were  to 
take  effect  only  in  case  both  the  sons  had 
died  in  the  life-time  of  one  or  more  of  the 
dangthers,  jet  there  was  no  limitation  as 
to  the  time  of  the  failure  of  issue  of  one  of 
the  sons,  which  should  give  to  the  other 
surviving  him,  (if  a  surviving  was  neces- 
sary to  give  the  other  a  right, )  a  right  to 
the  whole,  and  to  effectuate  the  general 
intent  of  ttie  testator  to  provide  for  all  the 
issue  of  both  sons,  as  long  as  any  issue 
existed,  and  the  whole  to  the  other  and  his 
heirs  or  issue,  if  the  issue  of  one  failed. 
The  particular  intent  to  give  to  each  son 
an  estate  in  fee,  which  would  frustrate 
the  other  intentions  of  the  testator,  must 
yield  to  this  general  intent,  and  the  fee 
simple  be  considered  as  reduced  to  an  estate 
tail  in  each  of  the  sons.  The  effect  of  this 
will  was  to  give  to  each  of  the  sons  an  es- 
tate tail  with  cross-remainders  between 
them,  with  remainder  in  fee  to  the  daugh- 
ters ;  and  whether  all  these  remainders  were 
vested  or  contingent,  is  immaterial;  since 
all  of  them  were  defeated  by  the  statute 
converting  the  estates  tail  in  the  sons,  into 
estates  in  absolute  fee  simple. 
The  decree  should  be  reversed,  and  the 
bill  dismissed. 
315         •JUDGE  CO  ALTER.. 

The  will  in  this  case  is  dated  in 
September,  1778,  and  it  is  contended, 
must  be  construed  as  if  made  before  1776. 
On  this  point  I  have  given  my  opinion  in 
the  case  of  Bells  v.  Gillespie.  But,  suppose 
this  to  be  so ;  how  stands  this  case? 

It  is  contended,  that  the  testator  clearly 
intended  that  this  land  should  remain  en- 
tire with  his  sons,  or  one  of  them,  and 
their  posterity,  as  long  as  they  existed,  and 
that  if  ever  it  went  over  to  those  in  re- 
mainder, it  was  to  go  as  an  entire  estate, 
as  one  whole:  that  this  being  the  case,  the 
interest  of  the  sons  must  be  so  arranged, 
as  that  a  part  is  not  to  pass  over,  unless  the 
whole  can  do  so  also ;  and  that  to  effect 
this,  they  must  take  estates  tail  in  posses- 
sion in  their  respective  shares,  with  cross- 
remainders  in  tail,  remainders  to  the 
daughters.  Nothing  else  can  prevent  the 
possibility  of  its  going  to  them  in  parts, 
lam  not  clear,  even  admitting  that  if  the 
estate  went  over  at  all,  it  was  to  go  en- 
tire, that  the  conclusion  follows  the  prem- 
ises; though,  if  the  other  postulatum  is 
also  g^ranted,  (to  wit,  that  the  entire  lands 
were  intended  to  remain  with  the  sons, 
or  one  of  them,  and  their  posterity,  so  long 
as  any  should  remain,)  it  might  follow  that 
such  an  estate  tail,  as  is  mentioned,  was 
intended. 

By  the  first  clause,  a  fee  simple  is  cre- 
ated, which,  if  cut  down  to  a  fee  tail,  must 
be  in  consequence  of  some  general  or  pri- 
mary intent,  which  must  be  defeated  unless 
this  is  done.  This,  it  is  said,  is  made  nec- 
essary by  the  clause,  ^^but,  if  either  of  my 
said  sons  should  die  without  lawful  issue, 
then  it  is  my  desire  the  survivor  should 
have  the  whole;*'  because,  this  is  an  in- 
definite failure  of  issue,  and  makes  it  an 
estate  tail.  But,  if  these  words  can  be 
anppoaed  to  mean,  thai  if  either  should  die, 
'•living  the  other,"  then  as  to  this  part,  it 
wonld  not  go  to  the  survivor,  unless,  at  the 


time   of  the  death,  there  was  no  issue.     It 

would    be  the  case  of  Pells  v.  Brown,  and 

not    be    an   estate  tail.     Why  shall  we  say 

that  this  was  not  the  intention?    The 

316  issue,   if  '^any,    of  the  brother  so  dy- 
ing, is  provided  for  by  the  fee  to  the 

father,  who,  it  may  well  have  been  in- 
tended, should  have  the  fee  and  sole  dispo- 
sition of  the  estate,  in  case  he  had  issue  at 
the  time  of  his  death.  But,  if  he  had  no 
such  issue,  it  was  intended  that  then  it 
should  go  to  the  survivor;  not  that  when 
the  issue  of  the  one  first  dying  should  af- 
terwards, and  at  any  remote  day,  become 
extinct,  it  should  then  go  to  the  survivor, 
if  he  should  be  alive  at  that  time,  and  if 
not,  to  his  issue,  if  any. 

But,  if  the  other  proposition  is  true,  that 
it  was  intended  to  go  entire,  it  seems  to 
me  that  the  testator  looked  to,  and  had  in 
his  mind,  the  death  of  one  leaviug  no  issue, 
living  the  other,  and  who  was  then  to  take 
the  wnol^;  and  that  should  he  afterwards 
die,  leaving  no  issue,  that  then  the  land 
should  be  sold  by  his  executors,  &c. ;  and 
although  two  of  these  were  his  sons,  (who 
of  course  were  both  to  be  dead  before  such 
sale,)  and  whilst  this  shews  some  inconsist- 
ency or  want  of  reflection,  it  nevertheless 
shews  very  clearly  to  my  mind,  that  the 
testator  was  not  thinking  of  events  which 
mififht  happen  one  hundred  years  after,  but 
of  what  was  to  happen  on  the  death  of  the 
surviving  son.  The  natural  meaning,  and 
grammatical  construction,  too,  of  the 
words,  is,  a  dying  without  issue  at  the  time 
of  the  death ;  and  therefore  it  is  wonderful 
to  me,  that  these  substantial  beacons  and 
landmarks,  (to  say  nothing  of  the  consid- 
eration that  estates  tail  cannot  be  created, 
and  ought  not  therefore  to  be  inferred,  un- 
less that  is  unavoidable,)  should  not  be 
looked  to,  instead  of  supposing  things  that 
the  testator  evidently  never  thought  of. 
What  was  his  plain  intention?  To  i^ive 
his  lands  to  his  sons  in  fee  simple.  But, 
then  one  or  both  might  die  without  issue 
at  his  death.  If  he  had  is8ue,  the  testator 
had  nothing  more  to  say;  he  might  give  it 
as  he  pleased,  or  it  might  descend  to  them, 
or  he  might  sell  it,  provided  that  when  he 
died  he  left  issue;  he  is  satisfied  that  he 
will  take  care  of  his  own  issue.  But,  if  he 
have  no  issue  at  his  death,  then  he  wished 
it  to  go  to  his  surviving  brother  in  fee, 
provided  he  left   issue  at    his   death. 

317  *But,  he  might  also  die  without 
leaving  «s8ue,  the  whole  having  ac- 
cumulated on  him;  and  if  so,  then  it  is  to 
be  sold  and  divided  among  his  daughters. 
If,  however,  it  has  not  so  accumulated;  if 
his  son  who  died  first  should  leave  issue, 
(and  so  the  estate  has,  as  to  his  part,  be- 
come a  fee  in  him,)  and  then  his  other  son 
dies  without  issuer  at  his  death,  the  fee  in 
him  is  determined,  and  must  go  to  his  tes- 
tator's right  heirs.  Possibly,  they  may  be 
the  issue  of  the  son  who  died  first,  or  his 
daughters.  The  testator  did  not,  and  could 
not,  intend  to  provide  for  this  case,  and 
was  willing  to  let  the  law  provide.  But,  if 
his  sons  successively  die  without  issue  at 
their  death,  he  then  knew  precisely  what 
was  his  wish,  to  wit,  that  the  whole  es- 
tate should  enure  to  his  daughters,  and  be 
sold,  &c. 
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The  case  of  Carter  v.  Tyler,  was  an  en- 
tirely different  one  from  this.  There,  the 
estates  to  the  first  takers  were  to  them  and 
the  heirs  of  their  bodies;  and  if  they  die 
without  heirs  of  their  bodies,  &c. ;  so  that 
there  was  no  implication  about  it.  It  was 
a  direct  and  express  fee  tail.  The  only 
question  was,  whether  the  Act  of  1776  de- 
stroyed the  remainder  limited  on  this  es- 
tate tail,  the  events  having  happened,  on 
which  that  remainder  could  take  eflFect  in 
possession,  if  not  destroyed. 

Had  this  been  a  case  of  express  estates  tail 
to  the  first  takers,  and  even  to  terminate  on 
the  death  of  the  first  taker,  if  he  had  no 
issue  then  alive,  it  would,  I  presume,  be 
equally  within  the  Act,  as  it  will  be  if  the 
fee  is  cut  down  to  an  estate  tail.  But,  in  that 
case,  there  would  be  no  implication  about 
it,  no  estate  in  fee  to  cut  down ;  and  there 
would  be  no  necessity  for  so  often  remind- 
ing us,  (of  which  perhaps  I  am  Igo  forget- 
ful,) that  we  must  construe  this  will,  just 
as  we  would  in  E^ngland.  But.  I  think 
that  in  England,  the  Courts  would  not  in- 
terfere with  this  fee  simple  estate  for  the 
purpose  of  defeating  a  plain  intention  in 
favor  of  daughters,  on  the  happening  of 
events  clearly  within  the  view  of  the  tes- 
tator, and  which  have  actually  happened 
within  a  life  then  in  being.  If  the  King's 
Bench,  with  Lord  Kenyon  at  its  head, 
318  would  not  do  so,  •(as  it  seems  to  me 
they  would  not,)  I  think  I  may  be  ex- 
cused for  not  doing  so  here. 

Fearne,  after  noticing  the  case  of  Pells 
V.  Brown,  says,  **But,  here  we  are  to  at- 
tend to  the  distinction  between  the  first 
limitation  being  in  fee,  and  its  being  only 
in  tail.  In  the  first  case,  the  limitation 
over  on  a  dying  without  issue,  living  A., 
was  good  as  an  executory  devise ;  for,  the 
whole  fee  being  first  limited  to  a  person  in 
esse,  there  was  no  considering  the  subse- 
quent limitation  as  a  remainder;*'  that  is, 
as  I  understand,  you  must  be  satisfied  that 
an  indefinite  failure  of  issue  was  intended ; 
that  it  was  intended  to  provide  for  them  as 
issue  in  tail,  instead  of  children  of  an  an- 
cestor having  a  fee,  before  you  can  change 
the  nature  of  that  express  fee  that  is  cre- 
ated. But  he  says,  if  the  first  limitation 
had  been  in  tail  only,  then  the  subsequent 
devise  might  have  been  considered  as  a 
contingent  remainder  depending  on  that 
estate  tail,  and  as  limited  to  take  effect 
only  in  case  that  estate  tail  determined  in 
the  life  of  A. ;  that  is,  in  case  the  first  dev- 
isee in  tail  died,  without  issue,  in  A's  life- 
time. 

So,  in  Porter  v.  Bradley  and  Roe  v. 
Jeflfery,  when  the  first  estate  is  in  fee,  it 
is  said,  the  question  is  whether,  from  the 
whole  context  of  the  will,  we  can  collect, 
that  when  an  estate  is  given  to  A.  and  his 
heirs,  but  if  he  die  without  issue,  then 
over,  the  testator  meant  **  without  issue 
living  at  the  death"  of  the  first  taker. 
The  rule  was  settled  in  Pells  v.  Brown, 
and  has  never  since  been  questioned. 

If  Lord  Kenyon  was  hard  to  convince 
that  it  was  right,  even  in  England,  to  con- 
strue the  same  words  as  to  realty,  different 
from  what  they  ought  to  be  construed  as 
to  personalty,  though  one  could  be  en- 
tailed, and  the  other  not,  1  think  he  would 


have  been  harder  to  convince  had  be  been 
sitting  here,  where  neither  can  be  entailed. 

I  am,  therefore,  for  af&rming  the  decree. 

JUDGE  CABELL  concurred  with  the  two 
first  Judges,  and  the  decree  was  reversed 
and  the  bill  dismissed. 


319  ^Robertson    and    Others  v.  Archer, 

Adm'or,  &c. 

Jane,  1827. 
Practice— Reliance  on    Executor's  Accoant— BffeCt*— 

The  rule  that  where  a  party  relies  on  an  accoant 
furnished  by  the  other  party,  and  claims  the  benefit 
of  credits,  he  is  bound  to  take  it  all  together  and 
admit  the  debits  also,  nnless  he  can  snrcharffe  and 
falsify  it  by  proofs,  is  not  applicable  to  an  execu- 
tor's account,  nor  to  any  case  where  there  is  a 
trustor  confidence. 
Executor— Salt  airaln«t  Legateea  for  Advances— Lapse 
of  Time— Effect.*- A  suit  by  an  executor  aflrainst 
the  legatees  for  advances  made  to  the  estate  be- 
yond the  assets,  will  not  be  entertained  after  a 
great  lenirth  of  time  has  elapsed  since  the  Qualifi- 
cation of  the  executor,  and  the  estate  has  been 
distributed  with  the  consent  of  the  executor. 

William  S.  Archer,  administrator  of  John 
Archer  of  Amelia,  deceased,  filed  his  bill 
in  the  Chancery  Court  of  Richmond,  against 
James  Robertson  and  others,  children  and 
legatees  of  John  Archer  of  Chesterfield,  de- 
ceased, and  the  descendants  of  such  of  the 
children  of  the  said  John  Archer  as  were 
dead.  The  bill  was  filed  on  the  30th  day  of 
October,  1816';  and  set  forth,  that  John 
Archer  of  Amelia,  deceased,  was  appointed 
bj  John  Archer  of  Chesterfield  his  execu- 
tor: that  the  former  undertook  the  execu- 
tion of  the  will,  and  made  sundry  payments 
and  advances,  by  which  the  estate  became 
considerably  indebted  to  him:  that  the 
legatees  possessed  themselves  of  all  the  es- 
tate and  effects  of  the  said  John  Archer  of 
Chesterfield,  without  the  assent  of  the  ex- 
ecutor, and  without  having  executed  re- 
funding bonds  to  him :  that  tne  executorial 
accounts  were  referred,  by  agreement  be- 
tween the  parties,  to  an  accountant,  who 
found  a  considerable  balance  to  be  due  to 
John  Archer  of  Amelia,  the  intestate  of 
the  complianant;  but,  as  this  account  was 
taken  without  judicial  authority,  the  com- 
plainant had  no  power  to  establish  it:  that 
several  suits  are  pending  against  the  es- 
tate, by  which  large  sums  will  probably  be 
recovered  against  the  complainant.  He 
therefore  prays  for  an  account  of  the  ad- 
ministration of  John  Archer  of  Amelia, 
deceased,  upon  the  estate  of  John  Archer 
of  Chesterfield,  deceased :  that  he  may  re- 
cover what  is  due  to  him  from  that  estate; 
and  that  he  be  made  safe  against  the  claims 
now  hanging  over  him. 

320  *The  answer  of  John  Archer,  one  of 
the  defendants,  denies  that  the  lega- 
tees took  possession  of  the  estate  of  their 
testator  without  the  assent  of  John  Archer, 
the  executor,  and  asserts  that  the  estate 
was  divided  by  a  decree  of  the  County  Conrt 
of  Chesterfield  ;  which  decree  also  directed  a 
settlement  of  the  executor's  account  of  ad- 
ministration ;  but,  that  he  neglected  to  do 
so,  from  the  date  of  the  decree  in  November, 
1802.  to  the  day  of  his  death :  that  the  de- 
fendant never  did  consent  that  the  accounts 


*See  monofifraphic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Depriest  5 
Gratt.  «. 

The  principal  case  is  cited  in  Qallesrov.  Atty.  Oen.. 
8  LeifiTh  489:  Archer  v.  Archer,  8  Qratt  544.  546. 
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ahoold  be  settled  bj  the  person  stated  in 
the  bill,  or  that  he  had  any  notice  of  the 
proceedings  in  that  settlement,  till  he  was 
informed  of  the  account  long  after  it  was 
stated:  that  the  account  so  stated  was  en- 
tirely ex  parte,  as  respects  him ;  and  that 
the  executor  repeatedly  neglected  and  re- 
fused to  come  to  a  settlement,  &c. 

The  answers  of  the  other  defendants  are 
to  the  same  effect. 

The  accounts  were  referred  to  a  commis- 
sioner, to  state  and  settle  the  same,  and 
the  plaintiff  was  directed  to  render  an 
account  of  his  intestate's  administration 
of  the  estate  of  John  Archer  of  Chester- 
field. 

The  commissioner  reported  a  balance  due 
to  the  complainant  of  $3061  13. 

The  defendants  excepted  to  the  account 
stated  by  the  commissioner,  inasmuch  as 
it  dispensed  with  vouchers  to  establish  the 
items  of  debit  in  the  said  account.  The 
grounds  of  this  exception  are  fully  stated 
in  the  opinion  which  follows. 

The  Chancellor  confirmed  the  report  of 
the  commissioner,  and  decreed  that  the  de- 
fendants should  pay  their  proportions  of 
the  sum  reported  to  be  due. 

The  defendants  appealed. 

Leigh  and  Stanard,  for  the  appellants, 
contended,  1.  That  the  commissioner  was 
wrong  in  allowing  the  charges  in  the  ad- 
ministration account,  without  any  evidence 
to  support  them.  They  admitted  the 
321  general  rule,  *that  if  the  defendants 
rely  upon  the  credits  of  the  account, 
they  ought  to  admit  the  debits.  But«  all 
the  authorities  which  lay  down  this  rule, 
relate  only  to  the  simple  case  of  debtor  and 
creditor;  not  to  the  case  of  executors  or 
trustees.  1  Phill.  Evid.  84;  Wagner  v. 
Gray,  2  Hen.  &  Munf.  603;  Jones  v.  Jones, 
4  Hen.  &  Munf.  447;  Freeland's  adm'r  v. 
Cocke's  ex'or,  3  Munf.  352.  The  case  of 
Cavendish  v.  Fleming,  3  Munf.  198,  does 
not  contradict  this  principle.  An  executor 
differs  from  a  man  acting  for  himself,  be- 
cause he  is  bound  by  law  to  keep  the  ac- 
count on  both  sides.  1  Rev.  Code,  379,  380. 
The  persons  interested  are  often  infants, 
who  are  unable  to  produce  evidence  against 
the  executor.  The  case  of  an  executor  and 
of  one  acting  sui  juris  are  materially 
different.  It  is  the  duty  of  an  executor  to 
shew,  not  only  that  money  has  been  paid, 
but  that  it  is  paid  properly.  This  latter 
cannot  be  shewn  by  the  account  alone. 
There  is  no  inventory  in  this  case,  which 
is  positively  required  by  law,  and  by  which 
the  persons  interested  might  know  what 
property  came  to  his  hands. 

2.  The  Court  of  Chancery  ought  not  to 
have  sustained  this  bill,  because  of  the  long 
delay,  and  implied  admissions  of  John 
Archer  of  Amelia.  Boiling  v.  Boiling,  5 
Mnnf.  334;  Hercy  v.  Dinwoody,  4  Bro.  Ch. 
Cas.  257.  In  Jones  v.  Fitzgerald,  1  Munf. 
150,  a  neglect  of  seven  years  was  sufficient 
to  exclude  interest.  Here  interest  is 
charged  for  a  much  longer  time. 

Johnson,  for  the  appellee. 

The  rule  of  evidence  which  requires  an 
account  to  be  taken  altogether,  if  a  part  is 
relied  on,  is  a  rule  of  universal  operation, 
and  is  founded  on  that  well  known  prin- 
ciple of  justice,  that  you  are  not  to   take  a 


garbled  statement  of  the  evidence.  The 
reason  applies  to  an  executor,  as  well  as 
any  one  else.  A  merchant  who  keeps  the 
account  on  both  sides,  if  his  credits 
are  relied  on,  is  entitled   to  consider 

322  *his  debits  as  admitted.     An   inven- 
tory would  be  of  no  importi^ce  in  this 

case,  because  it  is  only  of  the  original 
estate  which  came  to  the  executor's  hands, 
not  of  the  increase  or  profits.  An  executor 
is  chosen  by  the  testator  himself,  and  len- 
ders his  account  upon  oath.  Cavendish  v. 
Fleming,  3  Munf.  198,  and  M'Call  v. 
Peachy,  3  Munf.  298,  prove,  that  an  exec- 
utor is  not  chargeable  with  credits,  un- 
less it  is  proved  that  they  were  received. 
This  principle  is  not  contradicted  by  the 
case  of  Beckwith  v.  Butler,  1  Wash.  224. 
Freeland  V.  Cocke.  3  Mnnf.  352,  is  strongly 
analogous  to  this  case. 

June  12.  JUDGE  COALTER  delivered 
the  opinion  of  the  Court.'^ 

This  is  a  suit  by  the  appellee,  as  admin- 
istrator of  John  Archer  of  Amelia,  who  was 
executor  of  John  Archer  of  Chesterfield, 
against  the  appellants,  charging  that  his 
intestate  was  largely  in  advance  to  the  es- 
tate, and  that  suits  were  brought  against 
him  in  his  life-time,  and  which  were  still 
pending  against  the  appellee  as  his  repre- 
sentative, to  recover  large  sums  as  due 
from  the.  estate;  that  the  appellants  are 
legatees  of  the  said  John  Archer  of  Ches- 
terfield, and  had  illegally  and  without  the 
consent  of  the  executor,  possessed  them- 
selves of  the  whole  of  the  assets,  without 
giving  refunding  bonds  according  to  law, 
&c.  The  object  of  the  bill  is,  to  have  a 
decree  against  the  appellants  for  the 
monies  so  advanced  by  the  executor  beyond 
what  he  had  received,  and  to  have  refund- 
ing bonds,  in  case  future  debts  should  be 
established. 

It  appears  from  the  answers  and  docu- 
ments in  the  cause,  that  about  twelve  years 
after  the  executor  had  qualified  and  under- 
taken his  trust,  the  appellant  Robertson 
and  his  wife,  in  rigbt  of  his  wife,  exhib- 
ited their  bill  in  Chesterfield  County  Court, 
against  the  executor  for  a  settlement 

323  ^of   the  executorial    account,  and  for 
their  one-fifth  part    of  the  slaves  and 

other  personal  property,  after  specific  lega- 
cies, and  which  they  claimed  under  the 
will.  To  this  bill,  no  answer  could  ever 
be  obtained,  though  various  conditional 
decrees  were  made.  Finally,  another  of 
the  daughters  married,  and  she  with  her 
husband,  and  also  the  other  appellants 
(then  under  age,)  were  made  parties  plain- 
tiffs; and  in  1802,  about  18  years  after 
qualification  of  the  executor,  a  decree  in 
entered  by  consent  appointing  commis- 
sioners to  allot  to  the  plaintiffs  severally 
their  one-fifth  part  as  aforesaid;  and  Dun- 
can Rose  was  appointed  to  state  and  settle 
the  executorial  account.  He  states  that  he 
gave  notice  to  the  executor  to  attend  him, 
but  ne  did  not  do  so;  nor  did  he  make  any 
reply  on  the  subject. 

In  1804,  the  commissioners  report  that 
they  had  made  allotment,  which  is  con- 
firmed, and  the  executor  directed  to  deliver 
over  the  property    so  allotted,  on    the    par- 
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ties,  or  some  one  for  them,  giving  bond 
to  indemnify  him  against  debts  thereafter 
coming  against  the  estate.  This  bond,  the 
appellants,  in  their  answer,  say,  was  never 
demanded  of  them.  The  suit  still  went  on  ; 
and  different  sets  of  commissioners  were 
appointed  to  settle  the  executorial  account, 
some  of  Whom,  it  appears,  gave  notice  to 
the  executor  to  appear  with  his  accounts 
and  vouchers;  but  this  he  never  did.  The 
last  of  those  orders  is  made  in  July,  1810, 
about  twenty-six  years  after  the  qualifica- 
tion of  the  executor;  but,  from  that  time 
until  his  death,  (which  happened  about  the 
year  1811,  or  1812,)  no  account  was  ren- 
dered. This  suit  was  instituted  and  the 
bill  filed  in  1816,  to  which  the  answers  were 
filed  in  1817;  and  in  1819,  (about  35  years 
after  the  qualification  of  the  executor,)  the 
accounts  are  referred  to  a  commissioner. 
He  reports,  tnat  the  appellee  produced  the 
books  of  his  intestate,  containing  his  ad- 
ministration accounts,  acknowledged  to  be 
in  his  own  hand-writing;  but,  not  having 
vouchers  for  all  the  debts,  he  insisted  that 
those  accounts  were  either  to  be  taken  as 
correct  throughout,  or  that  he  had  a 
324  right  to  throw  off  from  *the  credits, 
a  sum  equal  to  the  debits  which  were 
not  vouched  for;  or,  he  proposed  to  the 
appellants,  that  the  commissioner  should 
make  out  his  account  of  debits  from  the 
vouchers,  and  allow  all  credits  which  the  ap- 
pellants could  establish  by  evidence.  The 
appellant  John  Archer,  however,  who  at- 
tended the  settlement,  stated  that  from  the 
laspe  of  time,  he  could  not  establish  credits, 
so  as  to  change  the  accounts  in  their  fa- 
vour, from  what  they  appeared  on  the  books ; 
and  the  commissioner,  therefore,  proceeded 
to  state  the  accounts  from  those  books, 
merely  correcting  some  errors  apparent 
upon  their  face,  and  reported  a  balance  of 
principal  and  interest  as  due  to  the  exec- 
utor, of  $3061  13. 

The  appellants  excepted  to  thib  report  in 
toto,  alleging  that  the  principle  so  estab- 
lished by  the  commissioner,  was  illegal 
as  applicable  to  administration  accounts. 

Two  questions  present  themselves;  the 
first,  arising  on  the  report  of  the  commis- 
sioner, and  the  exception  thereto;  the  sec- 
ond, whether,  after  such  a  lapse  of  time, 
and  under  all  the  circumstances  aforesaid, 
it  was  competent  for  the  appellee  to  call 
for  a  settlement  of  the  executorial  ac- 
counts, so  as  to  charge  the  appellants  for 
advances  made  by  the  executor,  beyond  as- 
sets received;  or  for  any  other  purpose, 
except  to  have  refunding  bonds  executed, 
as  directed  by  the  decree  of  the  County 
Court,  so  as  to  place  the  estate,  as  to  the 
debts  now  claimed  from  it,  in  the  same 
situation,  as  it  would  have  stood,  had  such 
bonds  been  originally  given? 

We  are  of  opinion,  as  to  the  first  point, 
that  the  rule,  that  where  a  party  relies  on 
an  account  furnished  by  the  other  party, 
and  claims  the  benefit  of  the  credits,  he  is 
bound  to  take  it  altogether  and  admit  the 
debits  also,  unless  he  can  surcharge  and 
falsify  it  by  proofs,  is  not  applicable  to  an 
account  furnished  by  an  executor.  Where 
there  is  no  trust  or  confidence,  neither 
party  is  bound  by  any  legal  obligation  to 
fnrxiish    the    other    with    charges   against 


himself,  since  each  can  and  ought  to  pre- 
serve the  evidences  of  his  charges  against 
the  other;  and  the  account  rendered 
325  by  ^either  must  be  taken  as  the  con- 
fession of  the  party,  and  as  such,  on 
the  general  principles  of  evidence,  must 
not  be  garbled,  but  taken  altogether,  except 
so  far  as  it  may  be  disproved.  But  as  to 
executors,  they  are  under  a  moral  and 
equitable,  and  indeed  a  legal  obligation, 
from  the  very  nature  of  their  undertakings, 
to  furnish  those  to  whom  they  are  account- 
able, the  means  of  charging  them  to  the 
full  extent  of  their  liabilities;  White  v. 
Lady  Lincoln,  8  Ves.  363;  for,  those  hav- 
ing a  right  to  claim  an  account  have  no 
other  perfect  means  of  getting  this  infor- 
mation. 

The  decree  is,  therefore,  erroneous  in  not 
sustaining  the  exception  to  the  commis- 
sioner's report,  in  this  particular. 

As  to  the  second  question,  we  are  of 
opinion,  that  after  so  great  a  lapse  of  time, 
and  particularly  in  a  case  accompanied 
with  the  other  circumstances  above  stated, 
it  might  be  of  mischievous  tendency  to 
sustain  a  suit  like  the  present,  except  for 
the  purpose  of  procuring  refunding  bonds 
against  legatees,  who  had  so  long  ago  re- 
ceived their  share  of  the  estate,  and  conse- 
quently had  no  right  to  suppose  that  they 
were  in  debt  to  the  estate ;  unless  indeed,  it 
wan  the  wish  of  such  legatees  to  have  an 
account  taken. 

But,  if  we  are  further  of  opinion,  that  as 
the  appellants  did  not  revive  or  renew  their 
suit,  but  permitted  the  matter  to  rest  for 
four  or  five  years  after  the  death  of  the 
executor,  the  most  certain  way  of  obtain- 
ing justice  in  this  case  is,  to  consider  all 
matters  between  the  executor  and  the  lega- 
tees, so  far  as  relates  to  actual  receipts 
and  disbursements  by  the  executor,  up  to 
the  time  of  his  death,  as  finally  closed: 
that  the  appellants  ought,  respectively,  to 
have  been  decreed  to  execute  bonds  with 
good  security  to  the  appellee,  to  indemnify 
the  estate  of  his  intestate  against  all  future 
demands  coming  against  the  estate  of  the 
testator  John  Archer,  so  far  as  the  value 
of  the  estate  respectively  received  by  them; 
so  as  to  place  the  parties  in  the  situation 
they  would  have  been  in,  had  such  bond 
been  given  when  the  property  was  re- 
ceived ;  and  that  the  bill,  for  every  other 
purpose,  be  dismissed ;  and  that  each  party 
pay  their  own  costs  in  the  said  Court  of 
Chancery. 


326      *Rees  v.  Conococheagu3   Bank. 

Jane.  1887. 
Corporation*— Suit*  by— Necessary  AlleirstkNis.*— Id  a 

suit  broairtat  by  a  corporation,  it  Is  not  necesnary 
to  aver  in  the  declaration  that  it  Is  a  corporation 
duly  constituted,  or  that  it  fs  authorised  by  law  to 
sue  in  its  corporate  name:  but,  these  questions 


*Suits  by  Corporations -Proof  of  lacorporatloo.— lo 

a  suit  by  or  asrainst  a  corporation,  at  common  law. 
while  it  was  not  necessary  to  aver  In  the  declara- 
tion that  the  plaintiff  or  defendant  was  a  corpora- 
tion, it  was  necessary  to  prove  that  fact  whenever 
that  fact  was  put  In  Issue  by  proper  plea,  and  It  was 
held  that  the  general  issue  put  such  fact  in  issae. 
To  this  eflfect.  the  principal  case  is  cited  in  Jackaoo 
V.  Bank  of  Marietta.  9  Leiirh  24ft:  Glllett  v.  American 
Stove,  etc..  Co.,29Gratt.  5«8:  Hart  v.  Baltimore,  etc. 
R.  Co..  6  W.  Va  847.  8fiO:  Anderson  v.  Kanawha  Coal 
Co..  12  W.  Va.  587:  Central  Land  Co.  v.  Caltaonn.  1« 
W.  Va.  875;  Greenbrier  Lumber  Oa  v.  Ward.  90  W. 
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may  be  pat  in  issue  by  the  defendant,  or  raised 
upon  the  trial  of  the  ffeneraJ  issae. 

fdegotUibto  Paper— Blsnk  Uulors«iiient.t -A  blank  en- 
dorsement of  a  note  is  sufficient  to  vest  a  title  in 
the  holder,  though  it  be  not  filled  up  before  the 
Judflrment. 

Jadffmentby  Default-Entry  of— Writlnir  for  Payment 
of  Money  t— A  jadffment  by  default,  for  want  of 
appearance,  founded  on  an  instrument  of  writinsr 
for  the  payment  of  money,  on  which  an  endorse- 
ment of  a  credit  Is  made  by  the  plaintiff  himself, 
ouirht  to  be  entered  subject  to  such  credit:  or.  If 
the  Dlaintiff  refuses  to  take  the  judgment  in  that 
way,  a  writ  of  enquiry  should  be  awarded. 

Clerical  Error.— What  shall  be  deemed  a  clerical  er- 
ror? 

The  PresideQt  and  Directors  of  the  Cono- 
cocheagfue  Bank,  asaii^nees  of  Jesse  Payne, 
who  was  assignee  of  Henry  Payne,  brought 
an  action  of  debt  in  the  county  court  of 
Berkeley,  against  David  Rees,  on  a  promis- 
sory note,  executed  by  the  latter  to  the 
said  Henry  Payne,  negotiable  and  payable 
at  the  Conococheagne  Bank.  The  note  was 
for  $1899.  It  was  endorsed  in  blank  by 
Henry  Payne,  and  afterwards,  in  the  same 
manner,  by  Jesse  Payne;  and  protested  for 
non-payment.  On  the  back  of  the  protest 
there  is  this  endorsement:  ^^$550  has  been 
received,  at  sundry  times,  on  account  of 
the  within  note.     Jnly  19th,  1819." 

The  defendant  having  failed  to  appear, 
judgment  by  default  was  rendered  against 
bim  and  his  appearance  bail,  for  $1899  with 
interest  thereon  from  the  4th  day  of  March, 
1819,  until  paid,  and  the  costs,  &c.  An  ex- 
ecution issued,  and  a  forthcoming  bond 
was  taken.  On  the  back  of  the  execution, 
this  endorsement  was  made  by  the  plain- 
tiff's attorney:  **The  plaintiff  will  re- 
ceive, in  part  of  this  execution,  the  check 
of  Joseph  Sexton  upon  the  Conococheagne 
Bank." 

(Signed)     *»P.  C.  Pendleton." 

Judgment  was  rendered  on  the  forthcom- 
ing bond  for  $2«039  47,  with  interest  from 
the  29th  of  November,  1819,  till    paid,  and 

the  costs. 
327  *A  supersedeas  was  awarded  by  the 

Superior   Court  of   Berkeley    to    the 
judgment     below,    which     was     affirmed. 


Va.  48,  8  S.  E.  Rep.  280:  SUte  v.  Dry  Fock  R.  Co..  60 
-W.  Va.  885. 40  S.  E.  Rep.  447.  But  see  Va.  Code,  1887.  $ 
11280.  And  see  further,  moDosraphlc  note  on  "Cor- 
porations (Private)"  appended  toSlauirbter  v.  Com.. 
ISOratt.  767. 

tNeffotiabie  Paper— Indorsenent— Note  for  Payment 
«f  Money.— Before  the  statute  was  changed  to  it« 
present  form,  a  neirotfable  note  was  not.  as  to  the 
«ndorAer.  a  writing  for  the  payment  of  money,  al- 
tboufirh  so  as  to  the  drawer,  because  the  undertak- 
ing of  the  Indorser  Is  not  for  the  payment  of  money 
absolutely,  but  It  is  a  collateral  contract  to  pay  it 
under  certain  circumstances.  Commercial  Union 
Ass'n  Co.  V.  Everhart.  88  Va.  956. 14  S.  E.  Rep.  836 

tSame-CredIt  on— Judfnnent  by  Default— Writ  of 
laqulry.- Where  a  judirment  by  default  for  want  of 
appearance  is  founded  on  an  Instrument  of  writinsr 
for  payment  of  money,  on  which  an  indorsement 
of  a  credit  is  made  by  the  plaintiff  himself,  the 
judirment  shonld  be  entered  subject  to  such  credit; 
or.  if  the  plaintiff  refuses  that,  a  writ  of  inquiry 
■should  be  awarded.  Elb  v.  Pindall.  5  Lei(?h  117, 
118.  citinfT  principal  case.  To  the  same  effect,  see 
principal  case  cited  in  James  River,  etc..  Co.  v.  Lee. 
16nratt.  428. 

See  the  principal  case  also  cited  In  Brewis  v.  Law- 
son.  76  Va.  44:  Brummel  v.  Enders.  ISGratt.  8W. 

Inquiry  of  Damages.— An  order  of  inquiry  of  dam- 
aires.  where  it  is  necessary,  is  confined  to  cases  where 
the  defendant  has  not  appeared  and  pleaded. 
Where  an  Issue  Is  made  by  the  pleadinsrs.  and  it  is 
tried  by  a  jury,  then  the  jury,  at  the  same  time  that 
they  try  the  Issue,  assess  the  damages,  so  that  In 
«ucb  case  no  writ  of  inquiry  is  necessary.  This  Is 
the  usual  and  Immemorial  practice  Oeortre  Camp- 
bell Oo.  V.  Angus,  01  Va.  448,  22  S.  E.  Rep.  167,  cltinsr 
principal  case  as  authority. 


From    this    judgment   the    defendant    ap- 
pealed. 

Stanard,  for  the  appellant,  made  three 
objections  to  the  judgment  of  the  Court 
below : 

1.  That  ^'President  and  Directors"  is 
not  a  sufficient  description  of  the  plaintiffs, 
if  thej  sue  in  their  natural  or  personal 
character;  and  no  right  for  them  to  sue 
in  a  corporate  character,  is  shewn,  or  can 
be  intended. 

2.  That  the  endorsement  being  and  con- 
tinuing in  blank,  no  right  is  shewn  to  be 
in  the  plaintiffs  to  demand  the  contents  of 
the  note.  12  Mod.  244;  Clark  v.  Pigot,  1 
Salk.  1^;  Lambert  v.  Pack,  lb.  128;  Lucas 
V.  Hayncs,  lb.  130;  Bull.  N.  P.  275. 

3.  That  the  original  judgment  should 
have  been  for  no  more  than  the  residue  of 
the  amount  of  the  note,  after  deducting 
the  credit  eudorsed,  and  that  all  the  pro- 
ceedings subsequent  to  the  original  judg- 
ment are  erroneous  by  reason  of  the  errors 
imputable  to  it.  Dates  v.  Johnson,  (not 
reported.  \ 

Johnson,  for  the  appellee. 

The  objection  to  the  description  of  the 
plaintiffs  is  not  sound.  It  does  not  appear, 
that  they  sue  as  a  corporation ;  for,  the 
name  by  which  they  sue  may  be  the  name 
of  an  individual,  as  far  as  can  be  dis- 
covered from  the  pleadings.  But,  if  it  be 
the  name  of  a  corporation,  it  is  not  neces- 
sary to  state  in  the  declaration  how  they 
got  that  name.  The  defendant  should  put 
that  matter  in  issue.  Bank  of  Marietta 
V.  Pindall,  2  Rand.  465;  Dutch  Kast  India 
Company  v.  Henriquez,  1  Stra.  612.  After 
judgment  by  default,  it  is  too  late  to  make 
those  objections. 

As  to  the  blank  endorsements,  they  give 
a  right  to  the  holder  to  fill  them  up  and 
bring  suit;  because  an  assignment  need 
not  be  in  writing,  and  the  bringing 
328  the  suit  *and  producing  the  note  is 
complete  evidence  of  the  assignment, 
and  of  the  assent  of  the  holder  to  consider 
it  as  such.  Ritchie  &  Wales  v.  Moore,  5 
Munf.  388. 

The  credit  which  is  contended  for,  is  not 
endorsed  on  the  note.  It  is  not  signed  by 
any  body.  It  was  open  to  controversy,  and 
therefore,  the  Clerk  could  not  take  notice 
of  it;  and  the  County  Court,  if  any,  was 
the  proper  tribunal  to  have  corrected  it,  * 
not  the  Appellate  Court.  Richards,  qui 
tam  V.  Brown,  Doug.  114;  Short  v.  Coffin, 
5  Burr.  2730;  Green  v.  Bennett,  1  Term 
Rep.  782;  Bent  v.  Patton,  1  Rand.  25;  Hum- 
phreys V.  West.  3  Rand.  516. 

June  13.  JUDGE  GREEN  delivered  his 
opinion.* 

This  case  comes  up  by  supersedeas  to  a 
judgment  by  default  for  want  of  appear- 
ance, which  was  made  final  in  the  office 
without  the  execution  of  a  writ  of  enquiry. 
The  suit  was  in  the  name  of  the  President 
and  Directors  of  the  Conococheagne  Bank, 
assignees  of  Jesse  Payne,  who  was  as- 
signee of  H.  Payne,  upon  a  promissory  note 
dated  at  Williamsport,  payable  and  nego- 
tiable at  the  Conococheague  Bank.  The 
declaration  alleges,  that  it  was  made  and 
assigned  in  succession  by  J.  Payne  anH 
H.  Payne  at  the  Conococheague  Bank,  with 
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a  scilicet  laying  the  ventie  in  Berkeley 
coanty,  where  the  action  was  brought. 
The  jadgaent  was  entered  against  the 
defendant  Rees  (the  drawer  of  the  note)  and 
the  bail  for  his  appearance. 

Several  objections  were  made  in  the  ar- 
gument of  the  cause  to  this  judgment. 
First,  that  there  is  no  averment  in  the 
declaration,  that  the  Conococheague  Bank 
is  a  corporation  duly  constituted,  or  that 
**the  President  and  Directors  of  the  Con- 
cocheague  Bank"  are  authorieed  by  law  to 
sue  in  that  name.  Secondly,  that  the  en- 
dorsements being  in  blank  and  not  yet 
filled   up,    vested    no     title     in    the 

329  *plaintiffs.     And    thirdly,    that    the 
judgment  was   given  without   regard 

to  a  credit  endorsed  upon  the  protest  filed 
with  the  note. 

As  to  the  two  first  objections,  I  do  not 
think  they  are  well  founded.  A  blank  en- 
dorsement does  not  per  se  transfer  a  title, 
but  is  an  authority  to  the  holder,  either 
to  hold  it  as  the  agent  of  the  endorser,  or 
to  claim  it  as  his  own  by  assignment,  at 
his  election,  without  any  further  act  to  be 
done  by  the  assignor.  The  blank  endorse- 
ment is  conclusive  proof  of  the  assent  of 
the  endorser  to  transfer  the  note  to  the 
holder,  if  he  elects  to  take  it  as  a  transfer. 
The  assent  and  election  of  the  holder  to 
treat  the  endorsement  as  a  transfer,  is 
proved  as  well  by  suing  upon  it  in  his 
own  name,  as  by  writing  over  it  an  assign- 
ment to  himself;  and  it  is  the  assent  of 
both  parties  to  the  transfer,  which  perfects 
it,  and  not  the  form  in  which  that  assent 
is  evidenced.  The  possibility  that  the 
note  might  be  withdrawn  and  again  put 
in  circulation,  has  no  influence  upon  the 
question.  The  defendant  could  not  thereby 
be  injured;  for,  even  if  it  were  commercial 
paper,  being  past  due,  the  new  holder 
would  take  it  subject  to  all    objections. 

It  was  decided  in  the  Case  of  the  Bank 
of  Marietta  v.  Pindall,  2  Rand.  465,  that  a 
foreign  corporation  may  sue  in  our  Courts 
upon  a  contract  with  them,  valid  according 
to  the  laws  of  the  country  in  which  the 
contract  was  made ;  unless  it  was  contrary 
to  the  policy  of  uur  laws;  and  that  the 
making  a  note  in  Virginia  to  be  negotiated 
at  a  foreign  bank  is  not  liable  to  this  ob- 
jection. 

Whether  the  Bank  of  Conococheague  is 
an  incorporated  bank  or  not,  or  whether  they 
have  a  legal  right  to  sue  in  the  name  of 
the  *  ^President  and  Directors"  only,  are 
questions  which  might  have  been  put  in 
issue  by  the  defendant,  or  raised  upon  the 
trial  of  the  general  issue.  No  averments 
as  to  those  subjects  were  necessary  in  the 
declaration.  In  order  to  maintain  their 
action,  it  would  have  been  necessary  to 
prove,  if  the  defendant  had  appeared  and 
pleaded,  that  they  were  incorporated, 

330  and  legally  empowered  to  *make  the 
contract  under  which  thev  claim,  and 

to  sue  in  tthe  manner  in  which  this  suit  is 
brought.  If  they  failed  to  shew  that  they 
were  incorporated,  their  action  could  not 
be  maintained.  For,  it  is  contrary  to  the 
act  of  1805,  re-enacted  in  1819,  Rev.  Code, 
ch.  207,  sec.  2,  to  circulate  any  note  pay- 
able to  bearer  or  any  other  person,  emitted 
by  any    banking   company    not    having    a 


charter,  whether  that  company  exists  in 
Virginia  or  elsewhere.  If  such  an  unchar- 
tered company  existing  in  a  foreign  country 
could,  by  the  laws  of  the  country,  contract 
and  sue  in  the  names  of  their  agents,  it 
would  be  contrary  to  the  policy  of  our  laws 
for  our  citizens  to  procure  their  notes, 
to  be  there  discounted;  since  it  would  tend 
to  violate  the  law,  by  encouraging  the 
circulation  of  their  notes  here.  That  pri- 
vate corporations  may  sue,  without  alleging 
their  charter  of  incorporation,  although 
the  Courts  cannot  ex  ofiBcio  take  notice 
whether  they  are  or  are  not  incorporated; 
and  that  the  question  whether  they  are  a 
legal  corporation  or  not,  and  have  a  right 
to  sue  in  the  name  used;— are  proper  to  be 
put  in  issue  by  the  defendant's  plea,  or  en- 
quired into  upon  the  general  issue,  ap- 
pears from  the  Case  of  The  Mayor  and 
Burgesses  of  Lynn  Regis,  10  Co.  Rep.  120; 
in  which  the  declaration  did  not  aver  the 
existence  of  the  corporation,  but  upon  the 
trial  of  the  general  issue,  their  charter  was 
produced,  and  the  only  question  in  the 
cause  thereupon  arose,  whether  the  bond 
and  the  suit  brought  upon  it  were  in  the 
proper  legal  name  of  the  corporation. 

The  third  objection  is,  I  think,  well 
taken.  A  final  judgment,  when  no  plea 
is  filed,  may  be  rendered  in  the  office  at 
rules,  for  principal  and  interest,  when  the 
action  is  founded  upon  any  instrument  in 
writing  for  the  payment  of  an  ascertained 
sum  ot  money.  But,  if  the  plaintiff,  by 
any  paper  filed  by  himself,  shews  that  the 
defendant  is  entitled  to  a  credit,  the  judg- 
ment ought  either  to  be  entered  subject 
to  such  credit,  or  if  the  plaintiff  refuses 
to  take  a  judgment  in  that  way,  a  writ  of 
enquiry  should  be  awarded.  In  this  case, 
if  it  be  doubtful  whether  the  defend- 
331  ant  is  entitled  *to  the  credit  endorsed 
on  the  protest  filed  with  the  note,  it 
was  sufficient  prima  facie  evidence  to  pre- 
vent a  judgment  from  being  given  for  the 
whole  sum,  without  a  writ  of  enquiry. 

It  is  objected,  that  this  error  cannot  t>e 
taken  advantage  of  here,  because  being 
a  clerical  error,  it  might  and  ought  to  have 
been  corrected  on  motion  in  the  Court 
below.  If  this  be  so,  the  plaintiff  as  well 
as  the  defendant  had  a  right  to  have  it  cor- 
rected, and  it  was  as  much  his  fault  as  that 
of  the  defendant,  that  it  was  not;  and  not 
being  corrected,  the  judgment  is  erroneous. 
Indeed,  the  plaintiff  might  have  cured  the 
error  by  releasing  the  amount  of  the  credit 
endorsed  upon  the  protest,  if  he  admitted 
it  to  be  a  credit.  But  he  obviously  con- 
tests this,  by  his  endorsement  on  the  execn- 
tion  that  Mr.  Sexton's  check  would  be 
received  in  part  payment  to  the  amount  of 
$548  25,  the  amount  of  the  credit  on  the 
protest,  deducting  $1  75,  which  was  the  cost 
of  the  protest;  which  they  intended  to 
secure  in  this  way,  as  it  was  not  embraced 
in  the  judgment. 

The  judgment  should  be  reversed,  and 
the  proceedings  since  the  common  order 
set  aside,  and  the  cause  remanded,  with 
directions  to  send  it  to  the  rules,  to  t>e 
there  further  proceeded  in,  and  a  writ  of 
enquiry  awarded. 

The  other  Judges  concurred,  and  judg- 
ment was  entered  accordingly. 
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332         ♦Turner  V.  Scott  and  Others. 

Jaue.  1887. 

liiJaiictloiM*-DlJsoltttioB-PiUaff  of  Answer.-- Where 
an  inJnDctlon  Is  awarded  until  the  answer  comes 
in.  the  injanction  is  not  dissolved  by  the  coming 
In  of  the  answer,  but  is  a  subslsUuflr  inJuncUon 
until  it  is  dissolved  by  the  subsequent  order  of 
the  Chaucellor. 

*Mie-5«"e-RevlvaI  by  Appeal. t-A  dissolved  in- 
junction is  revived  by  an  appeal  taken  by  the 
plaintiff  in  the  Court  of  Chancery:  and  it  is  im- 
proper in  the  appellee  to  take  out  an  execution,  so 

_  lonsr  as  the  appeal  is  dependinsr. 

Coatempt~Jartodictlon.t~Quaere.  whether  the  party 
ofFendiuflT  should  be  punished  by  tbe  Court  of  Ap- 
peals, or  the  Court  of  Chancery* 

This  was  an  appeal  from  the  Chancery 
Conrt  of  Fredericksburg. 

Turner  and  others  filed  a  bill  against 
Scott  and  others,  to  restrain  the  defend- 
ants from  proceeding  on  two  judgments  at 
law  obtained  bj  one  of  the  defendants.  The 
Chancellor  awarded  the.  injunction  until 
the  answer  comes  in.  Afterwards,  the 
answer  was  filed ;  and  the  Chancellor,  on 
motion,  dissolved  the  injunction,  and  the 
plaintiffs  appealed. 

The  defendants  issued  an  execution  on  the 
judgments  which  had  been  injoined,  under 
the  idfa  that  the  injunction  had  ceased  to 
operate  bj  the  very  terms  of  the  order 
itself. 

Johnson,  for  the  appellants,  moved  the 
Court  for  an  attachment  against  the  appel- 
lees, for  proceeding  to  take  out  an  execu- 
tion under  these  circumstances;  and  con- 
tending that  it  was  not  regular  to  grant  an 
injunction  till  the  answer  comes  in;  and 
that  the  Conrt  of  Chancery  must,  in  all 
cases,  make  an  order  before  an  injunction 
can  be  dissolved. 

Stanard,  for  the  appellee. 

June  13.  The  Court  pronounced  the  fol- 
lowing opinion  :g 

The  Court  is  of  opinion,  that  the  in- 
janction was  not  dissolved  by  the  coming 
in  of  the  answer,  but  was  a  subsist- 
333  ing  *injunction  until  it  was  dissolved 
by  the  subsequent  order  of  the  Chan- 
cellor: that  the  injunction  wan  revived  by 
the  appeal  allowed  by  this  Court;  and  that 
it  was  improper  in  the  appellees  to  proceed 
to  execute  the  judgment  at  law,  so  long  as 
the  appeal  is  still  depending  in  this  Court, 
&c. :  and  that  the  appellee,  John  Scott, 
having  reasonable  notice  of  this  order,  do 
shew  cause  on,  &c.,  why  an  attachment 
should  not  be  awarded  against  him  for 
liis  contempt  in  issuing,  or  causing  to  be 
issued,  an  execution  on  the  judgment  in- 
joined,  after  notice  of  this  appeal  and  serv- 

Mnjanctloiis.— See  monographic  no^^  on  "Injunc- 
tions" appended  to  Clay  tor  v.  Anthony.  15  QratL  618. 

tSame-DiMoltttlon- Revival  by  Appeal  — To  the 
point  that  a  dissolved  Injunction  is  revived  by  an 
appeal  taken  by  the  plaintiff  in  the  conrt  of  chan- 
cery, and  that  it  is  improper  in  the  appellee  to  take 
out  an  execution  so  long  as  tbe  api>eal  is  pendlnflr. 
the  principal  is  cited  in  Epes  v.  Dudley.  4  Leigh 
IfiO:  Jeter  v.  Langhorne.  5  Qratt.  199,  208  (at  this 
last  paffe.  Judge  Allen  discusses  the  above  set  out 
decision  of  the  principal  case  and  says  it  was  not 
necessary,  in  the  principal  case  to  decide,  and  that 
the  court  did  not  decide  that  the  injunction  was  re- 
vived by  the  appeal.) 

tContenpt— Jurisdiction.— In  State  v.  Homers,  42 
W.  Va.  4\\  26  S.  E.  Rep.  270.  it  was  held  that  the 
conrt  awarding  tbe  injunction,  not  the  supreme 
conrt,  has  jurisdiction  of  a  proceeding  for  contempt 
for  Its  violation.  See  principal  case  cited  therein. 
See  further,  monographic  note  on  "Ck>ntempts"  ap- 
pended to  Wells  V.  Com..  21  Gratt  BOO. 

iThe  PRKSIDKNT,  absent 


ice  of  the  writ  of  supersedeas.  But,  as 
this  Court  entertains  some  doubt,  whether 
such  improper  conduct  should  be  punished 
bj  this  Court  or  the  Court  of  Chancery, 
from  which  the  appeal  was  prayed,  the  said 
John  Scott,  on  shewing  cause,  will  not  be 
precluded  on  this  point. 


Whitworth  &  Yancey  v.  Adams. 

June.  1827. 

Accoomodatloa  Paper— 5ale  of— Usury. S— A  note  is 
made  and^endorsed  for  the  accommodation  of  the 
payee,  and  afterwards  put  into  the  hands  of  a 
broker  by  the  payee,  to  be  sold  in  the  market  It 
is  purchased  of  the  broker  by  a  third  person,  who 
has  no  knowledge  tbat  it  is  accommodation  paper, 
or  for  whose  benefit  it  is  sold.  This  transaction 
is  not  usurious.  The  principle  of  the  Case  of 
Taylor,  Ac.  v.  Bruce.  Glim.  42,  confirmed. 

Notes— intemiedlate  ladoraement  Usurious— Effect  on 
Hoider.^— An  intermediate  endorsement  of  a  valid 
note,  subsequent  to  that  of  the  payee  for  an 


lAcconmodation  Paper— Sale  of— Usury.- In  Brum- 
mel  V.  Enders,  18  Qratt  804.  it  is  said,  "Tbe  case  of 
Whitworth  V.  Adam*.  5  Rand.  888.  must  be  considered 
as  settling  the  law  of  Virginia  on  the  subject  of 
usury  in  the  purchase  and  sale  of  negotiable  paper. 
It  was  the  decision  of  a  majority  of  a  full  court 
after  a  most  thorough  discussion  and  examination 
of  the  subject  by  each  of  the  judges.  Though  con- 
trary to  decisions  in  many,  if  not  most  of  the  states, 
it  waa  in  accordance  with  the  decision  of  two  judges 
in  a  court  of  three  in  Taylor  v.  Bruce.  Gilm.  42.  and 
for  more  than  forty  years  it  has  been  acquiesced 
in  by  the  legislature,  and  been  regarded  by  the 
courts  and  tbe  community  as  establishing  the  law. 
I  sball  not  therefore,  enter  Into  any  discussion  of 
the  principles  Involved  in  that  case.  Indeed,  the 
authority  of  that  case  has  not  been  questioned  In 
the  argument"  Again,  in  Danville  v.  Southerlln, 
20Gratt  579,  It  is  said,  "There  is  no  doubt,  whatever, 
that  the  owner  of  a  note  has  the  right  to  sell  it  for 
the  most  he  can  get:  as  he  would  have  the  right  to 
sell  any  goods  or  wares  he  owned.  But.  on  the 
other  hand,  it  is  quite  as  cerUin  that  no  one  has  a 
right  to  make  his  own  note  and  sell  tbat  for  what 
he  can  get:  for  this,  while  in  appearance  tbe  sale 
of  a  note,  is,  in  fact  the  giving  a  note  for  money. 
It  is  a  lending  and  a  borrowing,  and  nothing  else. 
It  is  said  In  Whitworth  v.  Adams,  h  Band.  883:  'If  A, 
wishing  to  raise  money,  were  to  make  his  note  pay- 
able to  B.  and  then  go  to  B  and  offer  to  sell  It  to  him ; 
and  B.  supposing  that  a  man  might  lawfully  sell  his 
own  note,  were  to  give  the  money  for  it  verily  be- 
lieving he  was  purchasing  a  note,  and  not  lending 
his  money  on  the  security  of  a  note  this  would  un- 
questionably be  a  loan :  on  the  ground  that  he  had 
intentionally  done  that  which  the  law  makes  a  loan. 
And  this  intention  would,  if  the  note  were  taken  at 
a  high  discount  be  a  corrupt  Intent  sufficient  to 
vacate  and  contract'  This  principle  of  law  Is  In 
conformity  with  leading  adjudicated  cases,  and  is 
recognized  universally  by  the  elementary  writers. 
Parson's  Mercantile  Law  2«:  Brummel  v.  Enders. 
18  Gratt  878:  Brockenbrough  v.  Spindle.  17  Gratt 
48."  And  In  Gordon  v.  Dooley,  10  Fed.  Cas.  785,  the 
court  citing  as  its  authority  the  principal  case, 
Hansbrough  v.  Baylor,  2  Munf.  86,  and  Taylor  v. 
Bruce.  Glim.  42.  lays  down  the  rule  that  a  man  may 
purchase  bonds  or  negotiable  paper  In  the  market 
at  any  discount  whether  they  were  manufactured 
for  sale  or  not  and  not  be  guilty  of  usury.  Further- 
more, In  Moseley  v.  Brown.  76  Va.  421,  on  the  au- 
thority of  the  principal  case.  It  was  held  that  where 
the  maker  of  notes  endorsed  them  in  blank  and  put 
them  In  the  hands  of  a  broker  for  sale  on  the 
maker's  account  and  tbe  notes  are  purchased  by 
one  who  Is  Ignorant  of  the  purpose  for  which  they 
are  made,  at  a  greater  discount  than  legal  Interest 
the  transaction  Is  not  usurlou.s.  To  the  same  effect 
the  principal  case  Is  cited  with  approval  in  Bank  v. 
Cowan.  8  Leigh  22:  Hogshead  v.  Baylor.  16  Grati. 
105:  Brummel  v.  Enders.  18  Gratt  888.  89.5.  905.906, 
907:  Glraml  v.Cullen.20Gratt447.456:  Bank  of  Rad- 
ford V.  Klrby.  100  Va.  504.  42  S  E.  Rep.  805,  and  dls- 
tlngulshed  In  Bailey  v.  Hill.  77  Va.  497.  See  further, 
monographic  note  on  "Bills.  Notes  and  Checks" 
appended  to  Archer  v.  Ward,  9  Gratt  622:  mono- 
graphic note  on  "Usury"  appended  to  Coffman  v. 
Miller.  26  Gratt  698. 

^Same-Must  Be  Negotiated  to  Bona  Fide  Holder. -It 
Is  agreed  on  all  hands  that  an  accommodation  note 
Is  not  available  as  a  security  for  money,  until  It  Is 
Issued  or  negotiated  to  some  real  holder  for  valua- 
ble consideration.  May  v.  Bolsseau.  8  Leigh  193, 
citing  principal  case  as  its  authority.    To  the  same 
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usurious  con6ideratlon  as  between  endorser  and 
endorsee,  will  not  vitiate  the  note  in  the  hands 
of  a  subsequent  bona  flde  holder  without  notice 
of  such  usury. 
Same  Biidorsement-Uttsry.— A  note,  valid  in  its  in- 
ception, is  afterwards  endorsed  by  a  party  to 
whom  it  has  reerularly  come,  to  a  third  person,  at 
a  greater  discount  than  lesral  interest;  such  trans- 
action is  usurious. 


This  was  an  appeal  from  the  Superior 
Court  of  Law  for  the  town  of    Petersburg. 

Robert  C.  Adams,  endorsee  of  Wilson  & 
Orr,  brought  an  action  of  debt  against 
Whitworth  &  Yancey,  on  a  promissory 
note,  negotiable,  &c.,  executed  by  the  de- 
fendants to  Wilson  &  Orr,  purporting  to 
be  for    value    received,    and    endorsed    by 

them  to  the  plaintiflF. 
334  'The  defendants  pleaded  Nil  Debet, 

and  several  pleas  of  usury;  and  'the 
plaintiff  replied  generally,  on  which  issue 
was  joined. 

On  the  trial,  the  jury  found  a  special  ver- 
dict, the  substance  of  which  is  fully  stated 
in  the  following  opinions. 

The  defendants  filed  a  bill  of  exceptions 
to  the  opinion  of  the  Court,  stating,  that 
on  the  trial  of  the  issue,  joined  on  the  plea 
of  the  statute  of  usury,  the  defendants 
offered  the  evidence  of  George  N.  Belches, 
a  broker  in  Petersburg,  who  proved  that 
he  sold  to  a  citizen  of  Petersburg  the  note 
in  the  declaration  mentioned,  for  John 
Wilson,  at  the  rate  of  three  per  cent,  per 
moqth,  for  money  belonging  to  the  said 
citizen  of  Petersburg,  without  any  ques- 
tions being  put,  or  information  given  him 
by  the  said  broker.  Whereupon,  the  de- 
fendants, by  their  counsel,  put  the  follow- 
ing question  to'  the  said  Belches:  Was  the 
citizen,  to  whom  you  sold  and  delivered  the 
said  note,  in  the  habit  of  purchasing  and 
advancing  money  for  such  notes,  at  such 
a  discount  of  3}4  per  cent.?  To  which  ques- 
tion, the  plaintiff's  counsel  objected,  and 
moved  the  Court  to  exclude  it,  as  tending 
to  draw  unlawful  information  from  the 
witness,  in  relation  to  a  person  who  was 
named  to  the  jury,  but  was  not  a  party  to 
this  suit,  and  whose  general  conduct  could 
not  be  the  subject  of  this  investigation. 
The  Court  sanctioned  the  objection,  and 
the  question  was  not  permitted  to  be  put; 
to  which  opinion,  the  defendant  excepted. 
A  motion  was  also  made  by  the  defend- 
ants, to  instruct  the  jury,  that  a  broker 
who  sells  the  negotiable  note  of  any  per- 
son, endorsed  by  the  payee  or  payees,  is 
the  agent  of  the  purchaser  of  such  note, 
as  well  as  of  the  payee  or  payees  who  sell 
it.  This  instruction  was  refused  by  the 
Court;  to  which  opinion,  the  defendants 
excepted. 

The  Court  gave  judgment  for  the    plain- 
tiff on  the  special  verdict,  and   the  defend- 
ants appealed. 
The  case  was    submitted   without   argu- 
ment. 
335      »    *June5.    The  Judges  delivered  their 
opinions. 
JUDGE  CARR. 
This  is  an  action    of  assumpsit,  by    the 


effect,  the  principal  case  is  cited  in  Bank  of  the 
United  States  v.  JackMon, »  Lei^h  236;  Dougrlass  v. 
Scott.  8  LeljTh  44:  May  v.  Bolsseau.  8  Leiirh  205; 
Brummel  v.  Enders,  18  Gratt.  887,  888. 

See  principal  case  cited  In  Martin  v.  Lindsay,  1 
L.eigh  611;  Brummel  v.  Enders.  18  Gratt.  886. 


holder  of  a  negotiable  note  against  the 
maker.  It  was  a  note  made  for  the  accom- 
modation of  the  payees,  who  endorsed  it  in 
blank,  and  gave  it  to  a  broker  to  raise 
money  on.  He  sold  it  to  Johnson  at  a  dis- 
count of  3  per  cent,  a  month.  The  statute 
of  usury  has  been  pleaded  in  various  forms, 
and  a  special  verdict  found,  which  will 
be  considered  hereafter. 

It  has  been  a  good  deal  the  fashion  of 
late,  to  decry  the  policy  and  justice  of 
our  laws,  regulating  the  rate  of  interest. 
These  considerations,  I  know,  do  not  be- 
long to  US.  It  is  our  duty  to  give  to 
every  law  an  honest  and  manly  support, 
whatever  may  be  our  opinion  of  its 
wisdom.  It  may  be  permitted  to  observe, 
however,  that  if  the  experience  of  ages, 
and  the  general  opinion  of  mankind, 
deserve  weight  in  legislation,  their  voice 
is  in  favor  of  usury  laws.  They  have  pre- 
vailed in  all  civilized  countries,  and  in  all 
time.  Their  object  too  is  a  humane  one. 
In  Brown  v.  Morris,  Cowp.  Rep.  792,  Lrord 
Mansfield  says,  **These  statutes  were  made 
to  protect  needy  and  necessitous  persons 
from  the  oppression  of  usurers  and  Aonied 
men,  who  are  eager  to  take  advantage  of  the 
distress  of  others;  while  they,  on  the 
other  hand,  from  the  pressure  of  their  dis- 
tress, are  ready  to  come  to  any  terms ;  and 
with  their  eyes  open,  not  only  break  the 
law,  but  complete  their  ruin.*-  In  Lowe  v. 
Waller,  Doug.  73^  the  same  Judge  says, 
^*The  statute  of  usury  was  made  to  protect 
those  who  act  with  their  eyes  open ;— to 
protect  them  against  themselves.  Upon 
this  principle,  it  makes  it  penal  for  a  man 
to  take  more  than  the  fixed  rate  of  inter- 
est; it  being  well  known,  that  the  bor- 
rower, in    distress,    would    agree    to    any 

terms.*' 
336         *The  early  statutes  against  usury  at- 
tempted to  put  it  down,  by  legislating 
in  detail  against  the  various    forms,  which 
it  from  time  to  time  assumed;  and  it  is  cu- 
rious to  trace  the   progress   of  the   contest 
between  the  law,  constantly  attacking,  and 
the  usurer,  ever  ready  with    some    new  de- 
vice to  elude  and  baffle  the  pursuit.     Some- 
times a  colourable  risque  was  added   to  the 
loan,  or  it    was  disguised    under   the    form 
of  a  post  obit  or  bottomry  bond  ;  sometimes, 
what  was  called  dry    exchange.     The    bor- 
rower drew  a  bill  on  a  fictitious  person,  sup- 
posed to  reside  abroad.     The  bill  was  never 
sent  abroad,  but  protested  for  non-payment, 
and  the  borrower  charged    with  exchange, 
re-exchange,    and   other    expenses    beyond 
legal  interest.     Sometimes  stock    was  lent, 
or  money  in  the   funds,  to    be  returned    by 
the  borrower    at  a    future    day,  till    which 
time  he  is  charged  with    interest    for  more 
than  the  market  price  of  the  stock.     Some- 
times, by  advancing  money  on  a  pretended 
partnership;  by  which    means    the    lender 
gets  exorbitant  interest,  under   the  pretext 
of  partnership  profits.    Sometimes,  by  giv- 
ing the  loan  the  shape  of  the  purchase  of  a 
life-annuity.     Sometimes,   by  obtaining   a 
beneficial  lease,  in  consideration  of  a  loan 
of     money.     Sometimes,     by    discounting 
notes  and    bills    of    exchange,    under   the 
cloak  of  a  purchase   and    sale.     These   are 
a  few  of  the  thousand   devices  resorted  to, 
for  evasion  of  the  usury  laws.     The  Legis- 
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lature,  in  their  later  statutes,  giving  up  the 
Tain  pursuit  of  usury  in  its  particular 
forms,  and  striking  at  the  root  of  the  evil, 
have  forbidden  the  taking  exorbitant  inter- 
est directly  or  indirectly;  thus  throwing 
upon  the  ministers  of  the  law,  the  duty  of 
detecting  and  defeating  every  attempted 
evasion  of  it.  Well  may  these  ministers 
exclaim,  quo  teneam  vultus  mutantem 
Protea  nodo?  Yet  are  they  bound  to  pursue 
this  Proteus  through  all  his  changing 
forms;  and  the  law  has  given  them  ample 
powers. 

In  Barton's  Case,  5  Co.  Rep.  70,  it  is  said, 
^*If  in  truth,  the  contract  be  usurious, 
against  the  statute,  no  colours  nor  shews 
of  words  will  serve,  but  the  party 
337  may  shew  it,  and  *Rhall  not  be  con- 
cluded or  estopped  by  any  deed  or 
any  other  matter  whatsoever,  for  the  stat- 
ute gives  averment  in  such  case." 

In  Floyer  v.  Edwards,  Cowp.  112,  Lord 
Mansfield  says,  **Tbe  statute  of  12th  Anne, 
prohibits  any  body  from  taking,  any  how, 
on  the  loan  of  money,  above  5  per  cent.  (6 
with  us)  for  forbearance  of  payment;  and 
all  contracts  for  any  loan  of  money,  goods, 
merchandise,  &c.  bearing  interest  above 
5  per  cent.,  with  an  agreement  for  prin- 
cipal and  interest,  are  null  and  void.  It 
depends  principally  upon  the  contract's 
being  a  loan,  and  the  statute  uses  the  words 
directly  or  indirectly.  Theretore,  in  all 
questions,  in  whatever  respect  repugnant 
to  the  statute,  we  must  get  at  the  nature 
and  substance  of  the  transaction.  The  view 
of  the  parties  must  be  ascertained  to  satisfy 
the  Court  that  there  is  a  loan  and  borrow- 
ing; and  that  the  substance  was,  to  borrow 
on  the  one  part,  and  lend  on  the  other ; 
and  where  the  real  truth  is  a  loan  of 
money,  the  writ  of  man  cannot  find  a  shift 
to  take  it  out  of  the  statute.  If  the  sub- 
stance be  a  loan  of  money,  nothing  will 
protect  the  taking  more  than  5  per  cent. ; 
and  though  the  statute  mention  only  for 
*loan  of  monies,  wares,  merchandize,  or 
other  commodities,'  yet  any  other  contriv- 
ance, if  the  substance  of  it  be  a  loan,  will 
come  under  the  word  indirectly." 

Again,  in  I«owe  v.  Waller,  Doug.  736, 
Lord  Mansfield  says,  *^  Before  the  statute 
of  Heni-y  8th,  all  interest  on  money  lent 
was  prohibited  by  the  common  law,  as  it  is 
now  in  Roman  Catholic  countries.  This 
gave  rise  to  many  shifts  and  devices  to 
evade  the  law.  One,  which  was  then 
most  common,  was  provided  against  by  that 
statute;  but,  the  prohibition  being  confined 
to  that  particular  sort  of  transaction, 
usurers  were  thereby, put  upon  other  con- 
trivances ;  and  experience  taught  the  Legis- 
lature, in  more  modern  statutes,  not  to  par- 
ticularize specific  modes  of  usury,  because 
that  only  led  to  evasion ;  but  to  enact  gen- 
erally, that  no  shift  should  enable  a  man 
to  take  more  than  legal  interest  upon  a 
loan.  Therefore,  the  only  question 
*338  *in  all  cases  like  the  present  is,  what 
is  the  real  substance  of  the  transac- 
tion, not  what  is  the  colour  and  form." 

The  correctness  of  these  views  I  have 
never  seen  or  heard  doubted;  and  surely 
they  tell  us,  that  the  usury  laws  are  not  to 
be  construed  strictly  like  penal  statutes; 
but  liberally,  with  a  view  to   advance    the ' 


remedy,  and  suppress  the  mischief.  Every 
transaction  is  to  be  stripped  of  the  cover- 
ing, which  ingenuity  has  thrown  around 
it,  and  exposed  in  its  nakedness.  In  this 
spirit,  let  us  look  at  the  special  verdict 
before  us,  and  see  what  was  the  real  sub- 
stance of  the  transaction. 

Wilson  &  Orr,  and  Whitworth  &  Adams, 
were  two  mercantile  houses,  doing  business 
in  Petersburg.  On  the  10th  of  September, 
1817,  Wilson,  the  acting  partner  of  his 
nouse,  applied  to  Belches,  a  broker  of  the 
town,  to  know  whether  he  could  raise 
money  for  him ;  who  answered,  *  *yes,  on 
good  paper."  On  the  evening  of  the 
same  day,  Wilson  sent  a  verbal  message 
to  Belches,  to  enquire  whether  the  names 
of  Whitworth  &  Yancey  would  do;  but 
Belches  not  being  at  home,  did  not  receive 
the  message.  On  the  11th  of  September, 
Whitworth  &  Yancey,  for  accommodation 
merely,  made  the  note  in  question  to  Wil- 
son &  Orr,  being  a  negotiable  note  in  due 
form,  purporting  to  be  for  value  received, 
which  was  endorsed  by  Wilson  &  Orr  in 
blank,  and  on  the  day  of  its  date  deliv- 
ered by  Wilson  to  Belches,  without  stating 
what  was  the  consideration,  or  why  it  was 
made,  but  requesting  him  to  get  the  money 
for  it.  Accordingly,  Belches,  as  broker, 
sold  the  note  to  Johnson,  a  citizen  of 
Petersburg,  at  3  per  cent,  a  month  discount, 
but  did  not  communicate  to  him  any  thing 
about  the  note,  or  the  intention  of  the 
persons,  or  the  names  of  the  owners;  and 
said  nothing  on  the  subject,  except  that  he 
offered  the  note  for  sale :  and  without  fur- 
ther conversation,  it  was  purchased  by  John- 
son, with  his  own  (and  not  the  broker's) 
money,  which  he  advanced  at  the  said  dis- 
count, without  any  questions  asked,  or 
339  information  *given.  To  my  mind, 
these  facts  clearly  prove,  that  **the 
real  truth  of  the  matter,"  '4he  substance  of 
the  transaction,"  between  these  parties, 
was  a  loan.  A  cover  indeed  is  attempted,  by 
assuming  the  form  of  a  sale,  and  inter- 
posing the  broker  as  a  shield.  But,  it  is  a 
cobweb  covering,  too  thin  for  disguise;  a 
shield  too  weak  for  protection. 

That  the  object  of  Wilson  &  Orr  was  a 
loan,  the  advance  of  money  now  for  money 
to  be  paid  in  60  days,  is  expressly 
proved,  first,  by  their  application  to  the 
broker  to  know  if  he  could  raise  money  for 
them;  secondly,  by  delivering  the  note  to 
him,  with  a  request  that  he  would  get  the 
money  for  it.  Get  the  money  how?  Why, 
in  the  way  uniformly  practised  with  such 
paper,  by  discounting  it  at  usury.  Can  we 
doubt  this  for  an  instant?  Do  not  the 
whole  res  gestae  proclaim  it?  Do  we  hear 
of  any  restriction  on  the  broker?  No  I  He 
was  to  raise  the  money.  No  doubt  fce  un- 
derstood the  phrase.  *''Twas  his  vocation." 
He  went  instantly  and  discounted  the  note 
at  the  rate  of  36  per  cent,  a  year;  and  we 
hear  no  complaint  of  his  having  exceeded 
his  powers.  And  can  we  suppose  that 
Johnson  was  ignorant  of  all  this;  that  he 
took  it  for  a  note  which  Wilson  &  Orr  had 
received  of  Wnitworth  &  Yancey  in  the 
ordinary  course  of  business,  and  which  they 
meant  bona  fide  to  sell  out  and  out?  (Not 
that  I  think  such  ignorance  would  protect 
him;)  but  can  we  possibly    suppose  it?    I 
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cannot.  The  facts  found,  the  whole  port 
and  bearing  of  the  broker  and  the  buyer, 
proclaim  to  my  understanding  the  buyer's 
knowledge  of  the  real  transaction,  just  as 
distinctly  as  if  it  had  been  found  in  so 
many  words.  It  is  expressly  found  that 
Belches  sold  the  note  as  broker.  This 
negatives  at  once  the  idea  that  Johnson 
could  have  dealt  with  him  as  owner.  A 
broker  is  the  factor  of  another ;  the  agent 
of  him  for  whom  he  is  doing  business  at  the 
time.  Dealing  with  him  in  this  character, 
if  Johnson  did  not  ask  for  whom  he  was 
acting,  this  wilful  and  designed  omis- 

340  sion  charges  him  as    strongly  *with 
the  fact  and  its  conscqtt3nce8,  as  if  it 

had  been  fully  declared  to  him;  and  in 
truth,  proves  to  my  mind  his  knowledge 
of  it.  The  broker  offered  the  note  for  sale, 
the  buyer  took  it,  and  paid  his  money 
without  a  question  asked,  or  a  word  of  ex- 
planation. Of  this  cautious  silence  of 
the  parties,  it  may  be  truly  said,  qui  tacet 
clamat.  It  speaks  most  emphatically  to  my 
mind.  Who  ever  heard  of  a  sale  conducted 
in  this  way,  where  there  was  no  conscious- 
ness  of  guilt,  no  apprehension  of  danger 
from  the  law,  but  all  was  fair  and  above 
board?  In  such  cases,  the  seller  fearlessly 
proclaims  the  title  and  circumstances  of 
the  property ;  and  be  who  is  about  to  vest 
his  money  in  it,  is  eager  to  search  out 
every  fact  connected  with  or  bearing  upon 
it.  But  here,  conscious  that  they  were 
doing  a  deed  which  the  law  would  repro- 
bate, and  that  their  safety  depended  on 
concealment,  we  see  them,  in  the  very  birth 
of  the  transaction,  cautiously  stifling  the 
evidence,  and  preparing,  by  anticipation, 
the  defence  on  which  they  now  rely.  They 
acted  perfectly  in  concert.  I  ask  no  better 
proof  that  there  was  a  secret  understanding 
between  them.  In  a  special  verdict,  the 
jury  need  not  find  the  usury.  They  find 
the  facts,  and  the  law  infers  the  usury. 
Roberts  v.  Tremaj'ne,  Cro.  Jac.  507;  Ches- 
terfield V.  Jansen,  2  Ves.  147;  Gibson  v. 
Fristoe»  2  Call,  62;  Marsh  v.  Martindale,  3 
Bos.  &  Pull.  153.  The  finding  proves  to 
me,  that  the  note  was  made  and  endorsed 
to  raise  money  at  usury,  and  that  Johnson 
purchased  with  notice  of  these  facts.  If 
my  understanding  of  the  verdict  be  correct, 
the  conclusion  of  law  is  inevitable,  that 
the  note  was  void  in  its  inception.  Young 
V.  Wright,  1  Camp.  141 ;  Comyn  on  Usury, 
172:  15  Johns.  Rep.  44,  355. 

But,  if  I  should  be  wrong  in  this,  there 
are  two  other  grounds,  on  which,  it  seems 
to  me,  that  the    appellants    must     succeed. 

1.  This  being  accommodation  paper,  was 
never  an  available  negotiable  note,  until 
it  was    discounted    by  Johnson ;  and    that 

discount  being  at  a  premium    higher 

341  than  the  legal  *rate,  the  note  was  usu- 
rious   and    void;    and    this,    though 

Johnson  did  not  know  that  it  was  accom- 
modation paper. 

2.  Though  the  note  should  be  considered 
perfect  and  available  as  between  Wilson  & 
Orr,  and  Whitworth  &  Yancey,  yet  as  the 
transaction  by  which  it  passed  from  the 
payees  to  Johnson,  was  a  discount  beyond 
legal  interest,  and  so  usurious,  no  subse- 
quent holder  could  maintain  an  action  on 
it. 


As  to  the  first :  That  a  note,  nsurious  in 
its  creation,  is  void,  into  whose  hands  so- 
ever it  may  pass,  is  agreed  on  all  sides.  It 
is  equally  well  settled,  that  if  A.  execute 
his  note  or  draw  his  bill  of  exchange,  and 

B.  take  these  of  him  or  his  known  agent, 
at  a  discount  beyond  the  legal  rate,  it  is 
just  as  much  usury,  as  if  B.  had  first 
advanced  the  money,  and  then  taken  the 
bill  or  note  to  secure  it.  The  shift  of  a 
pretended  sale  is  not  suffered  to  protect 
such  a  transaction  for  a  moment.  The  acts 
of  the  parties  speak,  and  this  language  is 
much  more  worthy  of  trust  than  words. 
There  must  be  two  parties  to  every  con- 
tract. I  may  draw  any  number  of  promis- 
sory notes,  payable  to  A.,  B.,  C.,  &c. 
and  finish  them  all  in  due  form.  While  I 
keep  them  in  my  desk  or  my  pocket,  they 
impose  no  obligation;  they  are  waste 
paper  merely.  So,  if  I  agree  to  purchase 
property  for  which  I  am  to  give  $1000,  and 
bond  with  three  or  four  sureties  is  required, 
I  execute  my  bonds,  and  get  my  friends  to 
sign  as  sureties;  this  is  still  a  one-sided, 
imperfect  transaction.  The  bond  as  yet 
binds  nobody;  there  is  no  contract;  it  is 
the  delivery  which  gives  it  life.  Suppose, 
instead  of  a  bond,  the  vendor  preferred  to 
take  a    promissory    note    with    A..  B.  and 

C.  as  sureties.  I  could  execute  the  note 
payable  to  A.  and  get  him  B.  and  C.  to 
endorse  it.  This  would  make  them,  in 
truth,  security  for  me,  just  as  effectually, 
as  if  they  had  joined  me  in  executing  the 
bond.  Or,  suppose  the  obligation  took  the 
form  of  a  bill  of  exchange.  I  might  draw 
on  A.  payable  to  my  own  order;  he  would 
accept;  then  I    would    endorse    it;  and    B. 

and  C.  would  endorse  after  me.  Still 
342  the  note  or  bill,  *while  in  my  hands* 
would  be  mere  waste  paper.  A.,  B. 
and  C.  to  be  sure,  had  agreed  to  become  my 
sureties,  and  had  assigned  the  instrument 
in  such  a  way,  as  to  put  it  in  my  power 
to  bind  them :  but  they  could  only  be  bound 
when  I  became  bound,  and  that  could  only 
be,  when  I  delivered  the  note  or  bill,  upon 
a  real  transaction.  If  I  never  did  this, 
though  the  time  for  which  the  note  pur- 
ported to  run  had  elapsed,  no  one  of  the 
parties  to  it  could  sustain  any  action  on  it, 
against  another.  It  had  never  received  the 
animating  touch,  and  was  still  a  lifeless 
body.  So.  if  I  wish  to  raise  money  at 
usury,  a  little  caution  must  be  used ;  a 
decent  cloak.  I  get  a  friend  to  lend  me  his 
credit ;  he  executes  a  note  to  me  for  $1000, 
payable  in  3  months,  which  I  endorse. 
While  I  hold  this  paper,  it  is  nothing;  it 
imposes  no  obligation  on  my  friend;  it  is  a 
mere  preparation  which  I  am  making  to 
get  money.  When  I  part  with  it,  then  I 
give  it  being,  and  stamp  its  character,  by 
the  nature  of  the  contract  I  make.  If  I 
discount  it  beyond  the  legal  rate,  whether 
by  myself  or  agent,  it  is  usury.  The  note 
is  usurious  in  its  inception,  and  void. 

To    prove  that    the  bill    or  note  dates  its  • 
existence  from    the  first    real    transaction, 
I  will  first  cite  some  English  Canes. 

In  Arden  v.  Watkins,  3  East,  317,  re-con- 
sidered in  Wills  V.  Freeman.  12  East,  656, 
A.  having  committed  a  secret  act  of  bank- 
ruptcy, prevailed  on  B.,  for  his  accommo- 
dation, to  accept  a  bill  of  exchange,  which 
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A.  drew  on  him,  payable  to  his  own  order. 
This  bill  A.  indorsed  to  C.  for  a  valuable 
consideration,  and  without  knowledge  of 
the  act  of  bankruptcy  committed  by  A.,  C. 
the  endorsee  sued  B.  the  acceptor.  It  was 
contended  for  the  defendant,  that  the  prop- 
erty of  the  bill  was  in  the  assignees  of  the 
bankrupt,  as  his  act  of  bankruptcy  over- 
reached the  endorsement.  But  the  Court 
held,  that  the  bill  being  accepted  for  ac- 
commodation of  A.  he  had  no  property  in  it, 
nor  right  of  action  as  against  the  acceptor ; 
and  therefore,  that  none   could   pass   from 

him    to      his     assignees;    but,    that 
343      'the  endorsee   for   value   might  well 

maintain  an  action  against  the  ac- 
ceptor. This  I  consider  a  decision,  that 
the  bill,  while  in  the  hands  of  A.  was 
waste  paper,  and  only  received  its  existence 
as  a  bill,  by  the  endorsement  for  value. 
In  Wallace  v.  Hardacre,  1  Camp.  45,  the 
same  point  is  decided  upon  the  same  rea- 
soning. But,  the  case  most  strong  and 
decisive,  on  this  subject,  is  Downs  v. 
Richardson,  5  Barn,  and  Alderson,  657,  and 
7th  Com.  Law  Rep.  227,  decided  in  1822. 
Three  persons.  Rains,  I«acklan  and 
Thompson,  joined  as  drawer,  acceptor  and 
first  endorser,  in  making  an  accommodation 
bill.  The  bill  was  properly  stamped  in  the 
first  instance ;  but  afterwards,  and  before 
it  was  passed  away  for  value,  the  date  was 
changed  from  the  6th  to  the  16th  of  March. 
The  acceptor  agreed  to  this  change ;  but 
afterwards  becoming  bankrupt,  his  assign- 
ees set  up  the  defence,  that  the  change  of 
date  made  the  bill  a  new  one ;  and  rendered 
another  stamp  necessary.  Abbot,  C.  J. 
says,  **The  diflSculty  arises  from  the  act  of 
Parliament,  which  requires  that  every  bill 
of  exchange  shall  have  a  stamp.  The  ques- 
tion then  is,  whether  this  alteration  made 
it  a  new  bill?  Now  undoubtedly,  when  an 
accommodation  bill  has  the  names  of  the 
different  parties  written  upon  it,  it  is,  in 
some  sense  of  the  word,  a  bill  of  exchange ; 
bnt  it  is  utterly  unavailable  as  a  security 
for  money,  until  it  is  issued  to  some  real 
holder  for  a  valuable  consideration.  It 
aeems  to  me,  on  the  facts  of  this  case,  that 
this  was  an  accommodation  bill,  in  the 
strictest  sense  of  the  word;  and  that  the 
principal  parties  to  it  had  no  right  of  ac- 
tion inter  se.  This  being  the  nature  of  the 
instrument,  it  follows  that  until  it  was 
negotiated,  it  was  an  unavailable  instru- 
ment ;  and  that  it  first  became  a  bill  of 
exchange,  when  it  was  issued  to  Howell  for  a 
valuable  consideration."  Bayley,  J.  **The 
qnestion  arises  as  to  the  provisions  of  the 
Stamp  Act.  Now,  if  an  alteration  be  made 
before  a  bill  is  issued,  a  fresh  stamp  is  not 
necessary.     Then,  when  is  a  bill  issued?    I 

am  of  opinion,  that  it  is  issued  as  soon 
344      as  there  is  some  person  *who  can  make 

a  valid  claim  upon  it ;  but,  if  it  re- 
mains in  the  hands  of  the  original  drawer, 
even  with  names  upon  it,  under  such  cir- 
cnmstances  as  that  he  cannot  have  any  legal 
claim  upon  those  persons,  the  bill  is  not 
issued.  Here  it  was  clearly  an  accommoda- 
tion bill  drawn  by  Rains  upon  Thompson, 
and  endorsed  by  Lacklan,  and  those  parties 
could  not  have  a  valid  claim  upon  it  inter 
ae.  It  was,  I  think,  not  issued,  until  the 
lOtb    of  April,  when  it  was  passed  to  How- 


ard ;  but  at  that  time,  the  alteration  waa 
made."  Holroyd  and  Best  were  of  the 
same  opinion.  The  latter  says,  *'Here,  at 
the  time  when  the  alteration  was  made, 
the  bill  was  a  perfect  bill  in  form,  but  it 
did  not  constitute  a  valid  contract  between 
the  parties.  A  bond  is,  in  form,  a  perfect 
instrument,  before  delivery;  but  still  an 
alteration  made  before  delivery,  will  not 
vitiate  it."  This  is  a  very  strong  author- 
ity,  when  we  consider  how  exceedingly 
strict  the  Courts  in  England  are,  in  looking 
to,  and  preventing  evasions  of,  the  rev- 
enue laws. 

Bowman  v.  Nicbol,  5  Term  Rep.  537; 
Cardwell  v.  Martin,  9  East^s  Rep.  190; 
Bathe  v.  Taylor,  15  East,  412,  shew, 
that  after  a  bill  of  exchange  is  once  per- 
fected, the  slightest  alteration  in  it,  even 
though  all  parties  consent,  will  render  it 
void,  unless  there  be  a  h-esh  stamp. 

I  will  also  refer  to  the  Cases  in  'New 
York  on  this  point.  The  commercial  habits, 
of  that  State  have  rendered  them  perfectly 
familiar  with  the  subject.  It  is  every  day 
before  their  Courts;  and  their  decisions 
seem  to  me  to  deserve  all  the  weight  which 
can  be  derived  from  learning,  talents  and 
diligent  investigation,  both  in  the  bar  and 
bench. 

Jones  V.  Hsike,  2  Johns.  Cas.  60,  A.  made 
a  note  payable  to  B..  which  was  endorsed 
by  B.  and  C.  for  accommodation  of  A.,  and 
sent  by  him  toE.,  a  money  broker,  to  raise 
money.  E.  returned  the  note,  saying  he 
could  not  get  the  money  with  the  names 
then  on  it,  but  if  D.  were  added,  he  could 
get  it  at  2  percent,  a  month.  A.  then  got 
D's  name,  and  returned  it  to  E.»  who  ad- 
vanced the  money  on  the  note,  deduct- 
345  ing  2  per  cent,  a  month.  In  *an  ac- 
tion against  the  first  endorser  by  G., 
it  was  ruled  at  Nisi  Prius,  that  the  note  was 
usurious  and  void.  The  jury,  however^ 
gave  a  verdict  for  the  plaintiff,  and  there 
was  a  motion  for  a  new  trial.  Radcliffe^ 
J.  said,  **If  the  contract  be  viewed  in  its 
true  light,  it  was  a  contract  made  through 
the  agency  of  the  broker,  between  A.  on 
the  one  part,  and  in  the  lender  on  the  other» 
who  took  the  note  as  his  security.  The 
lender  was,  in  fact,  the  first  holder  of  the 
note,  for  the  value  given,  whatever  that 
may  have  been.  If,  then,  we  admit  no  shift 
or  device  to  evade  the  statute,  and  look 
through  the  forms  under  which  the  parties 
intended  to  cover  the  loan,  it  appears  to 
me  that  there  can  be  no  doubt  that  the 
contract  and  the  note  are  void."  Kent  and 
Benson  concurred.  I«ansing  and  Lewis 
against  the  new  trial. 

Wilkie  V.  Roosevelt,  3  Johns.  Cas.  66. 
A.  made  a  note  payable  toB.,  who  endorsed 
it  for  A's  accommodation,  who  passed  it  to 
C,  to  raise  money  on,  by  discounting  in 
the  market.  C.  discounted  the  note  at  3^4 
per  cent,  a  month,  and  applied  the  proceeds 
to  the  payment  of  monies  lent  by  him  to 
A. ;  and  afterwards,  in  the  course  of  his 
business,  passed  the  note  to  D.,  who  sued 
B.,  the  endorser.  Held,  that  though  B.  had 
endorsed,  yet  as  this  was  for  A's  accom- 
modation, the  note  passed  immediately 
from  A.  to  C. ;  and  that  the  transaction 
was,  in  its    inception,  usurious,  and  void. 

Mann  v.  The   Commission  Company,    15 
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Johns.  Rep.  44.  Herman  Ruggles  drew  a 
bill  of  exchange,  in  favor  of  Oliver  Rug- 
gles  or  order,  on  Darling,  the  agent  of  the 
defendants.  The  bill  was  accepted  by 
Darling,  and  endorsed  bj  O.  Ruggles.  The 
plaintiff  was  the  holder  of  the  bill.  It 
appeared  in  evidence,  that  O.  Rnggles  had 
given  the  note  to  a  broker  to  raise  money 
on,  and  that  it  had  been  sold  to  the  plain- 
tiff, at  a  discount  beyond  the  legal  rate. 
Two  points  were  made  in  the  cause.  The 
second  was,  that  there  was  usury  in  the 
sale  of  the  bill.  Spencer,  J.  delivered 
the  opinion    of  the    Court.     He  said 

346  '^that    there    had    been    considerable 
doubt    in  the    minds  of    some    of  the 

Judges,  principally  with  respect  to  the  part 
which  O.  Rnggles  had  played,  whether  he 
had  a  reil  interest,  and  could,  after  the 
acceptance  of  the  bill,  have  maintained  a 
suit  upon  it.  **This  (be  remarks)  appears 
to  the  Court  the  true  test  in  distinguishing 
between  a  case,  where  the  discount  of  a 
bill  at  a  higher  premium  than  the  legal 
rate  of  interest,  will  render  the  transaction 
legal,  by  considering  it  the  purchase  of  a  bill 
already  perfect  and  available  to  the  party 
holding  it,  and  where  it  will  be  illegal  as 
an  usurious  loan  of  money."  He  then  goes 
on  to  state  it  as  settled  law,  that  a  bill, 
free  from  usury  in  its  crieation,  and  available 
to  the  holder,  may  be  sold  at  a  discount 
greater  than  the  legal  rate,  without  usury, 
and  assigns  the  reason.  ^*  And  I  take  it  (he 
adds)  to  be  equally  clear,  that  if  a  bill  or 
note  be  made  for  the  purpose  of  raising 
money  upon  it,  and  it  is  discounted  at  a 
higher  premium  than  the  legal  rate  of 
interest,  and  where  none  of  the  parties, 
whose  names  are  on  it,  can,  as  between 
themselves,  maintain  a  suit  on  the  bill 
when  it  becomes  mature,  provided  it  had 
not  been  discounted,  that  then  such  dis- 
counting of  the  bill  would  be  usurious,  and 
the  bill  would  be  void." 

Bennett  v.  Smith,  IS  Johns.  Rep.  355. 
A.  applied  to  B.  to  lend  him  money.  B. 
refused,  but  said  he  would  buy  good  notes 
at  a  discount  of  21  per  cent.  A  few  days 
after,  A.  brought  B.  several  notes  executed 
by  the  defendants  to  A.,  which  B.  bought 
at  a  discount  of  21  per  c^nt.,  not  knowing 
at  the  time  but  that  the  notes  were  given 
to  A.  in  the  ordinary  course  of  business. 
The  fact  was,  that  they  were  executed  to 
A.  by  the  defendants  (as  a  loan  of  their 
names)  to  be  sold  to  B.  at  the  discount  he 
had  offered.  The  Judge  charged  the  jury, 
that  if  they  believed  the  witnesses,  the 
transaction  was  usurious,  and  the  notes 
void,  under  the  statute:  that  it  was  imma- 
terial whether  B.  knew  the  manner  in  which 
A.  obtained  the  notes;  he  took  them  at  his 
peril,  and  though  he  may    have   sup- 

347  posed  them  to  *have    been    given    in 
the  ordinary  course  of  business,  they 

were  nevertheless  void.  The  plaintiff  was 
non-suited ;  and  upon  a  motion  to  set  the 
non-suit  aside,  on  the  ground  that  there 
was  no  usury,  the  Court  overruled  the  mo- 
tion, as  a  clear  matter;  Vann  Ness,  J. 
saying  to  the  counsel,  '*The  case  of  Mann 
V.  The  Commission  Company  is  decisively 
against  you  upon  this  point.  We  decided, 
that  a  note  made  for  the  purpose  of  being 
discounted  at  an  usurious  interest,  and  en- 


dorsed for  the  accommodation  of  the  maker, 
was  void  in  its  original  formation.'* 

Powell  V.  Waters,  17  Johns.  Rep.  176. 
Wood  made  a  promissory  note,  which 
Waters  endorsed  for  Wood's  accommodation. 
It  was  made  to  be  discounted  at  the  New- 
burg  Bank,  and  for  this  purpose  was  de- 
livered to  Smith,  who  also  endorsed  for 
Wood's  accommodation.  Smith  applied  to 
the  Bank,  who  refused  to  discount.  He  then 
called  on  one  of  the  firm  of  J.  &  T.  Powell, 
who  discounted  the  note,  being  informed 
of  the  purpose  for  which  it  was  made. 
The  note  on  which  the  suit  was  brought, 
was  a  second  note  made  by  Wood,  and 
endorsed  by  Waters,  for  the  purpose  of  tak- 
ing up  the  former.  Waters  did  not  know, 
when  he  endorsed  the  second  noce,  that  the 
first  had  been  discounted  by  Powell  &  Co., 
and  not  by  the  Newburg  Bank ;  and  he 
supposed  that  the  second  note  would  go  to 
that  Bank  to  take  up  the  former.  The 
second  note  was  discounted  by  Powell  A 
Co.,  and  the  first  taken  up  with  the  pro- 
ceeds. On  this  second  note,  Powell  A  Co. 
brought  assumpsit  against  Waters.  There 
were  several  minor  questions;  but  the  im- 
portant one  was,  as  to  the  usury  in  discount- 
ing the  note.  A  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the 
Court  on  the  case  stated.  Spencer,  C.  J. 
delivered  the  opinion  of  the  Court.  He  con- 
sidered it  of  no  importance  that  the  note 
was  intended  to  be  discounted  at  the  Bank^ 
and  was  in  fact  discounted  by  Powell  A 
C6.  It  was  made  to  raise  money,  and  such 
discount  did  not  increase  or  alter  the  re- 
sponsibility of  the  endorser.  On  the 
348  question  of  usury,  he  says,  •^'It  may 
be  urged  that  the  purchase  of  the 
note  by  the  plaintiffs  at  such  a  discount,  as 
would  amount  to  usury  in  case  the  note 
was  originally  intended  to  be  sold  to  them, 
is  not,  under  the  circumstances,  usurious, 
and  in  fact,  that  it  was  the  mere  purchase 
of  a  note  at  a  less  sum  than  its  face.  The 
case  of  Mann  v.  The  Commission  Company 
settles  this  point.  It  is  there  said,  that 
if  a  bill  or  note  be  made  for  the  purpose 
of  raising  money,  and  is  discounted  at  a 
higher  premium  than  the  legal  rate  of  in- 
terest, and  none  of  the  parties  whose  names 
are  on  it,  as  between  themselves,  can  main- 
tain a  suit  on  the  bill  at  maturity,  provided 
it  had  not  been  discounted,  that  then  such 
discounting  would  be  usurious  and  the  bill 
void.  In  the  present  case,  the  note  was 
discounted  for  the  accommodation  of  Wood, 
and  it  was  not  an  available  paper  in  the 
hands  of  either  the  payee  or  endorser,  un- 
til it  had  been  negotiated  to  the  plaintiffs; 
and  the  transaction,  therefore,  would  be 
usurious,  if  the  plaintiffs  purchased  the 
note  at  a  less  sum  than  its  nominal  amount* 
deducting  the  interest  for  the  time  the 
note  had  to  run."  A  new  trial  was 
awarded. 

These  cases  are  all  in  point,  and,  I  think, 
settled  on  clear  grounds  of  law  and  reason. 
The  last  is  a  much  stronger  case  than  the 
one  at  bar.  It  is  clear  that  Wood  made  the 
note  and  Waters  endorsed  it,  with  the  in- 
tention of  discounting  it  at  the  bank,  and 
of  course,  at  the  legal  rate.  But  yet,  as 
the  contract  which  gave  it  being  as  an 
available  note,    was  a    discount   at  a    pre- 
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tnitim  higher  than  the  legal  rate,  it  was 
usurious,  and  the  note  yoid.  In  our  case, 
the  note  was  made  and  endorsed  for  the 
express  purpose  of  raising  money  at  usury ; 
and  Wilson  &  Orr,  through  the  broker 
Belches,  sold  it  to  Johnson,  at  a  discount 
of  36  per  cent,  a  year.  If  a  shift  so  gross 
and  palpable  as  this  be  suffered  to  pass  as 
an  innocent  transaction,  then  indeed  I 
should  be  inclined  to  think  it  best  to  repeal 
at  once  the  statute  against  usury.  Such  a 
step  would,  at  least,  give  fair  notice  to  our 
citizens,  of  the  ground  they  occupied. 

349  *I  said  that    the    transaction  would 
be  usurious,  and  the  note  void,  though 

Johnson  did  not  know  that  it  was  accom- 
modation paper.  I  am  met  here  by  the 
objection,  that  there  must  be  a  corrupt 
agreement  to  constitute  usury;  and  that 
there  could  be  no  such  agreement,  without 
the  concurrence  of  two  minds,  in  the  com- 
mission of  some  act  in  violation  of  the 
law.  This  seems  to  have  been  the  consid- 
eration which  principally  weighed  in  Tay- 
lor V.  Bruce,  Gilm.  42.  I  have,  therefore, 
felt  myself  bound  to  examine  this  point, 
with  my  best  attention. 

In  the  first  place,  it  does  appear  to  me 
that  there  is  itauch  good  sense  and  sound- 
ness in  the  construction  of  the  statute, 
contended  for  by  the  counsel  in  Taylor  v. 
Bruce,  and  used  also  by  counsel  in  a  later 
case  in  New  York,  2  Cowan's  Rep.  740, 
to  wit,  that  there  is  a  material  distinction 
between  that  part  of  the  statute,  which 
avoids  notes,  assurances,  Ac.  for  usury, 
and  that  ^hich  subjects  a  party  to  the 
pains  and  penalties  of  the  law.  The  first 
declares  that  no  one  shall  take  directly  or 
indirectly,  for  loan  of  money,  Ac.  more 
than  6  per  cent,  and  all  bonds,  assurances, 
Ac.  by  which  a  higher  interest  is  reserved 
or  taken,  shall  be  void.  The  second  enacts, 
that  if  any  one  shall,  by  corrupt  bargain, 
loan,  exchange,  shift,  &c,  receive  more 
than  6  per  cent,  he  shall  forfeit  double, 
'  ^c.  In  the  first  clause,  no  corrupt  bargain 
is  made  necessary  to  that  avoidance  of  as- 
surances. In  the  second,  it  is  expressly 
required  to  constitute  the  offence.  If  we 
had  to  pass  upon  this  subject  for  the  first 
time,  I  think  we  should  feel  little  difficulty 
in  pronouncing,  that  there  was  a  substantial 
difference  between  them.  Rveri  in  Eng- 
land, where  under  the  influence  of  the  stat- 
ue of  Hen.  8th,  the  corrupt  agreement  is 
said  to  he  necessary  to  constitute  usury,  in 
both  its  branches ;  there  is  in  fact  a  marked 
distinction  between  avoiding  a  note,  &c. 
and  subjecting  a  party  to  the  penalties  of 
the  act.-  For  instance,  in  Barnett  v. 
Tompkins,  Skinn.  Rep.  348,  the  wife  of 
the  plaintiff  used  to  lend  money,  to  be  paid 
by  the  week.     She  lent  to  the  defend- 

350  ant  201.  to  be  paid  by  *20  shillings 
a  week,  and  Is.  6d.  per  week  for  in- 
terest. The  husband  sued  on  this  bond. 
Lord  Ch.  J.  Holt  ruled,  that  it  was  an 
usurious  contract,  and  that  though  it  was 
not  sufficient  to  charge  the  husband  crim- 
inaliter,  it  was  sufficient  to  discharge  the 
bond  civiliter. 

Again.  As  to  the  corrupt  intent,  al- 
though it  be  necessary  in  England  to  lay  it 
in  the  pleadings,  they  seem  to  have  dis- 
pensed with  any  proof  of  an  actual  corrupt 


intent,  by  substituting  for  it  a  legal  corrupt 
intent,  saying  that  wherever  any  act  is 
done,  which  shall  be  considered  a  violation 
of  the  statute,  it  shall  be  taken  to  be  cor- 
ruptly done,  though  the  party  had  sot  the 
least  idea,  that  he  was  offending  against 
the  law.  They  make  a  distinction  very 
properly  in  this  respect,  between  a  mistake 
of  fact,  and  a  mistake  of  law.  Thus,  a 
bond  is  meant  to  be  taken  for  the  proper 
sum,  and  the  scrivener  mistakes  it,  and 
puts  down  a  larger  sum.  This  shall  not 
avoid  the  obligation,  or  make  the  contract 
usurious.  The  most  authoritative  decision 
on  this  subject  in  England,  and  one  which 
is  there  considered  as  having  settled  the 
law,  is  the  case  of  Marsh  v.  Martindale,  3 
Bos.  &  Pull.  154.  The  opinion  of  the  Court 
is  delivered  by  Lord  Alvanley,  C.  J.  and 
is  elaborate  and  able.  The  jury  had  ex- 
pressly found,  (after  stating  the  facts)  that 
they  believed  the  plaintiff  Marsh  did  not 
think  he  was  acting  contrary  to  law.  In 
the  course  of  his  opinion  Lord  Alvanley 
says,  **I  stated  to  the  jury,  that  if  a  man 
agree  to  take  more  than  5  per  cent,  for  the 
forbearance  of  money,  the  law  declares 
such  an  agreement  corrupt  within  the  stat- 
ute of  Anne,  whether  the  party  thought  at 
the  time,  that  he  was  acting  contrary  to  the 
statute  or  not;  and  though  the  jury  have 
found  that  Sir  Charles  Marsh  did  not  think 
he  was  acting  contrary  to  law,  there  is 
nothing  in  that  finding  to  prevent  us  from 
examining  the  transaction,  and  declaring 
it  to  be  cortupt,  if  it  appear  to  us  to  be  so 
in  point  of  law,  without  sending  the  case 
back  to  a  jury  to  find  the  corruption." 
And  accordingly  the  transaction  was 
351  declared  usurious,  and  the  *bond 
void.  This  is  the  construction  of 
equity,  as  well  as  law. 

Bernard  v.  Young,  17  Ves.  44.  A  case  was 
brought  before  Sir  William  Grant,  involv- 
ing the  question  of  usury.  He  discusses 
the  subject  with  his  usual  clearness,  and 
concludes  thus;  ** Therefore,  though  it 
was  not  probably  so  intended,  this  is  an 
usurious  contract."  These  opinions  seem 
to  me  to  be  founded  in  sound  reason ;  and 
without  such  construction,  it  would  be 
impossible  to  enforce  the  statute. 

The  Courts  of  Massachusetts  and  New 
York  have,  I  find,  acted  upon  this  as  a 
settled  principle.  Thus,  in  The  Bank  of 
Maine  v.  Butts,  9  Mass.  Rep.  49,  usury  was 
relied  on  as  a  defence  to  a  claim  of  the 
Bank,  on  notes  discounted.  The  mode  of 
discounting  pursued  was  this:  Notes  pay- 
able at  63  days  were  discounted  at  the  legal 
rate ;  but  a  week  before  the  expiration  of  the 
time,  the  borrower  was  obliged  to  procure  a 
new  loan  of  the  Bank;  thus  paying  for  that 
week  interest  both  on  the  original  and  the 
renewed  loan.  The  Judge  who  tried  the 
cause,  instructed  the  jury,  that  this  was 
not  usury,  as  there  was  no  corrupt  intent, 
the  Bank  believing  that  they  had  a  right 
to  calculate  in  this  way.  On  exceptions  to 
this  opinion,  the  Court  decided  that  the 
Judge  had  misdirected  the  jury.  They  say, 
**It  is  probable,  that  in  this  case,  there 
was  no  intentional  deviation  on  the  part  of 
the  Bank,  but  a  mistake  of  their  right. 
This,  however,  is  a  consideration  which 
must  not  influence  our  decision.    The  mis- 
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take  was  not  involuntary,  as  a  miscalcula- 
tion might  be  considered,  where  an  inten- 
tion ot  conforming  to  the  legal  rate  of 
interest  was  proved;  but  a  voluntary  de- 
parture from  that  rate.  An  excess  of 
interest  was  intentionally  taken,  upon  a 
mistaken  supposition  that  Banks  were 
privileged  in  this  respect,  to  a  certain 
extent.  This  was,  therefore,  in  the  sense 
of  the  law,  a  corrupt  agreement,  for  igno- 
rance   of  the  law    will    not   excuse." 

352  *New  York  Firemen  Insurance  Com- 
pany V.    Ely,  2  Cow.    Rep.  678.     The 

plaintiffs  had  discounted  a  note  for  the  de- 
fendant. In  a  suit  on  the  note  the  defence 
was  usury.  It  came  out  in  evidence,  that 
the  company,  in  their  calculations  upon 
discounting  notes,  were  in  the  practice  of 
taking  90  days  as  a  quarter  of  a  year.  60 
days  as  a  sixth,  and  30  days  as  a  twelfth ; 
thus  making  the  year  to  consist  of  360  days, 
and  gaining  five  days  to  the  Bank.  It  was 
admitted  that  this  was  the  general  rule  of 
the  Banks  of  the  State,  and  that  the  plain- 
tiffs, in  following  this  rule,  had  no  idea 
of  violating  the  law.  But,  the  Court  decided 
that  the  transaction  was  usurious,  and  the 
notei  void,  Southerland  J.  says,  **There 
can  be  no  usury  without  an  intention  to  take 
a  greater  rate  of  interest  than  7  per  cent. 
(6  with  us,)  but  it  is  not  necessary  to  the 
offence  that  there  should  be  an  actual  in- 
tention to  violate  the  statute.  It  may  be 
committed  by  one  who  never  heard  of  the 
statute.  Whether  the  party  intended  to  take 
more  than  7  per  cent.,  is  a  question  of  fact 
for  the  jury.  If  it  be  found  that  he  did,  it 
is  an  invariable  inference  of  law,  that  it 
was  taken  in  pursuance  of  a  corrupt  agree- 
ment which  consummates  the  offence.  The 
intent  of  the  parties  is  a  legal  inference 
from  established  facts.  In  a  special  verdict, 
it  is  not  necessary  that  the  jury  should  hnd 
that  the  agreement  was  corrupt.  They  ffnd 
the  facts  and  circumstances,  from  which 
the  law  infers  either  that  it  was  or  was  not 
corrupt.''  See  also  The  Bank  of  Utica  v. 
Wager,  2  Cow.  Rep.  712,  where  the  same 
points  were  raised,  and  settled  in  the  same 
way,  after  arguments  (of  the  bar)  among 
the  very  ablest  I  have  ever  seen. 

Tnese  cases  shew,  that  there  may  be  a 
le^al  intention,  as  contradistinguished 
from  an  actual  intention,  a  corrupt  agree- 
ment in  law  where  there  was  no  corruption 
in  fact,  as  there  may  be  fraud  in  law  in- 
volving no  moral  turpitude.  These  legal 
conclusions  are  correct  in  the  main,  though 
there  may  be  individual  exceptions.  They 
have  been  found  necessary  for  the  pro- 
tection    of      the    community,      and 

353  *the  execution  of  the  laws,  and   can- 
not be  safely  departed  from. 

Having  thus  shewn,  iirst,  that  to  dis- 
count a  note  given  for  accommodation,  at 
a  higher  rate  than  6  percent.,  is  a  violation 
of  the  statute  and  usurious ;  and  secondly, 
that  every  agreement  in  violation  of  the 
statute  is  per  se  a  corrupt  agreement;  I 
think  the  conclusion  follows,  that  Johnson, 
who  purchased  the  note  at  a  discount  of  36 
per  cent,  per  annum,  (which,  note  received 
its  existence^by  the  transaction)  has  violated 
the  law,  and  stands  convicted  of  the  cor- 
rupt agreement,  though  he  did  not  know  the 
note    to  be   accommodation     paper.     It    is 


supposed  (in  Taylor  v.  Bruce,)  to  be  absurd 
and  impossible,  that  when  a  man  has  pur- 
chased two  notes,  under  precisely  the  same 
circumstances,  the  one  shall  turn  out  to  be 
a  fair  and  legal  transaction,  and  the  other 
an  usurious  and  illegal  transaction.  The 
seeming  absurdity  results  from  considering 
actual  corruption,  moral  turpitude,  a  neces- 
sary ingredient  in  the  composition  of 
usury  civiliter,  instead  of  that  legal  cor- 
ruption, of  which  I  have  shewn  the  ne- 
cessity from  reason,  and  the  existence, 
from  authority.  The  hardship  is  not 
greater  than  where  a  man  purchasing  in 
the  market  two  available,  perfect  notes, 
under  the  same  circumstances,  shall  find 
one  turn  out  to  be  a  good  note,  given  for 
a  valuable  consideration,  and  the  other 
tainted  in  its  origin  with  usury  or  gaming. 
The  notes,  in  either  case,  have  no  earmark  ; 
they  bear  no  brand  on  their  forehead. 
These,  therefore,  are  the  risks  and  hazards 
of  the  trade,  and  must  be  encountered  by 
those  who  follow  it.  But  these  traders 
know  (none  so  well  I)  that  there  is  a  great 
mass  of  accommodation  paper  made  and 
thrown  into  the  market,  to  raise  money  at 
usury.  They  know  (or  if  not,  ignorance  of 
the  law  excuses  no  man)  that  it  is  usury  to 
buy  these,  at  a  discount  beyond  6  per  cent. 
I«et  them,  therefore,  make  such  inquiries 
as  will  satisfy  them ;  or,  if  there  be  any 
doubt,  let  them  avoid  the  traffic,  or  be  con- 
tent with  the  legal  discount. 
354  *Surely  this  cannot  be  requiring  too 

much,  in  a  class  of  cases,  to  which  (as 
I  think)  the  rule  caveat  emptor  most  appro- 
priately and  emphatically  applies.  Even 
if  this  restriction  should  nairow  a  little 
the  range  of  this  trade,  is  it  not  better, 
than,  by  freeing  it  from  all  restraint,  to 
open  a  door  for  the  evasion  of  the  statute, 
so  wide,  that  all  who  wish  it,  every  neces- 
sitous borrower  and  grasping  usurer,  may 
enter  at  it? 

If  it  be  objected,  that  the  contract 
between  the  broker  and  Johnson  was  not 
usurious,  because  a  note  may  be  sold 
in  the  market  for  less  than  its  face, 
without  committing  usury,  I  answer,  that 
it  is  very  true,  provided  it  be  a  real,  bona 
fide,  fair  sale  out  and  out  of  a  note,  perfect 
and  available  before  such  sale.  But,  be- 
tween such  a  sale  and  the  transaction  here, 
there  is  a  broad  and  marked  distinction.  If 
the  holder  of  a  note  transfer  it  without 
endorsing  it,  the  transaction  is  prima 
facie  a  sale ;  and  it  it  be  a  real  sale,  and 
not  a  cover  to  evade  the  statute,  the  con- 
tract will  be  valid,  though  the  discount  be 
greater  than  the  legal  rate.  But  if  the 
holder,  when  he  parts  with  the  note,  en- 
dorses it,  it  becomes  substantially  a  mere 
security  for  money  borrowed.  Upon  a  sale 
without  endorsement,  the  seller  enters  into 
no  engagement  to  re-pay  the  purchase 
money,  nor  is  he  liable  in  any  event,  if  he 
has  committed  no  fraud.  In  such  a  sale 
there  can  be  no  usury.  But  when  he  en- 
dorses the  note,  he  binds  himself  abso- 
lutely, that  the  whole  amount  of  it  (the 
sum  he  receives,  as  well  as  the  discount) 
shall  be  re-paid  to  the  endorsee  or  holder; 
and  being  thus  bound  to  pay  money  in  fu- 
ture, for  money  advanced,  if  the  discount 
be  beyond  the  lesral  rate,    is  it  not   equally 
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ttsury^  whether  the  obligation  to  pay  be 
incurted  bj  an  original  note,  or  an  en- 
dorsement? The  difference  between  the 
discounting  a  bill,  when  the  holder  en- 
dorses, and  the  sale  of  a  ^ill  without 
endorsement,  is  yery  strongly  and  clearly 
laid  down  by  the  whole  Court  in  Feun  v. 
Harrison,  3  Term  Rep.  757.  It  would  be  a 
waste  of  time  to  refer  to  all  the  cases  which 
shew,  that  where  the  note  is  endorsed 

355  *and  discounted  at  a  rate  beyond  the 
legal     interest,    it     is     usury.     The 

Books,  both  English  and  American,  are 
full  of  them.  Rich  v.  Topping,  1  Esp. 
Rep.  176;  Beard  v.  Akerman,  5  Esp.  119; 
Jones  V.  Brook,  4  Taunt  464 ;  Parr  v.  Eli- 
ason,  1  East,  92,  are  a  few  of  the  English 
Cases.  Those  from  New-York,  before  re- 
ferred to,  prove  the  same  thing.  Loyd  v. 
Keitch,  2Con.  Rep.  192;  Churchill,  y.  Buter, 
4  Mass.  Rep.  162.  This  last  was  a  case 
agreed,  and  the  facts  almost  exactly  like 
ours.  Parsons  says,  ^'If  a  sale  under  these 
circumstances  is  not  to  be  considered  usu- 
rious, it  is  not  easy  to  conceive  what  sale 
is  within  the  statute.*' 

The  second  ground,  on  which  I  think  the 
appellants  must  succeed,  is,  that  the  note 
(even  supposing  it  perfect  and  available  as 
between  maker  and  endorser)  was  passed 
by  Wilson  &  Orr,  through  the  broker,  to 
Johnson,  at  an  usurious  discount:  that  by 
this  usury,  the  endorsement  of  Wilson  & 
Orr,  the  payees,  was  rendered  void;  and 
no  one  holding  could  claim  under  it.  The 
statute  declares  all  usurious  contracts  ** ut- 
terly void."  Now,  that  contract  which  is 
utterly  void,  can  produce  no  efiPect,  can 
operate  nothing,  and  is,  in  truth,  as  if  it 
hi^d  never  been.  If  the  endorsement  of 
Wilson  &  Orr  transferred  their  interest  in 
the  note  to  the  buyer,  could  it  possibly  be 
said  to  be  **  utterly  void?"  What  more  could 
it  do  than  pass  the  title,  if  it  had  been 
valid?  Is  it  not  a  contradiction  in  terms, 
to  say  that  a  void  endorsement  passes  the 
title?  In  the  case  of  Barnard  v.  Young,  17 
Ves.  44«  Keighly  executed  a  deed  assign- 
ing 8,5001.  of  East  India  stock  to  Young. 
Keighly  afterwards  became  a  bankrupt, 
and  his  assignees  filed  their  bill,  praying 
that  the  defendant  might  produce  the  deed, 
and  charging  that  it  was  illegal  and  void, 
as  being  founded  on  an  usurious  contract. 
Sir  William  Grant  says,  ^^It  was  objected 
that  Young's  assignment  was  void,  as  be- 
ing usurious;  and  if  it  is  usurious,  the 
consequence  must  follow,  that  it  is  wholly 
void.  The  party,  in  whose  favor  an  usu- 
rious contract  has  been  executed,  can- 

356  not    make  *use  of  it  for  any  purpose 
whatever."    The  endorsement  of  the 

payees  being  utterly  void,  the  property  of 
the  note  remained  in  them.  If  the  en- 
dorsement of  the  payees  had  been  valid* 
and  any  subsequent  endorsement  void,  the 
holder  might  still  have  sued  on  the  note ; 
for,  he  might  strike  out  all  the  interme- 
diate endorsements,  and  claim  under  the 
endorsement  of  the  payees.  But,  every 
subsequent  holder  must  claim  through  the 
payees;  and  when  their  endorsement  is 
void,  no  holder  can  maintain  a  suit.  I 
know  that  in  Daniel  v.  Cartony,  1  Esp. 
Rep.  275,  and  Parr  v.  Eliason,  1  East's  Rep. 
92,  Lord   Kenyon  overruled   a   defence   of 


this  kind;  deciding,  that  usury  in  any  in- 
termediate transaction  respecting  a  note, 
can  never  make  it  void  in  the  hands  of  a 
bona  fide  endorsee,  where  there  was  no 
usury  in  the  original  transaction.  But,  I 
consider  these  decisions  overruled  by  a  case 
before  Lord  EHenborough  in  1816,  where  he 
decided,  that  if  the  payee  has  endorsed 
the  note  on  usurious  terms,  such  endorse- 
ment will  be  void;  and  that,  therefore,  a 
subsequent  holder  cannot  claim  through 
such  endorsement.  For  the  reasons  I  have 
given,  I  am  clearly  of  opinion,  that  this  is 
the  better  law.  The  case  I  refer  to  is  Lows 
V.  Mazaredo,  1  Starkie,  385,  more  fully  re- 
ported in  Comyn  on  Usury,  175.  M.  being 
indebted  to  L.,  the  latter  drew  a  bill  of 
exchange  on  M.,.  payable^at  two  months,  to 
his  own  order.  M.  accepted.  L.  took  the 
bill  to  a  broker,  who  discounted  it  at  an  usu- 
rious rate.  L.  endorsed  it  in  blank.  The 
broker  passed  it  without  endorsement  to  A., 
who  passed  it  to  the  plaintiffs.  They  sued 
M.,  the  acceptor,  and  the  defence  was  usury 
in  the  contract  of  the  payee.  The  plaintiffs 
(at  Nisi  Prius  before  Lord  Ellenborough) 
relied  on  the  case  of  Parr  v.  Eliason.  Lord 
Ellenborough,  after  observing  that  that 
case  had  been  doubted,  allowed  the  plain- 
tiffs to  take  a  verdict,  with  liberty  to  the 
defendants  to  move  to  enter  a  non-suit. 
Upon  this  rule,  the  case  was  well  argued 
for  the  plaintiffs.  The  Court  stopped  the 
counsel  on  the  other  side.  Lord  Ellen- 
borough observed,  *'that  the  bill 
357  *having  been  stained  by  the  payee 
with  usury,  could  never  be  effective 
until  it  was  cleansed.  Had  it  been  called 
in  by  the  payee  and  re-published,  it  might 
have  received  an  effect  de  novo.  But 
tainted  as  it  was,  every  one  must  take  it 
subject  to  its  vice.  It  was  impossible  to 
reject  one  part  of  an  endorsement,  and 
retain  another  part;  but,  that  it  would  be 
necessary,  either  to  receive  or  repudiate 
the  whole  unsound  matter."  His  Lordship 
added,  that  he  had  turned  the  case  of  Parr 
V.  Eliason  in  his  mind,  with  great  doubt, 
and  that  having  been  of  counsel  in  that 
case,  he  remembered  that  at  the  time  of  its 
decision,  there  was  great  conflict  of  opin- 
ion on  the  subject.  The  rest  of  *he  Judges 
concurred ;  Mr.  Justice  Bayly  remarking, 
that  **as  every  endorsement  was  considered 
in  law  as  a  new  drawing,  the  plaintiffs 
must  necessarily  claim  under  this  new 
drawing,  which  was  usurious."  The  rule 
for  a  non-suit  was  made  absolute.  This 
is  a  much  stronger  case  than  ours,  in  this 
respect,  tnat  the  bill  was  given  for  a  full 
and  valuable  consideration,  and  was  per- 
fectly available  between  the  payee  and 
acceptor;  whereas  here,  the  note  was  made 
to  raise  money  at  usury,  and  was  mere 
waste  paper,  till  the  usurious  discount 
gave  it  being.  See  the  case  of  Chapman 
V.  Black,  2  Mau.  &  Selwyn,  589,  decided  in 
1819,  where  discussing  the  question  whether 
usury  in  the  endorsement  of  the  payee  dis- 
abled any  subsequent  holder  from  claiming 
tnrough  him,  C.  J.  Abbott,  delivering  the 
opinion  of  the  Court,  says,  **The  case  of 
Lows  v.  Mazaredo  being  subsequent  to  Parr 
V.  Eliason  and  Daniel  v.  Cartony,  must,  in 
our  opinion,  be  taken  as  furnishing  the 
rule  of  law  upon  the   subject ;    more   espe- 
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cially,  as  the  law  has  since  been  altered  by 

a  statute,*  passed  probably   in  consequence 

of  the    decision    of  that  very   case." 

358  *The  case  of  Hansborough  v.  Baylor 
is  objected;  but  the  differences  be- 
tween that  and  this  case,  'both  as  to  the 
circumstances  and  the  subject  of  the  con- 
tract are  so  striking,  that  the  one  can 
never  be  considered  as  governing  the  other. 
These  differences  I  will  not  now  stop  to 
point  out. 

Upon  the  whole,  I  am  clear  that  the  facts 
found,  prove  the  note  usurious  in  its  incep- 
tion, and  void:  that  if  not  void  in  its  in- 
ception, the  endorsement  of  the  payees  was 
usurious  and  void;  and  that  on  both 
grounds,  the  judgment  of  the  Court  below 
must  be  reversed,  and  a  judgment  entered 
for  the  appellants. 

JUDGE  GREEN. 

This  is  an  action  of  debt  by  R.  C.  Ad- 
ams endorsee  of  Wilson  &  Orr  against 
Whitworth  &  Yancey,  in  which  the  jury 
found  a  special  verdict,  that  the  negotiable 
note  on  which  the  suit  was  brought,  was 
drawn  by  the  defendants  without  consider- 
ation, payable  to  Wilson  Sc  Orr,  who 
endorsed  it  in  blank,  and  delivered  it  to 
Belches  a  broker,  and  requested  him  to  get 
the  money  for  it;  without  stating  what 
was  the  consideration,  and  why  it  was 
made;  Wilson,  the  acting  partner  of  Wilson 
&  Orr,  having  the  evening  before  asked 
the  broker  whether  he  could  raise  money 
for  him,  to  which  the  broker  replied,  **yes 
on  good  paper;"  and  Wilson  afterwards 
having,  on  the  same  evening,  sent  a  mes- 
sage to  the  broker,  which  he  did  not  re- 
ceive, to  know  whether  the  names  of 
Whitworth  &  Yancey  would  do.  That  the 
said  Belches,  as  broker,  took  the  note,  and 
sold  it  to  Wm.  R.  Johnson,  at  a  discount 
of  3  per  cent,  per  month,  without  commu- 
nicating any  thing  to  Johnson  about  the 
same,  as  to  the  intention  of  the  parties, 
or  the  names  of  the  proprietors  of  the  note; 
and  said  nothing  upon  the  subject,  except 
that  he  offered  the  note  for  sale,  and  with- 
out further  conversation  the  note  was  pur- 
chased as  aforesaid ;  and  that  the  money 
paid  for  the  note,  was  Johnson's  and  not 
the  broker's  money. 

359  *Upon    this    verdict,    the  Superior 
Court  gave  judgment  for  the  plaintiff. 

The  defence  was.  that  the  note  and  the 
transfer  of  it  by  Wilson  *  Orr  were  both 
void  for  usury;  and  the  questions  which 
arise  are,  whether  the  note  itself  was,  in 
the  words  of  the  statute,  *^made  for  the 
payment  of  money  lent,  on  which  a  higher 
rate  of  interest  waii  reserved  than  is  al- 
lowed by  the  statute,"  or  in  other  words, 
was  it  usurious  in  its  inception,  or  to 
use  the  phrase  of  Lord  Kenyon,  in  its  con- 
coction? And  whether,  if  not  void  for 
usury  in  its  inception,  the  contract  by 
which  it  was  transferred  to  Johnson,  .was 
usurious  and  void ;  and  if  so,  whether  the 
drawers  of  the  note    (the  defendants)    can 


♦Note.— Tbe  statute  here  referred  to.  Is  68tb  Geo. 
3d,  ch.  93,  which  provides,  that  no  bill  of  exchaofire 
or  promissory  note,  thonsrh  idven  for  an  usurious 
consideration,  shall  be  void  In  the  hands  of  an  en- 
dorsee for  value,  unless,  at  the  time  of  his  dtscount- 
inir  or  paylnsr  the  consideration  of  the  same,  he 
bad  actual  notice  of  usury.— Note  in  Orlarinal 
Edition. 


avail  themselves  of  the  fact,  that  the  trans- 
fer was  void,  as  against  the  plaintiff,  a 
subsequent  bona  fide  holder  of  the  note? 

Before  proceeding  to  examine  the  effect 
of  the  facts  found  in  this  particular  case, 
it  will  be  useful  to  advert  to  some  of  the 
general  principles  settled  in  relation  to- 
questiona  of  usury. 

The  statutes  of  usury  are  said  by  several 
of  the  English  Judges  to  be  penal  statutes, 
and  consequently,  to  be  construed  strictly. 
This  declaration  is  remarkable,  inasmuch 
as  the  statute,  13  KHz.  ch.  8,  sec.  7,  di- 
rects, that  the  statute  37  Hen.  8,  ch.  9,  en- 
acted against  usury,  should  be  construed 
largely  and  strongly  against  the  party 
offending  by  way  of  device  directly  or  in- 
directly. However  this  may  be  in  Eng- 
land, our  statute  having  no  such  provision 
as  that  of  Elizabeth,  is  certainly  penal ;  and 
the  general  rule  is,  that  penal  statutes  are 
to  be  construed  strictly.  This  rule  is,  how- 
ever, liable  to  exceptions  in  cases  of  stat- 
utes io tended  to  prevent  a  general  mischief » 
or  to  promote  the  public  good ;  as  the  stat- 
ute of  frauds,  which  is  highly  penal  in 
England,  Twyne's  Case,  Co.  Rep. ;  and 
when  it  applies,  it  means  nothing  more 
than  that  a  penal  statute  shall  not  be  ex- 
tended by  equity,  to  persons  or  things, 
not  expressly  provided  for  by  its  terms. 
It  ought,  however,  even  when  con- 
strued •  strictly,  to  be  carried  into 
360  ^effect  according  to  its  true  intent 
and  meaning,  9  Vin.  Abr.  521,  pi.  97. 
This  is  a  rule  for  the  construction  of 
the  terms  only  of  the  statute,  and,  it  seema 
to  me,  can  have  no  sort  of  influence  upon 
the  enquiry  as  to  the  truth  of  the  fact  al- 
leged as  coming  within  these  terras.  In 
enquiring  into  the  fact,  whether  a  transac* 
tion  was  a  loan  or  a  sale,  the  weight  and 
effect  of  the  evidence  cannot  be  impaired 
or  increased  by  the  consideration  that  the 
statute  is  to  be  construed  strictly  or  liber- 
ally. No  construction  of  the  statute  can 
have  even  the  least  tendency  to  prove  or 
disprove  the  fact  alleged. 

The  statute  of  Heu.  8,  which  governs, 
and  has  in  some  measure  given  a  construc- 
tion to  all  the  subsequent  statutes  of 
England  upon  the  subject  of  usury,  ex- 
pressly requires,  in  order  to  consti- 
tute usury,  that  there  should  be  a 
corrupt  intent ;  and  this  •  ust,  there- 
fore, be  alleged  in  pleading  the  stat- 
utes. Our  statute,  on  the  contrary,  whilst 
it  in  terms  requires  a  corrupt  intent,  in  or- 
der to  subject  the  parties  to  the  penalty 
prescribed  by  the  act,  declares  all  bonds, 
&c.  void,  if  made  for  the  payment  of  money 
lent,  on  which  a  higher  interest  is  reserved 
than  the  law  allows,  without  requiring  a 
corrupt  intent  on  the  part  of  the  lender. 
This  distinction  between  the  English  stat- 
utes and  ours  has  no  practical  effect  upon 
any  question  of  usury.  In  England,  the 
allegation  of  a  corrupt  intention  is  mere 
form  of  pleading.  It  is  an  inference  of 
law  from  the  fact  of  the  intentional  taking 
or  securing  more  than  legal  interest;  and 
is  inferred  by  the  Court,  either  from  the 
facts  found  by  a  jury,  or  agreed  by  the 
parties,  or  alleged  in  pleading  and  ad- 
mitted by  demurrer.  Roberts  v.  Tremayne, 
Cro.  James,  507;  Gibson  v.  Fristoe,  1  Call* 
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62;  Marsh  v.  Martindale,  3  Bos.  &  Pull. 
153;  Reynolds  V.  ClajtoQ,  Mod.  397—2,  and 
15  pi.  8,  8.  C.  and  so  conclusive  is  this  in- 
ference of  law,  that  if  the  jury  find  facts 
shewing  that  the  party  intentionally  took 
or  received  more  than  legal  interest,  the 
Court  will  infer  the  fact  of  corrupt  inten- 
tion, against  the    expressed    opinion 

361  of   the    jury,    that  '"the    party    did 
not  think  he  was  acting  contrary    to 

law;*'  as  was  the  finding  in  Marsh  v.  Mar- 
tindale. 

It  was  ssid  in  Price  v.  Campbell,  2  Call, 
110,  that  in  order  to  constitute  usury, 
there  must  be  a  corrupt  intent  on  the  part 
of  both  the  contracting  parties.  In  that 
case,  Braxton  purchased  bonds  of  Camp- 
bell, and  in  payment  drew  bills  of  ex- 
change on  several  persons  in  Great  Britain, 
with  whom  he  had  no  correspondence,  and 
which  he  knew  would  not  be  paid ;  and  that 
consequently,  he  would  be  liable  to  pay  in 
damages  and  costs,  largely  more  than  legal 
interest.  His  object  was  obviously  to  raise 
funds  by  this  expedient.  It  did  not  satis- 
factorily appear,  though  there  was  strong 
reason  to  suspect,  that  Campbell  was  privy 
to  Braxton's  views.  The  Court  held,  that 
inasmuch  as  there  was  no  agreement  be- 
tween the  parties  that  the  bill  should  not 
be  paid  in  Greaf  Britain,  but  should  be 
paid  in  Virginia,  with  damages  after  pro- 
test, that  Braxton  might  have  provided 
funds  in  Great  Britain,  to  take  up  the  bill, 
and  ao  have  avoided  the  liability  to  pay  the 
damages,  it  was  not  an  usurious  transac- 
tion, as  it  would  have  been,  if  there  had 
been  such  an  agreement.  Nothing  could 
deprive  him  of  this  right  to  avoid  the  pay- 
ment of  a  sum  exceeding  legal  interest, 
but  such  an  agreement,  which  could  not 
exist  without  his  concurrence.  The  Court 
were,  therefore,  right  in  declaring,  in  that 
case,  that  to  constitute  usury,  both  parties 
must  have  concurred  in  such  corrupt  agree- 
ment; and  the  rule  is  applicable  to  most 
cases;  for,  there  are  few  cases  in  which  a 
party  can  be  bound  by  any  contract  with- 
out his  express  assent.  But,  cases  may 
occur,  in  which  a  party,  who  has  no  inten- 
tion to  make  a  contract  to  pay  more  than 
legal  interest,  may  be  bound  by  such  a 
contract,  unless  he  can  avoid  it  by  the  plea 
of  usury ;  and  the  tirue  rule  is,  that  any 
transaction  in  which  the  lender  reserves 
intentionally  more  than  legal  interest,  is 
void,  for  that  cause  only,  even  if  the  bor- 
rower does  not  concur  in  that  intent;  and 
this  proposition  was  sufficient  for  the  deci- 
sion of  Price  v.  Campbell.  The  statute, 
in     terms,      prohibits    the      taking, 

362  *not  the  giving,  or  giving    and    tak- 
ing,    or    contracting     to    give    and 

take,  more  than  legal  interest;  and  avoids 
assurances  made  for  the  payment  of  money 
lent,  on  which  illegal  interest  is  reserved 
or  taken,  not  contracted  to  be  received  or 
given.  The  literal  terms  of  the  statute 
apply  exclusively  to  the  lender,  and  do  not 
require  the  concurrence  of  the  borrower  in 
the  illegal  intent.  If  the  security  for 
money  lent,  is,  by  mistake  of  the  scrivener, 
made  to  secure  a  greater  interest  than  is 
legal,  snd  the  lender  parts  with  his  money 
without  a  knowledge  of  the  mistake,  there 
being  no  corrupt   or    illegal    intention    on 


hfs  part,  the  security  is  valid,  and  cannot 
be  impeached  at  law.  Nevison  v.  Whitley, 
Cro.  Car.  501;  Booth  v.  Cook,  Freeman, 
264;  Rush  v.  Buckingham,  2  Vent.  83; 
Glassford  v.  Laming,  1  Campb.  149.  But, 
if  the  lender  discovered  the  mistake,  before 
he  parted  with  his  money,  and  with  this 
knowledge,  had  proceeded  and  advanced 
his  money,  with  intent  to  avail  himself  of 
the  mistake,  this  fraudulent  and  corrupt 
intent  would  be  usury,  and  avoid  the  secu- 
rity. This  is  the  opinion  of  Mr.  Ord,  in 
his  Treatise  of  Usury,  and  is,  I  think,  well 
founded;  although  there  is  no  express  ad- 
judication on  the  point.  In  such  a  case, 
the  borrower  would  be  no  party  to  a  corrupt 
agreement. 

In  the  case  of  Powell  v.  Waters,  17  Johns. 
176,  the  defendant  executed  his  note,  en- 
dorsed by  another  for  his  accommodation, 
with  intent  to  procure  it  to  be  discounted 
at  bank  at  a  legal  rate  of  discount,  and 
delivered  it  to  an  agent  for  that  purpose. 
The  bank  refusing  to  discount  it,  the 
agent,  without  the  knowledge  or  consent 
of  the  drawer  or  payee,  endorsed  it  himself, 
and  procured  it  to  be  discounted  at  more 
than  legal  interest,  by  one  who  knew  the 
facts;  and  in  a  suit  against  the  drawer, 
the  note  was  held  to  be  void  for  usury. 

In  Ackland  v.  Pearce,  2  Campb.  599,  a  bill 
drawn  and  accepted  for  the  accommodation 
of  the  acceptor,  without  any  knowledge  on 
the  part  of  the  drawer,  that  it  was  agreed, 
or  intended  to  be  discounted  on 
363  usurious  terms,  was  held,  *in  a  suit 
by  the  person  discounting  it  against 
the  draper,  to  be  void  for  usury;  and  in 
Young  V.  Wright,  1  Campb.  139,  there 
was  the  same  decision  in  a  similar  case. 
In  all  these  cases,  the  defendant  was  not  a 
party  to  the  illegal  agreement,  unless  the 
person  to  whom  the  bill  was  entrusted,  be- 
ing his  agent,  the  contract  was  to  be  con- 
sidered as  a  contract  made  by  the  party 
through  his  agent;  in  which  case,  both 
parties  concurred «in  the  illegal  intention; 
which  is,  I  think,  the  legal  effect  of  such 
a  transaction,  as  will  be  hereafter  more 
particularly  noticed. 

In  respect  to  the  intent  which  constitutes 
usury,  I  think  it  is  the  intentionally  taking 
or  receiving,  under  any  circumstances, 
more  than  legal  interest,  on  the  part  of  the 
lender  or  creditor,  with  or  without  the  con- 
currence of  the  borrower;  and  that  this  in- 
tent is  an  inference  of  law,  which  may  be 
made  by  the  Court  from  the  facts  submitted 
to  it  by  the  verdict,  agreement  of  the  par- 
ties, or  demurrer  to  pleadings. 

The  only  remaining  ingredient  necessary 
to  constitute  usury,  is  that  thQ  illegal  in- 
terest shall  be  taken  or  reserved  upon  a 
loan,  or  for  forbearance.  Amongst  the  in- 
finite variety  of  shifts  io  evade  the  statute, 
nothing  has  been  more  common  than  to 
give  to  a  loan  the  appearance  of  a  contract 
of  hazard  or  of  a  sale,  neither  of  which  fall 
within  the  statute.  Whether  the  transac- 
tion is  a  loan  or  a  contract  of  hazard  or  a 
sale,  depends  entirely  upon  the  real  intent 
of  the  parties  to  the  contract.  This  is  also 
in  many  cases  an  inference  of  law,  to  be 
made  by  the  Court  from  the  facts  ascer- 
tained by  the  pleadings,  or  by  a  special 
verdict,    but   may,  in    all  cases,  be  deter- 
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mined  by  the  jury,  and  in  some  cases,  can 
only  be  determined  by  them,  as  in  the  case 
of  Hamilt  v.  Yea,  1  Bos.  8t  Pull.  144.  A 
banker  having  discounted  largely  for  the 
defendant,  paid  him  the  money  by  bills  on 
London,  and  upon  the  transaction,  made  a 
profit  beyond  legal  interest.  But,  whether 
this  profit  was  allowed  to  him  as  extra  in- 
terest, or  as  a  compensatioi\  for  the  hazard 
and  trouble    of  remittance,  could  not 

364  be   inferred  from  *the    mere   fact  of 
the  allowance   being   made;  and    the 

jury  only  could  determine  to  which  of  these 
considerations  to  refer  the  allowance.  But, 
that  there  are  cases,  in  which  the  inference 
that  a  contract  in  the  form  of  a  contract  of 
hazard  or  sale,  was  really  a  contract  of 
loan  or  forbearance,  may  t>e  made  by  the 
Court  from  the  facts  alleged  in  the  plead- 
ings, or  found  by  the  jury,  is  proved  by  a 
series  of  unquestioned  authorities,  which 
were  cited  in  Stribbling  v.  The  Bank, 
ante,  132. 

The  first  enquiry,  upon  the  finding  of 
the  jury  in  this  case,  is,  whether  the  note 
was,  in  the  words  of  the  statute,  ^*an  as- 
surance made  for  the  payment  of  money 
lent,  on  which  a  higher  interest  is  reserved 
than  is  allowed  by  law;*'  and  to  ascertain 
this,  we  are  to  consider,  not  the  form  or 
colour,  but  the  real  substance  of  the  trans- 
action. The  note  was  not  made  as  an  as- 
surance for  the  payment  of  money  to  any 
one,  until  it  was  discounted  by  Johnson. 
Neither  Wilson  &  Orr  nor  Belches  could 
have  claimed  any  thing  on  this  note 
against  the  drawers.  It  was  not  made  with 
that  intent;  but,  with  intent  that  it  should 
be  a  security  to  any  other  person,  who 
might  discount  it,  not  as  a  security  only 
for  the  money  advanced  by  him,  but  for 
the  nominal  amount  of  the  note.  If  a  note 
made  for  valuable  consideration  may  be 
sold  at  any  discount,  (a  question  which 
will  be  hereafter  examined)  it  is  because  it 
is  an  assurance  for  the  payment  of  a  sub 
sisting  debt.  The  debt  ^s  the  subject  of 
sale  and  purchase.  Here,  however,  there 
being  no  subsisting  debt,  and  no  assurance 
for  the  payment  of  a  debt,  which  Johnson 
could  purchase  when  he  advanced  his 
money,  it  was  not  a  purchase,  but  a  loan, 
upon  the  security  of  the  parties  to  the  note ; 
and  then,  for  the  first  time,  the  note  was 
made  for  the  security  of  the  money  lent, 
to  be  paid  at  the  end  of  60  days,  with  in- 
terest at  36  per  cent,  per  annum ;  that  be- 
ing the  rate  at  which  the  note  was 
discounted.  Johnson  intended  to  lend  his 
money  at  this  usurious  interest,  and  not  to 
buy  a  note.  A  man  wanting  money  at  a 
distance,  has  a  motive  to  buy  a  bill  of 

365  ^exchange  payable  there.     But,  when 
he  advances  his  money  upon    a    note 

payable  at  a  place  where  he  resides,  and 
where  the  parties  to  the  note  reside,  and 
takes  the  engagement  of  the  party  to 
whom  he  advances  the  money,  to  re-pay  it 
with  legal  or  usurious  interest,  his  only 
possible  intent  is  to  lend  his  money  for  the 
sake  of  the  interest,  and  to  hold  the  party 
borrowing  bound  for  the  re-payment. 
This  is,  in  truth,  to  purchase  the  note  of 
the  man  to  whom  the  money  is  advanced ; 
and  is,  in  its  nature,  a  loan,  no  matter  by 
what  name  it  may  be   called.      This    con- 


clusion could  not  be  doubted,  if  Johnson 
had  had  full  notice  of  the  facts,  that  the 
note  was  made  without  consideration,  for 
the  purpose  of  raising  money  for  the  ac- 
commodation of  Wilson  &  Orr,  and  that 
Belches  was  acting  as  their  agent  in  dis- 
posing of  it.  It  was  held  in  Taylor  v. 
Bruce,  by  two  judges  against  one,  that 
under  such  circumstances,  the  purchaser  of 
the  note,  at  a  discount  greater  than  legal 
interest,  was  not  guilty  of  usury,  if  he 
was  not  privy  to  the  facts  in  relation  to  the 
making  of  the  note,  and  the  agency  of  the 
broker.  This  opinion  proceeded  upon 
the  idea,  that  as  to  the  purchaser  without 
notice,  the  note,  no  matter  under  what  cir- 
cumstances it  was  made  or  discounted,  was 
a  bill  of  exchange,  and  that  the  law  mer- 
chant attaching  upon  it,  the  bill  imported 
a  consideration  oot  to  be  questioned  in  the 
hands  of  such  a  purchaser;  and  that  an  en- 
dorsement in  blank  was  equivalent  to  an 
order  to  pay  to  the  bearer;  and  the  pur- 
chaser might  therefore  deal  with  the  agent 
of  the  party  to  the  note,  not  as  agent,  but 
as  owner.  These  rules  are  unquestionably 
true  in  general;  and  if  applicable  to  'such 
a  case  as  this,  would  preclude  any  enquiry 
as  to  the  fact  of  usury  in  the  making  or 
negotiating  of  the  note.  It  would  have 
that  effect,  by  suppressing  the  evidence  as 
to  the  consideration,  and  of  the  agency  of 
the  broke^  in  disposing  of  it.  The  cases 
of  securities  avoided  by  statute,  for  usury 
and  gaming,  are  exceptions,  and,  I  believe, 
the  only  exception  to  these  rules.  When  a 
bill    of    exchange    is     impeached    on     the 

fi^round  of  usury   in   its  inception    or 
366      '^negotiation,    the    transaction    must 

be  tested  by  the  principles  of  the 
common  law,  and  not  by  those  of  the  law 
merchant;  and  if,  upon  common  law  prin- 
ciples, the  security  is  void  for  usury,  then 
it  has  no  existence  as  a  negotiable  secu- 
rity, and  the  law  merchant  cannot  attach 
to  it.  If  it  could,  the  effect  would  be  to 
shut  out  all  enquiry  as  to  the  consideration, 
and  as  to  the  agency  of  the  person  with 
whom  the  purchaser  dealt  for  one  of  the 
parties  to  the  note.  By  the  law  merchant, 
a  bona  fide  holder  of  a  bill  endorsed  in 
blank,  may  acquire  a  valid  title  from  a 
person  having  himself  no  title,  and  even 
from  one  who  stole  the  bill.  But  upon 
common  law  principles,  no  man  can  trans- 
fer more  right  than  he  has;  and  whoever 
deals  with  an  agent  having  no  title,  even 
without  notice  of  his  agency,  and  with  a 
belief  that  he  is  dealing  with  him  as  prin- 
cipal, in  effect  deals  with  the  real  principal, 
and  acquires  the  title  or  not,  according  as 
the  agent  has  disposed  of  the  property,  ac- 
cording to  his  authority  or  not.  As  in  the 
case  of  a  factor,  who  having  authority  to 
sell  only,  cannot  make  a  valid  pledge  of 
the  property  of  the  principal,  even  to  a  per- 
son dealing  with  him  under  the  belief  that 
he  is  the  owner ;  and  in  the  case  of  a  sale  by 
a  factor,  who  acts  in  his  own  name  as  prin- 
cipal, and  when  the  purchaser  has  no  rea- 
son to  suspect  that  he  is  acting  as  an 
agent,  the  principal  can  maintain  an  action 
against  the  purchaser.  So  in  this  case, 
the  law  merchant  not  having  any  effect  in 
the  enquiry  whether  the  transaction  was 
or  was  not  usurious,    Johnson   dealt    with 
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WiUon  A  Orr  bj  their  agent  Belches,  al- 
though he  might  not  know  that  he  was 
dealing  with  an  agent,  and  so  purchased 
the  note  endorsed  by  them  from  them,  at  a 
discount  of  3  per  cent,  per  month.  When 
Johnson  so  purchased  from  WiUon  &  Orr, 
upon  common  law  principles,  he  acquired 
no  pre-existing  right  of  action  against 
Whitworth  &  Yancey,  as  Wilson  &  Orr  had 
none ;  and  the  effect  of  the  whole  transac- 
tion was^  that  he  advanced  to  Wilson  &  Orr 
a  sum  of  money,  and  took  their  engage- 
ment   with     that    of    Whitworth     & 

367  Yancey,  to  re-pay  the  *money  at  the 
place    where   it   was  lent,  with  more 

than  legal  interest ;  and  thus,  whether  he 
knew  or  did  not  know,  that  the  note  was 
without  consideration,  or  that  Belches  was 
an  agent,  or  believed  that  he  was  acting 
for  himself,  his  whole  object  was  to  ad- 
vance his  money  on  this  security,  and 
upon  these  terms;  and  this  is  the  act  of 
reserving  illegal  interest  intentionally, 
which  constitutes  usury.  If  he  had  dis- 
counted the  note  at  a  legal  rate,  then  as 
there  could  ha«ve  been  no  imputation  of 
usury,  the  note  would  have  had  the  effect 
of  a  bill  of  exchange,  the  law  merchant 
would  have  attached  to  it,  and  the  consid- 
eration and  fact  of  Belches'  agency  could 
not  have  been  enquired  into. 

These  principles  are  fully  established  by 
judicial  decisions  in  England,  and  in  some 
of  our  sister  States. 

Thus,  where  the  transaction  is  im- 
peached, on  the  ground  of  usury,  and  the 
sale  has  been  made  by  an  agent  or  broker, 
for  one  of  the  parties  to  the  bill,  and  the 
agent  or  broker  endorses  the  bill  without 
an  agreement  to  that  effect,  and  thus  em- 
phatically represents  himself  as  owner;  or 
if  he  does  not  endorse  it;  in  either  case, 
the  purchaser  is  held  to  have  purchased 
from  the  principal,  whether  he  knew  or 
did  not  know,  that  the  person  vrith  whom 
he  dealt  acted  as  agent.  This  has  operated 
sometimes  to  save  the  transaction  from 
the  imputation  of  usury,  when  the  pur- 
chaser gave  a  full  consideration  for  the 
bill,  which  would  be  void  if  the  agent  was 
considered  as  dealing  as  principal;  and  al- 
ways to  condemn  the  transaction  as  usuri- 
ous, where  the  dealing  with  the  agent  was 
such,  as  would  have  made  it  usurious,  if 
it  had  been  with  the  principal. 

The  cases  of  Dogwell  v.  Wylie,  2  Campb. 
33;  Jones  v.  Davidson,  1  Holt,  256,  and 
Young  V.  Wright,  1  Campb.  139,  seem  to 
me  to  have  proceeded  on  these  principles 
altogether.  In  the  first  of  these  cases,  the 
action  was  by  the  endorsee  against  the  ac- 
ceptors of  a  bill.  A  broker  swore  that  he 
had  repeatedly  discounted  bills  for  the  de- 
fendants, with  his  own  money,  at  half  per 
cent,  more  than  legal  interest ;  the  last  of 
which  becoming  due,  and  the  defend- 

368  ants*not  being  able  to  take  it  up,  and 
the    broker   no  longer  having  money 

himself,  he  offered  to  get  two  other  bills 
discounted,-  (one  of  which  was  the  bill 
sued  on)  for  the  same  commission  he  re- 
ceived before ;  and  accordingly*  the  defend- 
ants accepted  two  bills  for  this  purpose, 
which  the  broker  got  discounted  at  legal 
interest,  but  paid  no  part  of  the  money  to 
the  defendants.    And   he   swore  that  the 


comtiission  which  he  was  to  have  for  get- 
ting the  last  bills  discounted,  was  intended 
as  commission  for  his  trouble  as  a  broker, 
(which  was  largely  more  than  the  legal 
commission,)  and  not  as  interest  for  the 
loan  of  money.  Lord  Ellen  borough  held, 
as  did  the  Court,  upon  a  rule  to  set  aside 
the  verdict,  that  this  was  not  usury,  be- 
cause the  bill  was  not  discounted  by  Rim- 
mer  (the  broker)  with  his  own  money,  and 
he  acted  in  the  transaction  as  a  broker,  and 
since  the  party  who  advanced  the  money 
received  no  more  than  legal  interest. 

The  case  of  Jones  v.  Davidson  was  this. 
The  bill  was  drawn  by  Richards  on  David- 
son, accepted  by  him,  and  endorsed  by 
Richards.  Davidson  applied  to  Duckworth 
to  raise  him  some  money  upon  his  bill. 
The  bill  in  question  was  accordingly 
drawn,  which  Duckworth  promised  to  get 
discounted  for  30  shillings,  which  was 
greatly  more  than  the  legal  allowance  for 
brokerage.  The  bill  was  delivered  to  Duck- 
worth with  this  understanding,  that  he 
should  get  it  discounted,  giving  the  value 
of  the  bill  vminusthe30  shillings  which  he 
was  to  take  out  of  it)  to  the  defendant. 
Duckworth's  name  was  not  on  the  bill  at 
this  time,  but  he  carried  it  to  Shore,  who 
discounted  it  at  legal  interest,  but  required 
Duckworth  to  endorse  it,  which  he  did. 
Gibbs,  Ct  J.  held,  that  if  Duckworth  was 
by  the  original  agreement  to  have  been  a 
party  to  the  bill,  and  to  discount  it  either 
with  his  own  or  another  person's  money, 
receiving  thereout  30  shillings  as  so  much 
of  rebate  from  the  principal  sum,  it  would 
be  an  usurious  contract;  but  if  it  were  a 
mere  agreement  between  the  parties,  that 
the  bill  should  go  out  in  its  full  se- 
369  curity  to  the  *world,  and  that  Duck- 
worth (who  does  not  appear  to  have 
been  an  original  party)  should  receive  30 
shillings  as  a  compensation  for  getting  it 
discounted,  it  would  not  then  be  usury;  al- 
though Duckworth,  when  he  procured  the 
money  from  Shore,  endorsed  it  over  to  him, 
and  became  a  party  by  the  endorsement. 

The  case  of  Young  v.  Wright  was  this: 
Assumpsit  by  Young  against  Thomas 
Wright,  on  a  bill  drawn  by  him  on  Charles 
Wright,  and  endorsed  by  the  defendant, 
by  B.  Tenant,  and  by  P.  Young.  King 
testified,  that  he  had  long  been  in  the  habit 
of  discounting  bills  for  Charles  Wright  the 
acceptor,  at  first  at  the  rate  of  5  per  cent, 
per  annum,  afterwards  at  40  per  cent,  per 
annum :  that  he  had  agreed  to  get  the  bill 
in  question  discounted  for  him,  on  these 
terms;  and  accordingly  got  it  discounted 
by  a  Mr.  Reeves,  who  gave  for  it  some 
checks  which  were  never  paid,  and  goods, 
which,  when  sold,  produced  only  501.,  this 
being  the  whole  sum  which  C.  Wright  had 
received  upon  it.  The  counsel  contended, 
that  the  bill  was  good  in  the  hands  cf  a 
bona  fide  holder  for  valuable  consideration, 
because  the  supposed  usury  had  been  com- 
mitted between  King  and  Reeves,  third 
persons  no  parties  to  the  bill.  There  was 
no  usury,  therefore,  in  its  original  forma- 
tion, but  only  in  negotiating  it;  bv  which 
the  present  plaintiff  could  not  be  at  all 
affected.  Lord  Kllenborough  however  held, 
that  if  the  witness  was  believed,  there 
must     be    a    verdict    for    the   defendant. 
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* 'According  to  the  evidence  given  af  the 
time  the  bill  was  drawn,  there  was  a  cor- 
rupt agreement,  that  it  should  be  dis- 
counted at  usurious  interest,  by  which  it 
was  vitiated,  into  whatever  hand  it  should 
afterwards  come."  This  opinion  of  I^ord 
Bllenborough  was  pointed  to  the  argument 
of  counsel.  At  that  time,  according  to 
I^ord  Kenyon's  doctrine  in  Parr  v.  Eliason, 
a  bill  good  in  its  inception  was  considered 
as  available  to  a  bona  xide  holder,  notwith- 
standing any  usury  in  its  negotiation  by 
the  payee;  and  there  seems  to  have  been 
an  unsettled  notion,  that   a    bill  was 

370  not  void  *in  its   inception,    unless  it 
was  made  for    the   purpose   of  being 

discounted  at  usurious  interest;  as  is  inti- 
mated by  Le  Blanc  in  Ackland  v.  Pearce. 
The  first  point  has  been  overruled  in 
Lowe  V.  Mazaredo,  in  which  it  was  held, 
that  although  the  bill  is  not  vitiated  by 
usury  in  its  first  negotiation,  yet  that  the 
holder  can  derive  no  title  to  it  by  such  a 
transfer;  and  the  second  point  never  had 
any  foundation  in  any  judicial  decision, 
and  is  directly  repudiated  by  the  leading 
case  of  Lowe  v.  Waller.  Lord  Ellen- 
borough's  observation,  that  there  was  a  cor- 
rupt agreement,  when  the  bill  was  drawn, 
that  it  should  be  discounted  at  usurious  in- 
terest, was  a  direct  answer  to  the  argument 
of  the  counsel,  taking  into  consideration 
that  it  was  actually  discounted  at  usurious 
interest.  Without  that,  it  would  have  been 
no  answer.  If  Reeves  had  discounted  the 
bill  at  legal  interest,  Lord  Ellen  borough, 
who  shortly  after  decided  the  case  of  Dog- 
well  V.  Wylie,  would  have  held,  as  in  the 
latter  case,  so  in  this,  that  King,  not  hav- 
ing discounted  or  agreed  to  discount  the 
bill  with  his  own  money,  and  not  being  by 
contract  a  party  to  the  bill  by  discounting 
it  himself,  and  for  his  own  benefit,  the 
party  discounting  it  having  received  no 
more  than  legal  interest,  there  was  no 
usury  in  the  case;  whether  King  retained 
to  himself,  for  his  services  in  getting  the 
bill  discounted,  the  40  per  cent.,  or  as  in 
the  case  of  Jones  v.  Davidson,  the  whole 
money.  These  transactions  between  the 
principal  and  agent,  could  not  affect  a 
party  dealing  fairly  with  the  principal 
through  the  agent.  It  is  impossible  that 
Lord  EUenborough  should  have  perceived 
any  real  difference  between  the  expression 
in  the  case  of  Young  v.  Wright,  **agreed 
to  get  the  bill  discounted  for  him  at  40  per 
cent,  per  annum  discount,"  and  that  in 
Dog  well  V.  Wylie,  **he  offered  to  get  two 
other  bills  discounted  upon  the  same  com- 
mission he  had  before"  (which  was  clearly 
usurious  when  the  party  discounted  the  bill 
himself;)  and  the  expression  used  in  Jones 
V.  Davidson,  '^with  this  understanding, 
that  he  should  get  it  discounted,  giv- 

371  ing  the    value    of   the  bill,"  *minus 
the  30  shillings  he  was  to  take  out  of 

it.  All  these  expressions  plainly  import 
an  agreement,  not  that  the  broker  should 
purchase  the  bills,  and  pay  agreed  sums  at 
all  events,  as  parties,  but  that  they  should 
get  the  bills  discounted  for  the  parties,  as 
their  agents.  If  in  the  cases  of  Dogwell  v. 
Wylie  and  Jones  v.  Davidson,  the  bills  had 
been  discounted  at  more  than  legal  inter- 
est, (the  opinion  of  Lord  EUenborough  lay- 


ing stress  upon  the  fact,  that  the  discount 
had  been  at  legal  interest,)  I  cannot  doubt 
that  the  transactions  would  have  been  held 
to  be  usurious;  although  in  the  last,  the 
broker,  without  any  previous  agreement 
to  that  effect  with  the  parties  to  the  bill, 
acted  so  decisively  as  a  principal,  and  not 
as  an  agent,  as  to  endorse  the  bill  himself. 
I  think  all  these  cases  clearly  go  upon  the 
principle,  that  in  enquiring  whether  a 
transaction  in  the  form  of  a  bill  of  ex- 
change is  usurious  or  not,  the  law  mer- 
chant has  not  the  slightest  effect,  that  not 
attaching  upon  the  transaction  until  it  is 
ascertained,  by  the  principles  of  the 
common  law,  whether  it  be  a  bill  of 
exchange  or  not;  that  according  to  the 
common  law,  a  party  dealing  with  an 
agent  deals  with  the  principal,  whether 
he  knows  it  or  not ;  and  that,  whether  the 
rule  benefits  or  injures  him. 

I  observe  too,  that  in  Young  v.  Wright, 
the  purchaser  is  not  suggested  to  have  had 
any  knowledge,  either  of  the  original  pur- 
pose for  which  the  bill  was  drawn,  or  that 
King  was  acting  as  the  agent  of  Wright. 
Why  could  he  not,  therefore,  deal  with 
King  as  owner,  in  which  case,  if  the  bill 
had  been  given  for  consideration,  and  as- 
signed to  King  for  value,  King  not  en- 
dorsing it,  the  purchase  might  have  been 
made  on  any  terms,  without  usury?  As  I 
have  before  said,  if  the  purchaser  had 
given  full  value,  the  bill  would  have  been 
good,  nothwithstanding  the  original  pur- 
pose of  the  parties  in  making  it;  and  giv- 
ing leps  than  its  value  allowing  a  discount 
of  legal  interest,  the  contract  was  usurioua 
on  that  account,  and  not  on  account  of  the 

purpose  for  which  the  bill  was  drawn. 
372         *It   is   not    necessary,  in   order   to 

avoid  a  bill  of  exchange  on  the 
ground  of  usury,  if  the  first  real  negotia- 
tion of  it  be  at  a  discount  greater  than 
legal  interest,  that  there  should  be  an 
agreement  either  between  the  parties  to 
the  bill,  or  between  them  or  either  of  them 
and  another,  that  the  bill  shall  be  dis- 
counted on  usurious  terms;  although  there 
is  a  dictum  to  that  effect  by  Le  Blanc,  J. 
in  Ackland  v.  Pearce,  2  Campb.  599.  In 
the  leading  case  of  Lowe  v.  Waller,  Doug. 
736,  no  such  previous  agreement  or  intent 
appeared.  All  that  appeared  was,  that  the 
bill  was  accepted  for  the  accommodation  of 
the  drawer,  who  transferred  it  on  usurioua 
terms;  and  in  Ackland  v.  Pearce,  the 
drawer,  the  defendant,  did  not  know  that 
the  object  of  the  acceptor  was  to  discount 
the  bill  at  usurious  interest.  And  in 
Powell  V.  Waters,  it  was  held  that  a  nego- 
tiable note  was  void  for  usury,  which  had 
been  made  and  endorsed  for  the  purpose  of 
being  discounted  at  the  bank  at  legal  in- 
terest, and  which  was  discounted  at  more 
than  legal  interest,  at  the  instance  of  the 
agent  of  the  drawef,  for  whose  accommoda- 
tion it  was  drawn  and  endorsed,  and  that, 
without  the  knowledge  of  the  drawer  or  en- 
dorser. Nor  IS  it  necessary,  in  order  to 
avoid  a  note  for  usury,  in  consequence  of 
its  being  discounted  at  more  than  legal  in- 
terest in  its  first  negotiation,  that  the  pur- 
chaser should  know  that  it  was  without 
consideration,  or  made  for  the  purpose  of 
being  discounted  at  more  than  legal   inter-  • 
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«8t.  The  purcfaaser  docs  not  appear  to 
have  had  any  knowledge  of  snch  facts '  in 
the  case  of  Young  v.  Wright,  1  Campb. 
139.  This  precise  qaestion  was  presented 
in  the  most  imposing  form,  it  being  the 
only  point  in  the  cause,  and  presented  as 
a  naked  qaestion  bj  a  bill  of  exceptions,  in 
the  case  of  Bennett  v.  Smith  and  Philips, 
15  Johns.  Rep.  355,  in  which  it  was  held, 
that  an  accommodation  note,  intended  by 
the  parties  to  be  discounted  by  the  person 
who  afterwards  discounted  it,  at  a  discount 
greater  than  legal  interest,  was  void  in  the 
hands  of  a  subsequent  bona  hde  holder,  al- 
though the  person  first  discounting 
373  it  did  not  know,  that  *it  was  an  ac- 
commodation note,  or  intended  to  be 
discounted,  and  made  for  that  purpose; 
and  the  same  doctrine  was  afifirmed,  though 
not  directly  applicable  to  the  case  of 
Powell  V.  Waters,  17  Johns.  176. 

Upon  principle  and  authority,  therefore, 
I  conclude  that  this  note  being,,  in  its  first 
negotiation,  which  alone  made  it  a  secu- 
rity for  money,  discounted  at  an  interest 
of  3  per  cent,  per  month,  was  void  in  its 
inception  for  usury,  and  cannot  be  the 
foundation  of  an  action,  even  in  the  hands 
<»f  a  bona  fide  subsequent  holder. 

If,  however,  the  note  could  be  considered 
as  valid  in  its  inception,  as  between  the 
•drawer  and  payee,  then  any  person  claim- 
ing as  endorsee  against  the  drawer  must 
shew,  that  a  valid  transfer  has  t>een  made 
by  the  payee,  without  which  he  cannot 
possibly  have  a  Ipgal  title  to  the  debt  due 
by  the  note;  and  if  the  plaintifif  has  not  a 
legal  title,  it  will  be  a  good  defence  to 
shew  that  fact.  If  the  transfer  be  void  to 
all  intents  and  purposes  for  usury,  the  title 
no  more  pastes  by  it,  than  it  would  by  the 
-endorsement  of  a  married  woman,  to 
whom  a  bill  was  given,  or  by  a  bankrupt 
after  his  bankruptcy,  or  by  a  person  to 
whom  the  bill  was  not  given,  although  of 
the  same  name.  Conner  v.  Martin,  1  Str. 
516;  Philisbock  and  Wife  v.  Pluckwell,  2 
Mau.  &  Selw.  393;  Batteson  v.  Goodwin,  12 
Mo  .  50;  Meade  v.  Young,  4  Term  Rep. 
28.  The  case  of  an  infant  endorsee  is  not 
an  exception  to  this  rule;  his  contract  not 
being  void,  but  voidable  at  his  election 
only.  So  indispensable  is  it  to  prove  a 
valid  transfer  by  the  payee,  that  it  was  re- 
•quired  to  prove  this  endorsement  in  the  case 
of  a  bill  accepted  after  it  was  endorsed. 
Smith  V.  Chester,  1  Term  Rep.  655.  And 
in  enquiring  whether  the  transfer  of  a  bill 
is  void  for  usury,  it  is  to  be  determined  by 
the  rules  of  the  common  law,  and  not  of 
the  law  merchant,  for  the  reasons  before 
stated. 

The  necessity  of  proving,  on  the  part  of 
the  plaintiff,  in  a  suit  against  the  drawer 
or  acceptor,  a  valid  endorsement  by  the 
payee,  so  as  to  transfer  to  him  the 
37A  legal  title,  has  *never  been  ques- 
tioned, except  by  Lord  Kenyon  in 
Daniel  v.  Caxtony,  1  Esp.  N.  P.  Cas.  274, 
and  by  the  judgment  pronounced  by  Lord 
Kenyon  for  the  Court  in  Parr  v.  Eliason, 
1  East,  92;  in  both  these  cases,  the  holder  of 
a  bill  accepted  for  value,  transferred  it  at 
an  usurious  discount.  In  the  first  case, 
-the  bill  came  to  the  hands  of  a  bona  fide 
bolder,  who  sued  the  acceptor ;  in  the  second 


case,  the  bill  passed  into  the  hands  of  the 
assignees  of  the  purchaser,  and  the  en- 
dorser brought  an  action  of  trover  for  the 
bill  against  them.  And  in  both  cases. 
Lord  Kenyon  argued  that  the  bill,  being 
good  in  its  inception,  could  not  become 
void  by  any  subsequent  usurious  transaction 
in  the  negotiating  it;  and  that  a  bona  fide 
holder  could  not  be  affected  by  such  subse- 
quent usurv.  It  was  unquestionably  true, 
that  the  bill  itself  was  not  vitiated  by  the 
usury  in  the  transfer  uf  it ;  and  the  acceptor 
was  still  liable  to  pay  it.  That  was  not 
the  question  in  either  case.  The  true  ques- 
tions were,  whether  the  plaintiff  was  en- 
titled to  recover  as  endorsee  in  the  first 
case,  or  the  defendant  to  retain  the  bill  in 
the  second  case ;  both  of  which  turned  upon 
the  enquiry,  not  whether  the  bill  was  valid, 
but  who  was  entitled  to  it;  in  short, 
whether  the  legal  title  passed  by  a  void 
contract  of  assignment.  This  question 
was  otherwise  decided  in  the  case  of  Lowes 
V.  Mazaredo,  reported  in  Starkie,  385,  and 
better  reported  in  Corny n  on  Usury,  175. 
In  that  case,  the  bill  was  accepted  for  full 
value.  The  payee  transferred  it  at  a  dis- 
count exceeding  legal  interest  and  the 
usual  commission  for  brokerage;  and  it 
passed  through  several  hands,  one  of  whom 
gave  full  value  for  the  bill.  The  holder 
sued  the  acceptor;  and  it  was  held,  that 
the  first  endorsement  being  void  for  usury, 
no  subsequent  holder  could  maintain  an 
action  upon  it  against  the  acceptor. 

If,  then,  the  transfer  of  the  note  in  this 
case  by  Wilson  &  Orr  was  usurious,  the 
action  cannot  be  maintained  by  the  plain- 
tiff, although  a  bona  fide  holder,  even  if 
the  note  were  valid,  as  if  given  for  full 
and  valuable  consideration.    The   cases  of 

Daniel  v.  Cartony  and  Parr  v.  Elia- 
375      son  *admit,  and    that    of    Lowes    v. 

Mazaredo,  adj*'dged,  that  to  discount 
a  valid  note  at  more  than  the  legal  inter- 
est, and  the  ordinary  exchange  and  com- 
mission, when  that  is  allowable,  was 
usurious;  and  the  English  books  abound 
with  cases  to  the  same  effect.  If  one  gives 
his  own  bill,  in  consideration  of  a  sum  of 
money  advanced  for  a  greater  amount  than 
the  sum  advanced  and  legal  interest,  this 
is  clearly  an  usurious  contract.  Every  en- 
dorser of  negotiable  paper  is  the  drawer  of 
a  new  bill,  and  liable  to  the  payment  of 
the  whole  amount  of  the  bill  or  note,  im- 
mediately upon  the  non-payment,  protest 
and  notice.  This  is  the  legal  effect  of  his 
endorsement;  and  he  would  be  bound  to  the 
performance  of  this  contract,  whenever  he 
has  endorsed  for  value,  however  inadequate, 
with  an  agreement  and  intent  to  transfer 
the  note  or  bill  absolutely,  for  the  sole  use 
of  the  endorsee;  unless  he  was  discharged 
upon  the  plea  of  usury.  There  are  many 
cases  when,  as  between  the  endorser  and  his 
immediate  endorsee,  the  consideration  of 
the  endorsement  may  be  enquired  into;  as, 
if  there  were  no  consideration,  and  the 
assignment  only  for  the  accommodation  of 
the  endorser ;  or,  where  there  was  a  fraud 
in  the  assignment  which  went  to  the  whole 
consideration;  or,  where  the  consideration 
has  failed  in  whole  or  in  part,  and  the  com- 
pensation lies  in  estimate,  not  in  damages ; 
or,    where   the  bill   or   note,  although   as- 
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signed  in  full  to  the  assignee  in  fornix  was 
not  in  fact  transferred  to  him  wholly  for 
his  own  benefit.  As  if  it  were  agreed  that 
he  should  hold  it  as  a  security  for  money 
due  or  advanced  to  an  amount  less  than 
the  bill  or  note ;  in  which  case,  upon  the 
non-payment  of  the  bill,  the  holder  could 
only  resort  to  the  endorser  for  the  amount 
intended  to  be  secured  to  him ;  or,  if  he 
proceeded  against  the  drawer  or  acceptor  of 
the  note  or  bill,  he  would  recover  the  whole 
amount,  and  be  trustee  for  the  endorser  for 
all  beyond  wbat  was  sufficient  to  pay  his 
claim;  but  this,  only  in  cases  where  it  was 
clear  that  the  endorser  was  entitled  to 
claim  indemnity  or   satisfaction    from   the 

defendant. 
376  *But,  all  these  cases  are  wholly 
different  from  an  absolute  transfer 
for  an  inadequate  consideration,  for  the 
use  of  the  assignee.  In  that  case,  the  con- 
tract of  the  endorser  is  to  pay  the  whole 
amount  of  the  bill ;  and  he  is,  in  efifect, 
engaging  to  pay  the  full  amount  for  the 
consideration  received.  If  he  was  only 
bound  to  re-pay  the  actual  consideration 
received,  there  could  be  no  case  in  which 
the  transfer  of  a  bill  for  money  advanced 
to  a  less  amount  than  the  nominal  amount 
of  the  bill,  after  discounting  the  legal  in- 
terest, and  ordinary  exchange  and  commis- 
sion (where  that  is  allowable)  could  be 
usurious  on  that  account  only.  Yet;  such 
transactions  have  been  held  to  be  usurious 
in  innumerable  instances.  A  careless  note 
of  a  Nisi  Prius  decision  of  Lord  Kenyon 
has  given  occasion  to  the  opinion,  that  an 
endorser  was  bound  for  no  more  than  he 
received;  and  that  proposition  was  once 
adopted  as  law  in  New- York.  The  Courts 
of  that  State  have,  however,  virtually  re- 
nounced that  proposition,  in  the  decision 
of  the  cases  before  referred  to;  in  which 
they  held,  that  to  discount  a  note  at  more 
than  the  rate  of  legal  interest,  was  usury^ 
even  where  the  purchaser  knew  it  to  be  an 
accommodation  note.  If  they  had  adhered 
to  the  construction  given  to  the  case  of 
Whiffin  V.  Roberts,  1  Ksp.  N.  P  Cas.  261, 
they  must  have  held,  that  the  discount  was 
a  valid  transaction,  and  the  holder  of  the 
note  only  entitled  to  claim  against  the 
drawer  the  amount  which  he  paid  for 
the  note. 

The  case  of  Whiffin  v.  Roberts  was  this: 
Roberts  drew  a  bill  in  favor  of  Ould  for 
861.  payable  in  three  months.  The  bill  was 
for  the  accommodation  of  the  drawer;  and 
the  plaintiff,  who  gave  291.  for  it,  knew 
that  fact.  Lord  Kenyon  said,  that  ^*when 
a  bill  of  exchange  is  given  for  money 
really  due,  or  is  drawn  in  the  regular 
course  of  business,  the  endorsee,  althouf^h 
he  has  not  given  the  endorser  the  full 
amount  of  the  bill,  yet  may  recover  the 
whole,  and  be  holder  of  the  overplus  above 
the  sum  he  really  paid  to  the  use  of  the 
endorser.  But,  when  the  bill  is  an  accom- 
modation one,  and  that  known  to  the 
377  endorsee,  and  he  *pays  but  part  of 
the  amount,  he  can  only  recover  the 
amount  actually  paid  for  the  bill.*'  The 
suit  in  this  case  was  against  the  drawer. 
I  am  satisfied,  that  in  this  case  Lord  Ken- 
yon proceeded  upon  the  fact  probably  proved 
in  the  cause,  that  the  bill  was  not  sold  out 


and  out  to  the  plaintiff;  but  was  only- 
pledged  as  a  security  for  the  money  ad- 
vanced. The  enormous  disparity  between 
the  sums,  (291.  given  for  861.  at  3  months,) 
leads  to  this  conclusion ;  and  his  allusioo 
to  the  cases,  in  which  the  holder  may  be 
trustee  for  the  endorser  for  a  part  of  the 
bill,  fortifies  this  conjecture.  The  case  of 
a  deposit  or  transfer  of  a  bill  for  the  secu- 
rity of  money  advanced  upon  its  credit, 
and  not  for  its  absolute  purchase,  is  the 
only  case  in  which  the  holder  can  be  trus- 
tee for  the  endorser  for  a  part  of  the  bilU 
unless  he  as  re-paid  to  the  holder,  on  ac- 
count of  the  bill,  a  part  of  its  amount.  If 
this  bill  was,  by  the  contract  between  the 
endorser  and  endorsee,  transferred  abso- 
lutely for  his  own  use  to  the  latter,  who- 
knew  it  to  be  given  for  the  purpose  of  rais- 
ing money  for  the  drawer,  it  would  have 
been  a  palpable  case  of  usury,  according 
to  all  the  decisions  in  England  and  the 
United  States;  and  the  holder  could  have 
recovered  nothing. 

There  is  a    marked  distinction    between 
the  effect  of    an  assignment  of  a  bond  and 
of  a  negotiable  note  or   bill    of   exchange. 
In  the   case  of  a  bond,  it  is  at  law  a  valid 
security  for  its  amount,   even    as   between 
the  parties,  although  there  is  no  consider- 
ation for  it.     It  is,  therefore,  a   subsisting^ 
security  before  it  is  transferred.     A  nego- 
tiable note  or  bill  of  exchange,  on  the  con- 
trary, is  not  a  valid  or  subsisting  security 
as   between   the   parties,  if  it  be  not  made 
upon    consideration ;  and  .acquires  validity 
only  from    its    first    negotiation.     The  as- 
signor  of  a    bond   is  in  no  event  liable  to 
re-pay  any  thing  more  than  the  considera- 
tion which  he  received ;  and    that    not    by 
force   of   the   contract  of  assignment,  but 
upon  the   general    principle,  that  the  con- 
sideration of  the  contract  having  failed,  he 
is  bound  to  restore  what  he   has   received. 
These  differences  shew   the   grounds 
378      upon   ^which    the    assignment    of    a 
bond  for  a  consideration  less  than  its 
nominal  amount,  deducting   legal  interest, 
is    held    not   to  be    usurious,  whether  the 
bond    be   given   for  value  or  not ;  whilst  a 
necrotiable  note  or  bill  of  exchange,    if  not 
given    for   value,  and    first   discounted   at 
more  than  legal  interest,  or  a   transfer  of 
such  a  note  or  bill  given   for   value,    upon 
such  terms,  is  usurious.     A  negotiable  se- 
curity may  be  purchased  at  any   discount. 
If  the  endorsement  by  the  payee  be  valid, 
(as  it  must  be,  if  not  made  on  an  usurious 
or  gaming  consideration,)  any  holder   may 
transfer  it  without  assignment  at  any   dis- 
count; and  not  being,  in  any  event,  liable 
to  pay  the  amount  of  the  bill,  it  is   a    sale 
of  the  debt,  and  if  not  shewn  to  be  a  shift 
to   evade  the   statute    of    usury,  would  be 
unexceptionable.     But,  if  he  endorses    the 
bill,  and  thereby  binds  himself  to  pay  the 
whole  amount  of    it  at  maturity,  and  that 
for  a  consideration  in    money   rece  ved  by 
him,  not  equal  to  the  amount  of  the   bill, 
deducting  the  legal  interest  for  the  time  it 
has  to  run,  the  transaction  is  a  loan  prima 
facie.     For,  unless  other  circumstances  ap- 
pear, disclosing  some  other  motive  for  ad- 
vancing money  for  the  bill,  it  is  necessarily 
to  be  imputed  to  an    intention    to   advance 
the  money  to  the  endorser,   upon    his  own 
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engagement  and  the  eng'agement  of  othets 
to  repay  it,  with  the  profit  at  a  future  day; 
and  only  with  a  view  to  the  receipt  of  the 
principal  and  profit  beyond  legal  interest. 
This  is,  in  its  essence,  nothing  hut  a  loan 
at  more  than  legal  interest. 

Bat  there  may  be  cases,  in  which  a 
discount  greater  than  legal  interest  may  be 
considered  as  a  sale,  although  the  seller 
endorses ;  as  if  the  seller  wants  money  at 
one  place  for  a  bill  payable  at  another.  A 
discount  at  a  rate  greater  than  legal  inter- 
est, by  the  difference  in  exchange,  would 
be  a  sale  prima  facie,  and  could  not  be  im- 
peached on  the  ground  of  usury,  unless  the 
discount  was  greater  than  could  be  fairly 
attributed  to  that  circumstancie ;  in  which 
case,  it  would  be  considered  as  a  shift  for 
evading  the  statute;  and  private 
bankers    are,    in    England,    allowed 

379  *to  retain,  t>eyond  the  legal  discount, 
a  commission  according  to  the  usage 

of  trade,  as  a  compensation  for  the  trouble 
and  expense  of  remittances,  and  other  ex- 
penses and  trouble  attending  such  transac- 
tions. But,  If  more  is  retained  for 
commissions  than  is  reasonable  according 
to  the  custom  of  trade,  this  too  degenerates 
into  a  shift  to  evade  the  statute.  Hamitt 
V.  Yea,  1  Bos.  &  Pull.  144;  Castairs  v. 
Stein,  4  Mau.  &  Selw.  194. 

No  circumstance  appears  in  this  case,  to 
give  the  transaction  the  appearance  of  a 
sale.  The  parties  who  procured  the  money 
from  Johnson,  received  the  money,  and 
were  to  re-pay  it  at  the  same  place.  There 
was,  therefore,  no  exchange ;  nor  was  there 
any  expense  of  remittance,  pr  any  other 
expense  or  trouble,  possibly  to  be  encoun- 
tered by  Johnson  in  the  collection  of  the 
money,  other  than  that  which  is  incident 
to  every  other  loan  of  money,  and  which 
the  law  considers  as  compensated  by  the 
gain  of  6  per  cent,  interest.  There  was 
nothing  to  justify  a  discount  at  %  cent  more 
than  legal  interest;  much  less,  a  discount 
at  the  rate  of  36  per  cent,  per  annum.  I 
need  not  repeat  what  I  have  already  said, 
to  prove  that  the  contract,  by  which  the 
note  was  transferred  to  Johnson,  was  a 
contract  between  him  and  Wilson  &  Orr, 
and  has  the  same  legal  effect  as  if  it  had 
been  made  between  them  in  person,  with- 
out the  intervention  of  a  broker.  And  if 
so,  even  if  the  note  was  originally  made 
for  full  value,  the  transfer  would  be  void, 
and  the  plaintiff  could  have  no  title. 

The  doctrine  which  I  assert,  would  in- 
duce those  who  were  about  to  discount  a 
promissory  note  or  bill  of  exchange,  to  en- 
quire whether  the  party  offering  it  to  him 
is  owner  or  agent,  and  in  general  he  would 
be  informed  truly.  But,  if  not,  the  party 
falsely  affirming  himself  to  be  the  owner, 
would  be  responsible  for  the  injury  done 
by  his  falsehood.  The  doctrine  of  Taylor 
V.  Bruce,  on  the  contrary,  affords  a  strong 
inducement  to  the  parties  to  such  a  trans- 
action, to  shut  their  eyes  upon  the  truth, 
no  matter  how   strongly  the    circum- 

380  stances  are  calculated   to  excite  *sus- 
picion.        Thus,     in      this    case,      a 

professional  broker  offers  a  note  for  dis- 
count, at  the  rate  of  36  per  cent,  per  an- 
num; and  the  note  is  discounted  at  that 
rate,  without  any  questions    asked,  or  in- 


formation given^  This  transaction,  on  its 
face,  shows  almost  to  b  certainty,  that  this 
broker,  and  this  dealer  in  notes  had  come 
to  an  understanding,  that  whenever  the 
broker  offered  a  note  made  for  raising 
money  upon  usurious  terms,  he  should 
give  no  information,  and  the  dealer  should 
ask  no  questions;  and  this,  with  the  sole 
view  of  sheltering  the  dealer,  under  the 
rule  laid  down  in  Taylor  v.  Bruce.  Nor 
would  the  principles  I  assert,  prevent  any 
holder  of  a  note  given  for  value,  from 
commanding  funds,  by  disposing  pf  it  at  a 
discount  greater  than  legal  interest,  with- 
out the  imputation  of  usury,  by  transferring 
it  without  his  endorsement,  or  by  endors- 
ing it  specially  without  any  recourse  to 
him. 
JUDGE  COALTER. 

As  several  important  questions  on-  the 
snt^ject  of  usury  are  supposed  to  arise  in 
this  case,  it  is  to  be  regretted  that  we  are 
obliged  to  decide  them,  unaided  by  the  bar. 
.  1.  One  question,  which  is  said  to  arise, 
is  this:  If  nn  accommodation  note,  payable 
at  bank.  Is  endorsed  in  blank  by  the  piayee, 
and  handed  by  him  to  his  agent  for 
sale,  and  it  is  sold  at  a  greater  rate  of  dis- 
cpunt than  legal  interest,  without  endorse- 
ment by  the  agent,  and  it  is  afterwards 
passed  bona  fide  and  for  full  valfie,  by  the 
purchaser  to  the  plaintiff,  also  without  en- 
dorsement^ an<l  without  knowledge  in  the 
first  purchaser,,  that  he  from  whom  he  pur- 
chasied  was  agent  of  the  payee ;  is  the  note 
usurious  and  void  In  the  hands  of  the  in- 
nocent holder? 

2.  Another  question  is  this ;  whether,  if, 
for  want  of  such  knowledge,  the  note  is  to 
be  taken  as  one  given  in  the  ordinary 
course  of  business,  and  the  seller  the  real 
owner,  yet  as  he  paid  the  payee  only  the 
money  he  received  as  aforesaid,  this  en- 
dorsement   by    the    payee    is    to    be 

381  *^considered  an  usurious  transfer  of 
the  note  to  the  purchaser ;  and  if  so, 
whether  any  right  or  title  passed  to  the 
bona  fide  holder  under  him,  so  as  to  enable 
him  to  maintain  his  suit  against  the 
maker? 

3.  The  other  question  is,  whether  the 
facts  found  by  the  jury  in  this  case,  are 
suflScient  to  enable  the  Court  to  say,  that 
Johnson  the  purchaser,  knew  that  the  note 
was  for  the  accommodation  of  the  payees, 
and  that  Belches  was  their  broker  and 
agent  in  the  sale;  or  whether  the  jury  must 
not  find  those  facts  positively,  one  way  or 
the  other? 

These  notes,  standing  under  the  act,  as 
foreign  bills  of  exchange,  as  it  regards 
their  negotiable  quality,  the  two  first  ques- 
tions involve  the  law  of  usury  in  relation 
to  such  securities. 

In  regard  to  questions  of  usury  generally, 
some  doubts  have  lately  been  suggested, 
whether  there  is  not  a  difference  in  the 
effect  of  our  statutes  and  those  of  Great 
Britain?  That  is  to  say,  whether,  under 
our  statutes,  the  security  may  not  be  void, 
so  that  the  debt  may  be  forfeited  civiliter 
when,  if  the  unlawful  gain  had  been  re- 
ceived, it  might  not  be  a  corrupt  receiv- 
ing, so  as  to  subject  the  party  criminaliter 
to  the  penalties  of  the  statute?  It  seems 
to   me,  that   on  the  existence  or  non -exist- 
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ence  of  this  difference,  much  of  the  weight 
of  the  argument  in  support  of  the  two  first 
propositions  must  depend. 

In  the  country  which  gave  us  birth,  to 
which  we  at  one  time  belonged,  and  from 
which,  therefore,  we  have  taken  most  of 
our  civil  institutions,  and  the,  common  law 
of  which  is  now  our  law,  various  statutes  are 
found  on  this  subject. 

The  first  was  that  of  37  Hen.  8,  ch.  9. 
by  which  it  was  declared,  that  no  person, 
by  any  way  of  any  corrupt  bargain,  loan, 
exchange,  chevisance,  shift  or  interest,  of 
any  wares,  or  by  any  other  deceitful  way, 
shall  take  in  gain  for  one  year^  &c.,  above 
101.  in  the  hundred ;  and  if  any  person  shall 
do  any  thing  contrary  to  this  statute,  he 
shall    forfeit    the    treble    value,    and 

382  shall  suffer  imprisonment,  ^c. ;  *one 
,    moiety  of  the  forfeiture  to  the  King, 

and  the  other  to  the  informer. 

This  was  purely  a  penal  statute,  creating 
an  offence,  and  punishing  it  criminaliter. 

By  the  statute  ii  13  £^Uz.  ch.  8,.  all  bonds 
and  assurances  for  payment  of  money  lent, 
or  covenant  to  be  performed,  upon  any 
usury  in  any  thing,  against  the  act  of  37 
Hen.  8,  ch.  9,  upon  which  there  shall,  be 
taken  above  the  rate  of  101.  for  the  hundred 
for  one  year,  shall  be  void.  This  statute, 
having  forfeited  the  debt,  reduces  the  pen- 
alty of  the  statute  of  Hen.  8,  as  I  under- 
stand, ''to  so  much  as  shall  be  reserved  by 
way  of  usury  above  the  principal,"  to  be 
recovered  as  by  the  said  statute. 

By  the  21  Jac.  1,  ch.  17,  the  rate  of  in- 
terest was  reduced  to  81.  per  cent. ;  and 
any  contract  directly  or  indirectly  to  take 
more,  to  be  void,  and  the  party  guilty  to 
forfeit  treble  the  value  of  the  money  or 
other  thing  lent. 

The  statute  of  12  Car.  2,  ch.  13,  altered 
the  rate  to  6  per  cent.,  retaining  nearly 
the  same  words;  and  that  of  12  Ann.  ch. 
16,  as  also  nearly  in  the  same  words,  but 
changing  the  rate  to  5  per  cent. 

In  the  case  of  Chesterfield  and  others, 
ex'ors  of  Spencer,  v.  Jansen,  1  Atk.  339,  it 
is  laid  down,  '*that  nothing  is  legally  usu- 
rious but  what  is  prohibited  by  the  stat- 
utes; and  that  the  material  ones  are  those 
of  37  Hen.  8,  ch.  9;  13  £liz.  and  21  Jac.  1; 
and  that  that  of  12  Ann.  ch.  16,  varies 
in  nothing  from  the  former  acts,  but  in  re- 
ducing the  rate  of  interest.  For,  in  the 
penal  clauses,  all  the  words  of  the  statute  of 
Hen.  8.  are  taken  in ;  so  that  the  cases  de- 
termined on  the  first  of  these  statutes,  are 
looked  upon  as  authorities  upon  all  the  sub- 
sequent statutes."  Thus  we  see  that  the 
statute  of  Hen.  8,  was  purely  penal,  and  did 
not  affect  the  contract.  That  of  £liz. 
avoided  the  contract  in  all  cases  of  usury 
against  the  statute  of  Hen.  8.  So  that, 
thus  far,  it  clearly  required  the  same  evi- 
dence ot  an  usurious  contract,  under  which 
unlawful  interest  was  received,  to  convict 
under  the  statute  of  Hen.  8. 

383  *As  to  subsequent  British  statutes, 
all  the  authorities    agree,    that    they 

differ  not  from  these,  except  in  reducing, 
from  time  to  time,  the  rate  of  interest,  and 
perhaps,  in  introducing  words  of  greater 
latitude  as  to  the  contracts  to  be  avoided, 
and  so  as  to  extend  to  all  shifts  and  contri- 
vances to   evade    the    laws.     In    England, 
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therefore,  no  such  idea  has  ever  existed, 
as  that  there  should  be  any  difference  in 
construction,  or  the  evidence  necessary  to 
support  the  defence  or  prosecution,  be- 
tween the  clause  forfeiting  the  debt,  and 
thereby,  civiliter,  (if  I  may  use  the  expres- 
sion) inflicting  a  punishment  to  that  extent, 
and  that  imposing  the  penalty  of  treble 
the  value  for  receiving  the  unlawful  inter- 
est. .  In  this  respect,  as  I  understand,  it  has 
always  been  held  there  as  a  penal  statute 
throughout. 

These  statutes,  owing,  I  presume,  partly 
to  their  inaptitude  to  the  condition  of  a 
new  Colony,  and  partly  to  their  penal 
sanctions,  were  not  in  force  here;  and  we 
had  no  laws  against  usury,  until  the 
Colonial  I^egislature  enacted  thera.  1  Black. 
Com.  108. 

The  first  was  that  of  1730,  4  Stat,  at 
Large,  294.  It  is  much  like  the  statute  of 
X2  Car.  2,  ch.  13;  and  in  the  Revision  of 
1733,  it  is  noted  in  the  margin  as  that 
statute. 

There  is  another  statute  in  1734,  whictaf 
amongst  other  things,  provides  for  a  dis- 
covery of  usury  by  bill,  in  equity,  &c. 
Ibid.  395. 

Thus  it  appears,  that  in  this,  as  in  many 
others  respects,  the  Colonial  Government 
pursued  the  course  of  legislation  uf  the 
mother  country ;  and  consequently,  we  have 
always  looked  to  their  decisions  on  sim- 
ilar laws,  as  safe  guides  in  this,  aw  in  all 
like  cases. 

I  understand,  until  it  has  been  lately 
questioned  as  to  this  country,  that  in  Eng- 
land as  well  as  here,  whenever  a  party  has 
received  what  is  alleged  to  be  usurious 
gain,  if  he  could  not  be  punished  under 
what  ^s  called  the  penal  part  of  the  statute, 
the  contract  would  not  be  considered  as 
voidr  and  vice  versa.  .  This  I  take  to  have 
been  hitherto  considered  as  settled  law, 
as  a  general  rule;  that  is,  as 
384  ^applicable  to  the  transactions  of 
the  original  parties  to  the  contract. 
The  case  of  the  debt  being  forfeited  in  the 
hands  of  an  innocent  holder  of  an  usurious 
note,  or  of  such  holder  receiving  the 
money  and  .  not  incurring  the  penalties, 
cannot  be  called  exceptions  to  this  rule ; 
nor,  I  presume,  is  the  case  of  a  wife,  who, 
without  the  knowledge,  combination  with, 
or  contract  of  the  husband,  lends  money  at 
usury,  and  he  receives  or  sues  for  it.  Nor 
is  the  ca«e  of  an  agent  taking  such  security, 
the  principal  giving  no  authority,  and 
knowing  nothing  of  the  transaction. 

Cases  have  been  cited,  where  a  man's 
ignorance  of  the  law,  and  his  belief  that 
he  was  nut  acting  contrary  to  it,  would  not 
avail  him  in  a  civil  suit.  But,  that  would 
no  more  avail  him  in  defence  of  a  criminal 
prosecution,  than  in  repelling  the  defence 
of  usury  to  a  suit  on  the  bond.  Ignorance 
of  law  is  no  excuse;  he  has  done  the  act 
which  is  contrary  to  law;  his  mind  con- 
curred in  that,  and  he  must  abide  the  con- 
sequences. If  it  is  usury  for  one  purpose, 
it  must  be  for  every  purpose  of  the  act. 

The  argument,  by  which  it  is  said,  that 
one  situated  as  in  the  case  supposed,  only 
runs  the  risque  every  man  does,  in  taking: 
an  assignment,  bona  fide,  of  a  security 
which    turns  out  to    be  usurious   and  void. 
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can  only  have  its  origin  and  support  in 
this .  novel  idea.  How  is  this?  The  act 
done*  and  that  by  the  party  himself,  is 
voluntary,  and  is  the  very  act  of  usury 
complained  of.  It  may,  however,  be  per- 
fectly innocent  and  legal,  and  so  far  as 
the  party  knew,  was  so.  It  is  only  unlaw- 
ful and  void,  by  reason  of  the  acts  of 
others,  of  which  the  supposed  usury  was 
ignorant,  and  as  to  which  he  may  have 
been  grossly  misinformed  and  deceived. 
But  his  security  is  void.  Those  who  de- 
ceived him  and  knew  the  facts,  but  con- 
cealed them,  have  got  his  money,  and  he 
has  no  recourse  on  them.  If  the  debt  in 
this  case  is  forfeited  under  the  act,  it  is  a 
very  different  case,  indeed,  from  that  of 
him  who  is  the  assignee  of  an  usurious 
security.  He  has  his  recourse  against  his 
assignor,  and  cannot  be  punished  for 
385  the  usury,  as  the  other  can,  *accord- 
ing  to  my  views,  if  he  committed 
the  usury ;  and  surely  no<  one  else  did,  if 
he  did  not. 

But  it  is  said,  that  when  he  purchased, 
he  knew  that  he  was  giving  less  .than  the 
face  of  the  note  deducting  legal  interest, 
and  therefore,  he  must  risque  the  conse- 
quences. If  it  turns  out  to  be  a  note  for 
value,  or  in  the  usual  course  of  business, 
as  he  believes  it  is,  the  purchase  will  be 
lawful  and  valid;  otherwise,  if  it  is  for  ac- 
commodation, he  forfeits  his  money ;  or  if 
he  receives  it,  even  although  be  knew 
nothing  of  this  fact,  be  is  guilty  of  usury, 
and  forfeits  double  the  amount  of  the  debt. 
This  would  operate  like  an  ex  post  facto 
law;  and  a  construction  resulting  in  such 
consequences,  it  seems  to  me,  cannot  be 
correct. 

It  is  furthermore  said,  that  such  accom- 
modation note  must  be  usurious  and  void, 
becauae  it  had  no  legal  existence  as  an 
available  security,  until  it  was  delivered 
to  the  purchaser,  on  the  sale.  Thus  coa.- 
ing  into  existence  on  a  discount  at  more 
than  legal  interest,  it  is  unlike  a  note  for 
value,  which  is  valid  and  available  the 
moment  it  is  executed;  and  it  is,  therefore, 
concocted  in  usury,  notwithstanding  it  is 
a  genuine  note,  and  according  to  its  face 
and  attending  circumstances,  an  available 
note  in  the  hands  of  the  holder  who  offered 
it  for  sale  as  his  own  property.  This 
again,  if  usury,  and  punishable  as  such, 
mua^  be  a  hard  case;  and  the  question  is, 
whether  the  law  will  bear  such  construc- 
tion? 

An  ordinary  note  or  bond  may  be  pur- 
chased at  a  greater  discount  than  legal 
interest,  without  imputations  of  usury,  al- 
though such  bond  or  note  be  given  for 
accommodation,  the  purchaser  being  igno- 
rant of  that  fact.  Gibson  v.  Fristoe,  &c. 
1  Call,  62;  Price,  Ac.  v.  Campbell,  2  Call. 
110;  Brown  v.  Brent,  1  Hen.  &  Munf.  4; 
Skipwith  V.  Gibson  &  Jefferson,  4  Hen.  & 
Munf.  490;  Hansbrough  v.  Baylor,  2  Munf. 
36.  Why  shall  not  this  also  be  usury? 
Because,  say  our  decisions  on  this  point, 
there  must  be  a  loan  or  forbearance,  and 
that  on  a  contract  between  parties  having 
a  mutual  intention  to  borrow  and 
386  lend,  &c.  *But  Huch  bond  or  note,  as 
last  above  mentioned,  was  only  avail- 
able when  transferred;  and  unless  it  be  on 


some  supposition,  that  negotiable  notes  are 
more  capable  of  being  abused  for  pur- 
poses of  usury,  I  am  not  able  to  distinguish 
between  the  two  classes  of  cases;  whilst, 
to  attach  the  risque  above  insisted  on,  to 
the  purchase  of  negotiable  paper,  is  to  say 
at  once,  that  none,  whether  for  value  or 
accommodation,  shall  be  sold  for  less  than 
the  face,  with  legal  interest.  This,  it  seems 
to  me,  would  be  more  in  the  nature  of  leg- 
islation, than  a  decision  according  to  laws 
and  principles  now  understood.  Indeed,  it 
seems  to  me,  that  an  accommodation  note  of 
the  kind  in  question,  is  more  than  an  avail- 
at>le  paper  or  security,  before  its  negotia- 
tion, than  an  ordinary  note  given  for 
accommodation ;  and  therefore,  that  the 
principle  insisted  on  would  apply  more 
strongly  to  the  latter.  Independently  of 
any  question  of  usury,  the  consideration  of 
an  ordinary  note  can  be  shewn  at  law, 
which  is  not  the  case  with  a  bill  of  ex- 
change. Even  illgality  of  consideration, 
unlawful  gaming  and  usury  excepted,  is 
no  defence  to  a  suit  on  a  bill. 

An  ordinary  note  or  bond,  not  delivered 
if  lost,  or  stolen,  is  not  the  deed  or  note 
of  the  party,  and  can  avail  no  one.  Far 
otherwise  is  the  law  of  bills  of  exchange. 
8o  soon  as  they  are  endorsed  in  blank  by 
the.  payee,  and  whilst  in  his  or  the  maker's 
hands,  for  accommodation,  they  have,  to 
certain  purposes,  a  species  of  existence; 
for,  if  lost  or  stolen,  they  are  good  in  the 
hands  of  a  bona  fide  holder.  In  the  hands 
of  the  maker  or  payee,  they  may  or  may 
not  be  available,  according  as  they  are  or 
are  not  for  accommodation ;  and  a  party 
purchasing  from  either  of  these,  at  a  greater 
discount  than  legal  interest,  will  be  more 
or  less  subject  to  the  charge  of  usury.  But, 
when- it  has  been  passed  off  by  the  payee  to 
a  third  person,  for  the  express  purpose  of 
sale,  it  would  seem  strange  that  a  sale  by 
such  person,  because  he  was  entrusted  to 
sell,  should  not  avail,  but  be  usury,  when 
a  sale  by  the  thief  would  pass  the  title.     In 

the  one  case  too,  the  payee  would 
387      *receive  his  money,  in  the   other    he 

would  receive  no  money  at  all ;  and  yet 
the  maker  and  endorsee  are  both  liable  to 
a  fair  and  bona  fide  holder  under  the  thief. 
If  the  holder  and  agent  loses  it,  or  it  is 
stolen  from  him,  and  it  passes  into  the 
hands  of  a  bona  fide  holder,  it  is  also 
good,  though  the  payee  gets  nothing  for  it. 
It  seems  strange  to  me,  therefore,  that  this 
should  be  law,  and  that  yet,  when  it  is 
voluntarily  passed  off  by  that  agent,  with 
the  full  consent  of  the  payee,  as  the  prop- 
erty of  the  holder,  in  a  way  which  would  be 
perfectly  legal,  if  it  was,  what  every  bill 
on  its  face  imports,  on  valuable  considera- 
tion, it  shall  be  void  for  usury. 

In  the  case  of  a  stolen  note,  it  is  cer- 
tainly not  an  available  security  to  any  one 
engaged  in,  or  cognizant  of,  the  felony; 
and  it  only  becomes  so,  when  it  is  trans- 
ferred to  one  ignorant  of  the  felony;  but, 
the  felon  is  certainly  not  the  agent  of  the 
payee. 

To  make  it  necessary,  then,  for  the  pur- 
chaser of  a  bill  to  enquire  whether  the 
holder  is  agent  of  the  payee,  and  to  subject 
him  to  all  the  disabilities  and  penalties  of 
an  usurer,  in  case  he  does  not,  or  is  misled 


4^3 


5  RAND. 


ViROINIA  HA^R'tSt  AmrOTATl^D. 


888-890 


and  deceived  in  the  mattef,  will  essentially 
charge,  as  it  seems  to  me  the  nature  of 
those  securities.  In  analogous  cases  in 
England,  as  where  it  was  held  that  the 
transfer  of  a  bill,  aft6r  a  secret  act  of 
bankruptcy,  was  void,  and  gave  no  title  to 
the  holder,  the  decision  was  soon  found  to 
have  this  effect,  and  was  remedied  by 
statute ;  as  I  believe  was  also  done,  when 
the  effect  of  the  decision,  which  avoided 
the  transfer  by  the  payee  of  a  bill  for 
value,  if  discounted  at  a  rate  greater  than 
legal  interest,  was  discovered.  But,  this 
point  will  be  more  fully  considered  here- 
after. This  too,  iivould  be  to  re  Verse  the 
general  and  sound  principle  of  law  and 
justice,  that  whenever  one  of  two  persona 
must  suffer  by  the  act  of  a  third,  he  who 
has  enabled  that  third  person  to  occasion 
the  loss,  must  sustain  it  himself.  There 
may  be  a  dozen  names  on  the  bill  or  note ; 
all  for  the  accommodation  of  the  maker  or 
payee,  or  even    for   some  one   of   the 

388  'endorsees,    or    for   the    holder   who 
never   endorses;  and   yet,    according 

to  the  argument,  it  is  usury  with  the  per- 
son accommodated,  whoever  he  may  be, 
although  the  holder  had  the  absolute  legal 
title,  as  to  all  the  world,  so  far  as  they  are 
ignorant  of  his  agencv ;  and  when  he  parts 
with  the  possession,  the  legal  title  passes, 
and  enures  to  any  one  who,  bona  fide,  gets 
possession. 

If  the  party  purchasing  had  no  reason  to 
believe  the  note  or  bill  was  not  the  property 
of  the  holder,  which  is  the  case  now  under 
consideration,  and  the  only  true  one  by 
which  to  test  this  question,  and  he  is  to 
forfeit  his  money,  it  must  be  because  he 
is  not  innocent.  If  he  is,  if  he  stands  as 
the  innocent  holder  or  transferee  of  an 
usurious  security,  then  he  is  not  the  us- 
urer, Subject  to  the  penalties  of  the  act ; 
but  may  get  clear  of  them,  under  the  idea 
that  there  is  a  differenc^e  between  what  is 
denominated  the  civil  and  penal  clauses  of 
the  act.  Unless  this  doctrine,  then,  can 
be  maintained,  there  is  a  case  of  usury 
without  an  usurious  lender. 

In  the  case  before  us,  the  holder  and 
seller  did  not  endorse.  This  is  considered  in 
law,  as  evidence  of  a  sale  out  and  out.  He 
is  not  responsible  to  the  purchaser,  and 
on  this  ground  also,  that  purchaser  docs 
not  stand  as  an  ordinary  purchaser  of  a 
security,  void  for  usury ;  nor  was  the  trans- 
fer,  as    between    these    parties,    usurious. 

It  has  been  held  in  New  York,  and  is 
supposed  there  to  be  the  doctrine  in  Eng- 
land, that  a  slave  even  by  the  payee,  whose 
endorsement  is  necessary  to  make  the  p^er 
negotiable  at  a  greater  discount  than  legal 
interest,  is  not,  per  se,  usurious.  I 
strongly  incline  to  think,  that  this  deci- 
sion is  correct.  As  between  the  payee  and 
his  immediate  endorsee,  the  liability  is 
no  greater  than  in  the  case  of  an  assign- 
ment of  an  ordinary  note.  It  may  go  no 
farther;  and  if  the  money  is  not  paid  by 
the  maker  or  drawee,  the  holder  can  only 
recover  from  his  immediate  endorser,  the 
sum  he  paid  for  the  note  or  bill-  The  payee 
offers  to  sell  out  and  out,  to  the  purchaser, 
at    the    rate    agreed    on ;  but    he    is 

389  told,  *'you  *must    endorse,  or    I  can- 
not pass  off   the    note;'*  he    does  so. 


but  with  the  express  understanding,  written 
or  parol,  that  tne  purchaser  will  indemnify 
him  for  his  endorsement;  and  though  he 
thus  makes  himself  liable  to  all  the  world 
but  the  purchaser,  for  the  full  amount,  it 
is,  as  between  them,  a  simple  endorsement 
for  the  accommodation    of  the    purchaser. 

On  general  principles,  then,  it  seems  to 
me,  the  law  cannot  be  as  contended  for  in 
the  first  proposition.  On  authority,  also, 
I  feel  myself  sustained,  with  the  exception 
of  some  cases  from  New  York. 

The  case  of  Baylor  v.  Hansbrough,  es- 
pecially if  I  have  been  successful' in  show- 
ing that  the  scienter  is  as  necessary  in 
cases  of  bills  of  exchange,  as  in  ordinary 
notes  and  bonds  executed  for  accommoda- 
tion, is  a  direct  authority  in  point. 

The  case  of  Taylor  v.  Bruce,  which  was 
by  a  divided  Court,  consisting  of  three 
Judges  only,  cannot  be  considered  as  bind- 
ing authority  here,  when  the  question  is 
again  presented  for  consideration.  I  have 
again  weighed,  with  all  my  feeble  powers, 
the  arguments  of  bench  and  bar  in  that 
case,  as  well  as  the  very  able  arguments  of 
my  brethren  in  this;  but  without  expe- 
riencing that  conviction  of  my  error, 
which  perhaps  they  ought  to  produce. 

In  the  case  of  Ackland  v.  Pe^rce,  2  Campb. 
399,  the  note  was  made  and  fabricated  after 
an  application  for  a  discount  was  made, 
and  the  note  then  offered,  refused,  and  the 
usurious  rate  agreed  on. 

So  in  Young  v.  Wright,  1  Campb.  139,  the 
agreement  was,  with  the  broker,  who  had 
been  in  the  habit  of  discounting  for  the 
party  at  40  pet  cent,  to  have  that  bill  dis- 
counted at  that  rate.  But  the  jury  did  not 
believe  the  witness,  and  so  found  for  the 
plaintiff. 

The  late  case  of  the  King  v.  Ridge,  seems 
to  have  settled  the  doctrine  in  England,  in 
conformity  with  the  opinions  of  the  major- 
ity of  the  Court  in  Taylor  v.  Bruce.  There, 
the  drawer  himself  sent  the  bill,  which  had 
been  drawn  in  his  own  favor,  and  ac- 
390  cepted  and  endorsed  by  him  *alone, 
into  market,  by  one  who  was  known  to 
the  person  who  discounted  it  to  be  the  mere 
agent  of  the  drawer  in  the  negotiation. 
This  person  too  had  been  in  the  habit  of 
discounting  such  bills  or  notes  for  the 
draiT^er.  It  was  held  to  be  a  negotiation 
with  the  drawer  himself,  and  the  same 
thing  as  if  he  had,  on  an  usurious  loan, 
given  his  note  for  the  money,  with  the 
acceptor  as  his  surety, 

I  have  carefully  examined  the  cases  from 
New  York,  and  especially  that  of  Bennet 
V.  Smith,  15  Johns.  355,*  in  which  alone,  the 
question  was  made,  whether  it  was  neces- 
sary to  prove  that  the  person  discounting 
knew  the  notes  were  for  accommodation, 
and  made  for  the  purpose  of  raising 
money.  In  most,  if  not  all,  of  the  other 
cases,  such  knowledge  appeared  as  a  part 
of  the  case;  and  in  that  case,  the  jury 
might  well  have  found  the  knowledge; 
for,  the  application  was  for  a  loan,  not  to 
sell  notes.  The  party  said  he  would  not 
lend,  but  would  buy  notes,  and  they  were 
afterwards  mad<^  to  the  precise  amount 
agreed,  and  the  lender  spoke  of  the  transac- 
tion afterwards  as  a  loan.  Judges  are 
more     easily     led    away    in    establishing 
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principles,  when  the  case  before  them  is  one 
where,  in  fact,  the  principle  can  work  no 
injarj,  than  when  it  is  applied  to  a  case, 
where  its  hardship  and  injustice  manifestly 
appears.  Besides,  the  Courts  there  had,  in 
othei  cases,  laid  down  the  general  doctrine, 
that  accommodation  notes  had  no  existence 
until  negotiated  for  yalue;  and  that  if  that 
negotiation  was  at  a  rate  greater  than 
legal  interest,  it  was  usurious:  a  proposi- 
tion undoubtedly  true,  if,  as  appeared  in 
those  cases,  the  fact  of  accommodation 
was  known,  and  it  was  also  known  that  the 
party  accommodated  was,  in  person,  or  by 
known  agent,  the  party  with  whom  the 
treaty  was.  The  error  was  in  considering 
this  as  a  general  proposition,  without  ex- 
ception ;  and  that  it  was  enough  to  prove 
the  note  to  be  for  accommodation,  and  to 
raise  money,  without  further  proof  of  a 
corrupt  loan. 

But  even  in  New  York,  I  understand  this 
doctrine  is  not  yet  fully  settled;  nor 
can  it  be  correct,  as  it  seems  to 
391  *me,  unless  their  statute  contains 
different  provisions  in  relation  to  the 
avoidance  of  the  security,  and  the  punish- 
ment of  the  oflfence.  Even  then,  it  would 
be  a  harsh  construction,  I  think,  to  subject 
the  party  to  the  loss  of  his  money,  for  a 
transaction,  which,  if  the  note  was  what  it 
purports  to  be,  would  be  legal  and  valid, 
according  to  their  own  decisions,  even  if 
the  note  was  taken  from  the  payee  in  per- 
son. 

I  must,  therefore,  be  excused  for  not  fol- 
lowing the  course  of  decision  there,  even  if 
it  is  considered,  the  settled  la^  of  that 
State. 

The  second  proposition  presents  this 
question;  whether,  if  a  note  is  made  in  the 
ordinary  coarse  of  business,  and  is  avail- 
able between  the  maker  and  payee,  there 
being  no  usury  between  them,  but  is  en- 
dorsed and  transferred  by  the  payee  on  an 
usurious  consideration,  and  afterwards 
gets  into  the  hands  of  a  bona  fide  holder 
for  value,  this  intermediate  usury  shall 
destroy  the  right  in  the  holder  to  recover 
on  this  note  against  the  maker? 

The  proposition  is  founded,  as  I  under- 
stand, on  this  argument;  that  al- 
though, as  to  subsequent  endorsements 
after  that  of  the  payee,  usury  in  them 
shall  present  no  bar,  because  you  can  erase 
them,  and  claim  to  stand  at  once  as  the  en- 
dorsee of  the  payee,'  and  so  this  intermedi- 
ate usury  shall  not  affect  the  right  to  re- 
cover; yet  as  you  must  claim  under  the 
payee,  and  cannot  do  without  his  endorse- 
ment, that  endorsement  is  void  for  the 
usury,  and  no  more  title  passed  t4iereby, 
than  if  it  had  been  forged:  that  the  bill 
still  remains  the  property  of  the  payee, 
who  could  maintain  trover  therefor,  he 
having  still  the  legal  title  to  the  note  and 
its  avails;  and  consequently,  that  the 
maker  can  refuse  payment,  in  fact  is  bound 
to  refuse  payment,  if  he  has  notice,  as 
much  as  he  would  be,  if  he  had  notice  of  a 
forged  endorsement ;  and  that  consequently, 
the  bona  ffde  holder,  although  he  has  paid 
ftrtl  value,  cannot  recover. 

In  the  first  place,  I  am  not  satisfied  that 
this    question  arises    in    this    case.     Here 


the     note    did     not    pass    from    the 

392  "payee   to   the    party  who   ildvanced 
his  money,    unless  indeed,  the  other 

point  is  against  me;  and  if  it  is,  this  point 
does  not  arise  in  the  case ;  for,  according 
to  it,  \he  note  itself  would  be  void  for 
usury.  The  note  passed  from  the  payee  to 
Belches.  He  had  the  legal  title;  and  it 
is  not  pretended,  that  there  was  usury  be- 
tween him  and  the  payee.  If  there  was, 
that  again  would  avoid  the  note  itself  for 
usury,  and  this  question  would  not  arise. 
Belches  was  his  mere  agent,  and  there 
was  no  contract  between  them,  except  that 
he  would  faithfully  perform  his  agency. 
He  lent  no  money,  and  incurred  no  penalty. 
Had  he  even  endorsed,  it  would  only  have 
been  for  accommodation.  His  principal 
must  have  indemnified  him.  Had  he  en- 
dorsed, the  usury  would  have  been  between 
the  purchaser  and  him,  and  could  not  h^ve 
been  also  between  the  purchaser  and  payee, 
and  it  is  not  perceived,  how  the  purchaser 
can  be  held  as  negotiating  with  the  payee, 
in  the  one  case,  when  he  would  not  m  the 
other. 

If  it  be  said,  that  he  must  be  considered 
as  negotiating  the  note  with  the  payee,  be- 
cause there  is  no  other  name  on  it,  yet 
that  is  repelled  by  the  fact  that,  in  reality, 
he  got  it  from  another,  and  again,  as 
above  said,  if  it  can  be  considered  a  pur- 
chase from  the  payee,  the  note  itself  is 
void,  not  the  contract  of  transfer. 
.  But,  as  it  is  supposed  that  the  question 
does  arise,  it  becomes  my  duty  to  examine 
it. 

The  decisions  in  England  have  been  di- 
rficily  in  opposition  to  each  other.  The 
Court  of  King's  Bench,  in  the  case  of  Parr 
V.  Eliason,  1  East.  92,  Lord  Kenyon  on 
the  bench  (about  the  year  1800,)  deciding 
in  favor  of  the  holder ;  and  the  same  Court 
(about  the  year  1816,)  Lord  Ellenborough, 
who  had  argued  the  other  case  when  at  the 
bar,  being  on  the  beach  and  deciding 
otherwise. 

The  effects  of    this  last  decision,  on    the 
negotiable   quality   of   commercial   paper, 
was  soon  felt ;    and  the  Legislature,  as  be- 
fore    remarked,    were     obliged    to    inter- 
pose. 

393  *If  this  last  decision  be  a  sound  ex- 
position of  the  statute  of  usury,  then 

ours  contains  the  same  defect  which  theirs 
did ;  but  it  will  not  be  for  this  Court,  but  the 
Legislature,  to  remedy  the  evil.  But  my 
opinion  is,  that  the  law  is  not  defective ;  but 
that  the  decision  of  Parr  v.  Eliason,  is  the 
sound  interpretation  of  the  act. 

Lord  Kenyon,  in  that  case,  said,  there 
was  nothing  in  the  point,  and  it  might  be 
attended  with  serious  consequences,  if  it 
should  be  supposed  that  the  Court  enter- 
tained any  doubt  about  it.  The  commerce 
of  the  country  subsists  on  paper  credit.  If 
this  action  could  not  be  maintained,  no  man 
could  take  even  a  Bank  of  England  post  note, 
payable  to  order;  for,  however  legal  in  its 
inception,  if  the  payee  passed  it  on  usury, 
it  is  now  contended  that  it  would  be  void 
in  the  hands  of  an  innocent  holder.  When 
the  bill  itself  is  usurious,  it  is  void  by  the 
statute;  and  the  construction  has  gone  far 
enough  in    saying,  it  shall   be  void  in  the 
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handsof  an  innocent  holder  without  notice. 
No  case  has  gone  the  length  now  con- 
tended for;  nor  do  the  words  of  the  statute 
require  it.  Here  the  bill  was  fair  and 
legal  in  its  concoction ;  and  therefore,  no 
advantage  can  be  taken  of  what  hsfppened 
afterwards,  against  bona  fide  holders. 

The  case  of  Lowe  v.  Mazaredo,  (the  best 
report  of  which,  that  I  have  seen,  is  in 
Corny n  on  Hsury,  175,)  is  that  in  which  the 
contrary  decision  took  place;  in  which 
I^ord  Ellenborough  said,  the  bill  having 
been  stained  by  the  payee  with  usury,  could 
never  be  effective  until  it  was  cleansed. 
Had  it  been  called  in  by  the  payee,  and  re- 
published, it  might  have  received  SLti  effect 
de  novo ;  but  tainted  as  it  was,  every  one 
must  take  it  subject  to  its  vice.  It  was 
impossible  to  reject  one  part  of  an  endorse- 
ment, and  retain  another  part;  but  it 
would  be  necessary  either  to  receive  or 
repudiate  the  whole  unsound  matter.  He 
added,  that  he  had  turned  the  case  of  Parr 
v.  Eliason  in  his  mind  with  great  doubt; 
and  having  been  counsel  in  that  case,  re- 
membered, that  at  the  time  of  its  de- 
394  cision,  *  there  was  great  conflict  of 
opinion  on  the  subject.  That,  how- 
ever, he  says,  was  an  action  of  trover, 
and  the  holder  of  the  bill  would  be  entitled 
to  the  beneficial  consequences  arising  out 
of  the  papei,  to  recover  which  trover  was 
the  proper  form  of  action.  Mr.  Justice 
Bailey  said,  that  as  every  endorsement  was 
considered  in  law  a  new  drawing,  the 
plaintiffs  must  necessarily  claim  under  this 
new  drawing,  which  was  usurious.  The 
plaintiffs  must  here  be  considered  a«  the 
substitute  of  Blozam;  by  which,  however, 
they  would  not  suffer,  because  it  was  compe- 
tent for  them  to  recover  against  Ambrose, 
and  Ambrose  against  Bloxam.  The  other 
Judges  intimated  a  like  opinion. 

It  seems  to  me,  that  the  question  was 
decided  in  this  last  case,  without  due  re- 
gard, either  to  the  true  meaning  of  the 
statute,  or  to  the  nature  of  bills  of  ex- 
change. A  note  endorsed  in  blank,  is 
properly  likened  to  one  payable  to  bearer ; 
and  in  Peacock  v.  Rhodes,  Doug.  614,  Lord 
Mansfield  says,  there  is  no  difference  be- 
tween them.  Both  go  by  delivery,  and 
possession  proves  property,  &c.  It  seems  to 
me,  that  the  question  does  not  depend  so 
much  on  the  title  passing  from  the  payee, 
who  has  endorsed  in  blank,  as  on  the  legal 
fiction,  if  I  may  so  term  it,  by  which  the 
holder  may  claim  on  the  ground  of  paymect 
of  value  by  him  to  the  payee,  and  which 
enables  him  to  strike  out  all  other  endorse- 
ments, even  such  as  may  be  in  full,  and 
fill  up  the  assignment  to  himself  from  the 
payee.  That  it  does  not  depend  on  the  title 
passing  from  the  payee,  at  the  time  he 
parts  with  possession,  is  evinced  by  the 
cases  of  lost  or  stolen  notes  so  endorsed,  in 
which  surely  no  title  passed;  if  possible 
less  so,  than  when  voluntarily  deliveted 
on  an  usurious  consideration.  But  in  fact, 
the  moment  he  voluntarily  parted  with  the 
possession,  the  legal  title  did  pass.  The 
holder  might  have  given  the  note  to  a 
friend,  and  he  might  have  parted  with  it 
for  full  value,  and  the  purchaser  could  re- 
cover. If  not  for  full  value,  still  this  is 
usury  only  with  a  subsequent  holder,  and  if 


both  had  endorsed,  their   names   would    be 
struck  out. 

395  *But  in  truth,  is  not  this  using  one 
contract,  which  is  usurious,   to  avoid 

or  evade  the  performance  of  another  con- 
tract, which  is  not  usurious,  though  that 
assurance  has  been  voluntarily  sent  into 
the  world  by  the  owner,  who  has  thus 
parted  with  his  legal  title,  and  now  seeks 
to  visit  the  sin  of  another  on  an  innocent 
holder,  who  has  given  -full  value  for  the 
paper,  on  the  faith  that  it  was  legally  and 
properly  issued?  It  would  be  a  different 
matter,  under  the  law,  if  the  payee  had 
been  sued  on  this  new  drawing,  as  his  en- 
dorsement is  called.  Here  would  be  a  con- 
tract which  was  corrupt  and  unlawful;  and 
we  would  be  forced  to  apply  the  law  in  his 
favor,  even  against  the  innocent.  This, 
as  Lord  Ken  yon  says,  is  as  far  as  the  law 
goes,  and  far  enough  too. 

But,  when  we  bring  this  case  to  the 
touchstone  of  common  honesty  between 
man  and  man,  how  does  it  stand?  The 
payee  has  voluntarily  parted  with  a  note 
endorsed  by  him  in  blank,  and  which  is 
an  invit9tion  to  all  the  world  to  negotiate 
it.  It  passes  through  various  hands  with- 
out farther  endorsement,  not  even  by  the 
usurer  himself,  so  as  to  make  him  respon- 
sible to  any  one,  unless  perhaps,  to  him  he 
sold  it  to.  The  last  holder  certainly  has  no 
recourse  against  any  one  whose  name  is 
not  on  it;  and  if  the  one  from  whom  he 
got  it  was  as  innocent  and  ignorant  as 
himself,  and  did  not  endorse,  he  will  not 
be  answerable  as  I  understand  to  be  settled 
law.  Chltty  on  Bills,  117,  118.  He  has 
advanced  his  money  to  the  full  value  of  the 
note ;  the  debt  is  justly  due  from  the  maker, 
who  cannot  resist  the  payment  to  some 
one;  and  the  question  is,  to  whom  ought 
it  to  be  paid,  according  to  the  principles 
of  common  honesty?  Is  it  to  be  paid  to 
the  payee,  because  usury  to  the  amount 
even  of  one  dollar  has  been  practised  on 
him,  and  who  will  thus  receive  the  money 
twice,  or  to  the  bona  fide  holder?  If  to  the 
payee,  then  I  say  this  is  swindling,  and 
\  hat  under  the  sanction  of  a  Court  of  Jus- 
tice, and  worse  than  the  most  grinding 
usury.  It  is,  moreover,  to  throw  the  for- 
feiture of  the  debt,  not  on  the  usurer, 

396  *as   the   law   throws  it;  but,   on  the 
innocent    holder   of   the  note.     This, 

as  Lord  Kenyon  says,  is  neither  within 
the  letter  nor  sound  construction  of  the 
statute.  Suppose  a  man  sells  or  gives  his 
horse  to  another  at  an  usurious  premium 
for  a  loan,  and  he  is  sold  by  the  usurer  to 
one  bona  fide;  can  he  recover  the  horse 
from  the  innocent  holder  because  he  was 
passed  joff  on  an  usurious  consideration, 
and  also  recover  his  value  from  the  usurer? 
If  this  can  be  done,  it  will  be  a  more 
profitable  business  than  usury  itself, 
whilst  it  will  be  carried  on  without  risque. 
But,  determine  that  the  innocent  holder 
shall  recover  from  the  maker,  and  let  the 
payee  recover  the  usurious  gain  from  the 
usurer,  and  then  justice  will  be  done  to  all, 
and  injustice  to  none.  Neither  the  spirit 
nor  letter  of  the  statute,  in  my  humble 
opinion,  will  justify  us  in  going  further. 
Would  a  Court  of  Equity,  with  all  the  par- 
ties before  it,  come  to  this  conclusion?    If 
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it  would,  as  it  seems  to  me  it  certainly 
would,  can  it  be  a  sound  construction  of 
the  statute,  to  vacate  at  law  what  equity 
ought  to  enforce,  if  the  parties  were  be- 
fore that  forum,  in  a  suit  by  the  holder  to 
recover  the  money,  and  in  which  suit 
usury  could  as  well  be  pleaded  as  at  law. 

As  to  the  third  and  last  head  oi  enquiry ; 
if  knowledge  in  Johnson,  that  the  note  was 
for  accommodation,  and  that  Belches  was 
the  mere  agent  ot  the  sellers,  must  be 
proved  and  found,  does  the  verdict  suffi- 
ciently find  that  fact,  or  can  the  Court  in- 
fer these  facts  from  those  found? 

This  knowledge  is  a  matter  of  fact,  as  it 
seems  to  me,  on  which  the  jury  alone  were 
competent  to  decide.  They  alone  could 
draw  the  inferences  from  the  circumstances 
before  them.  But  the  verdict,  so  far  from 
finding  that  Johnson  knew  the  facts  afore- 
said, seems  to  negative  even  knowledge  in 
the  broker  himself,  that  the  note  was  for 
accommodation.  The  finding  on  this  point 
is,  **that  it  was  handed  to  him,  without 
stating  what  was  the  consideration,  or  why 
it  was  made,  with  a  request  to  get  money 
for  it.'*  So  also,  instead  of  finding 
397  that  Johnson  knew  *of  the  agency, 
it  is  found,  that  he.  Belches,  did  not 
communicate  any  thing  about  the  agency, 
or  the  intentions  of  the  persons,  or  the 
names  of  the  proprietors  of  the  note ;  and 
said  nothing  on  the  subject,  except  to  offer 
the  note  for  sale.  We  cannot,  therefore,  it 
seems  to  me,  infer,  that  because  the  jury 
also  find,  that  Belches,  as  broker,  took  the 
note  and  sold  it  to  Johnson,  they  intended 
to  find  that  he  sold  it  in  the  known  char- 
acter of  broker  of  the  payee.  Such  a  fact, 
opposed  as  it  is  by  the  other  findings, 
should  not  have  been  left  to  mere  infer- 
ence. Had  they  been  satisfied  as  to  these 
facts,  it  is  hardly  to  be  presumed  that  they 
would  have  found  a  special  verdict.  It  is 
more  probable,  that  they  intended  to  sub- 
mit the  questions  of  law  which  have  been 
above  discussed ;  and  particularly  whether, 
as  it  was  a  clear  case  of  usury,  supposing 
Johnson  cognizant  of  the  facts,  is  it  so, 
although  there  is  not  sufficient  proof  of  the 
scienter  in  htm,  because  it  is  in  proof  that 
the  note  was  made  for  accommodation,  and 
intended  to  raise  money  on? 

But  if  it  was  intended  merely  to  find  cir- 
cumstances, and  to  refer  it  to  the  Court  to 
infer  the  facts,  it  seems  to  me  thev  were 
imposing  a  duty  on  the  Court,  which  ex- 
clusively belonged  to  themselves.  Thus  in 
Lowe  V.  Waller,  Doug.  736,  if  goods  are 
given  in  part,  above  their  value,  it  is  the 
province  of  the  jury  to  decide,  whether  the 
difference  is  so  great,  that  it  is  apparent 
they  were  taken  only  as  a  cover.  So, 
whether  the  expense  and  trouble  is  colour- 
able or  bona  fide,  the  culpable  intention 
must  always  be  left  open  to  the  jury,  whilst 
the  Court  are  to  decide  as  to  the  legality  of 
the  transaction.  Comyn  on  Usury,  97,  98, 
99,  157,  158,  120.  121.  In  the  case  of  Doug- 
lass V.  M'Chesney,  2  Rand.  109,  although 
the  circumstances  were  strong,  and  though 
that  was  a  case  in  Chancery,  in  what  the 
Court  might  have  determined  as  to  the 
facts,  yet  it  was  considered  most  proper  to 
refer  them  back  to  a  jury  to  draw  the  in- 
ferences. 
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*The  verdict  seems  to  find  evidence 
rather  than  fact,  and  if  we  say  Johnsori 
had  notice,  we  only  say  what  we  think  the 
jury  might  have  said  on  that  evidence.  In 
the  case  of  King  v.  Ridge,  it  was  not  con- 
sidered the  province  of  the  Court,  to  decide 
as  to  the  fact  of  notice,  but  as  to  the  law 
arising  on  that  fact. 

1  think  there  was  no  error  ap  to  the  mat- 
ter stated  in  the  bill  of  exceptions,  and  on 
the  whole,  am  for  affirming   the  judgment. 

JUDGE  CABKLL. 

This  was  an  action  by  Adams,  as  en- 
dorsee of  Wilson  &  Orr  v.  Whitworth  & 
Yancey,  on  a  negotiable  note. 

The  declaration  claimed,  as  the  debt  due 
and  detained,  the  sum  of  $954  03,  with  in- 
terest thereon  from  the  13th  Nov.  1817,  till 
paid ;  which  said  sum  of  $954  03,  was  com- 
posed of  the  sum  of  $950,  the  amount  of 
the  note,  and  the  sum  of  $4  03  the  cost  and 
charges  of  protest. 

The  defence  was  usury. 

The  facts  of  the  case  are  found  by  a 
special  verdict,  which  states,  ^'that  the 
promissory  note,  in  the  declaration  men- 
tioned, was  made  by  Whitworth  &  Yancey, 
on  the  11th  September,  1817,  without  any 
consideration  having  been  given,  or  paid 
to  them  by  Wilson  &  Orr  for  the  note ;  but 
that  the  note  is  in  due  and  usual  form,  pur- 
porting to  be  for  value  received,  and  was 
duly  endorsed  in  blank,  by  the  said  Wilson 
&  Orr:  that  on  the  evening  of  the  10th 
September,  John  Wilson,  acting  partner  of 
Wilson  St  Orr,  sent  a  verbal  message  to^. 
N.  Belches,  a  broker  in  Petersburg,  to  know 
whether  the  names  of  Whitworth  &  Yancey 
would  do,  he  the  said  Wilson  having,  on 
the  same  day,  asked  the  said  Belches,  if  he 
could  raise  money  for  him;  **yes,  on  good 
paper:"  but,  the  said  Belches  not  being  at 
home,  the  message  was  not  received  by 
him.  That  on  the  said  11th  September,  the 
said  Wilson  delivered  the  said  note  to 
399  the  said  Belches,  without  ^stating 
what  was  the  consideration,  or  why 
it  was  made,  and  requested  him  to  g^t  the 
money  for  it;  that  accordingly  the  said 
Belches,  as  broker,  took  the  said  note  and 
sold  the  same  to  W.  R.  Johnson,  at  the  rate 
of  3  per  cent,  a  month  discount;  which 
discount  exceeded  the  rate  of  six  per  cent, 
per  annum;  but,  that  the  said  Belches  did 
not  communicate  to  the  person  to  whom  he 
sold  the  said  note,  any  thing  about  the 
same,  or  the  intention  of  the  persons,  or 
the  names  of  the  proprietors  of  the  note, 
and  said  nothing  upon  the  subject,  except 
that  he  offered  the  note  for  sale;  and  with- 
out farther  conversation,  the  note  was  pur- 
chased as  aforesaid.  We  find  that  the 
money  paid  for  the  note  at  the  said  discount 
of  3  per  cent,  per  month,  was  not  the 
money  of  thd  said  broker,  but  of  the  said 
Johnson,  who  advanced  the  money  for  the 
said  note,  at  the  said  discount,  without 
any  questions  being  asked,  or  information 
being  given  by  the  broker.  And  if  upon 
these  facts,  the  law  be  that  the  said  note  is 
usurious  or  void  in  law,  then  we  find  for 
the  defendant,  but  otherwise  we  find  for 
the  plaintiff  the  debt  in  the  declaration 
mentioned,  viz.  $954  03,  with  interest  from 
the  13th  Nov.  1817,  till  paid,  land  assess 
the  damage  to  one  cent. " 
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The.  Saperior  Court,  being  of  opinion 
that  the  law  was  for  the  plaintiff,  gave 
judgment  for  $954  03,  the  debt  in  the  dec- 
laration mentioned,  with  interest  from  the 
13th  November,  1817,  till  paid,  and  one 
cent  damage,  and  the  costs:  from  which 
judgment  an  appeal  was  taken  to  this 
Court. 

Before  we  enter  on  the  consideration  of 
the  question  directly  presented  by  this  ver- 
dict, it  may  be  useful  to  enquire,  whether 
there  be  any  material  difiference  between 
the  English  statutes  and  ours,  on  the  sub- 
ject of  usury?  If  there  be  no  difiference, 
we  may,  in  expounding  our  statutes,  avail 
ourselves  of  the  decisions  of  the  English 
Courts,  in  expounding  theirs. 

The  most  important  English  statutes    on 

the  subject  of  usury,  are  those  of   the  37th 

Hen.  8,    ch.  9;  5th    and    6th  Edward 

400  *6,  ch.  2C;  13th  EHz.  ch.  8;  21st  Jas. 
1,    ch.  17;    12th    Chs.  2,  ch.  13;  12th 

Ann.  ch.  16,  and  58th  Geo.  3,  ch.  93.  All 
these  statutes,  except  the  last,  are  to  be 
found  in  the  Appendix  to  Comyn  on  Usury; 
all  of  them  except  the  last  two,  are  also  to 
be  found  in  Plowdeu  on  Usury;  and  the 
last,  as  also  the  statute  of  Ann.  may  be 
found  in  the  last  American  Edition  of 
Chitty  on  Bills. 

The  statute  of  Henry  the  8th,  contained 
no  provision  for  vacating  usurious  con- 
tracts; it  denounced  and  punished  the  tak- 
ing and  receiving  more  than '10  per  cent, 
interest.  It  declared  '*that  no  person  or 
persons,  &c.  by  way  or  means  of  any  cor- 
rupt bargain,  loan,  exchange,  chevisance, 
shift,  interest  of  any  wares,  merchandizes 
or  other  tning  or  things  whatsoever,  or  by 
any  other  corrupt  or  deceitful  way  or 
means,  or  by  any  covin,  engine  or  deceitful 
way  or  conveyance,  shall  have,  receive,  ac- 
cept or  take,  in  lucre  or  gain,  for  the  forbear- 
ing or  giving  day  of  payment  of  one  whole 
year,  of  and  for  his  or  their  money  or  other 
thing,  that  shall  be  due  for  the  same  wares, 
merchandizes  or  other  thing  or  things, 
above  the  sum  of  ten  pounds  in  the  hundred, 
and  80  after  that  rate,  &c.  and  no  more  or 
greater  gain  or  sum  thereupon  to  be  had, 
upon  the  pain  and  forfeiture  hereafter  in 
this  act  mentioned  and  contained. "  A  sub- 
sequent section  declares  that  ^4f  any  per- 
son or  persons,  &c.  shall  do  any  act,  &c. 
contrary  to  the  tenor,  form  and  eflPect  of 
this  statute,  &c.  every  ofifender,  &c.  shall 
forfeit  and  lose,  for  every  such  ofifence,  the 
treble  value,  Ac." 

The  statute  of  5th  and  6th  of  Ed.  6th, 
ch.  20,  repealed  that  of  Henry  8th,  and 
prohibited  the  lending  of  any  sum  or  sums 
of  money,  *•  for  any  manner  of  usury,  in- 
crease, lucre,  gain  or  interest,  to  be  had, 
received  or  hoped  for,  over  and  above  the 
sum  so  lent,  &c.  upon  pain  of  forfeiture  of 
the  value,  as  well  of  the  sum,  Ac.  so  lent, 
&c.  as  also  of  the  usury,  increase,  lucre, 
gain  or  interest," 

The  statute  of  13th  Eliz.  ch.  8,  reciting  the 

beneficial  effects  of  that  of  Henry  8th,  and 

the  evils  of  that  of   Ed.  6th,    repealed    the 

latter  act,  and  revived  that  of  Henry 

401  '^th,  by  declaring  ^'that  the  said  late 
act,    made   in    the    said  37th  year  of 

King  Henry  8th,  &c.  shall  be  revived  and 
stand  in  full  force,   strength   and    effect." 


But,  as  the  provisions  of  the  act. of  Henry 
8th,  went  no  farther  than  to  denounce  and 
punish  the  taking  and  receiving  of  more 
than  ten  per  cent,  interest,  and  was 
thought  to  be  insufficient  for  the  efiPectual 
suppression  of  usury,  the  statute  of  Eliza- 
beth introduced  a  new  provision,  in  addi- 
tion to  those  of  Henry  8th,  in  the  following 
words:  *'that  all  bonds,  contracts,  assur- 
ances, collateral  or  other,  to  be  made  for 
payment  of  any  principal  or  money  to  be 
lent,  or  covenanted  to  be  performed,  upon 
or  for  any  usury  in  lending  or  doing  of 
any  thing  against  the  said  act  now  revived, 
upon  or  by  which  loan  or  doing,  there 
shall  be  reserved  or  taken,  above  the  rate 
of  ten  pounds  for  the  hundred  for  one  year, 
shall  be  utterly  void." 

In  the  21st  year  of  James  the  1st,  it  was 
deemed  advisable  to  reduce  the  rate  of  in- 
terest from  10  to  8  per  cent.  That  was  ac- 
complished by  the  act  of  21at  of  James  1st, 
ch.  17,  which  re-enacted,  and  reduced  into 
one  act,  the  several  provisions  of  the  acts 
of  Elizabeth  and  of  Henry  8th,  by  declar- 
ing, ^4hat  no  person,  &c.  from  and  after 
the  24th  of  June,  which  shall  be  in  the 
year  1625,  upon  any  contract  to  be  made 
after  the  said  24th  June,  1625,  shall  take, 
directly  or  indirectly,  for  loan  of  any 
monies,  wares,  &c,  above  the  value  of  81. 
for  the  forbearance  of  1001.  for  one  year, 
and  so  after  that  rate,  &c..  And  that  all 
bonds,  contracts  and  assurances  whatso- 
ever, made  after  the  time  aforesaid,  for 
payment  of  any  principal  or  money  to  be 
lent,  ^c.  upon  or  tor  any  usury,  where- 
upon or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  81-  in  the  hundred 
as  aforesaid,  shall  be  utterly  void.  And 
that  all  and  every  person  and  persons  what- 
soever, which  shall,  after  the  time  afore- 
said, upon  any  contract  to  be  made  after 
the  said  24th  day  of  June,  which  shall  be 
in  the  year  of  our  Lord  1625,  take,  accept 
and  receive,  by  way  or  means  of  any  cor- 
rupt bargain,  loan,  exchange,  chev- 
402  isance,  shift  or  ^interest  of  any 
wares,  Ac,  or  by  any  deceitful  way 
or  means,  or  by  any  covin,  engine,  or  de- 
ceitful conveyance,  for  the  forbearing  or 
giving  day  of  payment  for  one  whole  year, 
of  and  for  their  money,  Ac.  above  the  sum 
of  81.  for  the  forbearing  of  1001.  for  a  year, 
and  so  after  that  rate,  &C.  shall  forfeit 
and  lose  for  every  such  ofifence,  the  treble 
value  of  the  monies,  wares,  &c,  so  lent, 
Ac." 

It  would  be  a  waste  of  time  to  give  ex- 
tracts from  the  statutes  of  12th  Chs.  2,  ch. 
13,  and  12th  Ann.  ch.  16;  which  last  is  now 
generally  known  in  England  as  the  * 'Stat- 
ute of  Usury."  It  is  sufficient  to  say,  that 
they  are  almost  literal  copies  throughout 
from  the  statute  of  James,  and  certainly 
do  not  dififer  from  it  in  any  substantial  re- 
spect ;  except  that  the  statute  of  Charles 
reduced  the  rate  of  interest  to  6  per  cent., 
and  that  of  Ann.  to  5  per  cent. 

The  statute  of  58  George  3d,  ch.  93,  pro- 
vides, that /'no  bill  of  exchange  or  prom- 
issory note,  thereafter  drawn  or  made, 
shall,  though  it  m^y  have  been  given  for 
a  usurious  consideration,  or  upon  a  usuri- 
ous contract,  be  void  in  the  hands  of  an 
endorsee  for  valuable  consideration,  unless . 
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such  eadoraee  had,  at  the  time  of  disconat- 
ing  or  paying  such  conaideration  for  the 
same,  actual  notice  that  fiuch  bill  of  ex- 
change or  promissory  note  had  been  origi- 
nally given  for  a  usurious  consideration, 
or  upon  a  usurious  contract." 
*  The  first  statute  in  our  own  Code,  against 
usury,  is  the  act  which  passed  in  the  year 
1730,  (4  Stat,  at  Large,  p.  294.)  I  here 
copy  its  provisions,  so  far  as  they  are  ap- 
plicable to  the  case  under  consideration, 
that  it  may  be  seen  how  exactly  it  follows 
the  English  statute  of  usury.  It  declares, 
*^that  no  person  or  persons  whatsoever, 
from  and  after  the  29th  day  of  September, 
in  the  year  of  our  Loid  1730,  upon  any  con- 
tract to  be  made  after  the  said  29th  day  of 
September,  shall  take,  directly  or  indi- 
rectly, for  loan  of  any  monies,  wares,  Ac, 
above  the  value  of  61.  for  the  forbearance 
of  1001.  for  one  year;  and  so  after  that 
rate,  Ac,  And  that  all  bonds,  contracts 
and  assurances  whatsoever,  made  after  the 
time   aforesaid,    for   the  payment  of 

403  any  principal  *or  money  to  be   lent, 
or  covenanted  to  be   performed,  upon 

or  for  any  usury,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  the 
rate  of  six  pounds  to  the  hundred  as  afore- 
said, shall  be  utterly  void.  And  that  all 
and  every  person  and  persons  whatsoever, 
which,  after  the  time  aforesaid,  upon  any 
contract  tp  be  made  after  the  said  29th  day 
^f  September,  shall  take,  accept  and  re- 
ceive, by  way  or  means  of  any  corrupt  bar- 
gain, loan,  exchange,  chevisance,' shift  or 
interest  of  any  monies,  wares,  &c.,  or  by 
any  deceitful  way  or  means,  or  by  any 
covin,  device  or  deceitful  conveyance,  for 
the  forbearing  or  giving  day  of  payment 
for  one  whole  year,  of  or  for  their  money 
or  other  thing,  above  the  sum  of  61.  for 
the  forbearance  of  1001.  for  a  year,  and  so 
after  that  rate,  &c.  shall  forfeit  and  lose 
for  every  such  offence  the  double  value, 
&c."  And  this  is  substantially  our  present 
statute  of  usury.     Revised  Code,  373. 

It  will  thus  be  seen,  that  there  is  not  the 
slightest  substantial  difference  between 
our  statute  of  usury  and  that  of  England; 
except  as  to  the  rate  of  interest ;  and  except 
also  that  the  person  taking  or  receiving 
unlawful  interest,  forfeits,  by  our  law,  only 
the  double  value  of  the  monies,  &c.  lent, 
Ac. 

It  has  been  decided  in  England,  that  the 
statutes  of  Ann.  of  Charles,  of  James  and  of 
Elizabeth,  are  founded  upon  the  statute  of 
Henry  8th ;  that  they  partake  of  its  spirit 
and  expression,  and  indeed  vary  little  from 
it,  in  any  other  substantial  respect  than  re- 
ducing the  rate  Of  interest;  and  conse- 
quently that  the  cases  decided  on  the  statute 
of  Henry,  are  to  be  taken  as  authorities 
applicable  to  all  the  subsequent  statutes; 
and  that  the  decisions  upon  the  statutes  of 
Elizabeth,  James  and  Charles,  are  to  be 
considered  as  applicable  to  the  Etatute  of 
Ann.  Comyn  on  Usury,  10;  1  Atkins,  340; 
2  Ves.  142. 

As  our  Legislature  seems   studiously    to 

have  copied  the  very  terms  of  the  "Statute 

of  Usury"  in    England,  I    have    no   doubt 

that  it  was  so  done,  in  order  to  give  us  the 

benefit   of   the  English  decisions  as 

404  applicable   to  our  statute ;  *and  I  be- 


lieve it  never  was  doubted  that  these 
decisions  were  applicable,  until  one  of  the 
counsel  in  the  case  of  Taylor  v.  Bruce, 
Gilmer,  42,  suggested  that  there  was  a  dif- 
ference between  our  statute  of  usury,  and 
that  of  England;  a  suggestion  totally  un- 
founded in  fact,  as  any  one  may  see,  who 
will  compare  the  two  statutes. 

Having  thus  shewn  the  identity  of  our 
statute  of  usury  with  that  of  England,  and, 
consequently,  that  they  both  admit  and  re- 
quire the  same  exposition,  I  will  now  pro- 
ceed to  lay  down  some  of  the  general 
principles,  which  have  been  established  on 
the  subject,  and  are  supposed  to  have  a 
strong  bearing  on  the  case  before  us. 

The  statutes  of  usury  in  England,  have 
been  always  regarded  and  expounded  as 
penal  statutes.  No  one  ever  doubted  the 
penal  nature  of  the  statute  of  Henry  8th. 
Its  sole  operation  was  to  fix  the  rate  of  in- 
terest, and  to  inflict  penalties  for  exceed- 
ing it.  The  statute  of  Elizabeth  revived 
that  of  Henry,  and  was,  of  course,  so  far 
penal;  and  although  it  introduced  a  new 
clause,  yet  that  also  was  penal  in  its 
nature,  since  it  vacated  the  contract. 
The  statute  of  James  has  no  more  reference 
t9  the  statutes  of  Henry  and  of  Elizabeth, 
than  our  statute  has.  But  it  incorporates 
into  itself,  by  particular  enactment,  all  the 
important  provisions  of  botn  of  those  stat- 
utes; which  provisions  were  afterwards 
transcribed  and  re-enacted  in  the  statutes 
of  Charles  and  of  Ann.  as  they  were  also 
in  our  act  of  1730.  All  the  statutes  subse- 
quent to  that  of  Elizabeth  have  been  re- 
garded as  penal,  not  because  they  were 
governed  by  that  of  Henry,  but  because  of 
the  intrinsic    nature    of    their    proviiaions. 

No  difference  of  construction  has  ever 
been  admitted  between  the  clause  vacating 
the  contract,  and  that  inflicting  the  penalty 
for  the  taking  or  receiving  unlawful  inter- 
est. In  Hamitt  v.  Yea,  1  Bos.  &  Pul. 
156,  where  the  defence  to  an  action  of  debt 
was  usury,  Brooke,  Justice,  said  **on  a 
penal  statute  shall  we  be  so  strict,  for  the 
purpose  of  defeating  a  fair  claim ; 
405  for,  I  cannot  but  consider  '^the  de- 
fence in  the  same  light  as  I  should  a 
proceeding  on  the  other  branch  of  the  stat- 
ute, and  think  the  present  transaction  en- 
titled to  as  favourable  a  construction  as  if 
it  were  the  obiect  of  a  penal  prosecution." 
A  corrupt  intent,  a  corrupt  contract,  is 
equally  necessary  in  both  clauses.  All 
must  agree  that  it  is  required  by  the  clause 
inflicting  the  penalty;  for,  it  would  be 
monstrous  to  inflict  the  penalty  of  the 
treble  value  on  the  innocent  assignee  of  a 
contract,  in  which,  although  it  may  have 
been  usurious,  he  had  no  participation, 
and  of  which  he  had  no  knowledge.  And 
a  corrupt  intent  is  equally  necessary  under 
the  clause  vacating  the  contract.  For,  the 
Legislature  never  thought  of  vacating,  as 
usurious,  a  contract  which  was,  in  itself, 
fair  and  free  from  usury,  but  on  which  a 
greater  rate  of  interest  than  the  legal  rate 
has  been  reserved  by  mistake  in  drawing 
the  instrument;  nor  any  other  contract  ex- 
cept where  the  parties  intended  to  take  or 
reserve  more  than  6  per  cent,  interest. 
And  this  intention  to  take  or  reserve  more 
than    6    per  cent,    interest,  is    all    that  is 
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meant  by  the  corrupt  iotent  apokea  of  in 
the  books,  as  applicable  to  either  clauae  of 
the  law. 

There  can  be  no  ustxty  where  there  is  not 
a  loan,  express  or  implied,  or  at  least  a 
forbearance;  which,  however,  is  included 
in  the  term  loan.  Comyn,  156-7;  Cowp. 
Rep.  113-14;  1  Vesey,  jun'r.  531;  Barclay, 
qui  tam  v.  Walmsley,  4  Kast,  55.  In 
Barclay,  qui  tam  v.  Walmsley,  4  Kast,  55, 
Lord  Sllenborough  said,  **that  to  consti- 
tute usury,  there  must  either  be  a  direct 
loan,  and  taking  more  than  legal  interest 
for  the  forbearance  of  pdyment,  or  there 
must  be  some  device  contrived,  for  the  pur- 
pose  of  concealing  or  evading  the  appear- 
ance of  a  loan  or  forbearance,  when  in 
truth  it  was  so." 

But,  whether  there  was  a  loan  or  not, 
depends  on  the  intention  of  the  parties  to 
the  contract.  It  is  universally  admitted, 
that  in  enquiring  whether  a  transaction 
be  usurious  or  not,  the  principal  subject  to 
be  attended  to,  is  the  intention  of  the  con- 
tracting parties.  I  do  not  mean  to 
406  say,  *that  the  parties  must  intend  to 
commit  usury;  for,  a  person  may 
commit  it  who  never  heard  of  the  statute. 
But,  no  man  can  be  guilty  of  it,  without 
intending  to  do  the  thing  which,  accord- 
ing to  law,  amounts  to  usury.  He  must 
intend  to  do  that  which,  in  law,  amounts 
to  a  loan  or  forbearance,  at  a  greater  gain 
than  the  law  allows.  And  in  such  case,  it 
matters  not  whether  he  thought  that  the 
transaciion  was  a  loan  or  only  a  sale,  for, 
whether  a  transaction,  the  facts  being  es- 
tablished, amounts  to  a  sale  or  a  loan,  is 
an  inference  of  law  and  not  of  fact;  and 
his  ignorance  of  the  law,  shall  not  excuse 
him.  His  guilt  consists  in  intentionally 
doing  the  thing  which,  in  reality,  is  a 
usurious  loan  ;  and  therefore,  the  law  infers 
that  he  intended  to  make  the  usurious  loan. 
This  inference  of  law,  is  usually  made  by 
the  jury,  whose  exclusive  province  it  is, 
to  settle  the  facts  when  they  are  in  dispute. 
Where,  however,  the  facts  are  found  by  a 
special  verdict,  agreed  by  the  parties,  or 
admitted  by  a  demurrer,  the  inference  of 
law  as  to  the  intention  of  the  parties  to  lend 
or  to  sell,  devolves  on  the  Court.  Roberts 
V.  Tremaine,  Cro.  Jas.  507;  Chesterfield  v. 
Jansen,  1  Atkins,  301;  2  Ves.  125;  1  Wils. 
286;  Gibson  v.  Fristoe,  1  Call,  62;  Marsh 
V.  Martindale,  3  Bos.  &  Pull.  153;  Rey- 
nolds V.  Clayton,  2  And.  15;  M^^son  v. 
Abdy.  3  Salk.  390;  Batton  v.  Dunham, 
Cro.  Eli.  642;  Stribbling  v.  Valley  Bank, 
ante.  159.  And  this  inference,  whether  it 
be  made  by  the  jury  or  by  the  Court,  must 
be  made  from  all  the  circumstances  of  the 
case.  For  it  is  impossible,  in  any  other 
way,  to  arrive  at  the  real  intention  of  the 
parties.  Thus,  in  the  case  of  Floyer  v. 
Edwards,  Cow.  Rep.  114,  Lord  Mansfield 
said,  *Mt  depends  principally  upon  the  con- 
tract being  a  loan:  and  the  statute  uses 
the  words,  directly  or  indirectly.  There- 
fore in  all  questions,  in  whatever  respect 
repugnant  to  the  statute,  we  must  get  at 
the  nature  and  substance  of  the  transaction  : 
the  view  of  the  parties  must  be  ascertained, 
to  satisfy  the  Court  that  there  is  a  loan 
and  borrowing,  and  that  the  substance 
was  to   borrow  on    the  one  part,    and    lend 


407  on    the   other:  and  *where    the    real 
truth  is  a  loan  of  money,  the    wit  of 

man  cannot  find  a  shift  to  take  it  out  of 
the  statute."  The  same  great  Judge  aaid^ 
in  Lowe  v.  Waller,  (Doug.  738,)  **the  jury 
were  to  consider  whether  the  transaction^ 
was  not  in  truth  a  loan  of  money,  and  the* 
sale  of  goods  a  mere  contrivance  and  eva- 
sion. He  then  stated  the  material  parts  of 
the  evidence,  and  made  some  strong  ob- 
servations to  shew  that  it  was  not  the  in- 
tention of  the  parties  to  buy  and  sell,  but 
to  borrow  and  lend;  and  that  the  contiact 
was  in  truth  a  loan  of  mouey,  though  un- 
der the  mask  of  a  treaty  for  the  sale  of 
goods." 

But,  before  we  attempt  to  apply  these 
principles  to  the  case  before  us,  it  will  be 
necessary  to  ascertain  the  facts  established 
by  the  verdict. 

It  sufiSciently  appears,  that  the  note  in 
question  was  made  by  Whitworth  &  Tancey 
to  Wilson  &  Orr,  without  consideration,, 
and  solely  for  the  accommodation  of  W.  & 
O.,  the  payees,  to  be  sent  into  the  market 
for  the  purpose  of  raising  money ;  and  that 
it  was,  for  that  purpose,  put  by  W.  A  O. 
into  the  hands  of  a  broker,  who  sold  it  to 
Wm.  R.  Johnson,  at  a  discount  greater 
than  legal  interest.  But  whether  Johnson, 
at  the  time  he  made  the  purchase,  knew 
that  the  note  had  been  made  without  con- 
sideration, and  was  offered  for  sale  by  the 
broker,  for  the  benefit  of  W.  &  O.,  the 
payees,*  as  a  matter  of  fact,  which  is  not 
found  by  the  jury.  Whether  the  jury 
ought,  from  the  other  facts  found  by  them, 
to  have  inferred  and  found  the  farther  fact, 
that  Johnson  had  such  knowledge;  or 
whether,  if  the  facts  actually  found,  had 
been  presented  to  the  Court  by  a  demurrer, 
the  Court  ought  to  have  inferred  the  far- 
ther fact,  that  Johnson  had  such  knowl- 
edge, is  a  point  not  necessary  to  be  decided. 
I  will  observe,  however,  that  if  I  had  been 
on  the  jury,  I  should  have  done  as  they 
have  done;  I  could  not  have  said,  on  my 
oath,  that  Johnson  had  such  knowledge. 
How  could  they  have  said  so,  in  the  absence 
of  all  evidence  on  the  subject?  The  broker 
himself  had  no  reason  to  know  that  the 
note    had   been  given  for  the  accom- 

408  modation  *of  W.    &   O.,  by  whom  he 
was  employed  to  sell  it.     He  received 

no  such  information ;  and  although  it  very 
frequently  happens  that  one  man  endorses 
for  the  accommodation  of  another,  it  does 
not  often  occur  that  he  gives  his  own  note, 
and  thus  represents  himself  as  the  debtor, 
solely  for  the  accommodation  of  another. 
But,  even  if  the  broker  knew  it,  bow  could 
Johnson  know  it?  It  is  expressly  found, 
that  the  broker  made  no  other  communica- 
tion to  him  than  that  he  offered  the  note 
for  sale.  Do  brokers  sell  none  but  accom- 
modation paper?  And  if  it  had  been  real 
paper,  given  in  the  ordinary  course  of 
business,  yet  as  it  had  been  endorsed  in 
blank  by  W.  A  O.,  how  was  Johnson  to 
know,  without  information,  that  it  was 
still  their  property?  It  might  have  passed 
into  other  hands  since  their  endorsement. 
Knowledge  of  these  facts,  by  Johnson, 
would  have  had  an  important  influence  on 
the  cause.  Knowledge  by  him,  that  the 
note  had  been  made  for  the  accommodation 
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of  W.  &  O.,  and  waa  ofiFered  for  sale  by 
the  broker  for  them,  wonld  have  had  a  de- 
cisive iaflaeace  oa  the  cause;  for,  every 
body  admits,  that  a  purchase  by  him  under 
such  circumstances,  at  a  greater  discount 
than  legal  interest,  would  be  usurious  and 
void ;  for  it  would  be,  in  truth,  a  loan  at 
usurious  interest,  disguised  by  the  mask  of 
a  sale.  The  jury  had  a  right  to  find  this 
fact,  and  it  was  their  duty  to  have  found 
it,  if  they  thought  the  evidence  justified  it. 
Their  omision  to  find  it  affords  a  strong 
presumption,  that  they  were  not  satisfied 
of  its  existence.  And  the  acceptance,  by 
the  plaintiff,  of  a  special  verdict  which 
did  not  contain  it,  affords  a  strong  pre- 
sumption, that  even  he  was  not  satisfied 
that  it  ought  to  have  been  found.  But,  it 
is  useless  to  press  this  point  farther;  for, 
whatever  the  jury  might  have  done,  or 
ought  to  have  done,  we  must  take  the 
special  verdict  as  we  find  it;  and  as  Judge 
Green  said,  in  Stribbling  v.  Valley  Bank, 
ante.  159,  ''it  is  an  inflexible  rule  that  the 
Court,  upon  a  special  verdict,  cannot  infer 
other  facts  from  those  found." 

409  *We  are,  therefore,  to  consider   the 
case  arising  on    this   special  verdict, 

as  the  naked  case  of  an  accommodation 
note,  made  for  the  purpose  of  raising 
money,  put  by  the  person  for  whose  ac- 
commodation it  was  made,  into  the  hands 
of  a  broker,  and  sold  by  him,  at  a  discount 
greater  than  legal  interest,  to  a  person 
ignorant  of  the  character  of  the  note,  of 
the  purpose  for  which  it  was  made,  and  of 
the  person  for  whose  benefit  it  was  sold. 
And,  viewed  in  this  aspect,  it  is  precisely 
the  case  of  Taylor  v.  Bruce,  Gilmer,  42.  It 
was  decided  in  that  case,  by  two  Judges 
against  one,  that  the  sale  under  such  cir- 
cumstances, was  a  real,  bona  fide  sale,  and 
not  a  shift  or  cover  for  a  usurious  loan. 
Bat,  as  the  Court  which  decided  that  case 
was  a  bare  Court,*  consisting  of  three 
Judges  out  of  five,  and  was  divided,  that 
decision  has  never  been  considered  as  set- 
tling the  law,  and  is   now  to  be  re-viewed. 

I  did  not  sit  in  the  case  of  Taylor  v. 
Bruce,  because  it  was  supposed  that  the 
principle  involved  in  it,  was  applicable  to 
a  case  in  an  inferior  Court,  in  which  I  was 
then  a  party.  But  that  case  has  been,  long 
since,  decided  in  my  favor,  on  other 
grounds;  and  the  controversy  forever  term- 
inated, by  the  refusal  of  a  supersedeas  to 
the  unsuccessful  party.  The  interest  which 
I  was  supposed  to  have  had  in  the  decision 
in  Taylor  v.  Bruce,  if  it  could  have  had 
any  effect  on  my  feelings,  would  have  in- 
clined me  to  wish  a  decision  different  from 
that  which  was  pronounced.  But,  that  in- 
terest has  certainly  left  no  bias  on  my 
mind ;  for,  after  a  laborious,  extensive  and 
careful  examination  of  all  the  principles 
and  authorities  supposed  to  have  any  bear- 
ing on  the  subject,  I  entirely  approve  of 
the  decision  of  the  Court. 

Our  laws  having  put  notes  negotiable  at 
bank,  on  the  footing  of  foreign  bills  of 
exchange,  this  case  must  be  decided  by  the 
principles  applicable  to  such  bills. 

It  is  one  of  the  privileges  of  a  bill  or 
note,  that  it  imports  a  full  and  fair  con- 
sideration;   and    it    is    consequently 

410  *not   competent   to  any  party  to    it. 


to  allege  the  want  of  consideration,  as 
against  any  person  who  has  given  value 
for  it. 

If  a  bill  be,  by  its  terms,  payable  to  a 
particular  person  or  bearer,  it  is  transfer- 
able by  delivery.  If  it  be  payable  to  the 
order  of  a  particular  person,  or  to  him  or  his 
order,  &c.  it  is  transferable,  in  the  first 
instance,  only  by  endorsement.  The  en- 
dorsement of  a  bill  or  note  may  be  either 
in  full,  that  is,  in  favor  of  some  particular 
person;  or  it  may  be  in  blank;  that  is,  by 
the  mere  signature  of  the  party  making 
it.  A^er  an  endorsement  in  blank,  the 
bill  or  note  is  transferable  by  mere  deliv- 
ery: and  so  long  as  the  endorsement  con- 
tinues in  blank,  it  makes  the  bill  or  note 
payable  to  bearer.  An  endorsement  in 
blank,  even  if  made  for  a  particular  pur- 
pose only,  or  without  intention  to  transfer 
it  at  all,  puts  it  into  the  power  of  any  per- 
son into  whose  hands  it  may  come,  either 
by  special  trust,  by  finding,  by  fraud  or  by 
theft,  to  transfer  the  bill  or  note,  in  the 
same  manner,  and  as  effectually,  as  if  it 
had  been,  originally,  made  payable  to 
bearer.  And  it  would  not  be  competent,  in 
any  such  case,  to  any  party  to  the  bill,  or 
note,  to  object  to  its  payment.  The  holder 
of  the  bill  or  note,  is  the  owner,  as  to  every 
person  to  whom  he  may  pass  it  for  value. 
I  do  not  understand  this  to  be  contro- 
verted, except  as  to  those  cases  where  the 
seller  is,  in  truth,  the  agent  of  the  endorser 
of  the  bill  or  note,  or  the  agent  of  that 
party  to  an  accommodation  bill  or  note, 
for  whose  accommodation  it  was  made ;  and 
where,  in  either  case,  the  payment  is  re- 
sisted on  the  ground  of  usury. 

Bills  of  exchange  and  negotiable  notes 
are  property;  and  they  are  as  much  the 
subject  of  sale  as  any  other  property.  And 
the  mere  circumstances  of  their  being  sold 
at  a  discount  greater  than  legal  interest, 
does  not  subject  the  sale  to  the  imputation 
of  usurv,  unless  it  be  made  in  such  a  way 
as  to  make  the  seller  responsible  for  their 
nominal  amount,  in  case  of  their  being 
dishonored.  If,  therefore,  the  holder  of  a 
bill  originally  payable  to  bearer,  or  of  a 
note  or  bill  endorsed  in  blank,  (which 
makes  it  payable  to  bearer,)  sells  it,  at 
ever  so  great  discount,  ''out  and 
411  out,"  *(that  is,  solely  on  the  credit  of 
the  other  names  upon  it,  which  im- 
plies that  he  neither  endorses  it  himself, 
nor  makes  any  other  engagement  to  be  re- 
sponsible for  it,  in  case  of  its  dishonor, ) 
such  saie  cannot  be  impeached  on  the 
ground  of  usury,  any  more  than  if  it  had 
been  the  sale  of  a  horse  at  a  price  less  than 
his  value.  And  I  do  not  understand  that 
this  is  denied,  as  to  any  case,  where  the 
bill  or  note  was  originally  for  value,  and 
where  the  sale  is  not  made  by  one  who  was, 
in  fact,  agent  for  him  who  endorsed  it. 
But,  it  is  contended  that  if  the  bill  or  note 
was  originally  for  the  accommodation  of 
one  of  the  parties  to  it,  and  was  sold  at  a 
discount  greater  than  legal  interest,  by  a 
person  who  was  agent  for  the  party  for 
whose  accommodation  the  bill  or  note  was 
made,  it  is  void  for  usury;  whether  the 
purchaser  knew,  or  did  not  know,  the 
character  of  the  note,  or  that  it  was  sold 
for  the  benefit  of  him  for  whose  accommo- 
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dation  it  was  made:  and  this  brings  us  to 
the  great  point  in  the  cause. 

I  have  already  stated  that,  if  the  pur- 
chaser knew  the  character  of  the  note,  and 
that  the  person  selling  it  was  the  agent  of 
the  party  for  whose  accommodation  it  had 
been  made,  and  purchased  it,  with  such 
knowledge,  at  a  discount  greater  than  legal 
interest,  it  would  be  void  for  usury.  And 
this  was  admitted  by  both  of  the  Judges 
who  decided  the  case  of  Taylor  v.  Bruce. 
It  would  be  usury,  because,  the  purchaser, 
knowing  the  facts  above  mentioned,  could 
stand  in  no  better  situation  than  if  he  had 
purchased  the  note  directly  from  the  prin- 
cipal. Dealing  with  a  known  agent,  is  deal- 
ing with  the  principal.  And  if  the  purchase 
had  been  made  directly  from  the  principal, 
it  would  be  clear  usury ;  because,  the  note 
being  merely  for  accommodation,  was  not, 
as  between  the  parties  to  it,  the  evidence 
of  any  subsisting  debt.  It  was,  conse- 
quently, as  to  them,  not  an  available  note, 
nor  could  any  action,  as  between  them,  be 
maintained  upon  it.  It  has  no  legal  exist- 
ence until  it  is  negotiated  for  value.  And 
if  it  be  negotiated  directly  by  the  party 
for  whose  accommodation  it  was 
412  *made,  to  a  person  acquainted  with 
the  facts  of  the  case,  on  a  contract 
to  receive  for  it  less  than  its  nominal 
amount,  discounting  the  legal  interest,  it 
would  not  differ  in  any  substantial  re- 
spect from  the  present  advance,  of  money, 
on  a  contract,  that  in  *  consideration 
of  the  advance,  the  person  receiving 
it,  should  give  his  obligation  to  the 
party  making  the  advance,  to  pay  him 
at  a  future  day,  a  sum  greater  than  the  sum 
received  and  legal  interest.  This  last 
transaction  would  be  a  direct  loan  at 
illegal  interest ;  and  as  the  negotiation  of 
the  note,  under  the  circumstances  sup- 
posed, does  not  substantially  differ  fron; 
it,  the  law  infers  that  the  party  really  in- 
tended a  usurious  loan,  and  resorted  to  the 
sale  of  the  note,  as  a  shift  or  device  to 
conceal  it. 

But  how  stands  the  law,  if,  as  we  are 
forced  to  say  was  the  fact  in  the  present 
case,  the  purchaser  of  the  note  did  not  get 
it,  from  the  party  to  the  note,  but  from  a 
broker  in  the  market,  without  knowledge 
of  the  character  of  the  note,  and  without 
knowledge  of  the  person  for  whom  it  was 
sold? 

By  the  law  merchant,  which  has,  by 
adoption,  become  a  part  of  the  common 
law  of  the  land,  every  bill  of  exchange  im- 
ports, as  before  said,  a  fair  and  full  con- 
sideration ;  and  if  it  was  originally  made 
payable  to  bearer,  or  has  become  so  payable, 
by  having  been  endorsed  in  blank,  every 
bearer  or  holder,  be  he  agent,  trustee, 
finder  or  thief,  has  a  right  to  sell  it,  and 
to  transfer  it,  by  delivery.  In  no  case 
whatever,  is  the  person  disposed  to  pur- 
chase it,  bound  by  the  law  to  make  any 
enquiries  as  to  the  right  by  which  the 
bearer  or  holder  sells  it;  nor,  after  he  has 
purchased  it,  can  his  right  to  demand  and 
receive  its  amount  from  all  the  parties  to 
It,  be  objected  to  on  the  ground  that  the 
person  who  sold  it,  exceeded  his  authority, 
violated  his  trust,  or  that  having  only 
found  or  stolen  the  bill,  he  had  no   title  to 


it.  To  compel  the  purchaser  to  go  into  en- 
quiries as  to  the  consideration,  or  to  per- 
mit the  parties  to  the  bill  to  object  to  its 
payment,  on  any  of  the  grounds  stated, 
would  greatly  impair  the  negotiability  of 
bills    and    notes;    their  most    distiia- 

413  guishing,     '^most    useful,    and    most 
valued  feature.     Surely,  therefore,   a 

person  purchasing  such  a  bill  from  the 
holder  or  bearer,  must  regard  him  as  the 
owner,  and  deal  with  him  as  the  owner, 
even  if  he  be  a  broker;  unless,  indeed,  be 
had  actual  notice  of  the  real  owner.  And 
if  the  purchase  of  an  accommodation  bill 
or  note,  be  made  in  ignorance  of  the  char- 
acter of  the  note,  and  of  the  person  who  is 
the  real  owner,  and  be  made  at  a  discoant 
greater  than  legal  interest;  on  what  prin- 
ciple can  it  be  said  to  be  a  loan,  express 
or  implied;  without  which,  we  have  already 
seen,  there  can  be  no  usury?  If  to  be  a 
loan,  there  must  be  a  borrower  as  well  as  a 
lender.  To  whom  was  the  loan  made ;  who 
was  the  borrower  in  this  case?  Every  loan 
implies,  necessarily,  an  obligation  on  the 
borrower  to  return  the  money  received. 
But,  it  must  be  confessed  that,  in  this 
case,  the  transaction  imposed  no  obliga- 
tion on  Belches,  the  broker,  to  return  the 
money  he  received,  nor  to  be  liable  for  it, 
in  any  event,  or  in  any  manner  whatever. 
Nor  did  any  of  the  parties  intend  that  he 
should  be  so  liable.  The  parties  could  not, 
therefore,  have  intendejl  a  loan  and  bor- 
rowing, so  far  as  respects  the  broker. 

But,  it  is  contended,  that  it  was  a  loan 
as  to  Wilson  &  Orr.  In  the  case  of  Floyer 
V.  Edwards,  Douglass,  114,  Lord  Mansfield 
said  **that  the  view  of  the  parties  must  be 
ascertained,  in  order  to  satisfy  the  Court 
that  there  was  a  loan  and  borrowing." 
But,  how  is  "the  view  of  the  parties  to  be 
ascertained?'*  From  the  facts  of  the  trans- 
action, as  they  were  exhibited,  and  ap- 
peared to  the  parties,  at  the  time.  It  is  on 
this  principle,  that  the  purchaser  of  an  ac- 
commodation bill  or  note,  at  a  discount 
greater  than  legal  interest,  from  the  known 
agent  of  the  party  for  whose  accommoda- 
tion it  was  made,  is  held  to  be  usurious. 
In  such  a  case,  the  facts  of  the  transaction, 
as  they  appear  to  the  purchaser,  make 
known  to  him  that  he  is  advancing  his 
money  to  the  very  man  whose  bill  or  note 
he  gets,  and  that  the  bill  or  note  had  no 
legal  obligation  whatever,  until  he  received 
it.      The    Substance     and    nature    of 

414  such  a  transaction,  *is  nothing  more 
than  a  loan,  at  more  than  legal  in- 
terest, and  the  bill  or  note  a  security  for 
it;  and  that  was  the  real  intention  of  the 
parties.  If  the  facts  of  the  transaction, 
as  they  appeared  to  the  parties  at  the 
time,  are  to  be  examined,  for  ascertain- 
ing **the  view  of  the  parties,"  in  order  to 
satisfy  the  Court  that  the' transaction  was, 
in  its  '^nature  and  substance,"  different 
from  the  form  which  they  have  given  to  it, 
surely  the  same  examination  should  be  made 
for  ascertaining  **the  view  of  the  parties," 
in  order  to  satisfy  the  Court  that  the  trans- 
action was,  in  its  '^nature  and  substance," 
that  which  its  form  indicates.  Applying* 
this  test  to  this  transaction,  the  question 
as  to  a  loan  to  Wilson  &  Orr  is  at  an  end. 
Johnson  saw  a  note   importing  full  consid- 
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eration,  and  payable  to  bearer,  in  the 
hands  of  Belches,  a  broker.  He  knew  that 
Belches,  as  holder  or  bearer,  had  the  right 
to  sell  it,  and  to  transfer  it  by  delivery; 
and  that  any  person  had  the  right  to  pur- 
chase it  from  him  as  holder,  at  any  price 
that  might  be  agreed  upon,  provided 
Belches  did  not  make  himself  liable  to  re- 
turn a  greater  sum  than  the  sum  received, 
and  legal  interest.  Wilson  &  Orr  appeared 
not  in  the  transaction.  Johnson  knew  not 
that  they  had  any  interest  in  it.  How, 
under  such  circumstances,  is  it  possible 
that  Johnson,  in  exercising  an  acknowl- 
edged right  to  purchase  the  note  which 
Belches  had  an  acknowledged  right  to  sell, 
intended  to  lend  to  Wilson  &  Orr,  the 
money  which  he  paid  to  Belches  as  the 
price  of  the  note !  If  the  circumstances  of 
a  transaction  may  be  resorted  to  for  ascer- 
taining the  **view  of  the  parties,"  (and  it 
is  certainly  a  most  legitimate  source.) 
Johnson  iiitended  not  to  lend  his  money, 
but  to  buy  a  note.  And,  therefore,  the 
transaction  is  untainted  with  usury;  for, 
as  has  been  said  before,  there  can  be  no 
usury  where  there  is  no  loan.  I  do  not 
mean  to  say  that  if  Johnson  intended  to  do 
that,  which,  in  law,  amounts  to  a  loan,  his 
belief  that  it  was  a  purchase  and  not  a 
loan,  would  prevent  its  being  considered  a 
loan.      Ignorance   of    law    never   excuses. 

As  for  example,  if  A  wishing 
415      *to    raise  money,  were  to    make    his 

note  payable  to  B,  and  then  go 
to  B,  and  offer  to  sell  it  to  him, 
and  B,  supposing  that  a  man  might 
lawfully  sell  his  own  note,  were  to  give 
the  money  foi  it,  verily  believing  that 
he  was  purchasing  a  note,  and  not 
lending  his  money  on  the  security  of  a 
note;  this  would  unquestionab'y  be  a  loan,' 
on  the  ground  that  he  had  intentionally 
done  that  which  the  law  makes  a  loan. 
And  this  intention,  would,  if  the  note  were 
taken  at  too  high  discount,  be  a  corrupt 
intent,  sufficient  to  vacate  the  contract  un- 
der the  first  clause  of  the  law,  and  to  sub- 
ject him,  criminaliter,  to  the  penalty,  under 
the  second  clause,  if  the  usurious  gain  were 
received. 

The  argument  generally  relied  on,  in 
support  of  the  proposition  that  the  dis- 
counting an  accommodation  note  at  a 
greater  premium  than  legal  interest,  makes 
the  note  usurious  and  void,  is  usually 
stated  in  the  following  form;  '*as  none  of 
the  parties  to  the  note  could  maintain  an 
action  on  it,  as  among  themselves,  it  was 
not  an  available  security  until  it  was  dis- 
counted; and  if  the  discount  which  thus 
gave  it  being,  was  at  a  premium  greater 
than  legal  interest,  the  note  is  usurious 
and  void." 

It  is  certainly  true  that  accommodation 
paper  is  utterly  unavailable  as  a  security 
for  money,  until,  (in  the  language  of 
Chief  Justice  Abbot,)  ^*it  is  issued  or  ne- 
gotiated to  some  real  holder  for  valuable 
consideration;"  or  until,  (in  the  language 
of  Justice  Bailey,)  ^4t  is  issued  to  some 
person  who  can  make  a  valid  claim  upon 
it.-'  Downes  v.  Richardson,  5  Barn.  A 
Aid.  674;  7th  Com.  Law  Rep.  227.  The 
term  '* negotiation,"  when  applied  to  a  bill 
or  note,  includes,  as  I  understand  it,  every 


mode  of  transfer,  whether  of  sale  or  dis- 
count, by  endorsement  or  delivery.  It  is 
admitted,  therefore,  that  the  note  in  ques- 
tion was  never  an  available  security,  until 
it  was  transferred  to  William  R.  Johnson, 
at  a  discount  of  three  per  cent,  per  month. 
But  it  does  not,  in  my  humble  judgment, 
follow,  that  the  note  is,  therefore,  usurious 
and  void.  It  is  rather,  (I  say  it  with 
great      deference,)      an    assumption 

416  *of   the  very    point    in    controversy, 
and  which  is  required   to   be    proved. 

The  note  was  unavailable  before  it  was 
negotiated  for  value.  But  whether  the  note 
was  vaid  and  available  afterwards,  or  void 
for  usury,  depended,  not  upon  the  rate  of 
discount,  but  upon  the  ^character  of  the 
negotiation  as  a  contract *of  sale,  or  a  con- 
tract of  loan.  If  the  negotiation  was  a 
contract  of  loan,  then,  if  the  rate  of  dis- 
count was  higher  than  the  legal  rate,  the 
note  would  be  usurious  and  void.  But,  if 
the  negotiation  was  a  contract  of  sale,  ^*out 
and  out,"  that  is,  on  the  sole  credit  of  the 
names  already  on  the  note,  the  sale  was 
valid,  whatever  was  the  rate  of  discount ; 
and  the  note  is  a  valid  and  available  security 
in  the  hands  of  the  purchaser.  For,  by  the 
rules  of  the  law  merchant,  every  bill  imports 
a  consideration  not  to  be  questioned,  in  the 
hands  of  a  purchaser  for  valuable  consider- 
ation ;  every  endorser  in  blank,  of  a  bill  of 
exchange,  even  if  the  bill  was  an  accom- 
modation bill,  makes  it,  thereby,  payable 
to  bearer,  and  enables  a  purchaser  for  val- 
uable consideration,  to  deal  with  him  as 
owner;  and  the  holder  may,  consequently, 
transfer  it,  by  delivery,  to  such  purchaser, 
in  the  same  manner,  and  as  effectually,  as 
if  he  were  the  owner  of  the  bill,  and  as  if 
the  bill  had  been  originally  given  for  full 
value.  Therefore,  the  mere  circumstance 
of  the  bill  having  been  transferred  for  less 
than  its  nominal  amount,  deducting  legal 
interest,  is  no  objection  to  the  validit}^  of 
the  bill ;  unless  the  case  can  be  brought 
within  the  statute  of  usury.  But,  that 
statute  applies  to  those  cases  only  where 
the  transfer  was  made  under  such  circum- 
stances that  the  law  considers  the  transac- 
tion a  loan,  and  the  bill  a  mere  security 
for  the  loan :  and  I  refer  to  a  former  part 
of  this  opinion,  where  I  endeavoured  to 
shew,  that  the  purchase  of  an  accommoda- 
tion note  or  bill,  at  a  greater  rate  of  dis- 
count than  legal  interest,  even  from  the 
agent  of  the  person  for  whose  accommoda- 
tion the  note  or  bill  was  made,  is  a  real 
purchase,  and  not  a  loan ;  provided  the 
purchaser  did  not  know  the  character  of  the 
note  or  bill,  nor  that  the  person  with 

417  whom    he    dealt,  *was    the    agent  of 
the  person  for  whose  benefit  the  note 

or  bill  had  been  made. 

But,  it  is  said,  that  the  case  of  a  security 
avoided  by  the  statute  of  usury,  is  an  ex- 
ception to  the  rules  of  the  law  merchant ; 
and  that,  therefore,  the  rules  of  the  law 
merchant  do  not  apply  to  a  case  where  the 
defence  is  usury. 

I  readily  grant,  that  the  statute  of 
usury  dose  constitute  an  exception  to  the 
rules  of  the  law  merchant,  and  that  so  far 
as  the  exception  extends,  (but  no  farther,) 
the  rules  of  that  law  do  not  apply  to  cases 
where  the  defence  is  usury* 
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Bnt,  how  far  does  the  exceptioa  extend? 
To  detertniae  this,  we  must  ^rst  ascertain 
the  rule,  and  then  the  exception. 

By  the  law  merchant,  it  was  not  allowed 
to  a  party  to  a  bill,  to  object,  as  against  a 
purchaser  for  value,  the  want  of  a  consid- 
eration ;  nor  was  it  allowed  to  him  to  ob- 
ject, as  against  any  body,  that  the  bill  had 
been  given  for  a  usurious  consideration. 
Thus  stood  the  law  merchant  until  the 
statute  of  Elizabeth  avoided  all  contracts 
founded  on  a  usurious  consideration.  But, 
the  statute  made  no  other  change  in  the 
law  merchant,  and  of  course,  constitutes 
no  farther  exception  to  it,  than  to  allow 
the  party  to  a  bill,  to  object,  as  against 
every  body,  that  the  bill  had  been  given 
for  the  illegal  consideration  of  usury,  and 
was  therefore  void.  I  admit,  however,  that 
the  statute  having  allowed  him  to  plead  the 
usury  in  bar,  it  allows  him  also  to  give  evi- 
dence of  every  fact  that  will  conduce  to 
prove  the  usury.  Thus,  where  the  bill  waa 
an  accommodation  bill,  and  was  sold  by 
the  agent  of  the  party  for  whose  accom- 
modation it  was  made,  the  defendant  will 
be  allowed  to  prove  both  the  want  of  con- 
sideration, and  the  agency  of  the  broker, 
in  all  cases  where  those  facts  will  conduce 
to  prove  the  usury ;  as,  for  example,  where 
they  were  known  to  the  person  purchasing 
the  bill.  In  that  case,  they  do  conduce 
to  prove  the  usury;  because,  they  prove 
that  his  real  intention  was  to  lend  his 
money,  and  not  to  buy  a  bill,  in  the  way 
of  them.  But,  where  those  facts 
418  do  not  conduce  *to  prove  the  usury, 
they  will  be  excluded;  as,  for  exam- 
ple, were  the  agency  and  the  want  of  con- 
sideration were  unknown  to  the  purchaser. 
In  such  case,  they  do  not  conduce  to  prove 
the  usury;  because,  the  question,  whether 
usury, or  no  usury,  depends  upon  the  in- 
tention to  lend:  and  it  is  impossible  that  a 
man's  intention  can  be  proved,  in  the 
slightest  degree,  by  facts  of  which  he  had 
no  knowledge. 

I  have  not  been  able  to  find  a  single 
case,  in  any  English  Court  of  Justice,  where 
the  transfer  of  an  accommodation  bill  has 
been  decided  to  be  usurious  and  void, 
merely  on  the  ground  that  it  was  trans- 
ferred by  the  agent  of  the  party  for  whose 
accommodation  it  was  made,  at  a  discount 
greater  than  legal  interest.  There  has  not 
been  a  dictum  to  that  effect;  so  far,  at 
least,  as  I  have  observed.  Knowledge  in 
the  purchaser,  of  the  character  of  the  bill, 
and  of  the  agency  of  the  seller,  are  consid- 
ered in  England,  to  be  indispensable  req- 
uisites, to  constitute  usury  in  such  cases. 
On  this  point,  the  case  of  The  King  v. 
Ridge,  4  Price's  Reports,  50,  is  an  express 
authority,  directly  in  point.  The  argu- 
ments of  the  bench  and  bar  appear  to  me, 
to  throw  much  light  on  this  question,  so 
much  controverted  in  Virginia.  Consider- 
ing the  case  as  very  important,  and  en- 
titled to  great  respect,  and,  as  the  book 
containing  it  is  very  dear,  and  very  rare, 
(I  have  not  heard  of  a  copy  of  it  in  any 
library  or  in  any  book-store  in  Virginia,) 
I  shall  request  our  reporter  to  publish  the 
case  at  large,  in  a  note,  or  in  his  Appendix, 
from  a  manuscript  copy  which  I  obtained 
from  Philadelphia,  through  the  agency  of  a 


friend,  and  which,  I  believe  to  be  correct. 
I  forbear,  therefore,  to  make  any  farther 
remark  upon  it.* 

As    to   the  cases   of  Dagnal  v.    Wylie,  2 

Campbell,    33;  Jones   v.  Davison,    1  Holt, 

256;  3  Com.  Law  Rep.  92;  Young  v.  Wright, 

1    Campbell,  139,  and  Ackland  v.  Pearce,  2 

Campbell,  599 ;  I  have  examined  them 

419  with    Vreat   attention;    but     I    can 
perceive    nothing  in  the  grounds   on 

which  the  Judges  themselves  put  their 
decisions,  calculated  in  any  manner,  to 
shake  my  confidence  in  the  principles  on 
which  the  cases  of  The  King  v.  Ridge, 
and  Taylor  v.  Bruce,  were  decided. 

It  is  true,  that  the  great  principle,  in- 
volved in  this  case,  has  been  settled  in 
New  York,  differently  from  The  King  v. 
Ridge,  and  Taylor  v.  Bruce.  I  have  very 
great  respect  for  the  decisions  of  the  Courts 
of  that  State,  and  generally,  I  derive  profit 
as  well  as  satisfaction  from  consulting 
them.  I  have  considered  all  their  cases 
upon  this  point,  but  have  not  been  con- 
vinced by  them.  And,  great  as  is  my  re- 
spect for  them, I  cannot  sacrifice  to  them 
the  convictions  of  my  own  judgment; 
backed  ast  they  are  by  the  uniform  decisions 
of  the  English  Courts. 

My  brother  Judges  have  discussed  at 
great  length  another  question,  which  is 
this :  If  the  note  in  this  case  could  be  re- 
garded as  an  available  security,  as  between 
the  parties  to  it,  and  had  been  endorsed,, 
at  a  discount  greater  than  legal  interest, 
by  the  payee,  to  a  person  who  afterwards 
transferred  it  to  a  bona  fide  holder,  could 
such  holder  recover  in  the  bill? 

This  question,  although  made,  does  not 
judicially  arise  in  the  case.  The  note  did 
not  pass  from  the  payee  to  the  person  who 
paid  the  money,  nor  was  there  any  con- 
tract of  endorsement  between  them.  But 
if,  as  the  question  supposes,  the  note  had 
passed  from  the  payee  to  the  person  who 
paid  the  money,  on  a  contract  of  endorse- 
ment, by  which  the  payee  received,  for  the 
bill,  less  than  its  nominal  amount,  deduct- 
ing legal  interest,  I  should  be  decidedly  of 
opinion  that  the  endorsement  was  usurious 
and  void,  on  the  ground  mentioned  by 
Bailey,  Justice,  in  Lowes  v.  Mazaredo, 
Comyn's  Usury,  181,  that  **every  endorse- 
ment is  considered  in  law  as  a  new  draw- 
ing." And  as  every  holder  subsequent  to 
the  payee,  must  claim  through  the  en- 
dorsement of  the  payee,  he  could  not,  if 
that  were    void,  recover   on    the  bill. 

420  This  point  was  settled    in  *Lowes  v. 
Mazaredo ;  and  I  entirely  approve   of 

that     decision.     My    brothers     Carr    and 
Green,  have    taken  extensive  views  of  this 
point,  in  which  I  concur. 
I  think  the  judgment  should  be  affirmed. 

The  PRESIDENT. 

It  is  somewhat  to  be  regretted,  that  the 
point  decided  by  this  Court,  in  the  case  of 
Taylor  v.  Bruce,  Gilmer,  42,  upon  two 
very  elaborate  and  able  arguments  by  the 
bar,  is  to  be  re-viewed  in  this  case,  in 
which  there  has  been  no  argument,  there 
being  no  counsel  on  either  side.  Under 
these  circumstances,  I  might  content  my- 
self by    referring  to    my   opinion    in    that 


•See  Appendix,  No.  2. 
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ca^e;  an  opinion  formed  on  as  much  light 
as  I  have  now  before  me*  and  npon  as  labor- 
ious and  deliberate  consideration  as  I  am 
capable  of  devoting  to  any  case.  I  shall, 
however,  without  pretending  to  enter  into 
a  very  elaborate  discussion  of  all  the  cases 
that  are  supposed  to  have  any  application 
to  it,  confine  myself  to  a  few  remarks  on 
the  principle,  on  which  the  case  to  be  re- 
viewed was  decided,  and  to  the  few  cases 
really  applicable  to  it. 

It  must  be  admitted,  I  think,  that  a  note, 
such  as  those  in  the  case  alluded  to,  and 
the  one  in  the  case  before  us,  in  the  hands 
of  a  party  who  was  the  legal  owner  of  it, 
as  regarded  the  purchaser,  might  be  pur- 
chased for  less  than  its  face,  without  the 
imputation  of  usury ,  and  that  the  parties 
to  it  woold  be  estopped,  by  the  law  mer- 
chant, to  say,  in  a  suit  upon  it,  that  it  was 
without  consideration,  or  tainted  with 
fraud.  The  negotiable  character,  imparted 
to  it  by  the  law  merchant,  it  must  be  ad- 
mitted, forbids  such  defence.  Upon  these 
premises,  the  first  question  in  the  case  of 
Taylor,  &c.  v.  Bruce,  was  whether,  though 
in  fact  the  notes  in  that  case  were  made  to 
raise  money  on,  the  defendants  could  avail 
themselves  of  the  plea  of  usury,  against  a 
party  totally  ignorant  of  the  purposes  for 
which  the  notes  were  made,  and  who  had 
paid  value'  for  them ;  whether  the  policy  of 
the  act  against  usury  must  not  only 
421  *prevail  over  the  policy  of  the  law  mer- 
chant, but  was  so  strong  as  to  subject 
a  party  to  all  the  consequences  of  commit- 
ting usury,  in  the  absence  of  all  proof,  that 
he  was  intentionally  guilty ;  a  proceeding, 
directly  opposed  to  the  spirit  of  our  laws, 
and  reprobated  in  all  trials  for  the  breach 
of  them. 

In  considering  that  question,  though  it 
was  admitted  upon  principle  and  authority, 
that  a  contract,  usurious  in  its  inception, 
must  be  held  to  be  void  in  the  hands  of  a 
fair  bolder,  as  against  the  parties  to  it,  yet 
it  was  thought  by  a  majority  of  the  Judges, 
that  in  a  case  in  which  the  usury  was  not 
consummated  before  the  sale  of  the  note, 
its  negotiable  character,  in  the  first  in- 
stance, ought  to  protect  it  from  the  plea  of 
usury ;  and  the  more  especially,  if  the  al- 
lowance of  the  plea  would  subject  a  party 
to  all  the  consequences  of  committing 
usury,  though  totally  ignorant  of  it  at  the 
time  he  purchased  the  note.  Many  cases 
were  cited  by  counsel  in  that  case,  and 
some  of  the  New- York  cases  much  relied  on. 
Upon  the  first  argument,  there  was  no  di- 
vision in  the  Court,  on  the  law  of  the  case. 
But  on  the  fact,  the  dissenting  Judge  be- 
lieved, on  the  evidence,  that  Bruce,  the 
purchaser  of  the  notes  from  the  broker, 
had  notice  of  the  purpose  for  which  they 
were  made,  and  that  he  was  purchasing 
from  the  maker;  and  on  the  second  argu- 
ment, which  is  reported,  it  is  very  evident 
that  that  impression  had  great  weight  in 
bringing  him  to  the  conclusion  on  the  law, 
to  which  he  finally  came. 

As  regards  Johnson,  who  purchased  the 
note  of  the  broker  in  this  case,  if  he  had 
knowledge  of  the  purpose  for  which  it  was 
made,  it  ought  to  have  been  found  by  the 
jury.  On  the  contrary,  I  think  ignorance  of 
the  purpose  for  which  the   note  was  made. 


suflBciently  appears  by  the  verdict.  If  any 
thing  was  to  be  inferred  from  the  fact, 
that  Belches,  who  sold  the  note  to  him, 
was  a  general  broker,  which  is  found  by 
the  jury,  or  from  any  other  fact  in  the  ver- 
dict, to  fix  the  fact  of  knowledge  of  the 
purpose  for  which  the  note  was  made, 

422  upon  him,  it  ought  to  have  been  '^found 
by  the  jury.  On  the  contrary,  the  ex- 
press finding  that  no  questions  were  asked, 
and  no  information  given,  negatives,  if  it 
were  necessary,  any  knowledge  in  Johnson, 
of  the  purpose  for  which  the  note  was  made. 

As  regards  the  purchase  by  Johnson, 
then,  the  question. is  precisely  the  one  de- 
cided in  the  case  alluded  to.  In  a  contest 
between  the  policy  of  the  law  against  usury, 
and  the  policy  of  the  law  merchant,  which 
gives  to  bills  their  negotiable  character,* 
a  defendant  ought  not  to  be  permitted  to 
avail  himself  of  usury,  as  a  sword  by  which 
to  injure  others,  as  in  the  case  of  Taylor, 
&c.  V.  Bruce,  (for  in  that  case  it  was  in 
evidence,  that  real  bona  fide  notes  might 
have  been  purchased  at  a  rate  not  higher 
than  the  notes  in  question, )  but  as  ar  shield 
with  which  to  protect  himself  against  the 
extortion  of  his  adversary.  The  rule 
caveat  emptor  does  not  apply  to  bills  and 
notes,  because  their  title  is  on  their  face ; 
their  negotiable  character  absolves  the  pur- 
chaser from  all  enquiries  beyond  the  paper 
itself.  They  are  not  affected  by  failure  of 
consideration,  or  by  fraud,  in  the  hands  of 
a  fair  purchaser  without  notice.  A  bill  or 
note  with  a  blank  endorsement,  is  a  bill 
or  note  payable  to  bearer,  and  passes  by 
delivery.  In  the  case  of  Lowe  v.  Waller, 
in  which  there  was  usury  in  the  concoction 
of  the  bill,  the  Court,  to  preserve  the  prin- 
ciple of  negotiability,  struggled  hard,  but 
was  compelled  to  yield  to  the  force  of  the 
statute  against  usury.  In  the  case  of  Parr 
V.  Eliason,  Lord  Kenyon  held,  that  inter- 
mediate usury,  between  an  endorser  and 
endorsee,  did  not  taint  the  contract  with 
usury  in  the  hands  of  a  bona  fide  holder. 
In  the  case  of  Lowes  v.  Mazaredo,  Lord 
Bllenborough  overruled  that  case,  and  in 
consequence  of  it,  such  was  the  shock  given 
the  negotiability  of  bills,  that  the  act  of 
58  George  S,  was  passed,  to  re-establish 
public  confidence  in  bills,  &c.  That  act 
declares,  that  no  bill  of  exchange  or  prom- 
issory note,  though  for  usurious  consid- 
eration, shall  be  void  in  the  hands  of  an 
endorsee  for  value,  unless  at  the  time  of 
his  discounting  it,  or  paying  the  consider- 
ation,    he     had     actual     notice     of 

423  *'the  usury.  This  act  reverses  the 
decision  of  Lowe  v.  Waller,  and  ex- 
cludes negotiable  paper,  almost  entirely, 
from  the  operation  of  the  statute  against 
usury.  This  act,  it  is  true,  is  not  in  force 
in  this  country,  and  i&  only  cited  to  shew 
the  state  of  the  contest  in  England,  to  sus- 
tain the  negotiability  of  bills,  against  the 
policy  of  the  law  against  upury. 

The  only  case  I  have  met  with,  which  is 
directly  in  point  to  the  case  before  us,  is 
the  case  of  The  King  v.  Ridge,  4  Price's 
Rep.  50.  The  facts  were,  that  Lord  Moira 
drew  four  bills  of  exchange,  payable  to  his 
own  order,  which  were  accepted  by  Ridge, 
his  Lordship's  regimental  agent.  They 
were  endorsed  generally  by    Lord    Moira, 
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and  by  his  agent.  Major  James,  handed 
to  the  house  of  Austin  A  Maund,  who  dis- 
counted them  at  usurious  interest.  The 
real  question  in  that  case  was,  whether  it 
was  a  sale  of  the  bills,  or  a  loan ;  and  it 
was  decided  to  be  the  latter,  on  the  express 
ground  that  Austin  &  Maund,  who  dis- 
counted them,  must  have  known  that  thej 
were  dealing  with  Lord  Moira  himself  for 
the  bills,  and  not  with  another,  who  might 
be  the  owner  of  them.  Among  others, 
Garrow,  Baron,  said,  the  confusion  which 
has  got  into  this  case,  proceeds  from  its 
having  been  at  one  time  considered,  that 
these  bills  were  sent  about  the  town,  to  be 
sold  for  what  could  be  got  for  them;  but 
the  fact  is,  that  this  paper  was  sent  by  the 
maker  to  those,  who  well  knew  its  precipe 
value,  to  get  that  value  for  it,  which  was 
done.  Toothing  had  been  given  by  Major 
James  for  it;  and  whether  the  transaction 
was  originally  good,  it  is  not  necessary  to 
enquire.  But  that  this  transaction,  as  be- 
tween Major  James,  the  acknowledged 
agent  of  Lord  Moira,  and  Austin  &  Maund, 
was  usurious  and  void,  there  can  be  no 
doubt.  That  it  was  nothing  but  a  loan  by 
Austin  &  Maund  to  Lord  Moira,  seems, 
from  the  facts,  very  clear.  But,  if  they 
had  not  known,  that  the  bills  were  the  bills 
of  Lord  Moira,  and  sent  by  Major  James, 
his  agent,  to  borrow  money   on  them,  it  is 

equally  clear  the  decision  would 
424      *have  been    a  different   one.     If,    as 

in  the  case  of  Taylor,  Ac.  v.  Bruce, 
they  had  been  sent  about  the  town,  to  be 
sold,  (as  for  ^11  that  appeared  in  that  case 
they  were,)  and  Austin  A  Maund  had  been 
totally  ignorant  to  whom  they  belonged,  as 
Bruce  was,  it  is  impossible  to  perceive  that 
the  transaction  would  have  been  condemned 
as  usurious;  unless,  indeed,  in  no  case  can 
a  bill  or  note  be  sold  for  less  than  its  face, 
without  subjecting  the  purchaser  to  the 
consequences  of  committing  usury. 

As  to  the  cases  in  which  a  party  pur- 
chasing a  contract,  usurious  in  its  inception 
or  concoction,  though  ignorant  of  the 
usury  at  the  time,  is  to  lose  hU  money, 
they  are  not  controverted.  They  have  no 
application  to  the  case  before  the  Court.  In 
such  cases,  he  is  not  condemned  as  an  us- 
urer, though  he  loses  his  money.  The 
usury  exists  anterior  to  his  purchase,  and 
is  not  consummated  by  his  purchase.  But 
even  in  these  cases,  it  will  be  found,  that 
before  the  passage  of  the  act  of  58  Geo. 
3d,  there  was  great  repugnance  in  the 
English  Judges,  to  subject  an  innocent 
purchaser  of  such  a  bill,  to  the  loss  of  his 
money.  In  the  case  of  Jones  v.  Davidson, 
Chief  Justice  Gibbs  said,  **I  can  never 
understand  the  equity  of  the  rule,  which 
has  so  long  obtained  under  the  statute,  that 
an  innocent  endorsee  shall  be  prevented 
from  recovering  on  a  bill  of  exchange, 
which  has  been  contaminated  in  its  crea- 
tion with  usury,  by  means  to  which  he  is 
not  privy,  and  of  which,  when  he  receives 
the  bill,  he  can  know  nothing.  I  own  I 
have  serious  doubts  on  this  construction  ; 
and  if  the  case  renders  it  necessary,  I  will 
reserve  the  point,  except  tor  usury  com- 
mitted by  the  parties  who  originally  create 
the  instrument.  If  the  parties  who  create 
the    instrument,    and    agree    to    put    their 


names  upon  it,  commit  usury,  it  is  reason- 
able that  they  should  answer  for  the  conse- 
quences; hut,  I  do  not  understand,  why 
the  security  should  be  avoided  in  the  hands 
of  one  who  takes  it  for  a  valid  considera- 
tion in  the  common  course  of  business." 
In  that  case,  A  agreed  to  give  B,  a  sum 
beyond   legal    interest,  to  get   a    bill 

425  discounted.    *C,  discounted  it  at  legal 
interest,    and   B,  endorsed  it.    Held, 

that  A,  could  not  defend  himself  against 
the  endorsee  of  C,  on  the  ground  of  usury 
between  him  and  B. 

These  cases,  as  before  remarked,  have  no 
application  to  the  one  before  us.  There  is 
an  important  difference  between  convicting 
a  party  of  usury,  and  subjecting  him  to  the 
loss  of  bis  monejr,  by  the  conviction  of 
others.  In  order  to  convict  a  party  of  us- 
ury, the  intention  to  commit  it  must  be 
wilful.  There  must  be  a  corrupt  agree- 
ment, and  not  a  true  and  just  intent.  In 
a  contract,  fair  upon  the  face  of  it  as  to 
himself,  he  cannot  unknowingly,  be  made 
the  instrument  of  others  to  commit  it ;  un- 
knowingly, not  as  to  the  law,  but  the 
facts,  on  which  he  proceeds  to  advance  his 
money.  The  technical  distinction  between 
what  is  called  a  perfect  bill  and  a  blanks 
ought  not  to  affect  him;  but  in  truth,  there 
is  nothing  in  it.  A  note  made  by  A,  and 
endorsed  by  B,  for  accommodation,  though 
of  no  binding  force  between  the  parties 
until  discounted,  is  not  a  blank  piece  of 
paper.  As  regards  everybody  else,  it  is  a 
binding  security,  and  when  sold  to  a  party 
without  notice,  neither  want  of  considera- 
tion, nor  fraud,  can  be  alleged  against  the 
holder.  To  allege  usury  in  the  purchaser 
who  discounts  at  more  than  legal  interest, 
though  real  busineHs  notes  might  be  pur- 
chased at  the  same  or  less  discount,  accord- 
ing to  circumstances,  and  to  subject  him  to 
the  penalty,  of  usury  would  be  to  interdict 
the  sale  of  bills  and  notes  altogether,  or  to 
put  him  on  enquiry,  which  would  change  the 
character  of  such  paper.  Nor  can  this  con- 
sequence be  avoided  by  any  construction  of 
the  act  against  usury. 

It  cannot  be  said,  that  the  contract  may 
be  avoided  under  the  first  section,  and  the 
party  remain  unaffected  by  the  second  sec- 
tion, if  he  receives  its  amount.  The  two 
sections  must  be  taken  together,  to  give 
any  validity  to  the  second.  It  must  be 
considered  as  applying  to  the  party  em- 
braced by  the  first.  That  section  avoids, 
the  contract  if  usurious;  and  the  second 
inflicts    the    penalty,    if    the    usury 

426  *is  received.  The  first  subjects  him 
to  the  charge  of  having  made  a  cor- 
rupt contract;  and  the  second  inflicts  the 
penalty.  Corrupt  intention  is  required  in 
both  parties.  Price  v.  Campbell,  2  Call» 
11.  That  it  is  a  legal  inference  from  the 
facts,  and  need  not  be  found  by  the  jury, 
is  admitted. 

Upon  the  whole,  I  think  the  case  of  Tay- 
lor, Ac.  v.  Bruce,  was  decided  on  correct 
principles,  and  that  the  case  before  us  must 
follow  its  fate,  and  the  judgment  be 
affirmed. 

Judgment  aftirmed.* 


♦Note.— The  judsrmentwas  afterwards  reversed, 
on  account  of  Interest  beinir  ^ven  on  the  costs  of 
protest.— Note  in  Original  Edition. 
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Heron  v.  Bank  of  the  United  SUtes.* 

Jane,  1827. 
Deed«-Record«tloa-5Utate.— By  tbc  act  of  1814.  a 
deed  cannot  be  proved  and  recorded  after  elffbt 
montbs  from  it» delivery,  in  tbe  Clerk's  Office:  but 
sucb  deed  muat  be  proved  in  open  Ck)arL  By  two 
Jadffes.  of  a  Ck>art  consisting  of  tbree. 

This  was  an  appeal  from  the  Williama- 
bnrg  Chancery  Conrt,  where  the  bank  of 
the  United  Btatea  filed  a  bill  against 
Heron,  Plnme  and  others,  to  set  aside  a 
deed  of  trust,  made  by  Heron  to  Plume  & 
Co.  which,  the  plaintiffs  alleged,  obstructed 
their  execution.  This  deed  was  impeached, 
first,  on  the  ground  of  fraud,  and  secondly, 
because  it  was  not  proved  and  recorded 
within  eight  months  from  its  delivery; 
and  then,  it  was  recorded  in  the  Clerk's 
office,  which  was  not  authorised  by  law. 
The  grounds  of  this  objection  will  fully 
appear  by  the  following  opinions. 

427  *The   Chancellor   decreed,  that  the 
deed*  should    be   set    aside,    as    void 

against  the  plaintiffs,  and  the  defendants 
appealed. 

Wickham,  for  the  appellant. 

Stanard,  for  the  appellees. 

June  IS.     JUDGE  CARR. 

In  the  Court  below,  the  appellees,  being 
judgment  creditors  of  Haron,  filed  a  bill 
against  him  and  Plume  &  Co.,  charging 
that  a  deed  of  trust,  made  by  Heron  to  Plume 
A  Co.  and  which  obstructed  the  execution 
of  the  plaintiffs,  was,  1st,  fraudulent;  2d, 
if  not  fraudulent,  that  it  was  void  as  to 
the  plaintiffs,  becaus<s  not  legally  recorded. 
The  Court  of  Chancery  decided  against  the 
deed  on  both  grounds.  I  will  consider  the 
last  point,  first. 

By  the'  early  laws  on  the  subject,  deeds 
are  directed  to  be  recorded,  in  the  General 
or  County  Courts  (not  restricting  it  to  the 
county  in  which  the  land  lay,)  within  six 
months.  In  1705,  they  were  required  to  be 
recorded  in  the  General  Court,  or  Court  of 
the  county  where  the  lands  lay,  within 
eight  months.  In  1785,  they  are  directed  to 
be  recorded  before  the  General  Court,  or 
Court  of  the  county,  city  or  corporation, 
where  the  lands  lay,  within   eight  months. 

When  District  Courts  were  created,  the 
power  was  given  to  those  Courts,  for  lands 
within  the  district;  and  when  the  Superior 
Conrt  system  succeeded,  the  power  was 
given  to  those  Courts  also,  for  lands  within 
the  county.  But  in  all  these  casea,  the 
power  was  vested  in  the  Court,  and  not  in 
any  officer;  and  the  probate  and  order  for 
recording,  were  always  made  in  open  Court. 
Nor  was  there  any  statutory  power  of  re- 
cording, given  to  Courts,  after  the  lapse  of 
eight  months  from  the  delivery  of  the  deed. 
Courts  of  record  might,  and  did,  exercise 
the  common  law  power,  of  spreading 
conveyances   and  other   instruments 

428  *upon  their  records,  for  safekeeping; 
and  the  inspeximus  would  be  evidence 

of  the  execution  of  the  deed,  against  the 
grantor  and  those  claiming  under  him,  if 
the  deed  were  recorded  on  his  acknowledg- 
ment; but,  such  a  deed  could  claim  none  of 
the  privileges  of  a  deed  recorded  under  the 
statute. 
In  the  session  of  1813,    a  law    passed,  by 


•f 


*Por  iMOBOflrrspbIc  note  on  Recording  Acts.  Me  end 


the  first  section  of  which  it  is  enacted^ 
*^that  the  clerks  of  the  several  County  and 
Corporation  Courts,  &c.  are  authorised  and 
required  to  admit  to  record,  at  any  time 
within  the  period,  and  in  tbe  form,  now 
required  by  law,  any  conveyance,  either  on 
the  acknowledgment  of  the  party,  or  the 
proof  on  oath  of  such  acknowledgment,  by 
the  legal  number  of  witnesses  thereto,  made 
in  the  office  of  the  respective  clerks ;  and 
that  any  conveyance  so  recorded,  shall 
have  the  same  legal  validity,  in  all  respects, 
as  if  it  were  proved  in  open  Court."  It 
is  under  this  law,  that  the  question  arises. 
The  deed  from  Heron  to  Plume  &  Co., 
besrs  date  on  the  1st  of  September,  1817, 
and  was  admitted  to  record  in  the  clerk's 
office,  on  the  15th  of  February,  1819 ;  nearly 
18  months  after  its  date.  Was  this  deed 
legally  recorded?  Had  the  clerk  power, 
after  the  lapse  of  eight  months  from  its 
date,  to  take  probate  of  the  deed,  in  his 
office?  This  is  purely  a  question  of  con- 
struction ;  and  before  entering  upon  it,  I 
will  avail  myself  of  the  remarks  of  C.  J. 
Willes,  in  Coleman  v.  Cook,  1  Willes'  Rep. 
397,  which  seem  to  me  very  sound.  **When 
the  words  of  an  act  are  doubtful  and  uncer- 
tain, it  is  proper  to  enquire  what  was  the 
intent  of  the  Legislature;  but,  it  is  very 
dangerous  for  Judges  to  launch  out  too  far, 
in  searching  into  the  intent  of  the  Legis- 
lature, when  th^y  have  expressed  them- 
selves in  plain  and  clear  words." 

The  law  I  have  quoted,  vests  a  new  power 
in  clerks;  a  power  to  admit  deeds  to  record 
in  their  offices.  But,  this  power  is  limited 
both  as  to  time  and  manner.  They  may 
record  deeds  in  their  offices,  **at  any 
time,  within  the  period,, and  in  the  form, 
now  required  by  law."  These  are 
429  'important  limitations.  It  is  im- 
possible to  suppose,  that  they  crept 
into  the  law  oy  accident;  and  if  the  Leg- 
islature intended  to  use  them,  it  could  be 
but  in  one  sense.  Strike  out  all  these  words 
of  restriction,  and  the  clerks  are  unlimited. 
Retain  them,  and  they  can  record  deeds 
in  their  office,  only  within  eight  months 
from  the  delivery;  and  in  the  form  now 
required  by  law.  The  form  required,  is, 
t^e  acknowledgment  of  the  party,  or  proof 
by  three  witnesses.  If  the  clerk  can  dis- 
pense with  one  of  these  limitations,  why 
not  with  the  other?  If  he  is  not  confined 
to  the  time  prescribed,  why  is  he  to  the 
form?  If  he  may  record  deeds  after  the 
expiration  of  eight  months,  why  not  with- 
out proof  by  witnesses,  or  acknowledgment 
by  the  party.  The  time  and  the  form  are 
equally  clear  and  definite.  It  is  just  as 
palpable,  that  by  the  words  of  the  act,  the 
deed  must  be  presented  within  eight  months, 
as  that  it  must  be  proved  or  acknowledged ; 
and  the  power,  which  can  dispense  with 
one  of  these  provisions,  may,  without  diffi- 
culty, disregard  the  other.  That  the  re- 
striction as  to  time,  was  not  introduced 
without  design,  the  second  section  of  the 
law  is  strong  to  show.  By  that,  a  deed 
may  be  recorded  on  tbe  certificate  of  two 
magistrates,  endorsed  that  it  has  been  duly 
acknowledged  before  them  by  the  party, 
and  that  he  desires  it  may  be  recorded ; 
**  provided,  that  such  a  deed,  with  such 
certificate,  be  delivered  to  the  clerk,  within 
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the  period  now  allowed  bj  law."  Here  is 
a  proviso,  the  express  and  sole  purpose  of 
which  is,  to  limit  the  power  of  recording 
those  deeds  within  the  clause,  to  eight 
months ;  shewing  the  settled  purpose  of  the 
Legislature  to  tie  up  these  new  powers 
given  to  clerks  and  magistrates;  and 
this  knot  can  only  be  untied,  eo  ligamine 
quo  ligatur,  however  judicial  usurpation 
may  attempt  to  cut  it. 

The  7th  section  of  this  law  enacts,  *Uhat 

any   conveyance,  which  shall   hereafter  be 

recorded,  after  the  expiration    of  the    time 

now  allowed  by  law  for  recording  the  same, 

shall  take  effect,  and  be  valid  in  law, 

430  as  to  creditors  *and  subsequent  pur- 
chasers, from  the  time  of  such  re- 
cording, and  from  that  time  only."  It  was 
strongly  contended  in  the  argument,  that 
this  section  gave  to  clerks,  by  implication, 
the  power  of  recording  deeds  in  their  ofiBce, 
after  the  lapse  of  eight  months.  The 
special  and  sole  object  of  the  first  section 
was,  to  vest  this  new  power  in  the  clerks. 
In  doing  this,  the  legislative  mind  was, 
of  necessity,  directly  turned  to  the  nature 
and  extent  of  the  power  to  be  given.  Ac- 
cordingly, the  first  section  describes  that 
power  exactly,  and  limits  it  to  eight 
months.  Would  it  not  seem  very  extraor- 
dinary, that  a  subsequent  section  of  the 
same  law  should  take  away  this  limit :  that 
of  the  same  statute,  one  section  should  en- 
act, that  the  clerks  shall  not  record  deeds 
after  eight  months;  and  another,  that  the 
clerks  shall  record  deeds  after  eight  months? 
If  the  legislative  intent  had  changed  in 
the  course  of  discussion,  before  passing  the 
act,  would  they  not  have  evinced  that 
change  by  striking  out  the  words  of  limita- 
tion in  the  first  section,  rather  than  by 
letting  them  stand,  and  inserting  a  subse- 
quent section  to  repeal  them ;  thus  exhibit- 
ing the  unseemly  spectacle  of  two  sections 
in  the  same  act,  in  direct  conflict  with 
each  other?  Ought  not  the  words  to  be 
most  clear,  and  the  contradiction  most  pos- 
itive and  direct,  which  would  justify  us  in 
attributing  such  a  course  to  the  Legislature? 
And  would  it  not  violate  every  rule  of 
sound  construction,  to  tcpeal  the  first  sec- 
tion, expressly  limiting  the  power  of  the 
clerks  to  eight  months,  by  a  subsequent 
section,  which  does  not  mention  them  at 
alt,  and  can  only  apply  to  them  by  implica- 
tion ;  an  implication,  not  necessary  to  the 
operation  of  the  7th  section,  nor,  in  my 
opinion,  even  plausible  in  itself?  Not 
necessary,  because,  though  we  should  de- 
cide that  the  clerks  could  not  record  deeds 
after  eight  months,  the  power  of  the  Courts 
to  record  them  would  still  remain,  and 
would  be  fully  suflficient  to  meet  the  mis- 
chief, for  which  the  7th  section  meant  to 
provide:  Not  plausible,  because,  in  the 
construction    of    a  statute,    we  must    take 

into  view  all  its  different   parts;  and 

431  when,  in  one  section  *]t  is  said,  that 
clerks   shall   not   record    deeds   after 

eight  months,  and  in  another,  that  deeds, 
recorded  after  eight  months,  shall  be  valid, 
we  must  suppose  that  the  Legislature 
meant,  in  the  last  case,  those  deeds,  which 
Courts  were  always  in  the  habit  of  admit- 
ting to  record,  under  their  common  law 
power. 


In  the  revision  of  1819,  there  is  a  clear  leg- 
islative exposition  of  the  act  of  1813.  The 
first  section  is  re-enacted  verbatim,  except 
with  the  omission  of  the  words,  ** within 
the  period,"  &c. ;  making  the  section  read 
thus;  **The  clerks  are  authorised,  at  any 
time,  to  admit  to  record  deeds,"  &c. ;  thus 
shewing  the  idea  of  the  Legislature,  that 
a  law  was  necessary  to  expunge  those 
words,  with  this  Court  is  asked  to  expunge 
by  construction ;  and  which  must  be  ex- 
punged, in  some  way,  before  that  power  can 
be  considered  unlimited  as  to  time,  which 
they  expressly  limit  to  eight  months. 

The  5th  section  of  the  law  of  1813  directs, 
that  after  the  1st  of  November,  1814,  deeds 
shall  be  recorded  in  the  County  and  Corpo- 
ration Courts  only.  This  arrested  the 
progress  of  many  deeds,  which  had  been 
lodged  and  partly  proved,  in  the  General 
Court,  District  Courts,  and  Superior  Courts. 
To  remedy  this  evil,  the  act  of  1814,  (Ses- 
sions Acts,  p.  75,)  enacts,  that  it  shall  be 
lawful  for  the  General  Court  and  the  sev- 
eral Superior  Courts  of  law,  to  receive 
further  proof  of  such  deeds,  and  to  admit 
the  same  to  record.  It  was  insisted  by  the 
counsel  for  the  appellants,  that  this  law 
strengthened  the  construction  he  contended 
for;  and  he  asked,  might  not  these  deeds, 
though  over  eight  months  old,  be  proved 
and  recorded  under  the  7th  section  of  the 
law  of  1813?  It  would  seem  that  the  Legis- 
lature thought  not ;  else,  why  pass  another 
law,  providing  for  their  probate  and  admis- 
sion to  record?  And  it  is  very  clear  to  me, 
that  under  this  last  law,  the  clerks  of  the 
General  and  Superior  Courts  cannot  receive 
proof  of  these  deeds  in  their  offices,  be- 
cause the  law  expressly  confines  the  probate 
to  those  Courts  themselves.  Why  the 
432  law,  *either  in  this  case,  or  that  of 
deeds  over  eight  months  old,  should 
confine  the  probate  to  the  Courts,  in  ex- 
clusion of  the  clerks,  it  mignt  be  difficult 
to  say;  nor  can  the  reason  be  sought 
after,  where  the  law  is  clear.  In  anch 
cases,  it  is  enough  for  the  Judge  to  say  ita 
lex.  We  decided,  very  lately,  a  case  un- 
der this  same  law  of  1813,  which  exempli- 
fies this  doctrine.  The  5th  section  directs, 
that  deeds  respecting  the  title  of  personal 
property,  shall  be  recorded  in  the  Court  of 
that  county,  in  which  the  property  shall 
remain.  No  doubt,  the  word  corporation 
was  omitted  by  accident;  and  the  revision 
of  1819  supplied  it.  Yet,  as  it  was  not  in 
the  law,  we  decided  without  hesitation, 
that  a  deed  for  slaves,  recorded  in  the  Cor- 
poration Court  of  Richmond,  where  all  the 
parties  lived,  and  where  a  recording  was 
best  for  every  purpose  of  notice,  was  void  as 
to  creditors ;  and  this  upon  the  ground,  that 
the  law  being  clear,  we  had  nothing  to  do 
with  the  reason  or  propriety  of  it. 

Upon  this  view  of  the  case,  I  am  of  opin- 
ion, that  the  deed,  as  to  the  plaintiffs  who 
are  judgment  creditors,  is  to  be  taken  as 
an  unrecorded  deed,  and  void.  Being 
against  the  appellants  on  this  ground,  it  is 
unnecessary  to  consider  the  question  of 
fraud. 

I  think  the  decree  of  the  Court  below, 
should  be  affirmed. 

JUDGE  COALTER. 

The  act  of  1813,  ch.  10,  provides    by   the 
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first  section,  that  the  clerks  of  the  several 
county  and  corporation  Courts,  and  their 
deputies,  be  authorised  and  required  to 
admit  to  record,  at  any  time  within  the 
period,  and  in  the  form  now  required  by 
law,  asy  conveyance,  either  on  the  ac- 
Icnowledgment  of  the  party,  or  the  proof  on 
oath  by  the  legal  number  of  witnesses 
thereto,  &c. ;  and  that  any  conveyance,  so 
recorded,  shall  have  the  same  legal  validity, 
Ac,  as  if  proved  in  open  Court. 

The  3d  section  requires  the  clerks  on  the 

tirst  day   of  every    term,  to   return   to  the 

Court  a  correct  list  of  all  conveyances 

433  *by  them  admitted  to  record,  in  man- 
ner  aforesaid,    since    the   term    last 

preceding;  specifying  therein,  the  proof  or 
acknowledgment  of  such  conveyances,  &c. 
and  a  description  of  the  conveyance,  by 
the  names  of  the  parties  thereto,  &c. ;  and 
when  the  list  has  been  inspected  by  the 
Court,  it  is  to  be  inserted  in  the  minutes, 
Ac. 

The  7th  section  provides,  that  any  con- 
veyance which  shall  hereafter  be  recorded, 
after  the  expiration  of  the  time  now  al- 
lowed by  law  for  recording  the  same,  shall 
take  effect  and  be  valid  in  law,  as  to  cred- 
itors and  subsequent  purchasers,  from  the 
time  of  such  recording,  and  from  that  time 
only. 

In  thib  case,  the  deed,  under  which  the 
appellant  claims,  was  executed  on  the  l«t 
of  September,  1817,  and  was  proved  and 
recorded  in  the  clerk's  office,  on  the  oath 
of  three  witnesses,  on  the  15th  of  February, 
1819,  (a  few  days  before  the  passage  of 
the  act  of  1819,  on  this  subject;)  and  the 
question  is,  whether  it  is  a  deed  duly  re- 
corded? 

This  act  is  amendatory  of  the  act  of  1792, 
regulating  conveyances;  and  the  first  two 
sections  of  those  acts,  read  together,  would 
be  this ;  that  no  estate  of  inheritance,  &c. 
shall  be  conveyed,  unless  by  deed,  &c. ; 
nor  shall  such  conveyance  be  good  against 
a  purchaser,  &c.  unless  it  be  acknowledged 
by  the  party,  or  proved  by  three  witnesses, 
before  the  Court,  or  in  the  clerk's  office, 
before  the  clerk  or  his  deputy,  of  that 
county,  city,  or  corporation,  where  the  land 
lies,  and  within  eight  months  after  the 
time  of  sealing  or  delivery. 

Had  the  act  of  1813,  contained  no  other 
provision,  than  is  found  in  the  1st  and 
3d  sections,  it  would  have  been  so  read  and 
construed;  and  then  this  deed,  whether 
proved  after  the  eight  months,  either  be- 
fore the  Court  or  in  the  clerk's  office,  would 
not  have  been  good  against  the  creditors. 
The  clerk  was  simply  invested  with  the 
same  power,  that  the  Court  before  had,  of 
taking  the  acknowledgment  on  proof,  and 
admitting  the  deed  to  record.  The  power  in 
neither    could  be    called  judicial,    in 

434  the  strict  sense ;    for,  •there    was  no 
day  given    to   any    party    interested 

in  contesting  the  regularity  of  the  proceed- 
ings; nor  would  they  be  precluded  from 
doing  so  thereafter.  The  object  was,  to 
relieve  the  Court  during  term  time,  of  the 
presstire  at  the  clerk's  table  in  taking  proof 
and  acknowledgment  of  deeds,  which  wds 
always  done  by  the  clerk  as  a  matter  of 
course,  without  any  application  to  the 
Court.     It  was,  in  shott,  to  enable  him    to 


do  in  the  office,  what  he  was  in  the  con* 
stant  habit  of  doing  at  the  clerk's  table, 
without  the  interference  or  even  knowledge 
of  the  Court,  until  it  was  announced  in 
reading  the  minutes.  The  publicity  given 
to  the  business  by  its  being  done  in 
Court,  and  read  in  the  minutes,  was  sup- 
plied by  the  list  directed  in  the  3d  section. 
So  far  as  this  goes,  then,  the  plain  object 
and  effect  of  the  law  was  to  give  the  clerk 
in  the  office,  the  same  power  as  the  clerk  in 
the  Court. 

Suppose  the  law  had  stopped  here,  and 
that  at  a  succeeding  session,  the  7th  sec- 
tion had  been  enacted,  as  a  distinct  law. 
What  would  have  been  its  construction? 
It  seems  to  me,  we  would  have  said  this : 
The  legislature,  in  the  laws  previous  to 
that  of  1785,  (from  which  the  act  of  1792  was 
taken,)  had  prohibited  the  Courts  from  ad- 
mitting to  record  deeds  not  acknowledged 
or  proved  within  the  time  limited;  not- 
withstanding which,  it  had  frequently 
happened  that  deeds  were  so  recorded,  and 
the  Iregislature  had,  from  time  to  time, 
been  called  on  to  legalise  these  transac- 
tions, as  will  be  seen  in  the  laws  of  1705, 
1710,  sLnd  1748,  on  this  subject,  and  I  be- 
lieve, others;  and  therefore,  to  prevent 
future  applications  and  difficulties  on  this 
subject,  and  the  injustice  of  legalising 
deedtf  not  recorded  in  time,  Whereby  a 
retrospective  operation  would  be  given  to 
them,  the  law  wisely  intended  to  provide  a 
general  and  equitable  rule  on  the  subject ; 
to  wit,  that  as  the  parties,  where  the  eight 
months  had  expired  before  it  was  convenient 
to  have  the  deed  recorded,  might  execute  and 
receive  a  new  deed,  and  as  the  old  deed  is 
still  good  between  them,  it  may  be  ad- 
mitted to  record,  so  as  to  be  preserved 
435  as  to  *them,  and  to  have  the  same 
effect  as  to  purchasers  and  creditors, 
as  if  a  new  deed  had  then    been   executed. 

But  it  is  asked,  how,  or  when  it  is  to  be 
recorded,  how  proved,  &c.?  No  jurisdiction 
is  given  by  the  act  to  any  one,  to  take  the 
acknowledgment  and  proof,  or  to  record  it. 
The  acts,  both  as  to  the  power  of  the  Court 
and  clerk,  restrict  the  recording  and  taking 
proof,  &c.  to  deeds  executed  and  delivered 
within  eight  months. 

The  reasonable,  and  indeed  the  only  fair 
construction  that  could  be  given  to  it,  it 
seems  to  me,  would  be  this;  thaj  any  con- 
veyance which  shall  hereafter  be  recorded 
(not  in  any  Court  whatever,  but)  in  the 
Court  of  the  county  where  the  land  lies, 
after  the  expiration  of  the  time  now  al- 
lowed bylaw,  &c.,  by  the  authority  having 
power  to  take  the  acknowledgment  and 
proof  of  deeds,  and  to  record  the  same, 
shall  take  effect,  and  be  valid  in  law,  &c. 
And  that  this  would  have  been  the  sound 
constiuction,  had  the  matter  of  this  7th 
section  been  the  subject  of  a  distinct  act, 
seems  to  me  not  only  manifest  from  the 
reason  and  nature  of  the  thing,  but  from 
the  legislative  construction  put  on  the  act 
when  brought  into  one  by  the  revision  of 
1819.  Why  should  the  clerk  have  authority 
to  take  proof  of,  and  record  a  deed,  which 
was  to  hare  a  retrospective  effect,  and  not 
one  which  was  merely  to  operate  from  the 
day  on  which  it  was  recorded?  The  eight 
months  might  run  out^  if  it  could  not  be  done 
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in  th^qlerk's  office,  in  the  one  case,  so  as 
to  injure  the  party;  and  so,  in  the  other,  as 
he  could  not  get  his  witnesses  until  the  day 
after  the  eight  months  if  he  must  wait  for  a 
Court,  some  one  may  purchase,  &c.,  and  he 
may  thus  be  injured.  Tney  both  seem  to 
stand  on  the  same  ground  of  expedience, 
and  as  the  act  does  not  speak  of  a  recording 
by  order  of  Court,  any  more  than  in  the 
clerk's  office,  it  must  have  reference  to  both 
modes,  and  impliedly  to  extend  the  power 
of  those  having  a  right  to  take  proof,  &c. 
and  to  record    within  the    time,  &c.  to  the 

case  ot  deeds  out  of  date. 
436  *But  if  this  would  be  the  construc- 
tion, had  this  provision  in  the  law 
been  enacted  at  a  subsequent  session,  I  can- 
not see  why  it  shall  not  be  so  construed  in 
the  present  case. 

The  7th  section  seems  to  speak  this  lan- 
guage; that  though  deeds,  if  they  are  to 
operate  retrospectively,  can  only  now  be 
acknowledged  or  proved  and  recorded 
within  eight  months,  by  the  County  Courts, 
or  by  the  clerks  in  their  offices,  as  pro- 
vided by  this  act ;  yet  they  may  hereafter 
be  recorded,  after  the  expiration  of  the 
time,  &c.  in  the  same  manner  as  deeds  are 
to  be  recorded  within  the  time,  &c. ;  but 
such  deeds  shall  only  take  effect  and  be 
valid  as  to  creditors,  &c,  from  the  time  of 
such  recording. 

The  practice,  so  far  as  we  may  judge 
from  this  case,  may  have  been,  and  proba- 
bly has  been,  to  record  deeds,  whether  out 
of  date  or  not,  by  proof,  &c.  in  the  clerk's 
office ;  and  as  that  is  clearly  now  the  law, 
and  was  so  a  few  days  after  this  deed  was 
recorded,  it  is  expedient  to  adopt  this  con- 
struction if  it  can  be  done,  as  I  think  it 
may. 

I  think,  therefore,  that  the  deed  is 
to  be  taken  as  duly  recorded. 

It  is  not  necessary  to  give  an  opinion  on 
the  other  point,  as  by  the  opinion  of  the 
majority,  this  seems  to  settle  the  question. 

JUDGE  CABELL,  concurred  with  JUDGE 
CARR,  and  the  decree  was  affirmed.* 


RECORDING  ACTS. 

I.  General  Principles. 
II.  Instraments  Entitled  to  Record. 

1.  Instruments  Relating  to  Real  Property. 

a.  In  General. 

b.  Con^yances  of  Equitable  Title. 

c.  Mortirafires  and  Deeds  of  Trust. 

d.  Contracts  for  Sale  of  Land. 

e.  Powers  of  Attorney. 

2.  Instraments  Relatinff  to  Personal  Property. 

a.  In  General. 

b.  Bills  of  Sale. 

c.  Mortflraires  and  Deeds  of  Trust 

d.  Reservations  of  Title. 

e.  Assimments  of  Cbose  in  Action. 
8.  Lis  Pendens. 

4.  Judgments. 
III.  Place  of  Recordation. 

1.  Instraments  Relating  to  Real  Property. 

2.  Instruments  Relatinsr  to  Personal  Property. 
IV.  Time  of  Recordation. 

V.  Prerequisites  to  Recordation. 

1.  SigDinflT.  Seallngr  and  Delivery. 

2.  Description  of  Property  Conveyed  or  Affected. 
8.  Acknowleds'ment  or  Proof  of  Execution. 
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4.  Prepayment  of  Tax. 
VI.  Making  the  Record. 

Vn.  Failure  to  Record  as  Affectinff  Validity  of  In- 
strument 

1.  In  General. 

2.  As  against  Grantor  and  His  Representatives. 
8.  As  airainst  Purchasers  and  Creditors^ 

a.  Purchasers. 

b.  Creditors. 

4.  As  ag'ainst  Third  Persons  with  Notice. 
Vni.  Effect  of  Recordation  as  Notice. 

1.  Instraments  Not  Entitled  to  Record. 

2.  Instraments  Entitled  to  Record. 

a.  Notice  to  Whom. 

b.  Notice  of  What 

IX.  Destruction  of  Record. 

L  OBNERAL  PRINCIPLES. 
Recordation    Not    NaceMary    at     ConiiBon    Law.— 

The  common  law  does  not  require  any  deed 
or  writlniT  in  order  to  pass  the  title  to  land,  and,  of 
coarse,  therefore,  knows  nothing  of  the  doctrine  of 
registration.  The  only  notoriety  which  it  demands 
In  sach  transactions,  is  livery  of  seisin  for  estates  of 
freehold,  and  entry  for  estates  for  years.  2  Min. 
Insts.  (4tb  Ed.)  087:  Braxton  v.  Bell.  92  Va.  220.  tZ 
S.  E.  Rep.  280. 

Recordation  Required  by  SUtate.— In  Virginia 
and  West  Virginia,  the  legislatare  has  been 
alive  to  the  advantages  of  a  general  registra- 
tion of  all  conveyances  of.  lienson.  and  trans- 
actions affecting  lands,  and  the  system  has  been 
gradaally  perfected,  until  It  is  believed  there  is 
nothing  touching  the  title  to  lands  which  it  concerns 
a  parchaser  or  creditor  to  know,  which  is  not  re- 
quired to  be  set  down  In  the  registry  of  the  county 
or  corporation  where  the  land  is.  and  that  registry 
is  made  so  convenient  of  access  that  for  one  to  be 
deceived  argues,  in  general,  a  negligence  so  gross 
as  to  exclude  sympathy  for  the  sufferer,  t  Min. 
Insts.  (4th  Ed.)  080. 

M.  INSTRUMENTS  ENTITLED  TO  RECORD. 

1.  INSTBUMBNTS  RELATING  TO  RBAL    PBOPBBTT. 

a.  In  Oeneral.— The  practice  of  recording  instra- 
ments being  purely  of  ,statutory  origin,  it  follows 
that  no  Instrument  need  be  recorded  in  the  absence 
of  a  statute  requiring  it  and,  as  will  be  seen  here- 
after, the  recording  of  an  instrument  not  required 
or  entitled  to  be  recorded  has  no  effect  whatever. 
In  Virginia  and  West  Virginia  almost  every  kind 
of  instrument  which  could  affect  real  property  in 
any  way  Is  required  to  be  recorded.  Thus  deeds  of 
conveyance,  deeds  of  trust,  mortgages,  contracts  to 
convey,  the  report  of  commissioners  in  condemna- 
tion proceedings,  and  many  other  instruments 
which  affect  real  property,  are  expressly  required 
to  be  recorded,  and  their  recordation  is  conse- 
quently notice  to  creditors  and  purchasers.  Heer- 
mans  v.  Montague.  2  Va.  Dec.  6:  Chesapeake,  etc.. 
Ry.  Co.  V.  Walker.  100  Va.  60.  40  S.  E.  Rep.  083: 
Withers  v.  Carter.  4  Gratt  407:  Dobyns  v.  Waring. 
82  Va.  150;  Ouerrant  v.  Anderson.  4  Rand.  208;  Pace 
V.  Moorman.  00  V a.  246.  87  S.  E.  Rep.  Oil. 

An  undelivered  deed  filed  as  an  escrow  in  the  pro- 
ceedings of  a  court  of  equity,  administering  a  trust 
fund  belonging  to  a  married  woman  and  her  Infant 
children.  Is  not  within  the  terms  or  intendment  of 
the  registry  act.    Trout  v.  Warwick,  77  Va.  731. 

b.  Conveyances  of  EouitabU  Title.— It  has  been  held 
in  Virginia  that  recording  acts  are  applicable  to 
conveyances  of  the  legal  title  only,  and  are  not  ap- 
plicable to  a  conveyance  of  the  equitable  title. 
Doswell  V.  Buchanan.  8  Leigh  866,  28  Am.  Dec.  280: 
Withers  v.  Carter.  4  Gratt  407,  60  Am.  Dec.  78:  Bris- 
coe V.  Ashby,  24  Gratt.  454.    It  is  otherwise  in  West 
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Virginia,    Damron  v.  Smith,  87  W.  Va.  680.  16  8.  E. 
Rep.  807. 
c.  Mortgages  and  Deeds  of  Trust. 

la  Oeneral.— Mortffaffes  and  deeds  of  tmst  convey- 
ing- real  estate  are  reqaired  to  b^  recorded  in  order 
to  be  good  against  creditors  and  purchasers  of  the 
grantor.  Va.  Code,  §2468;  W.  Va.  Code,«  B,  ch.  74: 
Chapman  ▼.  Chapman,  01  Va.  897.  21  S.  E.  Rep.  818; 
Dever  v.  Jordon,  1  Va.  Dec.  •124:  Solenbnrger  v.  Dn- 
▼al.  1  Va.  Dec.  100:  Weinberg  v.  Rempe,  16  W.  Va. 
880:  Heermana  ▼.  Montague,  8  Va.  Dec.  t. 

Under  statutes  avoiding  unrecorded  deeds  of  trust 
as  to  subsequent  Judgment  creditors,  a  trust  deed 
will  be  void  as  to  such  creditors,  notwithstanding 
the  trust  had  been  executed  by  a  sale  and  convey- 
ance of  the  property:  for  in  this  respect  the  statutes 
of  registration  make  no  distinction  between  ex- 
ecated  and  unexecuted  trusts,  but  are  designed  to 
give  notice  of  the  state  of  the  title  as  affected  by 
successive  alienations,  as  well  as  by  incumbrances. 
Campbell  v.  Nonpareil  Plre-Brick,  etc.,  Co.,  75  Va. 
201. 

BqaltaMe  Mortgage.— A  paper  intended  for  a  deed 
of  trust,  conveying  land  to  secure  a  debt,  signed  by 
the  grantor,  but  without  a  seal,  though  not  effectual 
as  a  deed  of  trust  at  law,  is  an  equitable  mortgage* 
enforceable  in  equity,  and  may  be  recorded  under 
Code  W.  Va.  18(18,  ch.  74,  S  4,  and  when  recorded,  is  a 
lien  valid  against  subsequent  purchasers  and  cred- 
itors. Atkinson  v.  Miller,  84  W.  Va.  115. 11  S.  E.  Rep. 
1007. 

d.  Contracts  for  Sale  of  Land.— It  was  formerly 
held  that  the  recording  acts  requiring  deeds  to  be 
recorded  did  not  apply  to  parol  or  written  contracts ' 
for  the  sale  of  land,  and  that  one  in  possession  of 
land  under  such  a  contract  was  protected  against 
creditor^  and  purchasers  from  his  grantor,  though 
the  contract  was  not  recorded.  Floyd  v.  Harding. 
28  Gratt  401:  Burkholder  v.  Ludlam,  80  Gratt.  265. 
and  note:  March,  Price  &  Co.  v.  Chambers.  80  Gratt 
290.  and  note;  Long  v.  Mfg.  Co..  80  Gratt  665:  Trout 
▼.  Warwick,  77  Va.  781:  Halsey  v.  Peters,  70  Va.  60: 
Bowman  v.  Hicks.  80  Va.  806:  Powell  v.  Bell.  81  Va. 
222:  Brown  v.  Butler.  87  Va.  621. 13  S.  E.  Rep.  71:  Rey- 
nolds V.  Necessary,  88  Va.  126,  18  S.  E.  Rep.  848: 
Frame  v.  Frame,  82  W.  Va.  478, 0  S.  E.  Rep.  001.  Sete 
2  Minors  Insts.  (4th  Ed.)  861  et  ssq.i  Withers  v. 
Carter,  4  Gratt  407:  Eidson  v.  Huff.  20  Gratt  841: 
Anderson  v.  Nagle,  12  W.  Va.  106,  107:  Delaplain 
▼.  Wilkinson,  17  W.  Va.  268,  264.  287:  Snyder  v. 
Martin,  17  W.  Va.  280.  200,  800:  Pack  v.  Hansbarger, 
17  W.  Va.  824,  888:  Fowler  v.  Lewis.  86  W.  Va.  168, 
14  S.  E.  Rep.  468. 

But  this  rule  is  changed  by  S  2468  of  the  Va.  Code, 
which  provides  that  "every  contract  not  in  writing, 
made  in  respect  to  real  estate,  or  goods  and  chat- 
tels, in  consideration  of  marriage,  or  made  for  the 
conveyance  or  sale  of  real  estate  on  a  term  therein 
of  more  than  five  years,  shall  be  void,  both  at  law 
or  in  equity,  as  to  purchasers  for  valuable  consider- 
ation without  notice  and  creditors,"  and  by  S  2464 
which  provides  that  if  the  contract  is  in  writing  it 
must  be  recorded  in  order  to  be  good  against  cred- 
itors and  purchasers.  Thorn  v.  Phares,  85  W.  Va. 
771,  14  S.  E.  Rep.  800:  Holt  v.  Haynes,  1  Va.  Dec.  201: 
Young  V.  Devries,  81  Gratt  804. 

e,  PotDsrs  of  Attomey.—lx.  seems  that  a  power  of 
attorney  for  conveyance  of  lands  falls  within  the 
letter  and  spirit  of  recording  acts.  Shanks  v.  Lan- 
caster. 6 Gratt  110.  60  Am.  Dec.  108.  See  W.  Va.  Code, 
S  I,  ch.  78,  which  provides  that  "a  power  of  attorney 
may  be  admitted  to  record  in  any  court" 

2.  IKSTBUMSNTS  RELATING  TO  PERSONAL  PBOP- 
EBTT. 

a.  In  General.— Th^  provisions  for  recording  con- 
veyances of  land  will  not  be  construed  as  applicable 


to  personalty  or  choses  In  action,  and  in  the  absence 
of  an  express  statutory  requirement,  transfers  of 
personalty  need  not  be  recorded.  While  in  Virginia 
and  West  Virginia  the  recording  acts  have  not  been 
extended  to  embrace  absolute  sale  of  personal  prop- 
erty, they  do  embrace  reservations  of  title  to  and 
chattel  mortgages  thereof.  Curtin  v.  Isaacsen.  8ft 
W.  Va.  801. 16  S.  E.  Rep.  171:  Poling  v.  Flanagan.  41 
W.  Va.  101.  28  S.  E.  Rep.  685:  Klrkland  v.  Brnne.  81 
Gratt  126:  Gregg  v.  Sloan,  76  Va.  800:  Bank  v.  6et- 
Unger,  8  W.  Va.  817:  Hundley  v.  Colloway,  45  W.  Va. 
516.  81  S.  E.  Rep.  037:  Troy  Wagon  Ca  v.  Button  (W. 
Va.).  44  S.  E.  Rep.  186:  Callahan  v.  Young.  00  Va.  674. 
10  S.  E.  Rep.  168. 

b.  BUls  of  /Safe.— Contracts  for  the  sale  of  per- 
sonalty or  absolute  bills  of  ^ale  thereof,  unless  made 
in  consideration  of  marriage,  are  not  required  to 
be  recorded  either  in  Virginia  or  West  Virginia, 
and  if  recorded,  such  recordation  is.  of  course,  not 
notice  to  creditors  and  purchasers.  W.  Va.  Code, 
S  4,  ch.  74:  Va.  Code  SS  2468«  2464,  2466;  Braxton  v.  Bell. 
02  Va.  220.  28  S.  E.  Rep.  280. 

c.  Mortgages  and  Deeds  of  TViw^.— Deeds  of  trust  or 
mortgages  upon  goods  and  chattels  are  i  equired  to> 
be  recorded  by  the  recording  acts  of  both  Virginia 
and  West  Virginia.  Va.  Code  S  2465:  W.  Va.  Code. 
S  5,  ch.  74:  Kirkland  v.  Brune.  81  Gratt  126:  Gregg  v. 
Sloan.  76  Va.  600:  Bank  v.  Gettinger,  8W.  Va.  817: 
Troy  Wagon  Co.  v.  Button  (W.  Va.),  44  S.  E.  Rep.  186; 
CurUn  V.  Isaacson,  86  W.  Va.  801,  16  S.  E.  Rep.  171; 
Hardawayv.  Jones.  100  Va.  481.  41  S.  E.  Rep.  067: 
Mccormick  v.  Atkinson.  78  Va.  8:  Hundley  v.  Callo- 
way. 45  W.  Va.  616,  81  S.  E.  Rep.  087:  Poling  v. 
Flanagan,  41  W.  Va.  101,  28  S.  E.  Rep.  686:  Guerrant 
V.  Anderson,  4  Rand.  208.  It  has  been  held  in 
several  cases,  however,  that  the  recording  acts  re- 
quiring deeds  of  trust  and  mortgages  of  goods  and 
chattels  to  be  recorded,  only  to  refer  to  and  include 
personal  property  which  is  visible,  tangible  or 
movable.  They  do  not  include  a  chose  in  action, 
such  as  a  debt,  or  claim  on  another  for  money  due» 
and  the  assignment  of  such  a  debt  or  clatan  for 
value,  though  not  recorded,  is  good  against  creditors 
and  purchasers.  Kirkland  v.  Brune,  81  Gratt  126; 
Gregg  V.  Sloan.  76  Va.  600;  Bank  v.  Gettinger,  8  W. 
Va.  817. 

Deed  Intended  as  •  Mortgage  \s  •  Hortgage.-^A  writ- 
ing importing  an  absolute  sale  of  chattels,  but  in 
fact  intended  only  to  secure  a  debt  is  a  mortgage, 
and  must  be  recorded  as  a  mortgage  of  chattels  in 
order  to  be  good  against  creditors  and  purchasers 
without  notice.  Poling  v.  Flanagan,  41  W.  Va.  101. 
28  S.  E.  Rep.  685.  See  monographic  note  on  '*Mort- 
gages**  appended  to  Forkner  v.  Stuart  6  Gratt  107» 

d.  Beservations  of  7^</«.— Before  the  passage  of  the 
act  now  embodied  in  $2462  of  the  Virginia  Code, 
reservations  of  title  to  personal  property  were  not 
required  to  be  recorded  in  order  to  be  good  against 
the  creditors  of  the  vendee.  Old  Dominion  Steam- 
ship Co.  V.  Burckhardt  81  Gratt  664:  McComb  v. 
.Donald.  82  Va.  008.  6  S.  E.  Rep.  668.  But  under  that 
section  recording  is  necessary  in  order  for  the 
reservation  of  title  to  have  effect  as  against  cred- 
itors of  and  purchasers  from  the  vendee.  Callahan 
V.  Young,  00  Va.  674,  10  S.  E.  Rep.  163;  Arbuckle 
Bros.  V.  Gates.  05  V a.  802,  80  S.  E.  Rep.  406:  Hash  v. 
Lore,  88  Va.  716.  14  S.  E.  Rep.  866.  The  provision  of 
S  3,  ch.  74  of  the  Code  of  West  Virginia  is  to  the  same 
effect  But  it  has  been  held  that  the  reservation  of 
title  need  not  be  acknowledged  in  order  to  be  en- 
titled to  record  under  this  sutute.  Troy  Wagon 
Co.  V.  Button  (W.  Va.),  44  S.  E.  Rep.  186. 

e.  Assignments  of  Chose  in  ^c«on.— Assignments  of 
choses  in  action  are  not  required  to  be  recorded, 
and  such  recordation  will  not  charge  third  persons 
with  constructive  notice.    Gordon  v.  Rixey.  76  Va. 
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CM:  Kitkland  t.  Brune.  81  Gratt.  128;  Qregg  ▼. 
Sloan.  76  Va.  600:  Bank  v.  Gcttinffer.  8  W.  Va.  817. 

8.  Lis  PBNDBN8.~See  monog-rapblc  note  on  *'Li8 
Pendens"  appended  to  Stontt  y.  Vause.  1  Rob.  109. 

The  common-law  rule  of  lis  pendent,  is  that  a 
pendente  lite  purchaser  from  a  party  to  the  suit  of 
the  subject  matter  thereof,  takes  it  subject  to  any 
decree  rendered  against  his  rendor  in  that  suit 
Because  of  the  harsh  operation  of  this  rule  upon 
bona  nde  purchasers,  sututes  have  been  enacted 
in  most  of  the  sutes  with  a  view  to  protect  pur- 
chasers who  purchase  in  ffood  faith.  These  statutes, 
which  have  been  enacted  in  Viririnia  and' i West 
Virginia,  provide,  in  substance,  that  the  lien  of  Uie 
lie  pendens  shall  not  bind  or  affect  a  purchaser  of 
real  estate  without  notice,  unless  a  memorandum 
settlnff  forth  the  title  of  the  cause, Ithe  court  in 
which  it  is  pending,  the  general  object  of  the  suit, 
the  location  and  quantity  of  the  land,  and  the  name 
of  the  person  whose  estate  Is  intended  »to  be  af- 
fected, is  flled  with  the  clerk  of  the  county  court  of 
the  county  in  which  the  land  is  situated.  Where 
the  lis  pendens  is  not  docketed  as  provided  by  these 
sututes,  it  is  well  settled  that  a  purchaser  without 
notice  of  the  pendency  of  the  suit  takes  a  irood 
title.  S  18,  ch.  188.  W.  Va.  Code:  S  8606,  Va.  Code: 
Hum  V.  Keller,  79  Va.  415:  Easley  v.  Barksdale.TS 
Va.  280:  Osborn  v.  Glasscock.  89  W.  Va.  749.  20  &  B. 
Rep.  702:  Harmon  v.  Byram.  11  W.  Va.5U:  Beckwith 
v.  Thompson,  18  W.  Va.  103:  Cammack  v.  Soran,  80 
Gratt  898:  DeCamp  v.  Carnahan,  26  W.  Va.  889. 

4.  JuDOMSNTs.— See  monog-raphic  note  on  "Judg-- 
ments**  appended  to  Smith  v.  Charlton,  7  Gratt 
486. 

A  Judgment  is  not  a  lien  on  real  estateUs  against 
subsequent  purchasers  for  value  and  without 
notice,  unless  it  is  docketed  in  the  mode  and  within 
the  time  prescribed  by  the  statute.  Va.  Code  1878. 
ch,  188.  S  8;  W.  Va.  Code.  ch.  189, 1  7;  Gurnee  ▼. 
Johnson,  77  Va.  718:  Duncan  v.  Custard.  24  W.  Va. 
787:  Renlck  v.  Ludington.  14  W.  »Va.  867;  HiU  ▼. 
Rixey*  26  Gratt  .78:  Gordon  v.  Rizey.  76  Va.  694. 
See  also.  Bankers'  Loan.  etc..  Co.  v.  Blair,  99  Va.  606. 
^  S.  £.  Rep.  881. 

111.  PLACE  OP  RECORDATION. 

1.  IHSTBUMBNTS    RUiATINQ    TO    RBAL    PROPBBTT. 

Coaaty  Where  Laad  Lies.— The  recording  acts 
provide  that  the  deed  must  be  admitted  to  record 
in  the  clerk's  office  of  the  county  in  which  the  land 
lies.  It  is  held  that  this  statute  is  mandatory  and 
that  the  clerk  has  no  authority  to  admit  a  deed  to 
record  which  conveys  land  outside  of  his  county. 
Pollard  V.  Lively.  2  Gratt  216:  Horsley  v.  Garth, 
2  Gratt  471. 

Land  LyloK  la  Different  Coantles.— An  instrument 
conveying  or  affecting  separate  and  distinct 
tracts  of  land  lying  indifferent  counties  must  be 
recorded  in  each  of  such  counties:  recording  in 
but  one  of  them  will  be  constructive  notice  only 
as  to  the  tract  lying  in  that  county.  Where  dis- 
tinct but  adjacent  tracts  of  land  lying  in  different 
counties  are  conveyed  by  one  deed,  the  recording 
of  the  deed  in  only  one  of  the  counties  is  not  effec- 
tual in  regard  to  the  land  lying  in  the  other 
county.  Thus  where  a  navigable  stream  which 
forms  the  dividing  line  between  two  counties 
separated  the  land  of  a  proprietor  so  as  to  throw 
part  thereof  in  one  county  and  part  in  another, 
it  was  held  that  such  parts  must  be  treated  as 
separate  tracts  and  a  transfer  thereof  must  be 
recorded  in  both  counties.  Horsley  v.  Garth.  3 
Gratt  471.  44  Am.  Dec.  498. 

Deed  to  Land  near  City  of  Rlchnond.— It  was  held 
that  the  clerk's  office  of  the  chancery  court  of  the 
city  of  Richmond  was    the  proper   office  for  the 


recordation  of  deeds  conveying  land  lying  within 
one  mile  of  the  city  of  Richmond  on  the  north 
side  of  James  river,  though  outside  of  the  city 
limits.    Burgess  v.  Belvin,  88  Gratt  688. 

8.  IHSTBUMBNTS  RBIjATINQ  TO  PBBSONAL  PBOP- 
BRTT. 

The  ReoMval  of  Property  to  Another  County— Roc- 
ordaUon   In    Coanty  to  Which    Renoval  Is  Made.— 

When  the  subject  of  a  chattel  mortgage  is  re- 
moved from  the  county  in  which  the  mortgage 
is  recorded  to  another  county,  the  mortgage 
must  be  recorded  in  the  latter  county  within  three 
months  after  the  removal  in  West  Virginia  (W.  Va. 
Code.  ch.  75,  S  7)  and  within  one  year  from  the 
date  of  removal  in  Virginia  (Code  1867.  $2468).  In 
construing  the  West  Virginia  statute  in  Hundley 
V.  Calloway.  45  W.  Va.416,  81  S.  E.  Rep.  987.  the 
court  held,  that  where  a  deed  of  trust  on  personal 
property  was  recorded  in  two  counties,  and  the 
property  was  then  moved  to  a  third  county,  and 
the  deed  of  trust  was  recorded  there,  it  was  in- 
cumbent upon  a  purchaser  of  the  property  to 
show  that  he  purchased  it  in  the  third  county 
more  than  three  months  prior  to  the  recordation 
of  the  deed  in  that  county,  and  that  he  purchased 
without  notice  of  the  deed  of  trust 

IV.  TIME  OP  RECORDATION. 

An  instrument  not  recorded  within  the  time  pre* 
scribed  by  statute  is  void  as  against  creditors; 
and  for  the  purpose  of  determining  whether  it  has 
been  duly  recorded,  it  will  be  presumed  to  have 
been  delivered  at  its  date,  unless  the  contrary 
appears  by  the  record.  Harvey  v.  Alexander, 
1  Rand.  219, 10  Ap.  Dec.  519. 

It  was  held  in  Eppes  v.  Randolph.  2  CaU  126.  that 
a  deed  reacknowledged  within  eight  months,  from 
its  date,  and  recorded  within  four  months  from  the 
reacknowledgment  was  good  from  the  date  of  the 
reacknowledgment  although  where  more  than 
eight  months  elapsed  after  the  deed  was  first  eze- 
cuted'before  it  was  recorded. 

V.  PREREQUISITE5  TO  RECORDATION. 

1.  SiONiKO.  Sbauno  and  Dblivbbt.— Of  coarse 
the  instrument  is  not  notice  to  third  persons 
unless  it  be  sufficiently  executed  by  signing, 
sealing  and  delivery,  where  these  are  essential 
to  its  validity.  No  attempt  will  be  here  made 
however,  to  classify  the  cases  wherein  instruments 
have  been  held  sufficient  or  insufficient  as  notice 
for  lack  of  these  essentials.  For  cases  on  this 
point  reference  is  made  to  the  monographic  notes 
treating  of  the  particular  instruments  whose 
validity  was  questioned  on  this  ground.  See  mono- 
graphic note  on  "Deeds  of  Trust'*  appended  to 
Cadwallader  v.  Mason,  Wythe  188:  "Mortgages"  ap- 
pended to  Porkner  v.  Stuart  6  Gratt  197:  "Deeds** 
appended  to  Fiott  v.  Com..  12  Gratt  664:  "Assign- 
ments for  the  Benefit  of  Creditors'*  appended  to 
French  v.  Townes.  10  Gratt  518. 

8.  DBSCBIPTION  of  PBOPBBTT   COKYBTBD   OB   Af- 

FBCTED.— As  to  description  necessary  in  particular 
instruments,  see  monographic  notes  on  "Deeds  of 
Trust"  appended  to  Cadwallader  v.  Mason.  Wythe 
188:  "Mortgages"  appended  to  Forkner  v.  Stuart  6 
Gratt.  197:  "Deeds"  appended  to  Fiott  v.  Com.,  12 
Gratt  564:  "Assignments  for  Benefit  of  Creditors** 
appended  to  French  v.  Townes,  10  Gratt  518. 

riust  Put  Third  Persons  on  Enquiry.— In  order  for 
the  recordation  of  an  instrument  to  amouut  to 
constructive  notice  to  creditors,  and  purchasers, 
the  description  of  the  property  conveyed  must  be 
such  as  to  enable  them,  aided  by  the  inquiries, 
which  the  instrument  suggests,  to  identify  the 
property.    The  recorded    Instrument  is  sufficient 
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to  operate  as  constmctlve  ootlce  under  tlie 
registry  laws  if  the  property  be  so  de8cril>ed  or 
identified  that  a  subsequent  pnrcliaser  or  Incum- 
brancer would  have  tbe  means  of  ascertaining' 
with  accuracy  what  and  where  it  was,  and  the 
language  used  be  such  that,  if  he  should  examine 
the  instrument  itself,  be  would  obtain  thereby 
actual  notice  of  all  rights  which  were  intended  to 
be  created  or  conferred  by  it  Florance  r.  Morlen. 
98  Va.  96.  84  S.  E.  Rep.  890. 

Where  Enquiry  Reveals  Nothing.— If  a  purchaser 
has  knowledge  of  any  fact  or  circumstance 
sufficient  to  put  him  upon  enquiry  as  to  the  exist- 
ence of  some  right  or  title  in  conflict  with  that 
which  he  is  about  to  purchase,  and  makes  the 
enquiry  suggested  by  such  circumstances,  and 
anything  detrimental  to  the  right  he  is  about  to 
acquire,  is  concealed  or  withheld  from  him.  he 
cannot  be  affected  by  an  undisclosed  encumbrance 
or  latent  equity.  Kelly  t.  Land  Co..  W  Va.  827. 
88  S.  E.  Rep.  608. 

Bxamples.— A  deed  of  trust  on  *'four  mules.** 
which  does  not  give  their  color,  sex.  size.  age. 
from  whom  purchased,  nor  state  where  or  in 
whose  possession  they  are,  nor  mention  the 
residence  of  the  grantor,  the  trustee,  or  the 
beneficiary  therein,  does  not  glye  constructiye 
notice  under  (  8M8  of  the  Code  to  innocent  third 
persons.  **In  no  case  that  we  haye  seen  has  the 
recordation  of  a  deed  of  trust  been  held  to  be 
constmctlye  notice  which  contained  no  description 
of  the  animals  conveyed  except  their  number, 
which  did  not  state  in  whose  possession  the 
property  was  or  where  it  was  located  or  might  be 
found,  or  where  any  party  to  the  deed  resided." 
Hardaway  ▼.  Jones,  100  Va.  481. 41  S.  E.  Rep.  067. 

The  registry  of  a  deed  purporting  to  convey  "all 
the  estate,  both  real  and  personal,'*  to  which  the 
grantor  is  entitled  at  the  time  of  the  conveyance  is 
not  notice  to  a  subsequent  purchaser  of  the  exist- 
ence of  the  deed:  nor  would  notice  in  point  of  fact 
of  the  existence  and  contenu  of  such  deed  affect  a 
purchaser,  unless  he  had  further  notice  that  the 
property  purchased  by  him  was  embraced  by  the 
provision  of  the  deed.  Mundy  v.  Vawter,  8  Qratt 
618;  Warren  v.  Syme,  7  W.  Va.  474. 

A  deed  conveying  "all  the  right,  title  and  interest 
of  R.  V.  M.  and  wife,  in  and  to  the  real  estate  lying 
in  the  county  of  Henrico,  of  which  R.  M.  died  seised 
and  possessed.*'  and  duly  recorded,  contains  a  suffi- 
cient description  of  the  property  to  put  subsequent 
purchasers  on  notice,  under  the  registry  laws. 
Florance  v.  Morien,  98  Va.  86,  84  S.  E.  Rep.  890. 

It  has  been  held  that  the  grantee  in  a  quitclaim 
deed,  with  covenant  of  special  warranty,  which  pur- 
ports to  convey  "Huch  interest  only  as  they  (the 
grantors)  now  have,  whatever  that  may  be"  takes 
in  subordination  to  a  prior  unrecorded  deed,  and 
such  quitclaim  deed  cannot  be  introduced  in  evi- 
dence to  defeat  the  title  deduced  under  such  prior 
unrecorded  deed.  Va.  &  Tenn.  Coal  &  Iron  Co.  v. 
Fields.  94  Va.  102.  26  S.  E.  Rep.  426. 

In  Banker's  Loan.  etc..  Co.  v.  Blair.  99  Va.  606.  89 
S.  E.  Rep.  281.  it  was  held  that  the  docketing  and  in- 
dexing of  a  Judgment  in  the  name  of  "Mrs.  John 
Smith,"  was  no  notice  of  a  judgment  against  Mary 
Smith,  who  was  in  fact  the  wife  of  John  Smith. 

8.  AOIUfOVniBDOMENT  OR  PROOF   OF    EXBCUTION.— 

See  monographic  note  on  "Acknowledgments"  ap- 
pended to  Taliaferro  v.  Pryor.  12  Oratt.  277. 

Under  the  statutes,  a  valid  acknowledgment  or 
proof  of  execution  is  a  prerequisite  to  the  registra- 
tion of  an  instrument  and  the  recording  of  an  unac- 
knowledged or  defectively  acknowledged  instru- 
ment has  no  effect  whatever.  Moore  v.  Auditor,  8 
Hen.  &  M.  882:  Raines  v.  Walker,  77  Va.  92:  Nichol- 


son V.  Gloucester  Charity  School.  98  Va.  101,  24  S.  E. 
Rep.  890;  Iron  Belt  Bldg..  etc  Assoc  v.  Groves,  96  Va. 
188,  81 S.  E.  Rep.  28;  Fleming  v.  Ervin,  6  W.  Va.  216: 
Tavenuer  v.  Barrett.  21  W.  Va.  666;  Parkersburg 
Nat  Bk.  V.  Neal,  28  W.  Va.  744;  Abney  v.  Ohio  Lum- 
ber, etc,  Co.,  46  W.  Va.  446.  88  S.  E.  Rep.  266;  Cox  v. 
Way  1 86  W.  Va.  807;  Carper  v.  McDowell,  6  Gratt  888 ; 
Davis  V.  Beazley.  76  Va.  491;  Robinson  v.  Pitzer,  8 
W.  Va.  886. 

It  has  l>een  held  that  it  is  not  necessary  that  a 
contract  reserving  to  thelseller  of  chattels,  title  until 
payment  shall  be  acknowledged,  to  be  recorded 
under  S  8,  ch.  74  of  the  Code  of  1899.  Troy  Wagon 
Co.  V.  Hutton  (W.  Va.).  44  S.  E.  Rep.  186. 

4.  PBBPAYMniT  OF  TAX.— The  Virginia  statute  pro- 
viding that  no  deed  shall  be  admitted  to  record  until 
the  tax  thereon  is  paid  is  directory  merely:  the 
clerk  may  refuse  to  admit  the  deed  to  record  until 
the  tax  is  paid,  but  if  he  chooses  to  admit  it  without 
prepayment  he  assumes  the  tax  and  the  admission 
to  record  is  valid.    Lucas  v.  Claffiln,  76  V  a.  869. 

But  a  clerk  is  not  bound  to  admit  to  record  a  deed 
which  is  not  stamped  as  is  required  by  law.  Hill  v. 
Rixey.  26  Gratt  80. 

VI.  MAKING  THE  RBCORD. 

Instrument  Jlast  Be  Kept  for  Recordation  daring 
Office  Hours.— In  order  that  an  Instrument  may  be 
filed  for  record  it  must  be  carried  to  the  recording- 
clerk's  office  and  left  with  the  clerk  for  tbe  purpose 
of  having  it  recorded.  Going  to  the  clerk's  office 
Just  before  midnight,  and  he  not  being  there,  tak- 
ing it  to  his  house  Just  before  sunrise  the  next  morn- 
ing and  personally  delivering  it  to  him.  stating  the 
other  attempt,  does  not  make  it  good  as  a  recorded 
deed  from  such  previous  day  but  only  from  tbe  time 
of  its  actual  delivery  to  the  clerk.  Horsley  v.  Garth. 
2  Gratt  471,  44  Am.  Dec.  898. 

AdnUsion  ef  Deed  to  Record  Has  Same  Effect  as 
Recordation.— The  admission  of  a  deed  to  record  has 
the  same  effect  as  if  the  deed  were  actually  spread 
on  tbe  deed  book,  and  a  clerk  who  has  once  duly 
admitted  a  deed  to  record  has  no  more  power  to  re- 
call his  act  than  he  would  have  to  strike  from  the 
deed  book  a  deed  duly  engrossed  thereon.  Mercan- 
tile Co-Operatlve  Bank  v.  Brown,  96  Va.  614,  88  S.  E. 
Rep.  64. 

Leaving  Instrument  witli  Clerk  Sufficient.— When  a 
contract  selling  chattels,  and  reserving  title  until 
payment  is  left  with  the  clerk  of  the  county  court  to 
be  recorded,  it  is  deemed  that  its  record  is  complete, 
and  the  fact  that  it  is  recorded  In  the  "miscellane- 
ous record  book"  will  not  invalidate  its  recordation. 
Troy  Wagon  Co.  v.  Hutton  (W.  Va.),  44  S.  E.  Rep.  185. 

By  Clerk  Who  Is  an  Interested  Party.— The  clerk 
acts  to  a  certain  extent  Judicially  in  taking  and  cer- 
tifying acknowledgments  of  deeds  and  other  writ- 
ings in  his  office  and  admitting  them  to  record,  and 
therefore  in  accordance  with  the  maxim  that  no 
man  can  be  a  Judge  in  his  own  cause,  the  clerk  is 
not  allowed  to  perform  any  of  those  acU  where  his 
private  interest  might  conflict  with  his  duty  to  third 
parties  and  the  public.  .  Davis  v.  Sims,  1  Va.  Dec.  890. 

But  a  clerk  who  counseled  a  grantor  in  preparing 
an  assignment  and  who  is  trustee  therein,  may 
validly  admit  it  to  record,  such  act  being  merely  min- 
isteriaL    Paul  v.  Baugh.  86  Va.  966.  9  S.  E.  Rep.  889. 

Recordation  by  Clerk  after  Ordinance  of  Seoeaslon.— 
The  recordation  of  a  deed  by  a  clerk  of  a  county 
court  who  continued  to  exercise  his  office  after  the 
sUte  had  passed  the  ordinance  of  secession,  but 
while  the  country  was  under  the  military  power  of 
the  confederates,  was  a  valid  recordation,  and  will 
be  so  recognized  in  all  Judicial  proceedings.  Hen- 
ning  V.  Fisher,  6  W.  Va.  288. 

Deed  Need  Not  Be  Indexed.— The  recordation  of  a 
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<leed.  thoQffh  not  Indexed  is  notice  to  sabseqaent 
parchasers:  for  while  tlie  index  istlie  key  to  the 
<leed  books,  it  ii  not  essential  to  resristry.  Va.  Bldff. 
€tc.,  Co.  V.  Glenn.  99  Va.  460,  89  S.  E.  Rep.  136:  Old 
Dom.  Gran.  Co.  v.  Clarke.  28  Qrait.  617. 

Judgrments  flast  Be  Indexed.— Before  the  passatre  of 
f  8561.  Va.  Code,  it  had  l>een  held.  In  Old  Dominion 
Granite  Co.  t.  Clarke.  28  Gratt.  617,  that  the  index- 
Inff  was  DO  part  of  the  docketinff  of  the  judgment 
It  is  now  expressly  provided  by  §  3561  that  no  jndir- 
ment  shall  be  regarded  as  docketed  as  to  any 
defendant  in  whose  name  it  is  not  so  indexed.  Ful- 
kerson  v.  Taylor.  100  Va.  426.  41 S.  B.  Rep.  863:  Calla- 
han T.  Yonnff,  90  Va.  574.  19  S.  E.  Rep.  168. 

An  allegation  in  a  bill  tbat  a  judgment  souffht  to 
be  enforced  was  duly  docketed  is  a  sufficient  alleffa- 
tlou  of  theindexlDff  of  the  judgment  as  required  by 
S  8561  of  the  Code,  but  if  the  fact  of  iadexinr  be  put 
in  issue  it  must  be  proved,  and  it  would  seem  that 
this  is  not  sufficiently  done  by  the  mere  production 
of  an  abstract  of  the  judtrment  which  does  not  cer- 
tify that  it  was  duly  docketed,  and  makes  no  refer- 
ence to  the  indexlDff.  Fulkerson  v.  Taylor,  100  Va. 
436.  41  S.  E.  Rep.  868. 

nandamus  Lies  to  Compel  Clerk  to  Admit  instro. 
nent  to  Record.— Mandamus  is  the  proper  remedy 
to  compel  the  clerk  to  admit  to  record  an  instru- 
ment entitled  to  record.  Delaney  v.  Goddin.  13 
Gratt.  366:  Randolph  Justices  v.  Stalnaker,  18 
Gratt  523:  Manns  v.  Givens.  7  Leiffh  689;  Dawson  v. 
Thruston.  2  Hen.  &  M.  182:  Callahan  v.  Younff.  90  Va. 
574.  19  S.  E.  Rep.  163. 

Statutes  Curing:  Defective  Recordation.— A  statute 
which  undertakes  to  arive  a  retrospective  effect  to 
an  invalid  recordation,  and  thus  direr t  or  interfere 
with  the  riffhts  of  creditors  and  purchasers,  is.  to 
say  the  least  of  doubtful  policy:  and  althouffh  the 
words  of  a  statute  are  broad  enougrh  in  their  literal 
extent  to  comprehend  exlstinff  cases,  they  may  be 
construed  as  applicable  only  to  cases  that  may 
thereafter  arise,  unless  a  contrary  intention  is  un- 
equivocally expressed  therein.  Campbell  v.  Non- 
pareil F.  B.  &  K.  Co..  75  Va.  291. 

Vll.  FAILURE  TO  RECORD  A5  APPECTINO  VALID- 
ITY  OP  INSTRUMENT. 

1.  In  GiNBBAL.— The  object  of  the  recordlngr  acU 
belnir  to  protect  certain  specified  classes  of  persons 
affainst  fraud,  failure  to  record  will  not  in  the 
absence  of  an  express  provision  to  that  effect,  ren- 
der the  Instrument  void  and  inoperative  to  convey 
the  leiral  title:  the  unrecorded  instrument  is  valid 
affainst  every  one  except  the  classes  Included  within 
the  terms  of  the  statute.  Guff^enhelmerv.  Lock- 
ridsre.  89  W.  Va.  457.  19  S.  E.  Rep.  874.  Of  course  it  is 
competent  for  the  legislature  to  provide  that  the 
recording  of  an  instrument  shall  be  part  of  its  exe- 
cution, and  where  there  is  a  statute  so  providingr. 
the  titlie  does  not  pass  until  the  instrument  is  re- 
corded. In  Vir^nia  there  is  a  statute  which  pro- 
vides that  recordation  is  necessary  to  the  validity 
of  a  conveyance  by  a  married  woman,  consequently 
the  deed  of  a  married  woman  conveys  no  estate 
until  it  is  duly  admitted  to  record.  Rorer  v.  Roa- 
noke National  Bank.  83  V a.  589.  4  S.  E.  Rep.  820: 
Bldir.,  etc..  Co.  V.  Fray.  96  Va.  569.  32  S.  E.  Rep.  58. 

Unavoidable  Circumstances  No  Excuse.  —As  to  those 
classes  of  persons  embraced  within  the  terms  of 
the  recording  acts,  a  prior  unrecorded  conveyance 
is  void,  and  this  legral  consequence  of  a  failure  to 
record  will  not  be  affected  by  the  fact  that  such 
failure  was  due  to  unavoidable  circumstances  be- 
yond the  irran tee's  control.  Eppes  v.  Randolph.  2 
Call  185:  Harvey  v.  Alexander.  1  Rand.  819;  Withers 
V.  Carter.  4  Gratt  407. 


8.  As    AGAIKST  GBAHTOB    AMD   HiS    RKPBBSBKTA- 

TiVBS.— Of  course  the  instrument  is  ffood  against 
the  ffrantor,  his  heirs  and  personal  representatives 
without  recordation.  Recordation  is  only  neces- 
sary as  affainst  creditors  and  purchasers.  Wade  v. 
Greenwood.  8  Rob.  474:  Guerrant  v.  Anderson.  4 
Rand.  208:  Raines  v.  Walker,  77  Va.  98:  Thomas  v. 
Stuart  91  Va.  694. 28  S.  E.  Rep.  51 1.  See  Buildinff.  etc. 
Co.  V.  Fray.  96  Va.  559.  82  S.  E.  Rep.  58:  Withers  v. 
Carter.  4  Gratt  407.  50  Am.  Dec.  T8:  Guffffenheimer 
V.  Lockrldire.89  W.  Va.  457, 19  S.  E.  Rep.  874:  Morgan 
V.  Snodffrass.  49  W.  Va.  887.  38  S.  E.  Rep.  606. 

8    As  AGAINST  PURCHASBBS  AND  CBBDITOBS. 

a.  Purckaitrs.—The  Vlririnla  and  West  Virginia 
registry  laws  declare  that  a  failure  to  record  the 
Instrument  avoids  it  as  to  purchasers  and  creditors. 
In  construinff  these  acts  it  has  been  held  that  a 
purchaser  is  one  who  takes  the  estate  for  a  valuable 
consideration,  but  it  need  not  be  money,  paid  at  the 
time:  it  is  well  settled  that  a  pre-existlnor  debt  is  a 
sufficient  consideration  to  protect  a  purchaser. 
Evans  v.  Greenhow,  15  Gratt  153,  and /oof-no^tf:  Ex- 
change Bank  v.  Knox.  19  Gratt  739.  and  foot-fioU: 
Cammack  v.  Soran.  30  Gratt  298:  Chapman  v.  Chap- 
man, 91  Va.  400.  81  S.  E.  Rep.  818:  Wlckham  v.  Ijewis. 
18  Gratt  427:  Williams  v.  Lord,  75  Va.  404:  Witz  v. 
Osbum,  83  Va.  280,  2  S.  E.  Rep.  83:  Davis  v.  Miller,  14 
Gratt  16. 

Grantee  In  Quitclaim  Deed.— It  is  a  general  rule 
that  one  claiminff  under  a  quitclaim  deed  is  not  a 
purchaser  for  value,  within  the  meaning*  of  the 
recording  acts,  and  that  he  takes  subject  to  a  prior 
deed  thouffh  it  be  unrecorded.  Va..  etc..  Coal,  etc. 
Co.  V.  Fields.  94  Va.  102.  26  S.  E.  Rep.  426. 

5abMqaent  flortgaffees  —Subsequent  mortffaffees  of 
an  estate  are  purchasers  within  the  meaning*  of  the 
recording  acts.    Weinberg  v.  Rempe.  15  W.  Va.  889. 

Trustee  In  Deed  of  Trust- It  is  well  settled  tbat  a 
trustee  in  a  deed  of  trust  to  secure  debts  is  a  pur- 
chaser for  value  within  the  meaninff  of  the  record- 
ing acts:  but  whether  or  not  tie  is  a  purchaser 
without  notice  depends  on  the  circumstances  of  the 
case.  See  monoffraphic  note  on  "Deeds  of  Trust** 
appended  to  Cadwallader  v.  Mason.  Wythe  188. 

One  Pat  en  Inquiry. —One  Is  considered  a  purchaser 
with  notice  of  another's  equity,  whenever  he  has 
such  notlcfe  of  such  facts  as  would  put  him  on  in- 
quiry: for  thp  law  imputes  to  a  person  knowledge 
of  facts,  of  which  the  exercise  of  common  prudence 
and  ordinary  dlllffence  must  have  apprised  him. 
Cain  V.  Cox.  88  W.  Va.  594. 

Purchasers  of  Different  Tracts  from  5ame  Vender.— 
The  provision  of  I  5,  ch.  114  of  the  Code  of  1878, 
that  every  deed.  etc..  "shall  be  void  as  to  creditors, 
and  subsequent  purchasers  for  valuable  consider- 
ation without  notice,  until  and  except  from  the 
time  it  is  duly  admitted  to  record,**  etc.,  does  not 
apply  to  purchasers  of  different  tracts  of  land 
from  the  same  vendor  but  refers  only  to  "subse- 
quent purchasers"  of  the  same  subject  as  that 
embraced  In  the  Instrument  declared  to  be  void. 
Harman  v.  Oberdorfer.  88  Gratt  497. 

b.  CV«d«or«.— An  unrecorded  deed  Is  void  as  to  all 
creditors  who.  but  for  the  deed,  would  have  bad  a 
riffht  to  subject  the  property  conveyed  to  their 
debts,  whether  such  debts  were  contracted  before 
or  after  such  deed.  The  word  "subsequent"  in 
S  3465  of  the  Code  applies  to  purchasers  only.  Price 
V.  Wall.  97  Va.  334.  33  S.  E.  Rep.  599. 

The  recording*  acts  only  protect  creditors  who 
have  affected  a  Hen  on  the  conveying  debtor's  prop- 
erty by  attachment  judgment  or  otherwise, 
before  the  recordation  of  the  prior  conveyance. 
Houston  V.  McCluney,  8W.  Va.  158:  McCJandlish  r. 
Keen.  18  Gratt  615:  Dulaney  v.  Willis.  95  Va.  606. 
89  S.  E.  Rep.  884. 
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4.  As  AOAnrsT  Third  Persons  with  Noticr.— 
Purchasers  who  take  with  notice  of  a  prldr 
unrecorded  conveyance,  will  not  be  entitled  to  the 
protection  of  the  recording  acta.  The  purpose  of 
such  act  Is  to  prevent  fraud  upon  persons  subse- 
<2uently  contemplatinir  the  acquisition  of  an  inter- 
est in  the  property  conveyed  or  affected  by  placing 
the  means  of  obtaining  Information  of  prior  alien- 
ations within  their  reach.  And  If  a  prospective 
purchaser  has  actual  notice  of  a  prior  conveyance 
of  the  property,  the  necessity  for  recording  Is,  as  to 
him,  removed,  for  it  cannot  be  said  that  a  prior 
conveyance  of  which  he  has  knowledge  can  be 
employed  in  fraud  of  him.  Doswell  v.  Buchanan.  8 
Leiffh  866:  McClure  v.  Thistle,  2  Gratt.  182:  Mundy 
V.  Vawter,  8  Gratt.  618:  Lonir  v.  Weller,  29  Gratt. 
«47:  Wood  V.  Krebbs.  80  Gratt  708:  Vest  v.  Mlchie. 
31  Gratt.  140:  Newman  v.  Chapman,  8  Rand.  98: 
Smith  V.  Profltt.  88  Va.  882:  National,  etc.,  Assoc,  v. 
Blair,  98  Va.  496;  86  S.  E.  Rep.  618:  Mercantile  Bk.  v. 
Brown,  96  Va.  614,  82  S.  E.  Rep.  64 :  Cosflrray  v.  Core,  8 
W.  Va.  858:  Cox  v.  Cox,  6  W.  Va.  886:  Cain  v.  Cox,  28 
W.  Va.  694. 

A  bona  nd€  purchaser  from  a  purchaser  with 
notice  is  protected  by  the  recording  acts,  as  is  also  a 
purchaser  with  notice  from  a  bona  Me  purchaser. 
Lacy  V.  Wilson,  4  Munf.  818:  Claiborne  v.  Holland, 
88  Va.  1046, 14  S.  E.  Rep.  915. 

In  VlriTlnla  conveyances  of  land  are  void  as  cred- 
itors notwithstanding  that  they  have  actual  notice 
of  a  prior  unrecorded  deed.  Guerrant  v.  Anderson, 
4  Rand.  208:  Price  v.  Wall.  97  Va.  384,  88  S.  E.  Rep. 
599:  Heermans  v.  Montasrue,  8  Va.  Dec.  6. 

VUl.  EPPBCT  OP  RECORDATION  AS  NOTICE. 

1.  Instruments  Not  Entitled  to  Rbcord. -Con- 
structive notice  from  the  record  beinir  dependent 
upon  purely  statutory-  provisions.  It  naturally  fol- 
lows that  such  effect  will  not  be  given  to  any  and 
every  recorded  instrument,  but  only  to  such  as  fall 
within  the  statute.  Therefore,  if  an  instrument  be 
not  of  a  kind  authorized  by  law  to  be  recorded,  or 
if  thouffh  within  the  contemplation  of  the  statute, 
It  be  not  entitled  to  record  because  of  its  defective 
execution  or  a  failure  to  comply  with  some  of  the 
prerequisites  to  recordation,  the  record  thereof 
will  be  a  mere  nullity  and  will  not  operate  to  fflve 
constructive  notice.  Lee  v.  Tapscott,  2  Wlash.  876: 
Trout  V.  Warwick,  77  Va.  781 :  Braxton  v.  Bell.  92 
Va.  229.  23  S.  E.  Rep.  289.  See  monographic  note  on 
"Acknowledffmenu"  appended  to  Taliaferro  v. 
Pryor.  12  Gratt  277. 

2.  Instruments  Entitled  to  Rbcobd. 

a.  Notice  to  II'Aom.— The  record  Imparts  construc- 
tive notice  to  such  persons  only  as  would  have  been 
entitled  to  protection  affainst  the  conveyance  in 
case  it  had  not  been  recorded,  or.  in  other  words,  to 
such  persons  as  are  under  a  lesral  obllcratlon  to 
search  for  It  Lynchburg^.  etc..  B.  &  L.  Co.  v.  Fel- 
lers, 96  Va.  887.  81  S.  E.  Rep.  506. 

The  operation  of  the  record  as  notice  is  prospec- 
tive and  not  retrospective.  It  is  only  a  subsequent 
conveyance  which  defeats  a  prior  unrecorded  con- 
veyance, and  therefore  only  persons  who  acquired 
their  rlffhts  subsequently  to  the  registration  can  be 
said  to  be  charged  with  notice  of  a  recorded  con- 
veyance. Lyncbburir.  etc..  B.  &  L.  Assn  v.  Fellers. 
96  Va.  887.  31  S.  E.  Rep.  506:  Bridge  water  Roller 
Mills  Co.  V.  Strough.  98  Va.  721.  87  S.  E.  Rep.  290. 

It  seems  that  a  prior  mortraree  Is  not  affected 
with  constructive  notice  from  the  record  of  a  sub- 
sequent deed  or  mortsraffe  of  the  same  land:  to 
charffe  htm  he  must  be  given  actual  notice.  Bridge- 
water  Roller  Mills  Co.  v.  Strough.  98  Va.  721,  87  S. 
E.  Rep.  290. 

A  record  fflves  constructive  notice  only  to  per- 


sons in  the  same  line  of  title,  or.  in  other  words, 
only  to  persons  who  must  trace  their  title  through 
the  same  grantor.  Claiborne  v.  Holland.  88  Va.  1046. 
14  S.  E.  Rep.  916.  Thns.  where  a  conveyance  of 
land  is  not  recorded  and  the  grantee  therein  subse- 
quently conveys  to  a  third  person,  the  record  of 
the  latter  conveyance  is  not  constructive  notice  to 
a  subsequent  purchaser  from  the  irrantor  in  the 
prior  unrecorded  conveyance,  since  such  purchaser 
does  not  trace  title  through  such  record.  Jones  v. 
Byrne,  94  Va.  761,  27S.  E.  Rep.  691:  Hulvey  v,  Hul- 
vey,  92  Va.  182,  28  S.  E.  Rep.  288. 

b.  Notice  of  What —The.  record  of  an  Instrument 
entitled  to  registration  imparts  to  such  persons  as 
are  bound  thereby  constructive  notice  of  all  facts 
which  they  could  have  ascertained  by  an  actual 
examination  of  the  record,  not  only  of  those  recited 
in  t)ie  record  but  also  of  those  as  to  which  It  rea- 
sonably suffffests  an  Inquiry  and  which  would  be 
disclosed  by  such  inquiry.  A  subsequent  purchaser 
is  entitled  to  rely  upon  the  record,  and  cannot  be 
charged  with  constructive  notice  of  latent  equities 
of  facts  not  disclosed  or  suggested  by  the  record 
Itself.  Davison  v.  Waite,  2  Munf.  527:  Colquhoun 
V.  Atkinsons,  6  Munf.  560:  Bell  v.  Hammond,  2 
Leigh  416:  Mundy  v.  Vawter.  8  Gratt  518:  Houston 
V.  McCluney.  8  W.  Va.  160:  McClanachan  v.  Slter,  2 
Gratt  280. 

Where  the  property  conveyed  is  not  described 
sufficiently  to  identify  it  with  reasonable  cerulnty. 
and  there  is  nothing  to  put  the  searcher  on  Inquiry, 
the  record  will  not  fflve  constructive  notice  of  the 
conveyance.  Hardaway  v.  Jones,  100  Va.  481,  41  S. 
E.  Rep.  967.  But  the  record,  although  defective  as 
reg'ards  the  description  of  the  property,  will  never- 
theless operate  as  notice  if  sufficient  to  put  a  rea- 
sonable man  on  inquiry  as  to  what  property  was 
actually  Intended  to  be  conveyed  by  It  Florance 
V.  Morten,  98  Va.  26,  34  S.  E.  Rep.  890. 

IX.  DESTRUCTION  OP  RECORD. 

A  ffrantee  in  an  Instrument  evidencing  a  convey- 
ance to  him,  who  has  complied  with  the  require- 
ment of  the  law  in  effectinsr  the  record  of  the 
instrument  cannot  lose  the  effect  given  to  such 
recordation  by  a  subsequent  destruction  of  the 
record,  as  by  fire  or  other  cause:  and  in  such  case, 
it  seems  that  he  is  not  obliged  to  record  the  In- 
strument a  second  time,  or  do  any  other  act  to 
notify  purchasers,  in  order  to  protect  his  rights 
acquired  thereunder.  Armentrout  v.  Gibbons,  80 
Gratt  688. 
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Adinlnl8trstors*-Suit8affSln8t— Misjoinder  of  CounU.t 

—A  declaration  against  an  administrator,  contain- 
inff  counts  charg^ing  him  in  his  representative 
character,  combined  with  other  counts  ct^rirlnr 
him  in  his  individual  character,  is  bad  on  general 
demurrer. 
5sme— Same— Counts— Snfflciency.t— But  where  all 
the  counts  are  laid  against  the  defendant  as  ad- 


*Adinlnistrstors.-See  generally,  monographic  note 
on  "Execators  and  Administrators'*  appended  to 
Rosser  v.  Deprlest.  5  Gratt  6. 

tSame-Suits  against  -Misjoinder  of  Counts.— It  is 

well  settled  that  promises  which  charge  a  man  as 
executor  cannot  be  joined  with  those  which  charge 
him  personally:  because  the  judfirment  in  the  one 
case  would  be  de  bonis  propriia,  and  In  the  other  de 
bonis  testatot-is.  Fltzhugh  v.  Fitzbug^h.  11  Gratt  802, 
807.  citinff  the  principal  case  as  authority. 

$Sanie— Same-Joinder  of  Counts.— In  Braxton  v. 
Harrison.  II  Gratt  56.  it  is  said.  "An  executor  or 
administrator,  may  be  sued  as  such,  on  promises  to 
pay  a  debt  of  the  estate.  A  count,  on  an  account 
stated  by  a  defendant  as  executor  respecting  moneys 
due  from  the  testator,  or  from  the  defendant 
as  executor,  may  be  supported,  and  joined  with 
counts  on  promises    by  the    testator.    Chitty    on 
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mlnistrator.  they  will  be  considered  as  applying 
to  him  In  his  representative  character  and  there- 
fore ffood:  althooffh  the  declaration,  in  some  of 
the  coants.  omits  to  state  that  the  claim  was  for 
money  due  from  the  Intestate  of  the  defendant. 

Appeal  from  the  Superior  Court  of  Prince 
George  county. 

Joseph  Dudley,  administrator  of  his  late 
wife,  Eliza,  suing  for  the  benefit  of  John 
R.  Walke,  brought  an  action  of  trespass  on 
the  case,  against  Benjamin  Cocke,  admin- 
istrator of  Archibald  Kpes,  deceased.  The 
declaration  contained  five  counts.  1.  Gen- 
eral indebitatus  assumpsit,  for  wheat  sold 
by  the  plaintiff's  intestate,  while  sole,  to 
the  defendant's  intestate.  2.  For  money 
laid  out,  paid  and  expended  by  the  plain- 
tiff's intestate,  while  sole,  to  the  defend- 
ant's intestate,  and  for  money  had  and 
received.  3.  A  quantum  valebat  for  the 
same  parcel  of  wheat,  sold  and  delivered  by 
the  plaintiff's  intestate,  while  sole,  to  the 
defendant's  intestate.  4.  This  count  states, 
that  the  defendant's  intestate  being  in- 
debted to  the  plaintiff's  intestate,  while 
sole,  for  wheat  sold,  ihoney  had  and  re- 
ceived, and  money  lent  and  advanced,  died 
so  indebted,  and  in  consideration  thereof, 
the  defendant  as  administrator,  assumed  to 
pay,  &c.  to  the  plaintiff's  intestate,  while 
sole.  The  fourth  count  states,  that  the  de- 
fendant's intestate,  being  indebted  to  the 
plaintiff's  intestate,  while  sole,  for  wheat 
sold,  money  had  and  received,  and  monev 
lent,  &c.,  died  so  indebted;  and  in  consid- 
eration thereof,  the  defendant,  as  adminis- 
trator, assumed  to  pay  the  same  to  the 
plaintiff's  intestate  while  sole.  The  last 
count  is  an  insimul  computassent  between 
the  plaintiff  as  administrator  aforesaid, 
and  the  defendant  as  administrator  of  A. 
Epes,  of  and  concerning  divers  sums,  by 
the  defendant  as  administrator  as  aforesaid 
to  the  plaintiff  as  administrator 
438  *as  aforesaid,  due  and  unpaid,  upon 
which  account  stated,  it  was  found, 
Ac. 

The  defendant  filed  three  pleas  and  a 
general  demurrer. 

At  the  trial,  the  defendant  demurred  to 
the  evidence. 

The  Court  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

Leigh,  for  the  appellant. 

Spooner,  for  the  appellee. 

August  21.     JUDGE  CAKR. 

On  the  merits,  there  is  no  question  about 
this  case.  The  whole  estate,  both  real  and 
personal,  being  devised  to  the  widow  for 
life,  and  the  crop  being  made  on  her  land 
with  her  slaves,  the  year  after  the  testa- 
tor's death,  is,  without  doubt,  of  right 
hers,  and  may  be  properly  recovered  by 
her  husband,  as  her  administrator.  The 
evidence  stated  and  demurred  to,  is  abun- 
dant to  make  out  tbe  case  of  the  plaintiff. 
The  only  doubt  in  the  case  is,  on  the  de- 
murrer to  the  declaration. 

It  is  objected,  that  there  is  a  misjoinder 


Ck)ntr.  275:  1  Chltty's  Plead.  206:  Secar  v.  Atkinson. 
1  H.  Bl.  102;  2  Sannd  117e.  note  2:  Whltaker  v. 
Whltaker.  (5  John.  R  112:  Carter  v.  Phelps' ad m'r. 
8  Id.  843.  This  doctrine  has  been  fully  recognized 
In  Vlr^nla.  Eptn  v.  Dudley,  6  Band.  487;  Bishop  v. 
Harrison.  2  Lelfirh  582." 

To  the  same  effect,  the  principal  case  Is  cited  In 
Bishop  ▼.  Harrison.  2  Lelffh  588.  See  principal  case 
also  cited  In  Kayser  t.  Dlsher.  0  Lelffh  860. 


of  counts;  the  two  last  being  incompatible 
with  the  three  first,  because  the  three  first 
charge  the  defendant  as  administrator  of 
A.  Epes,  upon  promises  of  the  intestate: 
and  the  two  last  charge  him  upon  his  own 
promises:  so  that  upon  the  first  three,  the 
proper  judgment  would  be  de  bonis  testa- 
toris,  and  on  the  last  two,  de  bonis  propriis. 
If  this  be  true,  if  the  counts  be  so  framed^ 
that  the  proper  judgment  on  the  first  set, 
would  be  against  the  goods  of  the  intes- 
tate, and  on  the  second,  against  the  proper 
goods  of  the  administrator,  it  must  be  ac- 
knowledged that  the  declaration  is  bad  on 
general  demurrer. 

The  first  count  is  a   general   indebitatus 

assumpsit  for  $784  for  wheat   sold    by    the 

plaintiff's  intestate,  while  sole,  to   the  de< 

fendant's  intestate.    The^second  count 

439  is  for  the  *same  sum  as  money  laid 
out,  paid  and  expended,  by  the  plain- 
tiff's intestate,  while  sole,  to  the  defend- 
ant's intestate,  and  for  money  had  and 
received.  The  third  count  was  a  quantum 
valebat  for  the  same  parcel  of  wheat  men- 
tioned in  the  first  count,  sold  and  delivered 
by  the  plaintiff's  intestate,  while  sole,  to 
the  defendant's  intestate.  The  fourth 
count  states,  that  the  defendant's  intestate, 
being  indebted  to  the  plaintiff's  intestate, 
while  sole,  for  wheat  sold,  money  had  and 
received,  and  money  lent  and  advanced, 
died  so  indebted,  and  in  consideration 
thereof,  the  defendant,  as  administrator, 
assumed  to  p&y  the  same  to  the  plaintiff's 
intestate;  while  sole.  The  last  count  is 
an  insimul  computassent,  between  the 
plaintiff  as  administrator  aforesaid,  and 
the  defendant  as  administrator  of  A.  Bpes, 
of  and  concerning  divers  sums,  by  the  de- 
fendant as  administrator  as  aforesaid,  to 
the  plaintiff  as  administrator  as  aforesaid, 
due  and  unpaid ;  upon  which  account  stated, 
it  was  found  that  the  defendant,  as  adminis- 
trator as  aforesaid,  was  indebted  to  tbe 
plaintiff,  as  administrator  as  aforesaid, 
the  sum  of  S784;  in  consideration  thereof, 
Ac, 

Now,  these  counts  seem  to  me  all  con- 
sistent, all  seeking  the  same  sum  of  the 
defendant,  in  the  same  character  of  ad- 
ministrator, and  not  at  all  in  his  own 
character.  Nor  can  I  see  how  a  judgment 
in  this  case,  and  on  this  declaration,  could 
be  given  against  him  de  bonis  propriis. 
This  is  very  different  from  the  case  in 
Hobart,  88,  of  Harrenden  v.  Palmer,  where 
the  widow  was  sued  as  administratrix  of 
her  husband,  and  the  declaration  charged, 
that  the  intestate  had  bought  of  the  plain- 
tiff gold  and  silver  and  pearl,  to  the  amount 
of  2001.,  and  that  after  his  death,  the  de- 
fendant had  bought  of  him  pearl  to  the 
amount  of  271.,  and  that  upon  account,  she 
was  found  indebted  both  these  sums,  and 
promised  to  pay.  Judgment  for  the  plain- 
tiff, and  reversed  on  error,  because  the 
defendant  was  charged  in  two  manners; 
one,  in  her  own  right,  and  the  other,  as 
administratrix.  But  here,  the  whole  charge 
against  the  defendant  is  as  adminis- 

440  trator ;  and  the  last  two  counts  •charg- 
ing   a    promise  of  the  administrator, 

and  an  accounting  with  him,  are  frequently 
thrown  in  to  avoid  the  statute  of  limita- 
tions; 2  Saund.  117,  c,  and  does  not  change 
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the  character  in  ?vhich  the  defendant  is 
char£^ed,  nor  authorise  a  different  judg- 
ment. It  might  have  been  better,  (because 
more  clear  and  explicit, )  to  have  added  in 
the  last  count,  that  thej  accounted  together 
concerning  money  due  from  the  intestate 
of  the  defendant  to  the  intestate  of  the 
plaintiff;  but,  I  cannot  think  the  omission 
renders  the  declaration  bad. 
The  judgment  ought  to  be  affirmed. 

JUDGE  GREEN. 

William  Epes,  who  died  in  March  or 
April,  1818,  by  his  will,  lent  to  his  wife 
Eliza,  his  whole  estate,  real  and  personal, 
during  her  life.  Archibald  Epes.  the  ex- 
ecutor of  William,  managed  the  estate, 
which  was  kept  together,  and  in  1819,  re- 
ceived the  proceeds  of  the  crop  of  wheat 
made  that  year,  and  passed  it  to  the  credit 
of  his  testator's  estate.  He  died,  and  Ben- 
jamin Cocke  administered  on  his  estate. 
Joseph  Dudley  intermarried  with  the  widow 
of  William  Epes ;  and  she  dying,  J.  Dud- 
.  ley  administered  on  her  estate,  and  brought 
this  suit  in  that  character,  against  Cocke 
as  administrator  of  Epes,  for  the  purpose 
of  recovering  the  money  which  Epes  had 
received  for  the  crop  of  wheat  of  1819. 

There  are  several  counts  upon  the  as- 
sumpsits of  Epes  to  the  intestate  of  the 
plaintiff,  while  sole,  and  a  court  upon  the 
assumpsit  of  Epes's  administrator,  to 
the  intestate  of  the  plaintiff  while  sole,  to 
pay  the  debt  of  his  intestate.  The  terms 
of  the  declaration  in  this  count,  are  after 
stating  the  debt  to  be  due  from  Epes  to  the 
intestate  of  the  plaintiff,  *'The  said  de- 
fendant, as  administrator  as  aforesaid,  in 
consideration  thereof,  undertook,  &c.*' 
There  is  also  a  count  upon  an  account 
stated  between  the  plaintiff  as  administra- 
tor, and  the  defendant  as  adminis- 
441  trator,  concerning  divers  *aums  of 
money  due  by  the  defendant  as  ad- 
ministrator, to  the  plaintiff  as  administra- 
tor, upon  which  the  defendant,  as 
administrator,  was  found  indebted  to  the 
plaintiff  as  administrator;  in  considera- 
tion whereof,  the  defendant,  as  adminis- 
trator, promised  to  pay  whenever  he,  as 
administrator  as  aforesaid,  should  be 
thereto  required. 

To  this  declaration,  the  defendant  de- 
murred generally;  and  pleaded,  first,  that 
his  intestate  did  not  assume  as  alleged. 
Secondly,  that  no  assets  came  to  his  hands. 
Thirdly,  that  he  had  fully  administered. 
To  these  pleas,  there  were  replications, 
and  issues  were  joined.  The  demurrer  was 
overruled ;  and  upon  the  trial  of  the  issues, 
the  defendant  demurred  to  the  evidence, 
which  consisted  of  an  account  rendered  by 
the  defendant  to  the  plaintiff,  in  these 
words : 

**Dr.  Joseph  Dudley  in  account  with 
Archibald  Epes,  executor  of  William 
Epes." 

**1819.  By  amount  of  crop  of  wheat 
grown  on  the  Bermuda  Hundred  plantation 
this  year,  $784  44.  This  amount  appears 
to  have  been  placed  to  the  credit  of  Mr. 
William  Epes's  estate  by  Mr.  Archibald 
Epes;  but,  it  is  the  wish  of  the  parties, 
that  it  should  be  subject  to  the  order  of 
the  Court  of  Chesterfield. 
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**B.  Cocke,  jr.  adm'r  of  Archibald  Epes, 
deceased."  And  proof  was  adduced  that 
this  crop  of  wheat  was  made  in  1819,  by 
the  hands  belonging  to  the  estate  of  Wil- 
liam Epes,  and  that  assets  of  Archibald 
Epes  came  to  the  hands  of  the  defendant, 
to  the  amount  of  $24,000  or  $25,000.  The 
Court  gave  judgment  for  the  plaintiff. 

There  is  no  doubt  upon  the  merits  of  the 
case.  The  proof  is  full,  that  Epes  sold 
wheat  to  the  amount  of  the  plaintiff's  de- 
mand, which  was  raised  on  the  plantation, 
and  by  the  labour  of  the  slaves,  and  use  of 
the  team  and  tools,  devised  to  Mrs.  Epes 
for  her  life;  the  testator  dving  in  the 
spring  of  1818,  and  the  wheat  being  of  the 
crop  of  1819.  The  whole  estate  was  kept 
together  under  the  management  of  the  ex- 
ecutor, and  the  profits  belonged  to  the  dev- 
isee;   whilst   the   executor    held    the 

442  personal  property,  *with  a  power  to 
sell  so  much  of  it  as  might  be  neces- 
sary to  pay  debts,  which  ought  to  have 
been  paid  out  of  the  capital  of  the  estate, 
and  not  out  of  the  profits,  which  belonged 
to  the  widow.  The  executor  did  not  hold 
the  land  adversely  to  the  widow ;  as  is  vir- 
tually admitted  by  the  account  and  memo- 
randum attached  to  it,  rendered  by  the 
defendant  to  the  plaintiff. 

The  only  question  is,  whether  the  decla- 
ration was  good,  in  joining  counts  upon 
the  assumpsit  of  the  defendant's  intestate, 
to  the  plaintiff's  intestate,  with  a  count 
upon  the  defendant's  assumpsit  as  admin- 
istrator, to  the  plaintiff  as    administrator. 

The  cases  referred  to  in  1  Chitt.  on 
Pleading,  202,  204  and  213;  Brassington  v. 
Ault,  2  Bing.  177,  and  Catherwood  v. 
Chaband,  1  B.  &  C.  150,  leave  no  doubt 
that  these  counts  were  properly  joined,  if 
the  last  count  is  to  be  understood  as  in 
effect  averring  that  the  accounting  between 
the  plaintiff  and  defendant,  was  in  respect 
to  money  due  from  the  intestate  of  the  de- 
fendant to  the  intestate  of  the  plaintiff.  I 
think  this  is  the  effect  of  the  count; 
although  it  is  contended,  that  under  this 
count  evidence  would  be  admissible  to 
prove,  that  the  defendant,  as  adminis- 
trator, had  himself  received  money  be- 
longing to  the  plaintiff's  intestate,  in 
which  case,  he  would  be  liable  person- 
ally, and  therefore,  this  count,  upon 
which  the  judgment  should  be  de  bonis 
propriis.  could  not  be  joined  with  the 
others,  upon  which  the  judgment  is  de 
bonis  testatoris.  I  do  not  think  that  such 
evidence  could  be  given  under  this  count. 
If  the  intestate  of  the  defendant  had  held 
a  bond  payable  to  himself,  but  in  trust  for 
the  intestate  of  the  plaintiff,  and  the  de- 
fendant had  sued  for  and  recovered  the 
money  in  his  character  of  administrator  of 
the  trustee,  he  would  have  been  debtor  for 
the  money,  not  as  a<1ministrator,  but  indi- 
vidually; and  it  could  not  have  been  given 
in  evidence  upon  a  count,  charging  that  he 
had  accounted  as  administrator,  concern- 
ing money  due  from  him  as  administrator. 
A  careful  pleader  would  have  stated  the  ac- 
counting   to  have    been,    concerning 

443  money  due  from  the  ^intestate  of  the 
defendant    to    the    intestate    of    the 

plaintiff,  explicitly,  and  not  left  that  to  be 
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ascertained    by    coDstrnctioa ;    and    would 
probably  thereby  have  avoided  the  delay  of 
this  appeal. 
The  judffmetit  should  be  affirmed. 

JUDGE  CABELL. 

This  is  an  action  of  assumpsit  by  Joseph 
Dudley,  administrator  of  his  deceased  wife 
Kliaa,  against  Benjamin  Cocke,  adminis- 
trator of  Archibald  Bpes  deceased.  The 
declaration  contains  five  counts;  three  of 
which  are  on  promises  made  by  the  intes- 
tate of  the  defendant  to  the  intestate 
of  the  plaintiff,  while  she  was  sole. 
The  fourth  count  is  on  a  promise  made  by 
the  defendant  as  administrator  of  Archi- 
bald Epes,  to  the  plaintiff  as  administrator 
as  aforesaid,  in  consideration  of  a  debt  due 
from  his  intestate  to  the  intestate  of  the 
plaintiff,  to  pay  the  same  to  the  plaintiff. 
The  fifth  is,  upon  an  account  stated  be- 
tween the  plaintiff  as  administrtitor  as 
aforesaid,  and  the  defendant  as  adminis- 
trator as  aforesaid,  of  and  concerning 
divers  sums  of  money  due  by  the  defendant 
as  administrator,  Ac,  to  the  nlaintiff  as 
administrator,  &c.  upon  which  the  defend- 
ant as  administrator,  was  found  indebted 
to  the  plaintiff  as  administrator;  in  con- 
sideration whereof,  the  defendant  as  ad- 
ministrator, promised  the  plaintiff  as 
administrator,  to  pay  him  the  same  when 
thereto  required. 

To  this  declaration  there  was  a  general 
demurrer.  The  defendant  also  filed  three 
pleas.  1.  Non  assumpsit  by  his  intestate; 
2.  No  assets;  and  3.  Fully  administered. 
Issues  were  joined  on  the  demurrer  and  on 
the  pleas.  The  demurrer  to  the  declara- 
tion was  overruled ;  and  on  the  trial  of  the 
issues  of  fact,  there  was  a  demurrer  to  the 
evidence.  The  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  demurrer  to  the  evidence. 

The  first  question  is  on  the   demurrer    to 

the   declaration,    and    the   only    objection 

which  it  presents,  is,  as   to   the  pro- 

444      priety  •of  joining  the  several  counts 

found  in  the  declaration. 

The  objection  has  a  two-fold  aspect. 

1.  As  regards  the  person  to  whom  the 
promises  were  made. 

2.  As  regards  the  person  by  whom  they 
were  made. 

As  to  the  first.  It  is  certainly  true,  that  a 
plaintiff  cannot  join  in  the  same  action,  a 
demand  as  executor  or  administrator,  with 
a  demand  in  his  own  right.  1  Term  Rep. 
480;  3  Term  Rep.  659;  2  Saund.  117,  d. 
But  it  is  equally  clear,  that  promises  made 
to  a  plaintiff,  as  executor  or  administrator, 
may  be  joined  with  counts  on  promises 
made  to  the  testator  or  intestate ;  on  the 
principle,  that  in  all  such  cases  the  dam- 
ages and  costs  will  be  assets.  Cowell  & 
Wife  adm'x  v.  Watts,  6  East's  Rep.  405; 
1  Chitt.  PI.  202-3-4-5.  The  declaration  in 
this  case,  therefore,  is  free  from  objection, 
80  far  as  relates  to  the  person  to  whom  the 
promises  were  made. 

Secondly,  as  to  the  person  by  whom  the 
promises  were  made.  It  is  clear,  that  a 
promise  which  charges  a  man  as  executor 
or   administrator,  cannot    be   joined    with 


one  which  charges  him  personally ;  because 
the  judgment,  in  the  one  case,  would  t>e  de 
bonis  propriis,  and  in  the  other,  de  bonis 
testatoris.  2  Saund.  117,  d.  note;  Herren- 
den  V.  Palmer,  Hob,  88;  Hall  v.  Huffam. 
2  Lev.  228;  2  Vin.  Abr.  45,  pi.  52,  47,  pi. 
5;  Chitt.  PI.  205,  But  a  promise  by  a  de- 
fendant, as  executor  or  administrator,  in 
consideration  of  a  debt  due  from  the  testa- 
tor or  intestate,  may  be  joined  with  a 
promise  by  the  testator  or  intestate.  2 
Saund.  117,  a.  note;  Secar  v.  Atkinson; 
1  Hen.  Black.  102.  The  four  first  counts 
in  this  declaration  (the  three  first  being  on 
promises  by  the  intestate  of  the  defendant, 
and  the  fourth  being  on  a  promise  by  the 
defendant  as  administrator,  to  pay  a  debt 
of  his  intestate,)  might,  therefore,  be  well 
joined;  and  it  is  equally  clear,  that  the 
fifth  count  might  be  joined  with  the  other 
four,  provided  it  had  been  expressly  stated, 
that  the  accounting  set  forth  between  the 
plaintiff  as  administrator,  and  the  defend- 
ant as  administrator,  had  been  also  stated 
.  to  have  been  of  and  concerning 
445  *monies,  owing  from  the  intestate  of 
the  defendant.  Secar  v.  Atkinson, 
1  Hen.  Black.  102.  Now,  although  it  would 
have  been  more  formal,  and  less  liable  to 
cavil,  and  therefore  more  prudent,  to  have 
stated  expressly,  not  only  that  the  account- 
ing was  between  the  plaintiff  as  adminis- 
trator and  the  defendant  as  administrator, 
but  also  that  it  was  of  and  concerning 
monies  due  from  the  intestate  of  the  de- 
fendant, yet  I  do  not  consider  the  last  al- 
legation as  indispensably  requisite;  for, 
when  the  accounting  is  stated  to  have  been 
between  the  plaintiff  as  administrator,  and 
the  defendant  as  administrator,  it  will  be 
taken  (unless  the  contrary  expressly  appear, 
as  it  did  in  the  case  in  Hobart,  p.  88,)  to 
be  of  and  concerning  monies  due  from  the 
intestate  of  the  defendant. 

There  is,  therefore,  nothing  in  the  objec- 
tion as  to  the  misjoining  of  the  counts  in 
the  declaration ;  and,  of  course,  the  de- 
murrer to  the  declaration  was  properly 
overruled. 

The  demurrer  to  the  evidence  presents 
still  less  difficulty.  It  shews  that  William 
Epes  died  in  the  year  1818,  after  havings 
made  his  will,  by  which  he  devised  to  bia 
wife  for  life,  (the  intestate  of  the  plain- 
tiff) his  whole  estate,  both  real  and  per- 
sonal, and  appointed  Archibald  Epes  (tbe 
intestate  of  the  defendant)  his  executor. 
Archibald  Epes  kept  the  estate  together ; 
and  in  the  year  1819,  made  thereon  tbe 
crop  of  wheat,  the  proceeds  of  which  are 
the  only  subject  in  controversy  in  this 
suit.  These  proceeds  were  not  necessary 
for  the  payment  of  the  debts  of  William 
Epes.  They  were,  however,  received  by 
Archibald  Epes,  and  were  applied  by  him 
to  the  credit  of  the  estate  of  William  Epes. 
But,  they  were  unquestionably  the  property 
of  Mrs.  Epes,  the  intestate  of  the  plaint!  fif; 
since  the  wheat  was  made  on  her  land, 
and  by  her  slaves ;  and  they  were  recover- 
able by  her  administrator,  in  this  form  of 
action,  since  the  possession  of  Archibald 
Epes  was  not  adverse  to  her. 

The  judgment  must  be  affirmed.* 
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Appellate  Practice— Roed— Approval  of  Jod^nent  Be- 

low  •-On  an  application  to  turn  a  road,  where  the 
witnesses  on  each  side  are  nearly  equal  in  num- 
ber and  credibility,  the  concurrent  Judgments  of 
-  the  County  and  Superior  Courts  ought  to  be  ap- 
proved by  the  Court  of  Appeals.    By  two  Judges. 

This  was  an  appeal  from  the  Superior 
Court  of  Hanover  count j. 

An  application  was  made  by  Harrison 
Ball,  to  the  County  Court  of  Hanover,  for 
leave  to  turn  a  road.  The  usual  steps 
were  taken  by  the  Court;  and  a  report  was 
made  by  the  viewers  in  favor  of  the  appli- 
cation. The  motion  was  opposed  by  James 
Atkinson,  and  evidence  introduced  on  both 
aides;  and  the  County  Court  granted  leave 
to  turn  the  road.  Atkinson  appealed  to 
the  Superior  Court. 

At  the  trial  in  the  Superior  Court,  the 
appellant  moved  the  Court  to  reverse  the 
judgment  of  the  County  Court,  and  to 
quash  the  report  of  the  viewers,  because 
the  new  road  was  to  run  across  the  lands 
of  the  heirs  of  Edmund  Hooper  deceased, 
without  any  previous  summons  having 
been  served  upon  any  of  the  tenants  or 
proprietors  of  the  said  land,  or  their  having 
been  made  in  any  manner  parties  to  the 
controversy.  But,  the  Court  sustained  the 
report  in  this  respect,  because  the  new  road, 
as  established  by  the  order  of  the  County 
Court,  did  not  interfere  with  the  said  lands. 
Atkinson  excepted. 

Atkinson  also  moved  the  Superior  Court 
to  reverse  the  judgment  of  the  County 
Court,  and  quash  the  report,  because  the 
order  of  the  County  Court  appointing  the 
viewers,  did  not  designate  any  points  or 
places  within  the  said  county  of  Hanover, 
at  which  the  proposed  alteration  of  the  road 
should  commence  and  terminate,  but  left 
the  applicant  in  the  County  Court  and  the 
viewers  at  liberty  to  alter  the  said  road  for 
any  length  of  distance,  from  its  beginning 
to  the  city  of  Richmond,  in  the  county  of 
Henrico.  But  the  Court  were  of  opin- 
447  ion,  that  the  distance  for  *  which  it 
was  proposed  to  alter  the  said  road, 
was  a  matter  in  pais,  and  to  be  determined 
by  the  viewers,  and  that  the  points  of  com- 
mencement and  termination  need  not  be 
further  designated  than  they  have  been 
designated  by  the  order  of  the  County 
Court,  and  therefore  rejected  the  said  mo- 
tion.    The  appellant,    Atkinson,  excepted. 

The  Superior  Court  affirmed  the  judgment 
of  the  County  Court,  and  Atkinson  ap- 
pealed. 

Daniel,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

August  21.  JUDGE  CARR. 

Ball  applied  to  the  County  Court  of 
Hanover  for  leave  to  alter  a  road.  The 
road  to  be  altered  is  designated  in  the  mo- 
tion as  '*the  road  leading  from  the  Old 
Church,  by  Cold  Harbour,  to  Richmond.'* 
That  it  is  a  road  leading  to  Richmond,  is 
mentioned  in  the  petition  (I  presume)  to 
bring  it  within  the  law,  which  gives  a  cit- 
izen a  right  to  make  application  for  the 
opening  a  road,  or  altering  a  road,  leading 
to  the  Seat  of  Government.     The  Court  ap- 


^The  principal  case  cited  with  approval  In  Lelir- 
ton  v.  Maury«  7(J  Va.  874.  See  also,  Downman  v. 
Downman,  2  Call.  507.  and  foot-noU, 


pointed  viewers,  who,  being  first  sworn, 
were  *4o  view  the  road  and  ground,  along 
which  it  was  proposed  to  be  conducted,  and 
to  report  to  the  Court  truly  and  impartially, 
the  comparative  conveniences  and  in- 
conveniences, which  would  result,  as  well 
to  individuals  as  to  the  public,  if  such 
road  should  be  turned. '  *  The  viewers  make 
a  report,  with  a  diagram  shewing  very 
clearly  the  course  and  distance  of  the  con- 
templated change,  giving  their  reasons 
why  they  think  the  new  road  will  be  better 
for  the  public,  of  great  convenience  to  Ball, 
and  of  no  inconvenience  to  any  individual. 
On  the  return  of  this  report,  Atkinson  was 
permitted  to  enter  himself  a  defendant. 
The  cause  was  continued  for  about  twelve 
months;  and  then,  on  a  hearing,  the  report 
of  the  commissioners   was  approved, 

448  and  leave  *given  to  Ball  to  turn  the 
road  accordingly.  From  this  deci- 
sion, Atkinson  appealed.  It  was  tried  in 
the  Superior  Court.  Many  witnesses  were 
examined ;  and  the  judgment  of  the  County 
Court  amrmed.  Atkinson  appealed  to  this 
Court,  having  filed  two  bills  of  exception 
to  the  opinions  of  the  Judge.  The  evidence 
also,  given  in  the  Superior  Court,  is  spread 
upon  the  record,  in  obedience  to  the  law. 

If  I  felt  doubtful  as  to  the  weight  of  this 
evidence,  the  opinion  of  the  Courts,  who 
heard  the  witnesses,  would  turn  the  scale. 
But,  I  am  not  doubtful.  The  number  of 
witnesses,  and  the  weight  of  evidence,  are 
with  the  decision,  in  favor  of  the  new  road. 
This  point,  indeed,  if  not  given  up,  was 
not  relied  on,  in  the  argument. 

The  whole  rests  upon  the  two  points 
made  in  the  Superior  Court.  The  second 
seems  to  come  first  in  the  natural  order,  as 
it  strikes  at  the  foundation  of  the  proceed- 
ing. The  appellant  moved  the  Court  to 
reverse  the  judgment,  and  quash  the  order 
of  the  County  Court  appointing  viewers, 
because  that  order  does  not  designate  any 
points  or  places  within  the  county,  at 
which  the  proposed  alteration  in  the  road 
should  commence  and  terminate.  The 
Court  overruled  the  motion,  and  very  prop- 
erly, I  think.  The  law  requires  no  such 
particularity  as  this.  It  says,  where  a 
party  shall  make  application  to  have  **a 
new  road  opened,  or  a  former  one  altered, 
the  Court  shall  appoint  viewers,"  &c. 
The  reason  of  the  thing  requires  no  such 
strictness.  The  view  is  a  mere  incipient 
step,  to  bring  the  matter  before  the  Court. 
If,  in  the  motion  made  for  a  view,  it  is 
shewn,  that  the  road  leads  to  one  of  the 
places,  (the  courthouse,  warehouse,  land- 
ing, &c.,)  mentioned  in  the  act,  that  is 
enough.  The  Court,  then,  names  viewers, 
who  act  upon  oath,  and  their  report  shews 
the  particulars.  It  is  upon  this  that  the 
Court  acts,  and  also  upon  any  other  evi- 
dence, which  the  parties  may  bring  before 
them.  If,  upon  the  return  of  this  report, 
it  appears,  that  the  proposed  change  will 
carry    the   road  through  the  lands  of 

449  others,  not  parties  *to  the  motion,  a 
summons  issues,  &c.     I  do  not  think 

that  this  exception  has  any  thing  in  it. 

The  next  is,  *4he  appellant  moved  the 
Court  to  reverse  the  judgment,  &c.  because 
the  County  Court  established  the  road,  run- 
ning  across    the    lands    of    the    heirs    of 


459 


AND. 


ViRonriA  Rbports,  Annotated. 


460-462 


Hooper,  without  anj  previous  summoas 
having  been  served  on  the  tenants  or  pro- 
prietors of  the  land,  or  their  having  been, 
in  any  waj,  made  parties  to  the  contro- 
versy." If  this  objection  had  been  founded 
in  fact,  it  would  have  been  a  sound  one. 
But  I  think,  with  the  Judge,  that  it  is  not 
so  founded.  This  matter  will  be  deafly 
•understood,  by  looking  on  the  diagram, 
and  comparing  it  with  the  report.  The 
viewers  say,  the  new  road  strikes  off  from 
the  old  at  N.  Johnson*s  residence  on  Ball's 
land  (letter  A.)  and  is  1,320  yards,  to  where 
it  intersects  the  established  road.  From 
Rawleigh  to  Cold  Harbour  tavern,  is  % 
yards.  Now  the  old  road  runs  by  Cold 
Harbour;  so  that,  here  would  naturally  end 
the  alteration :  and  they  report,  that  from 
the  commencement  of  the  new  road  to  its 
intersection  with  the  Rawleigh  road,  it  is 
solely  on  Ball's  land,  and  that  the  old  road, 
from  where  the  new  one  leaves  it  to  Cold 
Harbour,  is  on  Ball's  land.  But,  to  shew 
more  clearly  the  advantages  of  this  new 
road,  and  to  give  a  view  of  the  whole 
ground,  the  viewers  add,  that  just  at  the 
spot  where  the  new  road  intersects  the 
Rawleigh  road,  there  strikes  off  from  that 
road,  one,  which  has  been  used  for  more 
than  twenty  years,  as  a  near  cut  from  the 
Richmond  road,  into  the  Rawleigh  road. 
By  taking  this  near  cut,  the  acute  angle 
made  by  the  Rawleigh  and  Richmond 
roads,  at  their  point  of  junction  at  the 
Cold  Harbour  tavern,  is  avoided;  and  a 
traveller  would  gain  by  it  146  yards.  It  is 
this  near  cut,  which,  the  viewers  tell  us, 
borders  on  Hooper's  estate ;  and  it  is  on 
this,  that  the  objection  hangs.  But,  so 
far  from  considering  this  near  cut  as  a  part 
of  the  new  road,  they  expressly  state  it  in 
their  report,  to  have  been  in  use  upwards 
of  twenty  years;  and  in  their  diagram, 
they  also  distinguish  it  from  the  new 
road,  laying  down  the  latter 
450  *by  black  lines,  and  merely  dotting 
the  near  cut,  to  shew  its  direction. 

Some  of  the  advantages  to  Ball  by  the 
change,  are,  that  it  will  save  him  2,000 
yards  of  fencing,  and  enable  him  to  have 
water  in  a  pasture  field,  now  without. 
The  sole  disadvantage  to  the  appellant,  is, 
that  he  is  the  keeper  of  the  Cold  Harbour 
tavern,  and  that  this  new  road,  instead  of 
forcing  travellers  by  his  door,  will  bring 
them  within  %  yards;  leaving  them  the 
choice  of  taking  the  near  cut,  and  avoiding 
the  angle;  or  following  the  old  road,  and 
passing  his  door. 

The  case  seems  to  me  a  very  clear  one 
for  affirmance. 

JUDGE  CABELTw. 

This  is  an  application  to  turn  a  road. 
All  the  preparatory  proceedings  appear  to 
have  been  sufficiently  regular;  and  the  only 
question  before  us,  is,  whether  the  proposed 
change  shall  be  established  or  not. 

In  such  a  question,  the  public  con- 
venience should  be  the  ruling  considera- 
tion;  and  on  this  point,  the  testimony  (all 
of  which  is  in  the  record)  is  contradictory. 
The  witnesses  are  nearly  equally  divided. 
Those,  however,  in  favor  of  the  new  rout*;, 
appear  to  have  examined  both  routes  most 
carefully,  for  the  purpose  of  ascertaining 
their  comparative  merit  in  relation   to   the 


public  convenience;  and  I  acknowledge^ 
that  I  should,  therefore,  be  disposed  to  re- 
spect their  testimony,  more  than  that  on 
the  opposite  side. 

But,  suppose  the  witnesses  were  precisely 
equal  in  number,  and  that  their  testimony, 
judging  by  the  record  only,  appeared  to  us. 
to  hang  precisely  in  equipoise. 

Witnesses  should  be  weighed,  not  num- 
bered; and  in  estimating  the  weight  of 
testimony,  the  Judges  of  the  Superior  Court 
of  Law,  who  see  and  hear  the  witnesses^ 
examined,  possess  advantages  which  we 
have  not.  The  justices  of  the  County 
Court  have  the  same  advantages  as  the 
Judges   of    the    Superior    Courts    of 

451  Law;  to  which   may    be  ^superadded 
an    intimate   personal  knowledge    of 

the  character  of  each  witness.  In  a  doubt- 
ful case,  therefore,  upon  a  subject  of  this 
nature,  I  should  always  lean  in  favor  of 
the  concurrent  judgments  of  these  two  tri- 
bunals. 

Both  judgments  should  be  affirmed. 

JUDGE  GREEN. 

This  is  an  application  to  turn  an  old 
road,  which  runs  from  the  Old  Church  ta 
Richmond,  and  crosses  the  Bottom's  Bridge 
road  nearly  at  right  angles.  The  proposed 
substitute  for  the  old  road  and  which  was 
sanctioned  by  the  judgments  pf  the  County 
and  Superior  Courts,  terminates  at  the  Bot- 
tom's Bridge  road,  ninety-six  yards  from 
the  crossing  of  the  old  road  and  the  Bot- 
tom's Bridge  road.  From  this  termination 
of  the  new  road  in  the  Bottom's  Bridge 
road,  the  traveller  must  go  to  the  old  cross- 
ing of  the  roads,  to  travel  towards  Rich- 
m  )nd.  From  the  point  where  the  new  road 
leaves  the  old  road,  to  the  old  crossings  by 
the  new  road  and  Bottom's  Bridge  road,  is 
1,416  yards;  and  by  the  old  road,  is  1,180 
yards ;  so,  that  the  old  road  is  236  yards 
shorter  than  the  proposed  road,  between 
the  two  points  in  which  they  coincide.  In 
respect  to  the  qualities  of  these  roads  re- 
spectively, I  consider  them  as  proved  to  be 
equal ;  and  so  far  as  the  public  are  con- 
cerned, the  old  road  is  preferable  in  respect 
to  distance,  by  236  yards  in  less  than  a 
mile. 

There  is  an  old  established  tavern  at  the 
old  crossings  of  the  road,  and  as  the  road 
is  established  by  the  judgments  in  this 
case,  those  travelling  by  the  Old  Church 
road  to  Richmond,  would  still  be  obliged 
to  pass  by  this  tavern.  But,  if  the  new 
road  be  established,  it  will  be  a  matter  of 
course  to  open  a  new  road,  pointed  out  by 
the  commissioners  as  the  near  ^ut,  which 
would  be  a  continuation  of  the  road  now 
proposed,  and  would  fall  into  the  Richmond 
road  a  considerable  distance  from  the 
tavern,  so  as  to  carry  travellers  to  Rich- 
mond, without  passing    the    tavern; 

452  and    *when    this    is   done,    the    new 
road  would  be,  from  the  departure  from 

the  old  road  to  its  junction  again  with  it, 
1,470  yards  long,  and  the  old  road,  1,380 
yards ;  leaving  the  old  road  still  preferable, 
in  respect  to  distance,  by  90  yards.  If  it 
is  not,  therefore,  against  the  public  inter- 
est to  change  the  old  road,  it  certainly 
does  not  appear  to  be  necessary  for  the 
public  convenience,  to  do  so. 
The  individual  benefits  to   Ball,  the    sp- 
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Jill  cant,  from  thia  change,  are,  that  he  will 
«ave  2,000  yards  of  fencing,  and  have  a 
pasture  with  water,  which  it  is  now  des- 
titute of:  that  some  facilities  will  be 
afforded  him  in  hauling  wood;  and  that  he 
will  be  enabled  to  make  his  house,  which 
is  81  yards  from  the  new  road,  a  public 
house ;  whilst  the  injury  that  may  result  to 
the  appellant,  the  occupier  of  the  old 
tavern,  consists  in  the  diversion  of  the 
travelling  custom  from  his  house  to  Ball's. 
Both  the  old  and  the  new  road  are  entirely 
on  Ball's  land. 

The  legal  presumption  is,  that  when  this 
old  road  was  established,  a  fair  and  full 
-compensation  was  made  to  the  owner  of 
the  land,  for  any  damages  which  he  thereby 
suffered,  and  we  may  confidently  believe, 
that  the  convenience  of  the  cross-roads  as 
a  place  for  a  house  of  public  entertainment, 
and  the  well-founded  confidence  that  these 
roads  would  not  be  changed,  but  for  the 
public  convenience,  or  for  the  advantage 
of  one  individual  when  it  would  not  injure 
another,  was  the  inducement  to  the  owner 
of  the  tavern,  to  lay  out  his  money  to  pro- 
vide a  house  of  public  entertainment. 
This  gave  him  rights,  which,  although  not 
amounting  to  absolute  property,  were  in 
the  nature  of  property,  (as  the  good  will 
of  a  trade,)  the  loss  of  which  would  inflict 
upon  him  an  injury,  equal  to  the  loss  of 
apecific  property  of  the  same  value.  A 
sacred  regard  to  the  rights  of  property,  is 
the  foundation  of  all  law  and  civilization ; 
and  the  smallest  scintilla  of  right  ought 
not  to  be  invaded.  The  maxim,  *  ^sic  utere 
tno  ut  alienum  non  loedas,"  applies  to 
this  case.  The  interests  of  the  appellant, 
so  acquired,  should  yields  to  the  pub- 
-453  lie,  but  to  no  private  ^interest.  When 
he  acquired  that  interest,  he  knew 
that  according  to  existing  laws,  he  must 
yield  it  to  the  public  convenience,  when 
required.  The  judgment  should  be  re- 
versed. 

The  judgment  was  affirmed,  two  Judges 
'Constituting  a  majority  of  the  Court.* 


M'Clung  V.  Hughes. 

June.  1827. 

equitable  Rellel— Psllure  to  ProMcnte  Caveat  t— The 
doctrlDe  of  the  case  of  Noland  v.  Cromwell,  4 
Munf.  1S6.  examined  in  this  and  the  next  case. 

«a»e—araot— Fraud.— After  a  irrant  Issued,  any  one 
claiming  a  prior  equity  against  the  grantee,  can. 
in  no  case,  hare  relief  in  equity,  unless  upon  the 
ground  of  actual  fraud  in  the  acquisition  of  the 
leffal  title:  or.  unless  the  party  was  prevented 
from  prosecuting  a  caveat,  by  fraud,  accident  or 
mistake. 

•dame— Sane— Same— Oefliiltion  of  Fraud.— By  actual 
fraud,  in  such  case,  is  meant  the  proceeding  to 
procure  a  patent,  after  actual  notice  of  a  prior 
equity. 

This  was  an  appeal  from    the   Chancery 
•Court    of   Greenbrier,    where    Edward  and 


♦The  Presidbnt  and  Judge  Coaltkr  absent. 

tBqnlUble  Relief -Failure  to  Prosecute  Caveat— See 
foot-note  to  Noland  v.  Cromwell,  4  Munf.  166.  where 
It  la  shown  that  the  construction  of  Noland  v.  Crom- 
well ffiven  in  the  principal  case  has  been  adhered 
to  in  subsequent  cases. 

The  case  is  cited  on  this  point  in  Jackson  v.  Mc- 
Gavock.  5  Rand.  614,  689;  Lewis  v.  Blllips.  1  Lelfirh 
SU4.  366:  French  v.  The  Successors  of  the  Loyal 
Co..  5  Leiirh  640.  648.  662,  668,  678,  676.  680:  Beck  with 
V.  Thompson.  18  W.  Va.  124. 

He  is  ffuilty  of  actual  fraud  who,  knowinsr  another's 
prior  equity,  proceeds  to  gret  a  ffrant  for  the  land. 
Cline  V.  Catron,  22  Oratt.  881,  quoting  from  the 
^principal  case. 


Thomas  Hughes,  filed  their  bill  against 
Andrew  Moore  and  William  M'Clung,  pray- 
inK  for  an  injunction  to  a  judgment  at 
law.  The  Chancellor  awarded  the  injunc- 
tion, and  finally  decreed  that  it  should  be 
made  perpetual.  The  defendant,  M'Clung, 
appealed.  The  following  opinions  give  so 
complete  a  history  of  the  case,  that  no 
other  report  is  necessary. 
Wickham,  for  the  appellant. 

Johnson,  for  the  appellee. 

454  *June   13.      The   Judges    delivered 
their  opinion.^ 

JUDGE  CARR. 

In  1794,  when  the  rage  for  speculation  in 
wild  lands  was  at  the  height,  Moore  and 
M'Clung  entered  into  a  contract  for  taking 
up  in  partnership  60,000  acres  of  land,  in 
the  county  of  Greenbrier,  on  Gauley  river, 
and  its  waters,  along  the  south  side  of  the 
river,  below  Hominy  creek.  Having  mad^ 
many  entries,  they  had  an  inclusive  sur- 
vey, made  in  September,  1794,  compre- 
hending 44,317  acres,  for  which  a  patent 
issued  to  Moore  in  June,  1795.  The  gen- 
eral position  of  the  survey  was  this. 
Gauley  running  nearly  a  west  course;  the 
beginning  call  was  near  the  river  on  the 
south  side;  thence  the  line  ran  off  in  a 
southerly  course  for  some  distance ;  turning 
then  westerlv,  it  ran  ofif  for  a  great  dis- 
tance with  the  river,  and  down  it;  then 
turning  northerly,  it  ran  to  the  river,  and 
called  (not  for  the  meanders  of  the  river,) 
but  for  a  straight  line,  to  the  beginning. 
The  length  of  this  closing  line  was  5,060 
poles,  rather  upwards  of  15  miles.  It  was 
not  actually  run  out  at  the  time  of  the  sur- 
vey, but  left  open;  a  practice  said  to  be 
common  in  that  quarter.  Hughes,  the 
plaintiff,  in  1795,  entered  for  400  acres  of 
land  on  the  north  side  of  Gauley  river, 
opposite  to  a  part  of  Moore's  survey.  In 
1798,  he  surveyed,  and  in  1800,  obtained  a 
patent.  In  1807,  Moore  and  M'Clung,  for 
the  first  time,  ran  the  closing  line  of  their 
patent.  This  being  a  straight  line,  and 
the  rivers  in  that  mountainous  country 
generally  crooked,  it  was  to  be  expected 
that  it  would,  in  the  distance  of  15  miles, 
cross  the  river  several  times.  Accordingly, 
we  find  that  it  crossed  four  times;  took  in  a 
considerable  quantity  of  land  on  the  north 
side,  and  among  other  tracts  the  400  acres 
of  the  plaintiff.  He  being  in  possession, 
and  refusing  to  yield  the  land,  M'Clung, 
(who   had  bought  of  Moore)  brought 

455  ^ejectment  against    him,    and  recov- 
ered   judgment.     This   bill   was  filed 

to  enjoin  that  judgment,  and  to  obtain  a 
decree  for  the  legal  title.  The  Chancellor 
decreed  in  favor  of  Hughes,  and  M'Clung 
appealed: 

This  statement  shews  that  the  ejectment 
must  have  presented  a  question  of  title 
and  boundary  purely;  a  question  peculiarly 
proper  for  a  Court  of  law,  and  a  jury. 
They  have  pronounced  that  the  patent  of 
M'Clung  covered  the  land ;  and  being  the 
eldest,  carried  the  legal  title.  Can  this 
question  be  re-examined  in  equity?  We 
will  consider  this,  first,  on  general  prin- 
ciples ;  secondly,  on  the  doctrine  of  caveats. 

1.  If  there  were  mala  fides  or  fraud  of  any 
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kind  in  tbe  traasactioo,  it  is  clear  that 
equity  might  interpose,  and  saj  to  Moore  or 
M'Clung,  ^'though  you  have  gotten  the 
legal  title,  you  shall  not  enjoy  the  fruits 
of  your  iniquity.  Taking  hold  of  your 
evil  conscience,  we  will  postpone  you  to 
Hughes,  and  compel  you  to  release  to  him 
your  legal  title.*'  Does  the  bill  contain  any 
charges  sustained  by  evidence,  which  would 
authorise  this  procedure? 

The  first  ground  of  equity  is,  that  Moore 
and  M'Clung  sold  the  land  to  Morris  and 
Nicholson,  who,  in  1794,  sent  Robert 
James  as  their  agent,  to  view  it  and 
ascertain  the  boundaries:  that  he,  with 
Welch  the  surveyor,  went  round  the  survey, 
and  ran  the  closing  line  on  the  south  side 
of  Gauley,  declaring  he  had  no  claim  to 
land  on  the  north  side.  Supposing  this 
literally  true,  it  is  difficult  to  perceive  how 
It  would  attach  an  equity  upon  the  con- 
science of  Moore  or  M'Clung  in  favor  of 
Hughes,  who  had  not  then  even  made  his 
entry.  But  when  we  find  that  this  James 
was  a  mere  agent  lor  Morris  and  Nicholson, 
whose  only  business  was  to  view  and  re- 
port the  quality  of  the  land;  that  the  con- 
tract with  Morris  and  Nicholson  was  either 
never  executed  or  afterwards  rescinded  ;  and 
that  (as  the  witness  Patterson  says)  the 
reason  why  they  did  not  cross  the  river  in 
running  the  lines  of  the  land,  was,  that  it 
was  so  high  they  could  not  cross,  and 
456  therefore,  they  had  to  go  *up  the  south 
side;  surely  "ne  must  conclude,' that 
there  is  nothing  it  this  allegation  or  proof, 
to  authorise  equity  to  compel  a  release  of 
the  legal  title. 

The  next  ground  of  equity  is,  that  Welch 
the  surveyor  was  a  partner  with  Moore  and 
M'Clung:  that  he  told  the  plaintiff's  neigh- 
bours that  they  meant  tu  take  no  land 
on  the  north  side  of  the  river,  and  encour- 
aged them  to  locate  those  lands :  that  after 
Hughes  had  made  his  entry,  it  being  sug- 
gested to  him  that  the  last  line  of  Moore 
and  M'Clung  might  take  in  the  land,  he 
sent  to  Welch  for  the  lines,  by  Campbell, 
and  to  ask  whether  they  would  include 
the  400  acres ;  when  Welch  said  he  might 
send  the  lines,  and  take  their  money ;  but 
it  was  unnecessary  to  tell  them  and  others 
to  proceed  and  make  their  surveys,  for  that 
they  closed  their  survey  by  the  river. 

Supposing  Welch  a  partner  in  this 
land,  and  that  this  charge  were  made  out 
by  satisfactory  evidence,  its  weight  would 
depend  verv  much  on  the  good  faith  of 
Welches  declaration.  There  is  a  good  deal 
of  evidence,  tending  to  shew  that  none  of 
the  parties  expected  the  line  to  take  so 
much  land  on  the  north  side  of  the  river; 
nor  is  it  strange  that  they  should  err  in 
their  conjectures  on  the  subject.  The  line 
was  a  straight  course  of  15  miles  and  bet- 
ter, through  an  unsettled  mountainous 
country,  and  the  windings  of  the  river 
would  be  the  main  circumstance  to  deter- 
mine, what  land  on  either  side,  it  would 
take  in  or  leave  out.  The  same  means  of 
information  were  open  to  all.  Any  person 
who  chose  to  run  a  straight  line  from  the 
given  corners  above  and  below,  might  as- 
certain how  much  land  it  would  include  on 
the  north  side,  just  as  well  as  Welch.  It 
would  be  difficult,  therefore,    to   conceive, 


that  Welch,  in  his  messages,  intended  to- 
deceive  or  defraud  Hughes.  Nor  is  it  pre- 
tended that  by  those  messages,  he  meant 
(if  he  had  the  power)  to  enter  into  a  con- 
tract, changing  the  last  line  of  the  survey, 
and  making  the  river  the  boundary. 
Hughes  well  knew  that  his  line  would 
stand  in  the    patent,    precisely    as  it 

457  stood  in  the  survey,  a  ^straight  line. 
He    had  in    his   own    power    all    the 

means  of  arriving  at  perfect  certainty;  and 
the  survey  gave  him  full  notice.  He  ought 
then,  in  common  prudence,  to  have  run  the 
closing  line,  and  not  to  have  rested  on 
the  opinion  of  any  body  as  to  its  crossing 
the  river. 

But,  it  is  useless  to  consider  how  far  the 
declarations  or  admissions  of  Welch,  takings 
him  as  a  partner,  would  affect  the  rights  of 
M'Clung  and  Moore,  until  it  be  first  proved 
that  he  was  a  partner.  Tbe  bill  specially 
charges,  that  he  was  a  partner  in  the  43,417 
acre  survey,  and  that  this  was  proved  by 
a  written  contract,  and  also  by  the  deed 
from  Moore  to  M'Clung,  which  contains 
an  exception  of  Welch's  claim;  and  partic- 
ular interrogatories  are  put  to  the  defend- 
ants, to  answer  whether  there  was  not  a 
written  contract,  with  a  prayer,  that  they 
be  compelled  to  produce  it.  In  answer,  the 
defendants  explicitly  declare,  that  there 
was  no  contract,  by  which  Welch  was  a 
partner  in  the  43,417  acre  survey.  They 
set  forth  a  contract  bearing  date  the  28th 
of  August,  1793 ;  by  which  they  and  Welch 
were  to  be  equally  interested  in  taking  up 
lands  on  Gauley  river.  This  contract  ap- 
pears to  have  been  reduced  to  writing,  after 
the  entries  made  under  it  were  located;  as 
it  specifies  the  seven  entries  to  which  it 
applies,  and  states  that  the  lands  which 
they  embrace,  (amounting  by  my  calcula- 
tion to  50,783  acres,)  were  held  in  equal 
shares  by  the  partners.  They  set  forth  an- 
other agreement,  dated  the  20th  of  Septem- 
ber, 1794,  by  which  Moore  was  to  furnish 
warrants  for  60,000  acres  of  land,  and 
M'Clung  to  locate  them  on  Gauley  river 
and  its  waters;  Moore  to  pay  all  expenses, 
and  M'Clung  to  have  one  fourth  of  the  pro- 
ceeds, when  the  land  should  be  sold.  Thi» 
contract  is  signed  by  M'Clung,  but  not  by 
Moore;  and  Welch,  who  is  the  subscribing 
witness,  annexes  to  his  attestation  this 
remark,  that  it  was  acknowledged  by 
M'Clung,  and  the  next  day.  Col.  Moore, 
after  reading  the  article,  agreed  to  the 
contents,  but  did  not  sign  it,  because  the 
meeting  between  them  being  on  the  great 
road,    there    was    no    pen    and    ink. 

458  This  is    the    agreement,  *(as   seems 
acknowledged   on  *all   hands, )    under 

which  the  entries  were  made,  (except  one,) 
which  compose  the  43,417  acre  survey ;  and 
to  this  agreement,  it  is  most  clear  that 
Welch  was  no  party. 

To  prove  that  he  declined  a  partnership 
in  this  adventure,  M'Clung  files  and  refers 
to  an  agreement  between  Welch  and  him- 
self, dated  in  May,  1807.  This  agreement, 
referring  back  to  the  original  contract  be- 
tween Moore,  M'Clung  and  Welch,  states, 
(by  way  of  recital,)  that  S4,000  acres  were 
taken  up  under  it :  that  then,  Welch  declined 
a  further  partnership:  that  Moore  and 
M'Clung   agreed  to   goon:  that   Welch,  at 
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the  instance  of  M'Clung,  agreed  to  assist 
him  in  locating  and  sarvejing;  for  which 
service,  M'Clung  was  to  make  over  to  him 
all  right,  title  and  claim  to  4.500  acres  ont 
of  his  share  of  the  partnership  conceru  of 
54,000  acres,  to  be  adjoining  Welch's  divi- 
sion, in  case  M'Clung's  share  should  join 
Welch's.  After  the  recital,  the  agreement 
states  that  Welch  had  performed  his  un- 
dertaking to  the  satisfaction  of  M'Clung; 
for  which,  M'Clung  binds  himself,  &c.,  in 
the  penalty  of  $20,000,  to  perform  his  part ; 
that  is,  to  convey  the  4,500  acres.  Thus, 
the  written  contract  called  for  and  pro- 
duced, as  well  as  the  subsequent  contract 
between  M'Clung  and  Welch,  shew  that 
Welch  was  not  a  partner  in  the  43,417  sur- 
vey. As  to  that  part  of  the  deed  from 
Moore  to  M'Clung,  which  excepts  the  claim 
of  Welch,  the  answer  of  Moore  explains  it 
thus.  Previous  to  the  sale  to  M'Clung,  it 
had  been  discovered  that  the  inclusive  sur- 
vey of  43,417  acres  had  taken  in  a  part  of 
the  joint  property,  the  54,000  acres ;  and 
the  exception  meant  to  exclude  Welclfs 
proportion  of  this  part  from  the  convey- 
ance. What  this  part  was,  is  seen  at  once 
by  recurring  to  the  hrst  contract,  and  the 
surveyor's  statement  of  the  entries,  on 
which  the  43,417  acre  survey  was  made. 
The  contract  shews  that  one  of  the  entries, 
in  which  the  three  partners  had  a  joint  in- 
terest, was  *'an  entry  dated  the  7th  of 
June,  1792,  of  14,562  acres,  part  of  a  location 

of  17,562  acres;"  and  the  surveyor's 
459      ^statement    shews,    that     this    same 

entry  was  one  of  those,  on  which  the 
43,417  acre  survey  was  made.  To  the 
amount  of  his  proportion  of  this  entry, 
Welch  had  an  equitable  interest;  but,  if 
he  had  owned  the  whole  entry,  (thus  acci- 
dentally included,)  it  would  hardly  be  con- 
tended, that  this  would  constitute  him  so 
far  a  general  partner  in  the  various  other 
entries  comprised  in  the  whole  survey,  as 
that  (under  the  rule  of  law  making  the  ad- 
missions Of  acts  of  one  partner  binding  on 
the  firm)  his  declarations  and  admissions 
would  control  and  alter  the  written  calls  of 
the  survey,  or  raise  such  an  equity  against 
Moore  and  M'Clung,  as  would  postpone 
their  legal  rights  to  those  acquired  under  a 
younger  patent.  A  partnership  is  a  volun- 
tary contract  between  tno  or  more  persons, 
for  joining"together  their  money,  goods, 
labor,  and  skill,  or  either  or  all  of  them, 
upon  an  agreement  that  the  gain  or  loss 
shall  be  divided  proportionably  between 
them ;  and  it  is  upon  this  community 
of  profit  and  loss,  this  mutual  confidence, 
and  the  character  held  out  to  the  world,  that 
the  rule  rests,  making  the  acts  and  decla- 
rations of  one  partner  binding  on  the  rest. 
The  very  foundation  of  the  ryle  is  want- 
ing here.  This  limited  and  accidental 
interest  in  a  single  entry,  could  not  make 
Welch  the  partner  or  agent  of  Moore  or 
M'Clung,  so  as  to  bind  them  by  his  decla- 
rations; and  as  to  any  joint  general  in- 
terest, I  can  find  nothing  that  weighs  as  a 
feather,  against  the  strong  evidence  I 
have  stated,  proving  that  he  was  not  a 
partner.  A  paper  is  found  in  the  record, 
purporting  to  be  an  agreement,  by  which 
Moore,  M'Clung  and  Welch  sell  to  Susanna 
Wilson  195  acres  of  land,  and    bind    them- 


selves to  convey  it  to  her,  &c.  How  this 
paper  came  into  the  record,  I  cannot  per- 
ceive. It  is  not  an  exhibit  either  in  the 
bill  or  answers ;  nor  is  there  a  title  of  evi- 
dence going  to  authenticate  it  in  any  way. 
I  should  not,  therefore,  notice  it,  but  that 
it  seems  to  have  had  weight  with  the 
worthy  Judge  who  decided  the  cause  be- 
low. Although  the  name  of  Welch  is  in 
the    body    of     the    agreement    as   a 

460  vendor,  it  is  ^executed  only  by  Moore 
and  M'Clung;  nor  is  there  any  evi- 
dence where  the  land  lay,  unless  we  con- 
sider this  as  proved  by  the  deposition  of  D. 
Stuart,  who  says,  Welch  refused  to  sign  the 
agreement,  saying  he  would  take  his  land 
on  the  other  side  of  the  river.  This  would 
be  slight  proof,  even  if  the  witness  were 
unimpeached;  but,  it  is  more  especially 
so,  as  his  situation  (contesting  the  same 
point  with  the  same  party,  against  whom 
his  evidence  is  given)  goes  strongly  to 
his  credit.  But,  take  his  evidence  as  true, 
and  it  amounts  to  this.  Welch  refused  to 
bind  himself  to  convey  on  the  N.  West  side 
of  the  river,  because  he  would  not  take 
his  land  there ;  and  this  was  yielded  to  by 
all  parties.  Now,  if  Welch  had  been  a 
general  and  joint  partner  in  the  whole  sur- 
vey, he  could  not  have  disclaimed  an  inter- 
est in  any  part  of  it,  before  a  division. 
His  execution  of  the  contract,  jointly  with 
his  partners,  both  they  and  the  vendee 
would  have  had  a  right  to  insist  on  ;  but 
they  had  no  such  right,  as  he  was  interested 
only  in  a  single  entry,  which,  he  might 
well  contend,  lay  entirely,  or  principally 
on  the  other  side  of  the  river.  Thi-»,  there- 
fore, certainly  does  not  prove  a  partnership. 
There  are  several  depositions  as  to  declara- 
tions of  Welch,  M'Clung  and  Moore,  that 
Welch  had  an  interest  in  the  43,417  acre 
survey;  but  these  may  either  be  explained 
by  the  limited  interest  I  have  mentioned, 
or  are  fully  rebutted  by  counter  evidence; 
and  if  not,  would  deserve  little  weight; 
because  the  conversations  they  relate,  were 
loose  and  vague,  and  the  witnesses  under  a 
bias,  which  goes  strongly  to  their  credit. 
This  is  especially  the  case,  with  those  who 
testify  as  to  the  declarations  of  Welch,  that 
the  closing  line  would  not  cross  the  river. 
Campbell  acknowledged  himself  interested; 
and  Fitzwater  and  Stuart  had  land  within 
that  same  closing  line,  if  it  was  permitted 
to  cross  the  river.  Without  deciding  on 
the  competency  of  these  witnesses,  I  must 
say,  that  I  could  never  feel  safe  in  receiv- 
ing their  evidence  as  proof  of  the  parol 
declarations  of  their  adversaries;  going  to 

establish    the    very    fact,    on    which 

461  their   own    *titles     depended.     Upon 
general       principles,      therefore,      I 

think  there  is  nothing  in  the  case  to  jus- 
tify a  re-examination  of  the  law-ju<lgment 
by  a    Court  of  Equity. 

2.  But  if  this  question  were  more  doubtful 
than  it  is,  I  think  the  second  point  to  be 
considered,  to  wit,  the  doctrine  of  caveats, 
as  settled  by  this  Court,  would  be  entirely 
conclusive  of  the  case;  and  on  this  ground, 
in  my  judgment,  the  decision  ought  to  be 
exclusively  placed. 

In  the  discussion  of  this  point,  I  shall 
consider  the  case  of  Noland  v.  Cromwell,  4 
Munf.  155,  as  binding    authority.     I    shall 
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do  so,  first,  because  Noland  v.  Cromwell, 
was  decided  bj  a  full  Court,  on  great  con- 
sideration, with  the  express  view  of  settling 
finally  the  jarisdiction  of  equity  in  such 
cases,  and  has,  ever  since  its  decision  (now 
upwards  of  twelve  years)  been  taken  as 
giving  the  law  to  the  subject.  Such  cases 
ought  not  to  be  disturbed;  for  (as has  been 
well  said)  it  is  of  more  importance  to  the 
community  that  the  law  be  settled,  than 
how  it  is  settled.  When  it  is  clearly  under- 
stood, that  the  solemn  decisions  of  this 
Court  are  to  stand,  counsel  will  know  how 
to  advise  their  clients,  and  litigation  will 
be  discouraged.  Who  can  tell  how  many 
titles  we  might  shake,  how  much  litigation 
we  might  set  afloat,  by  overruling  now, 
the  case  of  Noland  v.  Cromwell?  Perhaps 
these  remarks  might  have  been  spared, 
when  it  is  recollected,  that  in  the  case  of 
Jackson  v.  M'Gavock,  (argued  since  the 
present  case,  and  before  three  of  the  same 
Judges)  we,  after  hearing  a  long  argument 
assailing  the  authority  of  Noland  v.  Crom- 
well, stopped  the  reply,  declaring  that  we 
considered  Noland  v.  Cromwell  as  settling 
the  law  at  the  date  of  the  decision ;  though 
the  effect  of  subsequent  statutes  on  that 
case,  was  open  to  argument.  That  their 
effect  is  nothing,  will  be  shewn  in  Jackson 
v.  M'Gavock. 

Taking  now,  the  case  of  Noland  v.  Crom- 
well as  settled  law,  I  will  enquire  whether 
it   does  not   govern  and  decide    the  case  at 

bar. 
462  Mn  Noland  v.  Cromwell,  the  bill 
charged  fraud  and  combination  be- 
tween the  defendant  and  the  surveyor.  In 
this  Court,  the  case  was  decided  on  the 
preliminary  question,  whether  in  any  case 
equity  would  relieve  on  a  bill  suggesting 
no  excuse  for  failing  to  caveat.  In  the 
argument  of  this  question,  the  bill  was  to 
be  taken  for  true,  and  the  strongest  case 
whirh  could  arise  out  of  it,  as  established ; 
and  this  course  was  no  doubt  taken,  be- 
cause (in  the  words  of  the  Court)  ^'it  has 
been  thought  best  to  meet  the  question  in 
full,  and  endeavour  to  put  it  at  rest  in  fu- 
ture." The  opinion  of  the  majority  of  the 
Court  was  delivered  by  Judge  Fleming. 
The  following  extracts  will  shew  the  nature 
and  extent  of  the.decision.  It  begins  thus : 
**  After  the  solemn  resolution  of  this  Court 
upon  the  question  of  jurisdiction,  rendered 
in  the  case  of  Johnson  v.  Brown,  which 
was  founded  upon  former  decisions,  and 
particularly  upon  that  in  the  case  of  Jones 
V.  Williams;  after  the  accession  to  this 
decision  by  Judge  Tucker  in  the  case  of 
Depew  V.  Howard,  on  the  ground  of  its  being 
the  established  law  of  the  land ;  after  this 
rule  of  property,  sanctioned  by  the  opinions 
of  all  the  successive  Judges  of  this  Court, 
to  the  number  of  perhaps  seven  or  eight, 
prior  to  the  present  organization  thereof, 
had  been  promulgated  as  the  law  of  the 
land,  and  hundreds  of  our  citizens  may 
have  regulated  their  transactions  thereby, 
it  might  have  been  reasonably  supposed, 
that  the  point,  at  this  day,  had  been  at 
rest.  If  there  were  even  error  in  the  opin- 
ion of  all  these  Judges;  if  the  solemn 
decisions  of  this  Court,  upon  the  point, 
were  even  replete  with  error;  that  error, 
upon  general  principles,  had    better  be  ac- 


quiesced in,  than  corrected  at  this  late  day. 
But  no  such  error  has  been  committed :  and 
we  owe  that  defere;jice  to  the  decisions  of 
former  times,  that  we  ought  not  to  suppose 
that  those  decisions  were  rendered  without 
due  consideration.  We  ought  rather  to  ad- 
mit the  possibility  of  being  ourselves 
mistaken.  On  authority,  therefore,  the 
question  is  irrevocably  settled ;  and  on  prin- 
ciple also,  we  think  it  rightly  settled. 

463  The    *point    seems     to    be,    as    thus 
established,    that    although    a   party 

may  be  let  into  a  Court  of  Equity,  on 
gi;ounds  which  he  could  not  have  used  on 
the  trial  of  a  caveat,  and  which,  in  fact, 
make  another  case,  or  upon  a  case  suggest- 
ing and  proving  that  he  was  prevented  by 
fraud  or  accident,  from  prosecuting  his  ca- 
veat ;  he  is  not  to  be  sustained  in  a  Court 
of  Equity  on  such  grounds  as  were  or  might 
have  been  brought  forward  on  the  trial  of 
the  caveat."  The  opinion  then  proceeds 
to  detail  the  reasons  of  the  decision :  That 
the  State  having  much  vacant  land  for 
sale,  it  was  important  to  have  it  settled, 
and  the  titles  thereto  quieted,  as  soon  as 
possible ;  that  for  this  purpose,  the  I^egis- 
lature  constituted  a  peculiar  tribunal,  and 
made  provision  for  the  speedy  decision  of 
the  whole  law  and  equity  of  the  case,  on 
the  trial  of  the  caveat,  prior  to  the  emana- 
tion of  the  patent;  that  it  was  important, 
in  relation  to  this  extensive  territory,  to  act 
by  general  rules,  and  establish  a  general 
criterion  as  to  notice ;  that  the  act  meant 
to  cut  up  the  numberless  doubts  and  dis- 
putes as  to  notice  or  no  notice,  and  to 
establish  a  general  criterion  analogous  to 
the  provisions  of  the  registration  acts, 
which  do  not  permit  any  person  to  aver  the 
want  of  notice  of  a  deed  duly  recorded ;  that 
the  notice  principally  established  by  the 
act,  is  the  entry  in  the  surveyor's  book, 
open  to  all ;  which,  when  followed  un  by  a 
survey,  directed  by  law  to  be  made  shortly 
thereafter,  affords  complete  notice  of  the 
claim ;  that  of  this  survey,  it  is  not  com- 
petent to  adjacent  adventurers  to  aver  an 
ignorance ;  and  that  if  a  particular  case  of 
hardship  should  be  found  to  exist,  it  must 
yield  to  the  general  policy  of  the  statute, 
which  acts  by  general  rules,  and  adopts,  of 
necessity,  a  general  criterion;  it  being 
better  that  hardship  should  be  endured  by 
an  individual,  than  that  the  general  policy 
of  the  Legislature  shouM  be  defeated.  Ac- 
cording to  this  case,  then,  a  party  may 
be  let  into  equity  upon  grounds  which  he 
could  not  have  used  on  the  trial  of  the 
caveat ;  ^r  upon  a  case  suggesting  and  prov- 
ing that  he  was  prevented  by  fraud  or 

464  accident    from  prosecuting    *his    ca- 
veat; but    not  on    such    grounds    as 

were,  or  might  have  been  used  on  the  trial 
of  the  caveat.  How  then  can  the  bill  be- 
fore us  be  sustained,  which,  so  far  from 
making  out  a  new  case  of  which  the  plain- 
tiff could  not  have  availed  himself  on  the 
trial  of  a  caveat,  shews  a  case,  every  fact 
and  circumstance  of  which  was  available 
on  such  trial,  and  might  have  been  sub- 
mitted to  that  tribunal,  and  does  not  sug- 
gest even,  that  the  plaintiff  was  prevented 
by  accident  or  fraud  from  prosecuting  his 
caveat?  _ 

The  Chancellor   seems  to    think  it    sum* 
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cieot  to  give  equity  jurisdictioo,  that  the 
case,  as  appearing  from  the  evidence,  should 
shew  a  good  excuse  for  the  plaintiff's  not 
havibg  prosecuted  a  caveat.  I  question 
this  exceedingly.  The  general  rule  is,  that 
equity  has  no  jurisdiction  in  such  cases; 
but,  if  fraud  or  accident  has  prevented  a 
resort  to  the  caveat,  equity  will  relieve. 
Ought  not  the  bill,  then,  to  state  expressly, 
that  fraud  or  accident  has  intervened? 
Where  are  you  to  look  for  the  plaintiff's 
case,  but  to  his  bill?  If  that  does  not  give 
•  jurisdiction,  it  would  t>e  demurrable ;  thus 
cutting  off  the  evidence  entirely.  Again. 
No  evidence  can  be  taken  which  is  not  rel- 
ative to  the  matters  in  issue.  Now,  if  the 
bill  alleges  neither  fraud  nor  accident  in 
excuse  for  not  filing  a  caveat,  how  can  the 
plaintiff  take  evidence  to  prove  such  facts? 
They  make  no  part  of  his  case.  The  de- 
fendant has  had  no  notice  by  the  bill,  that 
they  would  be  relied  on.  He  has  not  had 
the  benefit  of  his  answer  to  the  allegation. 
He  has  no  warrant  for  taking  countervail- 
ing evidence.  I  dd*  not  agree  with  the 
Chancellor,  therefore,  that  the  case  made 
out  by  the  evidence  will  give  equity  juris- 
diction, where  the  case  stated  in  the  bill 
gives  none.  Such  a  position  is  as  directly 
opposed  to  the  general  rules  and  principles 
of  equity,  as  it  is  to  the  particular  case  of 
Noland  v.  Cromwell,  which  expressly  says, 
that  to  give  equity  jurisdiction,  the  plain- 
tiff must  suggest  and  prove  that  he  was 
prevented    from  prosecuting    a   caveat    by 

fraud  or  accident. 
465         *But,  if  the  Chancellor's  idea  were 

correct,  I  do  not  think  the  case  made 
by  the  evidence  furnishes  a  good  excuse 
for  failing  to  caveat.  The  survey  of  Moore 
and  M'Clnng  was  prior  to  the  plaintiff's 
entry;  and  of  this  survev,  he  had  not  only 
legal,  but  actual,  notice.  He  knew  that 
this  was  an  inclusive  survey,  setting  out 
from  Gauley  river  above,  running  round  a 
large  body  of  land  to  the  river  15  miles  be- 
low ;  and  then,  to  close  the  survey,  calling 
for  a  straififht  line,  not  for  the  river  ac- 
cording to  its  meanders.  The  Chancellor 
seems  to  think,  that  it  could  never  have 
been  supposed  by  the  plaintiff,  that  this 
closing  line  would  cross  the  river,  1st,  be- 
cause there  was  no  call  to  cross ;  2d,  be- 
cause such  crossing  would  have  gone  into 
the  county  of  Kanawha,  for  which  the  sur- 
veyor had  no  authority. 

This  last  objection  is  founded  on  a  mis- 
take of  the  fact.  By  adverting  to  the  law 
establishing  Kanawha,  (12  Hen.  Stat.  670,) 
it  will  be  seen  that  the  N.  E.  line,  cutting 
off  part  of  Greenbrier,  runs  from  Cumber- 
land mountain  to  the  Great  Kanawha  river, 
crossing  the  same  at  the  end  of  Gauley 
mountain ;  thence  along  said  mountain  to 
the  Harrison  line.  Now,  the  maps  shew 
us,  that  the  part  of  Gauley  river  embraced 
by  this  survey,  is  some  distance  south  of 
Gauley  mountain.  Both  sides  of  the  river, 
therefore,  were  in  Greenbrier;  and  the  line, 
in  crossing  the  river,  did  not  run  into 
Kanawha.  In  December,  1795,  (after  the 
date  of  Moore's  patent,)  the  county  line 
was  changed  by  the  Legislature,  from 
Gauley  mountain,  to  Gauley  river. 

As  to  the  first  objection,  that  the  line 
could  not  cross  the   river,    without  calling 


to  cross,  I  understand  the  surveyor  Shanklin 
to  say,  that  he  had  known  other  such  cases ; 
and  the  case  of  Hughes  itself  is  such  an 
one.  There  is  no  call  in  his  survey  to 
cross  the  river,  and  yet  it  does  cross,  and 
take  in  three  or  four  acres  on  the  south 
side.  But,  the  conclusive  answer  to  both 
these  objections  is,  that  the  question 
whether  the  closing  line  could  cross  the 
river,  is  purely  a  legal  question  ;  a  question 
of  boundary  arising  on  the  calls  of  the  pat- 
ent, decided  in  the  action  of  ejectment, 

466  and  (as  we  *must  take  it,  while  that 
judgment  stands,)  correctly  decided; 

the  Law  Court  having  decided  that  the 
closing  line  could  in  law,  and  ti6  in  fact, 
cross  the  river.  The  plaintiff  is  charged 
with  knowledge  of  that  fact,  by  his  notice 
of  the  survey ;  and  justly  so  charged,  as  he 
had  it  fully  in  his  power  to  ascertain  the 
actual  course  of  the  line,  and  it  was  gross 
negligence  in  him,  not  to  have  done  so. 

Upon  every  view  of  the  case,  therefore,  I 
think  that  the  decree  should  be  reversed, 
and  the  bill  dismissed. 

JUDGE  GREEN, 

The  judgment  at  law  must  be  considered 
as  conclusively  settling  the  fact,  that 
Moore's  patent  includes  the  land  in  contro- 
versy ;  there  being  no  impediment  to  a  full 
and  fair  investigation  of  that  question  in 
the  action  of  ejectment.  If  the  Court  of 
Law  erred  in  any  way  on  that  point,  it  is 
not  competent  to  a  Court  of  Equity,  again 
to  investigate  the  question  of  boundary, 
and  to  correct  the  error,  if  any  existed. 

Whether  the  plaintiff  in  the  Court  below, 
was  entitled  to  any  relief  in  equity  against 
the  legal  title  of  the  defendant,  depends 
on  two  questions:  First,  whether  he  had 
better  equitable  title  to  the  land  in  question 
than  Moore  had,  which  would  have  been 
perf erred  in  the  Court  of  caveat,  if  he  had 
prosecuted  a  caveat  before  Moore's  patent 
was  issued?  And  if  so,  secondly,  whether, 
having  failed  to  prosecute  a  caveat,  he 
was  entitled  to  relief  in  a  Court  of  ESquity, 
after  the  patent  issued?  The  facts,  upon 
which  these  questions  turn,  are  as  follows : 

Prior  to  the  28th  of  August,  1793,  An- 
drew Moore,  William  M'Clung,  and  Alex- 
ander Welch,  the  surveyor  of  Greenbrier 
county,  located  upwarc's  of  50,000  acres  of 
land  in  the  names  of  Moor^,  and  of  Moore 
and  M'Clung,  on  the  waters  of  Gauley  and 
Meadow  rivers,  in  which  the  partners  were 
equally  interested.  The  original  agree- 
ment of  these    parties  was,  to    locate 

467  100,000  acres;  but  on  the  *28th  of 
August,  1793,  Alexander  Welch  re- 
tired from  the  partnership,  and  Moore  and 
M'Clung  entered  into  a  new  contract,  which 
the  parties  proceeded  to  execute  forthwith. 
This  contract  was  verbal,  and  not  reduced 
to  writing  until  the  20th  of  September, 
1794,  after  the  location  under  the  contract, 
and  the  survey  of  the  lands  located,  were 
actually  made.  The  terms  of  this  last  con- 
tract were,  that  Moore  should  furnish  to 
M'Clung  land-warrants  to  the  amount  of 
60«(XX)  acres,  pay  all  the  expenses  of  locat- 
ing, surveying,  &c.,  and  give  M'Clung  one 
fourth  of  the  land  which  might  be  located 
under  these  warrants;  and  M'Clung  was  to 
locate,  direct  and  have  surveyed,  the  above 
quantity  of  land,  **if  so   much    was  to    be 


4#^<; 


6  RAND. 


Virginia.  Rbports,  Annotated. 


4e8-470' 


found  nnappropriated,  lyiagr,  adjoioing, 
and  on  the  south  side  of  Gauley  river,  be- 
tween the  said  river  and  surveys  made  for 
said  Moore  (and  others,  naming  them) 
along  the  south  side  of  Gauley  river,  below 
Homminy  creek,  and  joining  the  above 
claims,  and  other  prior  claims,  so  far  as 
the  Kanawha  road  and  bounds  of  the  county 
line  of  Greenbrier." 

The  first  entry  made  under  this  last  con- 
tract, was  dated  September  6,  1793,  for 
11,907  acres,  of  which  only  6,040  acres  were 
included  in  the  survey  upon  which  Moore's 
patent  issued.  It  began  in  one  of  the  lines 
of  a  survey  made  in  the  name  of  Moore, 
for  20,000  acres  under  the  former  contract, 
which  lay  on  the  south  side  of  Gauley  river ; 
the  lines  of  which  nearest  the  river,  ran 
nearly  parallel  to  the  river,  and  the 
nearest  of  which  were  about  three  miles 
from  the  river.  The  entry  beginning  at 
one  of  the  corners  pf  this  survey,  calls  to 
run  with  three  lines  of  the  survey  of  20,000 
acres  nearest  to  the  river,  and  to  extend 
for  quantity  parallel  to  the  lines  of  the 
old  survey,  so  called ;  this  location  was  the 
uppermost  of  all  those  included  in  Moore's 
patent,  and  lay  almost  entirely  about 
Homminy  creek. 

The  next  entry  made  February  11th,  1794, 
for  8,300  acres,  lay  next  below  the  former, 
and  called  to  join  the  north  east  of  the  said 
survey  of  20,000  acres,  and  to  run  north 
west  with  the  lines  of  said  survey, 
468  down  different  ^branches  of  Gauley 
river,  and  to  continue  nearly  north 
west,  leaving  said  survey  to  Gauley  river; 
and  thence,  to  extend  up  the  Gauley  river, 
and  thence  around  northeastwardly  to  the 
beginning,  for  quantity. 

Next  below  the  entry  of  8,300  acres,  lay 
an  entry  of  17,562  acres,  made  June  12, 
1792,  not  under  the  contract  between  Moore 
and  M'Clung,  but  under  the  previous  con- 
tract between  Moore,  M'Clung  and  Welch ; 
of  which  3,000  acres  being  withdrawn,  the 
balance  14,562  acres  was  included  in  the 
survey  upon  which  Moore's  patent  in  ques- 
tion issued.  This  entry  calls  to  begin  in 
a  line  of  said  survey  of  2o,000  acres,  and 
to  run  with  two  long  lines  of  that  survey ; 
and  thence  extending  S.  W.  and  N.  and  N. 
W.  down  branches  of  the  Meadow  river  and 
Gauley  river,  to  include  the  land  in  the 
forks  of  said  rivers,  and  up  said  Gauley 
river  waters  around  for  quantity. 

The  last  two  entries  were  made  Septem- 
ber 19th,  1794,  after  the  survey  was  made, 
and  the  day  before  the  contract  was  re- 
duced to  writing.  The  first  for  4,515  acres 
calls  to  join  the  southeast  and  southwest 
of  the  entry  of  17,562  acres,  to  include 
part  of  the  waters  of.  Meadow  river  for 
quantity.  The  other  for  10,000  acres  join- 
ing the  southwest  of  the  entry  for  4,515 
acres,  and  to  include  waters  of  Meadow  and 
Gauley  rivers  for  quantity. 

The  survey  was  made  by  Welch  on  the 
9th,  10th,  11th  and  23th  days  of  September, 
1794;  and  the  patent  issued  June  22d,  1795; 
so  that  the  survey  must  have  been  returned 
to  the  Register's  office  before  the  22d  of 
December,  1794.  This  survey  began  at  a 
large  poplar  between  the  Gauley  river  and 
the  line  ot  the  20,000  acre  survey,  870  poles 
from  the  latter,  and  several  hundred    poles 


from  the  former,  and  the  corner  of  a  survey 
of  5,867  acres  made  for  Moore  on  the  8th 
and  9th  of  September,  1794,  and  running 
with  the  line  of  that  survey  870  poles,  to 
the  20,000  acre  survey ;  then  with  the  lines 
of  that  survey,  and  leaving  it  to  a  corner 
on  the  top  of  Gauley  river  ridge  (on  the 
bouth  side,)  and  thence  N.  67,  E.  5,060 

469  poles   to  *the  beginning.     It  appears 
that  all  the  land  on  the  south  side  of 

Gauley  river,  between  this  last  line  and 
the  river,  not  included  in  this  survey,  had 
been  surveyed  for  Moore  before  this  sur- 
vey was  made.  This  appears  from  the  in- 
clusive survey  afterwards  made  for  Moore, 
which  includes  all  this  land.  The  patent 
describes  the  land  as  lying  on  the  south 
side  of  Gauley  river,  and  on  Homminy 
creek,  and  on  both  sides  of  Meadow  river, 
a  south  fork  of  Gauley  river,  and  including 
several  other  branches  of  said  river.  This 
patent  excepts  many  prior  titles  included  in 
the  survey  on  the  south  side  of  Gauley, 
but  none  on  the  north  side;  although  it  is 
said,  though  not  proved,  that  there  were 
many  such  on  the  north  side  included  in  the 
boundary  of  the  survey  as  now  claimed  by 
M'Clung.  This  closing  line  was  not 
actually  run  at  the  time  of  the  original 
survey;  nor  until  1807,  when  it  was  found 
to  include  several  thousand  acres  on  the 
north  side  of  the  river,  and  amongst  the 
rest  the  land  claimed  by  the  plaintiff. 
Shortly  after  this  survey,  Moore  sold 
this  land  to  Morris  and  Nicholson  of 
Philadelphia;  and  in  the  fall  of  1794, 
James,  an  agent  for  Morris  and  Nicholson, 
came  to  Virginia  to  see  the  land ;  and 
William  Renwick,  John  Patterson  and  the 
said  James,  examined  the  land  in  company 
with  Welch  and  M'Clung,  to  see  whether 
it  answered  the  description  given  by  Moore 
to  Morris  and  Nicholson ;  and  the  land  was 
surveyed  in  the  fall  of  1794,  under  the 
superintendence  of  these  persons.  It  does 
not  distinctly  appear,  whether  this  survey 
alone,  or  other  surveys  above  and  below 
it  on  the  river  and  surrounding  it,  were 
sold  to  Morris  and  Nicholson  ;  though  the 
latter,  I  think,  may  be  safely  taken  to  be 
the  fact;  for,  in  January,  1795,  Moore 
procured  an  order  for  an  inclusive  survey, 
which  was  returned  and  recorded  as  sur- 
veyed in  May,  1795;  this  survey  including 
the  land  on  the  river  above  and  below  the 
survey  of  43,417  acres,  and  other  lands  sur- 
rounding it,  to  the  amount  in  all  of  100,230 
acres.  There  is  no  evidence  of  any  actual 
survey  of  any  of  these  lands,  between 

470  the  time  of  the  original   survey  *and 
the  year  1807,  except  as  to  the  survey 

made  in  the  fall  of  1794,  when  James  was 
present;  and  I  think  that  very  survey  was 
returned  and  recorded  as  the  survey  made 
under  the  order  of  January,  1795,  for  an 
inclusive  survey.  The  beginning  corner  of 
the  survey  of  the  43,417  acres,  made  in 
September,  1795,  was  a  considerable  dis- 
tance from  Gauley  river  on  the  south  side ; 
and  the  lines  run  eastwardly,  socthwardly 
and  westwardly,  to  the  last  corner,  near, 
though  not  on  the  river,  and  on  the  south 
side.  The  closing  line,  about  15  miles  long, 
was  not  then  run ;  and  it  was  then  thought 
it  would  not  cross  the  river,  although  it 
was  afterwards  ascertained  that  it  did  cross 
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it  four  times,  owing  to  several  deep  south- 
ern beads  of  the  river,  and  embraced  many 
thousand  acres  on  the  north  side.  Accord- 
in^lj,  the  report  of  the  surveyor,  and  the 
patent  afterwards  issuing  upon  it,  described 
the  land  as  lying  on  the  south  side  of 
Gauley  river;  and  the  contract  made  with 
Morris  and  Nicholson,  was  for  the  sale  of 
lands  on  the  south  side  of  Gauley  river. 
The  fact,  that  the  closing  line  crossed  the 
river,  was  ascertained,  when  the  land  was 
conveyed  to  Morris  and  Nicholson,  in  a 
very  short  time  after  the  survey  of  Septem- 
ber, 1794;  though  to  what  extent,  was  not 
then  ascertained,  as  the  line  was  not  run. 
But,  the  survey  was  closed  by  the  meanders 
of  the  river,  according  to  the  contract  with 
Morris  and  Nicholson,  and  the  meanders 
laid  down  as  the  boundary  of  the  inclusive 
survey  before  mentioned.  That  the  parties 
knew  that  the  closing  line  would  cross 
the  river,  and  did  not  intend,  by  closing  the 
inclusive  survey  by  the  meanders  of  the 
river,  to  limit  their  claim  to  the  land  on 
the  south  side,  and  abandon  their  right  to 
that  included  in  the  original  survey  of 
43,417  acres  on  the  north  side  of  the  river, 
and  that  the  inclusive  survey  was  made 
with  a  view  to  procure  a  patent  separately 
for  the  land  sold  to  Morris  and  Nicholson, 
is  demonstrated  by  the  fact,  that  the  report 
accompanying  the  inclusive  survey  (in  de- 
scribing what  former  surveys  were  in- 
cluded in  that)  states,  that  a  part 
471  *only  of  the  survey  of  43,417  acres  was 
included;  and  the  part  not  included, 
could  only  have  been  that  lying  on  the 
north  side  '  of  the  river.  Welch,  the  sur- 
veyor, had  an  interest  in  a  part  of  the 
entry  of  14.562  acres,  included  in  the  sur- 
vey of  43.417  acres.  How  he  disposed  of 
it,  does  not  appear;  but,  he  probably  sold 
it  to  M'Clung,  who  also  purchased  the 
interest  of  Moore  after  the  survey  of  1807, 
which  ascertained,  for  the  first  time,  what 
land  the  closing  line  would  include  on  the 
north  side  of  the  river. 

Four  months  after,  Moore's  survey  of 
September,  1794,  was  made;  but,  whether 
before  or  after  the  survey  upon  the  sale  to 
Morris  and  Nicholson  was  made,  and  the 
closing  line  ascertained  to  cross  the  river, 
(although  that  survey  was  bounded  by  the 
river,}  cannot  be  clearly  ascertained. 
Hughes,  under  the  impression  which  seems 
to  have  been  common  in  the  neighbour- 
hood, that  the  closing  line  would  not  cross 
the  river,  (or  more  probably,  that  it  would 
not  cover  the  land  he  located, )  entered  400 
acres  on  the  north  side  of  the  river,  the 
land  in  controversy >  But,  before  he  made 
his  survey,  having  a  doubt,  as  he  says, 
* 'whether  Moore's  closing  line,  when  it 
came  to  be  run,  might  not  include  his  en- 
try," he  applied  to  Welch  through  a  mes- 
senger, to  know  whether  it  was  intended 
that  Moore's  survey  should  cross  the  river, 
and  to  send  the  lines  of  Moore's  survey,  as 
he  wished  to  know  whether  his  entry 
would  be  embraced  by  Moore's  survey; 
''and  if  it  was,  that  he  would  lift  his 
entry,  and  be  at  no  further  expense 
about  it;"  when  Welch  answered,  "Tell 
Mr.  Hughes,  I  could  take  his  money  and 
send  him  the  lines  of  the  survey;  but, 
tell  him  to  proceed  in  his   survey,  and    se- 


cure his  land,  for,  we  do  not  intend  taking 
one  foot  of  land  on  that  side  of  Gauley 
river."  Accordingly,  Hughes  proceeded, 
though  not  till  more  than  three  years  after,, 
to  make  his  survey,  and  took  out  his 
patent.  Several  years  after  this  patent 
was  taken  out,  and  before  the  survey  of 
1807  ascertained  that  Moore's  survey  in- 
cluded the  land  taken  up  by  Hughes, 
M'Clung  sent  a  message  to    Hughes, 

472  advising  him  to  erect  "^a  ferry  on  his 
land  for  the  advantage  of  the    lands 

in  the  neighbourhood.  I  think  it  probable, 
that  Welch's  message  to  Hughes  was  sent 
before  the  survey,  in  pursuance  of  the  con- 
tract with  Morris  and  Nicholson;  for,  then 
his  answer  would  be  true.  If  after,  it 
would  be  false  without  a  motive. 

Hughes's  claim  to  relief  seems  to  have 
been  founded  chiefly  on  the  ground,  that 
Moore's  patent  did  not  in  fact  cover  the 
ground  in  controversy,  and  upon  this, 
ground  principally,  the  decree  of  the  Court 
of  Chancery  proceeded.  The  bill  charges, 
that  the  complainant  was  not  permitted  at 
law  to  avail  himself  of  the  matters  stated 
in  his  bill,  by  giving  them  in  evidence  to 
the  jury.  All  evidence  touching  the  ques- 
tion of  boundary  was  admissible  upon  pre- 
cisely the  same  principles,  and  to  the  same 
extent,  both  in  a  Court  of  Law  and  a  Court 
of  Equity.  If  the  Court  of  Law  erred  in 
excluding  proper  evidence  of  the  boundary, 
it  was  an  error  which  a  Court  of  Equity 
could  not  correct  in  any  form.  Fraud,  ac- 
cident, or  surprise,  which  prevented  the 
party  from  bringing  his  case  fully  before 
the  jury,  or  after-discovered  matter,  which 
he  could  not  bring  before  the  jury,  are  the 
only  grounds  upon  which  a  Court  of  Equity 
can  re-examine,  in  any  form,  any  fact  put 
in  issue  between  the  parties,  and  decided 
at  law.  None  of  these  grounds  are  alleged 
in  the  bill;  and  the  true  boundary  of  the 
land,  according  to  the  patent,  must  be 
taken  to  be  as  settled  by  the  judgment  at 
law. 

A  party  acquiring  an  interest  for  valua- 
ble consideration  in,  or  expending  hi^ 
money  upon,  the  property  of  another,  and 
induced  or  encouraged  to  do  so  by  the 
fraudulent  suppression  of  the  truth  or  sug- 
gestion of  falsehood,  on  the  part  of  the 
owner,  is  entitled  in  equity  to  be  indemni- 
fied, either  by  retaining  the  property,  or 
otherwise  recovering  satisfaction  from  the 
owner.  But,  to  give  such  an  equity,  a  fraud- 
ulent intent  must  be  brought  home  to  the 
owner;  or  at  least,  a  negligence  so  gross 
as  to  amount  to  evidence  of  fraud.  A  clear 
mistake    or    ignorance   of  his  rights, 

473  on    the  •part   of    the    owner,    repels 
the  imputation    of    fraud,  and    gives 

to  the  other  party  no  equity ;  as  was  held 
in  Stewart  v.  Luddington,  1  Rand.  403. 

In  this  case,  the  bill  charges  no  such 
fraudulent  misrepresentation  or  suppres- 
sion of  the  truth.  The  declarations  of 
Welch,  and  the  message  of  M'Clung,  are 
stated  for  the  purpose  of  shewing  that  they 
believed  that  the  closing  line  would  not 
cross  the  river,  and  to  operate  as  evidence 
of  the  real  boundary  of  Moore's  survey : 
and  it  is  clear  upon  the  evidence,  that  ali 
parties  laboured  under  a  mistake  in  that 
respect,  in  which  all    were    equally    in  no- 
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cent;  or,  if  guilty  of  culpable  uegligence, 
that  charge  attached  as  strongly  on  Hughes 
as  on  the  other  parties,  the  means  of  cor- 
recting the  mistake  being  equally  accessi- 
ble to  all.  If,  therefore,  M'Clung,  in 
other  respects,  has  the  better  right,  Hughes 
has  no  equity  against  him  founded  on  this 
mistake  as  to  boundary,  either  in  respect 
to  the  property,  or  otherwise,  except  so  far 
as  to  set-ofif  the  value  of  the  permanent 
improvements,  made  by  him,  against 
M'Clung's  claim  for  rents  and  profits. 

The  only  remaining  ground  upon  which 
the  plaintiff  can  claim  relief,  is.  that 
Moore's  entries  did  not  cover  the  land  in 
question,  and  that  his  survey  did  not  con- 
form to  his  entries:  that,  therefore,  his 
original  equitable  right,  before  either  party 
obtained  a  patent,  was  superior  to  Moore's: 
that  he  could  have  prevented  Moore  from 
getting  a  patent  for  the  land  in  question, 
by  filing  a  caveat;  and  that  his  mistake  in 
respect  to  the  boundaries  of  Moore's  sur- 
vey, encouraged  by  the  mistaken  declara- 
tion of  Welch,  was  a  sufficient  excuse  for 
his  failure  to  file  a  caveat,  and  affords  just 
ground  for  the  interposition  of  a  Court  of 
Equity. 

The  bill  does  not  suggest,  or  charge,  that 
Moore's  survey  included  any  greater  quan- 
tity of  land  than  his  warrants  and  entries 
entitled  him  to.  Nor  does  it  charge  di- 
rectly, that  his  survey  did  not  conform  to 
his  entries,  so  as  to  put  that  question  di- 
rectly in  issue.  Yet  it  calls  for  the  exhi- 
bition of  the  entries,  and  suggests 
474  that  all  of  them  were  *made  on  the 
south  side  of  the  river.  Five  entries 
are  exhibited,  as  those  upon  which  the  sur- 
vey was  founded ;  one  of  which  could  not 
cross  the  river,  beginning  a  great  distance 
from  it,  and  running  in  directions  parallel 
to,  and  from  it:  one  other  is  bounded  by 
the  river,  and  runs  North-easterly  from  it, 
so  as  not  possibly  to  cross  it.  The  calls  of 
the  other  three  are  such,  that  it  may,  or 
may  not  have  been  necessary  to  cross  the 
river,  in  order  to  embrace  the  quantity  of 
land  called  for;  and  if  it  were  necessary  to 
cross  the  river  for  that  purpose,  it  is  im- 
possible to  determine  with  any  certainty, 
from  any  thing  in  the  record,  whether 
these  entries,  duly  surveyed,  would  include 
the  land  in  controversy.  If  this  question 
be  proper  to  be  enquired  into,  it  will  be 
necessary  to  have  a  survey  in  the  cause, 
and  perhaps  an  issue  to  be  tried  by  a  jury. 

If  Moore's  survey  included  lands  not  cov- 
ered by  the  terms  of  the  entries,  Hughes 
locating,  even  after  the  survey,  the  land 
not  covered  by  the  entries,  might  have 
prevented  the  patent  from  issuing  to  Moore 
for  the  land  in  controversy,  by  a  caveat; 
as  was  determined  by  the  Supreme  Court  of 
the  U.  S.  in  the    case  of  Wilson  v.  Mason. 

The  question,  therefore,  is,  whether  in 
that  case,  Hughes,  having  failed  to  prose- 
cute a  caveat,  can,  under  the  circumstances 
of  this  case,  successfully  assert  his  origi- 
nally prior  equitable  right,  in  a  Court  of 
Equity. 

In  examining  this  question,  we  are  at 
the  outset  struck  with  the  observation,  that 
the  Court  of  Appeals  in  Virginia,  and  the 
Supreme  Court  of  the  United  States,  (the 
latter,    in    administering    the  law  of  Ken- 


tucky,) seem  to  have  come  to  opposite  con- 
clusions, in  respect  to  the  question,  to 
what  extent  and  upon  what  principles* 
Courts  of  Equity  can  entertain  a  jurisdic- 
tion in  cases  of  conflicting  claims  to  land, 
under  the  Land  Laws  of  Virginia.  In  No- 
land  V.  Cromwell,  4  Munf.  155,  the  former 
held,  that  la  Special  Court  having  been  ap- 
pointed for  the  determination  without  ap- 
peal of  all  questions  arising  before  the 
issuing  of  a  patent,  a  Court  of  Equity 

475  had  no  jurisdiction  after  the  *patent 
issued,  unless  the  claim  of  the  plain- 
tiff in  equity  was  of  such  a  nature,  that  it 
could  not  have  been  asserted  in  a  caveat; 
or,  unless  the  party  had  been  prevented 
from  availing  himself  of  that  remedy, 
either  by  fraud  or  accident,  upon  the  ground 
that  such  was  the  policy  of  the  law,  in  order 
to  avoid  multiplied  and  tedious  litigation, 
and,  I  presume,  also  upon  the  ground,  that 
in  general,  a  Court  of  Equity  has  no  juris- 
diction tQ  give  relief,  if  the  party  had  an 
adequate  and  simple  remedy  elsewhere,  or 
that  remedy  were  lost  by  his  default. 

The  Supreme  Court  held,  in  Bodley  v. 
Taylor,  5  Cranch ;  that  it  had  been  decided 
in  the  Court  of  Appeals  of  Virginia,  whilst 
Kentucky  was  a  part  of  that  State,  and 
confirmed  by  an  uninterrupted  series  of  de- 
cisions in  Kentucky,  that  the  true  ground 
of  jurisdiction  was,  that  an  entry  was  con- 
sidered as  a  record,  of  which  a  subsequent 
locator  might,  and  is  presumed  to  have  had 
notice;  that  the  jurisdiction  of  a  Court  of 
Equity,  is  not  granted  by  statute,  but  is 
assumed  by  themselves ;  and  that  they  can- 
not decide  as  a  Court  of  Caveat  could,  but 
must  exercise  the  jurisdiction  upon  the 
general  principles  of  the  Court  of  Chan- 
cery. The  effect  of  this  description  of  the 
foundation  of  the  jurisdiction  is,  that  as 
it  is  an  invariable  maxim  of  a  Court  of 
Equity,  that  where  both  parties  clafm  an 
equity,  the  prior  equity  must  prevail, 
when  neither  party  had  obtained  a  patent, 
unless  there  were  circumstances  in  the 
case,  which,  upon  the  general  principles  of 
a  Court  of  Equity,  would  postpone  him. 

But,  if  the  subsequent  locator  had  acquired 
a  legal  title  by  patent,  then  another  inflex- 
ible maxim  of  equity  would  immediately 
apply  to  the  case,  that  when  the  equity  is 
equal,  the  law  shall  prevail.  All  equities 
are  equal,  without  regard  to  priority  of 
time,  or  this  maxim  would  be  unmeaning. 
The  inequality  proceeds  from  fraud  or  cul- 
pable laches ;  and  to  deprive  a  subsequent 
locator,  with  the  legal  title,  of  the  benefit 
of    this    rule,  it    must    appear    that 

476  *Le  was  guilty  of  some  act  or  laches, 
which    made    it    unconscientious    in 

him  to  insist  upon  his  title. 

Applying  these  principles  to  the  case  of 
a  prior  locator,  contended  with  a  subse- 
quent one,  having  the  legal  title,  if  the 
latter  had  notice  of  the  prior  equity  of  the 
former,  before  he  obtained  his  patent,  he 
would  be  guilty  of  a  fraud,  if  he  proceeded; 
as  in  the  case  of  a  purchaser  with  notice 
of  an  unregistered  deed.  Le  Neve  v.  he 
Neve,  3  Atk.  646.  Upon  these  principles 
it  was  held,  that  the  prior  entry  being  con- 
sidered as  a  record,  and  the  subsequent  lo- 
cator having  notice  of  it,  or  if  he  had  not, 
his     ignorance    proceeded    from    culpable 
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negligence,  his  equity  becomes  inferior  to 
that  of   his   competitor;  he   loses   the   ad 
vantage   of   his   legal    title,   and  the  prior 
equity  will  prevail. 

In  the  very  next  case  reported,  Taylor, 
Ac,  V.  Brown,  5  Cranch,  234,  the  Court  as- 
serted a  still  broader  principle.  Both  par- 
ties claimed  under  military  warrants  issued 
under  the  proclamation  of  1763.  The  law 
in  respect  to  that  class  of  claims,  does  not 
appear,  at  that  time,  to  have  required  loca- 
tions previous  to  survey.  The  plaintiff's 
warrant  was  surveyed  July  7,  1774,  and 
his  patent  issued  in  1792.  The  defendant's 
survey  was  made  June  24,  1775,  and  his 
patent  issued  in  1780.  The  Court  decided 
in  favor  of  the  plaintiff,  declaring  that  if 
the  plaintiff's  survey  came  within  the  law, 
(as  it  did,)  the  circumstance  that  the  sub^ 
sequent  survey  was  made  without  notice  in 
fact,  cannot  alter  the  case.  His  warrant 
only  authorised  him  to  acquire  vacant  land, 
and  he  took  upon  himself  to  find  lands  of 
that  description.  The  principle  of  caveat 
emptor  is  strictly  applicable.  The  princi- 
ple upon  which  relief  is  granted,  is,  that 
the  patent,  which  is  the  consummation  of 
the  title,  relates  to  the  inception  of  title; 
and  therefore,  in  a  Court  of  Equity,  the 
person  who  has  first  appropriated  the  land 
has  the  best  title,  unless  his  equity  is  im- 
paired by  the  circumstances  of  the  case. 
The  Court  repeats,  **In  this  case,  the  first 
patentee  is  said  to  be  a  purchaser  without 
notice.  His  warrant  authorises  him  to 
survey  waste  and  unappropriated 
477  lands;  *and  he  undertakes  to  find  land 
of  that  description.  The  Government 
acts  entirely  on  his  information ;  and  the 
terms  of  his  grant  were,  that  the  lands 
were  waste  and  unappropriated.  It  is  not 
for  him  to  say  that  he  had  misinformed  the 
Government,  and  had  surveyed  appropri- 
ated, instead  of  vacant  land,  and  thereby 
entitled  himself  to  be  considered  as  a  pur- 
chaser without  notice." 

Two  cases  are  reported  in  7th  Wheaton, 
Miller  v.  Kerr,  page  1,  and  Hoofnagle  v. 
Anderson,  page  212,  which  illustrate  these 
opinions  of  the  Supreme  Court.  In  the 
first  case,  the  plaintiff  claimed  under  a 
military  warrant,  by  mistake  of  the  Regis- 
ter, stated  to  be  for  services  in  the  Conti- 
nental line,  when  in  fact,  the  Executive 
had  directed  the  warrant  to  issue  for  serv- 
ices in  the  State  line.  A  part  of  this  war- 
rant was  located  in  Ohio,  when  it  was 
lawful  to  locate  warrants  for  service  in  the 
Continental  line,  but  not  in  the  State  line. 
The  entry  was  on  the  16th  of  June,  1795 ; 
the  survey,  on  the  30th  of  October,  17% ; 
and  the  patent,  in  February,  1808.  The 
defendant  entered  a  warrant  on  the  same 
land  in  1806,  and  got  his  patent  in  1807. 
The  defendant,  having  the  legal  title,  pre- 
vailed, on  account  of  the  mistake  of  the 
plaintiff's  warrant. 

In  the  other  case,  a  part  of  the  same 
warrant  was  ectered  in  Ohio  on  the  16th  of 
October,  1790,  surveyed  on  the  30th  of  Oc- 
tober, 1796,  and  the  patent  issued  October 
9th,  1804.  The  defendant  was  entitled  un- 
der this  patent.  The  plaintiff's  entry'  was 
made  on  the  28th  of  May,  1806.  The  de- 
fendant succeeded. 

The  reasoning  on  which  the  judgment  of 


the  Court  was  founded  in  this  last  case, 
and  the  principle  asserted  in  Bodley  v. 
Taylor,  would,  I  think,  have  led  them  to 
decide  in  favor  of  the  losing  party  in  the 
first  case,  if  he  had  had  the  legal  title,  in- 
stead of  the  other  party.  They  state,  that 
the  mistake  in  the  warrant  was  perfectly 
innocent;  and  that  when  it  was  issued,  the 
mistake  was  perfectly  immaterial.  For, 
the  party  had  the  same  rights  as  to  quantity 
of  land,  and  was  entitled  to  locate  it 

478  in    the    same    districts  *of    country, 
whether  it  were  issued  for  services  in 

the  Continental  or  State  lines.  In  that 
case,  the  party  would  have  had  a  perfect 
equity  with  the  legal  title,  which  would 
have  protected  him,  but  was  not  sufiBclent 
to  enable  him  to  assail  the  legal  title  of 
another. 

I  cannot  assent  to  the  principles  on 
which  Taylor  v.  Brown  was  decided. 
The  defendant  there  had  the  legal  title  and 
equal  equity.  He  had  neither  actual  nor 
constructive  notice  of  the  prior  equity,  nor 
was  any  laches  imputed  to  him ;  and  a 
Court  of  Equity,  acting  upon  its  ordinary 
principles,  could  not  take  away  his  legal 
right.  The  idea  of  the  patent's  having  re- 
lation to  the  inception  of  the  right,  was 
entitled  to  no  weight;  for,  the  equitable 
right  of  the  plaintiff  was  the  same,  whether 
he  had  obtained  the  patent  or  not,  since 
the  patent  gave  him  no  title.  If  the  doc- 
trine of  relation  could  have  any  effect 
whatever,  it  would  have  overruled  the 
patent  of  the  defendant,  and  destroyed  its 
effect.  This  doctrine  of  relation,  was 
acted  on  in  several  cases  by  Chancellor 
Wythe,  particularly  in  Pickett  v.  Dowdall. 
In  that  case.  Judge  Pendleton,  in  deliver- 
ing the  opinion  of  the  Court,  said,  that  the 
defendant  had  the  legal  title,  and  the  law 
was  in  his  favor;  that  relations  were  legal 
fictions  to  promote  justice,  not  to  work 
an  injury  to  innocent  persons;  and  the  de- 
fendant had  judgment.  Nor.  do  I  consider 
that  the  argument  founded  on  the  supposed 
obligation  on  the  party  to  locate  vacant 
land,  would  affect  the  party,  if  he  was 
guilty  of  no  fraud  or  negligence.  Neither 
the  warrant,  nor  the  patent,  specify  the 
land  as  waste  and  unappropriated.  The 
law  directs  that  the  owner  of  a  warrant, 
wishing  to  locate  any  waste  and  unappro- 
priated land,  shall  deliver  it  to  the  sur- 
veyor, &c.  These  terms  meant  unpatented 
land.  The  words  unpatented,  waste  and 
unappropriated,  and  waste  and  unpatented, 
are  used  as  synonymous  throughout  the 
statutes;  particularly  all  of  them  are  so 
used  in  the  1st  section  of  the  act  of  1779, 
ch.  12.  To  the  same  purpose  were  used  the 
terms    unpossessed  land  in  the  act  of 

479  1705,  ch.  22,  sec.  6;  and  ♦*not  *before 
granted    by    patent,"  in    the    act    of 

1748,  ch.  19,  sec.  2.  To  these  waste  and 
unappropriated  lands,  adventurers  might 
have  legal  rights  or  claims,  which  are  no- 
ticed in  many  parts  of  the  statutes.  Thus, 
in  respect  to  actual  settlers,  it  is  provided, 
that  all  persons  who.  before  the  1st  of  Jan- 
uary, 1778,  have  really  and  bona  fide  set- 
tled themselves,  Ac.  upon  any  waste  and 
unappropriated  lands,  to  which  no  other 
person  hath  any  legal  title  or  claim,  shall 
be   entitled   to  400  acres,  &c.     If  the  stat- 
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ute  had  not  excepted  such  waste  and  unap- 
propriated lands  as  others  had  a  legal  claim 
to  the  settlement-right  would  have  super- 
seded a  prior  right  founded  on  warrants. 
The  case  of  Jones  v.  Williams,  1  Wash. 
230,  cited  by  the  counsel  in  Taylor  v. 
Brown,  was  a  case  between  a  settler  claim- 
ing under  this  clause  of  the  statute  upon  a 
settlement  before  1775,  and  another  claim- 
ing under  a  military  warrant  located  in 
1775.  The  judgment  was  for  the  latter;  the 
statute  only  giving  preference  to  settle- 
ment-rights upon  waste  and  unappropriated 
lauds,  when  no  person  had  a  legal  claim 
to  it  at  the  passing  of  the  law  in  1779;  the 
Court  in  efiPect  declaring,  that  this,  al- 
though waste  and  unappropriated  land,  was 
not  such  waste  and  unappropriated  land,  as 
was  subject  to  the  claim  of  a  settler,  under 
that  act.  The  direction  to  locate  treasury 
warrants  on  waste  and  unappropriated  land, 
does  not  except  that  to  which  another 
has  a  legal  claim,  if  it  be  not  a  legal 
title  by  patent.  The  party  locates  at 
his  peril,  so  far  as  that  if  he  innocently 
interferes  with  the  prior  right  of  another, 
it  is  at  the  peril  of  being  intercepted,  in 
procuring  his  patent,  by  a  caveat,  or,  if 
fraudulently,  of  being  corrected  by  a  Court 
of  Equity,  even  after  he  has  obtained  his 
patent.  But,  if  he  obtains  his  patent  with- 
out actual  fraud,  he  will  be  entitled  to  all 
the  benefits  of  having  the  advantage  of 
the  legal  title,  which  are  sanctioned  by 
the  general  principles  of  a  Court  of  Equity. 
Upon  examining  all  the  cases  decided 
in  the  Court  of  Appeals  which  are  reported, 
/  and  which  touch  these  questions, 
480  *I  do  not  think  that  the  proposition 
said  in  Bodley  v.  Taylor,  to  have 
been  decided  in  Virginia,  whilst  Kentucky 
was  a  part  of  the  State,  that  an  entry  was 
a  notice  to  a  subsequent  locator,  which 
tainted  his  legal  title  founded  upon  a  prior 
patent,  with  fraud,  was  ever  so  decided  in 
this  Court.  The  only  case,  which  seems 
at  first  view  to  have  established  that  prop- 
osition, is  that  of  Johnson  v.  BufiBngton,  2 
Wash.  116,  which,  as  reported,  seems  to 
justify  the  proposition  above  stated.  But, 
upon  an  examination  of  the  original  record, 
it  will  be  found,  that  this  report  is  entirely 
erroneous ;  and  that  the  subsequent  locator, 
who  procured  the  first  patent,  had  actual 
notice,  and  was  guilty  of  gross  fraud. 
The  examination  of  these  reported  cases, 
will,  I  think,  shew,  that  neither  this 
proposition,  nor  those  laid  down  in  Taylor 
V.  Brown,  in  respect  to  the  doctrine  that 
the  patent  relates  to  the  entry  as  the  incep- 
tion of  the  title,  and  that  an  entry  made 
upon  land  not  patented,  is  invalid,  if  it  had 
been  previously  located  by  another,  are 
supported  by  any  decision  of  this  Court. 

In  Wilcox  V.  Calloway,  1  Wash.  38,  Wil- 
cox was  entitled  to  the  land  by  patent  in 
1764.  Cox  petitioned  for  the  land  as  lapsed, 
in  December,  1767.  Pending  this  petition, 
Wilcox  sold  to  Donaldson  in  1768.  In 
June,  1772,  the  petition  was  tried,  and 
Donaldson  was  ofi^ered  as  a  witness  to 
prove,  that  the  quit-rents,  (the  non-pay- 
ment of  which  was  the  cause  alleged  why 
the  land  was  forfeited,)  had  been  paid.  He 
was  rejected  on  the  score  of  interest.  The 
fact  could  have  been  proved  by  others ;  and 


the  defence  had  been  left  to  Donaldson. 
Cox  had  judgment.  But,  before  he  took 
out  his  patent,  he  assigned  his  right  to 
Donaldson,  who  took  out  his  patent  in 
1774.  But  in  1773,  Cox  not  having  taken 
out  his  patent,  Wilcox  caveated  him  for 
this  cause,  and  recovered  a  judgment,  and 
took  out  his  patent  in  1783.  In  the  mean- 
time, and  pending  the  last  caveat,  Donald- 
son sold  and  conveyed  to  Calloway,  the 
defendant.  The  Court  declared  that  Callo- 
way had  the  legal  title:  that  the  Court,  if 
Donaldson  alone  had  been  defendant. 

481  *would  have  had  jurisdiction  to  va- 
cate the  patent  to  Donaldson  as  sur- 
reptitiously obtained,  and  to  relieve  against 
the  judgment  of  forfeiture  in  1772;  Wilcox 
having  a  good  defence,  which  was  lost  by 
mistake.  But,  Calloway  being  a  bona  fide 
purchaser  without  notice,  the  bill  was  dis- 
missed. Here  fraud  and  mistake  would 
have  given  jurisdiction  against  the  party 
to  the  fraud,  but  did  not  avail  against  a 
bona  fide  purchaser. 

In  Jones  v.  Williams  &  Tomlinson,  be- 
fore mentioned,  the  plaintiflf  had  filed  a 
caveat,  which  was  dismissed  in  consequence 
of  an  accidental  miscarriage  of  the  sub- 
poenas for  witnesses.  On  this  ground,  the 
Court  examined  the  merits  as  the  General 
Court  would  have  done  upon  a  caveat,  and 
dismissed  the  bill;  the  defendant  having 
the  legal  right  and  prior  equity. 

In  'Reid  v.  Burnsides,  2  Wash.  43,  the 
plaintiff  prosecuted  a  caveat,  and  obtained 
a  judgment.  The  defendant  injoined  the 
issuing  of  the  patent;  and  pending  this 
suit,  obtained  a  patent.  Both  claimed  un- 
der settlement-rights;  and  the  plaintiff, 
having  the  oldest  right,  succeeded  in  Chan- 
cery.    This  was  the  case  of  an  actual  fraud. 

Johnson  v.  Buffington,  2  Wash.  116.  On 
the  25th  of  March,  1753,  Peter  Peters  pro- 
cured a  warrant  to  survey  300  acres  of 
land  described  in  the  warrant  The  survey 
was  made  on  the  28th  of  April,  1753.  in 
the  name  of  Frederic  Vinegard,  by  order 
of  Peters.  On  the  1st  of  September,  1790, 
Jacob  Unrod,  the  heir  of  Frederic  Unrod, 
called  in  the  survey  Vinegard,  sold  all  his 
right  to  this  land  to  BufBngton  the  plain- 
tiff, who  obtained  a  grant  the  26th  day  of 
April,  1791.  Subsequent  to  1783,  Johnson, 
the  defendant,  under  a  treasury  warrant, 
located  219  acres,  and  got  a  patent  Novem- 
ber 4th.  1789.  BufBngton,  who  was  in  the 
possession  of  the  land,  charged  in  his  bill 
the  facts  above  stated,  and  that  Johnson 
had,  before  he  got  his  patent,  full  knowl- 
edge of  the  rights  of  Jacob  Unrod,  and 
actually  contracted  with  an  agent  of  Un- 
rod's  for  the  purchase  of  it;  and  it  is  fully 
proved,      that      in      1787,      he      did 

482  *make  such  a  contract,  and  that  there 
was  an  old  settlement  on    the  land  in 

1790:  that'Unrod's  widow,  and  her  second 
husband,  lived  on  the  land  after  Unrod's 
death;  and  about  the  year  1780,  sold  her 
dower  interest  in  the  land  to  a  purchaser, 
who  lived  upon  it.  It  was,  therefore,  a 
case  of  full  notice  and  actual  fraud,  on  the 
part  of  the  defendant ;  and  the  plaintiff  suc- 
ceeded. No  reason  is  assigned  why  a  ca- 
veat was  not  filed  by  the  plaintiff. 

This  statement  is  taken  from  the  origi- 
nal record.    The  report  of  the   case   omits 
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to  state  the  charges  in  the  bill  of  actual 
notice  and  fraud,  supported  by  full  proofs. 
This  case,  reported  without  attention  to 
these  facts,  has  probably  aided  much  in 
establishing  the  rules  prevailing  in  Ken- 
tucky, and  involving  their  land  titles  in 
such  ruinous  confusion.  In  this  case,  the 
counsel  for  the  plaintiff  admitted,  that 
where  the  equity  was  equal,  and  one  of  the 
parties  had  the  law  also  on  his  side,  he 
shall  prevail :  but  if  the  legal  title  has  been 
obtained  by  fraud,  or  by  taking  advantage 
of  one  labouring  under  a  disability,  he  will 
not  have  the  benefit  of  the  advantage.  The 
ground  upon  which  the  defendant's  counsel 
mainly  relied,  was,  that  the  plaintiff's 
claim  was  forfeited  by  a  non-compliance 
with  the  rules  of  Lord  Fairfaxes  office,  and 
that  the  defendant's  entry  was  therefore 
valid.  The  Court  decided,  that  under  the 
acts  of  Assembly  particularly  relating  to 
the  Northern  Neck,  the  prior  survey  con- 
tinued to  be  good;  and  that  only  was  in- 
tended to  be  asserted  by  the  expressions, 
that  it  could  not  be  re-granted  by  the  Com- 
monwealth ;  that  it  could  not  be  considered 
as  unappropriated,  and  consequently  sub- 
ject to  be  granted  under  the  act  of  1785 ; 
and  that  the  land  was  legally  appropriated 
by  Lord  Fairfax,  and  consequently  could 
not,  under  the  act  of  1785,  be  granted  to 
any  other  person.  The  patent  to  Johnson 
was  admitted  to  pass  the  legal  title,  which 
could  not  have  been  its  effect,  if  the  land 
could  not  be  granted  by  the  Common- 
wealth. 
483  *In  Pickett  v.    Dowdall,  22    Wash. 

106,  the  plaintiff  claimed  under  a 
warrant  in  1741,  and  a  grant  in  1788;  the 
defendants,  under  a  warrant  of  1762,  and  a 
grant  from  Lord  Fairfax  in  1780,  and  un- 
der a  warrant  of  1779,  and  a  grant  in  1780. 
The  plaintiff's  bill  was  dismissed,  on  the 
ground  of  his  laches,  and  that  his  rights 
had  been  forfeited,  and  Lord  Fairfax  had 
availed  himself  of  the  forfeiture,  by  grant- 
ing the  land  to  the  other  parties.  The  bill 
charged,  that  the  defendants  had  notice  of 
his  title  before  they  made  their  surveys, 
which  the  answers  denied.  The  Reporter 
says,  there  was  no  proof  of  the  fact.  The 
Chancellor  affirms,  in  his  decree,  that  they 
bad  notice  before  their  grants  were  ob- 
tained, and  the  Court  of  Appeals  say,  '*It 
is  unnecessary  to  enquire  if  the  Picketts 
had  notice  of  Crop's  title;  since,  if  they 
bad,  it  could  not  have  affected  them,  unless 
Dowdall  (who  claimed  under  Crop)  had 
been  prevented  by  fraud  from  obtaining  a 
legal  title. 

In  Currie  v.  Burns,  3  Call,  183,  the 
plaintiff  had  the  eldest  survey  and 
youngest  patent;  the  defendant,  the  young- 
est survey  and  eldest  patent.  The  lands 
were  in  the  Northern  Neck ;  and  the  plain- 
tiff, having  forfeited  his  right  according 
to  the  rules  of  the  office.  Lord  Fairfax  had 
availed  himself  of  the  forfeiture,  by  grant- 
ing to  another;  and  the  Court  refused  to 
relieve  against  the  forfeiture,  on  account 
of  the  plaintiff's  laches.  In  this  case,  no 
caveat  could  have  been  filed.  The  only 
remedy,  if  the  plaintiff  had  right,  was  in 
Chancery. 

Hunter  v.  Hall,  1  Call,  206.  Hall  had  the 
prior  survey,  and  Hunter  one  subsequent. 


Hunter  caveated  Hall.  No  judgment  was 
pronounced  on  the  caveat;  but  Hunter 
dismissed  it,  and  took  out  a  patent.  Hall 
filed  his  bill,  on  the  ground  of  this  fraud. 
Tne  Court  held,  that  the  caveat  not  being 
dismissed  on  its  merits,  did  not  preclude 
Hunter's  taking  out  his  patent,  and  that 
Hall's  survey  was  not  warranted  by  his 
entry;  and  dismissed  the  bill. 

White    V.  Jones,  1   Wash.  116.     Plaintiff 

claimed    under  entry    of   1740,  and  patent 

of    1764;      defendant,      under    entry 

484  *of    1743,     and    patent    before    1764. 
The  bill  charged,  that  defendant  had 

obtained  his  patent  by  a  fraudulent  collu- 
sion with  the  officers  of  the  government, 
in  procuring  his  patent.  The  Chancellor 
dismissed  the  bill,  on  the  ground,  that  if 
the  patent  was  surreptitiously  obtained,  it 
was  void  at  law,  and  the  interposition  of  a 
Court  of  Equity  was  unnecessary.  The 
decree  was  affirmed,  upon  the  ground,  that 
the  plaintiff  had  not  proved  the  fraud  al- 
leged. But,  the  Court  declared,  *'the 
plaintiff  has  stated  a  very  fair  and  proper 
case  for  a  Court  of  Equity.  He  was  a  pur- 
chaser, against  whom  the  defendant 
unfairly  and  fraudulently  obtained  a 
preference;  and  in  questions  like  this, 
when  fraud  is  suggested  and  proved,  Courts 
of  Equity  have  competent  jurisdiction,  and 
can  afford  the  most  ample  and  adequate  re- 
lief. But,  in  this  case,  the  plaintiff  has 
failed  to  support  the  charge  of  fraud." 
The  bill  assigned  no  reason  why  a  caveat 
was  not  filed.  The  effect  of  this  case  is, 
that  in  cases  of  actual  fraud,  a  Court  of 
Equity  has  jurisdiction,  when  there  was 
no  reason  for  failing  to  file  a  caveat,  and 
will  relieve ;  but  will  not  relieve  acrainst  a 
legal  title  without  actual  fraud,  (the  de- 
fendant pleaded  that  he  had  no  notice,)  in 
favor  of  a  prior  equity ;  and  that  an  entry 
and  survey  is  not  such  a  notice  to  a  subse- 
quent locator,  as  of  itself  to  affect  his  con- 
science, and  deprive  him  of  the  advantage 
of  his  legal  title,  in  a  Court  of  Equity. 

Johnson  v.  Brown,  3  Call,  259.  The 
plaintiff  claimed  under  a  prior  entry ;  the 
defendant,  under  a  prior  grant.  The  Court 
said,  I'We  first  consider  the  case  on  general 
principles,  as  a  claim  to  set  up  an  equita- 
ble interest,  in  opposition  to  a  legal  title ; 
in  which  case,  the  plaintiff,  to  succeed, 
must  shew  a  superiority  of  equity  to  the 
defendant;  for,  if  it  be  equal  only,  the  law 
must  prevail. 

"Brown  appears  to  have  proceeded  regu- 
larly, fairly,  and  legally,  to  acquire  a  title 
to  vacant  lands;  and  has,  without  fraud, 
obtained  a  patent.  Johnson,  on  the  other 
hand,  appears  to  be  a  man  searching 

485  for  defects  in  his  neighbours'  *land- 
titles,  hunting  up  and  purchasing    a 

stale  and  dormant  claim,  in  order  to  dis- 
turb that  title,  &c. 

'*Rut  let  us  suppose  that  Johnson  had 
such  an  equity  as  would,  upon  a  caveat 
prior  to  the  grant,  have  entitled  him  to  a 
preference.  It  would  be  no  ground  for  a 
bill  to  set  aside  the  patent,  unless  it  had 
been  suggested  and  proved  that  he  was  pre- 
vented by  fraud  or  accident  from  prosecut- 
ing a  caveat.  On  these  grounds,  this  Court 
has  sustained  bills  of  this  sort,  and  en- 
quired   into  the  equitable  preference,  as  if 
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on  a  caveit.  But,  to  admit  such  bills  in 
all  cases,  without  even  suggesting  an  ex- 
cuse for  not  having  entered  a  caveat,  would 
be  to  transfer  the  whole  caveating  business 
from  the  Courts  of  Law,  where  the  Legis- 
lature have  placed  it,  into  the  Chancery, 
which  this  Court  cannot  sanction.  It  Was 
foreseen  by  the  Legislature,  that  there 
would  be  interfering  entries  and  surveys; 
and  the  caveat  was  the  remedy  for  settling 
all  those  disputes,  prior  to  the  patent." 
The  Court  also  declared,,  that  an  entry,  al- 
though declared  by  statute  to  stand  good 
until  the  surveyor  gave  notice  of  the  sur- 
vey, was  only  the  first  legal  step  towards 
acquiring  waste  lands,  and  gives  the  per- 
son making  it,  (not  an  absolute  legal  right, 
but)  if  properly  pursued,  a  preference  to  a 
grant.  This  was  the  unanimous  judgment 
of  the  Court. 

Depew  V.  Howard  and  Wife,  I'Mnnf.  293. 
The  plaintiff  claimed  under  a  prior  entry 
and  later  patent.  The  bill  charges  that 
the  defendant  had  notice  of  his  prior  entry, 
and  fraudulently  procured  a  survey,  which 
had  never  been  actually  made,  to  be  re- 
turned, and  got  a  patent.  But,  before  the 
patent  issued,  he  filed  a  caveat,  which  was 
dismissed,  *  ^either  because  he  could  not  at- 
tend to  it,  the  smallpox  being  then  at  the 
Courthouse,  or  because  the  Howards  resided 
out  of  the  State,  so  that  no  summons  could 
be  served  upon  them."  The  bill  was  dis- 
missed ;  the  plaintiff  having  elected  his  rem- 
edy by  caveat,  and  not  having  been 
prevented  from  pursuing  it,  by  any  fraud, 
accident,  or  mistake.     I  presume  if  he  had 

not  filed  his  caveat,  or  had 
486      *been    prevented  by  his  ignorance  of 

the  fraud,  he  might  have  claimed  the 
aid  of  the  Court  of  Equity,  upon  the  ground 
of  actual  fraud,  according  to  the  principles 
of  the  former  decisions.  But  he  elected  a 
remedy  which  was  adequate,  and  lost  it  by 
his  own  default. 

Then  came  the  case  of  Noland  v.  Crom- 
well, 4  Munf.  155,  before  referred  to.  The 
literal  terms  of  the  opinions  of  the  major- 
ity of  the  Court  in  that  case,  seem  to  pre- 
clude a  party  from  resorting  to  a  Court  of 
Eiquity  in  a  case  of  actual  fraud,  unless  it 
was  such  an  one  as  prevented  his  resort  to, 
or  could  not  be  tried  in,  a  caveat.  Most, 
if  not  all,  possible  frauds,  might  be  tried 
in  the  Caveat  Court,  which  proceeds  upon 
equitable  principles,  before  a  patent  issues 
to  either  party.  If  this  was  the  intention 
of  the  Court,  it  contradicted  many  of  the 
former  cases,  particularly  White  v.  Jones. 
I  do  not  think  the  Court  had  in  their  mind 
a  case  of  actual  fraud,  in  procuring  the 
prior  patent.  Their  expressions  are  gen- 
eral, and  lay  down  a  general  rule,  which 
might  well  be  liable  to  an  exception  of  the 
case  of  actual  fraud;  and  in  subsequent 
cases,  the  same  Judges  have  given  relief 
upon  the  ground  of  actual  fraud,  when  the 
filing  or  prosecuting  of  a  caveat  was  not 
prevented  by  fraud,  accident  or  mistake. 
As  in  the  case  of  Preston  v.  M*Kinney 
(not  reported)  in  which  the  same  Judges, 
except  Fleming  and  Coalter,  gave  relief 
upon  the  ground  of  the  actual  fraud  of  a 
surveyor  in  locating  land  in  the  name  of 
his  infant  son,  he  having  had  actual  notice 
that  it  was  previously  located    by  another. 


and  getting  a  prior  patent,  without  any 
fraud,  accident  or  mistake,  preventng  a 
caveat.  The  patent  unquestionably  con- 
veyed the  legal  title. 

Christian  v.  Christian,  6  Munf.  541.  In 
1747  and  1753,  the  father  of  the  plaintiff 
had  entered  and  surveyed  large  bodies  of 
land,  which  were  never  patented;  but  he 
and  his  devisees  were  in  possession  of 
them.  He  devised  it  to  his  four  sons.  The 
heirs  of  one  of  those  sons,  with  actual  and 
full  knowledge  of  the  facts,  entered, 

487  surveyed  *and    procured  a  patent  for 
a  part  of  the  land.     Henry  and  Brury 

Bell  procured  a  patent  for  a  part,  and  John 
Booth  and  Thomas  Staples  for  a  part.  The 
plaintiff  filed  caveats  against  the  patents 
to  the  heirs  of  the  son,  and  Booth  and 
Staples,  which  were  dismissed  for  his  fail- 
ure to  file  a  copy  in  the  proper  Court, 
within  the  time  prescribed  by  law.  The 
patents  to  the  Bells  had  not  been  caveated  ; 
but  one  of  them  had  purchased  the  land 
patented  to  him,  from  one  of  the  devisees 
of  the  first  locator.  The  Court  held,  that 
as  to  the  heirs  of  the  son  and  Booth  and 
Staples,  the  principles  of  Noland  v.  Crom- 
well, did  not  apply,  because  the  rights  of 
the  parties  could  not  have  been  adjusted  in 
the  Court  of  Caveat,  and  gave  relief  as  to 
them ;  but  as  to  the  Bells,  as  to  whom  the 
principles  of  Noland  v.  Cromwell  applied, 
the  bill  was  dismissed.  All  against  whom 
relief  was  given,  had  been  guilty  of  actual 
fraud ;  and  those,  against  whom  no  relief 
was  given,  were  guilty  of  no  fraud.  If 
the  right  of  the  parties  to  a  partition,  made 
the  case  unfit  for  a  Court  of  Caveat,  as  to 
the  parties  against  who  relief  was  given, 
it  had  the  same  effect  as  to  the  Bells,  one 
of  whom  was  not  a  purchaser  from  any  of 
the  devisees.  But  this  was  no  impediment 
to  a  caveat ;  especially  against  parties  not 
entitled  to  come  into  partition,  as  were 
two  against  whom  relief  was  given.  The 
decree  is  to  be  supported  upon  the  ground 
of  actual  fraud  only. 

The  last  case  I  shall  mention,  is  that  of 
Lyne  v.  Jackson,  1  Rand.  114.  The  plain- 
tiff placed  treasury  warrants  in  the  hands 
of  the  defendants  to  locate  and  survey  for 
him ;  and  for  this  service,  he  was  to  convey 
to  him,  as  soon  as  the  patents  issued,  a 
moiety  of  the  land,  and  each  party  was  to 
bear  one  half  of  the  expense.  The  defend- 
ant forged  an  assignment  of  the  warrants 
to  himself,  and  located  and  surveyed  them 
in  his  own  name.  Before  any  patent  was 
issued,  the  plaintiff  filed  his  bill  to  injoin 
the  issuing  of  them,  and  the  sale  of  the 
surveys.  He  does  not  state  that  he  could 
not  prove  without  a  discovery,  the  facts 
alleged    in    his   bill;  but  on  the  con- 

488  trary,    proves    them    by  *witnesses. 
Pending    the    suit,     another    located 

and  surveyed  the  land ;  and  he  was  made  a 
defendant  by  a  supplemental  bill.  The 
Chancellor  dismissed  the  bills;  no  doubt, 
upon  the  authority  of  Noland  v.  Cromwell, 
as  he  understood  that  case;  the  plaintiff 
having  an  unquestionable  remedy  by  caveat 
against  all  the  defendants,  and  to  the 
prosecution  of  which  not  the  slightest  im- 
pediment existed.  This  decree  was  re- 
versed, and  the  Register  directed  to  issue 
patents  to  the  plaintiff  to  t)e  by   him    held 
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liable  to  the  claims  of  the  original  defend- 
ant, to  be  prosecated  in  another  suit. 
The  Court  was  unanimous.  There  is  no 
other  possible  ground  upon  which  this  de- 
cree could  be  founded,  except  that  in  cases 
of  actual  fraud,  a  Court  of  IB^quity  has, 
upon  its  general  principles,  an  original  ju- 
risdiction concurrent  with  that  of  a  Court 
of  Caveat,  before  a  patent  is  issued,  and 
after  it  is  issued,  even  in  cases  where  there 
was  no  impediment  to  a  caveat. 

Upon  the  best  consideration  which  I  can 
give  to  the  statutes  and  those  authorities, 
I  conclude  that  all  lands  which  had  never 
been  patented,  unless  particularly  excepted 
by  the  acts  of  Assembly,  are  liable  to  loca- 
tion by  any  holder  of  a  treasury  warrant ; 
that  lands  already  located  by  one,  may  be 
located  by  other  holders  of  warrants,  and 
that  these  entries  give  to  each  locator  an 
equitable  right  (not  absolutely,  but)  upon 
pursuing  his  rights  as  the  law  pre- 
scribes, to  claim  a  patent :  that  the  one 
who  first  obtains  a  patent,  has  a  complete 
legal  title,  of  which  he  cannot  be  deprived, 
unless  he  has  been  guilty  of  an  actual 
fraud  in  the  acquisition  of  the  legal  title ; 
or  unless  another  party,  who  had  made  the 
prior  valid  entry,  can  shew  that  he  has 
been  prevented  from  asserting  his  prior 
right  in  the  mode  prescribed  by  law,  (a 
caveat)  by  fraud,  accident  or  mistake;  in 
which  cases,  the  Court  of  Equity  will  pro- 
ceed upon  the  principles  which  would  have 
governed  the  Court  of  Caveat,  if  a  caveat 
had  been  filed  in  time,  and  the  legal  title 
would  not  avail  the  defendant,  to  any  pur- 
pose; and    that    in    the  pases    of     actual 

fraud,  the  party  having  such 
489      *prior  right  may  resort  to  a  Court  of 

cSquity  tor  relief,  upon  its  original 
principles,  without  alleging  any  excuse  for 
not  filing  or  prosecuting  a  caveat ;  a  Court 
of  Kquity  having  an  original  concurrent 
jurisdiction  with  the  Court  of  Caveat  in 
case  of  actual  fraud,  before  the  patent  is 
isaued,  and  afterwards,  an  exclusive  ju- 
risdiction, founded  on  the  original  charac- 
ter of  the  Court.  And  that  a  Court  of 
Bqnity  has  no  jurisdiction,  except  in  cases 
of-  actual  fraud,  and  in  ^hich  the  party 
has  lost  the  benefit  of  a  caveat,  by  fraud, 
accident  or  mistake.  By  actual  fraud  I 
mean,  the  proceeding  to  procure  a  patent, 
after  aptual  notice  of  a  prior  entry. 

To  recapitulate  the  effect  of  the  cases 
cited;  the  case  of  Lfyne  v.  Jackson  afiBrms 
the  concurrent  jurisdiction  of  a  Court  of 
Equity,  before  the  issuing  of  the  patent,  in 
a  case  of  actual  fraud.  The  jurisdiction  of 
equity,  after  the  issuing  of  the  patent,  in  a 
case  of  actual  fraud,  is  affirmed  in  the  cases 
of  Wilcox  V.  Calloway ;  Reid  v.  Burnsides, 
(in  which  cases  the  patents  were  issued 
pending  a  caveat  by  the  other  party;)  in 
Johnson  v.  Bnffington,  and  White  v.  Jones, 
(in  which  cases  the  jurisdiction  was 
affirmed,  although  no  caveat  was  filed,  and 
no  reason  assigned  for  the  failure;)  and 
such  were  the  cases  of  Preston  v.  M'Kinney, 
and  Christian  v.  Christian.  The  cases  of 
White  V.  Jones,  and  Johnson  v.  Brown,  as- 
sert the  doctrine,  that  equity  will  not  relieve 
but  up6n  the  ground  of  actual  fraud,  againnt 
the  patentee,  unless  the  party  has  been  de- 
prived of  the  benefit  of  a  caveat,  by  fraud, 


accident  or  mistake.  The  cases  of  Johnson 
V.  Brown ;  Depew  v.  Howard,  and  Noland 
V.  Cromwell,  whilst  they  declare  in  general 
terms  that  a  party  cannot  resort  to  a  Court 
of  Equity,  upon  any  ground  which  would 
have  availed  him  in  a  caveat,  unless  he 
was  prevented  from  prosecuting  a  caveat 
by  fraud  or  accident,  (and  it  might  have 
been  said  by  mistake,  for  that  is  a  species 
of  accident, )  do  not  advert  directly  and  in 
terms,  to  the  case  of  actual  fraud  in  pro- 
curing the   legal  title.    This   was,   I 

490  should   think,    rather   an  ^exception 
to  the  general  rule,  overlooked  by  the 

Court  in  laying  down  the  rule,  than  a  case 
which  they  intended  to  embrace  in  the 
general  rule,  contrary  to  the  prior  decisions 
of  the  Court ;  which  they  would  hardly  have 
overruled  intentionally,  by  laying  down  a 
general  proposition,  and  not  adverting  to 
this  particular  case  of  fraud,  or  to  the 
former  decisions  upon  it;  and  the  subse- 
quent decisions  on  the  same  point,  fortify 
this  impression.  Understanding  Noland  v. 
Cromwell  thus,  with  an  exception  of  the 
case  of  actual  fraud,  I  think  it  was  per- 
fectly right,  and  in  conformity  with  the 
former  decisions  of  the  Court,  and  the 
spirit  of  the  statutes. 

This  seems  to  me  to  be  the  effect  of  the 
judicial  decisions  on  these  questions ;  and  I 
think  the  same  conclusions  are  dictated  by 
the  spirit  of  our  land  laws. 

When  the  Commonwealth  opened  office  for 
the  disposition  of  all  the  unpatented  land 
from  the  Alleghany  mountains  to  the  Mis- 
sissippi, for  the  avowed  purpose  of  in- 
creasing the  population  of  the  State,  and 
of  raising  funds  to  meet  the  pressure  of 
the  revolutionary  war,  not  only  by  the  sale 
of,  but  by  the  revenue  to  be  raised  by  tax- 
ing the  land,  the  public  had  a  deep  interest, 
not  only  for  the  purpose  of  effecting  these 
objects,  but  to  prevent  unbounded  and 
ruinous  litigation,  in  respect  to  the  land 
titles  acquired  under  that  act,  that  all  con- 
flicting claims  to  unpatented  lands  should 
be  promptly  and  finally  adjusted.  The  in- 
dividual adventurers  had  even  a  greater 
interest  in  a  speedy  decision  of  their 
claims.  In  that  case,  if  they  failed  in 
their  claim  to  any  particular  piece  of  land, 
their  injury  would  be  inconsiderable,  as 
they  might  still  acquire,  with  very  little 
additional  expense,  the  same  quantity  of 
land,  equally  valuable,  or  nearly  so,  in  the 
vast  range  allowed  for  selection.  But,  if 
the  decision  of  an  adventurer's  rights  was 
protracted  by  tedious  litigation  in  the 
ordinary  Courts,  and  in  the  ordinary 
forms,  and  subject  to  the  delays  of 
appeals  and  writs  of  error,  that  oppor- 
tunity ot  indemnifying  nimself  would  be 
lost,    in    consequence  of  all  the  val- 

491  uable  land  being  in  the  *mean    time 
occupied  by  others.    To  avoid    these 

evils,  the  Legislature  adopted  a  policy  for 
expediting  the  decision  of  these  questions, 
which  had  prevailed  before  the  revolution, 
when  the  same  motives  for  such  a  course 
existed,  though  not  in  the  same  degree. 
They  allowed  a  person  claiming  a  better 
right  to  unpatented  land,  to  file  a  caveat, 
the  effect  of  which  was,  to  prevent  the 
I  emanation  of  a  grant,  until  the  right  could 
I  be  determined.    To  enable  him   to   pursue 
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this  remedy,  no  patent  could  issue,  until 
the  survey  had  been  six  months  in  the 
Register's  oflBce.  A  copy  of  the  caveat  was 
required  to  be  filed  in  the  General  Court, 
within  three  days  after  it  was  filed  in  the 
Register's  office,  or  the  caveat  to  be  void. 
The  defendant  was  to  be  summoned  to  the 
next  Court,  where  the  right  was  to  be  de- 
termined in  a  summary  way.  without 
pleadings;  and  no  appeal  or  writ  of  error 
was  allowed  to  the  judgment.  If  the  de- 
fendant succeeded,  he  was  bound  to  take 
out  his  patent  within  three  months,  and 
the  plaintiff  succeeding,  within  six  months ; 
or  any  other  might  caveat  them  for  that 
cause;  and  if  the  plaintiff  succeeded,  the 
defendant  was  entitled  to  a  new  warrant 
for  the  same  quantity  of  land.  By  the  act 
of  October,  1784,  ch.  12,  the  Register  was 
required  to  pay  to  the  defendant  in  that 
case,  the  fees  which  the  successful  plain- 
tiff paid  to  him,  upon  taking  out  his 
patent;  and  by  the  act  of  May,  1783,  ch. 
39,  the  caveat  was  directed  to  be  dismissed, 
if  the  summons  was  not  returned,  or  was 
returned  not  executed,  unless  the  Court 
was  satisfied  that  the  failure  to  execute  the 
summons  was  not  owing  to  the  default  of 
the  caveator.  All  these  provisions  shew  a 
strong  anxiety  on  the  part  of  the  Legisla- 
ture, to  coerce  the  parties  claiming,  to 
assert  their  rights  in  the  mode  prescribed 
by  law,  with  promptitude  and  vigilance, 
to  take  out  the  patent  immediately,  and  to 
provide  for  the  indemnity  of  the  losing 
party  as  far  as  was  possible.  All  these 
objects  of  expedition  .and  indemnity  would 
have  been  utterly  lost,  if  the  plaintiff  was 
authorised  to  pursue  his  remedy  in  the 
Court   of  Equity,   or  in  the  Caveat  Court, 

at  his  election,  whenever  he  chose  the 
492      *former.    The   delay   in  that   Court, 

and  by  appeals,  would  be  necessarily 
great;  and  if  the  plaintiff  succeeded,  the 
defendant  could  not  have  been  indemnified. 
For,  besides  that,  all  the  valuable  land 
might  be  pre-occupied,  he  would  lose  his 
warrant  and  the  fees  he  had  paid  to  the 
public,  without  redress;  both  of  which 
would  have  been  restored  to  him,  upon  a 
judgment  against  him  by  the  Caveat  Court ; 
and  the  provision  of  the  statute  that  the 
caveat  should  in  certain  cases  be  void,  and 
in  others  dismissed,  would  be  fruitless  and 
idle. 
In  addition  to  these   mischievous   conse- 

?uence8,  contrary  to  the  spirit  of  the  law, 
which  induce  an  opinion  that  the  Legis- 
lature did  not  intend  to  leave  a  concurrent 
jurisdiction  to  a  Court  of  Equity  to  give  a 
party  in  all  cases  the  benefit  of  his  prior 
equitable  claim,)  the  general  principles  of 
a  Court  of  Equity  forbid  its  taking  juris- 
diction, when  the  party  has  an  adequate 
and  simple  remedy  in  another  forum,  with 
the  exception  of  a  few  cases,  in  which  it 
has  an  original  and  concurrent  jurisdiction ; 
of  which  description,  are  all  cases  of  actual 
fraud. 

I  have  considered  it  my  duty  to  examine 
these  principles,  t>ecau8e  of  the  manner  in 
which  this  case,  and  that  of  Jackson  v. 
M'Gavock,*  (the  latter  particularlv)  was 
argued ;  and  because  it  is  understood,  that 


*See  the  next  case. 


the  decision  of  Noland  v.  Cromwell  was 
greatly  disapproved  of,  and  which  is  ap- 
parent from  the  decisions  of  the  inferior 
Courts,  and  the  acts  of  the  Legislature  of 
1814  and  1819.  These  acts  were  probably 
passed  under  the  impression  that  it  had 
been  decided,  that  even  in  a  case  of  actual 
fraud,  a  Court  of  Equity  could  give  no  re- 
lief, unless  the  party  had  lost  the  benefit 
of  a  caveat  by  fraud,  accident  or  mistake. 
The  act  of  1819  does  not  give  the  same 
remedy  in  equity,  as  the  party  might  have 
had  by  a  caveat ;  but  only  provides  that 
the  party  might  have  such  relief  in  equity 
as  he  might  have  had  there,  if  no  remedy 
by     caveat      had      been       provided. 

493  *If,    therefore,    a    party    came    into 
equity    before    a   patent  issued,  both 

parties  claiming  equitable  rights  only,  the 
prior  equity  would  prevail;  but,  if  he  came 
after  the  patent  issued,  the  acquisition  of 
the  legal. title,  if  bona  fide  acquired,  would 
give  to  the  equity  later  in  point  of  time, 
the  advantage  of  having  the  law  on  its 
side;  and  the  equity  beiiag  equal,  the  law 
would  prevail.  This  statute,  therefore, 
whether  prospective  or  retrospective,  or 
both,  seems  to  me  to  have  no  effect  upon 
these  questions;  for,  a  party  would  now 
come  into  a  Court  of  Equity,  after  failing 
to  file  his  caveat,  upon  the  same  terms 
that  he  was  entitled  to,  and  bound  by,  be- 
fore the  statute. 

Nor  does  it  appear  to  me,  that  the  act  of 
1814,  re-enacted  in  1819,  providing  for  the 
repeal  of  letters  patent,  has  any  effect 
upon  these  questions.  That  only  allows 
such  repeal,  at  the  instance  of  one  having 
a  subsisting  equitable  right  to  the  land, 
at  the  time  he  sues  out  the  scire  facias, 
and  commencing  before  the  date  of  the 
patent;  and  the  Court  is  directed  to  decide 
the  case,  as  law  and  equity  may  require. 
The  plaintiff  would,  therefore,  be  deter- 
mined to  have  a  subsisting  equity  or  not, 
precisely  upon  the  same  grounds,  as  if  he 
was  prosecuting  his  right  in  his  own  name, 
under  the  act  of  1819  aforesaid,  after  the 
patent  had  issued.  Indeed,  the  object  of 
both  acts,  being  to  vindicate  only  private 
rights,  it  would  be  absurd  that  these 
rights  should  vary  as  the  party  might  think 
proper  to  pursue  the  one  or  the  other  of 
these  remedies,  in  the  name  of  the  Com- 
monwealth, or  in  his  own  name. 

In  the  case  at  bar,  there  is  no  allegation 
by  the  plaintiff,  that  there  was  any  fraud, 
accident  or  mistake,  which  prevented  him 
from  filing  a  caveat.  But,  on  the  contrary, 
he  alleges  that  he  intended  to  withdraw 
his  entry,  if  he  found  that  Moore's  survey 
included  it.  He  cannot,  therefore,  claim 
to  set  up  his  right  in  the  Court  of  Chancery, 
upon  the  same  principles  as  he  could  have 
done  in  the  Caveat  Court,  even  if  he  could 
do  that  in  case  he  had  been  so  prevented. 
He  can    claim  no   relief    against   the 

494  legal  title,  unless  *it  be  tainted  with 
fraud.     No   fraud     is   charged.    The 

mistake  of  the  parties  in  respect  to  the 
boundary,  is  only  relied  upon  as  a  proof  of 
the  actual  boundary ;  and  in  truth,  there 
was  no  fraud.  The  fact  that  the  land  was 
included  in  the  survey,  whether  covlred  by 
the  entries  or  not,  was  no  fraud  either  upon 
the  plaintiff  or  the   Commonwealth.    The 
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•urvey  was  made  before  the  plaintiff  made 
his  entry ;  and  it  is  not  alleged  that  it  in- 
cluded more  land  than  the  warrants  and 
entries  called  for.  If  the  river  had  run  a 
straight  course,  or  its  bends  had  been 
westwardly  instead  of  southwardly,  the 
line  would  not  have  crossed  the  river,  and 
there  would  have  been  no  pretext  for  saying, 
that  the  survey  covered  land  not  covered 
by  the  entry.  The  mistake  arose  from 
the  ignorance  of  the  parties  as  to  the  real 
course  of  the  river.  All  knew  that  this 
last  line  •f  the  survey  was  a  straight  one, 
and  not  governed  by  the  meanders  of  the 
river.  The  mistake  was  perfectly  inno- 
cent and  honest  on  all  sides.  If  there  was 
any  negligence,  it  was  imputable  to  both 
parties  alike.  Bach  had  the  same  means 
to  correct  it,  even  if  the  surveyor  had  im- 
properly refused  a  copy  of  the  courses.  The 
plat  was  in  the  Register's  office,  and  a  copy 
might  have  been  had  there.  There  was  no 
greater  moral  or  legal  obligation  on  the 
one  party  than  on  the  other,  to  ascertain 
the  precise  location  of  the  line.  If  there 
was  no  fraud  in  making  the  survey  as  it 
was  made,  there  was  none  in  taking  out  the 
grant;  as  there  was  no  change  of  circum- 
stances, or  in  the  state  of  the  information, 
or  rather  ignorance,  upon  which  the  par- 
ties acted,  which  could  have  that  effect. 

Upon  the  whole,  the  decree  should  be 
reversed,  the  injunction  dissolved,  and  the 
bill  dismissed,  but  without  costs. 

JUDGE  COALTER. 

On  a  view  of  the  answers,  documents 
and  depositions,  it  seems  to  be  established 
that  Moore,  some  time  between 
495  ♦1791  and  1794,  embarked  in  the 
speculations  of  that  day,  in  surveying 
and  vending  large  tracts  of  land,  and  had 
made  a  contract  with  Morris  and  Nich- 
olson of  Philadelphia,  to  sell  100,000  acres 
in  the  northwestern  parts  of  Greenbrier 
county,  on  the  Meadow  and  Gauley  rivers, 
lying  on  the  south  side  of  the  latter. 
Whether  he  had  made  any  conditional  sale 
or  not,  before  he  began  the  locating,  does 
not  appear ;  but  it  is  pretty  clear,  that  such 
sale  must  have  been  made  before  the  busi- 
ness of  locating  and  surveying  was  closed ; 
for,  some  dispute  seems  to  have  arisen,  as 
it  regarded  the  quality  of  the  land,  which 
seems  to  have  been  submitted  to  the  opin- 
ion of  certain  arbitrators  or  viewers,  who 
were  called  on  for  that  purpose,  and  who 
examined  the  land  early  in  the  winter  of 
1794,  and  shortly  after  tbe  last  survey  of 
43,417  acres  was  made,  as  hereafter  men- 
tioned. According  to  this  contract  with 
Morris  and  Nicholson,  the  land  was  to  lie 
on  the  south  side  of  Gauley. 

It  also  appears,  that  about  the  year  1791, 
the  said  Moore  made  a  verbal  agreement 
with  M'Clung  and  Welch,  the  surveyor,  to 
assist  in  procuring  the  land ;  each  party  to 
perform  certain  services,  and  to  be  equally 
interested  in  the  proceeds  of  sale:  that 
prior  to  August,  1793,  M' Clung  and  Welch 
had  made  entries  and  surveys,  in  part 
compliance  with  this  agreement,  and  which 
are  enumerated  in  a  written  contract  bear- 
ing date  the  8th  of  August,  1793;  the  object 
of  which  seems  merely  intended  to  shew 
how  far  they  had  advanced  with  the  busi- 
ness at  that  date,  in  order  that  Welch,  who 


had  determined  to  do  so,  might  withdraw 
from  the  partnership,  and  leave  Moore  and 
M'Clung  to  procure  the  residue  of  the  land 
themselves.  It  was  found,  that  at  this  time, 
entries  and  surveys  had  been  made  to  the 
amount  of  53,780  acres,  or  thereabouts,  in- 
cluding 3,000  acres,  a  part  of  an  entry  of 
17,562  acres,  made  12th  of  January,  1792. 
These  lands,  I  take  it  for  granted,  were 
then  surveyed;  and   at   all   events,  a 

496  survey  of  20,000  acres  *of  them,  lying 
to  the  east  of  the  43,417  acres  survey, 

hereafter  mentioned,  had  been  made. 

It  is  admitted  on  all  hands,  that  after  the 
quantity  of  about  54,000  acres  were  located 
and  surveyed,  Welch  withdrew;  but,  he 
was  still  entitled  to  one-third  of  14,562  acres, 
the  residue  of  the  entry  of  17,562  acres 
above-mentioned,  when  that  should  be  sur- 
veyed. 

In  this  posture  of  affairs,  Moore  and 
M'Clung  agree  to  go  on  and  locate  the  resi- 
due of  the  land,  on  certain  terms,  as  will 
be  seen  by  their  agreement,  which,  I  take 
it,  was  first  verbal,  but  was  reduced  to 
writing  on  the  20th  of  September,  1794;  in 
which  it  is  stipulated  particularly,  that  the 
lands  shall  lie  along  the  south  side  of  Gau- 
ley river,  helow  Homminy  creek,  and  join- 
ing the  above  claims  and  other  prior  claims, 
&c.  M'Clung,  it  seems,  applied  to  Welch 
to  join  him  in  this  business,  but  he  refused 
to  be  a  partner,  and  M'Clung  then  agreed 
to  give  him,  for  his  assistance,  4,000  acres 
out  of  his  share  of  the  land  first  above- 
mentioned. 

But  it  is  to  be  remembered,  that  at  this 
time,  the  14,562  acres  above-mentioned  was 
unsurveyed,  and  that  that  location  was 
precisely  within  the  bounds  mentioned  in 
this  last  contract.  It  joins  the  20,000  acre 
survey,  is  to  run  down  branches  of  Meadow 
river  and  Gauley  river,  so  as  to  include  the 
lands  in  the  forks,  and  up  the  said  Gauley 
river  waters  for  quantity.  It  cannot  be 
said,  I  think,  that  this  entry  was  intended 
to  cross  the  river ;  and  if  it  did,  it  would  be 
far  below  the  land  in  dispute.  Thus  the 
contract  to  locate,  and  the  contract  of  sale, 
both  call  for  lands  on  the  south  side  of 
the  Gauley  river;  and  it  would  have  been 
in  violation  of  each,  to  cross  it. 

The  next  entry  is  of  the  6th  of  Septem- 
ber, 1793,  being  the  first  one  made  under 
the  new  agreement  between  Moore  and 
M'Clung,  and  is  for  11,907  acres.  This 
entry  lies  above  Homminy  creek,  if  it  can 
be  said  to  be  a^ny  where;  for,  I  have  great 
doubts  whether  it  can  be  considered  suffi- 
ciently special.     It  calls  to  begin  at  a 

497  corner   of   the    *20,000  acre   survey, 
and  to  pursue  three  lines  to  the  third 

corner.  These  lines  lie  in  the  form  of  a 
half-moon,  from  A,  in  tbe  plat,  and  do  not 
cover  half  an  inch  of  the  plat.  Lines  are  to 
be  run  parallel  to  these,  so  as  to  include 
the  quantity ;  and  so  far  from  calling  to  go 
across  the  river,  it  is  not  even  named ;  and 
if  it  did  go  across,  I  think,  could  not  inter- 
fere with  the  land  in  dispute. 

The  next  is  the  entry  of  8,300  acres,  made 
the  11th  of  February,  1794,  and  which  lies 
along  the  river  opposite  the  land  in  dis- 
pute, and  is  expressly  bounded  by  the  river. 
It  is  to  run  to  it,  then  up  it,  and  round  for 
quantity.     On  this  subject  of  entries  on,  or 
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joining,  large  rivers,  (as  this  is  charged  in 
the  bill  to  be,)  without  calling  to  cross 
them,  I  will  refer  to  the  case  of  Hunter  v. 
Hall,  1  Call,  210,  in  order  to  shew  the  neces- 
sity of  saying  so  in  the  entry,  if  it  was 
intended  to  cross  the  river.  The  calls  of 
the  entries  thenaselves,  I  think  then,  will 
not  justify  crossing  the  river;  whilst  the 
contracts  for  locating,  and  for  sales  of  the 
land,  and  all  the  cotemporaneous  declara- 
tions and  early  acts  of  the  parties,  shew 
that  it  never  was  intended  to  cross  the 
river.  Of  this  there  is  abundant  and  most 
conclusive  proof;  and  I  consider  it  a  clear 
case  on  this  point,  independent  of  other 
considerations  hereafter  to  be  mentioned. 
So  that,  had  the  surveyor  close<i  the  open 
line  by  running  on  the  north  side  of  the 
Hver,  they  could  have  been  met  there,  with 
success,  by  a  caveat,  and  defeated  on  a 
younger  entry. 

But,  let  us  pursue  the  history  of  this 
business  further.  On  the  9th,  10th,  11th, 
and  12th  days  of  September,  1794,  Welch 
proceeds  to  make  a  survey  of  43,417  acres, 
beginning  some  distance  from  the  river 
and  running  round,  and  again  approaching 
the  river;  and  from  the  last  station,  he 
calls  to  run  to  the  beginning,  supposing 
he  had  begun  so  far  from  the  river,  that 
the  closing  line  would  not  cross  it;  and 
after  this,  to  wit,  on  the  19th  of  September, 
1794,  Moore  made  two  other  entries  within 
the  bounds  of  this  survey,  one  for  4,515 
acres,  and  another  for  10,000  acres ; 
498  *so  that  as  to  this  quantity,  the  sur- 
vey preceded  the  entries.  Neither  of 
these  entries  cross  the  river;  and  if  one  of 
them  would,  it  would  be  still  further  down 
the  river  from  the  land  in  dispute,  than 
either  of  the  others.  Welch  is  admitted  to 
have  been  interested  in  this  survey  as  far 
as  one  third  of  14,562  acres  aforesaid.  This 
is  admitted  in  Moore*s  answer,  and  in  his 
deed  to  M'Clung  the  interest  of  Welch  is 
reserved ;  and  as  late  as  the  year  1807,  in 
the  agreement  for  the  sale  of  some  land  on 
the  north  side  of  the  river  to  Mrs.  Wilson, 
the  sale  is  stated  to  have  been  made  by 
Moore,  M*Clung  and  Welch,  and  that  the 
bonds  for  the  purchase  money  were  taken 
to  them ;  and  although  he  disclaimed  any 
right  to  go  on  that  side  of  the  river,  he  was 
nevertheless  interested  in  the  survey. 

Soon  after  this  survey  was  made,  to  wit: 
late  in  the  fall,  or  in  the  early  part  of  the 
winter  1794-5,  one  James  came  on  from 
Philadelphia,  as  an  agent  or  referee  on  be- 
half of  Morris  and  Nicholson,  and  insisted 
with  Patterson  and  Renwick  to  explore  the 
land,  and  see  if  it  was  equal  to  the  descrip- 
tion given  of  it.  M'Clung  attended  them 
part  of  the  time,  and  Welch,  the  surveyor 
and  partner,  made  the  survey.  They  ran 
round  the  land  as  Patterson  says,  I  presume, 
by  running  the  exterior  boundaries;  and 
when  they  came  to  the  lowest  corner  of 
the  43,417  acre  survey,  and  proceeded  on 
the  course  of  the  closing  line,  they  struck 
the  river.  It  was  high,  and  they  could  not 
cross;  and  they  then  closed  the  survey,  by 
meandering  the  south  margin  of  the  river. 
This  is  clearly  proved  by  several  witnesses ; 
and  it  is  also  proved,  that  though  M'Clung 
had  left  them,  he  was  informed  that  it  was 
•o  closed;  but  that  the  closing   line,  had  it 


been  run  straight,  would  have  crossed  the 
river.  Where  or  how  it  would  run  on  the 
other  side,  was  not  then  known ;  nor  was  it 
known,  until  it  was  closed  in  1807,  when 
the  surveyor  and  all  the  parties  were  much 
surprised  to  see  how  it  ran,  and  how  much 
land  it  took  in  on  that  side.  An  inclusive 
survey  having  thus  in  fact  been  made, 
it    very   naturally   occurred     to    the 

499  ^parties,  that  it   would  save   trouble, 
and  perhaps  be  more  in  the   spirit  of 

their  contract  with  Morris  and  Nicholson, 
to  get  an  order  of  Court  for  an  inclusive 
survey,  which  was  procured  on  the  28th  of 
April,  1795,  and  without  further  survey,  I 
presume;  for,  we  bear  of  no  other  being 
made.     An  inclusive  survey  is   recorded  in 

the  surveyor's  oflBce  on  the day  of  May, 

1795 ;  a  copy  of  which  is  in  the  record. 
This  survey  is  bounded  by  the  Gauley  river. 
It  is  admitted  by  Moore,  that  he  made  a 
deed  to  Morris  and  Nicholson ;  but  when, 
or  whether  according  to  this  survey,  we  are 
not  informed;  and  when  the  contract  was 
cancelled  with  them,  we  know  not.  It 
seems  to  have  been  put  an  end  to,  however^ 
some  how  or  other.  I  suppose  Morris  was 
unable  to  pay,  and  this  land  was  taken 
back. 

In  this  posture  of  a£fairs,  or  rather  on 
the  20th  of  January,  1795,  the  appellees, 
supposing  the  Gauley  river  was  the  line 
between  Greenbrier  and  Kanawha,  make 
their  entry  with  the  surveyor  of  Kanawha, 
on  the  north  side  of  the  river,  for  the  lands 
in  dispute.  This  opinion,  which  must  have 
been  a  general  one  in  the  country,  that  the 
river  was  the  line,  is  another  fact  to  shew 
that  Moore,  who  entered  in  Greenbrier, 
could  not  have  intended  to  take  land  in 
Kanawha.  This  is  nearly  about  the  time 
when  the  land  was  explored  and  surveyed 
as  aforesaid ;  and  consequently  we  find, 
that  soon  after  they  made  their  entry,  it 
was  rumoured  that  possibly  M'Clung  and 
Moore's  survey  would  cross  the  river  by  the 
closing  line;  and  they  sent  to  Welch  the 
surveyor,  to  enquire  if  it  did  cross  the 
river,  and  to  get  the  courses  of  the  survey. 
He  sent  them  word  that  the  survey  did  not 
cross  the  river,  and  they  might  go  on  and 
survey  the  lands,  Ac.  How  were  the  appel- 
lees to  know,  had  they  got  the  courses,  that 
they  would  cross  the  river,  when  the  sur- 
veyor himself  did  not  know  it,  until  he 
came  to  try  the  closing  line,  and  struck  the 
river ;  and  years  after,  when  he  ran  it  out, 
was  utterly  astonished  to  find  how  it  ran? 
M'Clung  also,  after  this,  and  before  1807, 
(but  at  what   precise    time   does    not 

500  appear;  ^though  it  is  charged  in  the 
bill    to  have    been  in    1803,  or  1804,) 

sent  the  appellees  word  to  make  a  ferry- 
boat, stables,  cabins,  &c.  for  the  accom- 
modation of  travellers,  so  as  to  draw  cus- 
tom, and  induce  settlers  in  the  wilderness 
on  his  lands,  &c. ;  thus  clearly  recognizing 
their  rights,  and  inducing  them  to  lay  out 
their  money.  All  this  is  charged  in  the 
bill;  which  M'Clung  admits,  but  says  he 
sent  them  word,  that  if  the  land  turned  out 
to  be  his,  he  would  pay  them  for  the  im- 
provements. But  this,  so  far  from  being 
proved,  is  disproved.  In  short,  no  claim 
is  ever  pretended  to  this  land,  until  1807, 
twelve  or  thirteen  years  after  the   transac- 
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tions  aforesaid;  when,  on  goings  to  close  the 
line  on  the  north  side,  it  is  found  that  it 
•embraces  a  larger  tract  of  country,  now 
become  valuable.  Welch,  however,  well 
knowing  there  was  no  justice  in  the  claim, 
positively  refused  to  have  anything  to  do 
with  it,  or  to  join  in  the  sales  to  the  inno- 
cent holders  of  these  lands,  saying  he 
would  take  his  share  elsewhere. 

But  again.  On  examining  the  entries 
on  which  this  survey  of  43,417  acres  is 
said  to  have  been  made,  I  was  struck  with 
some  marginal  notes,  and  have  been  led  to 
examine  the  patent  for  that  tract,  and  com- 
pare the  warrants  returned  with  it,  with 
those  mentioned  in  the  entries,  and  find 
that  several  warrants  in  the  entries  are  not 
mentioned  in  the  survey,  and  that  others 
are  mentioned  in  the  survey,  which  are  not 
in  the  entries;  which  shews  a  shifting  of 
warrants  not  sanctioned  by  law.  Thus  in 
the  17,562  acre  entry,  500  acres  are  said  to 
be  by  warrant  No.  25 ;  500  by  warrant  No. 
2,  and  6,759  by  warrant  No.  12,227;  in  all, 
7,759  acres.  None  of  these  are  mentioned 
in  the  patent.  But,  3,000  acres  of  this  en- 
try had  before  been  surveyed,  which,  de- 
ducted from  the  7,759  acrea  above,  would 
leave  4,759  acres  of  this  entry,  without 
warrants.  And  so  of  the  entry  of  8,300 
acres;  2,000  acres  are  by  warrant  No. 
9,880,  and  500  acres,  by  'varrant  No.  6,515. 
These  are  not  named  In  the  patent ;  which, . 
added  to  the  above,  make  7,259  acres.  But, 
the  patent  mentions  warrants  not  in 
^1  any  *of  the  entries;  as  for  instance. 
No.  7,720;  65,513;  9,889.  These  may 
be  enough  to  cover  the  7,259  acres  above, 
and  it  may  be  that  no  actual  fraud  has 
ultimately  been  practiced  on  the  public. 
But,  surely  such  shifting  ought  not  to  be 
^countenanced ;  especially,  when  the  parties 
had  interested  the  surveyor  with  them  in 
the  surveys.  These  warrants  may  have 
been  withdrawn,  and  probably  were,  and 
applied  elsewhere;  whilst  the  ostensible 
entry  kept  these  lands  covered,  until  otber 
warrants  could  be  procured.  Such  matter, 
coming  out  on  a  caveat,  would  have  its  due 
influence;  and  why  some  regard  ought  not 
to  be  paid  to  it  here,  I  cannot  at  present 
see. 

But  again.  Memoranda  are  made  in  the 
margins  of  the  entry-book  opposite  the  en- 
tries. Thus,  opposite  that  of  17,562  acres, 
it  is  stated  **  14,562  surveyed  and  included 
in  a  survey  of  43,417.*'  Opposite  the  8,300 
acre  entry,  is  this  note.  ** Surveyed  in 
survey  of  43,417.  This  entry  removed  on 
account  of  an  inclusive  survey."  This 
must  be  the  inclusive  survey  noticed  above ; 
in  which  it  is  stated,  that  it  is  made  by 
such  and  such  surveys,  and  by  part  of  a 
survey  of  43,417  acres,  and  the  last  part  of 
this  marginal  note  was  made  after  that  in- 
-clusive  survey.  It  will  be  found  too,  that 
the  other  surveys  amounted  nominally  to 
47,557  acres.  Deducting  the  8,300  acre  entry 
from  the  survey  of  43,417  acres,  leaves  say 
^5,  117;  making  in  all  82,674.  But  when  the 
inclusive  survey  as  actually  made,  it  turns 
out  to  contain  100,230  acres,  or  17,556 
acres  of  surplus  land  beyond  warrants. 

This  entry  of  8.300  acres  was  withdrawn 
then,  in  consequence  of  that  inclusive  sur- 
vey, and   some  of  the   warrants   at   least. 


otherwise  appropriated.  How  came  it  to 
be  re-instated?  It  was  withdrawn,  I  pre- 
sume, as  a  counterpoise  to  what  was  thrown 
off  on  the  north  side,  by  confining  the 
survey  to  the  river.  It  was,  however,  with- 
drawn, as  appears  by  the  surveyor's  books, 
on  account  of  an  inclusive  survey. 
How    comes  it,  that    the    party    now 

502  ^claims  this  very  land  in  dispute,  by 
it ;  for,  it  is  the  very  entry    that  lies 

nearest  the  land? 

In  fact,  this  is  the  only  entry  that  can 
touch  the  land  in  controversy.  The  sur- 
veyor, being  interested,  had  it  in  his  power 
to  smooth  over  all  these  matters.  But,  they 
appear  on  the  face  of  the  appellant's  title 
papers ;  and  though  they  are  not  charged 
in  the  bill,  but  have  thus  come  out  by  his 
own  exhibits,  they  are  well  calculated,  I 
think,  to  induce  a  Court  to  look  with  no 
favouring  eye  on  large  speculating  grants 
of  this  kind ;  especially,  where  so  unjustifi- 
able an  attempt  is  made  to  use  them, 
against  the  innocent  and  fair  purchasers 
and  improvers  of  the  soil ;  and  who  have 
made  their  purchase  and  improvements  with 
the  knowledge  and  approbation  of  those 
now  seeking  to  disturb  them.  It  seems  to 
me,  that  these  acts  of  encouragement  to 
the  appellees  to  acquire  the  land,  and 
spend  their  time  and  labour  in  improving 
it,  are  enough,  of  themselves,  on  the  gen- 
eral principles  of  a  Court  of  Equity,  to  pro- 
tect  them. 

But,  if  there  is  any  doubt  as  to  this,  surely 
all  the  circumstances  combined  are  enough 
to  take  this  case  out  of  that  of  Noland  v. 
Cromwell.  The  security  into  which  they 
were  lulled,  is  surely  excuse  enough  for 
not  filing  a  caveat.  I  must  content  my- 
self, however,  with  referring  to  my  opinion 
in  the  case  of  Jackson  v.  M'Gavock  (now 
also  under  consideration)  for  a  further 
illustration  of  this  point;  believing  that 
on  every  ground  there  taken  in  relation  to 
the  caveat  question,  this  is  stronger  than 
that  case. 

But,  how  it  can  be  taken  out  of  the  gen- 
eral doctrine  of  one  standing  by,  and  even 
encouraging  another  to  lay  out  his  labour, 
time  and  money,  in  acquiring  and  improv- 
ing land,  and  then  claiming  it,  I  cannot  see. 

On  the  whole,  I  think  the  decree  ought  to 
be  afBrmed. 

JUDGE  CABELL. 

This  was  a  case  in  which  Hughes,  a  sub- 
sequent  patentee,    went   into  a    Court  of 
Equity,     seeking      to    be     relieved, 

503  *on  the  ground  of  superior  equity, 
against  a  prior  patent  to  Moore,  un- 
der whom  M'Clung  claimed.  Th^  Chan- 
cellor granted  the  relief  prayed ;  and  an  ap- 
peal was  taken    from  his  decision. 

It  is  contended,  for  the  appellant,  that 
the  decree  is  erroneous,  because  the  relief 
which  it  grants,  is  founded  solely  on 
grounds,  of  which  the  plaintiff  in  the  Court 
belovr,  might  have  availed  himself  on  the 
trial  of  a  Caveat;  and  that,  according  to 
the  principles  settled  by  this  Court,  in  the 
case  of  Noland  v.  Cromwell,  4  Munf.  155, 
it  is  not  competent  to  a  Court  of  Chancery 
to  grant  relief  on  such  grounds,  unless  the 
party  had  shewn  that  he  was  prevented 
from   filing  a  caveat,  by  fraud  or  accident; 
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which,  it  is  said,  was  not  the  case   in  this 
instance. 

A  majority  of  this  Court  are  not  disposed 
to  question  the  propriety  of  the  decision 
in  Noland  v.  Cromwell;  but  doubts  hav- 
ing been  entertained  as  to  the  extent  of 
that  decision,  it  becomes  necessary  to  as- 
certain the  principles  which  it  really  set- 
tles. This  is  to  be  done  by  an  examina- 
tion of  the  opinions  of  the  Judfifes,  which 
were  delivered  seriatim.  And  in  making 
this  examination,  it  will  be  useful  to  de- 
termine, in  the  first  place,  what  is  uni- 
versally admitted  to  have  been  settled  by 
Noland  V.  Cromwell,  and  then,  what  it  is 
that  is  doubtful,  or,  as  to  which,  a  differ- 
ence of  opinion  still  exists. 

The  great  contest,  in  the  case  of  Noland 
V.  Cromwell,  was  whether,  in  all  cases 
where  the  question  between  the  parties 
was  as  to  the  equitable  right  to  the  patent, 
it  was  not  as  competent  to  go  into  a  Court 
of  Equity  to  settle  that  question,  after  the 
patent  had  issued,  as  it  would  have  been  to 
go  into  a  Court  of  Caveat  for  a  settlement 
of  it,  before  the  patent  had  issued ;  and 
that,  without  assigning  any  reason  for  not 
having  filed  a  caveat.  Or,  in  other  words, 
whether  on  all  questions  of  this  sort,  a 
Court  of  Chancery  had  not,  after  a  patent, 
on  current  jurisdiction  with  the  Court  of 
Caveat,  before  the  patent.  Judge  Coalter 
supported  the  affirmative  of  the  propo- 
504  sition.  But,  on  *this  point,  all  the 
other  Judges  were  of  a  different 
opinion.  All  the  other  Judges  were  of 
opinion,  that  the  general  rule  was  that, 
after  a  patent  had  issued,  it  was  not  com- 
petent to  go  into  a  Court  of  Equity  to  set 
it  aside,  unless  the  party  assigned  a  good 
reason  for  not  having  filed  a  caveat.  This 
general  rule,  may,  therefore,  be  considered 
as  indisputably  established. 

But,  all  the  Judges  who  were  of  opinion 
that  this  was  the  general  rule,  admitted 
that  there  were  exceptions  to  it;  that  there 
were  some  cases  in  which  a  Court  of  Equity 
would  have  jurisdiction,  after  the  patent 
had  issued,  although  no  excuse  should  be 
suggested  or  proved  for  the  failure  to  file  a 
caveat. 

The  only  question,  therefore,  as  to  the 
extent  of  the  decision  in  Noland  v.  Crom- 
well, is  as  to  the  exceptions  to  the  general 
rule  established  by  that  case. 

A  reference  to  my  opinion  will  show 
that  I  thought  the  case  of  fraud  was  an 
exception;  because,  fraud  constitutes  one 
of  the  ancient,  established  and  most  essen- 
tial grounds  of  equitable  jurisdiction  ;  and 
consequently,  that  in  all  cases  where  the 
acquisition  of  the  patent  was  tainted  with 
fraud,  the  Court  of  Chancery  might  set  it 
aside,  although  no  reason  should  be  as- 
signed for  not  having  filed  a  caveat. 

To  guard  against  any  doubt  or  misappre- 
hension as  to  the  kind  of  fraud,  which,  in 
my  opinion,  constitutes  an  exception  to  the 
general  rule,  so  as  to  authorise  a  Court  of 
Equity  to  interfere  where  no  reason  is  as- 
signed for  the  failure  to  file  a  caveat,  I 
think  it  proper  to  state,  that  I  do  not  mean 
mere  constructive  fraud  from  the  implied 
notice  of  the  entry  or  location  being  a  mat- 
ter of  recoid.  That  would  be  to  destroy  I 
the  general  rule  entirely,  by  giving  to  the  ' 


Court  of  Equity  concurrent  jurisdiction  in 
all  cases  whatever,  since  all  our  titles  to 
land  are  founded  on  entries  or  locations* 
I  mean  actual  fraud;  such  as  proceeding^ 
to  procure  a  patent  after  actual  notice  of 
another's  prior  entry,  or  equitable 
right. 

505  •The  other  three  Judges  delivered 
a  joint   opinion:  and    the   doubts  on 

the  subject  arise  from  the  broad  expressions 
used  by  them,  without  any  express  qualifi- 
cation or  exception.  They  say,  "the  point 
seems  to  be,  as  thus  established,  that  al- 
though a  party  may  be  let  into  a  Court  of 
Equity,  on  grounds  which  he  could  not 
have  used  on  the  trial  of  a  caveat;  and 
which,  in  fact,  make  another  case;  (in 
reference  to  that  which  he  might  have 
availed  himself  of  no  such  trial;)  or» 
upon  a  case  suggesting  and  proving  that  he 
was  prevented  by  fraud  or  accident,  from 
prosecuting  a  caveat ;  he  is  not  to  be  sus- 
tained in  the  Court  of  Equity,  on  such 
grounds  as  were  or  might  have  been  brought 
forward  on  the  trial  of  the  caveat."  These 
expressions  are  so  general  that,  construed 
literally,  they  would  exclude  from  the 
jurisdiction  of  a  Court  of  Equity,  even  ac- 
tual fraud,  unless  a  proper  reason  were  as- 
signed for  not  filing  a  caveat.  Could  the 
Judges  have  so  intended?  I  presume  not; 
because  it  would  be  to  take  from  the  Court 
of  E^quity  one  of  its  ancient  and  established 
grounds  of  jurisdiction ;  because,  it  would 
be  in  opposition  to  former  express  decisions 
of  the  Court  upon  the  very  point;  White  v. 
Jones,  1  Wash.  116;  and  because  the  same 
Judges,  or  at  least  two  of  them,  in  the  sub- 
sequent cases  of  Preston  v.  M'Kinney,  and 
Christian  v.  Christian,  granted  relief  in 
cases  of  actual  fraud,  although  no  reason 
was  assigned  for  not  having  filed  a  caveat. 

I  am,  therefore,  of  opinion,  that  all  the 
Judges  who  laid  down  the  general  rule  in 
the  case  of  Noland  v.  Cromwell,  intended 
that  actual  fraud  should  constitute  an  ex- 
ception to  it ;  and,  consequently,  that  ac- 
cording to  the  true  construction  of  that 
case,  a  party  wishing  to  set  aside  a  patent, 
may  go  into  a  Court  of  Chancery  lor  that  . 
purpose,  without  assigning  any  reason  for 
not  having  filed  a  caveat,  in  all  cases  where 
the  acquisition  of  the  patent  is  tainted 
with  actual  fraud. 

It  remains  to  apply  this  principle  to  this 
case. 

506  *The  entries  under  which  M'Clung 
claims,    are   prior  to   that  by    which 

Hughes  claims  the  land  in  controversy. 
Those  entries  shew  by  their  terms  that  they 
were  made  on  the  south  of  Gauley  river. 
The  surveyor's  certificate  of  survey  recorded 
in  his  office,  and  transmitted  to  the  Regis- 
ter's office,  states,  that  the  land  embraced 
by  it  lies  on  the  south  side  of  Gauley  river. 
The  survey  began  at  a  point  on  the  south 
side  of  the  river,  and  a  considerable  dis- 
tance, several  hundred  poles  from  it.  From 
that  point  it  ran  southerly,  a  great  dis- 
tance ;  then  westerly,  nearly  parallel  to  the 
general  course  of  the  river,  and  then  north- 
erly to  the  top  of  Gauley  river  ridge,  with- 
out stating  how  far  from  the  river,  but 
certainly  on  the  south  side  of  the  river. 
Prom  this  point  the  survey  calls  for  a 
straight  course  to  the    beginning.     Gauley 
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river  is  a  large  river,  certainly  one  of  the 
largest  in  that  part  of  the  State.  There  is 
no  mention  made  of  the  river  in  the  sur- 
vey, except  that  it  describes  the  land  as 
lying  on  the  south  side ;  and  except  that  the 
last  corner,  is  stated,  as  aforesaid,  to  be 
on  the  top  of  Gauley  river  ridge.  The 
closing  line,  from  this  last  corner  to  the  be- 
ginning, was  not  actually  run  and  marked, 
as  the  law  requires,  but  was  laid  down  by 
protraction.  It  was,  however,  a  straight 
line ;  and  although  it  was  fifteen  miles  long, 
yet  as  the  point  from  which  it  was  to  be- 
gin, was  on  the  south  side,  and  as  the 
point  at  which  it  was  to  end,  was  several 
hundred  poles  from  the  river,  on  the  same 
side,  no  idea  was  entertained,  by  any  body, 
not  even  by  the  surveyor,  that  it  would 
ever  touch,  much  less,  that  it  would  cross 
the  river.  This  is  abundantly  proved  in 
the  cause;  for,  it  appears  that  even  the 
surveyor,  when  he  discovered,  some  time 
after,  that  it  crossed  the  river,  was  greatly 
'^astonished."  It  is  evident  from  all  these 
circumstances,  that  neither  Moore  nor 
M'Clung  intended,  by  their  entries,  to  cover 
land  on  the  north  side  of  the  river ;  nor  did 
they  intend  that  their  survey  should  cross 
the  river  and  take  lands  on  the  north  side. 
And  although  the  closing  line  of  the  survey 
does  in  fact,  according  to  its 
507  ^course,  cross  the  river  and  embrace 
the  land  in  controversy,  yet  the  fail- 
ure actually  to  run  and  to  mark  that  line, 
(as  it  was  their  duty,  according  to  law,  to 
do)  prevented  a  discovery  of  the  fact,  that 
the  course  of  the  line  would  lead  them 
across  the  river,  and  thus  left  all  others 
in  the  just  and  reasonable  belief  that  the 
lands,  on  the  north  side  of  the  river,  were 
open  to  any  adventurer.  It  was  after  the 
survey  of  Moore  and  M'Clung,  was  thus 
made,  and  under  these  circumstances,  that 
Hughes  made  his  location  on  the  land  in 
controversy ;  and  some  time  after  he  had 
made  the  location,  he  was  encouraged  by  a 
message  from  M'Clung,  not  only  to  go 
on  and  perfect  his  title,  but  to  lay  out  his 
money  in  improving  the  land,  establishing 
a  ferry,  building  houses,  &c.  which,  as 
M'Clung  said,  would  accommodate  travell- 
ers, and  promote  emigration ;  and  thus  en- 
couraged the  settlement,  and  increase  the 
value  of  the  neighbouring  lands;  much,  if 
not  most  of  which  belonged  to  M'Clung. 
Under  such  circumstances,  I  think  it  was 
actual  fraud  in  M'Clung,  to  attempt  to  avail 
himself  of  his  legal  title  for  defeating  the 
rights  of  Hughes;  especially  if  Hughes 
has  lost  the  opportunity  of  vesting  his 
money  advantageously  in  other  vacant 
lands,  which  is  probably  the  fact.  And 
this  fraud  requires  that  his  patent  should 
be  vacated. 

This  view  of  the  subject  renders  it  un- 
necessary to  enquire  whether  Hughes  has 
shewn  an  excuse  for  not  having  filed  a  ca- 
veat. But,  if  it  were  necessary  that  he 
should  do  so,  I  am  clearly  of  opinion  that 
he  has  shewn  a  sufiBcient    one. 

In  speaking  of  the  excuse  for  not  filing 
a  caveat,  the  Judges,  in  the  case  of  No- 
land  v.  Cromwell,  say  that  the  party  must 
shew  that  he  was  prevented  by  fraud  or 
accident.  The  real  question  in  Noland  v. 
Cromwell,  was,  whether  the    party   should 


be  allowed  to  go  into  a  Court  of  Equity, 
without  an  excuse;  not  what  was  a  suffi- 
cient excuse.  The  words  fraud  and  acci- 
dent, were,  therefore,  used  only  as  exam- 
ples,   and    not    as     being    the    only 

508  grounds    *of    excuse.     I   am     clearly 
of  opinion,  that  mistake   would  be  as 

just  a  ground  of  excuse,  as  the  two  cir- 
cumstances that  were  mentioned  as  exam- 
ples. 

In  this  case,  the  mistake  under  which 
Hughes  laboured,  that  the  lands  in  contro- 
versy were  not  embraced  by  the  survey  of 
Moore  and  M'Clung,  a  mistake  produced  by 
the  acts  and  improoer  omissions  of  M'Clung, 
(viz:  tne  calls  of  the  entries  and  of  the  sur- 
vey for  the  south  side  of  the  river  only,  the 
omission  to  run  and  to  mark  the  closing 
line,  and  above  all,  the  message  of  M'Clung 
to  Hughes,)  sufficiently  accounts  for  his 
failure  to  file  a  caveat.  How  should  it  be 
required  of  him  to  file  a  caveat  to  prevent 
Moore  and  M'Clung  from  getting  a  patent 
for  his  land,  when  Moore  and  M'Clung, 
themselves,  neither  knew,  expected,  nor 
intended,  that  their  patent  would  or  should 
touch  his  land?  To  this  might  be  added  the 
information  received  by  Hughes  from 
Welch,  the  surveyor  who  made  the  survey. 
I  put  out  of  view  the  fact  of  Welch  being 
interested  in  the  survey,  and  regard  him 
only  as  surveyor.  He  was  applied  to  by 
Hughes  for  a  copy  of  the  courses  of  the  sur- 
vey, for  the  purpose  of  ascertaining  whether 
the  survey  embraced  his  entry,  in 
order  that  if  it  did,  he  might  withdraw  his 
entry,  lift  his  warrant  and  locate  it  else- 
where; which  he  might,  very  probably, 
have  done  advantageously,  at  that  time. 
Welch  sent  him  word  that  he  would  not  take 
his  money  by  unnecessarily  copying  the 
courses ;  for,  that  the  survey  did  not  cross 
the  river.  Now,  although  I  do  not  rely  on 
this  declaration  of  Welch  as  fixing  fraud 
on  Moore  and  M'Clung,  yet  I  do  rely  on  it 
as  shewing  that  Hughes  laboured  under 
such  a  mistake  as  ought  to  excuse  him  for 
not  having  filed  a  caveat.  When  neither 
the  calls  of  the  entries,  nor  of  the  survey, 
were  calculated  to  excite  the  least  suspic- 
ion that  the  survey  had  crossed  the  river, 
the  direct  and  positive  information  of  the 
surveyor,  that  the  survey  did  not  cross  the 
river  to  that  side  on  which  the  lands  in 
controversy  lie,  affords  a  sufficient  excuse, 
on  the  ground  of  mistake,  for  failing 

509  to  file  a  caveat.  I  will  *go  farther  and 
say,  that  if  there  had  been  no  mes- 
sage from  M'Clung  or  Welch,  to  Hughes; 
if  there  had  been  nothing  but  the  entries 
and  the  survey,  even  they  are  so  expressed 
as  to  be  calculated  to  produce  a  belief  that 
they  would  not  touch  any  land  on  the  north 
side  of  the  river;  and  this  would  have 
been  a  sufficient  excuse  for  not  filing  a  ca- 
veat. When  the  description  which  the  party 
himself  makes  in  the  entry,  and  the  descrip- 
tion which  a  sworn  officer  makes  in  the 
survey,  leads  necessarily  to  the  belief  that 
the  land  lies  on  the  south  side  of  a  river, 
there  is  no  obligation  on  a  party  wishing 
to  locate  lands  on  the  north  side,  to  trace 
the  lines  actually  run,  for  the  purpose  of 
satisfying  himself  that  they  do  not  take  in 
lands  on  the  north  side ;  and  much  less 
would  there  be  an  obligation  on    him  to  be 
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at  the  expense  of  employing   a  surveyor  to 
run  lines  mentioned  in  a  survey,  but  neither 
actually  run  nor  marked. 
I  am  for  afiBrming  the  decree. 


Jackson  V.   M'Qavock. 

June,  1827. 
Eqaltable  Relief —Pailare  to  Prosecute  Caveat  *  -In  this 
case,  and  the  precediDcr,  tbe  doctrine  in  the  case 
of  Noland  v.  Cromwell,  was  re-viewed.    See  the 
result  in  the  note  to  the  preceding-  case. 

This  was  an  appeal  from  the  Wythe 
Chancery  Court,  where  David  M'Gavock 
filed  a  bill  against  Thomas  Jackson.  The 
whole  subject  is  so  fully  unfolded  in  the 
following  opinions,  that  it  is  only  necessary 
to  refer  to  them. 

Wickham,  for  the  appellant. 

Johnson,  for  the  appellee. 

510  "June  14.     The    Judges     delivered 
their  opinions. t 

JtTDGE  CARR. 

In  1806,  the  appellee  Hied  his  bill  against 
the  appellant,  stating  that  the  plaintiff 
was  the  assignee  of  a  tract  of  land  derived 
from  one  Razor:  that  the  defendant  was 
owner  of  a  tract  derived  from  Madison  A 
Co.,  being  part  of  the  pre-emption  right 
attached  to  a  settlement  called  *^The  Pas- 
ture:'* that  Razor's  was  the  eldest  entry 
and  survey;  but  that  the  defendant  has 
the  eldest  patent.  The  bill  then  goes  on  to 
detail -the  facts  and  circumstances  which 
give  him,  in  equity,  the  better  title;  and 
prays  that  the  defendant  may  be  decreed  to 
convey  to  him  the  legal  title. 

This  brief  statement  shews,  that  in  its 
origin,  this  case  presented  the  naked  point 
so  often  decided  in  this  Court,  and  at  length 
so  solemnly  in  Noland  v.  Cromwell,  4 
Manf.  155;  whether  equity  could  interpose 
to  set  up  the  younger  against  the  elder 
patent,  where  no  caveat  had  been  taken 
out,  and  no  reason  for  tbe  omission  was 
stated  in  the  bill.  Noland  v.  Cromwell,  was 
decided  in  1814. 

In  1819,  the  plaintiff  had  leave  to  amend 
his  bill.  The  object  of  this  amendment 
was  to  furnish  ground  of  excuse  to  the 
plaintiff  for  having  failed  to  resort  to  the 
caveat.  The  ground  is  this:  that  on  the 
10th  of  February,  1789,  Newell,  a  deputy 
surveyor,  surveyed  the  land  claimed  by  the 
plaintiff:  that  on  the  6th  of  June  of  the 
same  year,  the  same  surveyor  made,  for 
those  under  who  the  defendant  claims,  the 
surveys  which  conflict  with  the  plaintiff's; 
and  he  expressly  charges  that  the  lines  of 
these  last  surveys,  so  far  as  they  Interfere 
with  the  plaintiff's,  were  never  actually  run, 
but  protracted  from  the  survey  made  for 
Razor;  and  he  refers  to  the  connected  sur- 
vey, to  illustrate  the  fact.  This,  he  be- 
lieves, was  done  with  fraudulent  intent,  in 
order  to  keep  the  said   Razor  in  utter 

511  ignorance  that  there  *was  any  inter- 
ference; and    the    fraud,    he    avers, 

succeeded,  as  the  said  Razor,  an  ignorant 
man,  residing  upwards  of  liftv  miles  from 
the  surveyoi's  office,  never  discovered  any 
such  interference;  nor  had  the  plaintiff 
the  least  knowledge  of  it,  until    the  patent 


•See  principal  case  cited  In  foot-noU  to  Noland  v. 
Cromwell.  4  Manf.  155:  Beckwith  v.  Thompson.  18  W. 
Va.  124:  McCluufiT  v.  Hufirhes.  5  Rand.  461,  492. 

tThe  President  and  Juixjb  Cabell,  absent 


had  issued.  Hence  it  was  impossible  that 
a  caveat  could  have  been  entered :  This  ia 
the  ground  of  excuse. 

Before  I  test  its  sufficiency  by  the  stand- 
ard of  Noland  v.  Cromwell,  it  will  be 
proper  to  ascertain  what  is  the  authority, 
at  this  day,  of  Noland  v.  Cromwell  itself. 
The  Court  have  said,  that  this  case  shall  be 
taken  as  a  correct  exposition  of  the  law,  at 
the  date  of  the  decision ;  but,  that  the  effect 
of  subsequent  statutes  on  it,  is  ooen  to  argu- 
ment. Accordingly,  it  has  been  contended, 
that  the  act  of  1814,  giving  the  scire  facias 
to  repeal  patents,  and  the  declaration  in 
the  revision  of  1819,  that  the  failure  to 
caveat  shall  not  affect  the  legal  or  equita- 
ble rights  of  the  party,  have  prostrated 
Noland  v.  Cromwell,  proclaiming  in  lan- 
guage not  to  be  mistaken,  the  legislative 
will  and  understanding  on  the  subject. 

Noland  v.  Cromwell,  pronounced  the  law 
to  be,  **tliat  though  a  party  may  be  let 
into  equity,  on  grounds  which  he  could 
not  have  used  on  the  trial  of  the  caveat,  or 
upon  a  case  suggesting  and  proving  that 
he  was  prevented  by  fraud  or  accident  from 
prosecuting  his  caveat;  he  is  not  to  be  sus- 
tained in  the  Court  of  Equity,  on  such 
grounds  as  were  or  might  have  been 
brought  forward  on  the  trial  of  the  caveat. '  * 
The  Legislature  certainly  have  not  under- 
taken to  declare,  that  this  is  a  misconstruc- 
tion of  the  law.  They  have  understood 
better  the  line  which  separates  their  powers 
from  those  of  the  Judiciary.  But  what 
have  they  done?  In  1814,  they  passed  a 
law  '^declaring  and  regulating  the  practice 
of  suing  out  and  prosecuting  writs  of  scire 
facias  to  repeal  letters  patent."  Any  per- 
son wishing  to  prosecute  a  scire  facias,  to 
repeal  letters  patent  for  lands,  &c.  either 
because  they  had  been  obtained  by  false 
suggestions,  had  issued  contrary  to  law, 
or  to  the  prejudice  of  his 
512  *private  rights,  shall  apply  by  pe- 
tition to  the  Court  or  Judge,  who 
shall  direct  the  clerk  to  issue  a  writ  to  the 
Register,  commanding  him  to  certify  the 
grant,  &c.  On  the  return  of  this  writ,  the 
grant  is  to  be  recorded,  the  scire  facias  is- 
sues, and  the  case  proceeds  according  to  the 
directions  of  the  act,  which  are  very  spe- 
cial. Now.  surely,  it  need  hardly  be  ob- 
served, that  this  act  can  apply  only  to 
cases  brought  under  it:  that  it  can  have 
no  influence  on  a  bill  addressed  to  the  gen- 
eral jurisdiction  of  equity,  even  since  its 
passage;  much  less,  on  a  bill  filed  long 
before,  and  depending  in  Court  when  it 
became  a  law. 

In  the  revision  of  1819,  the  law,  after  re- 
peating what  former  statutes  had  enacted 
on  the  subject  of  caveats,  has  these  words: 
**The  omission,  however,  of  any  person 
claiming  such  better  right  to  avail  himself 
of  the  remedy  by  caveat,  hereby  given, 
shall  in  no  wise  be  construed  to  bar  or 
hinder  such  person,  from  asserting  such 
better  right  in  law  or  equity,  in  the  same 
manner  as  if  no  such  remedy  by  caveat  had 
been  given  him."  The  whole  frame  and 
structure  of  this  sentence  shew,  that  it  is 
prospective  entirely.  It  is  one  of  a  large 
class  of  cases,  in  which  the  judicial  deci- 
sions point  out  to  the  Lfegislatuie  what  they 
consider  an  evil,  and  they  apply   the  rem- 
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€dy.  But.  the  remedy  always  looks  for- 
ward. The  I/egislature  do  not  mean  to  say 
to  the  Judges,  *'You  must  decide  thus  and 
thus,  in  cases  now  depending  before  you." 
This  would  be  usurpation.  This  act,  then, 
while  it  acknowledged  the  rule  established 
by  Noland  v.  Cromwell  to  be,  at  that  time, 
the  existing  law,  did  not  intend  to  aifect 
its  operation  in  past  or  depending  cases, 
but  merely  to  provide  for  the  future;  and 
if  any  thing  further  were  necessary  to  prove 
this,  the  saving  at  the  end  of  the  act,  is 
conclusive  to  that  purpose.  Noland  v. 
Cromwell,  then,  gives  the  law  to  the  case 
before  us;  and  we  must  examine  whether 
under  this  law,  the  plaintiff  has  suggested 
and  proved  ar  suflBcient  excuse  for  failing 
to  caveat.  The  excuse  is,  that  instead  of 
an  actual  survey  by  running  over  the 
ground,     the     notoriety      of      which 

513  *would  have  put   the   opposite   party 
on  his   guard,    the   surveyor   merely 

protracted  the  lines  of  the  last  surveys 
from  the  courses  and  distances  of  the  sur- 
vey made  for  Razor.  I  will  not  consider 
what  weight  this  allegation  would  deserve, 
if  proved;  because,  to  my  mind,  it  is 
wholly  disproved  by  tlie  answer,  which  de- 
nies it;  by  the  plat,  which  shews  that  the 
lines  in  the  first  and  second  surveys  are  not 
the  same:  and  by  Newell,  the  surveyor, 
who  swears  that  he  actually  ran  every  line 
in  the  last  surveys  but  the  closing  line, 
which  is  always  protracted.  The  plaintiff 
states  that  Razor  lived  more  than  fifty 
miles  from  the  surveyor's  office,  and  that 
both  he  and  the  j;)laintiff  were  entirely  ig- 
norant of  the  interference,  until  the  de- 
fendant's patent  had  issued;  and  this 
ignorance  the  Chancellor  considered  as 
giving  him  clear  jurisdiction  of  the  cause. 
But  surely,  this  was  in  the  very  teeth  of 
Noland  V.  Cromwell.  It  is  there  said,  that 
the  caveat  law  meant  to  prevent  and  cut  up 
the  numberless  doubts  and  disputes,  as  to 
notice  or  no  notice,  and  to  establish  a  gen- 
eral criterion :  that  the  notice  principally 
established  by  the  act,  is  the  entry  in  the 
surveyor's  book,  which  is  open  and  accessi- 
ble to  all :  that  the  entry,  when  followed  up 
b3r  a  survey,  which  the  law  also  provides, 
shall  be  made  shortly  after,  affords  com- 
plete notice  of  the  claim  thereby  set  up, 
and  operates  as  an  invitation  to  persons 
having  prior  pretensions,  to  bring  them 
forward  by  way  of  caveat.  Ot  this  survey, 
(the  Court  add)  it  is  not  competent  to  ad- 
jacent adventurers,  to  aver  an  ignorance. 

If  it  be  said,  that  there  was  fraud  in 
making  the  surveys  of  the  defendant,  I 
answer,  1st,  that  the  only  fraud  suggested 
is  th€  protracting,  instead  of  surveying, 
tne  last  surveys,  which  is  disproved ; 
2d,  that  the  existence  of  fraud  will  not  take 
the  case  out  of  Noland  v.  Cromwell,  unless 
it  be  also  suggested  and  proved  that  the 
party  was  prevented  from  prosecuting  a 
caveat;  or,  that  upon  the  trial  of  such 
caveat,  he  could  not  have  brought  forward 
the  fraud. 

514  •The  whole  ground,  then,  taken  by 
the  amended  bill,  to  excuse  the  fail- 
ure to  caveat,  is  taken  away;  and  under 
the  authority  of  Noland  v.  Cromwell,  I 
must  hold  that  the  decree  be  reversed,  and  j 
the  bill  dismissed.  I 


JUDGE  GREEN. 

In  the  case  of  Hughes  v.  M'Clung,*  I 
stated  the  reason  of  my  opinion,  that  after 
grant  issued,  any  one  claiming  a  prior 
equity  against  the  grantee,  can  in  no  case 
have  relief  in  equity,  unless  upon  the 
ground  of  actual  fraud  in  the  acquisition 
of  the  legal  title,  or  unless  the  party  was 
prevented  from  prosecuting  his  caveat,  by 
fraud,  accident  or  mistake. 

In  this  case,  the  plaintiff  alleges,  that 
Razor,  under  whom  he  claims,  was  pre- 
vented from  filing  his  caveat,  by  reason  of 
a  fraud  in  the  surveyor,  and  the  party  un- 
der whom  the  defendant  claimed,  in  re- 
turning a  survey  not  actually  made  upon 
the  ground,  but  made  out  by  protraction ; 
and  that  Paul  Razor,  being  an  ignorant 
man  and  residing  more  than  fifty  miles 
from  the  surveyor's  office,  did  not  discover 
the  interference  of  this  survey  with  his, 
until  after  the  patent  issued  upon  it.  The 
suggestion  of  fraud  in  protracting  the  sur- 
vey, for  the  purpose  of  keeping  Razor  in 
ignorance  of  the  fact  of  the  interference, 
is  disproved  by  the  surveyor,  who  testifies 
that  he  actually  surveyed  ail  the  lines,  ex- 
cept the  closing  line,  and  they  were 
marked.  The  allegations  as  to  Razor's  ig- 
norance and  residence,  are  neither  con- 
fessed nor  denied  by  the  answer,  and  are 
not  proved.  Both  these  facts  were  capable 
of  proof;  and  if  they  were  of  any  conse- 
quence in  the  cause,  cannot  be  taken  to  be 
true,  without  proofs.  Razor's  entry  was 
made  on  the  11th  of  November,  1782;  his 
survey,  on  the  10th  of  February,  1783;  and 
the  other  survey  was  made  on  the  6th  of 
June,  1783.  His  entry  describes  the 
515  land  located,  as  ^that  upon  which  he 
resided ;  and  both  surveys  being  made 
early  in  the  year  succeeding  Razor's  loca- 
tion, and  within  four  months  of  each  other, 
there  is  the  strongest  reason  to  believe, 
that  he  resided  on  the  land  in  controversy 
when  the  survey  -under  which  the  defend- 
ant claims  was  made,  and  had  actual  notice 
thereof.  The  plaintiff,  therefore,  is  en- 
titled to  no  relief,  uiiless  the  legal  title, 
under  which  the  defendant  claims,  was 
tainted  with  actual  fraud. 

The  surveyor,  who  made  the  survey  of 
the  6th  of  June,  1783,  (under  which  the  de- 
fendant claims)  and  the  persons  entitled  to 
that  survey,  had  actual  notice  of  Razor's 
prior  entry  and  survey ;  and  if  the  party 
entitled  to  the  warrant  under  which  that 
survey  was  made,  had  no  jUst  and  equitable 
right  to  appropriate  the  land,  notwith- 
standing the  prior  entry  and  survey,  his 
doing  so  with  full  notice,  was  an  actual 
fraud. 

The  plaintiff  claims  under  a  treasury 
warrant;  the  defendant,  under  a  settlement 
and  pre-emption  warrant.  Razor's  entry 
and  survey  were  made  before  the  pre-emp- 
tion warrant  issued,  and  before  the  settle- 
ment right  was  surveyed.  But,  the 
existence  of  the  settlement  right  was 
known ;  for.  Razor's  entry  calls  for  it  as 
the  Pasture  Settlement. 

At  the  time  of  Razor's  entry  and  survey, 
the  state  of  things,  in  respect  to  the  lands 
in    the   neighbourhood,    was  this:    On  the 

*See  the  last  case. 
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south  side  of  New  river,  was  a  tract  uf 
land  already  surveyed,  called  Burgaman's 
Bottom ;  a  corner  of  which  is  called  for  in 
Sayers'  subsequent  survey,  under  bis  pre- 
emption warrant  made  June  6,  1783,  under 
an  entry  of  December  10,  1782.  Par  be- 
low, in  a  deep  northern  bend  of  the  river, 
Robert  Sayers  had  a  settlement  right,  sur- 
veyed the  31st  of  January,  1782,  as  the  rec- 
ord is ;  probably  in  1783.  The  intermediate 
land  on  the  river  was  entered  for  by 
Sayers,  under  a  pre-emption  warrant,  on 
the  10th  of  December,  1782.  This  entry 
surrounded  Sayers'  settlement  survey,  on 
three  sides,  (the  river  being  on  the  other 
side;)  and,  besides  taking  all  the  land 
between  his  settlement  and  the  tract 
called  Burgaman's  Bottom,  extended 

516  •down    the  river,    to   the   settlement 
called  the  Pasture.     The    settlement, 

and  the  pre-emption  thus  located  and  sur- 
veyed, were  called  the  Lead  Mine  tract. 
Next  below  this  tract  on  the  river,  lay  the 
Pasture  Settlement.  Next  below  the  Pas- 
ture, and  at  the  point  where  the  river  takes 
a  great  southern  and  southeastern  turn, 
lay  Samuel  Ewing's  settlement  already 
surveyed;  beginning  on  the  river  at  the 
lower  corner  (or  rather,  what  was  after- 
wards the  lower  corner  of  the  Pasture  Set- 
tlement) and  running  southeasterly  to  the 
river,  a  great  distance  below,  including  the 
whole  tract  by  one  line  and  the  river.  This 
line  ran  nearly  parallel  with  the  lower  line 
of  the  Lead  Mine  tract,  leaving  for  the 
Pasture  Settlement,  between  these  two 
lines,  only  a  space  about  250  poles  wide. 

In  this  state  of  things,  Razor  located  his 
treasury  warrant,  calling  for  both  the 
Pasture  Settlement  and  Ewing*s  line,  and 
surveyed  before  the  Pasture  Settlement 
was  surveyed ;  and  if  he  had  surveyed  ac- 
cording to  his  entry,  there  would  not  have 
been  one  inch  of  land  unappropriated,  ad- 
joining the  Pasture  Settlement,  upon  which 
the  pre-emption  warrant,  attached  to  the 
Pasture  Settlement,  could  be  located ;  for, 
it  could  only  be  located  on  lands  adjoining 
the  settlement.  The  Pasture  Settlement 
was  bounded  by  S.  Ewing's  settlement  on 
the  west,  by  the  river  on  the  north,  by 
Sayers'  pre-emption  on  the  east,  and  by 
Razor's  entry  on  the  south.  The  pre-emp- 
tion warrant  was  not  issued  when  Razor 
entered  and  surveyed ;  but,  his  entry  was 
liable  to  yield  to  the  pre-emption,  if  the 
warrant  should  issue  at  any  time  within 
the  period  allowed  by  law,  and  which  was 
from  time  to  time  enlarged,  until  long  af- 
ter the  period  when  these  transactions  took 
place.  The  pre-emption,  warrant  was  is- 
sued on  the  18th  of  February,  1783;  and 
the  holder  had  a  right  to  locate  it  upon  the 
land  entered  and  surveyed  by  Razor,  under 
a  treasury  warrant,  even  if  all  the  other 
adjoining  land  had  been  unappropri- 
ated. 

517  *The  owners  of  the  pre-emption 
warrant,  however,  located  their  war- 
rant on  the  30th  of  April,  1783,  to  adjoin 
the  Pasture  Settlement,  and  the  land  called 
Burgaman's  Bottom.  They  intended  to 
take  the  very  land  covered  by  Sayers'  pre- 
emption warrant  already  surveyed.  With- 
out taking  this,  the  survey  could  not  be 
made  in  the  proportions  prescribed  by  law. 


For  although,  in  consequence  of  Razor's 
survey  not  being  made  according  to  his  en- 
try, there  was  a  narrow  space  left  between 
his  survey,  and  that  afterwards  made  of  the 
Pasture  Settlement,  through  which  open- 
ing the  pre-emption  warrant  might  have 
been  surveyed,  so  as  to  run  from  the  south 
side  of  the  Pasture  to  Burgaman's  Bottom 
land  in  the  rear  of  Sayers'  survey,  and  in 
a  long  narrow  slip,  probably  ten  times 
as  long  as  it  was  wide;  the  locator 
certainly  did  not  intend  to  lay  off 
the  land  in  this  way.  It  would  have 
been  contrary  to  law,  and  the  land 
of  no  value  to  him.  The  locator  of 
the  pre-emption  warrant,  either  was  igno- 
rant that  this  land  was  previously  occupied 
by  Sayers'  pre-emption  survey,  or  intended 
to  contest  with  him  the  right  to  pre-emp- 
tion in  this  very  land.  Probably,  this  lat- 
ter was  the  fact;  for,  on  the  6th  of  June, 
1783,  the  parties  met,  and  Sayer  exchanged 
his  settlement  and  pre-emption  for  the 
Pasture  Settlement  and  pre-emption ;  and 
it  was  agreed,  that  the  lands  should  be 
surveyed  according  to  the  lines  then  agreed 
on.  The  balance,  and  more  than  the  quan- 
tity of  the  balance  of-  Sayers'  pre-emption, 
was  thereupon  surveyed  under  his  entry  of 
December  10th,  1782,  adjoining  the  Burga- 
man's Bottom  land  and  the  Lead  Mine 
tract;  and  the  Pasture  Settlement  was  sur- 
veyed, and  the  pre-emption  belonging  to 
it,  to  the  amount  of  858  acres,  was  surveyed 
in  three  surveys ;  including  the  whole  of 
Razor's  survey,  except  about  66  acres, 
which  have  been  since  located  under  the 
same  pre-emption  warrant,  but  is  not 
patented. 

I  have  already  said,  that  notwithstand- 
ing Razor's  entry  and  survey,  the  pre-emp- 
tion warrant  might  have  been  located  upon 
the  same  land,  in  the  first  instance; 
518  and  the  ^question  is,  whether  the 
right  to  locate  it  on  that  land  was 
forever  lost,  by  locating  it  elsewhere.  I 
think  not;  especially  as  to  one  locating  be- 
fore the  issuing  and  entry  of  the  pre-emp- 
tion warrant;  however,  it  might  be  as  to 
one  induced  to  locate  the  adjoining  land, 
by  the  fact  of  the  party  entitled  to  the  pre- 
emption making  his  election  by  entry  of 
other  land.  I  incline  to  think,  that  as  the 
owner  of  a  treasury  warrant  ir  ight  with- 
draw his  entry  and  locate  it  elsewhere,  the 
owner  of  a  pre-emption  warrant  might 
shift  his  entry  from  one  piece  of  land  to 
another,  falling  within  the  terms  of  his 
entry,  at  any  time  during  the  period  al- 
lowed by  law  for  entering  the  pre-emption 
warrant,  however  this  may  be,  when  the 
first  entry  is  upon  land,  to  which  no 
other  has  a  better  right.  If  the  first  entry 
is  upon  land  to  which  another  has  a  better 
right,  and  the  entry  could  not  be  with- 
drawn and  re-entered,  the  party  would  lose 
the  benefit  of  his  pre-emption ;  and  in  that 
case,  he  has,  I  think,  a  clear  right  to 
transfer  his  entry,  having,  by  mistake, 
entered  land,  which  he  could  not  acquire; 
and  this,  particularly,  against  a  locator 
under  a  treasury  warrant,  entering  before 
the  pre-emption  warrant  was  issued. 

Sayers'  warrant,  entry  and  survey,  all 
preceding  the  issuing  of  the  Pasture  pre- 
emption warrant,  the  presumption  is,  that 
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bis  rigfht  to  the  land  first  entered,  under 
the  Pasture  pre-emption,  was  the  best; 
and  after  a  lapse  of  upwards  of  twenty 
years,  arising  from  the  laches  of  Razor  and 
the  plaintiff,  this  presumption  cannot  be 
overruled  upon  surmises  not  amounting  to 
proofs,  that  the  contrary  was  the  fact. 
The  owner  of  the  Pasture  pre-emption  war- 
rant might  have  withdrawn  his  original 
entry,  and  entered  it  upon  the  land,  which 
was  actually  surveyed  under  it;  in  which 
case,  his  preferable  right  would  have  been 
unquestionable.  The  only  difference  in 
justice,  between  a  survey  of  this  land,  with 
or  without  such  a  previous  entry,  is,  that 
an  entry  would  serve  to  give  notice  to 
Razor,  so  that  he  might,  as  it  is  said, 
withdraw  his  entry,  and  locate  the  warrant 
elsewhere.     But    this    he   could    not 

519  have  done.    The  ^warrant  was  merged 
in    the    survey ;  and    it   was  his  own 

folly  to  proceed  so  far  as  to  survey,  with 
the  possibility  of  a  pre-emption  right  dis- 
placing him.     Taylor  v.  Myers,  7  Wheat.  24. 

But,  if  such  notice  could  have  benefited 
Razor  in  any  way,  I  am  satisfied  he  had  it 
in  fact.  He  lived  upon  the  land  when  it 
was  surveyed,  aod  no  doubt  was  satisfied, 
that  the  other  party  had,  in  substance,  a 
right  to  take  the  land,  whether  he  proceeded 
strictly  in  conformity  with  the  forms  pre- 
scribed by  law,  or  not,  and  acquiesced  until 
after  the  patents  issued  in  1788,  and  then 
sold  to  the  plaintiff;  who,  I  have  no  doubt, 
purchased  a  chance,  as  the  answer  alleges, 
for  a  trifle,  and  was  one  of  those  hunting 
up  stale  claims  to  disturb  the  titles  of 
others.  He  himself  did  not  pursue  his 
claim  so  acquired,  until  upwards  of 
twenty-three  years  after  the  survey,  when 
the  parol  evidence,  which  might  have  a 
decisive  influence  upon  the  equities  of  the 
parties,  is  probably  lost. 

I  do  not  think  that  there  was  any  actual 
fraud,  which  could  affect  the  conscience  of 
the  party,  and  deprive  him  of  his  legal  ad- 
vantage. The  decree  must  be  reversed,  and 
the  bill  dismissed  with  costs. 

JUDGE  COALTER. 

How  far  the  case  of  Noland  v.  Cromwell, 
will  operate  on  this  case,  seems  to  me  to 
depend  very  much  on  several  matters  of 
fact,  arising  on  the  consideration  of  the 
merits  of  the  cause ;  and  I  shall  therefore 
proceed,  first,  to  examine  them  as  if  they 
were  open  to  examination,  notwithstand- 
ing that  case. 

The  first,  and  a  very  important  enquiry 
is,  what  lands  were  covered,  or  intended  to 
be  covered,  by  the  following  entry ;  for,  it 
is  under  that  entry,  that  the  lands  in  dis- 
pute have  been  surveyed  and  granted  to  the 
appellant,  or  those   he  claims  under. 

520  •»*1783,  April  30th,  Thomas   Madi- 
son &  Co.,  by  virtue  of  a  pre-emption 

warrant  of  1000  acres.  No.  2373,  dated  18th 
of  February,  1783,  enters  the  same  adjoin- 
ing his  settlement  called  the  Pasture,  and 
the  lands  called  Burgaman*s  Bottom." 

Although  Thomas  Madison  &  Co.  are  not 
called  the  Lfead  Mine  Company  in  this  en- 
try, they  are  so  denominated  in  the  survey 
of  their  settlement  right,  and  in  the  sur- 
veys made  under  this  entry.  They  were  a 
company,  who  had  it  in  view  to  procure, 
and  probably  to  work,   a  L#ead  mine,  which 


it  was  supposed  lay  in  that  tract  of  coun- 
try, between  the  Pasture  Settlement  and 
Burgaman's  Bottom.  One  of  the  surveys, 
to  wit,  that  made  for  Robert  Sayers  for  794 
acres,  (hereafter  mentioned)  calls  for  the 
head  of  Lead  Mine  branch,  in  the  direction 
aforesaid ;  and  the  contract  made  between 
the  company  and  Sayers  (hereafter  also 
mentioned)  describes  this  tract  of  country 
as  the  Lead  Mine  hills.  The  Lead  Mine 
tract  of  land,  then,  was  doubtless  the  ob- 
ject of  the  Lead  Mine  Company. 

But,  one  Robert  Sayers  had  procured  cer- 
tificates of  settlement  and  pre-emption,  by 
which  he  had  covered  a  considerable  por- 
tion of  this  territory,  before  the  entry  in 
question  was  made.  It  appears  by  the 
certificate  of  survey  of  his  settlement  right,, 
made  on  the  8th  of  November,  1782,  that 
his  certificate  of  settlement  was  obtained 
on  the  13th  of  September,  1782;  but, 
whether  that  of  the  company,  for  their  set- 
tlement, was  obtained  before  or  after  this, 
does  not  clearly  appear;  nor  which  was 
the  earliest  settlement,  does  not  appear 
in  this  record.  This  settlement  right, 
however,  was  surveyed  by  Sayers  in  No- 
vember, 1782,  six  months  or  more  before 
the  entry  of  the  company  aforesaid. 

Robert  Sayers  also,  on  the  28th  of 
January,  1783,  by  virtue  of  a  pre-emp- 
tion warrant  of  1000  acres,  dated  the  10th 
of  December,  1782,  No.  2356,  enters 
the  same  joining  his  entry  and  survey 
on  his  settlement,  on  the  east  side  of  New 
river.  As  well  this  entry  as  the  warrant, 
it  is  true,  aie  dated  before  the  date 
521  of  the  pre-emption  warrant  *of  the 
company,  and  even  the  survey  for  794 
acres,  made  by  virtue  thereof,  is  anterior 
both  to  the  date  of  the  warrant,  and  the 
entry  thereon  by  the  company.  Yet  never- 
theless, it  may  have  been,  and  probably 
was,  the  intention  of  the  Lead  Mine 
Company,  to  claim  the  Lead  Mines 
against  Sayers'  pre-emption  claim  at  least, 
if  not  his  settlement,  either  by  contesting 
his  settlement  right,  or  by  shewing  their 
settlement  to  be  the  oldest,  and  to  carry 
with  it  priority  of  pre-emption  right;  or, 
they  may  have  intended  to  dispute  the  mat- 
ter on  the  ground  that  Sayers'  location  of 
his  pre-emption  warrant  was  too  vague,  in- 
asmuch as  it  does  not  state  on  what  side 
of  the  settlement  survey  it  was  to  join,  and 
left  the  matter  as  open  in  that  respect,  as 
the  warrant  itself,  so  as  to  join  on  any 
part  of  the  settlement  survey  he  -might 
thereafter  select;  or  finally,  which  is  not 
very  probable,  they  may  have  been  igno- 
rant of  Sayers'  claim,  and  made  their  lo- 
cation, so  as  to  cover  the  Lead  Mines, 
believing  that  tract  to  be  vacant. 

But,  supposing  them  to  be  well  ac- 
quainted with  Sayers'  claim,  and  that  it 
was  the  best,  they  may  still  have  made 
their  entry  or  location  in  the  direction  of 
Burgaman's  Bottom,  with  a  view  of  cover- 
ing some  four  or  five  hundred  acres  of  the 
Lead  Mine  hills  then  vacant,  and  not  in- 
cluded in  Sayers'  pre-emption  survey. 

I  have  endeavoured,  therefore,  to  discover 
where  the  settlement  and  pre-emption  sur- 
veys of  Sayers,  above  referred  to,  lie  in  the 
Lead  Mine  survey,  as  laid  down  in  the 
connected   plat   in  the  cause;  and  by  com- 
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paring'  the  varioua  surveys,  and  notorious 
and  common  corners  together,  I  have  dis- 
covered that  Sayers'  settlement  survey  be- 
g'ins  on  or  near  the  river,  about  as  far 
above  little  a,  as  the  length  of  the  line 
a,  b;  to  wit,  100 poles;  that  it  runs  around, 
and  again  comes  to  the  river,  at  a  point 
about  250  poles  below  the  letters  J.  H. ;  and 
then  down  the  river,  to  the  beginning.  I 
find  also,  that  the  pre-emption  survey  of  794 
acres  aforesaid,  begins  on  the  river,  where 
the  settlement  survey  calls  to  strike 

522  it,  and  reversing  the  courses  *of  that 
survey,  runs  back  with  it,   to  or  near 

the  river;  thence  100  poles  to  the  point  a; 
thence  to  a  hickory  corner  at  c,  on  the  west 
side  of  Burgaman's  branch ;  thence  two 
courses  up  that  branch,  in  all  114  poles. 
It  then  leaves  the  branch,  and  finally  ar- 
rives at  the  point  m;  which  is  a  notorious 
one  in  several  of  the  surveys ;  and  so  goes 
round  to  the  river,  and  down  it  as  afore- 
said ;  leaving  out  vacant  land  towards  Bur- 
gaman's tract,  to  the  amount  say  of  470 
acres,  afterwards  surveyed  by  virtue  of 
Say  era'  pre-emption  warrant,  as  will  be 
hereafter  more  particularly  noticed.  Thus 
the  company  may  at  least  have  had  this 
minor  object,  or  this  portion  of  the  mine 
tract,  in  view,  if  not  the  whole.  Or, 
there  may  have  been,  and  probably  was, 
other  vacant  land  lying  in  that  direction, 
and  which  was  afterwards  covered  by  the 
survey  of  573  acres;  of  which  particular 
notice  will  be  taken  hereafter.  But  I  incline 
to  think,  that  they  had  the  whole  mine  hills 
in  view,  either  through  ignorance  of 
Sayers'  claim,  or  intending  to  contest  it. 
For,  if  they  knew  of  it,  and  intended  to 
submit  to  it,  nothing  would  have  been 
more  natural  than  to  have  called  for  it,  as 
well  as  Burgaman's  Bottom,  in  mak- 
ing their  location.  The  470  acres  of  Lead 
Mine  hills,  were  surely  no  small  object  to 
the  Lead  Mine  Company.  Suffice  it  to 
say,  that  from  all  these  reasons,  I  am 
well  satisfied  that  the  calls  of  their  loca- 
tion, not  only  cover  the  lands  lying  in  a 
direction  almost  opposite  to  those  now  in 
controversy,  but  that  that  land  was  the  real 
object  of  the  company ;  and  that  it  would 
be  very  natural  for  every  other  adventure 
to  suppose,  that  the  Lead  Mine  Company 
would  wish  to  acquire  the  Lead  Mine  tract, 
or  as  much  of  it  as  they  could,  must  be  ap- 
parent to  every  one. 

Their  location,  then,  of  their'  pre-emp- 
tion warrant,  did  not  cover  the  land  in  con- 
troversy, but  lay  entirely  in  an  opposite 
direction. 

How  then  did  these  parties  stand  at  this 
period  of  time? 

Robert  Sayers',  on  the  13th  of  September, 
1782,  had  obtained  from  the  commis- 

523  sioners  a  certificate  for  400  acres,  *on 
the  S.  E.  side  of  New  river,  includ- 
ing J.  CastelTs  improvement;  and  on  the 
8th  of  November,  1782,  he  obtained  a  pre- 
emption warrant  for  1000  acres  on  the*  S.  K. 
side  of  New  river,  and  adjoining  his  sur- 
vey on  his  settlement.  This  he  enters,  as 
aforesaid,  giving  no  further  notice  of  the 
manner  he  intended  to  survey,  than  his 
warrant  prescribed.  But  shortly  after- 
wards, to  wit,  on  the  31st  of  January, 
1783,    he    proceeded    to    survey    792    acres 


thereof,  binding  all  round  on  the  settle- 
ment survey,  as  is  above  stated,  leaving 
208  acres  unsurveyed  of  that  warrant,  and 
leaving  also,  oth^r  vacant  land  in  the 
'direction  of  Burgaman's  Bottom,  to  the 
amount,  in  all,  of  470  acres.  At  this  time 
Sayers  lived  on  what  was  called  the  Pasture 
tract,  a  considerable  distance  above  his 
settlement  right  above  mentioned. 

On  the  11th  of  November,  Paul  Razor, 
by  a  State  warrant,  enters  500  acres  on  the 
south  side  of  New  river,  opposite  the  up- 
per end  of  Samuel  Ewing's  land,  o 
join  his  patent  line,  and  the  place  Sayers 
lives  on,  called  the  Pasture,  to  include  the 
improvement  said  Razor  lives  on,  and  those 
made  by  William  Burke  and  Samuel  Byrd; 
and  he  proceeds,  on  the  10th  of  February, 
1783,  to  survey  274  acres  of  this  entry. 
This  is  the  land  in  dispute. 

So  far  it  seems,  that  this  entry  did  not 
conflict  with  Sayers'  claim  on  his  settle- 
ment and  pre-emption ;  nor  did  it  interfere 
with  the  Pasture  tract,  or  any  settlement 
right  that  then  was  obtained,  or  might 
thereafter  be  obtained  for  it.  Razor  was  a 
settler  in  the  country,  had  purchased  his 
warrant,  and  promptly  surveyed  his  lands; 
his  settlement,  I  presume,  not  being  of  a 
date  old  enough  to  entitle  him  to  a  settle- 
ment right  from  the  commissioners.  But 
it  was  surely  enough  to  shew,  that  he  was 
no  speculator,  but  equitably  entitled  to  the 
land,  unless  against  those  having  superior 
equity.  This  could  only  be  in  relation  to 
any  pre-emption  right,  which  might  attach 
to  the  Pasture  settlement.  It  would  prob- 
ably   have    to   give   place   to   that,  but  to 

nothing  else. 
524  '^I  am  not  entirely  satisfied,  that  a 
pre-emption  warrant  will  over-reach 
an  entry  made  by  a  common  treasury  war- 
rant, made  before  such  certificate  of  pre- 
emption was  obtained.  The  original  act 
of  May,  1779,  chap.  12,  sec.  5,  directed 
the  pre-emption  warrants  to  be  entered 
within  twelve  months,  or  the  right  of  pre- 
emption would  be  forfeited ;  and  the  act  of 
the  same  session  chap.  13,  sec.  3,  provides, 
in  order  to  prevent  interferences,  that  no 
entry  or  location  by  a  treasury  warrant 
shall  be  made  before  the  1st  of  May  then 
next  following.  See  also  what  is  said  by 
this  Court  in  the  case  of  Jones  v.  Williams, 
&c.  1  Wash.  231,  and  in  2  Wash.  47. 

But,  it  is  not  necessary  to  settle  this 
question  in  this  case;  and  I  am  not  to  be 
considered  as  deciding  it,  one  way  or  the 
other.  It  may  be  too,  that  Razor  had  a 
settlement  right  made  after  1778,  which 
would  have  entitled  him  to  a  pre-emption 
of  400  acres;  and  which,  as  I  understand 
the  act,  would  have  taken  precedence  of 
the  pre-emption  attached  to  the  Pasture 
tract ;  but  that  he  preferred  taking  it  under 
a  treasury  warrant,  to  save  the  trouble  of 
going  before  the  commissioners. 

Neither  the  certificate  of  settlement  for 
the  Pasture  tract,  nor  that  for  the  pre-emp- 
tion thereto  attached,  is  in  the  record ;  so 
that  it  does  not  appear  when  they  were 
obtained.  Most  generally,  I  believe,  they 
were  obtained  at  the  same  time;  the  one 
following  as  incident  to  the  other,  if  de- 
manded, as  we  may  well  presume  it  was  in 
this  case.     For,  the   Lead  Mine   Company 
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coald  onlj  acquire  any  portioti  of  the  Lead 
Mine  Hills,  by  their  pre-emption,  as  the 
Pasture  Settlement  did  not  extend  to  them. 
As  to  them,  the  pre-emption  right  vvas  the 
main  object.  But  the  pre-emption  warrant, 
as  above  described  in  the  entry,  was  ob- 
tained on  the  18th  of  February,  1783,  and 
entered  on  the  30th  of  April  following ;  and 
both  of  them,  posterior  to  the  entry  and 
survey  of  Razor;  and  thereupon  the  party, 
with  a  full  knowledge  of  Razor's  actual 
residence  on  his  land,  under  his  prior 
entry  and   survey,  proceeds   to  locate 

525  his  *pre-emption  warrant,  so  as  to  call 
for  lands  not  at  all   interfering  with 

the  land  in  dispute.  If  we  confine  our  en- 
quiry to  this  point  of  time,  how  would  the 
parties  stand?  Suppose  Razor  had  obtained 
his  warrant ;  but  believing  his  settlement 
must  be  taken,  if  the  Lead  Mine  Company 
should  elect  to  locate  their  pre-emption  war- 
rant in  that  direction,  had  waited  to  see 
what  they  would  do ;  and  finding  they  had 
located  on  the  other  side,  had  then  made 
his  entry.  Would  it  have  been  competent 
for  the  company,  after  having  thus  made 
their  election,  to  change  their  location  and 
make  another  on  the  other  side,  after  find- 
ing that  the  lands  they  had  located  were 
either  claimed  by  superior  rights,  or  were 
of  inferior  quality?  It  seems  to  me,  that 
they  could  not.  It  was  enough  surely,  to 
hold  allHhe  community  in  suspense  as  to 
what  side  of  the  settlement  the  pre-emption 
was  to  join,  until  the  election  was  made ; 
but  that  once  made,  it  could  not  be  nec- 
essary that  the  whole  country  should  still 
stand  in  suspense,  until  a  survey  was  made, 
in  order  to  see  whether  the  election  would 
not  be  changed.  If  Razor  had  returned  his 
plat,  and  it  had  been  caveated  on  the 
ground  that  the  company  might  change 
their  election,  and  re-locate  on  that  side, 
or  until  they  might  perad venture  survey 
on  that  side,  as  tncy  afterwards  did  by  vir- 
tue of  this  same  entry,  what  would  have 
been  said  to  them  as  to  this  matter? 

The  posterior  laws,  extending  the  time 
of  making  entries  on  pre-emption  war- 
rants, only  extended  to  cases  where  they 
had  not  been  entered  at  all,  and  were  not 
intended  to  enable  the  party  who  had  made 
his  election,  to  change  it  and  make  a  new 
entry.  These  pre-emptions  were  not  so 
highly  favoured  as  that.  The  party  was 
to  pay  for  the  land  the  same  price  as  for  a 
treasury  warrant;  was  to  locate  promptly, 
or  forfeit  his  right  to  pre-emption ;  but 
then  he  might  use  it  as  a  treasury  warrant, 
either  to  cover  the  same  land,  if  not  before 
entered  for  by  another;  and  if  that  was 
done,  then  he  might  take  other  lands  else- 
where, as  by  any  other  warrant.     May 

526  Session,    1779,    "^ch.    12.     The    short 
time    thus   limited    for    its    original 

entry,  and  the  other  provisions  in  the  act  of 
1779,  Ibid.  ch.  13,  sec.  3,  and  subsequent 
acts,  October,  1779,  ch.  27,  sec.  2;  May, 
1782,  ch.  49,  sec.  7;  October,  1784;  clearly 
shew,  that  such  location  once  made,  bound 
the  party,  so  that  he  could  not  change  it 
from  time  to  time,  as  it  might  suit  him  to 
do  so.  Surely,  if  his  failure  to  enter  de- 
prived him  of  the  privilege  intended  by  the 
act,  so  as  to  let  in  other  adventurers,  his 
election  to  take  it  in  a  particular  direction, 


would  let  them  in  on  the  residuum.  Nor 
will  Razor  stand  in  a  worse  situation,  than 
if  he  had  not  made  his  entry  until  after 
this  election  had  been  made.  That  election 
shews  that  the  party  did  not  choose  to  in- 
terfere with  him,  and  was  no  notice  to  him 
to  lift  his  warrant,  and  enter  it  elsewhere,, 
but  the  reverse.  Taking  the  case  up  then 
at  this  stage,  and  there  can  be  no  question 
as  to  whom  the  land  in  controversy  then 
belonged. 

It  remains  to  see  what  followed  after- 
wards, and  whether  it  has  varied  these 
rights. 

No  survey  had  been  made  by  the  com- 
pany at  this  time.  A  survey  of  their 
settlement  right  could  not  possibly  inter- 
fere with  Razor's  survey ;  and  had  they  pro- 
ceeded to  survey  their  pre-emptiou  right 
according  to  its  location,  there  would  have 
been  no  interference.  It  surely  cannot  be 
contended,  that  if  the  entry  is  discovered 
to  be  made  on  another's  land,  that  circum- 
stance would  justify  surveying  that  entry 
wherever  vacant  land  can  be  found,  and 
entirely  in  an  opposite  direction,  even 
without  making  a  new  entry;  but  in  that 
case,  the  warrant  only  stands  as  other 
warrants,  although  he  might  originally 
have  elected  to  take  that  land.  Much  less, 
would  it  authorize  a  survey  of  that  other 
land,  without  any  entry  for  it.  All  the  cases, 
Johnson  v.  Brown,  3  Call,  259;  Hunter  v. 
Hall,  1  Call,  206,  Ac.  prove,  that  the  loca- 
tion must  be  pursued  where  it  designates 
with  certainty  the  lands  intended  to  be 
covered;  and  also,  that  it  must  have  reason- 
able certainty.     Here,    there  is  no  doubt  as 

to  the  land  intended,  which  too,  were 
527      then  unpatented,  *and  for  aught  that 

appears,  may  have  been  subject  to 
this  location.  For  they  may,  and  probably 
did,  locate  that  identical  lard,  as  afore- 
said, with  a  view  of  contesting  Sayers' 
survey,  on  the  ground  that  their  settlement 
was  the  oldest,  and  drew  to  it  the  oldest 
pre-emption.  There  were  also  470  acres  of 
vacant  land  in  that  direction,  not  surveyed 
by  Sayers ;  and  when  there  are  two  entries 
on  the  same  land,  and  the  first  locator  pro- 
ceeds to  survey,  if  he  does  not  take  all» 
then  I  presume,  they  had  a  right  to  survey 
what  was  left.  For,  there  is  no  case  in 
this  Court,  going  to  say,  that  the  second 
locator  is  not  entitled  to  the  residue,  in 
such  case;  but,  the  reverse  seems  to  be 
pretty  strongly  indicated.  Currie  v.  Mar- 
tin, 3  Call,  28,  36;  Johnson  v.  Brcjwn, 
Ibid.  260,  268.  The  policy  of  the  law  was 
to  have  the  lands  granted,  so  as  to  derive 
revenue.  It  may  be,  if  the  first  locator 
supposes  that  he  has  gotten  his  quantity, 
and  if  on  calculation,  (which  can  generally 
be  made  in  an  hour  by  the  surveyor,)  he 
finds  that  he  has  not,  be  might  open  his 
lines,  and  take  in  more  land,  before  clos- 
ing the  survey,  as  he  may  wish  to  have  his 
land  in  several  tracts.  But  it  must  be,  I 
conceive,  one  continued  act  of  surveying; 
otherwise,  it  will  be  considered  an  aban- 
donment. If  he  can  suspend,  without 
abandoning,  for  months,  he  can  for  years, 
and  as  long  as  the  Legislature  continues 
the  time  to  survey;  and  thus  keep  the 
second  locator  out,  even  so  as  perhaps  to 
forfeit  his  entry.    The  laws  giving  further 
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time  to  survey,  were  never  intended  to  pro- 
duce this  effect.  No  further  time  was  nec- 
essary, to  one  who  has  made  his  survey. 
The  act  only  provides  too,  that  warrants 
may  be  carried  into  effect  by  one  or  more 
surveys,  and  may  be  exch'^nged,  &c.,  not 
that  entries  are  to  lie  open  in  this  way.  If 
the  party  does  not  survey  all  the  land  he 
enters  by  his  warrant,  he  may  get  an  ex- 
change warrant,  and  locate  elsewhere. 
This  the  law  provides  for. 

This  is    my    present   impression    of    the 

law.     If  I  am  right  in  this,  it  then  appears 

that,    exclusive    of   the    Pasture,    or 

528  ^Settlement     tract,    there    was   then 
even    vacant  land,   answering  to  the 

calls  of  the  entry,  to  the  amount  of  470 
acres;  and  if,  after  surveying  this,  they 
had  been  allowed  to  run  in  a  different  di- 
rection, and  to  take  all  the  vacant  land,  so 
as  not  to  interfere  with  that  in  dispute, 
there  would  have  been,  in  addition  to  the 
above  qnan.ti<y,  all  that  part  of  survey  No. 
2,  and  No.  4,  which  lies  outside  of  the  land 
in  dispute,  to  the  amount  of  at  least  360 
acres,  and  the  whole  of  survey  No.  5,  of 
240  acres ;  in  all,  1070  acres. 

But,  instead  of  the  Company  proceeding 
to  survey  according  to  their  entry,  and  con- 
testing the  matter  with  Sayers,  or  at 
farthest,  proceeding  to  survey  in  the  man- 
ner last  mentioned,  they  enter  into  an  agree- 
ment with  Sayers,  on  the  6th  of  June, 
1783,  by  which  he  gives  up  all  his  right, 
title  and  pretensions,  he  has  or  may  have, 
to  the  Lead  Mine  hills,  the  1000  acre  sur- 
vey, (what  survey  this  is,  does  not  appear 
in  the  record,)  and  the  Bottom,  called 
Buchanan's  Bottom,  (perhaps  a  misnomer 
of  Burgaman's  Bottom,)  to  the  Lead  Mine 
Company,  for  and  in  consideration  of  a  tract 
called  the  Pasture  tract;  which  is  given  in 
exchange,  according  to  lines  and  courses 
now  agreed  on  by  both  parties,  and  to  be 
surveyed.  It  would  seem  by  this,  that  the 
Pasture  tract,  or  settlement  right,  was 
alone  given  in  exchange ;  but  the  fact  was 
otherwise,  as  appears  by  letter  from 
Lynch,  who  negotiated  this  business,  to 
Thomas  Madison,  another  of  the  company, 
and  their  agent,  dated  21st  of  July,  1795. 
What  lines  were  agreed  on,  is  not  specified 
in  the  agreement ;  but  the  after  acts  of  the 
parties  shew,  that  Sayers  was  not  to  sur- 
vey the  pre-emption  entry,  according  to 
its  calls,  on  the  Lead  Mine  hills  towards 
Burgaman's  Bottom.  His  pretensions 
thereto,  under  his  original  rights,  were 
abandoned  and  transferred;  and  he  was  to 
survey  the  company  claim,  according  to 
lines  then  agreed  on.  This  part  of  the 
agreement  shews  that  a  conflict  between 
these  parties,  as  to  the  Lead  Mine  hills, 
had  before  been  contemplated,  which 

529  *was  thus    put  an    end  to.    The  par- 
ties then    proceeded  thus.     Instead  of 

assigning  the  entries  and  surveys,  as  they 
then  stood,  they  used  each  other's  names 
in  making  the  surveys,  and  those  surveys 
were  afterwards  assigned;  and  those  sur- 
veys are  all  made,  or  rather  purported  to 
be  made,  (for  the  fact  could  not  be  so)  on 
the  same  sixth  of  June,  1783.  When  they 
were  in  reality  made,  and  which  was  made 
flrst,  does  not  appear.  A  survey  is  re- 
corded as  of  that  date  for   Robert    Sayers, 


though  in  fact  for  the  company,  by  virtue 
of  his  pre-emption  warrant,  for  470  acres, 
although  this  same  surveyor,  James  Nowell, 
had  shortly  before  surveyed  794  acres,  by 
virtue  of  this  same  warrant;  thus  giving 
to  the  company  264  acres  surplus,  and  for 
which  there  was  no  warrant;  and  which  is 
within  ten  acres  of  as  much  as  the  land 
now  in  controversy.  So  that  if,  instead  of 
this  fraud  on  the  public,  as  well  as  on  this 
individual,  they  had  even  left  that  much  of 
the  Mine  hills  to  be  covered  by  their  entry, 
now  belonging  to  Sayers,  this  controversy 
need  not  have  taken  place.  Sayers,  on  his 
part,  under  this  agreement,  though  in  the 
name  of  the  company,  proceeds  to  have  the 
Pasture  survey  of  322  acres  made.  No.  1. 
He  also  proceeds  to  have  made,  or  recorded 
rather,  as  of  that  date,  the  following  sur- 
veys, by  virtue  of  their  pre-emption  war- 
rant, to  wit;  survey  No.  2,  of  214  acres; 
No.  9,  of  338  acres;  and  No.  5,  of  240 
acres ;  in  all  792  acres.  And  afterwards, 
to  wit,  on  the  18th  of  October,  1789,  another 
of  66  acres.  No.  3;  in  all,  858  acres;  No.  2 
and  No.  4,  interfering  with  the  land  in  dis- 
pute, And  No.  3,  taking  the    residue    of  it. 

It  is  charged  in  the  bill,  that  there  was 
also  a  survey  made  by  virtue  of  this  same 
pre-emption  warrant,  on  the  12th  of  June, 
1783,  for  573  acres.  This,  added  to  the  792 
acres,  (the  amount  of  the  three  surveys 
above  mentioned,  and  purporting  to  be 
made  on  the  6th  of  June, )  would  make  1365 
acres;  or  365  acres  more  than  the  warrant. 
And  if  the  66  acres  are  added,  it  will  make 

431  acres  more. 
530  *On  this  subject,  the  answer  says, 
**that  the  respondent  has  heard  and 
believes,  that  a  survey  made  for  the  Lead 
Mine  Company,  of  573  acres,  was  found  on 
the  records  of  the  surveyor,  dated  the  12th 
of  June,  1783,  purporting  to  be  made  by  the 
same  pre-emption  warrant  as  the  surveys 
before  described,  (to  wit,  those  above  men- 
tioned, including  that  of  66 acres;)  but  that 
it  was  an  error,  which  was  rectified  by  re- 
turning that  survey,  by  virtue  of  another 
warrant;  and  he  insists,  that  no  act  done 
by  the  Lead  Mine  Company,  on  the  12th  of 
June,  could  affect  the  surveys  made  on  the 
6th.  For,  on  the  6th  of  June,  the  company 
exchanged  the  said  pre-emption  warrant, 
and  the  settlement  also,  with  Sayers. 
Now,  it  is  apparent,  that  all  these  surveys 
were  made  after  the  6th ;  though  this  con- 
venient surveyor  makes  them  all  bear  that 
date.  For,  the  very  agreement  of  transfer 
and  exchange  says,  the  surveys  were  to  be 
made  according  to  lines  then  agreed  on ; 
that  is,  I  presume,  division  lines,  so  as 
to  save  the  Lead  Mine  hills  to  the  com- 
pany. All  these  surveys.-  then,  though  in 
the  name  of  the  company,  were,  in  fact, 
afterwards  made  for  Sayers ;  this  one  of  573 
acres  being  one  of  them. 

Mark  these  transactions.  The  Pasture 
land,  and  the  pre-emption  attached  to  it, 
were  no  object  to  the  Lead  Mine  Company, 
unless  they  could,  by  the  latter,  get  the 
Lead  Mine  hills.  But  to  Sayers,  who  went 
for  agricultural  and  pasture  lands,  and  who 
lived  on,  and  was  doubtless  attached  to,  the 
Pasture  tract,  the  Lead  Mine  hills  were  of 
no  value,  except  as  an  object  of  specula- 
tion.    He  would  easily  be  persuaded  to  give 
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them  ap,  and  get  other  lands,  sach  as  he 
wanted;  and  thus  the  location  was  to  be 
changed. 

Bnt,  it  was  a  mistake.  What  mistake? 
If,  by  incltiding  more  than  the  warrant,  it 
seems  to  be  one  familiar  with  that  sur- 
veyor. Bnt  it  may  be,  that  the  first  sur- 
veys were  intended  to  exclude  the  lands  in 
dispute,  and  ran  round  them ;  but,  that  it 
was  afterwards   concluded  on  to  take 

531  *these   lands,  and    to    secure   the  573 
acres  otherwise.    But,  where  does  this 

tract  of  573  acres  of  land  lie?  We  know 
not;  but  very  probably,  more  within  the 
bounds  of  the  location,  than  the  land  in 
dispute. 

But,  that  survey  stands  on  the  records, 
as  made  by  this  warrant.  How  then  could 
it  be  returned  as  made  by  another?  It  is 
true,  this  surveyor  had  the  physical  power 
to  do  so,  much  more  than  he  had  to  make 
all  these  surveys  on  the  after-part  of  .  the 
day,  on  which  this  contract  was  made. 
But,  has  he  even  done  so?  And  who  per- 
suaded him  to  commit  that  crime  of  falsi- 
fying a  record,  or  giving  an  untrue  copy 
of  it?  Not  the  Lead  Mine  Company ;  for, 
the  warrant  did  not  then  belong  to  them. 
But,  where  is  the  proof,  that  this  survey 
has  not  been  carried  into  grant,  on  this 
very  pre-emption  warrant?  It  is  charged 
in  the  bill,  that  a  grant  has  issued  on  it ; 
and  that  seems  admitted  in  the  answer.  But 
there  is  no  proof,  that  it  was  by  another 
warrant.  It  also  charges,  that  Sayers  sold 
the  whole  of  the  surveys  to   Jackson. 

Badly  as  this  surveyor  appears  in  this 
case,  we  cannot  impute  to  him  such  a  fraud 
and  crime,  as  returning  an  untrue  record ; 
and  if  we  could,  who  had  a  right  to  control 
him  in  that  business,  but  Sayers,  for  whom 
that  survey  must  have  been  made,  or  those 
claiming  under  him? 

In  this  view,  then,  thid  warrant  has  been 
more  than  tilled  up  without  the  214  acres  in 
controversy,  and  we  know  not  which  of  all 
these  surveys  was  actually  made  first. 
Surely,  if  all  this,  or  half  of  all  this,  had 
appeared  on  a  caveat,  there  can  be  no  doubt 
how  it  would  have  terminated.  And  the 
only  question  is,  whether  the  case  of  No- 
land  V.  Cromwell,  4  Munf.  155,  is  to  de- 
prive this  party  of  his  most  just  and 
equitable  rights?  If  that  case  is  to  sanc- 
tify such  proceedings,  and  to  deprive  a 
Court  of  Equity  of  their  original  jurisdic- 
tion to  relieve  against  frauds  of  this  de- 
scription, we  ought  to  pause  before  we 
give  it  that  effect.  All  the  preceding,  as 
well  as  subsequent  cases,  it  seems  to  me, 
would  be  in  opposition  to  it. 

532  *Tbe    bill  in    this  case,  it    is  true, 
does   not  say  in    express    terms,  that 

the  party  was  ignorant,  and  therefore  could 
not  file  a  caveat.  It  was  filed  in  1806;  and 
until  the  above  case  in  1814,  this  allega- 
tion was  not  deemed  as  important  as  it 
possibly  may  be  now.  But  he  says,  that 
certifi  sates  of  surveys  had  been  made  out, 
purporting  that  the  lands  had  been  sur- 
veyed; but,  whether  they  were  actually 
surveyed  or  not,  he  does  not  know ;  and 
on  these  certificates,  purporting  to  be  dated 
so  and  so,  grants  have  issued,  and  amongst 
others,  for  the  573  acres,  all  by  virtue  of 
that  warrant:  that  Razor,   by  his   attorney 


in  fact,  transferred  his  survey  to  the  plain- 
tiff, who  has  obtained  a  junior  patent,  &c. 
He,  however,  insists^  first,  that  more  lands 
are  covered  by  the  defendant's  patents, 
than  his  warrant  justifies;  and  that  the 
survey  does  not  correspond  with  the  entry ; 
otherwise,  it  would  not  have  touched  the 
land  in  controversy. 

As  to  there  being  more  land  covered,  &c. 
the  defendant,  in  his  answer,  after  giving 
the  account  above  mentioned  of  the  573 
acres,  says,  even  if  that  were  not  so,  still 
the  surveys,  which  cover  the  plaintiff's 
lands,  were  made  prior  to  that ;  and  if  any 
was  void,  it  would  be  that  for  the  573  acres. 
But,  it  is  no  where  pretended,  that  these  573 
acres  were  not  within  the  limits  of  the  loca- 
tion, though  where  they  lie,  is  not  stated  or 
laid  down  in  the  plat ;  and  it  may  have 
been  in  reality  the  first  survey,  though 
purporting  to  be  on  the  12th ;  for  it  is  ap- 
parent, that  those  said  to  be  made  on  the 
6th,  Were  not  made  on  that  day.  As  to  not 
surveying  according  to  his  entry,  he  says, 
that  it  was  necessary  to  join  the  settlement 
right;  and  if  he  could  not  do  that,  and  join 
Bnrgaman's  Bottom  also,  that  part  of  the 
entry  will  be  rejected,  and  the  entry  not 
void.  In  other  words,  he  may  then  run  in 
an  opposite  direction.  But  he  says,  it  is 
practicable  to  lay  off  the  1000  acres,  so  as 
to  join  the  bottom,  by  running  out  the  142 
acres,  still  left  of  the  warrant,  in  a  narrow 
slip,  so    as  to   touch    it;  which    would    be 

good,  after  a  patent,   &c.     This   last 
533      position  is    undoubtedly    *true,  if    it 

is  also  true,  that  a  patent  covers  and 
sanctifies  every  manner  of  fraud. 

But  it  would  look  better,  I  think,  to  take  • 
it,  as  was  done  m  this  case,  even  without 
this  finger  reaching  out,  and  as  it  were, 
pointing  to  the  fraud.  There  was  no  ob- 
jection in  the  answer  to  the  jurisdiction 
of  the  Court,  on  the  ground  that  a  caveat 
had  not  been  filed,  as  in  the  case  of  Pres- 
ton V.  M'Kinney,  hereafter  referred  to. 
At  this  time,  such  objection  was  not 
thought  of,  where  circumstances  of  fraud, 
&c.  were  relied  on,  and  the  party  satisfies 
himself  by  answering  to  these  objectioi^s. 
Does  the  case  of  Noland  v.  Cromwell 
sanction  all  these  actings  and  reasonings? 
Such  an  admission,  I  think,  would  go  far 
to  shake  the  authority  of  that  case.  I 
think  it  could  not  have  been  intended  to 
go  this  far;  and  if  it  does,  it  may  be  re- 
marked, that  on  this  point,  it  was  by  a 
divided  Court,  two  to  two,  so  far  as  Judges 
were  present  in  Court;  and  if  it  be  taken 
two  to  three,  it  is  admitted,  that  as  to  this 
matter  of  implied  notice,  arising  from  sur- 
veys of  lands  made  at  a  different  place  from 
that  called  for  by  the  entry,  it  was  a  new 
point,  and  did  not  exist  in  that  case, 
though  argued  on  by  way  of  analogy ;  and 
if  it  did  exist,  could  at  most  only  be  con- 
sidered a  single  decision  by  a  divided.Court, 
on  that  point.  In  Witherington  v.  M'Don- 
ald,  1  Hen.  &  Munf.  306,  Judge  Lyons  says, 
'*The  law  has  never  been  deemed  to  be 
settled  on  one  decision,  where  thete  has 
been  nearly  an  equal  division  of  the 
Court."  This  is  giving  it  all  the  authority 
to  which  any  such  decision  is  entitled. 

But,    several    cases    have    been    decided 
since,    to   say    nothing   of     those   before, 
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which  seem  to  me  to  settle  this  matter  other- 
wise, and  at  any  rate,  to  leave  it  as  a  mat- 
ter open  to  enquiry  and  more  solemn  deci- 
sion. Amongst  these,  the  case  of  Preston 
V.  M' Kinney,  which  was  decided  by  Chan- 
cellor Brown  of  Staunton,  in  July,  1814, 
just  after  Noland  v.  Cromwell,  and  in  this 
Court,  in  1820,  seems  most  like  the  present 
case.    That   case    is    not     reported; 

534  *and  I  may  therefore   be  excused    for 
stating  it  pretty  much   at  length.     It 

was  this. 

M'Kinney  had  the  oldest  entry,  but  Pres- 
ton's survey  and  patent  were  older  than 
his.  Douglass,  under  whom  M'Kinney 
claimed,  made  his  entry  for  500  acres  in 
1780,  on  a  treasury  warrant,  which  was 
surveyed  on  the  28th  day  of  November,  1797, 
and  was  patented  on  the  —  day  of  —  by  John 
Balfour,  as  assignee  of  the  entry  or  plat ; 
and  he  conveyed  by  deed  to  M'Kinney,  in 
February,  1802,  who  brought  this  suit  in 
March,  1802. 

The  bill  further  alleged,  that  in  the  year 
1782,  an  entry  was  made,  in  the  name  of 
James  Dysart,  for  300  acres,  which  was 
shortly  afterwards  surveyed,  and  interferes 
with  the  plaintiff's  land  upwards  of  200 
acres.  The  objection  that  the  suveyor, 
Preston,  had  used  the  name  of  Dysart,  in- 
stead of  making  his  entry  in  the  clerk's 
ofBce  according  to  law,  was  insisted  on, 
and  was  answered  by  saying,  that  it  was 
made  for  the  benefit  of  the  son  of  the  sur- 
veyor, &c.  and  to  whom  the  patent  issued. 
It  seems  that  this  survey  was  made  about 
December,  1785,  and  that  the  patent  issued 
about  August,  1792. 

Various  objections  are  made  to  the  claim 
and  proceedings  of  the  defendant,  in  order 
to  show  the  superior  equity  of  the  com- 
plainant; and  amongst  others,  that  bis  en- 
try, survey  and  patent,  were  entirely 
different  land  from  that  called  for  in  the 
entry. 

The  answer  admits,  that  the  complain- 
ant's entry  is  prior,  but  that  the  defendant 
has  the  oldest  survey  and  patent;  and  also 
denies  that  the  complainant's  entry  covers 
the  land  in  dispute.  And  in  an  answer  to 
an  amended  bill,  the  defendant  insists  that 
the  Court  can  give  the  complainant  no 
relief,  ^^as  he  has  not  shewn  why  he  could 
not  enter  a  caveat,"  Ac.  After  this,  viz. ; 
at  July  term  1811,  the  plaintiff  has  leave  to 
amend  his  bill,  in  which  he  states,  that 
he,  and  those  under  whom  he  claims,  were 
prevented  from  entering  a  caveat  against 
Preston's  grant,  by  the  following  circum- 
stances: that  Douglass,  in  whose  fa- 

535  vour  the  entry  'was  made,  lived  at  a 
considerable   distance  from  the   land 

in  controversy,  had  actually  removed  to 
Kentucky  before  Preston's  survey  was 
made,  and  neither  knew  of  the  interference, 
or  of  the  necessity  of  a  caveat,  if  he  had : 
that  Balfour,  his  assignee,  lived  also  at  a 
considerable  distance  from  the  land ;  was 
never  on  it  in  his  life,  and  did  not  know 
of  the  interfering  claim,  until  after  the 
patent  issued;  or  did  the  plaintiff  know  of 
it,  until  long  after 

In  18i3,  Preston  answers  this  bill :  He 
says  Douglass  lived  within  five  or  six  miles 
of  the  respondent  at  the  time  the  survey  was 
made,  (the  respondent  was  surveyor  of   the  I 


county)  in  December,  17^5,  on  which  a 
grant  issued  in  August,  1792.  He  cannot 
say  whether  Douglass  knew  of  the  interfer- 
ence ot  his  claim,  but  if  it  did  interfere, 
presumes  it  was  his  duty  to  acquire  that 
information  and  ariest  the  title,  and  his 
negligence  cannot  operate  in  his  favour. 
He  verily  believes,  that  before  his  grant 
issued,  Balfour  understood  and  believed 
that  his  survey  interfered  with  the  entry, 
which  in  September,  1791,  he  purchased  of 
Douglass;  and  thinks  she  had  a  conversation 
with  him  on  the  subject.  He  however  thinks, 
that  the  mere  negligence  of  the  party  to 
enquire,  will  not  be  a  ground  of  relief.  It 
was  his  duty  to  perfect  his  title  with  all 
convenient  dispatch.  There  was  no  surprise, 
as  six  years  elapsed  between  the  making  of 
his  survey  and  patent;  no  fraud  or  conceal- 
ment on  his  part;  and  the  interference 
could  easily  nave  been  discovered,  and 
Douglass  and  Balfour  resided  but  a  few 
miles  farther  from  the  land  than  the  de- 
fendant :  that  ignorance  of  law  will  not  ex- 
cuse; and  he  does  not  believe  that  any 
thing  exists  to  take  the  case  out  of  the 
general  rule,  which  has  been  laid  down  as 
to  the  necessity  of  entering  a  caveat  in 
such  a  case. 

Much  testimony  was  taken  pro  and  con, 
on  the  various  objections  on  both  sides, 
made  by  the  pleadings;  and  the  counsel 
filed  each  a  written  argument. 

In  that  filed  by  the  complainant,  the  fol- 
lowing observations  were  in  substance 
made,  as  to  the  point  now  under  con- 
sideration. 
536  *On  the  caveat  question,  we  con- 
tend for  the  plaintiff,  1st,  that  we 
have  a  right  to  come  into  Court  for  relief, 
because  the  defendant,  Preston,  gained  his 
priority  at  law  by  bad  faith.  First,  it  is 
bad  faith  for  a  surveyor  to  enter  and  sur- 
vey lands,  under  oover  of  another  name, 
&c. :  that  even  if  this  was  matter  for  a 
caveat.  Courts  of  Equity  have  concurrent 
jurisdiction  in  all  matters  of  fraud,  Ac. 
Secondlv,  it  was  bad  faith  in  him,  not  to 
survey  for  the  plaintiff  in  due  time,  but  to 
survey  the  land  entered  by  him  for  another, 
by  a  junior  entry,  and  especially  when  it 
did  not  cover  the  land,  &c, 

II.  We  could  not  enter  a  caveat,  because 
we  did  not  know  of  the  interference.  The 
answer  does  not  deny  this  allegation.  If 
it  did,  it  will  appear  clearly  that  M'Kinney 
had  no  notice,  until  long  after  the  patent 
issued.  Had  Balfour  notice?  It  appears 
the  entry  was  transferred  to  him  in  1791. 
The  patent  to  Preston  issued  in  1792,  upon 
a  survey  made  in  1788.  When  Balfour  pur- 
chased, no  one  was  settled  on  the  land. 
There  was  no  clearing,  except  Hoover's 
small  improvement.  The  lines  of  Pres- 
ton's survey  did  not  run  near  that  place,  Ac. 
Balfour  then  had  nosutvey,  and  was  never 
informed  of  the  interference  by  oral  com- 
munication. How  then,  was  he  to  know  it? 
Suppose  he  had  gone  on  the  land,  and 
looked  for  the  lines.  Could  he  have  found 
them?  And  if  he  had,  would  he  have 
known  whose  lines  they  were?  Suppose 
he  had  gone  to  the  surveyor's  ofQce.  Could 
the  plat  have  informed  him  of  the  inter- 
ference? There  is  no  probability  that  it 
would.     Besides,    he  had   no   right   to  see 
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the  book  of  sttrveys,  or  to  have  a  copy  of 
the  plat ;  and  he  might  have  searched  the 
Regi8ter*8  office  in  vain,  Ac.  The  plat 
does  not  call  for  any  lines  or  courses  of  the 
plaintiff's  land;  nor  for  Hoover's  improve- 
ment. Had  Douglass  notice?  All  the  above 
observations  apply  to  him. 

The  counsel  for  the   defendant  replies  to 
this.     1st,  He  repels    the  argument  of  ille- 
gality,     because       the      entry     was 

537  *not    made  with    the    clerk,    Slc.  2d, 
He  repels  the    charge  of  a    failure  of 

duty  in  not  surveying,  &c. 

As  to  ignorance,  the  defendant  denies  the 
fact,  and  if  It  was  so,  the  law  will  not  war- 
rant the  inference  drawn.  As  to  the  fact : 
It  is  proved  that  Balfour  had  notice  of 
Preston's  claim,  because  he  would  not 
make  a  general  warranty  for  that  reason. 
There  is  no  proof  that  this  knowledge  was 
imparted  to  him  after  Preston's  patent 
had  issued;  and  it  is  incumbent  on  the 
plaintiff  to  prove  their  ignorance.  But,  it 
is  denied  that  positive  notice  is  necessary; 
implied  notice  is  enough.  When  an  entry 
is  regularly  made,  embracing  land  which 
another  has  previously  located,  it  is  the 
duty  of  the  first  locator  to  take  care  that 
such  second  entry  is  not  carried  into  grant. 
The  entry  book  is  intended  as  a  notice  to 
all  persons  interested,  and  every  person  is 
to  take  notice  at  nis  peril.  When  the  entry 
does  not  embrace  the  plaintiff's  land,  but 
a  survey  is  made  thereon,  which  does  em- 
brace it,  the  case  is  different.  This  was 
the  principle  on  which  the  Court  deter- 
mined the  case  of  Unerbarger  v.  Walton's 
heirs.  But,  why  shall  the  entry  book  be 
notice  to  a  posterior  locator,  who  intends 
to  commence  a  title,  and  not  be  notice  to 
one  who  has  made  a  location,  until  his 
title  is  perfected?  So  that,  abandoning  the 
idea  of  a  notice  by  the  survey,  he  contends 
that  the  entry  covered  the  land,  and  that 
a  prior   locator    was    bound    to    notice   it. 

The  Chancellor,  after  disposing  of  the 
other  points  in  the  cause,  says,  '*But  there 
is  a  fifth  ground  of  defence  relied  on,  on 
which  I  am  unable  to  form  an  opinion  per- 
fectly satisfactory  to  myself ;  viz:  that  the 
plaintiff  has  shewn  no  good  cause  why  a 
caveat  was  not  issued.  He  swears  that 
neither  he,  nor  those  under  whom  he  claims, 
had  any  knowledge  of  the  interference  of 
the  surveys.  The  defendant  Preston,  in 
his  answer,  swears,  that  he  cannot  say 
whether  Douglass  had  any  knowledge  of 
the  interference,  but  believes  that  Balfour 
knew  of  it,  before  the  patent  issued :  that 
Balfour    purchased    of    Douglass    in 

538  *1791,  and  the  patent  issued  in    1792; 
and  thinks  that  he  had  a  conversation 

with  him  on  the  subject,  but  when  the  sup- 
posed conversation  was,  he  does  not  say ; 
but  he  seems  to  rely  principally  on  the  im- 
plied notice,  which  every  locator  is  presumed 
to  have,  by  the  entry,  and  contends  very 
properly,  that  it  is  the  duty  of  every  one 
interested  to  seek  for  the  information  nec- 
essary to  protect  his  rights.  There  is  evi- 
dence to  shew,  that  both  Balfour  and  the 
plaintiff  had  notice,  at  the  time  of  the 
plaintiff's  purchase  from  Balfour,  which 
was  about  the  year  1797,  (several  years 
after  the  patent  issued;)  but  there  is  no 
positive  evidence  to  shew,  when  that  knowl- 


edge by  either  was  first  acquired.  Balfour 
is  dead ;  and  his  answer  cannot  be  had ; 
and  we  cannot  expect  proof  of  a  mere  neg- 
ative from  the  plaintiff,  nor  dismiss  his 
bill  for  want  of  it ;  more  especially  as  the 
charge  is  not  expressly  denied.  But,  the 
implied  or  presumptive  notice  afforded  by 
an  entry,  and  which  every  one  has  a  right 
to  inspect,  must  be  considered  sufficient 
notice  to  all  interested,  of  the  facts  stated 
in  that  entry.  Now,  what  are  the  entries 
here,  and  what  notice  is  afforded  by  Dy- 
sart's  entry,  of  an  interference  with  the 
entry  of  Douglass?"  He  then  goes  into  a 
comparison  of  the  entries,  to  shew  that 
they  appear  not  to  cover  the  same  land,  and 
could  not  interfere;  which  brings  the  case, 
in  his  opinion,  within  the  principle  laid 
down  in  this  Court,  in  the  case  of  Uner- 
barger v.  Walton's  heirs.  '^That  case,"  he 
says,  **is  now  before  the  Court  of  Appeals, 
not  acted  on,  to  his  knowledge.  Indeed, 
this  case  is  stronger ;  for  in  that  case,  there 
was  no  caveat,  nor  any  reasons  assigned 
why  one  had  not  issued.  But,  the  princi- 
ple of  implied  notice  is  the  same.  On  the 
whole,  believing  the  justice  of  the  case  to 
be  with  the  plaintiff,  I  must  decree  in  his 
favour,  leaving  it  with  a  more  enlightened 
Court  to  correct  any  error  which  I  may 
commit."  This  decree  was  affirmed  here 
in  June,  1820.  The  case  of  Unerbarger  v. 
Walton's  heirs  never  came  here;  and  there- 
fore, was  acquiesced  in  by  the  parties.  In- 
deed, it  was  admitted  by  the  counsel, 
539  a  *very  able  land  lawyer,  who  argued 
this  case  below,  that  that  case  was 
well  decided.  As  to  implied  notice  by  a 
survey,  as  a  matter  of  record,  even  if  the 
parties  have  access  to  the  book  of  surveys, 
I  never  could  perceive  its  force.  It  does 
not,  like  an  entry,  give  a  succinct  and 
general  description  of  the  land,  the  water- 
courses, adjoining  lands,  entries,  &c. 
where  it  is  to  begin,  and  in  what  direction 
to  extend,  &c. ;  but  may  begin  at  a  tree 
in  the  forest,  and  run  to  another  tree,  &c. 
without  designating  any  notorious  land- 
mark, or,  as  in  this  case,  even  other  sur- 
veys which  it  actually  adjoins.  As  to  its 
being  notice  as  an  act  in  pais,  that  will 
depend  on  whether  the  party,  whose  title 
it  interferes  with,  was  plresent,  or  whether 
the  line  ran  near  his  improvements,  or 
arOund  them,  so  that  the  chain-carriers, 
and  other  disinterested  persons  present, 
could  discover  the  interference,  and  give 
notice.  But  where  an  open  line  is  left,  as 
in  this  case,  and  in  that  of  Hughes  v; 
M'Clung,  how  are  they  to  know  in  what 
way  the  line  is  to  be  closed? 

Suppose  survey  No.  4,  had  not  been  made 
before  survey  No.  2.  When  the  surveyor 
got  to  the  point  D,  he  might  have  pro- 
tracted a  line  to  W,  a  course  of  No.  5,  and 
would  then  have  had  lines  of  other  surveys, 
conducting  him  to  his  beginning,  and  it 
would  have  been  a  lawful  survey,  with  only 
one  open  line  in  it.  The  surveyor  him- 
self does  not  know  which  of  these  surveys 
was  made  first;  why  even  those  various 
surveys,  made  about  the  same  time  perhaps, 
joining  though  not  calling  for  each  other, 
were  so  made,  unless  it  was  to  keep  the 
thing  as  private  as  possible.  No  opinion  is 
given,  so   as  to  shew  on    what   point    this 
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Court  decided  the  case  of  Preston  v. 
M'Kinney ;  and  it  may  be  said  that  it  went 
off  on  the  ground  of  impropei  conduct  in 
the  surveyor,  in  entering  land  in  the  name 
of  another,  for  the  benefit  of  his  son,  in- 
stead of  making  the  entry  in  the  clerk's 
office.  But  I  think  this  cannot  well  be  sup- 
posed. The  Chancellor  did  not  decide  on 
that  ground.  It  was  not  an  entry 
540  for  the  survey;  (and  he  gave  *a  rea- 
son for  that  course,  which  was  doubt- 
less considered  satisfactory ;)  but,  on  the  one 
now  under  consideration,  and  on  which  he 
had  decided  another  case,  and  appeals,  as 
were,  to  this  Court,  to  say  whether  those 
decisions  were  correct.  His  Courts  lay  in 
a  part  of  the  State,  to  which  these  cases 
peculiarly  belong;  and  in  cases  where  the 
inferior  Courts  decree  on  particular  grounds 
which  are  not  thought  here  to  be  tenable, 
though  the  decree  may  be  supported  on 
other  grounds,  it  is  usual  for  us,  (espe- 
cially when  the  ground  assumed  is  an  im- 
portant one  in  point  of  principle,)  to  say, 
that  the  decree  is  affirmed,  but  not  for  the 
reasons  assigned  by  the  Chancellor,  &c.  It 
is  an  undoubted  fact,  that  the  case  of  No- 
land  V.  Cromwell  was  not  approved  by  that 
portion  of  the  country  peculiarly  inter- 
ested in  the  principles  of  that  decision  ;  and 
an  attempt  was  made  in  the  Legislature  to 
obviate  its  effects.  There  was  good  ground, 
therefore,  for  this  Court  to  pause,  and  at 
all  events,  not  to  carry  that  case  beyond 
the  points  really  arising  in  it.  The  merits 
of  that  case,  too,  were  with  the  decree. 

If  the  Chancellor's  opinion,  then,  was 
approved  of  on  this  point,  (as  it  seems  to 
me  it  was,)  it  would  he  decisive  of  the  case 
before  us.  But,  if  it  went  on  the  ground 
of  improper  conduct  in  the  surveyor,  either 
in  making  an  improper  entry  as  aforesaid, 
or  in  surveying  lands  not  covered  by  the 
location,  but  in  a  different  direction  from 
it,  and  without  giving  notice  to  the  party 
whose  land  he  was  surveying,  which  exists 
also  in  this  case,  (to  say  nothing  of  the 
other  improprieties  before  noticed,)  it 
seems  to  me  that  there  is  abundant  ground 
in  this  case,  to  bring  it  within  even  that 
princCple  of  decision.  A  public  officer  ought 
to  stand  indifferent,  and  do  justice  as  far  as 
depends  on  him.  He  had  no  authority  by 
law  to  survey  land,  so  entirely  variant 
from  the  location,  and  might  have  refused 
to  do  so;  at  least  so  far  as  he  was  required 
to  survey  lands  he  had  shortly  surveyed 
for  another,  on  a  prior  and  regular  entry. 
His  duty,  by  law,  was  to  be  bounded  by 
the  lines  of  other  surveys :  and  at  all 
541  events,  he  was  inexcusable  *in  not 
notifying  that  other.  His  deposition 
is  taken  in  the  cause;  and  he  does  not 
pretend  to  say,  that  he  gave  any  such 
notice,  or  any  reason  for  thus  violating  his 
duty. 

Under  all  these  considerations,  I  cannot 
yield  my  assent  to  carry  the  case  of  Noland 
V.  Cromwell  any  further  than  I  am  imper- 
iously bound  to  do,  and  think  that  it  does 
not,  in  any  view  of  it,  require  that  this 
decree  should  be  reversed.  The  cases  of 
Guerrant  v  Bagby,  6  Kunf.  160,  Christian 
V.  Christian,  Ibid.  534,  and  Lyne  v.  Jack- 
son, and  The  same  v.  Wilson,  1  Rand.  114, 
have  also  been  since  decided,  and    the  case 


of  Noland    v.    Cromwell,    pressed    on    the 
Court,  without  effect. 

The  presumptive  notice,  in   consequence 
of  an  actual    survey  on    the   land,  I    think 
cannot  be  maintained  by  the  deposition  of 
the  surveyor.    It  is  true,    he   says,  that  he 
ran  the  lines  of  the  214  acre  survey,  except 
the  last    line.     But,    whether   he    xan    the 
lines   L.  P.  O.  which    are  common    to  the 
two  surveys  of  214  and  338  acres,    when  he 
ran  the  338  acre  survey,  or    the   other,    he 
does  not  know ;  for,  he  does  not  know  which 
of  them  be  made  first ;  and  he  did    not  run 
them  more   than    once.    But,    he   ran    the 
lines  of  Razor's  survey  on  to  D.    I   believe 
he  did,  when  he  ran   them  for  Razor ;  but, 
1  think  he  is  mistaken,  if  he  intends  to  say 
so,  that  he  ran  them  again,  when  he  made 
the  214  acres  survey.     Had   he  done   so,  he 
would  have  found  that  he   had  not  reached 
Ewing's    line,  and    of   course,   would    not 
have  called    to  run  with  it    the  last  course. 
The  surveys  were  made  38  years  before  his 
deposition  was  taken,  and  he  had  forgotten 
what  happened.    It  was  afterwards  discov- 
ered, that  they  had    not  gone   to    Ewing's 
line ;  and  the  66  acre  survey  was   made,  so 
as  to  cover  all  Razor's  survey.    When  that 
survey  was  made,   running   probably   near 
the  improvements,  the  party    gets   notice, 
and  files  his  caveat  as  to  it.    That   survey 
was  made  in  1789.     But,  a   patent    had   is- 
sued in  1788  for  the  214  and  338   acres.    So 
that  no  caveat  was,  or  could  be  filed    as  to 
them ;  the  party,  as  we  may  well   presume, 
not  having  notice,  or    he   would  have  ca- 
veated    them  as  well    as  the   66  acre    sur- 
vey. 
542         *As  to  the  objection,  taken    on  the 
trial,  to    the  want  of   description    of 
Razor's  warrant  in  his  entry,  I  think  there 
is  nothing  in  it ;  and  that  it  comes  too  late. 
If  he  deposited  his  warrant  with   the  sur- 
veyor, (which  we   must   presume,)    all    he 
had  to  do,  was,  to  direct   the  location  spe- 
cially, so  as  to  designate  the  lands  intended ; 
and  if  the  surveyor  failed  to  take  due  notice 
of  the  warrant,  his  neglect  could   not  prej- 
udice the  party.     But,  if  the  surveyor  holds 
the  warrant,  and  duly  notes  it  on   his  book 
of  survey,  from  which,   and    not  from    the 
book  of  entries,  it  is   to  be   certified,  it   is 
enough    to   justify   the    patent.    True,    if 
there  is    any  fraud    or   collusion    with  the 
surveyor  in    entering  lands   when    no  war- 
rant is  produced,  so  as  to  cover   them  until 
one  is  presumed,  or  withdrawing   warrants 
once  entered,  and  afterwards  filing  others, 
it  is  a  fraud ;  which,  if  made  out,  ought  to 
vitiate  the  proceedings.    But,    there    is  no 
such  allegation  here;  and  such  misconduct 
in  a  public  officer  is   not  to   be    presumed. 
On  the  contrary,  the    warrant   and   all  are 
returned,  and  a  grant  obtained. 

There  is  no  ground  to  say,  that  Razor's 
entry  and  survey  were  void  for  these  rea- 
sons. They  were  good,  were  ori^^inally 
preferable  in  law  and  equity  to  the  pre- 
emption right  of  the  company,  at  least 
from  the  moment  they  made  their  location 
in  a  different  direction;  and  that  equitable 
right  remains  unimpaired  to  this  day,  and 
ought  to  prevail. 

If  my  view  of  the  facts  is  correct,  (in 
which    I  think  I    cannot  be    mistaken,)  it 
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seems  to  me,  there  can  be  as  little  doubt  of 
the  law  as  of  the  justice  of  the  case. 

I  think,  therefore,  the  decree  ought  to  be 
affirmed. 

Decree  reversed. 


543  *Brown  v.  Toell's  Administrator. 

Angnst,  1827. 
Equitable  Relief- Utur lout  Jodffinent-Biil.*— Where 

relief  issouffbt  In  equity,  affainst  a  jadfirmentat 
law.  on  the  firroond  of  usury,  the  bill  must  put  that 
matter  directly  in  issue. 

Notes— Agreement  to  Pay  Usurious  Interest -Effect. — 
An  agreement,  subsequent  to  the  execution  of  a 
note,  to  pay  more  tban  legal  Interest,  in  consider- 
ation of  delay  of  payment,  will  not  affect  the  note, 
although  it  may  entitle  the  debtor  to  relief  for  all 
beyond  legal  interest. 

JadffnMnt— Rdlefl  of  Ball. t— Bail  cannot  be  relieved 
in  equity  against  a  judgment  at  law  by  default, 
without  assigning  some  good  cause  why  he  did  not 
defend  himself  at  law. 

This  was  an  appeal  from  the  Lynchburg 
Chancery  Court. 

The  following  opinion  gives  a  full  view 
of  the  case,  which  was  submitted  without 
argument. 

August  21.     JUDGE  CABELL. 

Benjamin  Perkins  executed  to  Peter 
Toell  his  negotiable  note  for  $500,  on  which 
Humphreys,  administrator  of  Toell,  brought 
suit  in  the  Superior  Court  of  Law  for  the 
county  of  Campbell,  and  Brown  became 
common  bail.  No  defence  being  made, 
judgment  was  rendered  against  Perkins 
and  Brown  for  the  amount  of  the  note, 
with  interest.  Brown  filed  his  bill  in  the 
Court  of  Chancery  for  the  Lynchburg  Dis* 
trict,  in  which  he  stated,  that  shortly  after 
the  institution  of  the  suit,  he  removed  to 
the  county  of  Nelson,  **and  taking  it  for 
granted  that  Perkins  would  attend  to  the 
said  suit,  and  on  the  trial  thereof,  procure 
evidence  of  all  the  credits  to  which  he  was 
entitled,  he  gave  himself  no  farther  trouble 
about  the  matter;"  but  that  Perkins,  al- 
though entitled  to  large  credits,  failed, 
from  the  extreme  derangement  of  his 
affairs,  and  other  circumstances,  (not  speci- 
fied,) to  prove  the  credits;  in  consequence 
whereof,  judgment  was  rendered,  as  afore- 
said, for  the  whole  amount  of  the  principal 
of  the  said  note,  with  interest  thereon. 
He  alleges  as  a  fact,  (which  he  says  he 
will  be  able  to  prove,)  that  Toell  was  in- 
debted to  Perkins  for  various  dealings,  in 
a  »um  equal,  or  nearly  equal,  to  the  amount 
of  the  note ;  for  none  of  which  had  Perkins 
been  paid:  that  Toell   acknowledged, 

544  *in  his    life-time,   that    there    was  a 
very  small    balance,  if   any,  due   on 


^Cbancery  Practice— Allegations  and    Proofs  Must 

Agree.— In  a  court  of  equity  as  well  as  in  a  court 
of  law.  the  allegations  and  proof  must  agree.  A 
recovery  will  not  be  allowed  upon  a  case,  altbough 
proved,  which  differs  esseotially  from  that  alleged 
In  the  bill.  Wren  v.  Moncure,  96  Va.  875.  28  S.  E. 
Rep  668.  citing  the  principal  case  as  authority.  To 
the  same  effect  tbe  principal  case  is  cited  in  Smith 
T.  Nicholas.  8  Leigh  864. 

Usury.— See  mooograpbic  note  on  "Usury"  ap- 
pended to  Coffman  v.  Miller.  26  Oratt  098.  The 
principal  case  is  cited  on  the  subject  of  usury  in 
Mofieley  v.  Brown.  76  Va.  426,  and  on  the  subject  of 
equitable  relief  from  a  usurious  judgment  in  Sny- 
der V.  Middle  States,  etc.  CJonstrucilon  Ck)..  62  W.  Va. 
666.  44  S.  E.  Rep.  252. 

+Jadflmieiit— Relief  of  Ball.— To  tbe  point  that  bail 
cannot  be  relieved  in  equity  against  a  judgment, 
without  assigning  some  good  cause  why  be  did  not 
defend  himself  at  law.  the  principal  case  was  cited 
with  approval  in  Mann  v.  Drewry,  6  Leigh  804. 


the  said  note ;  and  moreover,  that  since  the 
death  of  Toell,  Perkins  had  paid  to  his 
widow,  with  the  knowledge  of  his  admin- 
intrator,  $100;  which  payment  was  intended 
to  be  on  account  of  certain  extra  interest 
upon  the  said  note,  agreed  by  the  said 
Perkins  to  be  paid  to  the  said  Toell.  He 
prayed  an    injunction,  which  was  granted. 

Humphreys  answered,  denying  all  knowl- 
edge of  the  credits  claimed,  of  the  payment 
to  Mrs.  Toell,  and  of  any  agreement  to  pay 
usurious  interest. 

Brown  filed  an  amended  bill,  and  without 
making  any  new  charge,  made  Perkins  a 
party,  calling  on  him  to  say,  among  other 
things,  what  excess  of  interest  was  de- 
manded and  received  by  the  said  Toell,  of 
him  the  said  Perkins. 

The  only  evidence  that  could,  in  any  as- 
pect of  the  case,  be  relied  on  as  a  material, 
is  that  of  Nicholas  Harrison,  who  testifies, 
that  Toell  told  him,  a  short  time  before 
his  death,  that  the  note  in  question  had 
been  given  for  money  lent  at  an  interest  of 
23^  per  cent,  a  month :  that  the  interest  had 
been  paid  in  goods ;  and  that  he  was  then 
dealing  with  Perkins,  and  would  endeavour 
immediately  to  collect  his  whole  debt; 
and  that  about  $200  were  then  due. 

The  questions  are,  whether  any  relief  is 
to  be  granted,  either  on  account  of  the  al- 
leged usury,  or  of  the  credits  claimed  for 
Perkins? 

1.  As  to  the  usury. 

It  is  competent  to  a  party  to  an  usurious 
contract,  to  go  into  equity  for  relief  as  to 
the  interest,  even  after  a  judgment  at  law, 
and  without  assigning  any  reason  for  hav- 
ing failed  to  defend  himself  at  law.  But, 
this  can  be  done  only  on  a  bill  properly 
framed  for  the  purpose. 

If  the  bill  in  this  case  had  impeached 
the  transaction  as  usurious  in  its  origin, 
and  had  sought  relief  on  that  ground,  the 
testimony  of  Harrison  might  have  been 
relied  on  in  support  of  a  claim  to  be  ex- 
empted from  paying  any  interest  whatever. 
But,  there  is  no  such  allegation  in  the 
bill ;  and,  therefore,  the  testimony  of 
545  Harrison  as  to  the  usury,  ^relating 
to  a  matter  not  in  issue,  is  irrele- 
vant, and  ought  to  be  disregarded. 

The  only  part  of  the  bill  that  relates  to 
the  question  of  usury,  is  that  which  states 
that  since  the  death  of  Toell,  Perkins  had 
paid  his  widow,  with  the  knowledge  of  the 
administrator,  the  sum  of  $100  for  extra  in- 
terest on  the  note,  agreed  by  Perkins  to 
be  paid  to  Toell.  But,  this  is  not  stated 
to  have  been  originally  agreed,  when  the 
note  was  executed.  It  may  have  been  a 
subsequent  agreement,  in  consideration  of 
delay  of  payment,  after  the  note  became 
due;  in  which  case,  it  would  not  have 
affected  the  note,  and  the  legal  interest 
upon  it,  although,  if  supported  by  testi- 
mony, it  might  have  entitled  him  to  relief 
for  all  beyond  legal  interest.  But,  the  al- 
legation, as  made  in  ihe  bill,  is  denied  in 
the  answer ;  and  is  not  supported  by  Harri- 
son's testimony,  nor  any  other  in  the 
cause. 

The  appellant  was,  therefore,  rightly 
dismissed  from  Court,  so  far  as  relates  to 
the  question  of  usury. 

2.  We  will  next  examine  his  pretensions* 
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on  the  ground  of  the  credits  to  which,  it  is 
alleged,  Perkins  was  entitled. 

It  maj  be  admitted  that,  as  to  these 
credits,  Harrison's  testimony  is  relevant, 
and  even  satisfactory.  But  the  appellant 
will,  nevertheless,  be  entitled  to  no  redress. 
The  bail  had  a  right  to  make  any  defence 
at  law,  which  the  principal  himself  might 
have  made.  He  might  have  defended  him- 
self on  the  ground  of  these  credits.  There 
is  no  allegation  of  a  defect  of  testimony  ; 
for,  even  in  his  bill,  he  declares  his  ability 
to  prove  them.  He  ought  to  have  defended 
himself  at  law :  and  as  he  assigns  no  good 
reason,  why  he  did  not  do  so,  the  door  of 
the  Court  of  Equity  ought  not  to  have  been 
opened  to  him. 

The  decree  of  the  Chancellor  should  be 
affirmed. 

JUDGES  CARR  and  GREEN  concurred, 
and  the  judgment  was  affirmed.* 


546        'Commonwealth  v.   Winstons. 

AufiTUSt,  1827. 
Jadflrment— Interest— Error— Amendment— Method  of.  t 

—A  Judgment  Is  rendered  by  default  in  the  Gen- 
eral Court,  upon  motion,  on  a  bond  due  to  the 
Ck)mmon wealth:  but  tbe  clerk.  In  entering  the 
judffment.  only  allows  interest  from  a  date  pos- 
terior to  that,  from  which,  by  the  terms  of  the 
bond,  interest  was  to  run.  This  error  may  be 
amended,  upon  motion  to  the  General  Ck)urt,  at  a 
succeedinsr  term.  1  Rev.  Ck>de,  512,  sec.  106. 
Same— Amendment— Motlon.t— This  power  of  amend- 
ment applies  to  a  motion  as  well  as  to  an  action, 
and  extends  to  the  General  Court. 

This  was  an  appeal  from  the  General 
Court. 

The  whole  case  is  so  fully  discussed  in  the 
opinions  of  the  Judges,  that  any  other 
report  would  be  unnecessary. 

The  Attorney  General,  for  the  appel- 
lant. 

Copland  and  Johnson,  for   the    appellee. 

August  21.     JUDGE  CARR. 

In  June,  1818,  the  Commonwealth  obtained 
a  judgment  against  George  Winston  in  the 
General  Court,  for  $17,993  24  cts.  with  in- 
terest from  the  19th  of  April,  1817.  As  to 
$5,631  80  cts.  part  of  this  judgment,  Win- 
ston appealed,  leaving  $12,361  44  cts.  for 
which  there  was  an  undisputed  judgment 
against  him.  For  this  last  sum  Winston 
obtained  an  act  of  Assembly,  passed  the  2d 
of  March,  1819,  allowing  him  five,  six 
and  seven  years  to  pay  it  off  by  equal  in- 
stalments. To  secure  these  payments,  he 
executed  a  bond,  dated  June  21st,  1819,  with 
two  sureties,  for  the  sum  of  $24,792  88  cts. 
conditioned  to  pay  $4,120  48  cts.  on  the  2d 
of  March,  1824,  and  the  same  sum  on  the 
same  day  of  the  two  following  years,  with 
interest  on  each  instalment   from  the   19th 


♦The  PBB8IDBNT  and  Judge  Coax.teb  abnent 
tAmendmenu.— In  Shipman  v.  Fletcher.  91  Va.  489, 
22  S.  E.  Rep.  458.  Riley.  J.,  who  delivered  the  opin- 
ion of  the  court,  referrinsr  to  S  8451  of  the  Code, 
said  that  the  errors  authorized  to  be  corrected  by 
this  particular  provision  are  misprisions  of  the  clerk 
and  what  may  be  termed  clerical  misprisions  of  the 
court,  and  cites  the  principal  case  to  sustain  the 
proposition.  The  principal  case  is  also  cited  on  this 
subject  in  Eubank  v.  Kails.  4  Leisrh  317.  819.  820: 
Powell  V.  Com..  11  Gratt  824;  Barnes*  Case.  92  Va. 
800.  23 S.  E.  Rep.  784:  Vance  v.  Ravenswood.  etc.,  Ry. 
Co.  (W.  Va.).  44  S  E.  Rep.  4«2:  Alston  v.  Munford.  1 
Fed.  Cas.  681.  See  further  on  the  subject. /oo^no^ 
to  Halley  v.  Baird,  1  Hen.  &  M.  25:  foot-note  to  Comp- 
ton  V.  Cline,  5Qratt.  137;  foot-note  to  Price  v.  Com.. 
88Oratt820:  monographic  note  on  "Amendments'* 
appended  to  Snead  v.  Coleman.  7  Oratt  800. 


of  April,  1817.  The  time  for  the  payment 
of  the  first  instalment  having  passed,  the 
Auditor  gave  Winston  and  his  sureties  no- 
tice, that  a  motion  would  be  made  in  the 
General  Court,  on  the  15th  of  June,  1824, 
for  judgment  against   them    for  that 

547  instalment,  with    interest  *from    the 
19th  of  April,  1817.     On  the    hearing 

of  the  motion,  the  defendants  not  appear- 
ing, judgment  was  rendered  for  the  penalty 
of  the  bond,  to  be  discharged  by  the  pay- 
ment of  $4,120  48  cts.  with  interest  from  the 
second  of  March,  1824,  and  such  other  sums 
as  should  afterwards  appear  due,  on  scire 
facias  being  sued  out.  A  notice  was  given 
by  the  Auditor  to  the  defendants,  that  a 
motion  would  be  made  to  the  succeeding 
General  Court,  to  amend  this  judg-ment;  it 
being  erroneously  entered,  in  this;  that  it 
is  made  to  carry  interest  from  the  second 
of  March,  1824,  instead  of  the  19th  of  April, 
1817,  as  called  for  by  the  bond. 

The  General  Court  overruled  the  motion 
to  amend  the  judgment.  The  Attorney 
General,  for  the  Commonwealth,  excepted 
to  the  opinion,  spreading  the  facts  upon 
the  record,  and  took  an  appeal. 

We  are  to  consider,  whether  in  this  judg- 
ment the  General  Court  erred. 

At  the  common  law,  an  error  committed 
by  the  Court,  not  in  a  point  of  judgment, 
but  such  as  might  be  called  a  misprision 
of  the  Court,  could  be  amended ;  but,  no 
misprision  of  the  clerk  was  amendable 
after  the  term.  8  Co.  157,  Blackmore's 
Case.  By  the  14th  Edw.  3,  chap.  6,  (which 
was  the  first  act  of  amendment)  it  is  en- 
acted, that  by  the  misprision  of  clerks  in 
every  place  wheresoever  it  be,  no  process 
shall  be  annulled  or  discontinued,  by 
mistaking  in  writing  one  letter  or  one 
syllable  too  much  or  too  little,  &c.  but  shall 
be  hastily  amended  in  due  form.  Upon 
this  statute,  many  doubts  seem  to  have 
arisen ;  among  others,  whether  a  word  might 
be  amended;  as  the  statute  speaks  only 
of  a  mistake  in  writing  a  letter  or  syllable 
too  much  or  too  little;  and  it  was  deter- 
mined, that  under  the  statute,  words,  as 
well  as  letters  and  syllables,  might  be 
amended. 

The  most  important  English    statute  on 
this  subject,  is  8th  Hen.    6,  chap.    12,    by 
which  Judges    had  power  to    examine  rec- 
ords, and  in  affirmance  of  judgments, 

548  to  amend  ''all  that  to  them,  in  their 
discretion,     should   seem    to    be   the 

misprision  of  the  clerk. 

In  1753,  6  Stat,  at  Large,  339,  it  was 
enacted,  that  all  the  English  acts  of  jeofail 
and  amendment,  shall  be  in  full  force  in 
this  Dominion  also.  Under  the  statute  of 
8th  Hen.  6,  many  decisions  have  taken 
place  in  England,  drawing  the  line  of  dis- 
tinction between  misprisions  of  the  clerk, 
and  errors  in  judgment.  See  Petric  v.  Han- 
nay,  3  Term  Rep.  659;  Manners,  qui  tam 
V.  Parten,  3  Bos.  &  Pull.  343;  Newcomb  v. 
Green,  1  Wils.  33;  2  Vin.  Abr.  346.  pi.  11; 
372,  pi.  11;  373,  pi.  16;  374,  pi.  20;  Dun- 
bar V.  Hancock,  3  M,  &  Selw.  591;  Short 
V.  Coffin,  5  Burr.  2730.  In  this  last  case, 
the  suit  was  against  A.  as  executor,  and  a 
general  verdict;  but  the  judgment  entered 
de  bonis  propriis.  After  a  writ  of  error  had 
been    brought  in    the   Exchequer,    and    in 
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DuUo  est  erratum  pleaded,  it  was  moved  in 
the  King's  Bench  to  amend;  and  the  Court 
were  all  clearly  of  opinion  to  amend  the 
judgment,  by  making  it  de  bonis  testatoris 
si,  &c.  It  was  objected,  that  this  was  a 
mistake  in  law,  and  cases  cited  to  shew 
that  it  could  not  be  amended.  But,  I/ord 
Mansfield  delivered  the  opinion  of  the 
Court,  ^^That  this  is  not  an  error  in  the 
judgment  of  the  Court  in  point  of  law,  but 
a  mere  mistake  of  the  clerk;"  and  he  re- 
peated at  large  the  case  of  Chapman  v. 
Gale,  from  2d  Lev.  22,  which  was  debt 
against  an  executor,  who  pleaded  fully 
administered,  and  verdict  and  judgment  for 
the  plaintiff,  which  was  entered  generally ; 
and  thereupon  error  was  brought,  and  it 
was  assigned,  that  the  judgment  should 
have  been  de  bonis  testatoris  si,  &c.  But, 
fipon  the  affidavit  of  the  attorney,  that  he 
gave  the  clerk  instructions  to  enter  it  up 
according  to  the  plea,  and  that  it  was  a 
mere  mistake  of  the  clerk,  *4t  was  amended 
as  a  misprision  of  the  clerk." 

If  the  case  at  bar  were  to  be  decided 
under  the  English  statutes,  there  could 
be  no  doubt  that  the  case  just  cited 
would  be  considered  a  full  and  clear 
authority;    indeed,   a   stronger    case   than 

ours.  There,  the  whole  effect  of 
549      the  ^judgment  was   changed    by   the 

amendment.  Still,  as  the  record 
shewed  that  the  suit  was  against  the  de- 
fendant as  executor,  and  the  verdict  in  the 
same  character,  and  the  attorney  swore 
that  his  instructions  were  to  enter  the 
judgment  according  to  the  plea,  it  was  ap- 
parent, that  the  mistake  was  the  clerk's, 
and  as  such,  it  was  amendable. 

In  the  case  before  us,  it  was  contended, 
that  the  doctrine  of  amendments  did  not 
Appij«  because  this  was  a  motion,  and  not 
an  action.  But  I  can  see  no  ground  for 
the  distinction.  The  questions  in  such 
cases  always  are,  i^hether  the  mistake  is 
clerical,  and  whether  there  is  any  thing  in 
the  record,  by  which  the  error  can  be  safely 
corrected;  and  if  these  be  answered  alfirma- 
tive'ly,  whether  it  be  a  suit  or  a  motion, 
the  reason  and  the  law  are  the  same.  In 
our  case,  there  was  a  bond  for  the  money, 
with  interest  from  the  19th  of  April,  1817. 
The  notice  informed  the  defendants,  that  a 
motion  would  be  made  for  judgment  on  the 
bond,  with  interest  from  this  date.  The 
defendants  made  no  defence;  thereby  ad- 
mitting the  justice  of  the  claim.  The 
judgment  is  entered  for  the  penalty;  but, 
when  the  clerk  came  to  state  the  sum  by 
whrich  it  might  be  discharged,  he  sets  it 
down  as  S4,120  48,  with  interest  from  the 
2d  day  of  March,  1824,  instead  of  from  the 
19th  of  April,  1817;  and  evidence  was 
offered  to  the  Court  (and  improperly  rejected 
by  them,  I  think)  to  prove  by  the  oath  of 
the  Auditor  and  the  clerk,  that  instruc- 
tions were  given  to  enter  the  judgment 
agreeably  to  the  condition  of  the  bond, 
with  interest  on  the  instalment  from  the 
19tb  of  April,  1817,  and  that  the  entry 
actually  made,  was  so  made  through  the 
inadvertency  and  mistake  of  the  clerk. 
These  facts  leave  no  rational  ground  for 
doubt.  They  shew  the  mistake  to  have 
been  clerical;  and  they  give  the   safe   and 


sure  guides,  by  which  to  correct  the  mis- 
prision. 

But,  it  is  said,  that  the  English  statutes 

were    not   in    force    here,    when    this  case 

arose;  and  that  is  very    true.     I    consider, 

however,  that  by  the    statute  of  1753,  they 

were   incorporated    into  our  laws,  as 

550  much  as    if  they  had  been  ^repeated 
verbatim;  and    that     they    were    not 

repealed  by  the  subsequent  declaration, 
that  British  statutes  (as  such)  should  no 
longer  be  in  force  here;  but  that  they  were 
repealed  by  the  clause  in  the  revisal  of 
1819,  declaring  that  all  laws,  not  included 
in  that  revisal,  should  be  repealed.  It  was 
by  no  means,  however,  the  intention  of 
the  enlightened  board  of  revisers,  to  take 
away,  or  to  curtail,  the  salutary  power  of 
amendment,  so  long  exercised  by  the 
Courts.  Accordingly,  they  inserted  in  the 
revisal  a  clause  to  the  following  effect: 
"Where,  in  the  record  of  any  judgment  or 
decree  of  any  Superior  Court  of  Law  or 
Equity,  there  shall  be  any  mistake,  mis- 
calculation, or  misrecital,  of  any  sum  or 
sums  of  money,  tobacco,  wheat  or  other 
such  thing,  or  of  any  name  or  names,  and 
there  shall  be  among  the  record  of  the  pro- 
ceedings, in  the  suit  in  which  such  judg- 
ment or  decree  shall  be  rendered,  any  ver- 
dict, bond,  bill,  note,  or  other  writing  of 
the  like  nature  or  kind,  whereby  such 
judgment  or  decree  may  be  safely  amended ; 
it  shall  be  the  duty  of  the  Court  in  which 
such  judgment  shall  be  rendered,  and  of 
the  Judge  thereof  in  vacation,  to  amend 
such  judgment  or  decree  thereby,  accord- 
ing to  the  very  truth  and  justice  of  the 
case;  the  opposite  party  having  notice, 
&c."  1  Rev.  Code,  512,  sec.  108.  This  is 
the  law  by  which  we  must  decide  this  case. 

It  is  objected,  first,  that  the  General 
Court  is  not  within  the  words  of  the  law. 
Secondly,  That  the  misprision  is  not  one  of 
those  declared  amendable  by  the  law. 

With  respect  to  the  first,  the  statute 
itself  declares,  that  for  removing  all  doubts 
concerning  the  Courts  to  which  this  act 
may  apply,  all  things  herein  contained,  not 
restricted  by  their  nature,  or  by  express 
provision,  to  particular  Courts,  shall  be 
the  rules  of  decision  and  proceeding  in  all 
Courts  whatsoever  within  this  Common- 
wealth. We  must  enquire,  then,  whether 
the  clause  concerning  amendments,  either 
by  its  nature  or  its  express  words,  be  so 
restricted  as  not  to  embrace  the  General 
Court. 

551  *It    was    not,    and    it    could  not  be 
contended,  that  there  was  any    thing 

in  the  nature  of  the  power  of  amendment, 
which  rendered  it  inapplicable  to  the  Gen- 
eral Court.  On  the  contrary,  if  there  be 
one  Judicial  tribunal,  to  which  this  power 
is  more  necessary  than  another,  I  should 
think  the  General  Court  would  be  that  very 
tribunal.  I  must  be  understood  to  say 
this,  not  in  reference  to  the  members  of 
that  Court,  (for  whom  I  have  the  highest 
respect,)  but  to  its  constitution,  the  nature 
of  the  business  before  it,  the  dispersed  situ- 
ation of  the  Judges,  and  the  shortness  of  the 
sessions,  &c.  It  was  strongly  contended, 
however,  that  by  the  express  words  of  the 
law,  the  General  Court  was  excluded ;  **any 
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Superior  Court  of  Law  or  Equity."  Our 
laws  divide  the  Courts  into  two  classes,  as 
to  grade,  Superior  and  Inferior.  To  one 
or  other  of  these  classes,  every  Court  in 
the  Commonwealth  must  belong.  The 
County  and  Corporation  Courts  are  called 
in  various  acts,  the  Inferior  Courts,  and 
all  above  them,  the  Superior  Courts.  That 
the  General  Court  is  above  them,  no  one 
will  deny.  Thus,  in  the  general  classifica- 
tion, the  General  Court,  so  far  from  being 
excluded,  is  expressly  included  by  the 
terms,  ** any  Superior  Court  of  Law."  But, 
there  are  many  particular  laws,  which,  in 
their  provisions,  most  clearly  take  in  the 
General  Court,  by  the  terms  Superior 
Courts.  Thus,  the  act  concerning  counsel 
or  attorn ies,  passed  in  1792,  long  before  the 
existence  of  the  Circuit  Court  system, 
enacts  that  before  any  person  shall  be 
licensed  to  practice  law,  he  shall  produce 
to  those  authorised  to  examine,  &c.  a  cer- 
tificate, &c.  and  three  of  the  Judges  of  the 
Superior  Courts,  upon,  Ac,  may  grant  ^o 
such  person  a  license  to  practice  law,  in 
the  Superior  and  Inferior  Courts  of  this 
Commonwealth.  Again,  **Connsel  who 
prosecute  in  an  Inferior  Court,  shall  not  be 
permitted  to  appear  in  a  Superior  Court," 
Ac.  Again.  **If  any  suit  shall  be  dis- 
missed for  non-attendance  of  an  attorney 
practising  either  in  the  Superior  or  In- 
ferior Courts,"  &c.  Now,  surely,  it  will 
not  be  for  a  moment  doubted, 
552  "that  in  all  these  cases  (and  many 
others  might  no  doubt  be  cited.)  the 
General  Court  and  its  Judges  are  compre- 
hended in  the  terms  Superior  Courts  of 
Law.  We  see,  then,  that  both  by  the  na- 
ture of  the  power,  and  the  words  of  the 
grant,  the  General  Court  so  far  from  being 
excluded,  is  directly  included.  Nor  does  it 
render  this  construction  at  all  doubtful, 
that  in  another  part  of  the  clause,  the 
power  is  given  to  the  ^  ^Court  in  session  or 
the  Judge  thereof  in  vacation."  Reddendo 
singula  singulis,  all  appearance  of  ob- 
scurity or  absurdity  is  avoided.  The  Gen- 
eral Court,  the  Circuit  Courts,  and  the 
Chancery  Courts,  may  amend ;  and  every 
Judge  who  has  a  particular  Court  or  Courts, 
may,  for  errors  in  his  Courts,  amend  in 
vacation. 

But,  secondly,  it  is  contended,  that  the 
misprision  here,  though  clearly  (as  has  been 
shewn)  clerical,  is  not  within  the  law,  be- 
cause it  is  neither  a  *  ^mistake,  miscalcula- 
tion, or  misrecital,  of  any  sum  or  sums  of 
money,  tobacco,  wheat,  or  other  such 
thing',  or  of  any  name  or  names." 

We  must  recollect,  1st,  that  this  is  a  law 
of  jeofails  and  amendment,  and  therefore  to 
be  liberally  construed.  2d.  That  whereas, 
under  the  English  statutes  of  amendment, 
misprisions  of  the  clerk  only  could  be 
amended;  under  ours,  mistakes  of  the  Court 
also  in  every  thing  except  matters  of  judg- 
ment may  be  amended;  which  is  strong  to 
shew,  that  the  law  did  not  mean  to  curtail 
the  power,  which  had  so  long  existed. 
For,  it  would  be  most  strange  to  suppose, 
that  the  Legislature,  while  extendincr  the 
power  to  mistakes  of  the  Court,  could  mean 
to  withdraw  from  it  any  mistake  of  the 
clerk.  The  clear  meaning  of  the  law, 
then,  in  my   judgment,  is,  that    any    mis- 


prision of  the  clerk,  (or  mistake  of  the 
Court,  not  touching  a  matter  of  judgment,) 
may  be  amended,  provided  the  record  fur- 
nishes the  means,  whether  bond,  bill,  note 
or  other  thing,  by  which  the  amendment 
may  be  safely  made;  and  the  terms  mis- 
take, miscalculation  or  misrecital,  Ac,  are 
put  rather  for  example,  and  as  compre- 
hending those  misprisions  which  commonly 
happen,    than    as  restrictions  on  the 

553  power   of  *the  Court.    If   the   clerk, 
in  this  case,  had  mistaken  the    name 

of  a  party,  or  the  sum,  there  could  be  no 
question  of  the  power  of  the  Court  to 
amend.  Has  he  not,  in  effect,  and  in  rea- 
son, mistaken  the  sum?  By  the  bond  and 
the  notice,  the  judgment  should  have  been 
for  the  instalment  of  $4,120  48,  and  $1,000 
(within  a  trifle)  for  interest  prior  to  the 
date  of  the  bond.  By  the  error  of  the 
clerk,  this  $1,000  is  omitted.  Is  not  this  a 
mistake,  and  a  capital  mistake  too,  in  the 
sum?  To  say  that  such  misprision,  is  not 
within  the  meaning  of  the  law,  is  to  stick 
in  the  letter,  to  disappoint  the  intention  of 
the  Legislature,  and  to  construe  this  stat- 
ute as  strictly  as  if  it  was  a  capital 
offence,  instead  of  a  misprision  of  the  clerk, 
which  was  the  subject. 

I  am  of  opinion,  that  the  judgment  of 
the  General  Court  be  reversed,  and  such 
judgment  entered  as  they  should  have 
entered. 

JUDGE  GREEN. 

Amendments  after  the  term  were  allowed 
in  very  few  cases  at  the  common  law.  In 
a  few  cases,  however,  they  were  permitted* 
as  in  case  of  a  mistake  in  the  recital  of  a 
writ,  the  entry  of  an  essoign,  or  of  a  con- 
tinuance; all  of  which  were  palpable  mis- 
takes, amendable  by  other  parts  of  the 
record  susceptible  of  no  doubt.  These  were 
allowed  to  be  amended,  because  they  were 
considered  to  be  the  misprisions  of  the 
Court.  Blackamore's  Case,  8  Co.  156,  b. 
Such  an  amendment  as  is  proposed  in 
this  case,  whether  it  was  considered  aa 
misprision  of  the  Court  or  of  the  clerk, 
could  not,  after  the  term  at  which  the 
judgment  was  rendered,  be  amended  at  com- 
mon law.  Before  the  statutes  of  amend- 
ment, no  misprision  of  a  clerk  could  be 
amended ;  and  those  statutes  applied  only 
to  the  cases  of  clerical  misprisions.  The 
first  of  those  was  that  of  the  14th  of  Edw. 
3,  ch.  6;  and  the  most  important,  that  of 
8th  Hen.  6,  cb.  12.  It  was  under  the 
authority  of  these   statutes,  and    not 

554  by   force  *of   the   principles    of  the 
common  law,  that  amendments   were 

made  in  the  cases  cited  by  the  Attorney 
General,  although  the  statutes  are  not 
directly  referred  to. 

In  1753.  6  Hen.  Stat,  at  Large,  339,  the 
Legislature  of  Virginia  adopted  in  masa 
all  the  statutes  of  jeofails  and  amendments 
in  force  in  England;  of  which,  those  in 
force  in  England  before  the  4th  of  James. 
1,  were,  before  the  passing  of  this  act  of 
Assembly,  in  force  here;  and  all  those 
statutes  applied  to  the  proceedings  in  all 
our  courts  of  record.  These  statutes  of 
England,  so  adopted  by  our  act  of  1753, 
although  not  re-enacted  in  form  by  the 
General  Assembly,  continued  in  force  here, 
until  the  1st  of  January,  1820.    The   act  of 
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1792,  declaring  that  no  act  of  Parliament 
shonld  have  any  force  here,  waa  only  in- 
tended to  abrogate  the  acta  of  Parliament 
passed  before  the  4th  of  James  1 ;  which 
were,  until  abrogated  by  the  act  of  1792, 
always  in  force  here,  as  declared  by  the 
resolution  of  the  Convention  of  1776.  But, 
the  act  of  1792  did  not  abrogate  the  stat- 
utes which  had  been  adopted  and  virtually 
incorporated  into  our  code  of  laws,  by  an 
act  of  Assembly.  These  statutes  of  amend- 
ment, however,  ceased  to  operate  here  on 
the  Ist  of  January,  1820,  when  the  laws 
enacted  at  the  last  revisal  took  effect,  by 
one  of  which,  all  laws,  not  published  in 
that  Code,  were  repealed ;  and  consequently 
the  act  of  1753,  was  thereby  repealed.  The 
only  statute  of  amendment,  therefore,  now 
in  force  here,  is  that  of  1819,  ch.  128;  the 
lOStb  section  of  which  contains  the  only 
provision  which  can  apply  to  the  case  at 
bar.  That  provides,  ^*When  in  the  record 
of  any  judgment  or  decree  of  any  Superior 
Court  of  Law  or  Equity,  there  shall  be 
any  mistake,  miscalculation,  or  misrecital 
of  any  fum  or  sums  of  money,  tobacco, 
wheat,  or  any  other  such  thing,  or  uf  any 
name  or  names,  and  there  shall  be  among 
the  record  or  proceedings  in  the  suit  in 
which  such  judgment  or  decree  shall  be 
rendered,  any  verdict,  bond,  bill,  note,  or 
other  writing  of  the  like  nature  or  kind, 
whereby  such  judgment  or  decree  may 
be  safely  amended,  it  shall  be  the 
555  *duty  of  the  Court  in  which  such 
judgment  shall  be  rendered,  and  of 
the  Judge  thereof  in  vacation,  to  amend 
such  judgment  or  decree  thereby,  according 
to  the  very  truth  and  justice  of  the  case ; 
provided  the  opposite  party  have  notice," 
Ac. 

The  statute  does  not,  (as  did  the  former 
laws)  confine  the  power  to  amend,  to  mis- 
takes, &c.  made  by  the  clerk  only;  but, 
extends  to  those  also  made  by  the  Court,  if 
they  be  not  errors  in  the  judgment  of  the 
Court,  but  only  in  the  sum,  name  or 
quantity,  which  indeed  would  be  properly 
clerical  mistakes,  in  the  Court  reducing  its 
judgments  to  writing.  The  questions,  in 
this  case,  are,  whether  this  statute  extends 
to  judgments  of  the  General  Court;  and  if 
it  does,  whether  the  mistake  in  question  is 
such  as  can  be  amended  under  the  statute. 

The  terms  **Superior  Court  of  Law  or 
Equity,"  seem  to  me  to  embrace,  in  their 
natural  import,  all  the  Courts,  except  the 
County  and  Corporation  Courts,  and  were 
probably  used  as  the  most  comprehensive 
expression  to  distinguish  these  Superior 
from  those  Inferior  Courts.  The  provisions 
that  it  shall  be  the  duty  of  the  Court,  and 
of  the  Judge  thereof  in  vacation,  to  amend, 
does  not  necessarily  contradict  this  con- 
struction ;  for,  taken  distributively,  it  ap- 
plies to  all  the  Superior  Courts,  when  in 
session,  and  to  the  Judge  thereof  in  vaca- 
tion, where  the  Court  consists  of  one 
Judge.  In  the  latter  case,  the  amendment 
may  be  made  as  conveniently  and  as  safely 
in  vacation,  as  in  term  time;  but  not  in 
the  former.  I  am  the  more  induced  to 
adopt  this  construction  of  the  statute,  by 
the  consideration,  that  when  it  was 
enacted,  the  former  laws  authorising  such 
amendments,  then  in  force  and    applicable 


to  all  Courts,  were  repealed,  and  the  effect 
of  many  statutes  condensed  into  this  one, 
only  a  little  enlarged  in  some  respects,  and 
restrained  in  others.  I  cannot  think  it 
was  intended  to  take  from  the  Courts,  con- 
sisting of  many  Judges,  a  power  which 
they  before  had;  and  to  refuse  to  the  Gen- 
eral Court  in  term,  a  power  to  amend 

556  their  judgment,  ^confided  to  a  single 
Judge  of  that  Court    in    vacation,  in 

respect  to  a  judgment  in  a  Superior  Court 
of  Law  for  a  county. 

I  do  not  think  that  the  admission  of  the 
Attorney  General  upon  the  record,  that  the 
judgment  was  satisfied,  can  receive  the 
construction  contended  for  by  the  appellee, 
and  be  a  bar  to  the  motion  to  amend.  It 
was  an  acknowledgment,  that  all  which 
could  be  claimed  under  that  judgment  as 
it  was,  had  been  paid;  but  whether  volun- 
tarily or  coercively,  does  not  appear.  If 
a  coercive  payment  would  bar  any  further 
remedy  upon  the  judgment,  the  fact  should 
have  been  alleged  and  pioved  by  the  ap- 
pellee. 

Under  the  statutes  in  force  before  the 
1st  of  January,  1820,  the  mistake  made  in 
this  judgment,  being  a  misprision  of  the 
clerk,  might  have  been  amended,  8th  Hen. 
6,  ch.  12,  sec.  2;  and  although  the  entry  of 
the  judgment  was  signed  by  the  presiding 
Judge,  it  would  have  been  considered  as  a 
clerical  mistake.  The  statute  of  Hen.  6th, 
above  cited,  authorises  the  Courts  *4o 
amend,  in  affirmance  of  judgment,  all  that 
in  their  discretion  seemeth  to  be  misprision 
of  the  clerks."  Under  this  act,  a  judg- 
ment entered  on  the  records  of  our  old  Dis- 
trict Courts,  and  signed  by  the  presiding 
Judge,  was  amended  by  the  Court  at  a  sub- 
sequent term,  and  the  amendment  sanc- 
tioned by  the  Court  of  Appeals.  Gordon 
V.  Frazer,  2  Wash.  130.  This  could  only 
have  been  properly  done,  on  the  ground  that 
it  was  a  misprision  of  the  clerk;  and  the 
paper  by  which  the  judgment  was  amended, 
was  the  bond  on  which  the  suit  was 
brought,  and  the  endorsements  thereon, 
which  were  considered  as  a  part  of  the 
bond,  and  the  credits  also  endorsed  upon 
the  bond.  The  constiuction  given  by  the 
English  Courts  to  the  statutes  of  amend- 
ment, required  that  there  should  be  some- 
thing to  amend  by ;  and  if  there  were, 
then  a  judgment,  as  well  as  any  other  part 
of  the  record,  might  be  amended.  Tidd's 
Prac.  246-247;  cases  cited  in  2  Vin.  Abr. 
309,  F. 

557  *Some  of   the   subsequent  cases  in 
this  Court   seem    to  have   shaken  the 

authority  of  the  case  in  Washington;  the 
first  of  which  was  that  of  Vaughan  & 
Field  v.  Freeland,  in  a  note,  2  Hen.  & 
Munf.  477;  in  which  the  judgment  was  re- 
versed, because  it  had  been  amended  after 
the  term.  The  verdict  was  erroneously 
entered  on  the  record  book  signed  by  the 
Judge;  and  this  error  was  corrected  by 
amending  the  entry,  so  as  to  conform  to 
the  real  finding  of  the  jury.  In  this  case, 
there  was  a  paper,  not  only  in  the  record, 
but  an  indispensable  part  of  the  record,  by 
which  a  palpable  error  of  the  clerk  might 
be  corrected,  as  by  the  bond  in  Gordon  v. 
Frazer;  and  J  cannot  but  think,  that  the 
case   of    Gordor    v.    Frazer    is      the    best 
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authority;  especially,  as  Judge  Tucker,  in 
Cogbill  V.  Cogbill,  expressed  his  dissatis- 
faction with  the  case  of  Vaughan  &  Field 
V,  Freeland. 

The  cases  of  Ualley,  &c.  v.  Baird,  &c, 
1  Hen.  &  Munf.  25,  and  Cogbill  v.  Cog- 
.bill,  2  Hen.  &  Munf.  478,  do  not  conflict 
with  Gordon  v.  Frazer.  In  the  first,  the 
District  Court  set  aside  in  toto  an  oOice 
judgment,  which  stood  confirmed,  and  was 
final  at  a  preceding  term ;  and  reinstated 
the  suit,  and  sent  it  to  the  rules  for  new 
proceedings.  This  was  not  an  amendment, 
but  an  annihilation  of  the  judgment.  In 
Cogbill  V.  Cogbill,  the  Court  refused  to 
allow  an  amendment,  by  correcting  the 
order  in  the  record  by  the  minutes  of  the 
clerk,  a  material^  part  of  the  minute  being 
omitted  in  the  order.  But  it  is  observa- 
ble, that  one  of  the  three  Judges  who  sat 
in  that  case,  dissented,  and  that  the  min- 
utes of  the  clerk  are  not  a  part  of  the 
record  as  a  bond  is,  at  least  to  some  pur- 
poses, and  especially  to  amend  by.  I  con- 
clude, that  the  mistake  in  the  entry  of  the 
judgment,  sought  to  be  amended  in  this 
case,  was  not  an  error  in  the  judgment  of 
the  Court,  but  a  clerical  mistake  in  record- 
ing the  judgment  of  the  Court;  and  at  all 
events,  it  was  competent  to  the  Court,  in 
which  the  judgment  waa  rendered,  to  de- 
cide upon  motion,  whether  it  was  an 
558  error  in  the  *judgment  of  the  Court, 
or  a  mistake  in  the  entering  of  the 
judgment. 

It  only  remains  to  enquire,  whether  this 
mistake,  if  it  was  clerical,  could  be 
amended  by  entering  the  judgment  now,  as 
it  ought  to  have  been  originally  entered, 
according  to  the  condition  of  the  bond.  I 
have  already  observed,  that  no  amendment 
can  be  made  but  by  virtue  of  the  statute  of 
1819,  and  in  such  cases  as  were  allowed  by 
the  common  law,  of  which  this  is  not  one. 
The  question  is,  whether  a  mistake  as  to 
the  date  at  which  interest  shall  commence, 
is  amendable  under  this  statute. 

Upon  a  strictly  literal  construction  of 
the  terms  of  the  108th  section,  compared 
with  the  103d  section,  which  prescribes  the 
effect  of  a  verdict  in  curing  errors  in  the 
previous  proceedings,  it  might  be  very  well 
doubted,  whether  it  authorized  the  amend- 
ment of  a  mistake  ^4n  the  day,  month  ot 
year;*'  especially  if  the  difference  in  the 
phraseology  of  the  two  sections  could  be 
considered  as  designed  by  the  Legislature. 
The  103d  section  provides  for  a  mistake  in 
the  declaration  or  pleading  of  *^the  day, 
month  or  year,'*  as  well  as  of  **the  chris- 
tian name  or  surname  of  either  party,  sum 
of  money,  or  quantity  of  merchandize,  (the 
name,  sum,  time,  or  quantity,  being  right 
in  any  part  of  the  proceedings  or  record  ;"} 
and  the  108th  section  provides  only  for  the 
** mistake,  miscalculation  or  misrecital,  of 
any  sum  or  sums  of  money,  tobacco,  wheat, 
or  any  such  thing,  or  of  any  name  or 
names;"  omitting  the  case  of  a  mistake  in 
**the  day,  month  or  year,**  provided  for  in 
the  103d  section.  I  can,  however,  see  no 
possible  reason  to  induce  the  Legislature  to 
make  a  distinction,  in  this  respect,  between 
the  effect  of  a  verdict,  in  amending  an  error 
in  the  previous  proceedings  as  to  time,  and 
the  amending  of  such  a  mistake  in  a  judg- 


ment. The  law  requiring  in  both  cases 
some  authentic  document  in  the  record  to 
amend  by,  I  consider  both  sections  to  have 
intended  to  produce  the  same  effect;  the 
one,  upon  the  proceeding  before  the  ver- 
dict; the   other,  upon    the  judgment, 

559  by   remedy     in    **clerical    '^mispris- 
ions,"    whether    committed    by    the 

clerk,  the  parties,  or  the  Court,  where  there 
was  any  thing  in  the  record,  by  which  it 
could  be  safely  corrected.  The  difference 
in  the  phraseology  is  accounted  for  by  the 
fact,  that  the  two  sections  were  drafted 
at  different  times,  and  by  different  hands; 
the  108th  being  a  new  provision  recom- 
mended by  the  revisors,  and  which  was 
necessary  to  obviate  the  effect  of  the  repeal 
of  the  former  statutes  of  amendment,  and 
of  the  decision  in  Vaughan  &  Field  v. 
Freeland.  The  statutes  of  amendment  and 
jeofails  have  always  received  a  liberal  con- 
struction ;  and  when  the  judgment  is  for  a 
sum  of  money,  with  interest  thereon  from 
a  time  past,  and  there  is  a  mistake  in  stat- 
ing the  time  when  interest  shall  com- 
mence, it  may  be  fairly  considered  as  a 
mistake  in  the  sum  of  money  adjudged ; 
the  interest  being  a  constituent  part  of  the 
debt  recovered,  as  much    as   the  principal. 

I  think  the  Court  ought  to  have  amended 
the  judgment,  according  to  the  terms  of  the 
bond. 

JUDGE  CABELL. 

On  the  21st  of  June,  1819,  George  Win- 
ston, James  Winston  and  Pleasant  Winston, 
executed  their  bond  to  James  P.  Preston, 
Governor  of  the  Commonwealth,  in  the 
penal  sum  of  $24,722  88,  with  condition  to 
be  void  if  the  said  George  Winston  should 
pay  the  following  sums  of  money,  at  the 
following  periods,  viz:  $4,120  48,  on  or  be- 
fore the  2d  day  of  March,  1824,  with  in- 
terest thereon  from  the  19th  day  of  April, 
1817,  till  paid;  $4,120  48,  on  or  before  the 
2d  day  of  March,  1825,  with  interest  thereon 
from  the  said  19th  day  of  April,  1817,  till 
paid;  and  the  sum  of  $4,120  48.  on  or  be- 
fore the  2d  day  of  March,  1826,  with  in- 
terest thereon  from  the  said  19th  day  of 
April.  1817. 

The  period  for  the  payment   of   the   first 

instalment     having    passed,    the    Auditor 

gave     the    Winstons    notice,    that  a 

560  ^motion  would  be  made  against  them 
in  the  General    Court,  on   the  15th  of 

June,  1824,  for  a  judgment  on  the  said 
bond,  because  of  the  breach  of  the  condi- 
tion thereof,  in  this,  that  the  said  George 
Winston  had  not  paid  the  first  instalment, 
$4,120  48,  with  interest  thereon  from  the 
19th  of  April,  1817. 

The  Winstons  neither  appeared,  nor 
made  any  defence  against  the  said  motion ; 
whereupon,  a  judgment  was  entered  against 
them  on  the  16th  of  June,  1824,  for  the 
penalty  of  the  bond,  to  be  discharged  by 
the  payment  of  $4,120  48,  with  interest 
thereon  from  the  2d  of  March,  1824,  till 
paid,  and  the  costs;  and  such  other  sum  or 
sums  of  money  as  should  thereafter  appear 
to  be  due,  upon  suing  out  a  scire  facias, 
and  assififning  new  breaches. 

At  the  succeeding  General  Court,  viz:  on 
the  20th  of  November,  1824,  and  in  pur- 
suance of  notice  given  to  the  Winstons,  the 
Auditor  of  Public  Accounts,  on    behalf   of 
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the  Commonwealth,  made  a  motion  to  the 
General  Court,  to  amend  the  judgment 
aforesaid,  because  it  had  been  erroneously 
entered,  in  this,  that  is  was  made  to  carry 
interest  from  the  2d  day  of  March,  1824, 
instead  of  the  19th  of  April,  1817. 

On  the  trial  of  the  motion,  it  was  ad- 
mitted that  the  judgment  sought  to  be 
amended,  had  been,  previously  to  the 
notice  and  motion,  fully  satisfied  as  to  the 
wnole  amount  in  the  said  judgment 
specified.  The  Attorney  General  then 
offered  to  prove  by  the  Auditor  of  Public 
Accounts,  and  the  clerk  of  the  General 
Court,  that  the  said  clerk  had  received  no 
directions,  either  from  the  General  Court, 
the  Auditor,  or  the  Attorney  General,  to 
enter  the  judgment  in  any  manner  variant 
from  the  condition  of  the  bond;  but  that 
his  instructions  were,  to  enter  the  same 
agreeably  to  the  said  condition,  with  in- 
terest on  the  instalment  for  which  the  said 
judgment  was  rendered,  from  the  19th  of 
April,  1817;  and  that  the  entry  of  the  said 
judgment,  with  interest  from  the  2d  day  of 
March,  1824,  was  made  by  the  said  clerk, 
through  inadvertence  and  mistake. 
561  But.  the  Court  'refused  to  receive  the 
evidence  of  the  Auditor  and  of  the 
clerk  to  that  effect;  and  overruled  the  mo- 
tion for  the  amendment. 

The  correctness  of  that  decision  is  now 
to  be  considered. 

At  the  common  law,  as  well  the  judg- 
ment of  the  Court,  as  any  other  part  of  the 
record,  may  be  amended,  during  the  same 
term  in  which  the  entry  was  made ;  for, 
during  the  term,  the  record  is  in  the  breast 
of  the  Judges,  and  not  in  the  roll. 
Co.  Litt.  260;  5  Co.  74,  b. ;  8  Co.  156,  b. 
But,  at  the  common  law,  amendments  were 
rarely  admitted  after  the  term.  They 
were  confined  to  those  cases,  where  the  act 
complained  of  could  be  considered  the 
misprision  of  the  Court  itself,  in  the 
form  of  the  entry,"  and  where  the  mistake 
was  amendable  by  other  parts  of  the  rec- 
ord, which  admitted  of  no  doubt ;  such  as 
'*a  fault  of  entry  of  a  continuance,  or  of  an 
easoign,  or  misrecital  of  the  original  writ. 
8  Co.  156,  b.  But  at  common  law,  there 
could  be  no  amendment  after  the  term, 
where  the  act  complained  of  was  the  mis- 
prision of  the  clerk.  8  Co.  156,  b.  The 
statutes  of  the  14th  of  Edw.  3d,  ch.  6, 
and  of  the  8th  of  Hen.  6,  ch.  12,  were  made 
to  remedy  this  evil.  The  last  of  these 
statutes  declares,  that  the  Courts  shall  have 
power  to  reform  and  amend,  in  affirmance 
of  judgments,  *'all  that  to  them,  in  their 
discretion,  seemeth  to  be  the  misprision  of 
the  clerks."  8  Co.  157.  These  statutes 
were  always  in  force  in  this  country ;  but, 
they  were,  moreover,  together  with  all  the 
other  British  statutes,  '^commonly  called 
statutes  of  Jeofails,"  adopted  bv  our  Leg- 
islature, in  the  year  1753,  (6  Hen.  Stat,  at 
Large,  339,)  '^forsomuch  thereof  as  relates 
to  any  mispleading,  Jeofail,  and  amend- 
ment;'* and  they  applied  to  the  proceed- 
ings of  all  our  Courts  of  record.  They 
were  not  affected  by  the  act  of  1792,  (13 
Hen.  Stat,  at  Large,  234,)  declaring  that  no 
British  statutes  should  have  any  force  or 
authority  in  this  Commonwealth.  For, 
that  act  was  manifestly  intended    to  apply 


to  such   British    statutes,    as  had    been  re- 
ferred   to    by    the  ordinance    of   the 

562  Convention  of  1776,  (9  Hen.  Stat.    *at 
Large,  127, )  which  were  such  as    had 

always  been  in  force  here,  and  not  to  such 
as  had,  by  previous  acts  of  our  Legisla- 
ture, been  expressly  adopted,  and,  *as  it 
were,  incorporated  into  our  Code  of  Stat- 
ute Law.  But  they  were  repealed  by  the 
act  of  1819,  (1  Rev.  Code,  16,)  because  they 
were  not  included  in  the  late  publication  of 
the  laws. 

It  was  not,  however,  the  intention  of  the 
Legislature,  tu  leave  us  exposed  to  the 
inconveniences  of  the  limited  powers  of 
amendment  given  by  the  common  law.  In 
repealing  the  British  statutes  of  amend- 
ment, they  adopted  a  provision  more  exten- 
sive than  any  in  the  British  statutes.  That 
provision  is  to  be  found  in  the  108th  section 
of  the  128th  chapter  of  the  act  of  1819,  (1  Rev. 
Code,  512;)  and  it  declares,  that  ** where  in 
the  record  of  any  judgment  or  decree  of 
any  Superior  Court  of  Law  or  Equity, 
there  shall  be  any  mistake,  miscalculation, 
or  misrecital  of  any  sum  or  sums  of 
money,  tobacco,  wheat  or  other  such  thing, 
or  of  any  name  or  names,  and  there  shall 
be  among  the  record  of  the  proceedings  in 
which  such  judgment  or  decree  shall  be 
rendered,  any  verdict,  bond,  bill,  note,  or 
other  writing  of  the  like  nature  or  kind, 
whereby  such  judgment  or  decree  may  be 
safely  amended,  it  shall  be  the  duty  of  the 
Court  in  which  such  judgment  shall  be 
rendered,  and  the  Judge  thereof  in  vaca- 
tion, to  amend  such  judgment  or  decree 
thereby,  according  to  the  very  truth  and 
justice  of  the  case,  provided  the  opposite 
party,  Ac.  shall  have  reasonable  notice, 
Ac." 

The  British  statutes  of  amendment  ex- 
tended only  to  misprisions  of  the  clerk ; 
whereas,  our  new  statute  extends  to  those 
of  the  Court  also ;  not  indeed,  to  errors  in 
the  judgment  of  the  Court,  in  point  of 
law,  but  to  mistakes  of  the  Court,  in  the 
sum,  name  or  quantity;  which  may  be  re- 
garded as  clerical  misprisions  of  the  Court, 
in  reducing  its  judgment  to  writing. 

But,  before  we  proceed  to  consider  the 
correct  construction  of  the  act  of  1819,  con- 
cerning amendments,  which  do  not  take 
effect  till  January,  1820,  it  will  be  nse- 

563  ful    to   consider  *the    nature   of    the 
error  complained  of   in  this  case,  and 

the  power  of  amending  it,  under  the  laws 
that  were  in  force  here,  prior  to  the  1st  Jan- 
uary, 1820. 

The  motion  on  which  the  original  judg- 
ment was  rendered,  was  a  summary  proceed- 
ing, in  which  the  Court  were  authorised  to 
give  a  judgment,  without  the  formality  of 
pleadings  in  writing.  No  declaration  was 
required  from  the  plaintiff,  nor  any  bail, 
nor  plea  from  the  defendants.  The  plain- 
tiff was  entitled  to  a  judgment  according 
to  the  proofs  adduced.  The  notice  in- 
formed the  defendants,  that  the  plaintiff 
demanded  the  first  instalment,  with  in- 
terest thereon  from  the  19th  of  April, 
1817.  The  bond  itself  expressly  bound 
them  to  pay  interest  from  that  time,  and 
was,  of  itself,  sufficient  evidence  to  au- 
thorise and  require  a  judgment  for  interest 
thereon,  from  that  time,  unless   controlled 
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by  countervailing  testimony.  The  record 
states,  that  on  the  trial  of  the  motion,  the 
defendants  "were  called,  but  came  not;" 
and  entry  which,  in  a  summary  proceeding 
like  this,  necessarily  implies  that  they  did 
not  appear  either  in  person  or  by  attorney, 
and  that  they  introduced  no  testimony 
whatever.  There  was,  then,  nothing  for 
the  Court  to  do,  but  to  render  judgment 
according  to  the  evidence  of  the  plaintiff, 
viz:  according  to  the  bond,  for  the  first  in- 
stalment, with  interest  from  the  19th  of 
April,  1817.  We  know,  however,  that  on 
such  occasions,  the  Court  enters  into  no 
detail  in  pronouncing  its  judgment.  All 
that  is  then  done,  is  to  direct  a  judgment 
according  to  the  bond;  leaving  it  to  the 
clerk  to  extend  it,  in  proper  form,  upon 
the  order  book. 

If  we  attend  to  the  pov^er  of  amendment 
as  exercised  by  the  Courts  of  Westminster 
Hall,  under  the  very  laws  that  were  in 
force  in  this  country  until  the  Ist  of  Jan- 
uary, 1820,  it  is  incontrovertible  that  such 
a  mistake  as  that  complained  of  in  this 
case,  would  be  there  considered  as  a  mis- 
prision of  the  clerk ;  and  that  although  the 
entry  of  the  judgment  should  be  signed  by 
the  presiding  Judge  of  the  Court,  it  would, 
nevertheless,  be  regarded  and  amended  as 
a  misprision  of  the  Court,  it  would,  never* 
theless,  be  regarded  and  amended  as  a  mis- 
prision of  the  clerk. 
564  *The  case  of  Chapman  v.  Gale,  2 
Lev.  22,  was  debt  against  an  exec- 
utor, who  pleaded  plene  administravit; 
verdict  and  judgment  for  the  plaintiff, 
which  was  entered  generally;  and  there- 
upon error  was  brought,  and  it  was 
assigned,  **that  the  judgment  should  have 
been  de  bonis  testa toris  si,"  &c.  But  upon 
the  affidavit  of  the  attorney,  **that  he  gave 
the  clerk  instructions  to  enter  it  up  accord- 
ing to  the  plea,  and  that  it  was  a  mere 
mistake  of  the  clerk,"  it  was  amended  as 
a    misprision  of  the  clerk. 

The  case  of  Short  v.  Coffin,  5  Burr.  2730, 
is  to  the  same  effect.  That  was  the  case 
of  a  motion  to  amend  a  judgment  against 
an  executor  de  bonis  propriis,  by  making 
it  de  bonis  testa  toris  si,  &c.,  et  de  bonis 
propriis,  si  non,  &c.  It  was  after  writ  of 
error  brought,  in  nuUo  est  erratum  pleaded, 
and  an  argument  in  the  Exchequer  Cham- 
ber. It  was  contended  by  the  counsel  op- 
posed to  the  amendment,  that  it  was  not  a 
mistake  of  the  clerk,  but  a  mistake  in  law; 
and  that  the  amendment  would  alter  essen- 
tially the  judgment.  But  Lord  Mansfield 
delivered  it  as  the  opinion  of  the  Court, 
^4hat  it  was  not  an  error  in  the  judgment 
of  the  Court,  but  a  mere  mistake  in  the 
clerk;"  audit    was    amended  accordingly. 

The  first  of  these  cases.  Chapman  v. 
Gale,  shews  also,  that  according  to  the 
practice  in  England,  the  General  Court 
ought  to  have  admitted  the  testimony  as  to 
the  instructions  given  to  the  clerk,  which 
would  have  proved  clearly  that  the  mis- 
take was  nothing  more  than  the  misprision 
of  the  clerk ;  and  both  cases  shew,  that  in 
England,  it  would  have  been  amended. 

I  am  of  opinion,  that  the  most  approved 
decisions  of  this  Court  are  in  conformity 
with  the  decisions  of  the  English  Courts. 
A  judgment  entered  on  the  order   book    of 


one  of  the  old  District  Courts,  and  signed 
by  the  presiding  Judge,  was  amended  by 
the  same  Court,  at  a  subsequent  term ;  and 
the  power  to  amend  was,  on  appeal,  sanc- 
tioned by  this  Court,  (Gordon  v.  Frazer,  2 
Wash.  130, )  on  the  ground  that  it  was  a 
misprision  of  the  clerk,  and  that  there 

565  was  ^something    to    amend  by.    viz: 
the    bond     on    which    the    suit    was 

brought,  and  the  memorandum  and  credits 
endorsed  thereon. 

The  case  of  Gordon  v.  Frazer,  has  never 
been  expressly  overruled ;  but,  its  authority 
is  somewhat  shaken  by  some  subsequent 
cases,  which  seem  to  have  been  decided  on 
principles  inconsistent  with  it.  The  first 
of  these  is  the  case  of  Vaughan  &  Field  v. 
Freeland,  note  to  Cogbill  v.  Cogbill,  2 
Hen.  &  Munf.  477.  In  that  case,  the  clerk 
entered  the  verdict  of  the  jury  erroneously 
on  the  order  book,  and  entered  the  judg- 
ment conformably  to  the  erroneous  entry  of 
the  verdict ;  and  these  entries  were  signed 
by  the  Judge.  At  a  subsequent  term,  the 
same  Court  permitted  the  entries  to  be 
amended,  so  as  to  conform  to  the  real  find- 
ing of  the  jury.  On  appeal  to  this  Court, 
the  judgment  was  reversed  on  this  ground* 
**that  the  order  made  for  amending  the  rec- 
ord and  altering  the  judgment  entered  on 
the  said  verdict,  at  another  and  a  subse- 
quent term,  after  verdict  given  and  judg- 
ment thereon,  fully  drawn  up,  read  and 
signed  by  the  Judge  in  open  Court,  was 
erroneous;  the  said  amendment,  after  the 
term,  not  being  authorised  by  law." 

In  the  case  of  Halley  v.  Baird,  1  Hen.  & 
Munf.  2S,  which  followed  very  shortly  after, 
the  same  principle  is  declared,  viz:  '*that 
the  District  Court  had  no  power  or  juris- 
diction to  reverse,  alter  or  amend  the  judg- 
ment given  at  a  former  term  of  the  said 
Court,  which  had  been  entered  on  the  order 
book,  and  signed  by  the  Judge  in  open 
Court." 

This  last  case  was,  no  doubt,  founded  on 
the  authority  of  Vaughan  &  Field  v. 
Freeland ;  for,  it  is  resorted  to  in  the  argu- 
ment, and  its  phraseology  expressly  ' 
adopted  by  the  Court.  Both  cases,  so  far 
as  relates  to  the  avowed  principles  of  the 
decision,  are  in  direct  conflict  with  Gordon 
V.  Frazer;  for,  in  Gordon  v.  Frazer,  the 
judgment  had  been  ^^fully  drawn  up,  read, 
and  signed  by  the  Judge  in  open 
Court." 

566  *I  do  not  think  the  case  of    Cogbill 
V.  Cogbill,  2    Hen.  &  Munf.  467,  can 

be  considered  as  conflicting  with  Gordon 
V.  Frazer.  In  Cogbill  v.  Cogbill,  the  ques- 
tion was,  whether  the  entries  in  the  order 
book,  signed  by  the  Judge,  should  be 
amended  by  the  minutes  of  the  clerk,  as  to 
a  material  fact  noted  in  the  minutes,  but 
omitted  to  be  carried  into  the  order  book 
by  the  clerk.  This  was  a  very  different 
question  from  that  which  arose  in  Gordon 
V.  Frazer.  In  Gordon  v.  Frazer,  there  was 
a  bond,  (which,  to  certain  purposes,  is  a 
part  of  the  record.)  according  to  which  the 
entry  ought  to  have  been  made,  and  to 
which  reference  might  be  had,  with  safety, 
for  correcting  any  mistake.  But,  the  min- 
utes of  the  clerk  are  no  part  of  the  record: 
they  are  generally  taken  hastily,  and  often 
inaccurately,  and   cannot,    of    themselves, 
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be  safely  relied  on  for  correcting  errors  in 
the  order  book,  like  a  verdict,  a  bond,  bill 
or  note.  The  decision  in  Cogbill  v.  Cog- 
bill  may  be,  and  I  am  inclined  to  think,  is 
correct;  but  it  does  not  weaken  the  au- 
thority of  Gordon  v.  Frazer. 

I  feel  myself  at  liberty  to  choose  between 
the  conflicting  decisions  of  Gordon  v. 
Frazer,  on  the  one  hand,  and  of  Vaughan 
A  Field  v.  Freeland,  and  Halley  v.  Baird, 
on  the  other;  and  I  am  constrained,  by  the 
best  consideration  I  can  give  the  subject, 
to  prefer  the  authority  of  Gordon  v.  Frazer. 
Kvery  body  knows;  that  although  the  pro- 
ceedings of  the  Superior  Courts,  after  hav- 
ing been  extended  and  entered  on  the  order 
books,  are  read  over  in  Court,  and  signed 
by  the  presiding  Judge,  yet,  when  these 
entries  are  founded  on  a  verdict,  bond,  bill 
or  note,  or  any  such  writing,  there  is  a 
confidence  that  the  clerk  has  extended 
them  conformably  thereto;  which,  almost 
always,  prevents  any  enquiry  into  their 
correctness.  In  such  cases,  the  mistake,  if 
there  be  one,  is,  in  its  origin,  that  of  the 
clerk ;  and  it  continues  to  be  so,  notwith- 
standing the  reading  and  signing  by  the 
Judge.  For,  no  comparison  is  made  by  the 
Conrty  between  the  entries  as  made  by  the 
clerk,  and  the  papers  on  which  they 
567  are  founded.  The  ^judgment  of  the 
Court  is  not  exercised  on  the  subject. 
I  feel  less  hesitation  in  rejecting  the 
authority  of  the  cases  opposed  to  Gordon  v. 
Frazer,  because  Judge  Tucker,  who  sat  in 
one  of  them,  appeared,  in  Cogbill  v.  Cog- 
bill,  2  Hen.  &  Munf.  478,  not  to  be  satisfied 
with  Vaughan  &  Field  v.  Freeland ;  and  1 
reject  them  the  more  readily,  because  this 
Court,  in  the  late  cases  of  Wren  v.  Thomp- 
son A  Veitch,  4  Munf.  377,  and  Bent  v. 
Patten,  1  Rand.  25.  adverted  to  the  case  of 
Gordon  v.  Frazer,  in  a  manner  indicating 
no  disapprobation. 

The  principle  which  I  extract  from  the 
British  decisions,  and  from  Gordon  v. 
Frazer,  is,  that  that  which,  in  its  origin, 
was  a  mere  misprision  of  the  clerk,  does 
not  cease  to  be  so,  merely  because  the 
entry  has  been  read  in  Court,  and  signed 
by  the  Judge ;  and  that  it  will  be  amended 
as  the  misprision  of  the  clerk,  provided 
there  is  any  thing  in  the  record,  by  which 
it  may  be  safely  amended. 

I  come,  therefore,  to  the  conclusion,  that 
if  this  case  were  to  be  decided  by  the  laws 
in  force,  prior  to  the  1st  of  January,  1820, 
the  mistake  complained  of  would  not  be 
considered  as  an  error  in  the  judgment  of 
the  Court,  but  as  the  mistake  of  the  clerk 
in  entering  the  judgment  of  the  Court; 
and  that  it  would  be  amended  as  a  clerical 
misprision,  there  being  a  bond  in  the  rec- 
ord, by  which  the  amendment  might  be 
safely  made. 

It  remains,  now,  to  consider  the  case  un- 
der the  act  of  1819,  which  took  effect  on 
the  1st  of  January,  1820. 

It  is  objected,  that  that  act  does  not  ap- 
ply to  the  proceedings  in  the  General 
Court. 

The  11th  section  of  the  act,  for  the  pur- 
pose of  removing  all  doubts  concerning  the 
Courts  to  which  the  act  may  apply,  de- 
clares, **that  all  things  herein  contained, 
not  restricted  by    their    nature,  or    by    ex- 


press provision,  to  particular  Courts,  shall 
be  the  rule  of  decision  and  proceeding  in 
all  Courts  whatsoever,  within  this  Com- 
monwealth." 

It  will   not  be   pretended,  that    there    is 

any  thing    in  the   nature   of   the  power  of 

amendment,    or    in    the    nature   and 

568  ^constitution    of    the   General  Court, 
which    should   restrict    the   salutary 

power  of  rectifying  inadvertent  mistakes, 
miscalculations,  and  misrecitals,  to  other 
Courts,  in  exclusion  of  the   General  Court. 

Is  there  any  thing  in  the  ^  ^express  pro- 
vision*' of  the  law,  which  operates  such 
exclusion? 

The  section  giving  the  power  of  amend- 
ment, applies,  in  terms  to  every  Superior 
Court  of  Law  and  Kquity. 

All  our  Courts  are  classed,  as  to  grade, 
into  Superior  and  Inferior.  This  classifica- 
tion is  recognised  by  various  acts  of 
Assembly,  to  which  it  surely  cannot  be 
necessary  to  refer.  In  reference  to  this 
distinction,  it  never  has  been,  and  I  pre- 
sume never  will  be,  denied,  that  the  Gen- 
eral Court  is  a  Superior  Court  of  Law. 

But,  those  Courts  which  are  held  in  each 
county,  by  a  Judge  of  the  General  Court, 
are  also  Superior  Courts  of  Law,  in  refer- 
ence to  the  Courts  of  Law  held  by  the  jus- 
tices of  the  County  Courts ;  which  last  are 
expressly  designated  by  our  laws,  as  In- 
ferior Courts. 

The  question,  then,  as  to  this  point,  re- 
solves itself  into  this:  Did  the  Legisla- 
ture, in  using  the  terms  *^any  Superior 
Court  of  Law,"  mean  to  confine  them  to 
the  Superior  Courts  of  Law  for  the  several 
counties,  or  did  they  mean  to  extend  them 
to  all  the  Superior  Courts  of  Law  known  to 
our  system? 

The  terms  **any  Superior  Court  of  Law" 
are,  unquestionably,  broad  enough  to  em- 
brace all  Superior  Courts  of  Law ;  and  the 
reason  of  the  law  clearly  applies  to  all. 
Unless,  therefore,  we  have  some  evidence 
of  the  intention  of  the  Legislature  to  ex- 
clude a  particular  Superior  Court,  the  law 
must  apply  to  all. 

It  was  contended  in  the  argument,  that 
such  evidence  is  to  be  found  in  that  part  of 
the  act,  which  declares  that  the  power  of 
amendment  shall  be  exercised  by  the  Court, 
a^nd  ^'the  Judge  thereof  in  vacation."  But 
I  think  we  should  construe  that  part  of 
the  act  distributively,  so  as  to  apply  it  to 
all  the  Superior   Courts  when  in  ses- 

569  sion,  and  to  the  *  Judge,  in  vacation, 
of  such  Superior  Courts  as  consist  of 

one  Judge  only.  We  must  necessarily 
adopt  this  construction,  or  the  General 
Court,  when  in  session,  will  be  deprived  of 
a  power,  which  has  for  ages  been  deemed 
essential  to  the  due  administration  of  jus- 
tice, and  which  that  Court  (as  to  clerical 
misprisions)  always  had  before  the  passage 
of  this  law.  When,  in  altering  the  former 
law,  the  power  of  amendment  was  enlarged 
as  to  all  the  other  Superior  Courts,  it  can- 
not be  believed  that  it  was  intended  to  be 
taken  away,  altogether,  from  the  General 
Court,  to  which  it  was  as  necessary  as  to 
any  other. 

The  act,  therefore,  applies  to  the  General 
Court. 

It  is  also   objected,  that    the    mistake  in 
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thia  case,  eveo  if  it  be  a  clerical  mis- 
prision, is  not  amendable  under  the  act  of 
1819r  which  speaks  of  mistakes,  miscalcu- 
lations and  misrecitals  of  sums  and  names, 
but  is  silent  as  to  mistakes,  &c.  of  a  day, 
month  or  year.  Bat,  the  act  of  1819,  is  a 
statute  of  jeofail  and  amendment,  and  is, 
therefore,  to  be  construed  liberally.  A 
mistake  of  a  day.  month  or  year,  is  of  the 
same  character  with  those  enumerated  in 
the  act ;  and  it  is  impossible  to  conceive  a 
reason  for  amending  the  latter,  which  is 
not  equally  applicable  to  the  former.  Be- 
sides, the  power  of  amendment  is  certainly 
enlarged  as  to  those  subjects  which  are  em- 
braced by  the  law;  for,  the  mistakes,  &c. 
of  sums  and  names,  are  to  be  amended, 
whether  they  be  tne  act  of  the  clerk  or  of 
the  Court.  We  cannot,  therefore,  suppose, 
that  the  Legislature  intended  to  leave  mis- 
takes, &c.  of  other  things  of  the  same 
kind,  unprovided  for  altogether.  The 
subjects  of  mistakes,  Ac.  enumerated  in 
the  act,  were  given  as  an  example;  and  the 
act,  by  a  just  construction,  must  be  ex- 
tended to  all  other  subjects  of  the  same 
character.  I  am,  therefore,  of  opinion, 
that  the  mistake  in  this  case  was  not  only 
a  clerical  misprision,  but  is  amendable  un- 
der the  act  of  1819. 

The  right  to  amend  is  not  impaired,  I 
think,  by  the  admission  on  the  record,  that 
the  judgment  sought  to  be  amended,  had 
been,  previously  to  the  notice  and 
570  motion,  *'* fully  satisfied  as  to  the 
whole  amount  in  the  said  judgment 
specified. "  The  fair  construction  of  that  ad- 
mission is,  that  the  whole  amount  had  been 
paid,  which  the  judgment,  as  it  then  stood, 
authorised  the  Commonwealth  to  demand, 
viz.  the  first  instalment,  with  interest 
thereon  from  the  2d  day  of  March,  1824.  It 
did  not  admit  that  to  be  paid,  the  demand 
of  which  was  not  authorized  by  the  judg- 
ment. Whether  the  payment  made  was 
voluntary  or  coercive,  does  not  appear.  It 
cannot  be  pretended,  that  the  voluntary 
payment  of  that  which  the  judgment  bound 
the  party  to  pay,  precluded  the  right  to 
amend  the  judgment  as  to  that  which  the 
judgment  ought  to  have  bound,  but  did  not 
bind,  the  party  to  pay.  If  a  coercive  pay- 
ment would  have  had  that  effect,  the  fact 
of  such  coercive  payment,  ought  to  have 
been  alleged  and  proved. 

Upon  the  whole.  I  am  of  opinion,  that 
the  judgment  of  the  General  Court  is  erro- 
neous, and  should  be  reversed,  with  costs; 
and  that  this  Court,  pronouncing  such 
judgment  as  the  General  Court  ought  to 
have  rendered,  should  amend  the  first  judg- 
ment, so  as  to  make  the  $4,120  48,  therein 
mentioned,  bear  interest  from  the  19th  of 
April,  1817,  till  paid. 

Judgment  reversed.* 
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*Mickie  v.    Lawrence,    Executor   of 
Wood. 

August,  1827. 

Lease— Words  Necessary  to  Constltutet— Rent— What 

Constitutes.— No  set  form  of  words  is  necessary  to 

constitute  a  lease:  and  a  contract  between  two 

persons  that  one  sbould  have,  durinsr  the  life  of 

•The  Pbbsieent  and  Judge  Coalter  absent. 
tLease— Words  Necessary  to  Establish.— See  princi- 
pal case  cited  with  approval  in  Scott  v.  Scott,  18 


the  other,  land,  negroes.  &c.  he  paylmr  therefor  a 
stipulated  annual  sum.  is  not  a  sale,  but  a  rent. 

Rent-What  Constitutes. —Such  a  contract  dues  not 
lose  its  character  of  a  rent,  by  slaves  and  other 
personal  property  being-  included  in  the  contract. 

Rent— Action  for  Recovery  of —interest.t— Interest  can- 
not be  recovered  as  of  course,  in  actions  for  the 
recovery  of  rent,  but  may  be  given,  under  circum- 
stances, to  be  judged  of  by  the  jury. 

Appeal  from  the  Superior  Court  of  Louisa 
county;  where  Lawrence,  executor  of 
Sarah  Wood,  deceased,  brought  an  action 
of  covenant  against  Mickie,  on  a  contract 
in  writing,  sealed  with  the  neals  of  the  said 
Wood  and  the  said  Mickie,  by  which  the 
said  Mickie  covenanted  to  give  the  said 
Wood  1001.  each  year,  as  long  as  the  said 
Wood  lived,  for  which  he,  the  said  Mickie, 
was  to  have  her,  the  said  Wood's,  land  and 
negroes,  &c.  The  breach  assigned  was  the 
non-payment  of   the   said    1001.  annually. 

Issue  was  joined  on  the  pleas  of  cove- 
nants performed,  and  covenants  not  broken. 
The  jury  rendered  a  verdict  for  the  plaintiff 
for  $2,610  62  cts.  with  interest  on  $2,187  71 
cts.  from  the  15th  of  March,  1815,  till 
paid,  and  interest  on  $236  98  cts.  from  the 
15th  of  October,  1815,  till  paid. 

At  the  trial,  the  defendant  tiled  two  bills 
of  exceptions;  the  first  of  which,  not  being 
noticed  by  the  Judges,  in  their  opinions, 
need  not  be  further  mentioned. 

The  second  states  that  the  defendant,  by 
his  counsel,  moved  the  Court  to  instruct 
the  jury,  that  unless  they  should  be  of  opin- 
ion, from  the  evidence  in  the  cause,  that 
there  were  some  special  circnmstancea  in 
this  case,  to  take  it  out  of  the  general  rule 
of  law  that  interest  is  not  recoverable  for 
rent  due,  they  should  not  allow  interest  in 
this  case ;  but  the  Court  refused  to  give  the 
instruction, because  the  demand  of  the  plain- 
tiff in  this  case,  as  it  is  considered  by  the 
Court,  is  not  subject  to  any  such  rule, 
572  but  is  a  contract  *to  pay  a  certain 
sum  in  gross,  as  appears  by  the  cove- 
nant on  which  this  suit  was  brought.  To 
this  opinion,  the  defendant  excepted,  and 
appealed. 

Wickham,  for  the  appellant. 

Stanard,  for  the  appellee. 

August  21.  JUDGE  CARR. 

By  contract  under  seal,  it  was  agreed  be- 
tween Mrs.  Wood  and  the  appellant  Mickie, 
that  he  should  have,  during  her  life,  her 
land,  negroes,  Ac.  he  paying  her  therefor 
a  stipulated  annual  sum.  After  her  death, 
suit  was  brought  on  the  contract  by  her 
executor  against  Mickie.  On  the  trial  of 
that  suit,  the  Court  instructed  the  jury, 
that  this  was  a  contract  to  pay  a  sum  in 
gross,  and  not  a  rent:  that,  therefore,  the 
rule  did  not  apply,  which  refuses  interest 
or  rent  in  arrear.  Under  this  instruction, 
the  jury  gave  interest  on  the  sum  due. 
The  appellant  excepted  to  the  opinion  of 
the  Court,  and  appealed  from  the  judgment. 

There  can  be  no  question,  I  think,  that 
this  is  substantially  a  lease,  and  not  a  sale. 
Such  was  clearly  the  intention  of  the  par- 
ties ;  and  no  set  form  of  words  is  necessary 
to  constitute  a  lease.     It  is  equally  well  set- 


Gratt.   178:  Upper  Appomattox  Co.  v.    Hamilton.  88 
Va.  824.  2  S  E.  Rep.  195. 

^Interest— Rent  In  Ammr.— See  foot-note  to  Kyle  v. 
Roberts,  OLeiffh  496;  monographic  nof«  on  "Interest" 
appended  to  Fred  v.  Dixon.  £7  Oratt  641:  mono- 
graphic no^«  on  "Landlord  andTehant"  appended  to 
Mason  v.  Moyers,  2  Rob.  600. 
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tied,  that  the  sum  stipulated  to  be  paid,  is 
to  be  taken  as  rent  issuing  out  of  the  land ; 
though  there  were  slaves  and  other  per- 
sonal property  included  in  the  lease.  This 
is  decided  in  Newton  v.  Wilson,  3  Hen.  & 
Mnnf.  470,  and  other  cases  in  this  Court, 
and  by  many  English  cases.  The  simple 
question  then  is,  whether  interest  be  of 
course  recoverable  on  rent  in  arrear? 

I  have  felt  the  full  force  of  the  remarks 
of  the  counsel  for  the  appellee,  shewing 
the  different  course  of  decision  on  the  sub- 
ject of  interest,  between  the  Courts  of 
Westminster  Hall,  and  ours;  that  there, 
interest  .is  denied  in  all  actions  for  money 
lent,  goods  sold  and  delivered,  an 
573  account  ^stated,  money  had  and  re- 
ceived, &c.  &c. ;  and  that  it  is  the 
same  spirit  which  withholds  it  there,  in  the 
case  of  rent  arrear:  that  with  us,  interest 
fn  all  these  cases,  and  indeed  in  almost  all 
cases  of  a  liquidated  demand  for  money, 
is  constantly  allowed ;  and  that,  in  conform- 
ity with  this  course,  on  rent  airear  ought 
also  to  be  allowed,  where  it  is  a  monied 
rent,  and  fixed  in  amount. 

I  confess,  I  think  this  the  substantial  jus- 
tice of  the  case ;  and  if  it  were  res  Integra, 
I  should  not  feel  much  hesitation  on  the 
subject.  But,  every  day's  experience  im- 
presses me  more  deeply  with  the  importance 
of  the  maxim  stare  decisis.  When  this 
Court  has  had  a  question  elaborately  and 
repeatedly  discussed  before  them,  and  have, 
upon  consideration  and  re-consideration, 
decided  in  the  same  way,  the  circumstances 
must  be  strong  indeed,  and  of  rare  occur- 
rence, which,  in  my  mind,  would  justify 
us  in  disturbing  and  unsettling  the  point. 
It  is  better  for  the  community,  that  being 
once  settled,  it  should  remain,  than  that 
every  Judge  should  feel  himself  at  liberty  to 
depart  from  it,  in  order  to  arrive  at  what 
he  may  consider  more  exact  justice.  Few 
questions  have  been  more  elaborately  dis- 
cussed by  counsel,  or  more  carefully  consid- 
ered by  the  Court,  than  this  of  interest 
upon  rent  arrear.  8kipwith  v.  Clinch,  2 
Call,  257;  Newton  v.  Wilson,  and  Cook  v. 
Wise,  3  Hen.  &.  Munf.  483,  re-considered, 
500;  Dow  V.  Adams'  adm'r,  5  Munf.  21,  and 
several  other  cases.  In  this  last  case, 
(which,  though  briefly  reported,  we  are  told 
by  the  experienced  counsel  for  the  appel- 
lant, was  elaborately  argued,)  the  decision 
is,  **that  although  interest  ought  not  to  be 
given  as  of  course,  in  actions  for  the  re- 
covery of  rent,  it  may  nevertheless  be 
given  under  circumstances,  to  be  judged  of 
by  the  jury,"  &c.  Here  I  think  it  best  that 
the  point  should  rest,  and  this  be  taken  as 
the  law  of  the  case. 

I  think,  therefore,  the  Court  below  mis- 
directed the  jury,  and  that  the  judgment 
should    be   reversed,    and  the    cause   sent 

back. 
£74  *JUDGE  GREEN. 

The  question,  whether  interest  is 
of  course  recoverable  on  rent  in  arrear,  has 
been  repeatedly  and  fully  considered  in  this 
Court  in  the  cases  of  Cook  v.  Wise,  3  Hen. 
&  Munf.  463;  Newton  v.  Wilson,  lb.  470, 
500;  Dow  V.  Adams'  adm'r,  5  Munf.  21, 
and  other  cases ;  and  the  rule  is  established 
by  those  cases,  that  it  is  not  recoverable 
of  course,  but  may    be  allowed    under   cir- 


cumstances justifying  such  allowance.  It 
was  also  decided  in  the  case  of  Newton  v* 
Wilson,  in  conformity  to  the  well  settled 
doctrine  in  the  English  Courts,  that  a 
compensation  stipulated  to  be  paid  for  the 
use  of  land  and  personal  property  together, 
is  not  a  sum  in  gross,  but  rent  issuing  out  of 
the  land.  The  Court  below  instructed  the 
jury,  that  the  r»'le  in  respect  to  interest 
upon  rents  in  arrear,  did  not  apply  to  the 
case  before  them,  inasmuch  as  the  con- 
tract was  to  pay  a  sum  in  gross,  and  not  a 
rent.  The  contract  has  all  the  essentials 
of  a  demise  by  deed,  with  reservation  of 
rent.  The  defendant  was  to  have  the 
lands,  slaves,  &c.,  for  a  stipulated  sum,  to 
be  paid  annually  during  Mrs.  Wood's 
life;  and  no  form  is  necessary  to  the  valid- 
ity of  a  lease.  I  think,  therefore,  the  Court 
erred  in  the  construction  put  upon  the 
contract. 

But,  it  is  said,  that  upon  the  face  of  the 
contract,  there  is  a  circumstance  which, 
of  itself,  would  entitle  the  plaintiff  to  in- 
terest; since  it  may  be  inferred,  that  there 
was  no  personal  property  on  the  land,  out  of 
which  the  rent  might  have  been  made  by 
distress,  except  that  which  belonged  to  the 
lessor,  and  was  demised  to  the  lessee.  This 
may  be  so;  and  Mrs.  Wood  mav  not  have 
had  a  reversion,  so  as  to  entitle  her  to 
distrain.  But,  whether  these  things  were 
so  or  not,  was  proper  for  enquiry  before  the 
jury.  The  decision  of  the  Court  precluded 
any  evidence  from  being  given  to  the  jury 
on  these  points.  The  judgment  should 
be  reversed,  and  the  cause  remanded  for  a 

new  trial  to  be    had  therein. 
575         *Upon    a   re-consideration    of    this 

case,  with  the  aid  of  the  notes  of 
counsel,  the  contract  is  still  considered  as 
a  contract  of  lease,  and  not  of  sale.  If  it 
were  the  latter,  Mickie  might  have  sold  the 
interest  of  Mrs.  Wood  in  the  land,  &c.,  for 
her  life,  to  any  other ;  and  the  purchaper 
would  not  have  been  liable  in  any  for  the 
payment  of  the  sum  stipulated  to  be  paid  an- 
nually to  her.  If  a  lease,  he  would  have  been 
responsible.  If  it  was  a  sale  for  her  life, 
she  not  being  bound  to  warrat^ty,  if  Mickie 
had  been  evicted  by  a  paramount  title,  he 
would  nevertheless  have  been  bound  to  pay 
the  annual  sum  stipulated  to  be  paid.  If 
a  lease,  he  would  have  been  discharged  from 
that  liability,  or  it  would  have  been  appor- 
tioned according  to  the  circumstances  of  the 
case.  The  intention  of  the  parties  is  to 
he  considered ;  and  the  nature  of  the  prop- 
erty, and  the  terms  of  the  contract,  shew 
satisfactorily  that  the  parties  did  not  in- 
tend the  consequences  of  sale  of  the  prop- 
erty for  the  life  of  Mrs.  Wood ;  and  that 
the  negroes,  &c.  were  intended  to  go  with 
the  land,  for  its  cultivation. 

The  acts  of  Assembly  directing  an  exe- 
cution on  an  office  judgment,  founded  on 
a  bond,  bill,  or  promissory  note,  or  other 
writing  for  the  payment  of  money  or  to- 
bacco, to  issue  as  well  for  interest  until  paid 
upon  the  principal  sum  due,  from  the  time 
it  was  due,  as  for  the  principal  sum,  and 
that  the  jury* shall,  in  all  actions  upon  con- 
tracts, if  interest  is  allowed,  fix  the  time 
when  interest  shall  commence,  have  no  di- 
rect application  to  such  a  case  as  this. 
There  could  be  no  final    judgment    in    the 
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office,  in  any  action  founded  on  this  con 
tract.  To  ascertain  the  sum  due,  it  was 
necessarily  to  be  shewn,  at  what  time  Mrs. 
Wood  died ;  and  this  fact  could  not  be  de- 
termined by  the  clerk.  The  first  of  the 
acts  aforesaid,  only  applies  to  cases  in 
which  a  certain  sum  is,  by  the  terms  of 
the  writing  sued  upon,  payable  uncondi- 
tionally on  a  certain  day.  The  annual  sum, 
stipulated  by  this  contract  to  be  paid,  was 
not  payable  unconditionally,  but  upon  the 
condition  that  the  party  was  not  prevented 

by  evictioa,  from  enjoining  the 
576      'property.    The    other   act   supposes 

the  jury  to  have,  in  some  cases  which 
the  act  does  not  attempt  to  define,  a  dis- 
cretion to  allow  interest,  or  not. 

These  acts,  however,  with  the  many  cases 
mentioned  in  the  notes  of  the  plaintiff's 
counsel,  prove  that  the  spirit  of  our  laws 
is,  to  allow  interest  in  almost  all  cases  of 
a  liquidated  demand  for  money,  and  in 
very  many  cases,  in  which  it  is  not  allowed 
in  England.  If  the  question  under  consid- 
eration was  a  new  one,  or  if  the  former 
decisions  of  the  Court  on  this  subject  had 
passed  without  a  deliberate  examination 
of  the  subject,  I  should  have  inclined  to 
think,  that  interest  ought  to  be  allowed, 
as  a  general  rule,  upon  a  Hzed  and  stipu- 
lated rent ;  and  that,  more  properly  than  in 
many  cases,  in  which  it  is  usuallv  allowed. 
The  cases,  however,  appear  to  have  been 
carefully  considered,  and  fix  the  rule  that 
interest  is  not  recoverable,  of  course,  upon 
rent ;  but  may  be  recovered,  upon  circum- 
stances which  justify  the  allowance.  These 
precedents,  I  think,  bind  us,  and  the 
judgment  formerly  pronounced  may  be 
entered. 

JUDGE  CA.BELL  concurred,  and  the 
judgment  was  reversed,  and  the  cause  sent 
back.* 


.S77      *Jone8  V.  Mason,  Executor  of  Jones. 

Aafimst.  1827. 

Chancery  Practice— CauAe  Set  on  Bill  and  Answer- 
Effect— When  a  cause  Is  set  down  for  bearing  by 
consent,  upoi^  bill  and  answer,  the  answer  ts  to  be 
taken  as  true. 

Ad vancementst—SatlAf action  of  Leffacy.t— Where  a 
lesracy  is  given  to  a  child,  and  afterwards  an  ad- 
vancement is  made  to  that  child,  soch  advance- 
ment shall  be  taken  as  a  satisfaction  of  the  lesracy: 
but  this  presumption  may  be  rebutted  by  evidence. 


•The  President  and  Judge  Coaltbb  absent 
tAdvancementtf.— See  monofirraphic  note  on   •'Ad- 
vancements** appended   to  Watkins  v.  Younsr.  31 
Gratt  84. 

^Same— When  Satisfaction  of— Legacy.— An  advance- 
ment to  a  child,  made  subsequent  to  a  will,  is  to  be 
taken  as  a  satisfaction  pro  toto  or  pro  tarUo.  accord- 
ing  to  its  amount  Moore  v.  Hilton,  12  Leisrh  29. 
citinff  principal  case  as  authority.  And  in  Hans- 
b»'ouffh  V.  Hooe,  12  Leiffh  822.  it  is  said.  "The  doc- 
trine upon  this  subject  so  far  as  relates  to  lesracies, 
was  very  concisely,  but  lugidly  laid  down  by  Lord 
Eldon  in  Trimmer  v.  Bayne.  7  Ves.  608.  He  says. 
*Tbe  rule  Is  settled,  that  where  a  parent,  or  person 
in  loco  parentis,  g\vea  a  lesracy  as  a  portion,  and  after- 
wards, upon  marriag-e  or  any  other  occasion  calling 
for  it  advances  in  the  nature  of  a  portion  to  that 
child,  that  will  amount  to  an  ademption  of  the  srift 
by  the  will,  and  this  court  will  presume  he  meant 
to  satisfy  the  one  by  the  other-'  This  rule  was  fully 
considered,  recognized  and  acted  on  by  this  court 
In  the  case  of  Jon^g  v.  Mason.  5  Band.  577.  I  am 
clearly  of  opinion,  that  this  rule  Is  applicable  to.  and 
\h  decisive  of.  this  case,  so  far  as  respects  the  lecra- 
cles  of  slaves  and  other  personal  property;  and 
consequently,  that  the  decree  as  to  those  subjects  Is 
correct"  To  the  same  effect  the  principal  easels 
cited  In  Strother  v.  Mitchell,  80  Va.  164. 


Same— Rule  of  EJasdem  aenerls.!— The  rule  that  the 
thinff  advanced  mustbe  ejusdem  generis  with  the 
thinff  bequeathed,  may  be  controlled  by  evidence 
shewing  that  it  was  the  testator's  Intention,  that 
the  one  should  be  In  satisfaction  of  the  other. 

Chancery  Practice-Costs,  i  —In  a  case  of  great  nov- 
elty, the  Chancery  Court  oufirht  not  to  fflve  costs 
to  either  party. 

This  was  an  appeal  from  the  Rtchmoad 
Chancery  Court.  The  suit  was  originally 
brought  in  the  County  Court  of  Greens- 
ville, by  Robert  B.  Jones  against  Kdmunds 
Mason,  executor  of  Benjamin  Jones,  de- 
ceased. The  nature  of  the  controversy  is 
fully  explained  in  the  following    opinions. 

Stanard,  for  the  appellant. 

Johnson,  for  the  appellee. 

August  21.     JUDGE  CARR. 

In  the  year  1816,  Benjamin  Jones  made 
his  last  will,  in  which  he  seems  to  have 
apportioned  his  estate  with  great  care 
and  deliberation  among  his  children.  They 
were  seven  in  number ;  three  son»  and 
four  daughters.  Three  of  the  daughters 
were  married  and  portioned.  The  fourth, 
Martha,  with  the  three  sons,  Robert, 
Benjamin,  and  Thomas,  were  infants.  It  is 
to  these  infants  that  the  bounty  of  the  tes- 
tator was  principally  confined.  To  his  Mons, 
he  gave  all  his  land,  each  a  tract.  His 
slaves,  he  seems  (so  far  as  we  may  judge) 
to  have  meant  to  divide  equally.  At 
least,  this  was  so,  with  the  three  youngest, 
Benjamin,  Thomas  and  Martha.  To 
578  Robert  (the  eldest,  *as  I  take  it)  he 
gives  his  plantation  in  Brunswick 
county,  including  the  mill,  &c.,  and  13 
slaves  by  name,  together  with  stock, 
horses,  tools,  &c. ;  among  the  negroes  given, 
are  Moses,  Harry  and  8am.  When  Robert 
came  of  age,  his  father  put  him  in  x>osses- 
sion  of  the  plantation  as  it  stood ;  except 
that  he  took  from  it  several  slaves,  not 
among  those  he  had  by  will  given  his  son» 
and  also  took  away  Moses  and  Sam,  two  of 
the  slaves  in  the  will;  and  left  Ellick, 
Aggy  and  their  child,  not  in  the  will. 
Harry,  another  slave  mentioned  in  the  will, 
was  on  the  Manor  plantation  of  the  testa- 
tor, when  his  son  was  invested  with  pos- 
session. It  is  stated  by  the  executor  in  his 
answer,  that  the  three  slaves  Ellick,  Aggy 
and  their  child,  were  intended  to  supply 
the  places  of  Moses,  Harry  and  Sam ;  and 
that  though  somewhat  inferior  in  value, 
that  difference  was  more  than  made  up  by 
other  property  left  on  the  estate,  and  ad- 
vanced to  Robert ;  and  further,  that  at  the 
time  his  portion  of  the  estate  was  given  up 
to  him,  it  was  a  full  and  equal  proportion 
of  the  testator's  estate. 

Things  remained  thus,  till  the  death  of 
the  testator;  when  that  took  place,  we  are 
not  told.  He  died  without  altering  his  will ; 
and  this  bill  is  tiled  by  Robert,  to  recover 
of  the  executor  the  three  slaves  Moses, 
Harry  and  Sam,  claiming  that  Ellick, 
Aggy  and  child,  were  not  given  in  substi- 
tution of  them,  but  in  addition  to  them; 
and  that  he  has  a  right  to  both. 

Tne  executor,  by  his  answer,  controverts 
this  claim,  contending  that  when  the  tes- 
tator put    the  plaintiff    in    possession,    he 


SSeme— Rule  of  Ejusdem  Oenerls.— See  principal 
case  cited  with  approval  in  Kelly  v.  Kelly.  «  Rand. 
181. 

; Costs. —See  monographic  note  on  "Costs"  appended 
to  Jones  V.  Tatum.  19  Gratt.  720. 
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manifested  his  intention  of  giving  off  to 
him  at  once,  his  whole  portion,  by  remov- 
ing from  the  place  all  those  slaves  he  did 
not  intend  for  him,  and  leaving  those  he 
meant  to  give  him ;  and  that  by  taking 
away  Moses,  Harry  and  Sam,  and  leaving 
-^^SJ*  f^llick  and  child,  he  proved  that  he 
meant  these  last  to  stand  instead  of  the 
former,  and  not  in  addition  to  them. 

The   case  was    set  down  for   hearing  by 
consent,  on  the  bill  and  answer,  and  heard 
the  same  day. 

579  *A  question  was  raised  at  the  bar, 
whether  the  statements  in  the  an- 
swer were  to  be  taken  as  true ;  a  question 
of  very  little  moment  (in  my  mind)  as  to 
any  influence  it  can  have  on  this  cause. 
I  do  not  consider  that  the  case  comes  di- 
rectly within  the  letter  of  the  rule,  that 
where  the  plaintiff  sets  down  a  cause  on 
bill  and  answer,  he  takes  the  answer  as 
true  in  all  things.  There  he  acts  upon  his 
right;  here  the  matter  is  by  consent.  But, 
I  think  it  within  the  reason  of  the  rule. 
I  have  no  doubt,  that  this  whole  proceed- 
ing was  taken  at  once,  without  the  regular 
steps,  for  the  purpose  of  trying  without 
delay,  in  a  friendly  manner,  the  rights  of 
parties ;  and  that  the  bill  and  answer  were 
intended  to  present  the  whole  case  to  the 
Court,  there  being,  in  truth,  no  contradic- 
tion between  them  as  to  facts.  The  two 
affidavits  are  merely  as  to  the  amount  of 
the  difference  in  value  between  the  slaves, 
not  as  to  the  fact  of  difference.  I  think 
then  that  the  answer  must  be  taken  as  a 
part  of  the  case  agreed  to  by  the  parties ; 
that  is,  so  far  as  it  states  facts,  and  so  far 
as  any  extrinsic  evidence  can  be  looked  to. 

The  great  question  in  the  cause  is,  was 
the  legacy  in  the  will,  of  Moses,  Harry 
and  Sam,  revoked,  adeemed,  or  satisfied, 
(for  sometimes  one  term  and  some- 
times another  is  used,)  by  the  taking 
these  slaves  from  the  son's  plantation, 
when  he  was  put  into  possession,  and 
giving  him  Kllick,  Aggyand  child?  This 
question  is  Important,  and  I  believe,  in 
thin  State,  of  the  (irst  impression.  In  the 
English  books,  there  are  many  cases  turn- 
ing upon  it;  and  the  principles,  which 
govern  it,  are  considered  as  well  settled. 
I  will  cite  some  of  those  cases. 

Izard  V.  Hurst,  2  Freem.  Rep.  224.  **The 
defendant's  testator,  by  his  will,  gave  his 
four  daughters  6001.  apiece,  and  afterwards 
married  his  eldest  daughter  to  the  plaintiff, 
and  gave  her  7001.  portion.  After  that,  he 
makes  a  codicil,  and  gives  1001.  apiece 
to  his  unmarried  daughters,  and  thereby 
ratifies  and  confirms  his  will,  and  dies; 
and  the  plaintiff  preferred  his  bill  for 

580  the  legacy  of  6001.  given  to  *his  wife 
by    the    will;  and  the  only    question 

was,  whether  the  portion,  given  by  the  tes- 
tator in  his  life-time,  should  be  intended 
in  satisfaction  of  the  legacy?  And  held 
that  it  should ;  and  agreed  to  be  the  con- 
stant rule  of  this  Court,  that  where  a  leg- 
acy was  given  to  a  child,  who,  afterwards, 
Upon  marriage  or  otherwise,  had  the  like  or 
a  greater  sum,  it  should  be  intended  in 
satisfaction  of  the  legacy,  unless  the  tes- 
tator should  declare  his  intent  to  be  other- 
wise." 
In  Ellison    v.    Cookson,  1    Ves.    jr.    100, 


Lord  Thurlow,  speaking  on  this  subject, 
says,  *'The  common  way  of  arguing  this, 
is  to  forget  entirely  the  rule  of  law ; 
namely,  that  where  a  legacy  is  given  to  a 
child,  it  is  deemed  a  portion,  and  therefore 
carries  with  it  these  qualities;  that  it  is  a 
deliberate  distribution  among  his  children 
of  such  portions  as  the  testator  thinks  fit. 
Crediting  him  for  that  deliberation,  it  he 
advances  in  his  life  that  sum  which  he  has 
adjudged  to  be  the  due  and  proper  portion 
for  that  child,  the  presumption  of  law  is, 
that  he  has  satisfied  that  intent,  and  con- 
sequently, that  it  is  no  longer  a  ground  for 
any  further  demand." 

But,  though  it  is  a  presumption  of 
law,  it  is  not  that  kind  of  conclusive 
presumption,  against  which  nothing  can 
be  said,  but  a  presumption  which  the 
law  makes  upon  the  general  facts, 
liable  to  be  rebutted  by  evidence;  and 
the  kind  of  evidence  for  that  is,  any 
demonstration  from  the  conduct  and 
language  of  the  author  of  both  gifts,  that 
he  considered  the  gift  by  the  will  as  still 
a  subsisting  benefit. 

In  Trimmer  v.  Bayne,  7  Ves.  508,  Lord 
Eldon  says,  '^The  rule  is  settled,  that 
where  a  parent  or  person  in  loco  parentis 
gives  a  legacy  as  a  portion,  and  afterwards, 
upon  marriage  or  any  other  occasion  call- 
ing for  it,  advances  in  the  nature  of  a 
portion  to  that  child,  that  will  amount  to 
an  ademption  of  the  gift  by  the  will,  and 
this  Ccurt  will  presume  he  meant  to  satisfy 
the  one  by  the  other." 

The  same  doctrine  is  explicitly  laid  down 
in  many  other  cases,  as  the  unquestionable 
doctrine  of  equity;  though  some  of  the 
Judges  seem  rather  disposed  to  quar- 
581  rel  with  *the  rule.  See  Twisden  v. 
Twisden,  9  Ves.  413;  Hartop  v.  Har- 
top,  17  Ves.  184 ;  Ex  parte  Pye  v.  Dubort,  18 
Ves.  140;  Coop.  Equ.  Cas.  270,  and  numer- 
ous other  cases. 

This  being  the  established  rule,  let  us 
see  whether  our  case  be  within  it. 

That  the  testator  meant  to  dispose  of  his 
whole  estate,  by  his  will,  is  most  apparent. 
He  does  in  fact  dispose  of  it  with  great 
deliberation,  and  particularity,  giving  to 
each  object  of  his  bounty  all  that  he  in- 
tended such  object  should  enjoy.  Living 
till  his  eldest  son  came  of  age,  he  deter- 
mined, as  regarded  him,  to  do  at  once  what 
he  had  ordained  should  be  done  after  his 
death.  In  the  execution  of  this  purpose, 
he  had  a  full  right  to  change  or  modify 
any  part  of  the  gift,  and  no  man  could  say, 
**why  doest  thou?"  The  plantation  which 
he  had  devised  to  the  plaintiff,  had  been 
for  some  time  settled  as  a  quarter ;  and  there 
were  several  slaves  there,  more  than  he  in- 
tended to  give  to  the  plaintiff.  When  he 
invested  his  son  with  possession  of  the 
land,  slaves,  stock,  &c.  he  sent  from  that 
place  to  his  home  plantation,  those  slaves 
he  meant  to  keep  himself,  and  left  with  his 
son  those  he  meant  to  give  him.  Moses, 
Harry  and  Sam,  though  named  in  the  will, 
were  not  left.  Moses  and  Sam  were  sent 
from  his  son's  place  to  his  own;  and 
Harry  was  already  there.  But,  he  gave  to 
bis  son  three  slaves  not  in  the  will,  Ellick, 
Aggy  and  their  child.  That  these  were 
given,  the  bill  avers,  and  the    answer    ac- 
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knowledges;  and  they  have  ever  since  been 
held,  and  are  still  held,  by  the  plaintiff,  as 
his  property.  It  is  agreed,  that  they  are 
not  of  equal  value ;  but  the  answer  states, 
that  the  difference  in  value  was  more  than 
made  up  by  other  property,  and  that  at 
the  time  possession  was  given  to  the  plain- 
tiff, he  took  a  full  proportion  of  the  estate. 
These  statements  I  consider  as  proper  evi- 
dence. Now,  I  ask,  how  this  proceeding  is 
to  be  explained?  Can  we  understand  it  in 
any  other  way,  than  that  the  father  was 
establishing  his  son,    setting  him  up 

582  in  the    world,  giving    him    *his    full 
proportion    to   manage    for    himself? 

Why,  in  this  proceeding,  should  he  with- 
hold three  of  the  negroes  which  the  will 
had  designated  for  his  son?  Why  send 
them  away  from  his  place,  and  leave  three 
others  there?  Clearly  in  my  judgment, 
because  he  had  changed  his  mind  in  this 
respect,  and  for  some  reason,  determined 
to  keep  these  slaves  himself,  and  give  his 
son  others.  He  might  have  many  reasons 
for  this.  These  slaves  might  suit  particu- 
lar purposes,  important  to  him.  He  might 
have  a  particular  fancy  for  them.  His  will 
was  his  law  in  this  matter,  for  all  were 
his.  But,  if  he  did  not  mean  to  change  this 
part  of  his  gift;  if  he  intended  these  slaves 
still  for  his  son ;  can  we  conceive  why  he 
should  not  have  given  them  to  him,  when 
he  was  setting  him  out,  and  delivering  to 
him  all  the  rest  of  his  portion? 

But,  it  was  insisted,  that  the  rule  as  to 
ademption  of  legacies  could  not  apply  to 
this  case,  because  it  is  an  essential  in- 
gredient in  that  rule,  that  the  thing  be- 
queathed, and  the  thing  given,  must  be 
ejusdem  generis;  and  it  was  afiBrmed,  that 
no  case  could  be  produced,  where  a  legacy 
of  a  specific  thing  was  adjudged  to  be 
adeemed  by  the  gift  of  another  specific 
thing. 

We  must  recollect,  that  this  whole  class 
of  cases  depends  upon  intention.  We  im- 
ply from  a  man's  acts,  his  meaning.  When 
he  gives  5001.  to  A.  his  child,  by  will;  and 
after,  on  her  marriage,  advances  this  same 
sum  of  money ;  its  being  the  same  thing 
in  amount  and  in  kind,  makes  it  more  ap- 
parent that  the  gift  was  a  consummation  of 
the  bequest:  that  he  was  performing,  in 
his  life-time,  the  duty  towards  his  child, 
which  he  had  set  down  in  his  will  to  be 
performed  after  his  death.  Every  legacy 
given  to  a  child  by  a  parent,  is  considered 
a  portion  for  the  advancement  of  such 
child.  In  England,  from  the  nature  of  their 
property,  and  the  situation  of  society, 
these  portions  and  legacies  are  almost  al- 
ways in  money.  With  us,  nothing  is  so 
usual  as  to  advance  children  by  gifts  of 
slaves.  They  stand  with  us,  instead  of 
money.       If  a  man  were    to  bequeath 

583  *ten  slaves  by  name  to  his  daughter, 
and    afterwards,  on  her  marriage,  to 

advance  to  her  these  same  slaves,  nobody 
would  deny,  I  presume,  that  his  was  a  sat- 
isfaction of  the  legacy.  Suppose  he  were 
to  bequeath  to  her  ten  slaves,  to  be  selected 
by  his  executor;  and  after,  on  her  marriage, 
he  were  himself  to  select  ten,  and  advance 
to  her ;  would  anybody  deny  that  this  was 
an  ademption  of  the  legacy,  especially  when 
it  was  a  full  child's  part,  and    as   much  as  I 


he  could  give  to  any  other?  Suppose  a 
man  were  to  bequeath  to  his  child  $10,000  ; 
and  after,  were  to  make  to  that  child  a 
deed  for  a  tract  of  land,  and  declare  in  the 
deed,  that  it  was  in  satisfaction  of  the 
legacy.  All  will  agree,  that  this  gift, 
though  not  ejusdem  generis,  would  adeem 
the  legacy ;  because  it  declares  the  inten- 
tion ;  and  the  power  of  the  owner  being* 
plenary,  that  intention  must  prevail.  It  is 
only  a  means  to  discover  that  intention* 
where  it  is  not  expressed,  that  the  rule  of 
ejusdem  generis  is  resorted  to.  A  reference 
to  some  of  the  English  cases  will  shew 
that  this  is  the  ground  of  the  rule. 

Hoskins  v.  Hoskins,  Prec.  in  Chan.  263. 
A  father  gave  his  son  7501.  in  his  will. 
Afterwards,  he  bought  him  a  cornet's 
commission,  which  cost  6501.  It  was  de- 
cided, that  this  6501.  should  be  a  satisfac- 
tion pro  tanto  for  the  7501.  If  it  be  said 
that  it  was  so  decreed,  because  it  was  in 
proof,  that  the  testator  intended  the  6501. 
should  be  discounted  out  of  the  legacy, 
and  meant  to  have  struck  so  much  out  of 
his  will,  but  died  before  the  accounts  came 
from  London,  I  answer,  it  still  shews  that 
intention  is  every  thing;  ejusdem  generis, 
nothing.  For,  no  one  will  contend,  that 
the  commission  in  the  horse  was  ejusdem 
generis  with  the  7501. 

Chapman  v.  Salt,  2  Vern.  646.  S.  de- 
vised 501.  to  Mary,  the  wife  of  L.  C.  After- 
wards, the  testator  gave  L.  C.  a  note  for  501. 
payable  on  demand.  Objected,  that  the 
note  was  to  one,  the  legacy  to  another.  If 
the  wife  survived,  she  would  have  the 
legacy,  and  the  executors  of  the  husband, 
the  note.  But,  it  was  proved,  that 
584  the  *note  was  intended  as  a  satis- 
faction of  the  legacy,  and  the  bill 
was  dismissed;  shewing  still,  that  inten-- 
tion  is  all. 

It  is  laid  down  generally,  that  a  residuary 
legacy  will  not  adeem  a  portion  due  under 
a  settlement ;  because,  it  is  entirely  uncer- 
tain what  that  legacy  may  be.  But,  this 
rule,  like  the  rest,  yields  to  intention. 

Thus  in  Rickman  v.  Morgan,  I  Bro.  Cb. 
Cas.  63;  2  Bro.  Ch.  Cas.  394;  to  which  I 
refer  principally  for  the  |K>werf ul  argument 
of  Lford  Thurlow,  on  the  subject  of  the  in- 
tention of  the  party. 

The  last  case  I  shall  cite,  is  Bengough 
V.  Walker,  15  Ves.  507,  where  it  is  decided, 
that  a  request  of  a  share  in  powder  works, 
to  be  made  up  in  value  10,0001.,  charged 
with  an  annuity  of  201.  for  life,  was  a  sat- 
isfaction of  a  portion  of  2,0001.  This 
certainly  was  not  ejusdem  generis ;  but  the 
rule  yielded  to  clear  intention. 

In  the  case  before  us,  I  have  already 
stated  the  various  considerations  which 
tend  to  shew  the  intention  of  the  father, 
in  the  gift  of  three  slaves,  Ellick.  Aggy 
and  child :  that  it  could  only  be,  to  substi- 
tute them  for  Moses,  Harry  and  Sam.  It 
might,  I  think,  be  very  fairly  argued, 
that  they  are  ejusdem  generis;  for,  they 
are  consiaered  only  as  property,  and  they 
are  property  of  the  same  kind.  But,  I 
do  not  think  it  necessary  to  press  thia 
point. 

Upon  the  whole,  I  am  clearly  of  opinion*, 
that  the   plaintiff  has    no   claim  to  Moses». 
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Harry  and  Sam,  the  legacy  being  adeemed 
by  the  subsequent  gift. 

The  County  Court  certainly  were  wrong 
in  supposing  this  a  case  of  election ;  but, 
as  no  election  was  made,  and  the  bill 
was  dismissed,  no  harm  is  done. 

I  rather  tnink  it  was  harsh  in  the  Supe- 
rior Court,  to  give  costs  in  a  case  of  such 
novelty.  What  was  said  by  the  testator  in 
his  last  illness,  I  do  not  think  of  any  avail. 
It  is  too  vague  and  uncertain  to  rest  a  de- 
cree on. 

585  •JCIDGE  GREEN. 

Robert  B.  Jones  filed  his  bill  in 
March,  1821,  against  Edmund  Mason,  ezec- 
Qtor  of  Benjamin  Jones,  the  father  of  the 
complainant,  stating  that  the  testator,  by 
his  will,  dated  in  July,  1816,  devised  to 
him  a  tract  of  land  and  sundry  slaves  by 
name,  (14  in  number)  and  amongst  them, 
Moses,  Harry  and  Sam:  that  upon  his 
coming  of  age,  his  father  put  him  in  pos- 
session of  the  land  devised  to  him,  and 
delivered  to  him  the  slaves  bequeathed,  ex- 
cept the  three  above  named :  that  the  time 
of  this  advancement,  his  father,  in  addi- 
tion to  the  slaves  bequeathed,  (with  the 
exception  of  the  three  above  specified,) 
advanced  him  other  slaves,  EUick  and  Aggy 
and  their  child,'  who  were  far  short  in 
value  of  the  slaves  Harry,  Moses  and  Sam : 
that  his  father  always  intended  to  make  an 
equal  distribution  of  his  estate  amongst  his 
children :  that  after  the  publication  of  the 
will,  and  the  settlement  and  advancement 
of  the  plaintiff,  his  father's  estate  had 
greatly  increased  in  value,  and  in  his  opin- 
ion, the  slaves  bequeathed  to  him,  with 
EUick,  Aggy  and  their  child,  did  not  ex- 
ceed a  child's  part;  and  prays  that  the 
executor  may  discover,  * 'whether  the  tes- 
tator in  his  last  illness,  did,  (when  the 
executor  was  reading  over  the  clause  of 
bequest  to  the  plaintiff, )  ask  him  if  the  negro 
man  EUick  was  not  embraced  in  the  said 
clause ;  and  whether  he  did  not  understand, 
that  the  testator's  extreme  indisposition 
prevented  from  proceeding  to  alter  his 
wiU?" 

The  executor  answers,  that  the  plantation 
devised  to  the  plaintiff  was  settled  as  a 
quarter;  and  when  the  plaintiff  attained 
full  age,  the  testator  invested  him  with 
the  possession  of  the  estate  as  it  stood, 
except  in  relation  to  some  of  the  negroes 
attached  to  it:  that  at  the  time  of  the 
investment  aforesaid,  all  the  negroes  con- 
tained in  the  said  legacy,  with  the  excep- 
tion of  Harry,  (who  was  on  the  Manor 
plantation  of  the  testator)  were  on  the 
quarter  aforesaid,  together  with  several 
other     negroes:     that      instead      of 

586  *the   testator   (who  seemed   desirous 
to    give  off    to  the    complainant    his 

estate  at  once)  sending  Harry  up  there,  he, 
amongst  others,  brought  Moses  and  Sam 
to  his  own  house,  and  left,  from  among  the 
negroes  already  on  that  estate,  three  other 
negroes,  EUick,  Aggy  and  their  child, 
which  were  intended  as  supplying  the  place 
of  Moses,  Harry  and  Sam:  that  this  ar- 
rangement was,  as  he  believed,  so  under- 
stood by  all  the  parties.  He  admits,  that 
the  testator's  estate  has  increased  in  a 
greater  ratio  than  the  plaintiff's;  yet  his 
was,  at  the  time  when  he  was  invested  with 


the  possession,  a  full  and  equal  proportion : 
that  he  has  no  doubt  there  was  an  incon- 
siderable difference  in  the  value  of  the 
negroes  so  substituted,  and  those  for  whom 
they  were  substituted ;  but  that  this  differ- 
ence waa  greatly  more  than  exceeded  by 
other  property  left  on  the  said  estate,  and 
advanced  to  the  plaintiff;  and  he  admits, 
that  in  the  testator's  last  illness,  he  asked 
the  questions  mentioned  by  the  complain- 
ant, and  indicated  a  desire  to  new-model 
the  whole  will ;  but  he  did  not,  in  that  or 
any  other  conversation,  express  the  least 
wish  to  give  to  Robert  either  of  the  three 
negroes  retained  at  home,  but  expressed 
a  wish  to  give  him  a  particular  boy,  in  lieu 
of  one  which  Robert  had  lost  among  his 
own. 

The  will,  besides  the  plantation  and  the 
negroes,  gave  to  Robert  the  stock  of  cat- 
tle, hogs  and  sheep,  on  the  plantation,  two 
riding  hois«*s,  a  black  and  a  bay,  (called 
his.)  one  bay  mare  and  colt,  one  sorrel 
mare,  two  beds  and  furniture,  and  all  the 
plantation  tools  on  the  said  plantation  ;  and 
after  various  other  devises  and  bequests, 
both  specific  and  pecuniary,  he  gave  the 
residue  of  his  estate,  real  and  personal,  to 
be  kept  together  for  the  support  of  his 
younger  children  and  his  wife,  and  to  be 
equally  divided  between  his  three  younger 
children,  Benjamin,  Thomas    and  Martha. 

Two  affidavits  were  taken  by  consent  on 
the  28th  of  February,  1821.  proving  that 
Moses  and  Sam  were  worth  $200  more  than 

EUick,  Aggy  and    their  child. 
587        *The  bill,  answer,  will  and  affidavits, 
were  filed  together   on  the  6th    day  of 
March,    1821,  and   the   cause    immediately 
heard  by  consent  upon  these  papers. 

A  question  is  made,  whether,  in  conse- 
quence of  this  proceeding,  the  answer  must 
be  taken  to  be  true ;  and  I  think  it  must. 
It  was  really  bringing  the  cause  to  hear- 
ing on  biU  and  answer.  The  bill  and 
answer  both  stated,  that  the  three  negroes 
bequeathed  and  not  delivered  to  the  legatee, 
were  of  more  value  than  the  three  delivered, 
which  were  not  bequeathed ;  and  the  only 
purpose  of  the  affidavits  was,  not  to  con- 
tradict the  bill  or  answer,  but  to  supply 
a  defect  in  both,  by  ascertaining  the  quan- 
tum of  difference  in  the  values  of  these 
slaves. 

Upon  this  case,  both  the  Courts  below 
decreed  that  the  plaintiff  was  bound  and 
entitled  to  elect,  whether  to  take  the  three 
slaves  bequeathed  but  not  delivered  to  him, 
or  the  three  delivered  but  not  bequeathed  to 
him,  but  could  not  take  them  all.  In  this 
respect,  the  decrees  are  clearly  erroneous. 
If  EUick  and  Aggy  and  their  child  were 
not  given,  so  as  to  vest  a  title  in  the  plain- 
tiff, then  the  transaction  could  not  amount 
to  an  ademption  of  the  legacy  of  the  three 
not  delivered ;  and  in  that  case,  he  would 
be  entitled  to  the  slaves  bequeathed,  and 
the  Court  could  not  make  it  a  condition 
upon  which  to  give  relief,  that  he  should 
deliver  to  the  executor  those  to  which  he 
bad  no  title  and  held  wrongfully ;  and 
which  the  executor  might  have,  at  any 
time,  recovered  by  an  action  at  law.  Spe- 
cific property  cannot,  in  any  case,  be  set  off 
against  specific  property,  in  a  Court  of 
Equity.     If,    on    the   other    hand,    EUick, 
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Aggy  and  their  child,  were  given  by  the 
testator  to  the  plaintiff,  (as  both  the  bill 
and  answer  virtually  affirm,  and  therefore 
must  be  taken  for  true,)  then  it  is  either 
an  ademption  of  the  legacy  as  to  Moses, 
Harry  and  Sam,  or  it  is  not.  If  it  is,  the 
will  is  annihilated  as  to  them ;  and  is  as  if 
it  did  not  contain  their  names.  If  not,  then 
he  has  a  right  to  them  under  the  will,  and 
to  the  others  under  the  gift.  He  would  not, 
in  that  case,  claim  under  and  against 

588  the  will:  which  *is  the  only    case  in 
which  a  party  claiming  under  a  will, 

can  be  put  to  his  election. 
Z  Before  I  proceed  to  examine  the  effect  of 
the  facts  admitted  in  this  case,  it  will  be 
proper  to  ascertain  the  general  rules  which 
have  been  well  settled,  as  applicable  to 
cases  like  this. 

The  statute  now  in  force,  passed  in  1785, 
ch  61«  sec.  7,  12  Hen.  Stat,  at  Large,  141,  is 
the  same  in  effect  (but  in  an  abridged  form, ) 
as  that  of  1748,  ch.  5,  sec.  12,  which  was 
taken  verbatim  from  the  22d  section  of  the 
British  statute  of  frauds  of  the  29th  Ch.  2, 
and  provides,  that  **no  will  in  writing  or 
any  devise  therein  of  chattels  shall  be  re- 
voked by  a  subsequent  will,  codicil,  or  dec- 
laration, unless  the  same  be  in  writing." 
The  object  of  this  provision  was  to  pro- 
hibit the  revocation,  wholly  or  partially,  of 
a  written  will,  by  parol  declarations  or 
nuncupative  dispositions,  which  might  have 
been  done  before  the  statute  of  frauds, 
even  as  to  wills  of  lands.  The  statute  of 
frauds,  however,  has  never  been  held  to 
prohibit  the  revocation  either  of  wills  of 
land,  or  of  personalty,  by  implications 
founded  upon  events  subsequent  to  the  mak- 
ing of  the  will;  although  the  prohibition 
by  the  statute  as  to  the  revocation  of  a 
will  of  lands,  is  much  stronger  than  that 
as  to  the  revocation  of  a  will  of  personalty ; 
in  respect  to  lands,  the  statute  declaring 
that  no  will  shall  be  revoked,  in  whole  or 
in  part,  but  by  another  will  in  writing,  or 
by  burning,  cancelling,  tearing  or  obliter- 
ating; and  in  respect  to  personalty,  declar- 
ing, that  no  will  shall  be  revoked  in  whole  or 
in  part,  by  another  will,  codicil  or  declara- 
tion, unless  it  be  in  writing;  leaving  all 
other  modes  of  revocation  to  operate  as  at 
common  law.  Thus  in  Kngland,  the  subse- 
quent marriage  and  birth  of  a  child  was  an 
implied  revocation  of  the  will,  both  as  to  real 
and  personal  property ;  as  it  was  with  us, 
(Wilcox  V.  Rootes,  1  Wash.  140,)  until  the 
1st  of  January,  1787,  when  the  act  of  1785, 
ch.  61,  sec.  3,  took  effect,  by  which  it  is  pro- 
vided, that  a  last  will  and  testament,  made 
when  the  testator  had  no  child  living, 

589  *wherein  any  child  he  might  have  is 
not  provided  for  or   mentioned,  if  at 

the  time  of  his  death  he  leave  a  child,  or 
leave  his  wife  enseint  of  a  child,  which 
shall  be  born,  shall  have  no  effect  during 
the  life  of  such  after-born  child,  and  shall 
be  void,  unless  the  child  die  without  hav- 
ing been  married  before  he  or  she  shall 
have  attained  the  age  of  21  years. 

As,  notwithstanding  the  statute,  a  rev- 
ocation in  toto  might  be  implied  from  facta 
afterwards  occurring,  so  a  partial  revocation 
as  to  any  particular  legacy  might  be  im- 
plied from  subsequent  facts,  and  the  acts  of 
the  testator.     Thus,  if  a    testator   gave  to 


his  daughter  5001.  by  his  will,  and  after- 
wards, on  her  marriage,  advanced  the  5001. 
to  her,  this  would  be  an  implied  revocation 
of  that  particular  legacy,  upon  a  presump- 
tion of  law  that  it  was  intended  by  the 
testator  as  a  satisfaction  and  ademption  of 
the  legacy.  But,  this  presumption  must 
be  founded  soiely  upon  the  qualities  and 
circumstances  of  the  fact,  without  regard 
to  the  declarations  of  the  testator ;  for,  if 
the  circumstances  and  qualities  of  the  act 
were  not,  of  themselves,  sufficient  to  justify 
the  presumption,  then  to  admit  the  decla- 
rations of  the  testator  to  be  used  to  supply 
the  defect  of  the  fact,  in  order  to  raise  the 
presumption,  would  be  directly  against  the 
terms  of  the  statute.  But,  if  the  fact  itself 
be  sufficient  to  raise  the  presumption,  the 
evidence  of  the  declarations  of  the  testator 
are  admissible  to  rebut  the  presumption, 
and  to  shew  that  he  did  not  intend,  by  the 
act  in  question,  to  adeem  the  legacy,  as 
parol  evidence  is  in  all  other  cases  admitted 
to  repel  a  presumption.  These  principles 
are  well  explained  in  Ellison  v.  Cookson,  1 
Ves.  jr.  100;  Trimmer  v.  Bayne,  7  Ves.  508; 
Hartop  V.  Hartop,  17  Ves.  184.  And  in  like 
manner,  a  particular  legacy  may,  by  im- 
plication, be  adeemed  in  part  as  well  as  in 
toto,  if  the  act  of  the  testator  be  such  as 
to  shew  that  a  subsequent  advancement  was 
intended  as  a    satisfaction  of  the  legacy  in 

part. 
590  ^The  ground,  upon  which  the  pre- 
sumption of  law  in  such  cases  is 
founded,  is  this.  Legacies  to  a  child  are 
in  general  given,  in  pursuance  of  the  natural 
obligation  of  the  parent,  as  a  provision  for 
the  advancement  and  establishment  of  the 
child  in  life;  and,  if  in  the  life  time  of  the 
father,  the  child  is  settled  in  life,  by  marri- 
age, or  otherwise  separated  from  the  family 
of  the  parent,  and  commences  the  business 
of  his  life,  and  the  parent  makes  him  sub- 
stantial advancements  in  proportion  to  his 
ability  and  pre-determination  as  expressed 
in  his  will,  he  is  presumed  to  have  in- 
tended to  give  now  what  (when  he  made 
his  will)  he  intended  to  give  at  his  death, 
in  whole  or  in  part,  according  to  the 
amount  and  circumstances  of  the  advance- 
ment, rather  than  to  have  intended  to 
abandon  and  violate  the  deliberate  purpose 
expressed  in  his  will,  as  to  the  distribution 
of  his  property  amongst  the  members  of  his 
family,  by  giving  to  the  child  advanced  an 
undue  proportion  of  his  estate,  and  more 
than  he  intended  by  his  will,  both  the  leg- 
acy and  the  advancement. 

The  testator,  in  the  case  at  bar,  left  a 
wife  and  three  sons,  all  under  age  when  he 
made  his  will,  and  four  daughters,  of  whom 
three  were  married,  and  had  been  in  part 
advanced,  and  the  other  was  an  infant.  To 
the  daughters  and  their  families,  he  gave 
money  and  negroes.  To  the  sons,  he  gave 
all  his  land,  consisting  of  two  tracts,  the 
quarter  which  he  devised  with  the  stock, 
Ac.  upon  it  to  Robert  the  complainant,  and 
that  where  he  repided,  which  he  divided 
between  his  two  younger  sons.  A  part  of 
the  negroes  at  the  quarter,  he  bequeathed 
to  Robert  by  name ;  and  gave  the  balance, 
except  those  specifically  bequeathed,  to 
the  families  of  his  married  daughters,  to- 
gether with  all  his  undisposed  of  residuum* 
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coaaisting  of  stocks,  Ac.  to  his  two  young- 
est sons  and  unmarried  daughter,  to  be 
kept  together  and  worked  on  his  home  plan- 
tation, for  the  support  of  his  wife  and 
three  youngest  children ;  and  when  Benja- 
min came  of  age  or  married,  he  was  to  have 
his  part  of  the  land,  and  one  third  of 
the       residuary       negroes,      stocks, 

591  *^&c.  and  the  balance  to   be   kept   on 
that  part  of  the  land,  and  worked  for 

the  support  of  the  widow  and  two  youngest 
children,  until  Martha  came  of  age  or  mar- 
ried ;  when  she  was  to  have  the  money 
given  her,  and  a  moiety  of  the  remainder 
of  the  negroes,  and  Thomas  was  to  have 
the  residue  of  the  land,  negroes,  &c. 
charged  with  the  support  of  the  widow. 

When  Robert  came  of  age,  the  testator 
put  him  in  possession,  as  his  own,  of  all 
that  he  had  devised  and  bequeathed  to  him, 
except  the  negroes '  in  question ;  two  of 
which  he  withdrew  from  the  plantation 
^iven  to  Robert,  to  which  they  had  be- 
longed ;  and  instead  of  these  three  negroes, 
he  advanced  to  Robert  three  other  negroes, 
which  lived  on  that  plantation,  and  other 
articles  not  bequeathed  to  him  by  the  will; 
which,  with  the  value  of  the  three  negroes 
not  bequeathed,  exceeded  in  value  the  three 
negroes  bequeathed  and  not  advanced  or  de- 
livered to  Robert;  and  this  was  a  full  and 
equal  proportion  of  the  testator's  estate. 
What  the  other  property  not  bequeathed, 
^iven  to  Robert,  besides  the  negroes  not 
bequeathed,  consisted  of,  is  not  stated; 
but,  it  was  probably  provision  to  support 
the  plantation  until  Robert  could  make  a 
crop,  which  was  not  provided  for  him  by 
the  will. 

These  are  the  facts  and  circumstances, 
on  which  we  are  to  say,  whether  a  legal 
presumption  arises,  that  the  testator,  by 
this  gift  to  Robert  when  he  came  of  age, 
intended  to  satisfy  and  adeem  the  legacy 
in  full,  and  whether  the  bequest  is  revoked 
by  implication,  or  not? 

I  cannot  resist  the  conviction,  that  such 
^as  the  intention  of  the  testator.  The 
circumstances  that  when  his  son  came  of 
age,  he  put  him  immediately  in  the  pos- 
session of  all  the  property  devised  and  be- 
queathed to  him,  except  the  three  negroes, 
and  gave  him  three  other  negroes  not  be- 
queathed, of  less  value  indeed  than  the 
othem,  but  compensated  in  other  property ; 
the  separating,  at  that  precise  time,  the 
two  negroes  bequeathed,  from  the  rest,  and 
removing  them  from  the   plantation, 

592  where  they  had    been    ^resident   and 
employed;  as  well  as  the   separating 

and  removing  of  all  the  other  negroes  not 
given,  who  were  settled  on  the  same  plan- 
tation; indicated  clearly  an  intention  to 
separate  this  son  finally  from  the  family 
of  the  testator,  to  set  him  up  in  life,  and 
to  advance  him  fully  to  the  extent  intended 
by  the  father.  He  was  doing,  in  his  life- 
time, in  effect,  all  he  had  intended  to  do 
for  this  son  by  his  will ;  and  the  substitu- 
tion of  three  other  negroes  for  the  three 
taken  away,  and  compensating  the  son  for 
the  difference  in  value,  with  other  prop- 
erty not  bequeathed,  fortifies  this  conclu- 
sion. 

This  conclusion  was  resisted,  in  the 
argument   of   the   cause,    by    the   sugges- 


tion that  the  negroes  given  by  the  testa- 
tor, were  not  of  equal  value  with  those 
given  by  the  will,  and  withheld.  This 
objection  is  unfounded ;  for,  that  difference 
in  value  was  made  up  with  other  property 
given  with  them. 

The  only  real  objection  insisted  on  is, 
that  no  case  has  been  decided,  in  which  a 
gift  of  a  specific  thing  has  been  adjudged 
to  adeem  a  legacy  of  another  specific  thing; 
and  that  the  rule  in  respect  to  satisfactions 
and  ademptions,  presumed  from  circum- 
stances, is,  that  the  thing  given,  and 
the  thing  bequeathed,  should  be  ejnsdem 
generis. 

In  cases  of  this  class,  the  question  is 
only  as  to  the  intention  of  the  testator,  to 
be  inferred  from  his  acts,  and  not  from 
his  expressed  will.  It  is  impossible  to  pre- 
scribe any  technical  and  inflexible  rules 
governing  the  result  of  such  an  enquiry. 
Each  case  must  depend  upon  its  own  cir- 
cumstances. The  rule  of  ejusdem  generis 
is  of  some  use  in  elucidating  the  enquiry 
into  intention.  If  either  the  specific  thing, 
given  by  the  will,  or  given  by  the  testa- 
tor in  his  life,  should  appear  not  to  be  in- 
tended as  a  portion,  or  as  a  substantial  part 
of  the  intended  advancement  for  the  es- 
tablishment of  the  child  in  life,  and  in- 
tended as  an  additional  manifestation  of 
kindness,  the  gift  of  one  would  not  adeem 
the  other ;  and  in  England,  hardly  any  other 
case  of  the  bequest  and  gift  of  specific 
593  articles  can  occur.  There  *the  uni- 
versal practice  is  to  provide  the  por- 
tions or  fortunes  of  younger  children  in 
money,  either  by  will  or  settlement ;  aud  the 
obligation,  when  resulting  from  a  settle- 
ment or  a  promise  made  by  will,  is  gener- 
ally satisfied  by  a  bequest  of  money,  or  a 
gift  of  money  in  the  life-time  of  the  party. 
With  us,  the  advancement  of  children  is 
most  frequently  in  negroes;  and  a  bequest 
or  gift  of  negroes  is  generally  made  as  an 
advancement  for  the  better  establishing  the 
child  in  life ;  and  here,  a  gift  of  negroes, 
in  lieu  of  other  negroes,  may  be  considered 
as  an  ademption  of  the  legacy,  if  other  cir- 
cumstances shew  that  such  was  the  inten- 
tion of  the  testator.  These  are,  to  all  the 
purposes  of  the  argument,  ejusdem  generis. 

There  are  also  cases  in  the  English 
books,  in  which  this  rule  has  not  been 
strictly  adhered  to.  A  few  examples  of 
the  application  of  the  rule,  and  in  which 
it  has  been  disregarded,  will  illustrate  the 
reason  and  foundation  of  the  rule. 

In  the  case  of  Grave  v.  The  Earl  of 
Salisbury,  1  Bro.  Ch.  Cas.  425,  it  was  held, 
that  the  grant  of  a  lease  for  99  years  at  a 
rent  of  401.  per  annum,  which  was  worth 
1801.  per  annum,  and  money  paid  for  re- 
pairs, and  the  standing  crop,  the  commis- 
sioner estimating  the  value  of  the  whole  at 
4,4001.,  was  not  an  ademption  pro  tanto  of 
a  legacy  of  10,0001.  The  Chancellnr  says, 
upon  this  rule  of  ejusdem  generis,  ^*In  the 
present  case,  it  would  be  presuming  that 
Lord  Salisbury  had  the  idea  of  a  portion  in 
his  mind,  when  he  was  giving  a  thing  not 
ejusdem  generis.  The  true  ground  of  this 
case  is,  that  the  whole  gift  of  the  lease, 
repairs  and  crop,  being  one  and  the  same 
transaction,  was  either  intended  as  an 
advancement  and  ademption  of   the  legacy 
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pro  tanto,  or  the  testator  bad  no  such  in- 
tention. If  be  had  intended  it  as  an 
ademption  pro  tanto,  he  would  have  fixed  a 
Talue  upon  it,  and  not  hare  left  it  to  be 
afterwards  ascertained  by  estimate  and 
conjecture.  See  Bengongh  y.  Walker,  15 
Ves.  507. 

594  *In  Holmes  ▼.  Holmes,  1    Bro.  Ch. 
Gas.  555,  it   was   held    by  the  Lords 

Commissioners,  that  a  legacy  to  a  son  of 
50C1.  was  not  adeemed  by  the  father's  tak- 
ing him  into  partnership  with  him,  in  a 
trade  in  which  they  were  to  have  a  capital 
of  30001.  to  be  brought '  in  equally.  The 
father  brought  in  the  whole  capital,  and 
had  said  that  he  meant  to  give  half  the 
stock  to  his  son,  and  so  it  was  understood 
in  the  family;  and  one  witness  said  he  had 
given  him  half  the  stock.  This  was  not 
held  to  be  a  satisfaction,  not  being  ejusdem 
generis,  and  that  it  must  have  been  the 
testator's  intention  that  he  should  have 
both. 

It  has  also  been  held,  that  the  bequest  of 
a  residue  is  not  a  satisfaction  of  a  portion, 
for  which  the  father  was  bound,  as  it  con- 
sists of  choses  in  action  and  is  uncertain 
as  to  its  amount.  In  such  a  case,  when  the 
father  is  under  a  legal  obligation  to  pay  a 
portion,  the  provision  by  will  must  be 
equal  to  the  po«'tion,  and  subject  to  no  con- 
dition or  uncertainty;  a  rule,  which  is  not 
strictly  applied  to  a  case  of  the  ademption 
of  a  legacy  by  a  gift.  For,  both  the  legacy 
and  the  gift  are  purely  voluntary,  and  the 
testator  may  substitute,  if  he  choose,  one 
thing  for  another,  or  a  lessor  for  a  greater 
value. 

The  only  enquiry  is,  whether,  in  fact, 
the  circumstances  were  such  as  to  prove 
that  intention.  The  cases  above  noticed, 
proceeded  upon  intention ;  and  the  differ- 
ence in  the  things  given  and  bequeathed, 
and  the  uncertainty  of  the  residue  both  as 
to  the  amount  and  time  of  payment,  were 
calculated  to  induce  a  belief,  that  the  testa- 
tor had  no  intention  to  adeem  the  legacy, 
or  satisfy  the  portion.  Other  cases  have 
occurred,  in  which  the  rule  of  ejusdem 
generis  has  given  way  to  the  intention  of 
the  testator,  inferred  from  the  other  cir- 
cumstances of  the  case,  and  a  residue  has 
been  considered  as  a  satisfaction ;  as  ia 
Hoskins  v.  Hoskins,  Prec.  in  Ch.  263,  the 
father  bequeathed  to  his  younger  son  7501. 
and  afterwards  bought  him  a  cornet's  com- 
mission for  6501. ;  and  this  was  held  to  be 
a  revocation  of  the  legacy  pro  taato.  In 
this      case,     it      was     proved      that 

595  *the    testator    intended    to    alter  his 
will,  and  deduct  this  from  the  legacy, 

but  died  before  he  did  it.  This  evidence 
probably  had  no  influeace  on  the  decision ; 
for,  it  was  clearly  inadmissible,  the  case 
occurring  after  the  statute  of  frauds. 

In  Bengough  v.  Walker,  15  Ves.  507,  it 
was  held,  that  a  portion  of  20001.,  for  which 
the  father  was  bound,  was  satisfied  by  a 
legacy  of  a  share  in  powder  works, 
(charged  by  the  will  with  the  payment  of 
an  annuity  of  201.)  which  the  testator 
directed  should  be  made  up  in  money  to  the 
value  of  10,0001.  The  value  of  the  share 
did  not  appear,  and  might  have  been  9,5001. 
The  value  of  the  legacy,  as  fixed  by  the 
testator,  ascertained   his  intention ;  and  in  i 


Rickman  v.  Morgan,  2  Bro.  Ch.  Gas.  394, 
it  was  held,  that  a  residue  was  a  satisfac- 
tion of  a  portion  of  8,0001. ;  the  intention 
of  the  testator  being  inferred  from  the 
quantum  of  the  residue. 

It  seems,  therefore,  that  the  rule  of 
ejusdem  generis  is  not  conclusive  that  the 
testator  did  not  intend  to  adeem  a  legacy 
by  giving  another  thing  in  his  life-time; 
but  is  one  (and  in  England,  a  strong)  cir- 
cumstance to  prevent  the  presumption  of 
ademption  or  satisfaction,  yet  capable  of 
being  overruled  by  other  circumstances; 
and  in  the  case  at  bar,  I  think  the  manner 
and  circumstances  of  the  gift  shew,  that 
the  intent  of  the  testator  was  to  give  at 
once  to  the  plaintiff  all  he  intended  to  give 
him,  and  to  substitute  the  three  negroes 
and  other  property  given,  for  the 
three  negroes  bequeathed    and    not    given. 

The  declarations  of  the  testator  are  ad- 
missible evidence  to  rebut  this  presump- 
tion. But,  they  were  not  such  as  to  impair 
the  legal  presumption  in  this  case.  The 
enquiry  of  the  testator,  when  the  clause  in 
the  will  giving  the  negroes  to  the  plaintiff 
was  read,  whether  Ellick  and  Aggy  were 
not  in  it,  does  not  prove  that  he  wished  to 
insert  their  names  in  addition  to  the 
others;  but  might  have  been  to  provide,  as 
he  had  done  in  respect  to  others  of  hia 
children,  and  as  is  very  usual,  a  clause 
confirming  the  title  to  what  he  had  already 
given  him.  It  is  not  necessary  to 
5%  examine  *the  other  suggestions  of 
the  executor's  answer,  in  respect  to 
the  testator's  intentions. 

This  case  being  one  of  the  first  impres- 
sion with  us,  and  presenting  a  question  of 
some  novelty  and  difiQculty,  I  think  the 
County  Court  were  right  in  not  decreeing 
costs  to  either  party ;  but  wrong,  in  giv- 
ing the  plaintiff  an  election;  which,  how- 
ever, can  now  do  no  injury  to  the  appellee  ; 
and  that  the  decree  of  the  Chancery  Court 
should  be  reversed  with  costs,  and  that  of 
the  County  Court  affirmed,  with  costs  of 
the  Chancery  Court  to  the  appellee. 

JUDGE  CABELIr  concurred,  and  the 
decree  was  reversed.* 


Clay  V.  Neilson. 

Aucrast.  1827. 
Attschnent— Fatal  Defects. t— A  capias  ad  responden- 
dum belnff  returned  **not  found,"  an  atuchment 
is  issued,  wbich  neitber  specified  the  names  of  tbe 
plaintiffs  nor  of  tlie  defendants.  It  is  levied  on  an 
'ox-cart,"  without  sayin?  to  whom  the  ox-cart 
belonfired.  For  each  of  these  defects,  the  attach- 
ment is  void. 

Appeal  from  the  Superior  Court  of  Notto- 
way county,  where  an  action  of  debt  was 
brought  by  Neilson  &  Nisbet,  partners, 
assignees  of  Woodward,  who  was  assignee 
of  Townes,  against  Charlea  Clay  and 
Edward  Clay.  A  capias  ad  respondendum 
was  issued  against  the  defendants,  and  re- 
turned **not  found,"  as  to  one  of  the  de- 
fendants, and  as  to  other,  that  he  confined 
himself  to  the  house,  and  would  not  be 
seen  by  the  sheriff. 

An  attachment  was  awarded    against  the 


•The  PBB8IDBNT  and  Judob  Coaltkr.  absent 
^See    monographic  note  on   "Attachments**    ap- 
pended to  Lancaster  y.  Wilson.  27  Qratt  eS4. 

The  principal  case  is  cited  Trith  approval  in  Offtln- 
dinirer  v.  Ford,  86  Va.  019.  IS  S.  B.  Rep.  1. 
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defendanta;  bat,    it    did    not   specify    the 

names  either  of  the  plaintiffs   or   de- 

597      fendants,  *but   only    describes   them 

as  ^*the   above    named  defendants." 

The  sheriff  returned,  that  it   was   levied 

on  one  oz-cart.     The  defendants  still  failed 

to  appear;  and   judgment    was   entered  at 

the  rales,  which  was  made  final  at  the  sac- 

ceeding  Court. 

From  this  judgment,  the  defendants  ap- 
pealed. 

The  case  was  submitted. 

August  21.     JUDGE  CABELL. 

This  was  an  action  of  debt  on  sc  bond 
against  Charles  Clay  and  Edward  Clay. 
The  capias  being  returned  ^* not  found,"  an 
attachment  was  thereupon  issued,  which 
was  returned  *  levied  on  an  ox-cart."  The 
defendants  still  failing  to  appear,  a  com- 
mon order  was  taken  against  them,  which 
was  afterwards  confirmed. 

A  supersedeas  was  awarded  on  the  appli- 
cation of  Edward  Clay. 

The  attachment  specifies  neither  the 
names  of  the  plaintiffs,  nor  of  the  defend- 
ants, nor  any  sum  of  money  as  being  de- 
manded in  the  suit.  For  these  reasons, 
the  attachment  was  fatally  defective,  and 
anfit  to  be  the  foundation  of  the  judgment. 


I  consider  the  return,  also,  on  the  attach- 
ment, as  defective.  It  does  not  state  to 
whom  the  ^^ox-cart"  belonged;  and  there 
is  nothing  in  the  body  of  the  attachment 
to  lead  us  tu  the  knowledge  of  the  fact. 
An  attachment  is  resorted  to,  for  the  pur- 
pose of  forcing  an  appearance.  It  is 
intended  to  supply  the  place  of  a  capias  exe- 
cuted. It  ought,  therefore,  to  be  levied  on 
some  property  belonging  to  each  defend- 
ant; otherwise,  there  will  be  nothing  to 
inform  him  of  the  existence  of  the  suit; 
and  a  judgment  would  thus  be  obtained  by 
surprise.  Even  if  the  attachment  had 
specified  the  names  of  the  defendants,  yet 
I  should  be  inclined  to  think  the  return 
defective,  in  not  specifying  to  whom  the 
ox-cart  belonged.  The  defendants 
596  were  not  sued  as  partners,  *and  it  is 
very  improbable  that  the  ox-cart  be- 
longed to  them  jointly.  If  it  belonged  to 
one  of  them  only,  there  was  no  service  of 
the  attachment  as  to  the  other. 

The  judgment  should  be  reversed,  the 
attachment  quashed,  and  the  cause  re- 
manded to  the  rules,  to  be  farther  pro- 
ceeded in. 

JUDGES  GREEN  and  CARR  concurred, 
and    the   attachment   was    quashed,    Ac* 
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Opinion  of  Judgb  Cabbi^i,,  in  thk  Casb  op  Land  v.  Jbffrebs. 


[See  the  case  pa.  268.] 


Land  v.  JefTries.* 

Jane.  1827. 
[See  the  case  pa.  20B.] 
Mrs.  Birdsons^,  a  widow,  being  entitled  to 
several  slaves  as  her  dower  in  the  estate  of 
her  former  husband,  and  to  some  fnmitare 
in  her  own  right,  and  being  about  to  marry 
John  M.  Jeffries,  who  was  known  to  be  very 
much  in  debt,  was  very  desirous  to  have  her 
property  conveyed  to  her  own  separate  use 
and  benefit,  and  protected  from  all  liability 
to  the  payment  of  the  debts  of  her  intended 
husband.  Jeffries  was  utterly  opposed  to  l)e- 
coming  a  party  to  any  marriage  settlement, 
but  declared  his  entire  willingness  that  she 
should  make  any  disposition  of  her  property 
that  she  and  her  friends  might  desire.  Na- 
thaniel D.  Land,  one  of  the  brothers  of  Mrs. 
Birdsong,  on  whom  dhe  relied  for  taking  such 
measures  as  might  be  necessary  for  effectuat- 
ing her  wishes,  in  relation  to'  her  property, 
confiding  in  the  integrity  and  skill  of  Jef- 
fries, the  intended  husband,  (who  was  a  law- 
yer by  profession,)  consulted  him  on  the  oc- 
casion; and  he  advised  the  execution  of  an 
absolute  conveyance  of  the  property  to  John 
W.  Land,  another  brother  of  Mrs.  Bird- 
600  song,  who  was  then  absent  in  *the  mili- 
tary service  of  the  State.  Such  a 
conveyance  was  accordingly  drawn  by  Jef- 
fries himself,  and  executed  by  Mrs.  Bird- 
song,  in  the  presence  of  many  persons,  on 
the  day  of  the  marriage,  and  probably  not  an 
hour  l)efore  the  marriage.  The  property, 
after  the  marriage,  passed  into  the  possession 
of  Jeffries  until  the  return  of  Land,  which 
seems  to  have  been  shortly  afterwards,  when 
it  was  hired  by  Land  to  Jeffries,  for  one  year  ; 
and  he  continued  to  hold  it,  afterwards,  on 
the  same  terms,  until  some  of  the  slaves  were 
taken  in  execution,  by  Charles  W.  Steward, 
a  creditor  of  Jeffries.  John  W.  Land,  the 
grantee,  in  the  deed  executed  by  Mrs.  Jeffries, 
as  aforesaid,  presented,  as  her  next  friend 
and  trustee,  to  the  Chancellor  of  the  Rich- 
mond District,  a  bill  of  injunction,  stating 
the  al>ove  circumstances,  and  particularly, 
that  the  object  of  the  conveyance  was  to  se- 
cure the  property  to  the  separate  use  of  Mrs. 
Jeffries,  free  from  the  claims  of  the  creditors 
of  Jeffries.  The  injunction  was  awarded, 
and  afterwards  dissolved  by  the  Chancellor. 

The  question  is  as  to  the  validity  of  the 
deed  from  Mrs.  Birdsong  to  her  brother  John 
W.  Land. 

The  statute  of  frauds,  (under  which  it  is 
contended  that  the  deed  is  void,)  is  merely 
declaratory  of  the  common  law,  and  vacates 


•JUDOB  Cabbll  refers  to  this  declsloQ  In  Clay  tor 
V.  Anthony,  «  Rand.  316:  Davis  v.  Turner.  4  Gratt. 
4«);  and  Baldwin,  J.,  refers  to  it  In  Tavenner  v. 
Robinson,  8  Rob.  286. 


no  conveyance,  unless  it  shall  appear  to  have 
been  executed  with  intent  to  delay,  hinder  or 
defraud  creditprs  or  subsequent  purchasers  ; 
for,  as  Lord  Mansfield  said,  in  Cadogan  and 
Kennet,  Cowper,  434,  "that  statute  does  not 
militate  against  any  transaction,  bona  fide, 
and  where  there  is  no  imagination  of  fraud; 
and  so  is  the  common  law.'* 

The  burden  of  proving  the  fraudulent  in- 
tent, is  on  him  who  seeks  to  vacate  the  con- 
veyance. But,  he  will  be  allowed  to  establish 
it  by  any  kind  of  legal  testimony ;  whether 
it  be  direct  and  positive,  or  presumptive  or 
circumstantial. 

In  the  absence  of  direct  and  positive  testi- 
mony, there  are  many  facts  and  cir- 
601  cumstances  which  the  law  admits  to  '^be 
marks  or  signs  of  fraud ;  and  from 
which,  therefore,  the  fraudulent  intent  may 
be  inferred.  Some  of  these  circumstances 
afford  only  prima  facie  evidence  of  it ;  but 
others  afford  conclusive  evidence,  and  estab- 
lish it  decisively. 

There  are  some  cases  where  the  convey- 
ance is  said  to  be  fraudulent  in  law,  and 
others  where  it  is  said  to  be  fraudulent  in 
fact. 

A  conveyance  is  said  to  be  fraudulent  in 
law,  when  it  has  been  executed  under  such 
circumstances,  that  the  law  itself  conclu- 
sively infers  a  fraudulent  intent,  from  the  in- 
trinsic nature  of  the  circumstances,  without 
any  enquiry  into  the  actual  intent  of  the  par- 
ties to  the  transaction.  A  conveyance  is  said 
to  be  fraudulent  in  fact,  where  the  circum- 
stances are  not  such  as  that  the  law  conclu- 
sively infers  a  fraudulent  intent  from  them, 
but  where  the  parties  have  actually  intended 
to  delay,  hinder  or  defraud  creditors  or  sub- 
sequent purchasers.  But,  both  descriptions 
of  cases  are  equally  void  under  the  statute  of 
fraud ;  for,  in  the  first,  the  fraudulent  intent 
is  inferred  by  the  law,  and  in  the  second  it 
is  actually  proved. 

It  is  contended  for  the  appellee.  Steward, 
that  the  conveyance,  in  this  case,  is  fraudu- 
lent in  law,  because,  the  possession  did  not 
accompany  and  follow  the  deed. 

Before  I  examine  the  character  of  the  pos- 
session in  this  particular  case,  and  the 
weight  to  which  it  is  entitled,  I  deem  it  im- 
portant to  state,  as  concisely  as  I  can,  my 
views  of  the  doctrines  of  the  law  on  the  sub- 
ject of  the  possession  of  personal  property, 
in  general,  after  an  absolute  conveyance  of 
them.  I  deem  it  important,  because  I  con- 
ceive that  the  decision  of  this  case  will  de- 
pend mainly  upon  the  correct  understanding 
of  these  doctrines. 

I  will  premise  that  I  have  not  been  able  to 
discover,  any  contrariety  or  inconsistency  in 
the  modern  decisions  of  the  English  Courts, 
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or  in  the  opiniona  of  their  Judges  on  this  sub- 
ject. There  is  certainly  no  such  contrariety 
nor  inconsistency  to  be  discovered  in  the 
Supreme  Court  of  the  United  States,  or  in  this 
Court.    If  there  be  the  appearance  of 

602  *contrariety  or  inconsistency  of  opin- 
ion,   that    appearance  will  vanish,  if 

the  expressions  of  the  Judges  shall  be  con- 
strued, (as  they  always  ought  to  be)  in  refer- 
ence to  the  circumstances  of  the  particular 
case,  and  to  the  points  presented  for  deci- 
sion. 

The  only  real  question  that  has  ever  been 
submitted  to  the  Courts,  on  this  subject,  is 
whether  a  possession  not  accompanying  and 
following  the  deed,  is  to  be  considered  as  only 
a  badge  or  evidence  of  fraud,  to  be  submitted 
to  the  jury,  under  the  direction  of  the  Court, 
and,  of  course,  liable  to  be  rebutted  by  coun- 
ter-testimony, or  whether  it  is  to  be  consid- 
ered "such  a  circumstance  per  se,  as  makes 
the  transaction  fraudulent  in  point  of  law." 

But,  that  question  does  not.  by  any  means, 
involve  any  doubt  as  to  the  effect  of  the  mere 
circumstance  of  actual  possession  not  pass* 
ing  from  the  grantor,  cotemporaneously  with 
the  execution  of  the  conveyance;  nor  as  to 
the  effect  of  the  mere  circumstance  of  such 
possession  being  found  in  his  hands  after- 
wards. No  body  ever  pretended  that  either 
of  these,  was  such  a  circumstance,  per  se,  as 
makes  the  transaction  fraudulent  in  law. 
Every  body  admits  that  the  mere  possession 
of  personal  property,  after  an  absolute  con- 
veyance, is  only  evidence  of  fraud,  to  be  sub- 
mitted to  the  jury,  and  that  it  is  only  prima 
facie  evidence.  This  is  expressly  stated  by 
Lord  Eldon.  in  Lady  Arundel  v.  Phipps,  10 
VeB.'144.  He  says,  **the  mere  circumstance 
of  possession  of  chattels,  however  familiar 
it  may  be  to  say  that  it  proves  fraud, 
amounts  to  no  more  than  that  it  is  prima 
facie  evidence  of  property  in  the  man  posses- 
sing, until  a  title,  not  fraudulent,  is  shewn, 
under  which  that  possession  has  followed. 
Every  case  from  Twyne's  Case  downwards 
supports  that."  Being  only  prima  facie  evi- 
dence of  fraud,  it  must,  from  its  very  nature, 
be  liable  to  be  rebutted  by  other  testimony. 
(1  Starkie*s  Evidence,  453,)  and  conse- 
quently, the  possession  of  the  vendor  is  sus- 
ceptible of  explanation,  as  to  its  character, 
for  the  purpose  freeing  it  from  the  im- 

603  pntation  of  fraud.    Many  *cases  might 
be  stated  as  examples,  for  shewing  the 

operation  of  this  principle  ;  but  a  single  one 
will  suffice.  A  man  purchases  a  slave  of 
another,  for  full  consideration,  and  bona 
iide ;  the  slave  at  the  time  of  the  sale, 
is  on  the  farm  of  the  vendor  ;  it  is  the 
expectation  and  intention  of  both  parties 
that  he  shall  be  removed  with  all  reason- 
able despatch ;  and  he  remains,  in  the 
mean  time,  in  the  possession  of  the  vendor, 
without  any  regard  to  his  convenience,  but 
solely  to  await  the  reasonable  convenience  of 
the  vendee  in  removing  him.  But,  before 
the  vendee  can  thus  remove  him,  an  execu- 
tion comes  out  against  the  goods  and  chattels 
of  the  vendor,  and  the  sheriff  finding  the  slave 
in  his  possession,  levies  the  execution  upon 
him  and  sells  him.  In  an  action  of  trespass 
brought  by  the  vendee  against  the  sheriff, 
if  the  vendee  exhibits  nothing  but  his  abso- 
lute bill  of  sale,  the  sheriff  may  shew  that 
notwithstanding  that  bill  of  sale,  the  slave 


was  found  by  him  in  the  vendor's  posses- 
sion. Now,  as  the  possession  of  personal 
chattels  is,  prima  facie,  evidence  of  property 
in,  or  of  trust  for,  the  person  possessing,  the 
possession  of  the  vendor,  thus  exhibited, 
would  he  prima  facie,  inconsistent  with  the 
avowed  object  of  the  absolute  conveyance  to 
the  vendee,  and  would,  therefore,  be  prinia 
facie  evidence  of  a  trust  for  the  vendor,  and 
that  the  absolute  conveyance  was  intended 
as  a  cover  to  disguise  and  conceal  that  trust, 
and  thereby  to  delay,  hinder  and  defraud 
creditors,  &c.  But  still,  this  would  be  prima 
facie  evidence  only,  liable  to  be  rebutted  by 
other  testimony.  If,  therefore,  the  vendee 
shall  prove  that  the  possession  of  the  vendor 
was  connected  with  no  motive  of  benefit  or 
advantage  to  the  vendor,  but  was  for  the 
reasonable  convenience  of  the  vendee  only, 
and  was  intended  to  continue  no  longer  than 
such  reasonable  convenience  required,  all 
presumption  of  property  in  the  vendor,  or  of 
trust  for  him.isdone  away,  and  consequently, 
the  possession  of  the  vendor  is  shewn  not 
to  be  inconsistent  with  the  purpose  of  the  ab- 
solute deed  ;  and  thus,  the  whole  foundation 
for  the  inference  of  fraud,  would   be 

604  removed.     *^But,  suppose    the    sheriff 
should    not  only  prove  that  the  slave 

was  found  in  the  actual  possession  of  the 
vendor,  but  that  it  was  agreed  between  the 
vendor  and  vendee,  at  the  time  of  the  convey- 
ance, that  the  slave  should  remain  in  the  pos- 
session of  the  vendor,  for  a  long  or  a  short 
time,  to  be  used  by  him,  during  that  time, 
as  if  he  were  the  owner.  Such  a  possession 
by  the  vendor  would  he  manifestly  inconsist- 
ent with  the  deed ;  for,  the  deed  purports  to 
be  for  the  sole  and  exclusive  benefit  of  the 
vendee,  whereas  the  possession,  as  explained 
by  the  agreement,  shews  a  trust  for  the  bene- 
fit of  the  vendor.  Or,  suppose  there  be  no 
agreement  expressly  proved,  that  the  slave 
shall  remain  with  the  vendor  to  be  used  by 
him  as  if  he  were  the  owner,  yet  if  the  slave 
be  actually  found  in  his  possession  and  use, 
after  the  conveyance,  or  if  he  be  found  in  his 
possession  only,  that  is  (as  has  been  already 
said)  prima  facie  evidence  of  property  in,  or 
of  trust  for  the  vendor,  inconsistent  with  the 
deed  ;  and  although,  as  being  prima  facie 
evidence  only,  it  is  liable  to  be  rebutted  by 
other  evidence  shewing  that  the  possession 
is  not  inconsistent  with  the  deed,  yet  if  there 
be  no  such  rebutting  testimony,  the  prima 
facie  evidence  acquires,  thereby,  *'a  conclu- 
sive quality,"  (1  Starkie,  454,)  and  proves  the 
fact  it  purports  to  prove,  the  inconsistency 
of  the  possession,  as  decisively  as  if  there 
had  been  an  express  agreement  that  the 
slave  should  remain  in  the  possession  and 
use  of  the  vendor. 

This  inconsistency  of  possession  is  all  that 
is  meant,  when  it  is  said  that  popsession 
does  not  "accompany  and  follow  the  deed  ;'* 
and  the  only  question  that  has  ever  t>een 
made  upon  the  subject,  is  whether  such 
inconsistent  possession  be  only  evidence  of 
fraud,  to  be  submitted  to  a  jury,  and  liable 
to  be  rebutted  by  other  testimony,  or  whether 
it  be  *'such  a  circumstance  per  se,  as  makes 
the  transaction  fraudulent  in  law.'* 

In  some  cases,  the  inference  of  fraud  is  a 
mere  question  of  fact  ;  and  l)eing  a  ques- 
tion of  fact,   can  only  be  found    by 

605  *a  jury.    It    is  always  so,  when  the 
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fraud  depeads,  not  on  the  mere  act  done, 
but  on  the  intention  with  which  it  waa 
done.  As,  for  example,  when  a  debtor 
assigns  his  property  for  valuable  considera- 
tion, and  delivers  possession  thereof ;  this 
will  be  fraudulent  or  otherwise,  according  to 
the  intention  with  which  it  was  done;  and 
that  can  be  ascertained  by  a  jury  only.  1 
Starkie,  427  ;  2    Starkie,    616. 

But,  there  are  other  cases  in  which  the  in- 
ference of  fraud,  is  a  mere  question  of  law. 
And  it  is  always  so,  when  the  act  itself  is 
deemed  fraudulent,  without  regard  to  the 
particular  intention  with  which  it  was  done. 
1  Starkie,  427  ;  2  Starkie,  616.  In  such  cases, 
the  inference  of  fraud  is  pronounced  by  the 
Court  as  a  matter  of  law  arising  from  the 
fact  as  found  by  a  jury,  agreed  by  the  par- 
ties, or  admitted  by  the  pleadings ;  or,  if  the 
Court  perceive  that  the  testimony  tends  to 
establish  a  fact  which  the  law  deems  fraudu- 
lent per  se,  the  Court  may  instruct  <he  jury 
that,  if  they  accredit  the  evidence,  they 
should  find  accordingly. 

The  case  of  possession  by  the  vendor,  in- 
consistent with  the  conveyance,  presents  one 
of  the  strongest  instances  of  the  inference  of 
fraud  being  a  question  of  law.  Mere  posses- 
sion may  be  explained  ;  and  the  presumption 
arising  from  mere  possession,  will  be 
removed  by  an  explanation  shewing  that  the 
possession  was  not  inconsistent  with  the  con- 
veyance. But,  a  possession,  admitted  or 
proved  to  be  inconsistent  with  the  convey- 
ance, admits  of  no  explanation,  nor  can  the 
inference  from  it  be  repelled  or  rebutted  by 
even  the  strongest  testimony  of  the  actual 
fairness  of  the  intention  of  the  parties ;  for, 
an  inconsistent  possession  is,  in  the  lan- 
guage of  Judge  Buller,  (in  Edwards  v.  Har- 
ben,  2  Term  Reports,  596,)  **such  a  circum- 
stance per  se,  as  renders  the  transaction 
fraudulent  in  point  of  law."  The  rule  is 
not  always  declared,  precisely  in  this  form  ; 
for  the  same  Judge  laid  down  the  rule,  in 
different  language,  in  the  case  of  Uaseling- 
ton  V.  Gill,  decided  a  few  years  before  £2d- 
wards  and  Harben,  and  reported  in  a 
606  note  to  Jarman  *v.  WooUoton,  3  Term 
Reports,  620.  He  there  expresses  him- 
self thus :  *'It  has  been  frequently  deter- 
mined that  possession  alone  is  not  evidence 
of  fraud  The  transaction  must  be  shewn 
to  be  fraudulent  from  other  circumstances. 
If  the  possession  be  inconsistent  with  the 
conveyance,  that  is  evidence  of  fraud  ** 
But  it  is  manifest,  that  Judge  Buller  did 
not  mean  that  it  was  only  prima  facie 
evidence  of  fraud  ;  for,  that  would  have 
been  directly  contrary  to  the  former  deci- 
sions to  which  he  himself  refers  in  Edwards 
V.  Hart>en,  and  to  the  unanimous  opinion  of 
all  the  Judges  of  England  as  declared  in  con- 
sultation on  the  case  of  Bam  ford  v.  Baron,  2 
Term  Reports,  594,  (note.)  He  undoubtedly 
meant  that  an  inconsistent  possession  is 
conclusive  evidence  of  fraud.  And  there  is, 
in  truth,  no  difiFerence  between  a  transaction 
being,  in  law,  per  se,  fraudulent,  and  its 
being,  in  law,  conclusive  evidence  of  fraud. 
The  expressions  are  used,  in  the  books,  as 
synonimous. 

The  rule,  as  thus  established  in  England, 
has  t>een  sanctioned  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Hamilton 
V.  Russell,  1  Cranch,  309  ;  and  by  this  Court, 


in  the  case  of  Alexander  v.  Deneal,  2  Munf. 
341 ;  Robertson  v.  Ewell,  3  Munf.  1 ;  Thomas 
V.  Soaper,  5  Munf.  528 ;  and  Williamson 
V.  Farley,  Gilmer,  IS. 

This  doctrine  of  fraud  per  se,  as  it  is  usu- 
ally called,  or  of  conclusive  evidence  of  fraud* 
as  it  is  sometimes  called,  excludes  all  regard 
to  the  actual  intention  of  the  parties*  in 
every  transaction  that  comes  within  its 
range.  Hence  it  frequently  happens,  that 
conveyances  are  vacated  as  fraudulent 
in  law,  under  this  rule,  when  the  parties 
had  not,  in  fact,  any  fraudulent  or  co- 
vinous intent  whatever.  The  case  of  Ed- 
wards V.  Harben,  (in  which  the  rule 
was  most  emphatically  laid  down)  was, 
itself,  a  case  of  that  kind.  The  parties 
had,  in  fact,  "no  imagination  of  frauds ;  " 
for,  the  deed  was  intended  merely  as  a  se- 
curity for  a  just  debt,  and  the  possession 
was  not  to  remain  with  the  vendor  more 
than  14  days.    The  case  of  Williamson 

607  V.  Farley,  *in  this  Ck>urt,  (Gilmer,  IS, ) 
is,  also,  a  very  strong  one  of  the  same 

kind.  There,  the  bill  of  sale  of  slaves  was 
absolute  on  its  face,  and  it  was  intended  by 
the  parties  to  be  what  it  purported  to  be,  an 
absolute  sale.  Valuable  and  full  considera- 
tion was  actually  paid.  The  slaves  were 
brought  into  the  presence  of  the  parties, 
at  the  time  of  the  execution  of  the  bill 
of  sale,  and  the  vendor  told  the  ven- 
dee that  they  were  his  to  do  as  he  pleased 
with  them.  But  at  the  same  time  and  place, 
the  vendee  hired  them  to  the  vendor,  for  one 
year,  for  their  food  and  clothing  ;  and  took 
a  bond  for  returning  them  at  the  end  of 
the  year.  The  vendee  took  them  out  of  the 
possession  of  the  vendor  in  less  than  two 
months  from  the  execution  of  the  convey- 
ance. Yet,  this  Court  determined  it  to  be  a 
case  of  fraud  per  se.  Nothing  was  farther 
from  the  minds  of  the  parties  in  Edwards  v. 
Harben,  and  in  Williamson  v.  Farley,  than 
an  actual  intention  to  delay,  hinder  or  de- 
fraud creditors.  But,  in  both  cases,  they 
intended  and  stipulated,  that  the  vendor 
should  remain  in  the  possession  and  use  of 
the  property .  In  doing  so,  they  did  an  act 
which  the  law,  estimating  it  by  its  intrinsic 
nature,  declares  to  be  fraudulent  per  se ;  and 
as  the  law  infers  intention  from  acts,  it  in- 
fers conclusively  that  the  intention  of  the 
parties  waa  fraudulent  ;  and  vacates  the 
transaction  accordingly. 

Such  being  the  inflexible  rigour  with 
which  the  rule  of  fraud  per  se,  is  applied  to 
all  cases  coming  within  its  range,  I  think 
it  very  important  that  the  limits  of  the  rule 
should  be  most  clearly  defined  ;  and  although 
I  approve  of  the  rule,  I  do  not  think  it  ought 
to  be  extended  to  cases  which  do  not  strictly 
belong  to  it. 

The  rule  itself,  the  principle  on  which  it  is 
founded,  and  the  extent  of  its  application, 
are  laid  down,  with  admirable  perspicuity 
and  force,  by  Judge  Buller,  in  Edwards  v. 
Harl)en.  It  is  applied  only  to  cares  where 
possession  does  not  "follow  and  accompany 
the  deed;'*  or  as  he  himself  explains  it,  both  in 
Edwards  v.  Harben,  and  in  Haselington  and 
Gill,  it  is  applied  only  to  cases  where 

608  the  possession  *is  inconsistent  with  the 
deed.     Inconsistency  of  possession    is 

the  principle,  the  foundation  of  the  rule,  and 
the  test  of  its  itpplication.    Wherever  the 
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potfsession  is  inconsistent  with  the  convey- 
ance, the  rule  applies  to  and  vacates  the 
transaction.  Wherever  the  possession  is 
inconsistent  with  the  conveyance,  or,  to 
speak  more  correctly,  wherever  the  posses- 
sion is  not  inconsistent  with  the  conveyance 
the  rule  does  not  apply  ;  and  the  trans- 
action will  be  supported,  unless  it  shall  ap- 
pear that  the  intention  of  the  parties  was 
actually  fraudulent.  Thus,  in  EMwards  v. 
Harben  ;  Bamford  v.  Baron  ;  Hamilton  v. 
Russell ;  Alexander  v.  Deneal  ;  Robertson 
V.  Bwell ;  Thomas  v.  Soaper,  and  Williamson 
V.  Farley,  (before  cited)  the  transactions 
were  held  to  be  fraudulent  per  se,  because  the 
possession  was  inconsistent  with  the  con- 
veyance ;  there  being  proof  either  that  there 
was  an  actual  agreement  that  the  vendor 
should  remain  in  the  possession  and  use  of 
the  property,  or  that  he  was  permitted  to 
remain  in  the  possession  without  any  proof 
to  shew  that  the  possession  was  not  incon- 
sistent with  the  conveyance.  But  in  Cad- 
ogan  V.  Kennet,  Cowper,  432;  Jarman  v. 
Woolloton,  3  Term  Rep.  618  ;  Haselington 
V.  Gill,  (reported  in  a  note  to  Jarman  v. 
Woolloton, )  and  in  Lady  Arundel  v.  Phipps 
10  Ves.  139  ;  the  transactions  were  supported 
because  the  possession  was  not  inconsistent 
with  the  deed.  The  cases  of  Cadogan  v. 
Xennet,  and  Liady  Arundel  v.  Phipps, 
shew  that  although  the  actual  possession, 
remain  with  the  vendor  in  the  same  man- 
ner as  if  the  deed  had  never  been  made, 
yet  the  act  will  not  vitiate  the  deed,  pro- 
vided the  transaction  be  free  from  actual 
fraud,  and  provided  such  possession  be  not 
inconsistent  with  the  deed.  In  the  first  of 
these  two  cases,  a  husband  before  mar- 
riage, conveyed  certain  household  goods  be- 
longing to  him,  at  his  house  in  town,  to 
trustees  for  his  own  use  during  his  life,  re- 
mainder to  his  wife  for  her  life,  &c.  The 
marriage  took  place,  and  the  husband  re- 
mained in  possession  as  if  the  deed  had 
not  been  made.     It  appeared   in    testimony 

that  the  fortune  of  the  lady  he 
609      *was  to  marry    was  amply   sufficient 

to  pay  all  the  debts  he  owed  at  that 
time,  and  that  he  had  no  idea  of  disap- 
pointing any  creditor.  It  was  held  that  as 
the  possession  by  the  husband  was  consist- 
ent with  the  deed,  and  as  the  transaction 
was  exempt  from  all  suspicion  of  actual 
fraud,  the  deed  protected  the  property 
from  sale,  even  during  the  lite  of  the  hus- 
band, for  the  satisfaction  of  a  debt  due 
even  at  the  time  of  the  settlement.  In 
I^ady  Arundel  v.  Phipps,  there  was  a  pur- 
chase by  a  married  woman,  after  marriage, 
from  her  husband,  through  the  medium  of 
trustees,  for  her  separate  use,  of  certain 
family  pictures,  furniture  and  other  articles 
belonging  to  the  husband,  in  and  about 
his  different  mansion  houses.  The  husband 
continued  in  the  actual  possession  of  the 
property,  after  the  execution  of  the  deed, 
in  the  same  manner  as  if  the  deed  had  not 
been  made ;  and  it  appeared,  moreover,  that 
the  object  of  the  purchase  was  to  preserve 
from  the  creditors  of  the  husband,  and  for 
the  family,  the  property  embraced  by  the 
purchase,  which  was  of  peculiar  value  to 
the  family.  This  transaction  was  sup- 
ported, because  thft  evidence  shewed  it  to 
be    fair,  and  because  the  possession    of  the 


husband  (considering  his  relation  to  his 
wife,)  was  not  inconsistent  with  the  deed 
conveying  the  property  to  her  separate  use. 
The  case  of  Jarman  v.  Woolloton,  &c.,  was, 
like  the  case  at  bar,  the  conveyance  by  a 
Woman  just  before  her  marriage,  of  her 
Own  property,  with  the  consent  of  her  in- 
tended husband.  By  the  deed,  reciting 
**that  it  was  agreed  between  the  parties, 
that  the  wife's  stock  in  trade,  book  debts, 
&c.  should  be  assigned  to  a  trustee,  in 
trust  for  her  separate  use  and  disposal,  and 
to  the  intent  that  she  might  carry  on  her 
trade,  at  her  own  risk  and  charges,  and 
for  her  own  separate  and  exclusive  benefit. 
She  assigned,  to  a  trustee,  all  and  singular 
her  stock  in  trade,  and  other  effects,  at,  in 
or  about  and  belonging  to,  the  apartments 
then  in  her  occupation,  being  part  of 
a  house  No.  78,  in  Welbeck  street,  &c." 
For  some  time  after  the  marriage,  the  wife 
carried  on  her  trade  in  Welbeck  street, 

610  separately    from  her   husband,  *who 
was  a    linen-draper   in  Mary-le-bone 

street ;  but  afterwards,  all  her  effects  were 
removed  to  his  house,  and  she  carried  on 
her  trade  in  a  separate  apartment  there. 
The  husband  becoming  a  bankrupt,  the 
wife's  stock  in  trade,  and  her  furniture 
(conveyed  by  the  deed,)  were  taken  pos- 
session of  by  his  assignees.  The  trustee 
of  the  wife  brought  trover  against  the  as- 
signees, and  the  question  was  whether  the 
deed  protected  the  property.  It  appeared  on 
the  trial  that  the  husband  paid  the  rent  of 
the  house,  and  had  been  at  the  expense  of 
fitting  up  the  shop,  but  that  there  was  con- 
tradictory evidence  with  respect  to  the 
manner  of  the  wife's  carrying  on  her  busi- 
ness, whether  for  her  own  separate  use  or 
not.  The  jury  found  that  it  was  not  car- 
ried on  separately,  and  gave  a  verdict  for 
the  defendant  as  to  the  stock  in  trade,  but 
found  a  verdict  for  the  plaintiff  as  to  the 
furniture.  The  defendant's  counsel  moved 
to  set  aside  the  verdict  and  grant  a  new 
trial  as  to  the  furniture,  on  the  ground 
that  the  trust  deed  did  not  protect  this 
property.  But,  the  verdict  was  sustained 
by  the  Court.  The  transaction  being  ex- 
empt from  all  suspicion  of  actual  fraud, 
the  furniture  was  held  to  be  protected,  not- 
withstanding it  had  been  removed  to  the 
husband's  house;  for,  as  to  the  furniture, 
the  possession  of  the  husband,  considering 
his  relation  to  his  wife,  was  not  inconsist- 
ent with  the  deed  conveying  it  to  her  sep- 
arate use.  But,  as  to  tbe  stock  in  trade, 
the  deed,  by  its  very  terms,  required  that 
the  wife  should  carry  on  the  trade  sepa- 
rately from  her  husband,  and  at  her  own 
risk  and  charges.  The  fact  found  by  the 
jury  that  she  did  not  carry  it  on  separately, 
was,  therefoie,  in  direct  opposition  to  the 
terms  of  the  deed;  and  it  was  on  the  ground 
of  this  inconsistency,  that  the  stock  in 
trade  was  held  to  come  within  the  influence 
of  the  rule  of  fraud  per  se.  This  is,  cer- 
tainly, a  most  remarkable  case.  The  differ- 
ent parts  of  the  property  belonged  to  the 
same  person,  were  conveyed  by  the  same 
deed,  to  the  same  grantee,  for  the  same 
purposes,  and  the  actual  possession,  after 
the  deed,  was  the  same   as  to    all  the 

611  *property.     Yet  the  deed   was  held  to 
protect  a  part  of  the  property,  because 
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the  possession  as  to  that  was  consistent 
with  the  terms  of  the  deed,  and  to  be 
fraudulent  per  se,  as  to  other  parts  of  the 
property,  because  the  possession  as  to  them, 
was  inconsistent  with  the  terms  of  the  deed. 
This  shews  what  is  very  important  in  the 
case  at  bar,  that,  as  to  property,  of  the  wife 
conveyed,  fairly,  before  the  marriag:e,  the 
circumstance  of  possession  by  the  husband, 
after  marriage,  will  not  bring  it  within  the 
rule  of  fraud  per  ae;  unless  the  possession 
by  the  husband  shall  be  iticonsistent  with 
the  terms  of  the  deed.  And  I  will  here 
take  occasion  to  observe  that  as  to  the  doc- 
trine of  inconsistency  of  possession,  there 
is  no  dififereuce  between  a  conveyance  to 
trustees,  and  a  direct  conveyance  to  the 
party  beneficially  interested;  particularly 
in  England,  where  deeds  of  trust  are  not 
required  to  be  recorded. 

One  word  more  as  to  this  rule  of  fraud 
per  se,  and  I  shall  have  done  with  the  sub- 
ject. It  is  never  applied  to  cases  of  pos- 
session by  the  former  owner,  after  a  sale 
of  property  by  a  sheriff  under  an  execution  ; 
whether  the  possession  be  left  by  the  pur- 
chaser with  the  former  owner,  merely  for 
his  accommodation,  or  on  condition  that  he 
will  sell  the  property  and  pay  the  proceeds 
to  the  purchaser,  or  on  a  contract  to  pay 
rent  or  hire  for  them.  Kidd  v.  Rawlinson, 
2  Bos.  &  Pul.  59;  Cole  v.  Davies,  1  L,d. 
Raym.  724;  Birch  v.  Alexander,  4  Taunton, 
823.  Nor  is  it  material  in  such  cases,  that 
the  purchaser  be  or  be  not  a  creditor.  Nor 
is  the  rule  of  fraud  per  se,  applied  to  the 
case  of  possession  by  the  former  owner, 
after  a  sale  made  by  trustees  under  an  as- 
signment for  the  benefit  of  creditors. 
I^eonard  v.  Baker,  1  M.  &  S.  251.  Nor  is 
it  applied  to  the  possession  of  the  former 
owner,  after  a  sale  by  a  landlord  on  a 
distress  for  rent.  Guthrie  v.  Wood,  1 
Starkie's  Cases,  367;  2  Com.  Law  Reports, 
430.  In  thifi  last  case.  Lord  EUenborough 
said,  '^the  doctrine  of  possession,"  (mean- 
ing this  doctrine  of  fraud  per  se,)  *  ^applies 
to  cases  of  conveyance  from  the  party 
612  himself.  *The  statute  of  Elizabeth 
does  not  apply  to  a  case  like  this, 
where  the  property  is  not  sold  by  the 
party,  but  under  a  distress  for  rent."  And 
how  can  it  apply  to  any  other  case  than  to 
a  conveyance  from  the  party  himself?  For, 
how  can  a  possession  by  the  former  owner, 
be  inconsistent  with  a  conveyance  not  from 
that  former  owner,  but  from  some  other 
person  in  whom  the  property  has  become 
legally  vested,  and  who  has  full  right  to  sell 
and  convey  to  any  fair  purchaser.  Such  a 
purchaser  is,  as  Lord  Ellenborough  said, 
in  the  case  last  cited,  ^^quite  at  liberty  to 
leave  it  in  the  possession  of  the  former 
owner." 

The  result  of  the  whole  doctrine  is  this, 
that  the  mere  possession  of  personal  chat- 
tels, after  an  absolute  conveyance  of  them, 
being  only  prima  facie  evidt^nce  of  fraud, 
may  be  explained  and  rebutted  by  shewing 
that  it  is  not  inconsistent  with  the  convey- 
ance. But,  if  the  possession  be  inconsist- 
ent with  the  conveyance,  it  is  per  se 
fraudulent  in  law,  although  the  parties  had 
not,  in  fact,  any  imagination  of  fraud. 
This  rule,  however,  is  never  applied  to  any 
case  but  to  one  of  inconsistent  possession. 


It  remains  now  to  apply  these  general 
principles  to  the  case  before  us. 

The  deed  from  Mrs.  Birdsong  to  her 
brother,  was  executed  but  a  few  hours,  per- 
haps a  few  minutes,  before  her  marriage; 
and  it  conveyed  the  property  to  him,  ab- 
solutely, without  any  special  stipulation, 
limitation,  or  reservation  whatever.  No 
possession  of  the  property,  therefore,  em- 
braced by  this  deed,  can  be  inconsistent 
with  the  deed,  but  the  possession  of  Mrs. 
Birdsong,  or  of  those  claiming  under  her. 
As  to  the  possession  of  Mrs.  Birdsong, 
herself,  during  the  short  period  that  elapsed 
between  the  execution  of  the  deed,  and  the 
solemnization  of  the  marriage,  that  is 
suflBciently  explained  to  be  not  inconsistent 
with  the  deed,  by  the  fact  that  there  was 
no  agreement  that  she  should  retain  the 
possession,  and  by  the  fact  that  her  brother^ 
the  grantee,  was  absent,  and  was  not  in- 
formed of  the  deed  until  after  the  mar- 

613  riage.     As  to  the  possession  of  *Jef- 
f ries,  after  the  marriage,  that  cannot, 

with  any  semblance  of  propriety,  be  said 
to  be  a  possession  under  Mrs.  Birdsong, 
the  grantor.  She  had  no  right  whatever^ 
to  the  possession  of  the  property,  at  the 
time  of  the  marriage,  nor  had  she  the  legal 
competency  after  the  marriage,  to  deliver 
to  him  any  actual  possession  which  she 
may  have  held  at  the  moment  of  the  mar- 
riage; for,  at  that  moment,  she  ceased  to 
be  sui  juris.  The  possession  of  Jeffries 
after  the  marriage,  was  not,  either  as  to 
right,  or  as  to  fact,  under  the  grantor  in 
the  deed :  and  consequently,  can  no  more  be 
said  to  be  inconsistent  with  that  deed,  than 
the  possession  by  any  other  individual  in 
the  community.  In  truth,  the  possession  of 
Jeffries,  after  Land's  return  from  the  mil- 
itary service,  was  under  Land,  the  grantee 
in  the  deed,  by  hire  from  him,  and  so  far 
from  being  inconsistent  with  the  deed,  was 
consistent  with  it.  This  case  is  very  differ- 
ent from  the  case  of  Jarman  v.  Woolloton, 
so  far  as  respects  the  interference  of  the 
husband  in  the  wile's  stock  in  trade,  men- 
tioned in  that  case.  In  Jarman  v.  Woollo- 
ton, there  was  an  express  stipulation  in  the 
deed,  that  the  wife  should  carry  on  the 
trade  separately  from  the  husband.  The 
interference  of  the  husband  in  the  trade, 
(which  was  acquiesced  in  by  the  wife  and 
by  her  trustee,)  was,  therefore,  inconsist- 
ent with  this  express  stipulation  of  the 
deed:  and  it  was  on  account  of  this  incon- 
sistency, that  that  case  was  determined, 
so  far  as  related  to  the  stock  in  trade,  to 
come  within  the  influence  of  the  rule  of 
fraud  per  se;  and  that  also  was  the  reason, 
and  the  only  reason,  why  Lord  Mansfield 
said,  in  the  case  of  Haselington  v.  Gill, 
that  if  **the  husband  had  carried  on  the 
trade  in  his  own  name,  and  contracted 
debts  on  it,  that  would  have  varied  the 
case:"  for,  in  Haselington  v.  Gill,  as  in 
Jarman  v.  Woolloton.  there  was  an  express 
stipulation  in  the  deed  that  the  trade  should 
be  carried  on  by  the  wife,  separately  from 
the  husband.  The  mere  circumstance  of 
possession  by  the  husband,  is  never  re- 
garded as  fraudulent  per  se.  It  is  only 
inconsistent   possession,  whether    by 

614  the  ^husband  or  any    body   else,  that 
is    regarded    as    fraudulent    per    se. 
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And  I  pronottnce  with  confidence,  that  there 
is  no  case,  where  the  possession  of  the 
husband  after  marriage,  of  property  con- 
veyed by  the  wife  before  marriage,  has  been 
held  to  be  inconsistent  with  the  deed  of  the 
wife,  where  that  deed,  like  the  deed  before 
tis,  ^was  absolute  on  its  face,  and  without 
any  special  stipulation,  limitation,  or  res- 
ervation. This  case,  therefore,  cannot  be 
brought  within  the  influence  of  the  rule  of 
fraud  per  se ;  and  can  only  be  assailed  on 
the  ground  of  actual  fraud. 

Was  there  any  actual  fraud  in  this  trans- 
action? This  was  very  faintly  urged,  if 
urged  at  all ;  and  I  am  decidedly  of  opinion, 
that  it  is  not  supportd  by  a  single  circum- 
stance that  is  calculated  'to  excite  even 
the  suspicion  of  fraud.  Mrs.  Birdsong,  not 
being  indebted  herself,  had  a  perfect  right 
to  make  any  disposition  of  her  property 
that  she  thought  proper;  and  she  was  under 
no  obligation,  legal  or  moral,  to  permit  any 
of  it  to  be  applied  to  the  payment  of  the 
debts  of  her  intended  husband.  Nor  was 
Jeffries  himself,  under  any  such  obligation, 
to  make  any  arrangement  for  subjecting  to 
the  payment  of  his  debts,  the  propertv  of 
his  intended  wife.  Situated  as  he  was, 
such  an  effort  would  have  been  reprehen- 
sible :  and  even  his  creditors  do  not  exhibit 
themselves  in  a  very  enviable  aspect,  when, 
after  imprudently  trusting  an  insolvent, 
they  seek  to  indemnify  themselves  by 
sacrificing  the  just  rights  of  others.  As 
to  the   possession  of  the   property   by    the 


husband,  it  was  no  more  calculated  to  mis- 
lead or  deceive  creditors  or  purchasers,  than 
the  case  which  occurs  daily,  of  the  wealthy 
father-in-law  permitting  his  son-in-law,  to 
hold  on  loan,  property  which  appears  to 
the  world  to  belong  to  the  son-in-law,  but 
which  may  be  reclaimed  at  any  time  within 
five  years.  As  to  the  use  to  which  it  was 
hoped  the  brother  would  hold  the  property, 
viz:  the  separate  use  of  Mrs.  Birdsong, 
after  the  marriage,  that  was  in  itself  a 
just  and  legal  object;  and  no  body  had  a 
right  to  complain  of  its  not  being  expressed 

in    the    deed,    but     Mrs.      Birdsong 
615      *herself.     And    the     omission    is   of 

no  consequence,  even  as  to  her ;  since 
the  grantee  himself,  now  declares  it. 

On  the  subject  of  the  deed  not  having 
been  recorded,  I  have  only  to  say,  that  as 
it  was  absolute  on  its  face,  without  any 
reservation  of  trust  whatever,  it  cannot 
be  regarded  as  a  deed  of  trust,  or  marriage 
settlement;  and  therefore,  that  there  was 
no  necessity  for  recording  it  as  to  anybody, 
under  the  4th  section  of  our  act  concerning 
conveyances.  Nor  do  I  think  it  was  nec- 
essary to  record  it  under  our  statute  of 
frauds;  because  I  am  of  opinion  that  the 
possession  really  and  bona  fide  remained 
with  the  donee;  for,  the  possession  of 
Jeffries,  was  the  possession  of  Land. 

I  think  the  decree  of  the  Chancery  Court 
should  be  reversed,  and  the  injunction  be 
re-instated. 
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The  King  V.   Ridge.* 

May,  1817. 

A  scire  facias  haviag  issued  against  the 
defendant,  as  the  acceptor  ^bf  three  several 
bills  of  exchange,  dated  12th  April  1813.  pay- 
able twelve  months  after  date,  drawn  by  the 
Karl  of  Moira,  whereby  he  (Ridge,)  became 
indebted  to  Ansten  (the  holder)  in  that  stim 
and  interest,  as  found  by  an  inquisition, 
under  a  commission  on  an  extent  against 
him,  as  receiver  general  for  the  county  of 
Oxford  ;  the  defendant  pleaded  a  general  tra- 
verse :  and  the  case  coming  on  to  t>e  tried 
before  the  I^ord  Chief  Baron,  at  the  sittings 
after  Trinity  Term,  the  jury  found  a  verdict 
for  the  Crown. 

In  Michaelmas  Term,  Clarke  obtained  a 
rule  to  show  cause  why  a  verdict  should  not 
be  entered  for  the  defendant,  or  a  new  trial 
granted. 

From  the  report  of  the  evidence,  given  on 
the  trial,  it  appeared  to  have  t>een  proved, 
that' a  little  before  Lrord  Moira's  departure  for 
India,  his  Lrordship  had  drawn  four  bills  for 
one  thousand  pounds  each,  payable  to 
618  hi»  own  order,  *tweive  months  after 
date,  which  were  accepted  by  Ridge, 
his  Irordship*s  regimental  agent. 

That  they  were  then  handed  over,  en- 
dorsed by  Lrord  Moira,  generally,  to  Major 
James,  his  Lordship's  confidential  friend, 
and  who  had  been  employed  in  obtaining 
money  for  his  Lrordship,  through  the  medium 
of  such  bills,  ever  since  the  year  1802,  by 
getting  them  discounted  for  that  purpose, 
and  often  at  the  house  of  Austen  &  Maunde, 
but  more  particularly  with  Austen,  who  usu- 
ally furnished  cash  for  them. 

That  Major  James,  (having  previously  had 
a  communication  with  Maunde  on  the  subject 
of  getting  the  bills  negotiated,)  took  them 
himself  to  the  banking  house  of  Austen, 
Maunde  A  Co.,  in  Henrietta  street ;  where, 
after  several  interviews  with  Maunde  (with- 
out seeing  Austen  on  business,)  he  at  length 
received  from  Maunde  36001.  Os.  Od.  (three 
thousand  six  hundred  pounds)  for  the  four 
bills,  which  he  immediately  gave  to  Lord 
Moira.  Major  James  was  known  to  Austen 
&  Co.  to  be  the  agent  of  Lord  Moira,  aad  to 
be  procuring  the  money  for  him. 

It  was  also  in  evidence,  that  Lord  Moira's 
bills,  so  drawn  and  accepted,  had  become 
much  depreciated  in  the  market ;  which  was 
explained  to  mean,  that  they  were  not  nego- 
tiable for  80  much  in  value  as  they  purported 
to  be  drawn  for,  and  that  fifteen  pound,  per 
cent  per  annum,  was  commonly  required  and 

♦This  case  is  referred  to  in  Whitworth  v.  Adams,  5 
RaDd.  889.  898,  418,  410.  438. 


received  for  discounting  them.  Major  Jamea 
had  himself  no  interest  in  the  bills,  but  was 
merely  the  agent  of  Lord  Moira;  and  had  not 
endorsed  them,  nor  was  there  any  other 
endorsement  on  them  but  that  of  Lord  Moira. 
On  that  e/idence,  the  counsel  for  the  defend- 
ant objected  that  the  transaction  was  usu- 
rious ;  for  that  it  was  quite  clear,  that  tlie 
money  given  for  the  bills  in  question,  was 
in  the  way  of  discounting  them  for  Lord 
Moira,  and  not  as  buying  them  of  Major 
Jancies. 

His  Lordship  left  it  to  the  jury  to  say 
whether  the  transaction  t>efore  them  was 
merely  colourable  on  the  part  of  the  house  of 
Austen  A  Maunde,  and  was  a  disconnt- 
619  ing  *of  the  bills ;  or  whether  it  was  a 
fair  and  bona  fide  purchase  of  the 
bills  by  them.  If  the  former,  directing  them 
to  find  for  the  defendant ;  if  the  latter,  for 
the  Crown  ;  when  the  jury  found  a  verdict 
for  the  Crown. 

Dauncey  and  Nolan,  shewed  cause ;  con- 
tending, that  what  had  t>een  done  in  respect 
of  the  bills,  was  on  the  face  of  the  transac- 
tion a  mere  sale,  and  not  a  discount ;  when 
the  Court  calling  on  the  counsel  who  were  to 
support  the  rule : 

Clarke  and  Peake  submitted,  that  the 
transaction  was  a  discounting,  and  not  a  pur- 
chase of  the  bills,  and  therefore  usurious ; 
that  the  money  given  for  them  was  a  per- 
sonal advance  to  Lord  Moira  himself  alone* 
on  his  credit,  at  a  premium  of  151.  Os.  Od. 
(fifteen  pounds)  per  cent.  t>eing  considerably 
above  the  usual  discount.  Major  James  was 
not  a  third  person  holding  the  bill  for  his 
own  benefit,  as  having  received  it  for  money 
due  to  him  from  Lord  Moira,  nor  does  he 
endorse  it,  or  make  himself  liable  ;  if  he  had, 
it  would  have  been  a  loan  to  him,  and  there- 
fore, equally  usurious  ;  but,  he  is  identified 
with  Lord  Moira,  who  was  at  the  time  dis- 
tressed for  money,  and  was  precisely  one  of 
the  persons  meant  to  t>e  protected  by  the 
statute,  (12  Anne,  chap.  16,)  against  the  mis- 
chievous consequences  of  their  necessities, 
and  the  language  of  the  act  is  most  general : 
or,  if  transactions  of  this  sort  may  be  legal- 
ized as  a  sale,  the  t>eneficial  provisions  of 
that  act  will  be  frustrated.  A  party  selling 
a  bill  is  released  from  all  responsibility  on  it. 

Not  so  here.  Lord  Moira,  whose  sale  it 
was,  if  the  bill  was  sold,  for  it  was  sold  for 
his  benefit,  and  in  fact  by  himself  ;  for  the 
mere  agency  of  a  third  person  can  make  no 
sort  of  difference  in  the  act  itself,  which  was 
a  discounting  of  these  bills  at  more  than 
five  per  cent. 

Dauncey  and  Nolan,  contra,  contended* 
that  it  was  a  mere  question  of  fact  for  the 
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jury,  whether  this  was  a    sale    by  Major 

James,  or  a  discounting'  for  Lrord  Moira  ;  and 

their  finding  ought  to  be  conclusive. 

620  *It  was  in  evidence  that  no  one  would 
take  these  bills  for  their  full  amount ; 

therefore,  they  were  sent  into  the  mar- 
ket to  be  sold  to  any  one  who  would  pur- 
chase them  on  speculation.  They  had 
in  the  market-  a  specific  value  assigned 
them,  and  the  house  of  Austen  &  Co. 
had  given  for  them  all  that  they  were 
considered  to  t>e  worth.  This  is  an  in- 
strument on  which  any  one,  becoming  legal- 
ly possessed  of  it,  might  sue,  and  therefore 
may  t>e  the  subject  matter  of  sale.  If  the 
issue  of  the  bill  was  fair  at  first,  subsequent 
usury  does  not  vitiate  it.  If  Austen  & 
Maunde  had  endorsed  these  bills  over  to  a 
third  person,  they  would  have  been  available 
in  his  hands  ;  so  also  are  they  in  the  hands 
of  the  Crown. 

RICHARDS,  Chief  Baron. 

This  is  certainly  a  case  of  very  singular 
circumstances.  (Stating  the  transaction 
and  the  connection  between  the  parties,  and 
observing  particularly  on  the  communication 
between  James  and  Maunde,  before  the  bills 
were  produced.)  It  is  said  that  this  transac- 
tion was  usurious ;  and  if  it  were,  we  are 
bound  here  to  decide  according  to  law. 

Now  I  confess,  on  re-consideration,  that  I 
think  this  was  an  usurious  transaction,  and 
that-  the  usury  affects  the  Crown,  in  the 
same  manner  as  it  would  the  assignees  of 
Austen  &  Maunde,  if  they  had  become  bank- 
rupt. Without  entering  into  all  the  circum- 
stances, the  simple  fact  is.  that  Lord  Moira 
and  Major  James  were,  as  to  this  transaction, 
one  and  the  same  person.  If  Lrord  Moira 
had  gone  to  Austen  &  Maunde,  and  said, 
•*Irend  me  34001.  and  I  will  give  you  bills  for 
40001."  no  doubt  that  woaM  have  invalidated 
the  bills  ;  and  I  do  not  see  how  we  can  distin- 
guish between  the  facts  of  the  bills  being 
signed  before  or  after  the  negotiation,  or 
whether  they  were  taken  to  Austen  & 
Maunde  in  an  issuable  state  or  not.  Major 
James  does  not  affect  to  be  more  than  a  mere 
messenger  in  the  business.  It  was  argued, 
that  if  the  bills  were  good  in  their 

621  ^inception,  subsequent    usury    would 
not  make  them  bad.    I  think',  however, 

that  it  would.  Then  it  was  contended,  that 
in  the  hands  of  the  Crown,  as  of  an  innocent 
holder,  the  vice  of  the  bills  was  removed ; 
but,  I  think  that  the  Crown  must  stand  in 
the  place  of  an  assignee  ;  and  I  think  it  is 
clear,  that  in  case  of  bankruptcy  an  assignee 
could  not  have  recovered  on  the  bills  ;  and  I 
see  no  difference,  for  they  both  become  pos- 
sessed by  act  of  law. 

It  has  t>een  put  also,  that  the  question  was 
fairly  left  to  the  jury  as  a  question  of  fact, 
whether  this  negotiation  was  a  loan  or  a 
sale ;  they  being  told  that  in  the  one  case 
the  bills  would  be  bad ;  in  the  other,  they 


would  be  good.  The  effect  of  that  direction 
would  be,  to  leave  the  question  of  law  to 
them.  Now  I  think  that  the  person  who  tried 
this  case  ought  to  have  told  the  jury,  that 
under  the  circumstances  of  this  case  the 
transaction  was  usurious.  It  did  not  occur 
to  me  then,  as  it  does  now,  that  this  negotia- 
tion was  tainted  with  usury  ;  but,  I  should 
certainly  now  direct,  if  the  case  were  trying- 
before  me,  that  Lord  Moira  could  not  be  sued 
on  these  bills,  because  they  are  bad  in  point 
of  law  ;  and,  therefore,  I  think  there  should 
be  a  new  trial. 

GRAHAM,  Baron. 

The  arguments  of  the  defendant's  counsel 
have  relieved  me  from  many  considerable 
difiBculties ;  and  I  think  the  question  was, 
ultimately,  not  one  of  fact.  If  Major  James 
had  received  these  bills  from  Lord  Moira  on 
his  own  account,  as  security  for  a  debt,  and 
had  then  sold  them,  the  direction  would 
have  been  right ;  but  James  was  Lord 
Moria's  confidential  agent.  (Adverts  to  the 
evidence.)  This,  therefore,  being  clearly  a 
loan  to  Lord  Moira,  and  not  a  purchase  in  the 
market,  it  was  not  a  question  for  the  jury  ; 
and  the  Judge  should  have  told  them,  that  it 
was  a  transaction  which  the  law  did  not 
allow.  Then  the  bills  getting  into  the 
hands  of  the  Crown,  under  this  extent 
against  its  debtor,  does  not  remove  the 
622  usurious  quality  ;  for,  that  is  '^certainly 
a  very  different  thing  from  a  bill  origi- 
nally good  having  got  into  the  possession  of 
a  bona  fide  holder  for  a  valuable  considera- 
tion. 

WOOD,  Baron,  absent. 

GARROW,  Baron. 

The  confusion  which  has  got  into  this  case, 
proceeds  from  its  having  t>een  at  one  time 
considered,  that  these  bills  were  sent  about 
the  town  to  be  sold  for  what  could  be  got  for 
them  ;  but  the  fact  is,  that  this  paper  was 
sent  by  the  maker  to  those  who  well  knew  its 
precise  value,  to  get  that  value  for  it,  which 
was  done.  Nothing  had  been  given  by 
Major  James  for  it ;  and  whether  the  trans- 
action was  originally  good,  it  is  not  neces- 
sary to  enquire :  but  that  this  transaction, 
as  between  Major  James,  the  acknowledged 
agent  of  Lord  Moira,  and  Austen  &  Maunde, 
was  usurious,  there  can  be  no  doubt. 

It  was  ingeniously  argued,  that  the  bills,  by 
getting  into  the  hands  of  the  Crown,  made  a 
difference,  as  between  the  Crown  and  the 
party  ;  but,  it  would  be  most  unfortunate  if 
that  were  so  ;  for,  then  the  grossest  usurer 
would  have  nothing  to  do  but  to  get  his  bills 
seized  under  an  extent,  and  then  all  his  ille- 
gal transactions  would  be  rendered  available 
in  the  hands  of  the  Crown.  That  is  too 
monstrous  a  proposition  for  serious  consider- 
ation, and  would  require  to  be  supported  by 
undoubted  authority. 

PER  CURIAM. 

Rule  absolute. 
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Samuel  Anderson  v.  The  Commonwealth.* 

Noyember.  1886. 
Criminal    Law— lnoontliMiicy—Juriddlctiofi.t— Before 

the  sutnte  of  circumspecte  airatis,  18  Edw.  l.  the 
Court  of  Kind's  Bench  punished  offences  of  Incon- 
tinency.  but  since  thai  statute,  the  cognizance  of 
such  offences  has  been  transferred  to  the  Ecclesi- 
astical Courts. 

Same— Pornlcatlon— Comniofi-Law  Offence,  t— The  of- 
fences of  adultery,  fornication,  and  the  like,  can- 
not be  punished  by  our  Courts  of  Law,  as  common 
law  offences,  unless  they  be  accompanied  with 
other  circumstances,  which  of  themselves  con- 
stitute a  misdemeanor:  such  as  the  public  com- 
mission of  the  act,  or  a  conspiracy.  The  statutory 
offence  must  be  punished  according  to  the  statute. 

Same— Seduction— Indictment.— The    seduction    and 

abduction  of  a  female  over  sixteen  years  of  are, 

(beinff  not  within  the  statute,)  cannot  be  punished 

by  indictment.    It  would  have  been  otherwise,  If 

a  conspiracy  had  been  charged. 

628  ^CrlmloAl  Jurisdiction- Offences  Contra  Bonos 
riores.if- Although  our  Courts  take  cogni- 
zance of  offences  contra  bonos  mores,  yet  the  ad- 
judicated cases  afford  a  safe  rule  for  flxinff  the 
limits  of  the  principle:  if  they  are  departed  from, 
the  criminal  Jurisdiction  may  be  extended  to 
cases,  which,  though  grossly  immoral,  were  never 
yet  thouffh  of  as  indictable  offences:  such  as 
slander  and  the  like. 

This  was  a  writ  of  error  to  a  jadgmeut  of 
the  Superior  Court  of  Law  for  Chesterfield 
county,  rendered  against  the  plaintiff  in 
error,  by  which  he  was  sentenced  to  imprison- 
ment in  the  jail  of  the  county,  without  bail 
or  mainprise  for  the  space  of  two  years  and 
six  months,  and  afterwards  till  he  should 
make  his  fine  with  the  Governor,  by  the  pay- 
ment of  one  thousand  dollars,  the  fine  as- 
sessed by  the  jury,  or  until  he  be  discharged 
by  due  course  of  law. 

The  indictment  against  the  plaintiff  in 
error,  contained  two  counts,  the  first  of  which 
charged  that  he,  being  a  married  man,  on 
the  22d  November,  1825,  in  the  said  county  of 
Chesterfield,  one  Elizabeth  F.  Hargrove  a 
maiden,  and  unmarried,  and  under  the  age 
of  twenty-one  years,  that  is  to  say.  of  the  age 
of  sixteen  years,  two  months,  and  nineteen 
days,  having  no  father  living,  and  being 
then  and  there  under  the  care  and  custody  of 
Elizabeth  Hargrove,  a  widow,  her  mother, 
did  entice,   inveigle,  take  and  carry  away 


*Por  monoffrapblc  notes  on  Adultery,  Fornication  and 
Lewdness;  Aoductlon  and  Kidnapping,  see  end  of  case. 

tCrimlnal  Law— Incontlnency.— Simple  incon  tinency 
is  not  punishable  at  common  law.  Com.  v.  Jones,  2 
Gratt.  &S7,  citinff  the  principal  case  to  sustain  the 
point. 

tSaine— Fornication  —  Common-Law  Offence.— See 
principal  case  cited  with  approval  in  Com.  v.  Isaacs. 
b  Rand.  034. 

§Crimlnal  Jurisdiction— Offences  Contra  Bonos  Mores. 
—The  principal  case  is  approved  in  Com.  v.  Turner, 
6  Rand.  679. 


from  the  care  and  custody  of  her  said  mother, 
for  the  purpose  of  prostituting  and  carnally 
knowing  her  the  said  Elizabeth  F.  against 
the  peace  and  dignity  of  the  Commonwealth. 
The  second  count  in  like  manner  charges 
him  with  the  enticing,  inveigling,  taking 
and  carrying  away  the  said  infant  over  the 
age  of  sixteen  years,  and  moreover  charges 
that  he  did,  on  a  subsequent  day,  deflour, 
carnally  know,  and  prostitute  her  the  said 
Elizabeth  F.  Hargrove,  against  the  peace 
and  dignity  of  the  Commonwealth. 

Our  statute,  like  the  statute  of  Philip  and 
Mary,  punishes  by  imprisonment,  without 
bail  or  mainprize,  the  person  who  unlawfully 
takes  and  carries  away  any  maiden,  or 
woman  child,  being  within  the  age  of 
629  sixteen  years,  from  *the  possession, 
and  against  the  will  of  her  father, 
mother,  or  other  person  having  the  custody 
of  such  maiden:  and  the  punishment  is 
greatly  increased  if  the  maid  be  defldured. 
1  Revised  Code  of  1819,  chap.  106,  sec.  25  and 
26.  The  maiden  in  this  case  being  more  than 
sixteen,  the  offence  was  not  within  the  stat- 
ute; and  the  question  was,  whether  it  was 
punishable  by  indictment  at  common  law. 

A  writ  of  error  was  awarded  at  the  June 
term,  and  the  Court  now  proceeded  to  judg- 
ment. 

DADE,  J.  delivered  the  opinion  of  the 
Court. 

The  question  is,  whether  the  offence  of 
which  the  plaintiff  has  t>een  convicted,  and 
had  judgment,  is  a  misdemeanor,  punishable 
by  indictment  at  the  common  law? 

The  class  of  misdemesnors  within  which 
it  is  insisted  this  offence  is  comprehended, 
is  that  of  offences  contra  bonos  mores,  over 
which  the  Court  of  King's  Bench  in  England, 
and  the  Superior  Courts  of  Law  of  this  Com- 
monwealth, have  always  claimed  to  have 
jurisdiction.  It  is  admitted,  that  before  the 
statute  of  circumspecte  agatis,  13  Edward  1, 
the  Court  of  King's  Bench  did  on  this  prin- 
ciple punish  the  offences  of  incontinency. 
and  that  by  that  statute  the  jurisdiction  was 
transferred  to  the  Ecclesiastical  Courts.  It 
may  be  well  doubted  whether  the  King's 
Bench  before  the  statute,  or  the  Courts 
Christian  since,  looked  beyond  the  simple 
fact  of  incontinence,  as  that  offence  is  at 
present  contemplated  and  punished  by  our 
own  acts  of  Assembly.  In  other  words, 
whether  they  looked  beyond  the  mere  offence 
of  incontinence,  as  consisting  in  the  single 
act  of  cohabitation  between  persons  of  dif- 
ferent sexes,  without  the  rites  of  marriage, 
not  varied  by  any  fraud,  deception,  or  invei- 
glement which  may  have  been  practised  by 
the  man.  But,  after  the  statute  of  circum- 
specte agatis,  the  Court  of  King's  Bench  did 
not  exercise  jurisdiction  in  punishing  the 
I  mere    act    of     incontinence.    It,    however. 
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retained  its  g^eneral  power  of  puuish- 

630  iog  offences  contra  bonos  *mores,  and 
it  is  presumed  might  have  punished  an 

offence  of  incontinence  combined  with  cir- 
cumstances, which,  beyond  the  mere  crimi- 
nality of  the  simple  fact,  were  calculated  to 
make  it  injurious  to  society  ;  as,  in  case  of 
incontinence  in  a  street  or  highway.  But, 
in  such  cases  the  jurisdiction  would  not 
spring  from  the  criminal  character  of  the 
simple  fact,  but  from  its  publicity  ;  as,  there 
are  many  cases  where  an  act,  which  is  not 
criminal  in  private,  becomes  penal  by  the 
publicity  which  attends  its  perpetration. 
The  act  of  Sir  Charles  Sedley,  in  running 
naked  through  the  streets,  derived  its  whole 
criminalty  from  its  publicity.  It  is  not, 
therefore,  in  this  case  allowable  to  connect 
the  criminality  of  the  mere  act  of  inconti- 
nence, which  as  such,  is  punishable  in  a  cer- 
tain mode  prescribed  by  the  statute,  with  the 
particular  circumstances  of  fraud  and  decep- 
tion, and  the  special  injury  to  the  female,  so 
as  to  make  the  supposed  common  law  off^ence, 
<as  the  Courts  might  entertain  it  in  Kugland, 
since  the  statute  of  circumspecte  agatis,) 
derive  support,  or  even  acquire  being  from 
the  statutory  offence.  If  the  statutory  mis- 
demesnor  of  simple  incontinence  is  to  be 
punished,  it  must  be  according  to  the  stat- 
ute. If  there  be  other  circumstances  in  the 
case  which  entitle  the  Common  Law  Courts 
to  jurisdiction,  those  circumstances  must 
of  themselves  constitute  a  misdemesnor. 
By  these  principles,  the  only  two  reported 
cases  in  the  English  books  are  to  be  tested. 
The  case  of  The  King  v.  Lord  Grey  and 
others,  9  State  Trials,  (Cobbet's  edition,) 
pa.  127,  was  that  of  an  information,  alleg- 
ing a  conspiracy  to  take  away,  and  debauch 
a  maiden  over  the  age  of  sixteen,  and 
under  twenty-one,  and  an  accomplishment 
of  the  act  by  those  means.  This  con- 
spiracy is  emphatically  charged  in  the  in- 
formation, and  as  it  was  to  do  a  wrongful 
act,  for  which  certainly,  if  done,  an  action 
lay  to  the  father  of  the  maid,  the  con- 
spiracy, if  proved,  clearly  amounted  to  a 
common  law  misdemesnor.  So,  in  the  case 
of  Sir  Francis  Blake  Delaval  and  others,  3 
Burr.  1432,  which  was  ^^a   motion  for 

631  an  information  *against    the  defend- 
ants for  a  conspiracy  to  put   a  young 

girl  into  the  hands  of  a  gentleman  of  rank 
and  fortune,  for  the  purpose  of  prostitu 
tion,"  although  Lord  Mansfield,  in  allow 
ing  the  motion,  intimates  an  opinion  that 
the  Court  of  King's  Bench  might  have  juris- 
diction of  the  case,  as  one  contra  bonos 
mores,  yet  he  decides  it  on  the  ground  that 
there  was  in  that  case,  *'a  conspiracy,  and 
confederacy;"  which,  says  he,  *^are clearly 
and  indisputably  within  the  proper  juris- 
diction of  this  Court."  Without  doubt  in 
these  cases,  the  Court  having  jurisdiction 
of  them,  on  undeniable  common  law  prin- 
ciples, the  punishment  in  case  of  convic- 
tion, might  well  be  aggravated  by  the 
baseness,  perfidy,  or  malignity,  which  was 
the  motive  and  end  of  the  conspiracy.  In 
like  manner,  as  in  trespass,  circumstances 
may  aggravate  the  damages,  which  would 
not  of  themselves  alone  support  the  action. 
But  clearly,  neither  of  these  cases  does 
maintain  the  position,  that  as  a  common 
law  misdemesnor,  an  indictment  or   infor- 


mation will  lie,  either  for  simple  incon- 
tinence, or  for  incontinence  produced  by 
means  of  deception,  inveiglement,  or  en- 
ticement, in  other  words,  by  seduction. 

It  is  too  late  now  to  assume  jurisdiction 
over  a  new  class  of  cases,  under  the  idea 
of  their  being  contra  bonos  moren.  We 
must  consider  the  practice  of  the  English 
Courts,  from  which  we  derive  the  principle, 
as  having  settled  in  the  course  of  many 
centuries,  the  true  limits  and  proper  sub- 
jects of  this  principle.  If  we  are  to  disre- 
gard these  land  marks,  and  take  up  any 
case  which  may  arise  under  this  principle, 
as  res  Integra,  then  might  it  be  extended 
to  cases  which  none  has  yet  thought  of  as 
penal.  A  case  of  slander  may  display  as 
much  baseness  and  malignity  of  purpose, 
as  much  falsehood  in  its  perpetration,  as 
ruinous  effects  in  its  consequences,  and 
as  pernicious  an  example  in  its  dissemina- 
tion, as  this  case  of  seduction.  And  yet 
none  would  think  of  prosecuting  it  crimi- 
nally. It  is  true,  that  if  something  pe- 
culiar in  our  situation  had  given  rise  to  a 
class  of  cases  contra  bonos  mores,  as 

632  in  regard  to  our  ^slaves,  which  could 
not    have    existed    in    England,    we 

might  be  justified  in  applying  the  rule  in 
the  absence  of  all  precedent.  But,  in  rela- 
tion to  seduction,  no  such  supposition  can 
be  made,  as  we  know  from  the  books  of  re- 
ports that  many  such  cases  have  occurred 
there.  And  we  even  see  that  in  two  cases, 
it  was  in  fact  the  prominent  feature,  and 
yet  the  jurisdiction  in  one  of  them  was 
made  to  hang  on  another  hinge ;  and  in  the 
other,  which  was  never  decided,  was  cer- 
tainly fortified  by  the  allegation  aad  proof 
of  a  common  law  misdemesnor. 

From  these  premises,  it  would  seem  to  be 
proper  to  infer  that  since  the  statute  of  cir- 
cumspecte agatis,  in  England,  the  Common 
Law  Courts  have  never  taken  jurisdiction 
of  the  mere  offence  of  incontinence,  nor  of 
any  offence  of  incontineuce  combined  with 
other  reprehensible  circumstances,  not  in 
themselves  importing  a  common  law  mis- 
demesnor :  that  in  this  country  the  Legis- 
lature has  taken  up  the  subject  of  simple 
fornication  and  adultery,  and  has  defined  a 
precise  mode  of  proof,  and  a  fixed  and  cer- 
tain punishment:  that  there  is  no  reason 
to  believe,  that  these  statutes  are  cumula- 
tive; but,  that  they  occupy  the  whole 
ground:  and  that,  as  in  England,  the 
offence  being  merely  spiritual,  is  not,  un- 
der any  circumstances,  allowed  to  be  the 
foundation  of  a  criminal  prosecution  in  the 
Courts  of  Common  Law ;  so  here,  by  parity 
of  reasoning,  the  offence  being  entirely 
statutory,  it  shall  not  be  converted  into  the 
foundation  of  a  common  law  misdemesnor. 

If  these  premises  and  deductions  be  true, 
we  must  throw  out  of  this  case  the  stat- 
utory criminality  of  the  mere  act  of  incon- 
tinence, and  then  we  cannot  support  the 
indictment,  unless  the  other  circumstances 
amount  to  a  common  law  misdemesnor.  If 
they  had  made  out  a  case  of  conspiracy, 
that  desideratum  would  have  been  supplied. 
But,  it  is  not  found  in  the  artifices  and 
contrivances,  which  may  have  been  used 
in  alluring  the  female  from  the  path  of 
virtue,  and  the  home   of  her  parent. 

633  *For    these  reasons,    the  Court  is 
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of  opinion,  that  the  jadgment  of  the 
Superior  Court  of  Chesterfield  be  reversed, 
and  this  Court  proceeding  to  give  such 
judgment  as  the  said  Superior  Court  ought 
to  have  rendered,  it  is  further  considered 
that  of  the  oifence  of  which  the  said  Sam- 
uel Anderson  bath  been  indicted,  and  con- 
victed, he  be  acquitted  and  discharged,  and 
that  he  go  thereof  without  day. 

Note  by  Bbockbnbrouoh,  J.  The  statute  of  clr- 
cumspecte  abatis,  may  be  seen  in  the  ori&rlnal  Latin 
in  2  Ck>ke's  Inst.  487,  and  in  its  En^rlish  dress,  in  2 
Bac.  Abr.  p.  171.  title  "Ecclesiastical  CJourts,"  D.  In 
his  commentary  on  that  statute.  Lord  Coke  says, 
tbat  "in  ancient  time,  tbe  Kind's  Courts,  and  spe- 
cially theLeets,  had  power  to  enquire  of.  and  punish 
fornication  and  adultery."  The  authority  of  the 
KiniT's  CJourts  over  these  mere  spiritual  o£fences,  as 
they  are  called,  appears  to  have  ceased  with  the 
above  statute,  which  forbids  the  Judgres  from  in- 
terfering- with  the  Courts  Christian,  in  punish  in  sr 
them.  That  statute  was  enacted  about  the  year 
1385.  that  is,  several  centuries  before  the  Coloniza- 
tion of  Virginia,  and  consequently,  that  part  of  the 
ancient  common  law  of  which  Lord  Coke  speaks, 
was  not  brought  here  by  our  ancestors.  It  cannot 
for  a  moment  be  supposed  that  the  act  of  1792.  which 
repeals  all  British  statutes,  was  intended  to  bring" 
into  existence  an  old  law  of  Ensrland.  which  had 
never  existed  here. 

But.  although  that  common  law  power  did  not 
prevail,  yet  our  ancestors,  at  a  very  early  period, 
enacted  several  statutes  on  the  subject.  In  the 
year  1642.  it  was  enacted,  that  there  should  be  a 
yearly  meeting  of  the  Ministers,  and  Church  War- 
dens, before  the  commander,  and  commissioners  of 
every  County  Court,  in  the  nature  of  a  visitation, 
and  that  the  Church  Wardens,  on  oath,  should  make 
presentment  (inter  alia)  of  all  persons  gruilty  of 
these  hififb  and  foul  offences.  1  Hen.  Stat,  at  Larffe, 
240.  See  also.  p.  310.  And  in  1657.  it  was  enacted, 
that  tor  scandalous  living  in  that  way,  the  person 
convicted  should  be  severely  punished,  and  be  held 
incapable  of  being-  a  witness,  and  of  bearing  any 
public  office  in  the  Colony.  lb.  438.  These  acts  seem 
to  have  been  repealed  in  1606,  and  a  new  enactment 
was  then  made  on  the  subject.  8  Hen.  Stat  189.  In 
1705,  it  was  enacted,  that  every  person  committing 
these  offences,  and  thereof  convicted  by  the  oaths 
of  two  or  more  credible  witnesses,  or  confession  of 
the  party,  should  be  punished,  for  fornication,  by  a 
fine  of  500  pounds  of  tobacco,  and  for  adultery,  by  a 
fine  of  a  thousand  pounds  of  tobacco:  to  be  re- 
covered by  the  suit  or  prosecution  of  the  Church 
Wardens,  by  bill,  plaint  or  information,  for  the 
benefit  of  the  poor  of  the  parish.  lb.  361.  The  pro- 
visions of  the  act  of  1705.  have  been  continued  to  this 
day,  except  as  to  the  amount  of  the  fine,  and  that 
the  prosecution  is  to  be  carried  on  by  the  overseers 
of  the  poor.    1  Rev.  Code  of  1810.  ch.  141.  sec.  6. 

There  is  no  statute,  either  in  England,  or  in  Vir- 
ginia, against  the  offence  of  seduction,  except  those 
which  relate  also  to  abduction:  and  these  only  ap- 
ply where  the  female  is  under  sixteen  years  of  aire. 

And  with  respect  to  the  punishment  of  seduction, 
as  beinff  an  offence  contra  bonos  mores,  there  does 
not  appear  to  be  a  single  authority  for  such  a  pros- 
ecution in  the  English  Courts,  unless  where  it  is 
accompanied  by  conspiracy,  or  the  like:  but.  civil 
prosecutions  for  these  offences,  are  known  to  be 
very  common. 


ADULTERY.  FORNICATION  AND  LEWDNESS. 

Adultery. 

A.  At  Common  Law. 

1.  Definition. 

2.  Not  Punishable. 

B.  By  Canon  Law. 

1.  Definition. 

2.  Ecclesiastical  Offense  after  Stat  18  Edw.  1. 
a  By  Statute. 

1.  With  a  Slave. 

2.  Punishment 
D.  Pleading  and  Practice. 

1.  Indictment,  Presentment  and  Information. 

a.  May  Be  Joint  or  Separate. 

b.  What  It  Must  Show. » 

2.  Variance  between  Presentment  and  Infor- 

mation, 
a.  When  Not  Available. 
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8.  How  Defects  Taken  Advantage  of. 

a.  By  Demurrer. 

b.  By  Motion  to  Quash,  or  In  Arrest  of  Judg- 
ment 

4.  Change  in  Indictment 
E.  Evidence. 

II.  Fornication. 

A.  At  Common  Law. 

1.  Definition. 

2.  Not  Punishable. 

8.  Punishable  if  Accompanied    with    Misde- 
meanor. 

B.  By  Canon  Law. 

1.  Definition. 

2.  Ecclesiastical  Offense  Since  Stat  18  Edw.  1. 

C.  By  Statute. 
1.  Punishment 

D.  Evidence. 

III.  Lewdness. 

A.  Definitions. 

1.  Lewd— Lewdness. 

2.  Lascivious. 
8.  Cohabitation. 

B.  What  Constitutes  Lewd  and  Lascivious  Co- 
habitation by  Statute. 

1.  Both  Parties  Must  Have  Criminal  Intent 

2.  The  Burden  of  the  Offense  is  Publicity. 
8.  SUtute  Must  be  Followed  Strictly. 

4.  What  Necessary  to  Sustain  Action. 

5.  "CohabiUtion"  Construed. 

C.  Pleading  and  Practice. 
1.  Bill  of  Exceptions. 

D.  Evidence. 
Cross  References  to  Monographic  Notes. 

Indictments,  Informations  and  Presentments, 
appended  to  Boyle  v.  Com..  14  Uratt  674. 

Divorce,  appended  to  Bailey  v.  Bailey,  21  Qratt 
48. 

I.  ADULTERY. 

A.  AT  COMMON  LAW. 

1.  Dbpinition.— Adultery,  at  common  law.  Is 
criminal  conversation  with  a  married  woman. 
She  must  be  the  wife  of  another;  and  whoever, 
married  or  single,  has  illicit  intercourse  with  her 
becomes  guilty  of  adultery.  Am.  &  Eng.  Ency. 
Law,  vol.  1  (2d  Ed.)  747. 

Unmanied  Man  and  Married  Woman.— But  It 
has  been  held  that  Illicit  sexual  intercourse 
between  an  unmarried  maa,  and  a  married 
woman  is  not  adultery  in  the  man.  Com.  v. 
Laffertv.  6  Gratt  672. 

2.  Not  Punishable.— The  offense  of  adultery 
cannot  be  punished  by  our  courts  of  law,  as  a  com- 
mon-law offense,  unless  it  be  accompanied  with 
other  circumstances,  which  of  themselves  consti- 
tute a  misdemeanor.  Anderson  v.  Com.,  5  Rand. 
627;  Com.  v.  Isaacs,  5  Rand.  684;  Com.  v.  Jones.  2 
Gratt  555. 

B.  BY  CANON  LAW. 

1.  Deknition.— Adultery  by  the  canon  or  ec- 
clesiastical law  was  sexual  intercourse  between  a 
man  and  a  woman,  of  whom  one  at  least  was  law- 
fully married  to  a  third  person.  Am.  &  Eng.  Ency. 
Law.  vol.  1  (2d  Ed.)  747. 

2.  Ecx;lesiastical  Offenes  after  Stat.  18  Edw. 
1.— Before  the  statute  of  13  Edw.  1  the  courts  of  the 
kings'  bench  punished  offenses  of  incontinency. 
but  since  that  statute  the  cognizance  has  been 
transferred  to  the  ecclesiastical  courts.  Anderson 
V.  Ck)m..  5  Rana.  627. 

C.  BY  STATUTE. 

1.  With  a  Slave.— Adultery  committed  with  a 
slave  is  a  violation  of  the  act  1  Rev.  Code.  ch.  14K 
S  6.   Com.  V.  Jones,.  2  Gratt  665. 

2.  Punishment.— Every  person  convicted  of  adul- 
tery under  the  statute,  1  Rev.  Code.  §666,  which  pro- 
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Tides,  that  every  person  not  being-  a  servant  or 
slave,  etc.,  is  subject  to  a  fine  of  twenty  dollars. 
Com.  V.  Jones.  2  Gratt.  555. 

D.  PLEADING  AND  PRACTICE. 

1.  Indictment.  Presentment  and  Information.-- 

a.  May  Be  Joint  or  Separate.— In  prosecations  for 
adultery  the  two  participants  may  be  joined  in  the 
same  indictment  or  indicted  separately.  State  v. 
Foster,  21  W.  Va.  767. 

b.  miat  It  Must  Show.— Kvery  indictment  must 
show  upon  its  face  that  some  public  law  of  the  state 
has  been  violated,  and  that  the  offender  has  been 
indicted  therefor,  in  the  manner  and  within  the 
time  prescribed  by  the  law  of  the  land.  State  v. 
Ball,  80  W.  Va.  S82,  4  S.  E.  Rep.  645. 

2.  Variance  between  Presentment  and  Infor- 
mation. 

a.  When  Not  Available.— In.  a  prosecution  for  adul- 
tery, where  there  is  a  variance  between  the  pre- 
sentment and  information,  it  is  not  competent  to 
arrest  judgment  on  that  ground,  after  a  plea  of  not 
guilty,  and  trial  and  conviction  on  that  plea.  Com. 
V.  Jones,  2  Gratt  555. 

3.  How  Defects  Taken  Advantage  of. 

a.  By  Bemurrer.—Where  a  party  is  indicted  he 
ma3'  upon  demurrer  to  the  indictment  take  advan- 
tage of  all  the  defects  therein  to  the  same  extent 
as  by  motion  in  arrest  of  the  judgment.  State  v. 
Ball.  30  W.  Va.  382,  4  S.  E.  Rep.  645. 

Stmtutt  of  Limitations  Fatal  on  Demurrer.— An  in- 
dictment found  on  the  eighth  day  of  April,  1884,  for 
adultery  and  fornication,  which  charged  the  de- 
fendant with  committing  the  offense  on  the  tenth 
day  of  March,  1883,  and  which  offense  is  barred  by 
the  statute  of  limitations  in  one  year,  is  fatally  de- 
fective on  demurrer.  State  v.  Ball,  30  W.  Va.  382,  4 
S.  E.  Rep.  645. 

Demurrer  Available  Also  Where  notion  In  Arrest 
of  Jndffment  Would  Be.— While  the  motion  in  arrest 
of  judgment  had  by  S  11.  ch.  158  of  the  Code, 
been  rendered  less  effectual  than  it  was  by  the 
common  law.  yet  a  demurrer  to  the  indictment  re- 
mains unimpaired  and  may  be  resorted  to  in  all 
cases  where  the  defendant  is  entitled  to  move  in 
arrest  of  judgment.  State  v.  Ball.  30  W.  Va.  382,  4 
S.  E.  Rep.  645. 

b.  By  Motion  to  Quash,  or  in  Arrest  of  Judgment.- 
Where  an  Indictment  is  so  defective  that  any  judg- 
ment thereon  against  the  defendant  would  be 
erroneous,  he  may  take  advantage  of  the  defects 
by  motion  to  quash,  by  demurrer,  or  by  motion  In 
arrest  of  judgment.  State  v.  Ball,  80  W.  Va.  382,  4 
S.  E.  Rep.  645. 

4.  Change  in  Indictment.— Where  an  original 
indictment  Is  brought  before  the  appellate  court, 
and  it  appears  that  the  date  of  the  year  in  which 
the  crime  was  committed  has  been  changed,  the 
court,  in  the  absence  of  anything  in  the  record  to 
the  contrary,  will  presume  that  the  same  was 
made  before  the  finding  of  the  indictment.  State 
V.  Ball.  80  W.  Va.  882.  4  S.  E.  Rep.  645. 

E.  EVIDENCE. 

SUtute  Requiring  Two  Witnesses  to  Convict  Re- 

pealed. -The  act.  1  Rev.  Code,  8665,  which  makes  the 
oath  of  two  credible  witnesses  necessary  to  convict 
of  adultery,  is  repealed  by  ch.  27.  2,  p.  164,  of  the 
Criminal  Code,  Session  Acts  1847-48.  Com.  v.  Cre- 
gor,  7  Gratt  501. 

One  Credible  Witness  Sufficient  to  Convict.— One 
credible  witness  is  now  sufficient  to  authorize  a  con- 
viction for  adultery.    Com.  v.  Cregor,  7  Gratt.  501. 

II.  FORNICATION. 

A.  AT  COMMON  LAW. 

1.  Definition.— Fornication  is  the  act  of  illicit 
sexual  intiercourse  between  either  a  married  or  an 


unmarried  man  and  an  unmarried  woman,  both 
parties  being  guilty  of  the  offense.  Am.  &  Eng. 
Ency.  Law,  vol.  18  (2d  Ed.)  1118. 

Intercourse  by  Single  Man  with  Married  Woman— 
Fornication  In  Man.— Illicit  sexual  intercourse  be- 
tween an  unmarried  man  and  a  married  woman,  is 
fornication  in  the  man.  Com.  v.  Lafferty,  6  Gratt 
672. 

2.  Not  Punishable.— The  offense  of  fornication, 
(or  the  cohabiting  together  by  a  man  and  a  woman 
in  a  state  of  illicit  commerce  as  man  and  wife,  but 
without  marriage,)  is  not  punishable  as  a  common- 
law  offense.    Com.  v.  Isaacs,  5  Rand.  634. 

3.  Punishable  if  Accompanied  with  Misdemea- 
nor.—The  offense  of  fornication  cannot  be  punished 
by  our  courts  of  law,  as  a  common-law  offense,  un- 
less they  be  accompanied  with  other  circumstances 
which  of  themselves  constitute  a  misdemeanor. 
Anderson  v.  Com.,  5  Rand.  627. 

B.  BY  CANON  LAW. 

1.  Definition.— Fornication  is  the  act  of  Illicit 
sexual  intercourse  on  the  part  of  an  unmarried 
person  with  the  t>erson  of  the  opposite  sex,  whether 
married  or  unmarried,  and,  if  married,  whether  a 
man  or  woman.  Am.  &  Eng.  Ency.  Law,  vol.  13, 
(2dEd.)lll& 

2.  Ecclesiastical  Offense  Since  Stat.,  13Edw.  l. 
—Before  the  statute  of  13  Edw.  1,  the  courts  of 
kings*  bench  punished  offenses  of  Incontinency,  but 
since  that  statute,  the  cognizance  of  such  offenses 
has  been  transferred  to  the  ecclesiastical  courts. 
Anderson  v.  Com.,  5  Rand.  627. 

C.  BY  STATUTE. 

Intercourse  with  a  Slave.- Where  a  person  not  be- 
ing a  servant  or  slave,  cohabits  with  such,  he  is 
punishable,  for  fornication,  under  the  statute.  1  Rev. 
Code,  S  565.  which  provides,  that  every  person,  not 
being  a  servant  or  slave,  committing  adultery  or 
fornication,  and  being  thereof  lawfully  convicted, 
etc.    Com.  V.  Jones,  2  Gratt  565. 

1.  Punishment.— Every  person  convicted  of  for- 
nication under  the  statute.  1  Rev.  Code,  %  556.  which 
provides,  that  every  person  not  being  a  servant  or 
slave,  etc..  is  subject  to  a  flue  of  ten  dollars.  Com. 
V.  Jones.  2  Gratt.  555. 

D.  EVIDENCE. 

Statute  Requiring  Two  Credible  Witnesses  Repealed. 
—The  act  1  Rev.  Code,  §  565,  which  makes  the  oath  of 
two  or  more  credible  witnesses  necessary  to  convict 
of  fornication,  is  repealed  by  ch.  27.  $2,  of  the 
Criminal  C^de,  Session  Acts.  1847-48.  Com.  v.  Cregor, 
7  Gratt.  581. 

One  Witness  Sufficient -One  credible  witness  is 
now  sufficient  to  authorize  a  conviction  for  forni- 
cation.   Com.  V.  Cregor,  7  Gratt.  591. 

III.  LEWDNESS. 

A.  DEFINITIONS. 

1.  Lewd.— Given  to  unlawful  indulgence  of  lust; 
dissolute,  lusty,  filthy.  Am.  &  Eng.  Ency.  Law,  vol. 
18  (2d  Ed.)  841. 

Lewdness.- That  form  of  immorality  which  has 
relation  to  sexual  impurity.  Bouvier's  Law  Diet., 
vol.  2  (Rawle's  Rev.)  195. 

2.  Lascivious.— Loose,  wanton,  lewd:  tending  to 
produce  voluptuous  or  lewd  emotions.  Am.  &  Eng. 
Ency.  Law,  vol.  18  (2d  Ed.)  842. 

3.  Cohabitation.— The  act  or  state  of  dwelling 
together,  or  in  the  same  place  with  another;  the 
state  of  living  together  as  husband  and  wife.  State 
V.  Miller.  42  W.  Va.  215.  24  S.  E.  Rep.  882;  Jones  v. 
Com  .  80  Va.  20. 

B.  WHAT  CONSTITUTES  LEWD  AND  LASCIV- 
IOUS COHABITATION  BY  STATUTE.-To  consti- 
tute the  offense  of  lewd  and  lascivious  association 
and  cohabitation  under  $  7,  ch.   149,  Code  1891,  it 
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must  be  proved  tbat  tbe  parties  cohabited  to- 
gether, that  is,  lived  tosrether  in  the  same  house  as 
man  and  wife.  State  v.  Miller,  42  W.  Va.  215,  24  S. 
E.  Rep.  882. 

Occasional  Acts  of  Incontinence.— Proof  of  occa- 
sional acts  of  incontinence  merely  is  not  sufficient 
to  convict  of  lewd  and  lascivious  cohabitation. 
Jones  v.  Com.,  80  Va.  18;  Pruner  v.  Com.,  82  Va. 
115;  State  v.  Miller.  42  W.  Va.  215,  24  S.  E.  Rep.  882. 

1.  Both  Parties  Must  Have  Criminal  Intent.— 
To  constitute  the  offense  of  lewd  and  lascivious 
cohabitation  it  is  essential  that  both  parties  should 
lewdly  and  lasciviously  cohabit  together,  and  that 
they  should  both  have  the  same  common  purpose 
and  intent  State  v.  Foster,  21  W.  Va.  770;  State  v. 
Foster,  26  W.  Va.  272. 

Where  One  Party  Innocent  Neither  Can  Be  Convicted. 
—Where  one  person  who  Is  married,  intermarries 
with  another,  who  is  single,  and  without  knowledge 
of  the  other  party  to  the  marriage,  and  In  good 
faith,  believing  their  marriage  to  be  valid  and 
binding  neither  party  can  be  convicted  of  lewd  and 
lascivious  cohabiution.  State  v.  Foster.  21  W.  Va. 
771. 

2.  The  Burden  of  the  Offense  Is  Publicity.— 
The  burden  of  the  offense  is  the  open,  lewd  and  las- 
civious conduct  of  the  parties  living  together  as 
man  and  wife.    Pruner  v.  Com.,  82  Va.  115. 

8.  Statute  Must  Be  Followed  Strictly.— The 
offense  of  lewd  and  lascivious  cohabitation  is  statu- 
tory, and  the  staturte  must  be  conformed  to  strictly. 
Jones  V.  Com..  80  Va.  18;  Com.  v.  Isaacs,  5  Rand. 
684. 

4.  What  Necessary  to  Sustain  Action.— To  sus- 
tain a  prosecution  for  lewd  and  lascivious  cohabita- 
tion under  S  7,  ch.  7.  Criminal  Procedure  of  1878, 
p.  802.  the  evidence  must  clearly  establish  that 
the  parties  not  being  married,  lewdly  and  lasciv- 
iously associated  and  cohabited— that  is.  lived  to- 
gether in  the  same  house  as  man  and  wife.  Jones 
V.  Com.,  80  Va.  18;  Pruner  v.  Com.,  82  Va.  115. 

5.  "Cohabitation"  Construed.— The  term  "c©- 
habitatiou"  as  used  in  the  statute,  is  construed  to 
mean,  a  living  together  in  the  same  house  as  mar- 
ried persons  live  together,  or  in  the  manner  of  hus- 
band and  wife.    Jones  v.  Com.,  80  Va.  20. 

C.  PLEADING  AND  PRACTICE. 
1.  Bill  of  Exceptions. 
Certifying  Evidence  Not  Facts.— Where,  though  the 

bill  of  exceptions  claims  to  set  forth  the  facts 
proved  upon  trial,  it  is  apparent  that  the  evidence 
Is  certified,  and  not  the  facts,  the  court  must  look 
only  to  the  evidence  of  the  exceptee.  Pruner  v. 
Com.,  82  Va.  115;  Scott  v.  Com.,  77  Va.  344 

D.  EVIDENCE. 
Postmaster  Competent  Witness.— In  a  prosecution 

for  lewd  and  lascivious  cohabitation,  a  postmaster 
Is  a  competent  witness  against  the  accused.  Scott 
V.  Com.,  77  Va.  844. 

Sufficiency.- Where  it  was  proved.  thatS.  admitted 
that  J.  was  his  wife,  that  they  lived  together,  that 
H.  admitted  that  J.'s  daughter  was  his  child, 
that  he  carried  her  mall  to  her  from  the  postofflce. 
that  he  familiarly  associated  with  her  and  was  re- 
ported to  live  with  her  as  man  and  wife,  the  court 
held  the  evidence  sufficient  to  convict.  Scott  v. 
Com..  77  Va.  846. 

What  Must  Appear  to  Warrant  Conviction.— In 
order  to  convict  of  lewd  and  lascivious  cohabitation. 
It  must  appear  on  the  face  of  the  Indictment,  that 
both  parties,  lewdly  and  lasciviously  associated  and 
cohabited  together  or  with  each  other.  State  v. 
Foster.  21  W.  Va.  767.  i 


ABDUCTION  AND  KIDNAPPINa 

I.  Abduction. 

A.  Of  Female  over  Sixteen  Years  of  Age. 
II.  Kidnapping. 

A.  Selling  Free  Negro. 

B.  Stealing  Free  Negro. 
1.  Knowledge  of  Defendant. 

C.  Sale. 
1.  Affirmance. 

a.  Proof  of  Affirmance. 

D.  Consent. 
III.  The  Indictment 

A.  Averments  of  Knowledge. 
1.  When  Knowledge  MateriaL 

I.  ABDUCTION. 

A.  OF  FEMALE  OVER  SIXTEEN  YEARS  OF 
AGE.— In  Anderson  v.  Com.,  5  Rand.  687,  the  court 
held  that  the  "abduction  of  a  female  over  sixteen 
years  of  age  (being  not  within  the  statute),  cotdd 
not  be  punished  by  Indictment "  But  It  was  added. 
"it  would  have  been  otherwise,  if  a  conspiracy  had 
been  charged."    See  Code,  1887,  $  367a 

II.  KIDNAPPING. 

A.  SELLING  FREE  NEGRO.— The  sale  of  a  free 
negro,  by  his  own  consent  as  a  slave,  under  a  col- 
lusive contract  between  the  seller  and  the  person 
sold  (the  free  negro),  that  they  would  divide  the 
proceeds  of  the  sale  between  them.  Is  not  such  a 
sale  of  a  free  negro  for  a  slave  as  Is  made  a  felony 
by  the  statute.  Mercer  v.  Com..  2  Va.  Cas.  144. 
And  see  Davenport  v.  Com..  1  Leigh  505,  where  the 
above  case  Is  distinguished. 

B.  STEALING  FREE  NEGRO.— In  the  case  of 
Davenport  V.  Com.,  1  Leigh  688.  on  an  indictment 
for  stealing  a  free  negro,  knowing  him  to  be  free- 
it  was  held  that  the  offense  of  kidnapping  was  com- 
plete, under  the  statute,  without  the  actual  sale  of 
the  negro  by  the  kidnapper. 

1.  KNOWL.KDGK  OF  DEFENDANT.— And  Stealing  a 
free  negro,  with  felonious  intent  to  appropriate 
him.  Is  criminal,  whether  the  person  stealing  him 
knows  him  to  be  free  or  not  Davenport  v.  Com..  I 
Leigh  688.  . 

C.  SALE.— But  it  is  held  In  Ck)m.  V.  Nix.  11  Leigh 
686,  "that  the  sale  of  a  free  negro,  to  constitute  the 
felony,  must  be  absolute,  and  not  conditional." 

I.  Affikmancb.— Yet  though  sale  was  conditional. 
If  affirmed,  then  it  became  absolute,  and  the  crime 
was  complete.    Com.  v.  Nix,  11  Leigh  636. 

a.  Proof  of  Affirmance.— And  such  affirmance  of 
sale  may  be  proved,  either  by  positive  act  or  lapse 
of  time.    Com.  v.  Nix,  11  Leigh  686. 

D.  CONSENT.— Where  one  takes  and  carries 
away  a  free  negro  boy,  not  over  eight  years  of  age. 
with  the  criminal  Intent  to  appropriate  him.  It  is 
not  necessary  to  prove  It  was  done  against  the 
boy's  consent  he  being,  by  reason  of  his  tender 
age.  Incapable  of  giving  consent  and  incapable  of 
collusion.  Davenport  v.  Com.,  1  Leigh  688.  See 
Mercer  v.  Com.,  2  Va.  Cas.  144. 

lU.  THE  INDICTMENT. 

A.  AVERMENTS  OF  KNOWLEDGE.— In  an  in- 
dictment for  kidnapping,  though  the  knowledge  of 
the  freedom  be  averred,  it  need  not  be  proved,  but 
may  be  regarded  as  surplusage.  Davenport  v. 
Com..  1  Leigh  688. 

1.  Wh^nKnowledgbMatbrial.- Butlf  one  come 
lawfully  into  possession  of  a  free  negro,  not  know- 
ing him  to  be  free,  and  sell  him,  knowledge  of  his 
freedom  at  the  time  of  the  sale  Is  necessary  to  make 
the  selling  criminal.    Davenport  v.  (3om.,  I  Leigh 
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634  *Th9  Commonwa^lth  v.  David  Isaacs 

and  Nancy  West 

November,  1826. 
Criminal  Law— Pornlcatlon— Common -Law  Offence.*— 

The  offence  of  fornication,  (or  the  cohabitlnir  to- 
gether by  a  man  and  a  woman,  in  a  state  of  illicit 
commerce,  as  man  and  wife,  but  without  mar- 
rlasre.)  is  not  punishable  as  a  common  law  offence. 
Tbe  statute,  which  prescribes  a  penalty  for  the 
offence,  must  be  pursued  in  such  case. 

At  the  Superior  Court  of  Law  held  for 
Albemarle,  tbe  Grand  Jury  made  the  follow- 
ing presentment:  **We,  on  our  oath,  pre- 
sent David  Isaacs,  and  Nancj  West,  (a  free 
mulatto  woman)  for  outraging  tbe  decency 
of  society,  and  violating  the  laws  of  the 
tand,  by  cohabiting  together  in  a  state  of 
illicit  commerce,  as  man  and  wife,  with- 
out being  lawfully  married,"  Ac.  &c. ;  on 
the  evidence  of  two  persons  named.  The 
defendants  were  summoned  to  shew  cause 
why  an  Information  should  not  be  filed 
against  them,  and  that  Court  adjourned  to 
the  General  Court  the  following  question 
of  law,  viz:  ** Whether,  admitting  the 
facts  presented  by  the  Grand  Jury  to  be 
true,  an  Information  will  lie  for  the  said 
offence,  at  the  suit  of  the  Commonwealth?" 

DADE.  J.  delivered  the  opinion  of  the 
Court. 

This  case  involves  the  principal  question 
which  we  have  just  decided  in  the  case  of 
Anderson  v.  The  Commonwealth,  and  upon 
those  grounds,  it  will  not.  therefore,  be 
now  discussed.  If  the  presentment  be  of  a 
single  act  of  fornication,  without  other 
circumstances,  then  it  clearly  falls  within 
the  statute  for  the  punishment  of  adultery 
and   fornication,  under    which    there 

635  is  no  doubt  an  Information  ^might  be 
filed,  and  there  is  as  little  doubt  that 

it  could  not  be  prosecuted  as  a  mere  common 
law  misdemesnor.  But,  if  by  the  charge 
of  cohabitation  ^*as  man  and  wife,"  is  in- 
tended, as  we  presume  it  is,  that  these 
people  occupied  the  same  chamber,  ate  at 
the  same  board,  and  discharged  towards 
each  other  the  numerous  common  ofifices  of 
husband  and  wife,  then  it  may  be  said  that 
a  publicity  is  given  to  the  statutory  offence 
of  fornication,  which  aggravates  its  ma- 
lignity, so  as  to  draw  it  within  the  scope 
of  a  common  law  prosecution.  But,  this 
we  apprehend  is  a  mistake  in  the  premises. 
The  act  of  fornication  in  public,  would  be 
indeed  an  enormous  indecency,  and  so 
irrossly  offensive  and  shocking  to  the  feel- 
ings of  society,  as  to  entitle  it  to  severe  legal 
animadversion.  But,  nothing  of  that  sort 
is  pretended  to  exist  in  this  case,  which  in 
truth  presents  nothing  to  the  public    but  a 


^Criminal  Law— Incontinence— Comnion.Law  Of- 
fence.—To  the  point  that  incontinence  of  itself  is 
not  punishable  at  common  law.  the  principal  case  is 
cited  in  Com.  v.  Jones.  8  Gratt  557 

Sane— Lewd  and  Lascivious  Cohabitation-indictment 
-Under  the  seventh  section  of  ch.  lft2of  the  Code 
of  Viririnia,  1878.  p.  1208.  an  indictment  for  lewd 
and  lascivious  cohabitation  may  be  either  joint  or 
separate.  Scott  v.  Com..  77  Va.  846.  citing-  principal 
case  as  authority. 

The  offence  of  lewd  and  lascivious  cohabitation  is 
a  statutory  offence,  and  the  statute  must  be  strictly 
conformed  to.  Jones  v.  Com.,  80  Va.  19.  citing  prin- 
pal  case  as  its  authority. 

See  further,  monog-rapbic  note  on  "Indictments. 
Informations  and  Presentments"  appended  to  Boyle 
V.  Com..  14  Gratt.  074. 

Tbe  principal  case  is  also  cited  in  Jones  v.  Com., 
«0  Va.  20:  Com.  v.  Turner.  5  Rand.  (J79;  State  v. 
Foster,  21  W.  Va.  770. 


number  of  facts,  in  themselves  harmless 
and  inoffensive,  from  which  the  existence 
of  a  statutory  offence  may  be  inferred.  Do 
these  inoffensive  evidences  of  an  unlawful 
act,  in  themselves  constitute  an  offence? 
Surely  not.  Then  it  has  been  already  de- 
cided that  they  cannot  be  connected  with 
the  statutory  offence,  so  as  to  make  a  new 
crime  out  of  the  combination.  And  there- 
fore, we  are  of  opinion,  that  no  Informa- 
tion for  a  misdemesnor  at  common  law,  can 
be  maintained  on  this  presentment. 

The  following^  is  to  be  entered  as  the 
judgement  of  the  Court. 

The  Court  is  of  opinion,  and  doth  decide, 
that  the  presentment  of  the  Grand  Jury  in 
this  case,  is  good  gfround  upon  which  to 
award  a  rule  to  shew  cause  why  an  Infor- 
mation should  not  be  filed  against  the  de- 
fendants for  an  act  of  fornication  upon  the 
act  of  Assembly,  intituled  **an  act  for 
the  suppression  of  vice,  and  punishing  the 
disturbers  of  religious  worship  and  sab- 
bath-breakers," but  that  it  does  not  fur- 
nish the  grounds  of  any  Information 
against  them  as  for  a  common  law  misde- 
mesnor; which  is  ordered  to  be  certified. 


636      *Cunnnnings  E.  Jackson  v.  Lewis  Msx- 

well.f 

November.  1826. 

Prohlbitlofi  —  Jurisdiction   of    County  Court.t  — The 

County  Courts  have  no  power  to  arrant  Writs  of 
Prohibition;  if  they  exceed  their  jurisdiction  by 
Rrantlnsr  them,  the  Superior  Courts  of  Law  may 
restrain  the  exercise  or  such  Jurisdiction  by  pro- 
hibiUon. 

This  was  a  case  adjourned  to  this  Court 
by  the  Superior  Court  of  Law  for  Lewis 
county.  The  statement  of  the  case  is  fully 
set  out  in  the  opinion  of  the  Court,  which 
was  delivered  by 

SUMMERS,  J. 

The  plaintiff  Jackson,  sued  out,  from  a 
Justice  of  the  Peace,  a  warrant  for  a  small 
debt  against  the  defendant  Maxwell.  The 
Justice  rendered  a  judgment  in  favor  of  the 
plaintiff  for  ten  dollars,  with  interest  and 
costs:  from  this  judgment  an  appeal  was 
had  to  the  County  Court,  and  on  examina- 
tion there,  the  appeal  was  dismissed  on  the 
ground  that  it  had  been  improvidently 
granted.  The  defendant  Maxwell  then 
filed  a  petition  in  the  County  Court,  alleg- 
ing various  grounds  why  the  Justice  of  the 
Peace  ought  not  to  have  rendered  judgment 
against  him,  (all  of  which  go  to  the  merits 
of  the  decision,  not  to  the  jurisdiction  of 
the  Justice,)  and  praying  for  a  Writ  of 
Prohibition.  The  County  Court  taking 
cognizance  of  the  questions  thus  brought 
before  that  tribunal,  ultimately  gave  judg- 
ment prohibiting  the  Justice  of  the  Peace 
from  enforcing  his  judgment  rendered 
against  the  defendant. 

A  transcript  of  those  proceedings  was 
presented  to  the  Superior  Court  of  Law  by 
the  plaintiff  Jackson,  together  with  a  sug- 
gestion, setting  out  all  the  circumstances, 
and  alleging  that  the  County  Court  had 
wrongfully    usurped    a  jurisdiction    which 


tPor  monoffrapblc  note  on  Prohibition,  see  end  of  case. 

$On  the  subject  of  prohibition,  the  principal  case 
is  cited  in  Mayo  v.  James.  12  Gratt  18:  Board  of  Su- 
pervisors V.  Gorrell,  20  Gratt  496;  Hoffan  y;^  Guiffon. 
29  Gratt  718. 
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by  law  appertains  exclusively  to  another 
tribunal,  and  on  that  ground  praying  a 
writ  to  prohibit  the  County  Court  from 
further  proceeding  in  the  matter,  or  enforc- 
ing its  order    awarding   a    like    writ 

637  to  the  Justice    of  *the    Peace.     Upon 
this  application,  the    Superior    Court 

adjourned  to  this  Court  the  following  ques- 
tions for  its  decision :  1.  Can  a  Writ  of 
Prohibition  be  awarded  by  a  County  Court 
in  any  instance?  2.  If  the  County  Court 
exceeded  its  jurisdiction  in  granting  the 
.  writ  set  out  in  the  record,  ought  the  Su- 
perior Court  of  Law  to  award  a  writ  pro- 
hibiting the  County  Court  from  enforcing 
its  order  granting  the  said  Writ  of  Pro- 
hibition? 3.  What  judgment  ought  the 
Superior  Court  of  Law  to  render  on  the 
whole  premises? 

On  examining  this  subject,  we  find  that 
the  Writ  of  Prohibition  was  framed  as 
early  as  3  Kdw.  1;  that  its  purpose  was  to 
preserve  the  rights  of  the  King's  Crown 
and  Courts,  and  was  intended  for  the  ease 
and  quiet  of  the  subject,  because  the  wis- 
dom and  policy  of  the  laws  supposed  that 
both  would  be  best  preserved  when  every- 
thing was  restrained  to  its  proper  channel, 
according  to  the  original  jurisdiction  of 
every  Court.  And  certainly  it  cannot  be 
less  necessary  and  proper  here,  that  the 
several  Courts  keep  within  the  limits  and 
bounds  of  the  jurisdiction  prescribed  to 
each  by  the  laws  and  statutes  of  the  Com- 
monwealth. The  Superior  Courts  at  West- 
minster, having  the  superintendency  over 
all  Inferior  Courts,  were  accustomed,  in  all 
cases  of  innovation,  Ac.  to  award  a  Prohi- 
bition, particularly  the  Court  of  King's 
Bench.  Fitz.  Nat.  Brev.  53,  and  4  Inst. 
71.  But,  the  exercise  of  jurisdiction  by 
way  of  prohibition,  has  ever  been  confined 
in  that  country  to  the  Superior  Common  Law 
Courts. 

With  us,  the  Superior  Courts  of  Law 
are  the  general  depositories  of  the  common 
law  jurisdiction.  Their  authority  extends 
to  all  persons  and  over  all  causes,  matters 
or  things  at  common  law,  which  were 
cognizable  in  the  General  Court  on  the  22d 
of  December,  1788.  On  this  ground.  Writs 
of  Prohibition  were  awarded  under  de- 
cisions of  this  Court,  in  the  cases  of  Miller 
V.  Marshall,  1  Virg.  Cases,  158,  and  Hut- 
son  V.  Lowry,  2  Virg.  Cases,  42;  in  both 
of  which  cases,  the  non-existence  of  such 
a  jurisdiction  in  the  County  Courts  must 
be  taken  to    have    been  decided,    be- 

638  cause  *if  such  power  resided  in  those 
Courts,    these    were    fit  occasions  for 

its  exercise,  and  the  jurisdiction  of  the 
Superior  Courts  of  Law  would  have  been 
confined  to  a  superintendence  of  its  ap- 
plication. A  reference,  however,  to  the 
acts  giving  jurisdiction  to  the  County 
Courts,  proves,  that  their  entire  authority 
is  derived  from  the  enumerated  powers  con- 
ferred ;  among  which,  this  superintendency 
is  not  to  be  found,  nor  is  it  ancillary  to 
any  of  the  jurisdiction  conferred  upon 
those  Courts.  From  this  view  of  the  sub- 
ject, it  follows,  that  the  County  Court  ex- 
ceeded its  jurisdiction  in  the  case  before 
us,  and  so  far  as  it  transcended  its  right- 
ful authority,  the  only  remedy  known  to 
our  law's,  is    found    in    the    application  of 


the  Writ  of  Prohibition  to  this  ttnanthorised 
interposition. 

The  following  is  (o  be  entered  as  the 
judgment  of  the  Court. 

This  Court  is  of  opinion,  and  doth  de- 
cide, that  a  County  Court  has  no  jurisdic- 
tion by  prohibition  in  any  instance,  and 
that  when  a  County  Court  shall  extend  it» 
jurisdiction  by  granting  such  writ,  the 
Superior  Court  of  Law  may,  and  ought, 
upon  proper  application,  to  award  a  Writ 
of  Prohibition  to  such  County  Court,  pro- 
hibiting the  further  exercise  of  such  juris- 
diction, or  the  enforcing  any  order  or  judg- 
ment made  under  colour  thereof. 


PROHIBITION  (WRIT  OP.) 

L  DeflnitioD. 
II.  General  Characteristics. 

A.  Riffht  to  Writ. 

B.  FUDction. 

C.  Character  of  Proceed  inffs  to  Which  the  Writ 

Is  Applicable. 

D.  Must  Be  No  Other  Adequate  Remedy. 

E.  Applicable  Equally  to  Courts  of   Law  and 
Chancery. 

III.  Instances. 

A.  Where  Writ  Was  Granted. 

B.  Where  Writ  Was  Refused. 

IV.  By  What  Courts  Allowed. 

A.  Supreme  Court  of  Appeals. 

B.  Circuit  Courts. 

C.  County  Courts. 
V.  Procedure. 

A.  In  General. 

B.  The  Petition. 

C.  Variance  between  Affidavit  and  Declaration. 

D.  Parties. 

E.  Stafire  of  Proceedings  When  Application  Must 
Be  Made. 

P.  Raising  Objection  In  Lower  Court 
G.  Proceedings  in  Vacation. 
VI.  Appeals. 

I.  DBPINITION. 

The  writ  of  prohibition  is  a  proceeding  between 
two  courts,  a  superior,  and  an  inferior,  and  is  the 
means  whereby  the  superior  exercises  its  due  su- 
perintendence over  the  inferior  and  keeps  it  within 
the  limits  and  bounds  of  the  jurisdiction  prescribed 
to  it  by  law.    Mayo  y.  James.  12  Gratt.  17. 

U.  QBNBRAL  CHARACTERISTICS. 

A.  RIGHT  TO  WRIT.— It  is  not  a  writ  of  right 
granted  ^x  debito  justitia  but  rather  one  of  sound 
judicial  discretion,  to  be  granted  or  withheld  ac- 
cording* to  the  circumstances  of  each  particular 
case.  And.  being  a  prerogative  writ,  it  is  to  be  used 
like  all  other  prerogative  writs,  with  great  caution 
and  forbearance,  for  the  furtherance  of  justice, 
and  to  secure  order  and  regularity  in  Judicial  pro- 
ceedings, where  none  of  the  ordinary  remedies 
provided  by  law  are  applicable.  Supervisors  of 
Bedford  v.  Wlngfleld,  27  Gratt.  88S. 

Bui  by  i  I,  ch.  110,  Code  W.  Va.  (18»1),  it  Is  provided 
that  the  writ  of  prohibition  shall  be  no  longer  a 
matter  of  discretion,  but  a  matter  of  right  Nor- 
folk, etc.,  R.  Co.  V.  Pinnacle  Coal  Co.,  44  W.  Va.  674. 
80  S.  E.  Rep.  196:  Wilkinson  v.  Hoke,  88  W.  Va.  408.  1» 
S.  E.  Rep.  520. 

B.  FUNCTION.-The  ancient  writ  of  prohibition 
remains,  not  only  to  prevent  inferior  courts  from 
encroaching  npon  the  jurisdiction  of  superior 
courts,  but  to  prevent  any  Inferior  tribunal  from 
usurping  a  Jurisdiction  with  which  it  Is  not  legally 
vested,  and  it  is  used  to  keep  such  courts  within  the 
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limits  and  bounds  prescribed  for  them  by  law;  for 
it  is  of  vital  importance  to  tbe  due  adminis- 
tration of  justice  tbat  every  tribunal  vested  with 
judicial  functions  should  be  confined  strictly  to 
the  exercise  of  those  powers  with  which  it  has 
been  by  law  intrusted.  Enslfirn  Ufg.  Co.  v. 
M'Ginnis»  30  W.  Va.  632,  4  S.  E.  Rep.  788.  A 
writ  of  prohibition  is  to  prevent  the  exercise  by 
^  tribunal  possessing-  Judicial  powers,  of  Jurisdic- 
tion over  matters  not  within  its  cognizance,  or 
-exceeding  its  Jurisdiction  in  matters  of  which  it  has 
cofTuizance.  It  cannot  be  made  use  of  as  a  means  of 
correcting  errors  in  the  decision  of  the  lower  court 
where  it  is  shown  to  have  Jurisdiction  since  that  is 
the  f  uncUon  of  a  writ  of  error.  State  v.  Kyle.  8  W. 
Va.  711:  Cunningham  v.  Squires,  3  W.  Va.  422; 
Hogan  V.  Guigon,  29  Gratt  706;  Buskirk  v.  Judge.  7 
'W.  Va.  91;  Supervisors  v.  Wingfield,  27  Gratt.  883: 
McConihav.  Guthrie,  21  W.  Va.  184;  £Jx  parte  ^lly son, 
JO  Gratt  10;  Wilkinson  v.  Hoke,  89  W.  Va.  408. 19  S.  E. 
Rep.  620;  Moss  v.  Barham,  94  Va.  12,  26  S.  E.  Rep.  888; 
Origg  V.  Dalsheimer.  88  V a.  606,  13  S.  £.  Rep.  998; 
Fleming  v.  Commissioners.  81  W.  Va.  608.  8  S.  E.  Rep. 
aJ7:  Burroughs  v.  Taylor,  90  Va.  66, 17  S.  E.  Rep.  746; 
County  Court  of  Wood  v.  Boreman,  84  W.  Va.  87,  11 S. 
£.  Rep.  747;  S  1.  ch.  168.  Acts  1881;  Hassingerv.  Holt, 
47  W.  Va.  348,  84  S.  E.  Rep.  728;  Bloxton  v.  Mc  Whorter, 
46  W.  Va.  83,  32  S.  E.  Rep.  1004;  West  v.  Raw8on.40  W. 
Va.  480.  21  S.  E.  Rep.  1019;  Eastham  v.  Holt,  48  W.  Va. 
509,  27  S.  E.  Rep.  883;  McDonald  v.  Guthrie.  48  W.  Va. 
505.  37  S.  E.  Rep.  844. 

Especially  is  this  true  where  the  law  provides 
that  no  writ  of  error  shall  lie,  but  that  the  lower 
court  shall  determine  finally.  Nelms  v.  Vaughan, 
84  Va.  690.  6  S.  E.  Rep.  704. 

The  writ  of  prohibition  may  also  be  issued  when, 
having  Jurisdiction,  the  court  has  attempted  to  pro- 
ceed by  rules  differing  from  those  which  ought  to 
have  been  observed,  or  when  by  the  exercise  of  its 
Jurisdiction  the  inferior  court  would  defeat  a  legal 
right    Nelms  v.  Vaughan,  84  Va.  090.  6  S.  E.  Rep.  704. 

But  the  mere  fact  that  a  writ  of  error  or  superse- 
deas would  lie  to  the  Judgment  of  the  inferior  court 
does  not  show  that  prohibition  does  not  also  lie, 
they  may  be  concurrent  remedies,  and  if  the 
remedy  by  writ  of  error  is  not  adequate  or  as  effica- 
cious, a  writ  of  prohibition  will  issue.  Board  of 
Supervisors  v.  Gorrell.  20  Gratt  484. 

In  McDonald  v.  Guthrie.  48  W.  Va.  596,  27  S.  E.  Rep. 
844,  Brannon,  J.,  was  of  opinion  that  the  mere  fact 
that  the  Jurisdiction  of  the  lower  court  depended  on 
the  constituaonality  of  an  act  of  the  legislature  did 
not  make  a  case  for  prohibition,  but  the  rest  of  the 
court  did  not  pass  upon  the  question. 

It  follows  necessarily  from  the  doctrine  Just  laid 
down,  that  mere  errors,  irregularities  or  mistakes 
in  the  proceedings  of  the  inferior  court,  however 
f  ross  or  palpable,  are  not  sufficient  warrant  for 
granting  a  writ  of  prohibition  where  such  court  has 
Jurisdiction  of  the  subject  matter  in  controversy. 
And  where  such  inferior  court  has  general  Jurisdic- 
tion of  the  subject  matter,  it  must  exercise  its  own 
judgment  of  the  sufficiency  of  the  process  by  which 
it  acquires  Jurisdiction  of  the  special  subject  or  per- 
son in  any  particular  case,  and  an  erroneous  judg- 
ment in  that  regard  is  not  ground  for  a  writ  of 
prohibition,  but  is  the  subject  of  a  writ  of  error. 
But  this  general  rule  is  subject  to  this  modification, 
that  where,  the  inferior  court  having  a  general 
jurisdiction  of  the  subject  matter  In  controversy,  it 
clearly  appears  that  in  the  conduct  of  the  trial  they 
have  exceeded  their  legitimate  power  in  some  mat. 
ter  pertaining  thereto,  for  which  there  Is  no 
adequate  remedy  In  the  ordinary  course  of  proceed- 
ing, the  writ  of  prohibition  will  lie  under  the  West 
Virginia  statute  and  under  the  general  principles  of 


law.   McConihav.  Guthrie,  21  W.  Va.  134;  Fleming 
Commissioners,  81  W.  V a.  808.  8  S.  E.  Rep.  267. 

All  the  requirements  to  give  the  circuit  court 
jurisdiction  of  ah  appeal  from  the  county  court  in  a 
contested  election  case,  which  are  mandatory, 
having  been  substantially  complied  with,  no  writ  of 
prohibition  will  lie  to  the  circuit  judge  to  prevent 
him  from  exercising  jurisdiction  because  some 
merely  formal  requirement  of  the  statute  has  not 
been  complied  with.  Nelms  v.  Vaughan,  84  Va.  696, 
6  S.  E.  Rep.  704. 

C.  CHARACTER  OP  PROCEEDINGS  TO  WHICH 
THE  WRITIS  APPLICABLE.— Prohibition  lies  only 
in  case  of  the  unlawful  exercise  of  Judicial  func- 
tions. Acts  of  a  mere  ministerial,  administrative, 
or  executive  character  do  not  fall  within  its  prov- 
ince. Fleming  v.  Com.,  31  W.  Va.  808,  8  S.  E.  Rep. 
267. 

The  writ  of  prohibition  lies  from  a  superior  court 
not  only  to  Inferior  Judicial  tribunals,  properly  and 
technically  denominated  such,  but  also  to  inferior 
ministerial  tribunals  possessing  incidentally  judicial 
powers,  or  tribunals  such  as  are  known  In  the  law  as 
Quasi  judicial  tribunals  and  even,  in  extreme  cases 
to  purely  ministerial  bodies  when  they  usurp  Judi- 
cial funtions.  When  these  latter  abuse  or  exceed 
their  legitimate  powers,  by  the  exercise  of  a  juris- 
diction that  does  not  pertain  to  them,  they  may  be 
restrained  by  prohibition.  Brazle  v.  Commission- 
ers, 26  W.  Va.  218;  Fleming  v.  Commissioners.  31  W. 
Va.  608,  8  S.  E.  Rep.  267. 

While  many  of  the  acts  of  commissioners,  while 
sitting  as  a  board  of  canvassers,  after  an  election, 
are  merely  ministerial,  they  are  not  all  so;  and 
where  such  tribunal,  clothed  by  the  statute  with 
both  ministerial  and  Judicial  powers.  Is  merely 
exercising  Its  ministerial  functions,  to  its  action  in 
such  matters  prohibition  will  not  lie;  but  when  It  Is 
exercising  Its  judicial  functions,  and  is  proceeding 
in  excess  of  its  Judicial  powers,  or  is  usurping  Judi- 
cial powers  which  do  not  belong  to  it  to  such  action 
a  writ  of  prohibition  will  He.  Fleming  v.  Com.,  81 
W.  Va.  608,  8  S.  E.  Rep.  267. 

A  mayor  In^the  exercise  of  his  power  to  supervise 
and  remove  the  officers  In  his  department  is  an 
executive  officer  and  not  a  court  and  Is  not  In- 
ferior to  the  corporation  court  hence  a  writ  of  pro- 
hibition will  not  lie  from  the  corporation  court  to 
the  mayor  to  restrain  him  from  investigating 
charges  against  his  chief  of  police.  Burch  v. 
Hardwlcke,  23  Gratt  61. 

In  HasBlnger  v.  Holt  47  W.  Va.  348,  34  S.  E.  Rep. 
728.  It  was  held  that  a  writ  of  prohibition  would  not 
lie  from  the  circuit  court  to  the  board  of  education 
since  Its  duties  are  purely  ministerial. 

D.  MUST  BE  NO  OTHER  ADEQUATE  REMEDY. 
—Being  an  extraordinary  remedy,  however,  the 
writ  of  prohibition  Issues  only  In  case  of  extreme 
necessity,  and.  before  It  can  be  granted.  It  must 
appear  that  the  party  aggrieved  has  applied  In 
vain  for  redress;  and  It  Is  never  allowed  except  in 
cases  of  usurpation  or  abuse  of  power,  and  not  then 
unless  other  existing  remedies  are  Inadequate  to 
afford  relief,  or  no  other  remedy  exists;  for  It  Is  a 
principle  of  universal  application,  and  one  which 
lies  at  the  very  foundation  of  the  law  of  prohibition, 
that  the  jurisdiction  Is  strictly  confined  to  cases 
where  no  other  remedy  exists,  and  it  Is  always  a 
sufficient  reason  for  withholding  it  that  the  party 
aggrieved  has  another  and  complete  remedy  at  law. 
Supervisors  of  Bedford  v.  Wingfield.  27  Gratt  333; 
Ensign  Mfg.  Co.  v.  M'Ginnis.  30  W.  Va.  632,  4  S.  E. 
Rep.  782;  County  Court  v.  Boreman,  34  W.  Va.  87,  11 
S.  E.  Rep.  747;  McConIha  v.  Guthrie.  21  W,  Va.  134; 
Jelly  V.  Dils.  27  W.  Va.  267. 

But  while  It  Is  true  that  a  writ  of  prohibition  will 
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not  lie  where  there  Is  a  complete  remedy  In  some 
other  and  more  ordinary  form,  this  Is  only  true 
where  there  Is  another  adequate  remedy,  and  If 
the  judfireor  court  is  proceedlnir  without  any  juris- 
diction, a  writ  of  problbition  ousrht  to  Issue, 
althoufirh  an  appeal,  writ  of  error  or  supersedeas 
would  lie  toanyjudarment  he  might  afterwards  ren- 
der.   Swinburn  v.  Smith.  15  W.  Va.  483. 

But  by  S  1.  ch.  110.  Code  W.  Va.  (1891).  the  writ  of 
prohibition  is  declared  to  lie  in  all  proper  cases 
whether  there  is  any  other  remedy  or  not  Nor- 
folk, etc.,  R.  Co.  V.  Pinnacle  Coal  Co.,  44  W.  Va.  574, 
30S.  E.  Rep.  196. 

E.  APPLICABLE  EQUALLY  TO  COURTS  OP 
LAW  AND  CHANCERY.— A  writ  of  prohibition 
may  as  well  be  srranted  to  prohibit  proceedlngrs  in  a 
court  of  chancery  as  in  a  common-law  court  Swin- 
burn V.  Smith,  15  W.  Va.  483. 

III.  INSTANCES. 

A.  WHERE  WRIT  WAS  GRANTED. 

To  Circuit  Court— A  writ  of  prohibiUon  will  lie  to 
the  circuit  court  to  prevent  It  from  proceeding  on 
a  writ  of  error  and  supersedeas,  which  it  has 
awarded,  without  jurisdiction,  to  a  judgment  of  a 
countylcourt  in  an  election  contest  Swinburn  v. 
Smith,  16  W.  Va.  488. 

A  writ  of  prohibition  will  lie  to  prevent  a  circuit 
court  from  entertaining  jurisdiction  by  appeal, 
writ  of  error  or  artiorari  on  the  application  of 
persons  who  have  never  appeared  in  the  inferior 
court,  where  the  remedy  by  appeal  would  be  wholly 
Inadequate.  County  Court  v.  Boreman,  84  W.  Va. 
87, 11  S.  E.  Rep.  747.  See  also.  County  Court  v.  Arm- 
strong. 34  W.  Va.  826,  12  S.  E.  Rep.  488. 

Where  a  civil  case  has  been  twice  tried  by  a  jury 
before  a  justice,  the  circuit  court  has  no  power  to 
Interfere  by  injunction  to  prevent  the  enforcement 
of  such  judgment,  In  the  face  of  the  constitutional 
Inhibition  against  the  granting  of  more  than  one 
new  triaUin  such  cases,  and  against  the  re-exami- 
nation of  any  fact  tried  by  a  jury,  otherwise  than 
according  to  the  rules  of  the  common  law.  so  a  writ 
of  prohibition  will  lie  to  the  circuit  court  prohibit- 
ing the  enforcement  of  its  decree  in  such  a  case. 
Mfg.  Co.  V.  McGInnls,  80  W.  Va.  582, 4  S.  E.  Rep.  782. 

The  circuit  court  has  no  jurisdiction  to  review  the 
order  of  a  county  court,  granting  a  license  to  retail 
spirituous  liquors,  by  supersedeas.  All  proceedings 
had  on  such  a  supersedeas  are  coram  non  Judice  and 
void,  and  a  writ  of  prohibition  will  be  awarded  by 
the  supreme  court  to  judge  of  the  circuit  court 
commanding  him  to  proceed  no  further  upon  such 
supersedeas.    Hein  v.  Smith,  18  W.  Va.  858. 

The  statute,  S  5.  ch.  62  of  the  Code  W.  Va.,  being 
mandatory  and  declaring  In  express  and  positive 
terms  that  a  company,  in  the  exercise  of  eminent 
domain  shall  not  Invade  a  dwelling  house  or  any 
space. within  twenty  feet  thereof,  the  circuit  court 
has  no  discretion,  and  If  It  allows  such  dwelling 
house  to  be  taken,  it  is  an  act  in  excess  of  the  juris- 
diction to  which  a  writ  of  prohibition  will  He. 
Such  an  act  not  being  an  erroneous  exercise  of  con- 
ceded jurisdiction  but  entirely  without  authority  or 
jurisdiction.    McConIha  v.  Guthrie.  21  W.  Va.  184. 

In  Yates  v.  County  Court.  47  W.  Va.  876,  85  S.  E. 
Rep.  24.  a  writ  of  prohibition  was  awarded  against  a 
circuit  court  prohibiting  it  from  ordering  or  con- 
firming a  donation  made  out  of  the  county  treasury 
without  lawful  authority. 

A  circuit  court  cannot  review  a  judgment  of  a 
county  court  except  in  the  cases  and  in  the  mode 
prescribed  by  law.  If  a  circuit  court,  ex  mero  rnolu, 
undertake  to  review  a  judgment  of  a  county  court 
it  is  an  act  of  usurpation  for  which  prohibition  lies: 
so.  If  a  circuit  court  undertakes  to  review  such  a 


judgment  on  the  petition  of  one  who  is  not  a  party 
to  it  the  same  remedy  lies.  The  Board  of  Super- 
visors V.  Gorrell,  20  Gratt  484;  County  Court  v. 
Boreman,  84  W.  Va.  87. 11  S.  E.  Rep.  747. 

So  In  Watson  v.  Blackstone,  98  Va.  618,  38  S.  E. 
Rep.  939.  the  writ  was  granted  to  restrain  a  circuit 
court  from  entertaining  an  appeal  from  a  corpora- 
tion court 

A  writ  of  prohibition  will  He  to  the  judgment  of  a 
circuit  court  giving  costs  against  a  municipal  cor- 
poration, in  a  prosecution  for  the  violation  of  a, 
municipal  ordinance.  City  of  Charleston  v.  Beller» 
45  W.  Va.  44.  30  S.  E.  Rep.  152. 

Where  costs  are  given  in  a  circuit  court  in  an 
action  not  on  contract,  where  less  than  150  damages 
was  recovered,  which  might  have  been  brought 
and  prosecuted  to  judgment  In  a  justices'  court  and 
where  It  Is  not  entered  of  record  that  the  object  of 
the  action  was  to  try  a  right  other  than  the  mere 
right  to  recover  damages  or  that  the  trespass  was 
wilful  or  malicious,  contrary  to  the  statute,  $  6,  ch. 
188,  Code  W.  Va.  (1891).  a  writ  of  prohibition  is  the 
proper  proceeding  to  arrest  the  execution  of  the 
judgment,  so  far  as  it  was  rendered  for  such  costs. 
Wilkinson  v.  Hoke.  89  W.  Va.  403,  19  S.  E.  Rep.  SSO. 

Tbe  supreme  court  has  no  jurisdiction  to  award 
a  writ  of  prohibition  to  a  circuit  court  to  prohibit  it 
from  proceedin g  by  man<famt«  to  compel  the  secre- 
ury  of  state  to  deliver  to  the  speaker  of  the  house 
of  delefirates  the  sealed  returns  of  an  election  for 
governor  properly  transmitted  to  him  where  the 
petitioner  does  not  by  his  petition,  show  such  in- 
terest or  right  as  would  entitle  him  to  interfere  In 
or  complain  of  the  said  mandamus.  Fleming  v. 
Guthrie,  82  W.  Va.  1,  9  S.  E.  Rep.  23. 

An  injunction  having  been  granted  as  aaxiliary 
to  a  writ  of  error  and  supersedeas  to  prevent  a  coa  - 
testant  from  assuming  to  discharge  the  duties  of 
the  office  of  clerk,  a  writ  of  prohibition  will  He  to 
prevent  the  enforcement  of  such  injunction.  Swin- 
burn V.  Smith.  15  W.  Va.  488. 

The  fact  that  a  party  has  disobeyed  an  injunction 
order  Is  no  reason  why  a  writ  of  prohibition  should 
not  issue  to  such  injunction  order,  where  such  order 
was  made  without  jurisdiction,  for  it  is  not  con  tempt 
to  disobey  an  order  which  a  court  had  no  jurisdic- 
tion to  make.    Swinburn  v.  Smith.  15  W.  Va.  488. 

To  Corporation  Courts.- In  Johnson  v.  Barham.  99^ 
Va.  806,  88  S.  E.  Rep.  186.  the  writ  was  granted  to 
prevent  a  corporation  court  from  entertaining  an 
appeal  from  the  judgment  of  the  board  of  poUce 
commlsstloners  from  which  there  Is  no  appeal. 

Tbe  circuit  court  of  Richmond  being  clothed  with 
exclusive  jurisdiction  of  suits  to  enjoin  executions 
issued  on  judgments  in  favor  of  the  commonwealth, 
a  writ  of  prohibition  will  lie  to  the  corporation  court 
of  Lynchburg  to  prevent  It  from  proceeding  with 
such  a  suit  Com.  v.  Latham.  85  Va.  632,  8  S.  E.  Rep. 
488. 

To  County  Courts.— Although  the  lurlsdlction  of 
the  court  is  admitted,  where  the  judge  of  another 
county  court  sits  in  the  case  and  renders  judgment 
without  the  prerequisites  required  by  statute  to 
authorize  him  to  do  so  being  fulfilled,  a  writ  of  pro- 
hibition will  lie  to  prevent  the  enforcement  of  any 
judgment  rendered  by  him.  he  being  wholly  with- 
out jurisdiction.  Gresham  v.  Ewell.  86  Va.  1.  6S. 
E.  Rep.  700. 

The  writ  of  prohibition  lies  from  the  circuit 
court  to  the  commissioners  of  the  county  court 
sitting  as  canvassers  of  an  election,  to  prevent  them 
from  exceeding  their  legal  powers  in  undertakings 
to  hear  evidence  and n  review  the  action  of  the 
precinct  commissioners.  Brazle  v.  Commissioners* 
26  W.  Va.  218. 

The  county  court  having  no  authority  by  statute 
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tofirivea  Judfirment  for  costs  in  contested  election 
cases,  a  writ  of  prohibition  will  lie  to  arrest  execu- 
tion on  sncb  Judgment  West  v.  Fe reason,  lOOratt 
270. 

To  Justices  of  the  Peace.— A  justice  of  the  peace 
baring-  no  jurisdiction  to  award  a  new  trial  more 
tban  thirty  days  after  rendition  of  juderment.  a 
writ  of  prohibition  will  lie  from  the  circuit  court  to 
restrain  him  from  proceedingr  with  such  new  trial. 
Bnrrougbs  v.  Taylor,  90  Va.  66, 17  S.  E.  Rep.  745. 

A  writ  of  prohibition  will  lie  to  prevent  a  justice 
of  the  peace  from  proceedingr  in  a  case,  where  the 
creditor  has  split  up  hia  debt,  which  in  the  agffre- 
firate  was  too  ffreat  for  the  jurisdiction  of  a  justice, 
induced  the  debtor  to  give  notes  payable  at  differ- 
ent times  and  in  such  amounts  as  to  give  a  Justice 
jurisdiction,  and  has  broug-ht  separate  warrants  for 
each  sum  before  the  same  justice,  after  they  are 
all  due.  Hutson  v.  Lowry,  2  Va.  Cas.  42:  James  v. 
Stokes,  77  Va.  226;  Richardson.  J.,  dissenting.  Bod- 
ley  V.  Archibald,  88  W.  Va.  229,  10  S.  E.  Rep.  892. 

A  writ  of  prohibition  will  lie  to  a  justice  of  the 
peace,  to  prevent  him  from  determining  the  rate  of 
freight  charges  of  a  railroad,  he  having  no  Jurisdic- 
tion in  such  cases.  Norfolk,  etc.,  R.  Co.  v.  Pinnacle 
Coal  Co.,  44  W.  Va.  574,  80  S.  E.  Rep.  196. 

A  writ  of  prohibition  will  be  granted  by  a  district 
conrt  to  prohibit  a  justice  of  peace  from  taking 
jurisdiction  of  a  suit  to  recover  rent  reserved  in  a 
deed  to  the  grantor  and  his  heirs  forever,  the  rent 
being  a  freehold  esute  of  inheritance  in  an  in- 
corporeal hereditament.  Miller  v.  Marshall,  1  Va. 
Cas.  158. 

In  Norfolk,  etc.,  R.  Co.  v.  Overton,  8  Va.  Law  Reg. 
788,  a  writ  of  prohibition  was  granted  to  a  justice 
of  the  peace  prohibiting  him  from  proceeding  fur- 
ther on  a  judgment,  where,  in  an  action  for  SlO 
damages  for  killing'  plaintiff's  horse,  the  plaintiff 
admitted  that  the  horse  was  worth  $60,  and  that  she 
sued  for^  only  $10  damages  in  order  to  prevent  the 
case  from  going  to  the  county  court,  either  by  ap- 
peal or  removal. 

No  action  for  money  had  and  received  lies 
against  a  tax  collector  for  money  paid  as  taxes, 
even  when  paid  under  protest,  hence  a  writ  of  pro- 
hibition lies  from  the  circuit  court  to  a  personal 
Judgment  rendered  by  a  justice  asrainsta  city  treas- 
urer for  money  so  paid  on  the  refusal  of  the  officer 
to  receive  state  coupons,  to  prevent  the  levy  of  an 
execution  on  such  judgment,  it  being  void.  Mallan 
V.  Bransford.  86  Va.  676,  10  S.  E.  Rep.  977. 

B.  WHERE  WRIT  WAS  REFUSE  D.-ProhlbiUon 
is  not  a  proper  remedy,  where  a  town  council,  un- 
der §  28,  ch.  47,  Code  W.  Va.,  decides  that  a  I 
"merry-go-round"  is  a  nuisance,  where  It  is  not 
claimed  that  the  statute  is  unconstitutional,  but 
merely  that  they  erred  in  applying  it  to  the  facts. 
Davis  v.  Davis.'  40  W.  Va.  464,  21  S.  E.  Rep.  906. 

A  writ  of  error  and  not  ptohibltion  is  the  proper 
remedy  where  a  party,  who  is  entitled  to  be  ex- 
amined before  the  county  court  by  the  act  of  April 
8,  1878,  before  the  circuit  court  can  try  him  for  the 
felony  for  which  he  is  indicted,  is  tried  upon  such 
indictment  before  such  an  examination  is  had,  and 
is  convicted.    Buskirk  v.  Judge.  7  W.  Va.  91. 

In  Town  of  Davis  v.  Filler,  47  W.  Va.  418,  86  S.  E. 
Rep.  6,  it  was  held  that  a  circuit  court  had  no  juris- 
diction by  prohibition  to  prohibit  a  town  council 
from  removing  a  superintendent  of  streets. 

MoNCTBE,  J.,  in  Mayo  v.  James,  12  Gratt  17,  was 
of  opinion,  though  unnecessary  to  the  decision  of 
the  case  by  his  view  of  it,  that  the  mayor  of  Rich- 
mond having  jurisdiction  of  cases  under  the  laws  of 
the  state  and  cases  in  which  any  ordinance  of  the 
city  was  alleged  to  be  violated,  no  writ  of  prohibi- 
tion would  lie  against  him  on  the  irround  that  a  cer- 


tain ordinance  was  claimed  to  be  In  contravention 
of  an  act  of  assembly. 

The  circuit  courts  being  invested  by  statute  with 
a  general  authority  and  jurisdiction  to  condemn 
real  esute  for  public  purposes,  although.  In  order 
to  divest  the  title  of  the  owner  of  the  land,  the  mode 
prescribed  by  the  statute  must  be  strictly  followed, 
nevertheless  any  Informality  in  such  proceedings. 
e,  a,  want  of  proper  notice,  is  not  ground  for  a  writ 
of  prohibition,  ^but  must  be  corrected  by  writ  of 
error  or  certiorari.  Any  error  in  the  decision  of 
such  a  question  by  the  court  could  not  be  regarded 
as  an  excess  of  jurisdiction,  but  merely  an  error  in 
adjudicating  a  matter  of  which  it  had  undoubted 
jurisdiction.    McConiha  v.  Guthrie.  21  W  Va.  181. 

The  judge  of  the  county  court  having  jurisdiction 
to  remove  a  sheriff  who  has  accepted  another  office, 
a  writ  of  prohibition  will  not  lie  to  him  from  the 
circuit  court  In  such  case,  but  the  proper  remedy 
is  by  writ  of  error.    Shell  v.  Cousins,  77  Va.  828. 

The  Judfireofa  circuit  court  having  authority  to 
control  the  courthouse  in  which  he  administers 
Justice,  he  has  a  right  to  enquire  into  any  interfer- 
ence with  such  right  by  the  board  of  supervisors, 
and  no  writ  of  prohibition  will  lie  to  his  action:  if 
erroneous,  a  writ  of  error  is  the  proper  remedy. 
Supervisors  v.  WIngfield,  27  Gratt.  829. 

The  corporation  court  having  Jurisdiction  of  con- 
tested election  cases  of  city  officers  under  S  160  of 
the  Code  Va.  1887.  the  writ  of  prohibition  is  not  the 
proper  remedy,  merely  because  the  court  continues 
part  of  the  case  to  a  succeeding  term.  Moss  v. 
Barham,  94  Va.  12.  26  S.  E.  Rep.  888. 

The  circuit  court  having  Jurisdiction,  where  a 
defendant  puts  In  a  plea  unsupported  by  affidavit, 
in  an  action  of  assumpsit  where  the  plaintiff  put  in 
an  affidavit  with  his  declaration,  to  strike  out  such 
plea  and  refuse  to  receive  another,  and  to  enter 
judgment  a  writ  of  prohibition  will  not  lie  to  pre- 
vent further  proceedings  on  such  judgment.  Grig"g 
V.  Dalshelmer.  88  Va.  80d.  18  S.  E.  Rep.  998. 

A  justice  of  the  peace  having  jurisdiction  to  hear 
motions  against  a  constable  and  his  sureties  by 
any  person  injured  by  the  failure  of  the  constable 
to  pay  over  money  received  by  him  on  execution. 
Irrespective  of  amount  or  of  the  fact  that  the  same 
party  Is  at  the  same  time  prosecuting  other  motions 
against  the  same  constable  and  his  sureties  before 
the  same  or  any  other  justice  for  other  similar  de- 
faults, no  writ  of  prohibition  will  lie  to  the  justice 
to  prevent  further  proceedings  on  judgmenu  recov- 
ered In  such  motions  because  such  motions  were 
prosecuted  under  one  joint  notice,  the  motions  and 
judgments  being  separate  and  distinct  Hendricks 
V.  Shoemaker.  8  Gratt.  197. 

The  corporation  court  having  authority  to  remove 
a  Judge  of  elections,  no  writ  of  prohibition  will  lie 
to  the  judge  of  such  court  to  prevent  him  from 
exercising  sncb  authority.  McDougal  v.  Guifiron, 
^7  Gratt  188. 

Where  commissioners  were  assembled,  under  the 
West  Virginia  statute,  in  special  session,  after  an 
election,  to  canvass  the  votes  cast  and  the  question 
was  presented  to  them  whether  the  precinct  commis- 
sioners, canvassers,  and  clerks,  at  a  certain  voting 
place  were  sworn,  such  question  was  a  judicial  one, 
within  their  jurisdiction,  and,  whether,  on  the  evi- 
dence before  them,  they  decided  rightly  -or 
wrongly,  could  not  be  the  basis  for  an  applica- 
tion for  a  writ  of  prohibition.  Fleming-  v.  Com.,  31 
W.  Va.  608.  8  S.  E.  Rep.  267. 

IV.  BY  WHAT  COURTS  ALLOWED. 

A.  SUPREME  COURT  OF  APPEALS. 
Qenerally.— The  power  of  the  supreme  court  of 
appeals  to  award  writs  of  prohibition  is  conferred 
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by  the  constitution,  and  will  always  be  exercised  In 
a  proper  case;  and  wben  the  proper  case  is  made 
by  the  pleadingrs  and  evidence,  the  power  to  award 
the  writ  is  unquestioned.  Supervisors  of  Bedford 
V.  Winfiffleld.  27  Qratt  833;  Com.  v.  Latham,  85  Va. 
632.  8  S.  E.  Rep.  488. 

The  supreme  court  of  appeals  has  concurrent 
orifirinal  jurisdiction  with  the  circuit  courts  In  all 
c^ses  of  habeas  corpus,  mandamus,  and  prohibition. 
Flemlnsr  v.  Commissioners.  31  W.  Va.  608, 8  S.  E.  Rep. 
267. 

By  a  rule  adopted  by  the  supreme  court  of  ai>- 
peals,  it  will  not  take  such  original  jurisdiction, 
unless  special  reasons  appear  therefor;  but.  when 
such  reasons  are  made  to  appear,  it  will,  without 
hesitation,  exercise  its  jurisdiction.  Fleming  y. 
Commissioners,  31  W.  Va.  608,  8  S.  E.  Rep.  267. 
This  rule  was  Intended  to  prevent  the  appellate 
court  from  beiuir  unnecessarily  burdened  with  such 
cases  which  miffht  lust  as  well  be  determined  in  the 
circuit  court  and  then.  If  errors  were  committed, 
a  writ  of  error  would  lie  to  the  appellate  court 
As  in  an  election  case,  where  It  Is  necessary  that 
the  results  be  declared  as  soon  as  possible.  Flem- 
ingr  V.  Com'rs.  81  W.  Va.  608.  8  S.  E.  Rep.  267;  Alder- 
son  V.  Com'rs,  31  W.  Va.  683.  8  S.  E.  Rep.  274. 

Sec.  7  of  the  Act  11  Jan.  1873.  providing  that  each 
case  shall  be  heard  and  determined  in  Its  own  srrand 
division,  has  no  application  to  the  supreme  court 
of  appeals  In  the  exercise  of  Its  original  jurisdic- 
tion In  cases  oi  habeas  corpus,  mandamus,  and  prohibi- 
tion, but  It  may  firrant  those  writs  at  any  of  Its  terms 
In  any  division.  It  may  grant  a  conditional  writ  at 
one  term  in  one  division,  returnable  to  another 
term  In  a  different  division.  Busklrk  v.  Judge,  7  W. 
Va.  91. 

In  Eastham  v.  Holt.  48  W.  Va.  599.  27  S.  E.  Rep.  883. 
a  doubt  was  raised  as  to  the  constitutionality  of  $  1, 
ch.  110,  Code  W.  Va.  1891,  allowing  one  judfire  of  the 
court  of  appeals  to  award  a  rule  for  a  writ  of 
prohibition  In  vacation,  but  the  court  did  not  decide 
the  question. 

Necessity  for  Declaration.— There  is  not  the  same 
reason,  or  necessity  for  a  declaration  in  prohibition 
In  the  court  of  appeals,  and  where  there  Is  no  neces- 
sity for  It  and  no  benefit  to  be  derived  from  It,  It 
win  be  dispensed  with.,  «.  a.  where  the  facts  relied 
on  are  matters  of  record,  undenled  and  undeniable. 
Board  of  Supervisors  of  Culpeper  Co.  v.  Gorrell,  20 
Gratt  484,  621. 

To  tbeCounty  Courts.— The  courtof  appeals  has  no 
authority  to  Issue  a  writ  of  prohibition  to  the  county 
court  Gresham  v.  Ewell,  84  Va.  784,  6  S.  E.  Rep. 
134. 

B.  CIRCUIT-  COURTS.-The  circuit  courts,  and 
the  judges  thereof  in  vacation,  where  a  state  of  facts 
exists  which  would  warrant  a  writ  of  prohibition 
at  common  law,  have  authority  to  Issue  the  rule  to 
show  cause  as  well  as  the  writ  Itself,  to  justices,  and 
other  Inferior  tribunals.  Sec.  12,  art  8,  Con- 
stitution of  West  Virginia,  Acts  1882,  ch.  153,  i  1, 
ch.  73,  $  3.  Brazie  v.  Commissioners,  25  W.  Va. 
213. 

C.  COUNTY  COURTS.-The  county  courts  have  no 
power  to  grant  writs  of  prohibition:  If  they  exceed 
^heir  jurisdiction  by  granting  them  the  superior 
courts  of  law  may  restrain  the  exercise  of  such  ju- 
risdiction by  prohibition.  Jackson  v.  Maxwell.  5 
Rand.  636. 

V.  PROCEDURE. 
A.  IN  GENERAL.— The  following  would  seem  to 
be  the  proper  course  to  be  pursued  on  an  applica- 
tion for  a  writ  of  prohibition  to  a  circuit  court,  or 
a  judge  thereof  in  vacation:  The  ground  of  the 
application  should  be  set  out  in  a  proper  sugges- 
tion, verified  by  affidavit  as  to  such  material  facts 


as  do  not  appear  on  the  record:  or  in  afRdavits 
instead  of  a  suggestion,  according  to  the  Code,  ch. 
155,  p.  612.  If,  upon  such  suggestion  or  affidavits  the 
court  or  judge  be  clearly  of  opinion  that  there  is 
no  good  grround  for  a  prohibition.  It  ought  at  once 
to  be  denied.  But  If  otherwise,  a  rale  should  be 
made  upon  the  adverse  party  to  show  cause  why 
the  writ  should  not  be  Issued.  The  execution  of  the 
rule  upon  the  party  and  the  judge  of  the  Inferior 
court  win  have  the  effect  of  a  prohibition  quousqu^, 
or  until  the  discharg-e  of  the  rule.  Upon  the  return 
of  the  rule  executed,  the  court  or  judge  will  make 
it  absolute  or  discharge  it,  as  may  then  seem  to  be 
proper:  and  In  the  former  case,  may  direct  the 
applicant  to  declare  in  prohibition  before  writ 
Issued;  and  ought  to  do  so.  If  the  defendant  require 
It  If  such  direction  be  given,  the  further  proceed- 
ings in  the  case  will  of  course  be  in  pursuance  of 
the  Code,  ch.  155,  p.  612.  Mayo  v.  James.  12  Gratt  17, 
Acts  W.  Va.  1882.  ch.  1.53,  $1.  Jelly  v.  DUS.27W. 
Va.  267;  Brazie  v.  Commissioners.  25  W.  Va.  2 IS. 
To  the  declaration  the  defendant  may  demur  or 
plead  such  matter  as  may  be  proper  to  show  that 
the  writ  ought  not  to  issue  and  conclude  by  pray- 
ing that  such  writ  may  not  issue.  In  such  case,  of 
course,  the  trial  would  be  referred  by  the  judge  to 
the  court  where  it  could  be  had  if  the  rule  was 
granted  in  vacation.  Brazie  v.  Commissioners.  25 
W.  Va.  218. 

B.  THE  PETITION.— The  peUtion  for  a  writ  of 
prohibition  must  clearly  show  that  the  inferior 
tribunal  Is  about  to  proceed  In  a  matter  over  which 
it  has  no  jurisdiction.  Haldeman  v.  Davis,  28  W. 
Va.  824. 

Where  the  petition  for  a  writ  of  prohibition 
clearly  shows  that  it  is  based  on  alleged  usurpation 
of  power,  and  that  the  circuit  court  had  acted  and 
was  acting  without  jurisdiction,  this  is  sufficient 
though  It  might  have  been  stated  more  positively 
and  directly.  It  need  not  allege  in  specific  terms 
that  the  judge  had  In  any  manner  as  yet  exceeded 
his  authority  or  acted  without  jurisdiction,  or  that 
the  judge  had  no  jurisdiction  in  the  case.  In  any 
case  if  these  objections  were  valid  they  should 
have  been  made  by  the  defendant's  counsel  in  the 
argument  of  the  question  whether  the  rule  nisi 
should  be  awarded.  Swinburn  v.  Smith.  15  W.  Va. 
483.     , 

It  is  improper  to  demur  to  the  petition  for  a  writ 
of  prohibition,  but  If  a  demurrer  is  filed  it  may  be 
overruled,  since  that  is  equivalent  to  strikinfir  it 
out    Haldeman  v.  Davis,  28  W.  Va.  824. 

C.  VARIANCE  BETWEEN  AFFIDAVIT  AND 
DECLARATION.— Advantage  can  only  be  taken  of 
a  variance  between  the  affidavit  and  declaration  in 
prohibition  by  plea  In  abatement  and  not  by  gen- 
eral demurrer.    Warwick  v.  Mayo,  15  Gratt  528. 

D.  PARTIES.— All  parties  adversely  interested 
should  be  made  parties  respondent  and  be  served 
with  notice  in  prohibition  proceedings,  s.  g.  the 
railroad  company  In  a  proceeding  to  prohibit  a 
county  court  from  lowering  the  valuation  of  its 
property  for  taxation,  and  a  failure  to  do  so  is 
ground  for  demurrer.  Armstrong  v.  County  Court, 
15  W.  Va.  190. 

E.  STAGE  OF  PROCEEDINGS  WHEN  APPLI- 
CATION MUST  BE  MADE. -The  writ  of  prohibition 
\^  only  applicable  to  a  pending*  proceeding  and 
cannot  be  used  to  prevent  the  Institution  of  an 
action  or  proceeding"  or  where  the  action  <jr  pro- 
ceeding Is  finished.  Haldeman  v.  Davis,  28  W.  Va. 
324. 

While  there  is  some  apparent  conflict  of  authority 
as  to  the  stage  of  the  cause  In  the  court  below  in 
which  the  application  for  the  writ  may  be  made, 
as  to  whether  it  should  be  made  before  or  after 
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the  decision  of  the  court  tbe  distinction  is  as  to 
"virhetlier  tbe  want  of  j  nrisdlctlon  in  the  subordi- 
nate court,  which  is  relied  on  as  the  foundation  of 
tbe  writ,  is  apparent  upon  the  proceedings  sought 
to  be  prohibited;  where  this  want  of  jurisdiction  is 
thus  apparent  upon  the  record,  the  superior  tribu- 
nal may  interpose  the  aid  of  a  prohibition  at  any 
staffe  of  the  proceedln'^s  below,  even  after  verdict, 
sentence  or  judgment  Enslffn  Mfsr.  Ck>.  v.  M'Gln- 
nls.  30  W.  Va.  538. 4  S.  E.  Rep.  782:  French  v.  Noel.  23 
Oratt.  454;  Heln  v.  Smith,  13  W.  Va.  358. 

In  Bodley  v.  Archibald,  83  W.  Va.  229,  10  S.  E.  Rep. 
392,  It  was  held,  approving  Hutson  v.  Lowry,  3  Va. 
Cas.  42,  that  it  mlsrht  be  shown  by  evidence  de  hora 
the  record  of  the  lower  court  that  the  lower  court 
had  exceeded  its  jurisdiction,  if  such  fact  appears 
from  the  whole  record. 

In  City  of  Charleston  v.  Seller,  45  W.  Va.  44.  80  S. 
E.  Rep.  158,  It  was  held  that  prohibition  was  the 
proper  remedy  to  prevent  the  enforcement  by 
execution  of  an  unauthorized  judgment  for  costs. 

ThoufiTh  the  judgments  have  been  actually  ren- 
dered, executions  levied  and  the  money  in  the 
hands  of  the  constable,  the  writ  will  still  lie,  the 
defendant  having  fflven  notice  to  the  constable  not 
to  pay  the  money  to  the  plaintiff.  Hutson  v.  Lowry, 
2  Va.  Cas.  43:  James  v.  Stokes,  77  Va.  235.  See  Bod- 
ley V.  Archibald.  38  W.  Va.  229,  10  S.  E.  Rep.  398. 

P.  RAISING  OBJECTION  IN  LOWER  OOURT.- 
Where  on  the  face  of  the  proceedings  the  inferior 
court  has  not  Jurisdiction  and  the  parties  cannot 
by  consent  or  waiver  arlve  the  court  jurisdiction,  it 
may  be  prohibited  from  proceeding,  though  the 
record  does  not  show  that  the  party  praying  for 
the  petition,  either  by  motion  or  sufirsrestion,  in  any 
manner  asked  the  inferior  court  to  dismiss  the 
proceedinfiTs.  This  was  the  principle  upon  which 
the  supreme  court  of  Virginia  acted  In  Supervisors 
of  Culpeper  v.  Gorrell,  20  GratL  495,  and  upon  which 
this  court  acted  In  Heln  v.  Smith,  18  W.  Va.  358.  In 
each  of  these  cases  a  Judsre  of  the  circuit  court  had 
granted  a  writ  of  error  and  supersedeas  to  a  Judg- 
ment of  the  county  court,  when  he  had  no  jurisdic- 
tion to  grant  such  a  writ:  and  the  supreme  court 
of  appeals  awarded  writs  of  prohibiilon,  though 
the  petitioners  had  made  no  motion  in  the  inferior 
court  to  dlsrals9  the  writs  of  error  and  supersedeas 
as  Improvldently  awarded.  Such  a  motion,  or  a 
motion  to  dissolve  an  Injunction,  cannot  therefore 
be  held  as  essential  before  application  can  properly 
be  made  for  a  writ  of  prohibition.  In  some  cases 
the  court  of  appeals  might  decline  to  act  in  an  ap- 
plication for  a  writ  of  prohibition  till  such  a  motion 
was  made  In  the  inferior  court;  for  this  writ  is  not 
granted  ex  debito  justitia,  but  is  rather  to  be 
granted  or  withheld  according  to  the  circum- 
stances of  each  particular  case,  and  In  the  exercise 
of  a  sound  judicial  discretion.  Swlnburn  v.  Smith, 
15  W.  Va.  483. 

In  Com.  y.  Latham,  85  Va.  632.  8  S.  E.  Rep.  488, 
the  court  said  that  it  was  not  necessary  to  raise  the 
question  of  want  of  jurisdiction  by  motion  in  the 
lower  court  before  a  writ  of  prohibition  could  be 
obtained  from  the  supreme  court  of  appeals,  origi- 
nal jurisdiction  being  given  that  court  In  any  case, 
although,  in  that  case  a  motion  was  made  to  trans- 
fer the  suit  to  the  proper  court,  which  was  over- 
ruled, and  this  was  intimated  to  be  a  sufficient 
objection  to  the  jurisdiction. 

Whether  it  is  necessary  to  object  In  the  lower 
court  to  the  assumption  of  jurisdiction,  has  been 
held  a  controverted  question  in  Virginia  and  has 
not  been  decided.  Johnson  v.  Barham.  99  Va.  305,  38 
S.  E.  Rep.  136. 

In  Jelly  v.  DUs,  27  W.  Va.  267,  the  court  dlsaiv 
proved  of  the  frequency  with  which  the  extraordi- 


nary writ  of  prohibition  was  resorted  to.  and 
Intimated  that,  to  authorize  a  writ  of  prohibition  to 
a  lower  court  for  want  of  jurisdiction.  It  would  be 
necessary  for  a  plea  to  the  jurisdiction  to  have 
been  tendered  and  overruled. 

G.  PROCEEDINGS  IN  VACATION.-In  West 
Virginia,  the  judge  of  a  circuit  court  Is  expressly 
authorized  to  Issue  the  writ  of  prohibition  in  vaca- 
tion. Acts  W.  Va.,  1882,  ch.  73,  %  3,  and  having  the 
power  to  Issue  the  writ  in  vacation.  It  follows  of 
necessity  that  he  has  authority  to  make  the  rule 
returnable  before  him  and  hear  It  In  vacation.  If 
he  thinks  It  necessary  to  direct  the  defendant  to 
declare  in  prohibition  he  would  refer  the  trial  to 
the  court    Brazle  v.  Commissioners,  25  W.  Va.  213. 

VI.  APPEALS. 

The  right  of  appeal  is  given  by  law  In  all  cases  of 
prohibition,  and  cannot  be  denied  in  a  case  In 
which  the  proceeding  complained  of  is  a  criminal 
proceeding.  Whether  It  be  civil  or  criminal,  dam- 
ages and  costs  may  be  recovered  against  the  de- 
fendant In  prohibition;  and  he  should  have  the 
same  right  to  reverse  the  Judgment  for  error 
therein  in  the  one  case  as  in  the  other.  It  is  true 
that  where  the  proceeding  Is  criminal,  the  effect  of 
the  writ  of  prohibition  may  be  to  prevent  the 
further  prosecution  of  an  offense  by  subjecting  the 
judge  of  the  inferior  court  and  the  prosecutor  to  an 
attachment  for  proceeding  after  the  delivery  of 
the  writ  to  them.  But  this  mere  consequence  of 
the  writ  Is  not  an  acquittal  of  the  offense  (which 
has  never  in  fact  been  tried) ;  and  a  supersedeas  to 
the  order  'awarding  the  writ,  or  refusing  to  dis- 
charge it.  cannot  be  considered  as  a  writ  of  error 
for  the  commonwealth  in  a  criminal  case.  Mayo  v. 
James,  18  i^ratt  17. 
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Super«eda«s  Bond— Penalty— How  Fixed.— The  penalty 
of  a  Supersedeas  bond  is  to  be  fixed  by  the  Judge 
granting  it.  and  Is  not  governed  by  the  law  re- 
specting cippeals  by  plaintiffs,  or  demandants. 

Execution- Relief  from— How  Obtained. •-The  Audita 
Querela,  to  relieve  a  defendant  from  an  execu- 
tion where  the  matter  of  discharge  has  been  sub- 
sequent to  the  Judgment.  Is  an  obsolete  remedy, 
and  bas  been  substituted  In  modern  practice  by 
the  motion. 

Same— Same— Motion  for— Jury.— If  on  a  motion  (to 
quash  an  execution,  or  enter  a  judgment  satisfied,) 
the  relief  of  the  party  depends  on  matters  of  fact, 
the  Court  has  a  discretion  to  direct  a  jury  to  try 
the  facts. 

Attorneys— Powers  of.t— An  Attorney  at  Law  has  no 
right  to  receive  a  bond  from  the  debtor  in  dis- 
charge of  his  client's  claim,  without  the  assent  of 
the  client.  If  he  does,  he  is  the  agent,  not  of  the 
plaintiff,  but  the  defendant,  and  tbe  plaintiff  may 
still  proceed  against  the  defendant. 

The  plaintiff  sued  ont  of  the  cleric's  office 
of  Orange  County  Court  an  execution 
against  the  goods  and  chattels  of  the  de- 
fendant, tor  the  sum  of  $205  44,  with  in- 
terest on  the  same  from  27th  October,  1821, 


*Execution  —  Relief  from— Motion.  —  See  principal 
case  cited  on  this  subject  in  Steele  v.  Boyd,  6  Leigh 
652:  Shuford  v.  Cain,  'Z'Z  Fed.  Cas.  49.  For  further 
information,  see  monographic  notf  on  "Executions" 
appended  to  Paine  v.  Tutwiler,  27  Gratt.  440. 

t Attorneys— Powers  of— Collection  of  Debts.— It  is 
well  settled  that  an  attorney  at  law  has  no  authority 
to  commute  a  debt  in  bis  hands  for  collection  with- 
out the  assent  of  his  client.  Paxton  v.  Steele,  86  Va. 
313,  10  S.  E.  Rep.  1,  citing  principal  case  as  authority. 

An  attorney  at  law  employed  to  collect  a  debt 
may  receive  payment  in  monei',  but  has  no  right  to 
accept  anything  else  in  satisfaction,  without  ex- 
press authority.  Wiley  v.  Mahood,  10  W.  Va.  2;il. 
citing  the  principal  case  as  authority. 

There  Is  no  doubt  ot  the  authority  of  an  attorney 
In  good  faith  to  receive  payment  of  a  judgment  due 
his  client    Chalf  ants  v.  Martin.  86  W.  Va.  398,  citing 
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till  paid.  The  execution  bore  date  the  27th 
July,  1822;  was  returnable  on  the  fourth 
Monday  in  September  following^,  and  hav- 
ing come  into  the  hands  of  the  sheriff,  was 
returned  by  him  with  this  endorsement, 
**Not  executed  by  order  of  plaintiff's  attor- 
ney." 

Another  execution  issued  in  the  name  of 
the  same  plaintiff,  on  the  same  judgment 
against  the  goods  of  the  defendant,  bear- 
ing date  the  10th  October,  1823.  Imme- 
diately thereafter,  the  defendant  moved  the 
County  Court  of  Orange  to  quash  the  last 
execution,  on  the  ground  that  the  amount 
of  the  judgment  on  which  the  execution 
issued,  was  paid  to  the  plaintiff's  attorney 
after  the  rendition  of  the  judgment,  and 
before  the  emanation  of  the  said  execution. 
In  support  of  his  motion,  the  defendant 
gave  in  evidence  the  first  mentioned  execu- 
tion, with  the  return  thereon,  and  a  receipt 
of  Edmund  Banks,  the  attorney  for  the 
plaintiff,  in  the  words  and  figures  follow- 
ing: **Received  25th  November,  1822, 
from  Col.  Laurence  T.  Dade,  one  hundred 
and  fifty-four  dollars  and  seventy  cent«  in 
money ;  also,  the  bond  of  William  Quarles, 
for  one  hundred  and  seventy 
640  ^dollars  and  thirty-nine  cents,  pay- 
able in  four  months,  and  a  draft  on 
Anthony  Buck,  for  three  hundred  dollars, 
at  ten  days  sight;  which,  when  paid,  will 
be  iu  full  of  the  executions  of  James 
Smock,  and  Peter  Smock  against  him  in 
Orange  County  Court.  Edmund  Banks, 
Attorney."  The  plaintiff  admitted,  that 
the  amount  of  the  draft  on  Anthony  Buck 
had  been  received  by  the  said  Banks,  the 
attorney,  but  there  was  no  evidence  of  the 
payment  of  Wm.  Quarles'a  bond,  either  to 
Banks  or  Smock,  nor  had  it  ever  been  re- 
turned or  accounted  for  to  Dade.  The  de- 
fendant also  gave  in  evidence  the  execu- 
tion from  the  same  office  against  the  goods 
and  chattels  of  the  defendant,  in  the  name 
of  Peter  Smock,  (as  mentioned  in  the  re- 
ceipt,) for  $354.  with  interest  from  22d  De- 
cember, 1820,  till  payment,  bearing  date 
the  27th  July,  1822.  and  returned.  *'Not 
executed  by  order  of  the  plaintiff's  attor- 
ney;" for  the  collection  of  which  last  exe- 
cution, also,  the  said  Banks  was  attorney. 
The  Court  being  of  opinion,  that  the  said 
receipt  and  other  facts,  were  sufficient  to 
sustain  the  motion,  gave  judgment  that  the 
execution  of  10th  October,  1823,  should  be 
quashed.  The  plaintiff  excepted  to  the 
opinion  of  the  Court,  and  spread  all  the 
foregoing  facts  on  his    bill    of  exceptions. 


Smock  V.  Dade.  5  Band.  639:  Wilkinson  v.  Holloway,  7 
Lelfirh  277:  Smith  v.  Lamberts.  7  Gratt.  143:  Wiley  v. 
Mahood,  10  W.  Va.  223,  to  support  the  statement 

And  In  Harper  v.  Harvey.  4  W.  Va.  641,  It  is  said: 
"The  payment  of  a  Judgrment  or  decree  to  the  at- 
torney of  record,  who  obtained  It.  before  his  au- 
thority is  revoked,  and  due  notice  of  such  revocation 
firiven  to  the  defendant.  Is  valid  and  bindingr  on  the 
plaintiff,  so  far  as  the  defendant  is  concerned. 
Yoakum  v.  Tllden,  3  W.  Va.  167.  But  it  must  be  a 
payment  of  money,  or  if  not  a  pavment  of  money. 
It  must  be  accepted  by  the  plaintiff  in  lieu  of  money, 
or  the  attorney  must  have  special  authority  to  re- 
ceive It.    Smock  r.  Dade.  5  Rand.  639." 

To  the  same  effect  the  principal  case  is  cited  In 
Wilkinson  v.  Holloway.  7  Leigh  286:  .Smith  v.  Lam- 
berts. 7  Gratt.  138.  143.  144. 145.  sin^/oot-note:  Tuley  v. 
Barton.  79  Va.  398:  Wiley  v.  Mahood.  10  W.  Va.  222. 

See  further,  monogrraphic  note  on  "Attorney  and 
niieai"  appended  to  Johnson  v.  Gibbons,  27  Gratt 
632. 


The  plaintiff  obtained  frotn  a  Judge  of 
this  Court  a  Supersedeas  to  the  judgment, 
it  being  allowed  on  the  petitioner's  enter- 
ing into  bond  with  security  in  the  penaUj 
of  fifty  dollars. 

The  case  came  on  before  the  Superior 
Court  of  Law  for  Orange,  and  the  Judge 
thereof  adjourned  for  decision  to  this  Court 
the  following  questions: 

1.  Ought  the  Judge  in  the  present  case  to 
have  directed  bond  and  security  to  be  given 
in  the  penalty  of  $63  33,  and  does  the  law 
respecting  an  appeal  by  the  plaintiff  or  de- 
mandant,  apply  to  a  Writ  of  Error  or 
Supersedeas? 

2.  Does  the  law  authorise  the  County 
Court  to  quash  an  execution  upon  such  evi- 
dence as  was  before  it,  and  did  it  enter  a 
correct  judgment  in  quashing  such  execu- 
tion? 

3.  All  and  every   question  arising  out  of 

the  record? 

641  *The  case  was  argued   by  Chapman 
Johnson,    for    the    defendant    Dade, 

and  by  Stanard,  for  the  plaintiff. 

Johnson,  on  the  first  point,  referred  to 
the  1st  Rev.  Co.  of  1819,  ch.  71,  sec.  72  and 
73,  and  to  ch.  69,  sec.  58,  59;  and  admitted 
that  the  Supersedeas  bond  was  right  in 
this  case.  He  contended,  that  the  Writ  of 
Audita  Querela,  had  become  obsolete,  and 
that  in  modern  practice  the  motion  had 
been  substituted  for  it.  Far  the  whole 
doctrine  on  this  subject,  he  referred  to  the 
following  authorities:  1  Bac.  Abr.  311^ 
Audita  Querela,  B. ;  1  Comyn*s,  778,  Aud. 
Quer.  D. ;  3  Black.  Com.  405-6;  Lester  v. 
Mundell,  1  Bos.  &  Pull.  427;  Anonymous, 
1  Salk.  93;  Wicket  v.  Creamer,  lb.  264, 
and  1  Ld.  Rayra.  439;  Baker  v.  The  Judges 
of  Ulster,  4  Johns.  Reo.  1 ;  Burke  v.  Hunt, 
17  Johns.  484;  Bebee  v.  Bank  of  N.  Y.  1 
Johns.  529;  Wardell  v.  Eden,  lb.  522. 

He  referred  to  Gordon  v.  Frazer,  2  Wash. 
130,  to  show  that  the  motion  had  substi- 
tuted the  Writ  of  Error  Coram  Vobis.  Abo 
to  Hendricks  v.  Dundas,  2  Wash.  SO,  54,  to 
shew  the  general  power  exercised  by  Courts 
over  their  executions,  upon  motion ;  to 
Burke  v.  Levy,  1  Rand.  1,  to  shew  that  the 
Court  may  have  a  jury,  or  not,  at  their 
election :  and  to  prove  the  power  ot  the  at- 
torney in  receiving  the  money,  and  dis- 
charging the  execution,  for  his  client,  he 
referred  to  1  Comyn's,  157,  158,  B.  9,  B. 
10;  Hudson  v.  Johnson,  1  Wash.  10;  Branch 
V.  Burnley,  1  Call,  147. 

Stanard,  for  the  plaintiff. 

I.  As  the  claim  to  relief  is  founded  on 
the  allegation  that  the  judgment  was  paid, 
relief  ought  to  have  been  sought  by  Audita 
Querela,  or  Injunction,  and  not  by  motion. 
Though  the  motion  is  substituted  in   many 

cases    in    the    place    of    the     Audita 

642  Querela,  yet    it    is  not,  when   it  *de- 
pends  on  a  contested  matter  of    fact. 

1     Salk.  264;  Barnes,    204;  1    Johns.    Rep. 
531 ;  1  Ld.  Raym.  439. 

II.  When  relief  depends  on  matter  of  law 
only,  it  is  not  granted  on  motion,  unless 
the  case  be  clear.  1  Johns.  Rep.  531,  in 
note.  The  case  of  Lester  v.  Mundell,  1 
Bos.  &  Puil.  427,  is  not  supported  by  any 
case  previous,  or  subsequent,  and  is  in  di- 
rect contravention  of  the  decision  of  Holt, 
1  Salk.  264.    The  modern  practice  is  not  that 
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the  motion  has  superseded  the  Audita 
Querela,  in  all  cases,  but  in  many  or  most 
cases.     2  Cromp.  416;  5  Taunt.  561. 

III.  If  it  is  objected,  that  the  Audita 
Querela  has  gone  entirely  out  of  use,  the 
answer  is,  that  it  has  not  been  substituted 
by  motion,  where  relief  depends  on  matters 
iu  pais,  as  payment,  &c.  If  there  be  no 
modern  example  of  a  resort  to  the  Audita 
Querela,  there  is  none  of  a  motion  as  its 
substitute.  It  has  been  substituted  by  In- 
junction. 

IV.  He  contended,  that  the  Court  should 
not  have  dectd'ed  the  fact  of  payment,  but 
should  have  submitted  it  to  a  jury.  In  the 
only  case  in  which  relief,  depending  on 
matter  of  fact  or  in  pais,  has  been  granted 
on  motion,  (1  Bos.  &  Pull.  437,)  the  fact 
was  ascertained  by  an  issue  tried  by  a 
jury,  and  it  is  not  surmised  that  it  is  com- 
petent to  the  Court  to  assume  the  decision 
of  the  fact.  The  control  of  the  Court  over 
its  practice,  may  give  them  power  to 
modify  the  form  by  which  contested  ques- 
tions may  be  brought  to  adjudication,  but 
gives  no  right  to  transfer  to  itself  the 
functions  of  the  jury. 

It  is  incongruous,  that  the  Court  should 
try  the  fact  of  payment  where  the  debt  is 
evidenced  by  record,  and  have  no  such 
power  when  it  is  founded  on  a  bond,  note, 
or  promise.  If  the  Court  can  endow  itself 
with  jurisdiction  to  try  the  fact,  iu  such 
suit,  by  a  change  of  the  manner  of  bring- 
ing the  facts  in  judgment,  why  uot  in  every 
other  suit? 

But,  it  is  objected,  that  in  motions  on 
forthcoming  bonds,  and  other  sum- 
643  mary  remedies,  questions  of  fact  *that 
arise  may,  in  the  discretion  of  the 
Court,  be  decided  by  it,  without  the  inter- 
vention of  a  jury.  The  answer  is,  that  in 
those  cases,  the  Courts  are  endowed  by  ex- 
pressed statute  law,  with  the  power  of  de- 
ciding the  motion,  and  giving  judgment, 
and  the  decision  sustaining  their  right  to 
dispense  with  a  jury,  is  nothing  more  than 
an  interpretation  of  the  statute,  and  a  de- 
termination of  the  extent  of  povier  which 
such  statute  communicates.  The  power 
claimed  and  exercised,  is  derived  from  the 
legislative  grant,  not  assumed  under  color 
of  a  change  of  the  mode  of  bringing  ques- 
tions to  adjudication.  Suppose  the  statute 
law  had  not  provided  a  remedy  by  motion, 
in  the  case  of  forthcoming  bonds,  could 
the  Court  assume  the  trial  of  the  fact? 
English  Judges  have  not  ventured  on  such 
an  usurpation.  If  the  statutes  giving  the 
Court  power  to  grant  judgments  on  forth- 
coming bonds  were  repealed,  the  argument 
founded  on  the  practice  under  those  stat- 
utes, would  lose  its  foundation.  Can  the 
right  of  the  Judge  to  try  and  decide  the 
question,  whether  a  judgment  has  been 
paid  or  released,  depend  on  the  existence, 
or  non-existence,  of  the  statute  giving 
remedy  by  motion  on    forthcoming  bonds? 

The  Courts  in  England  entertain  motions 
to  vacate  judgments  entered  under  warrants 
of  attorney  given  on  an  usurious  considera- 
tion, but  they  do  not  assume  the  power  of 
deciding  the  fact  of  usury,  but  have  an 
issue  to  try  it.  Cook  v.  Jones,  Cowp.  727. 
Would  the  Courts  here  assume  the  power  of 
trying    the   fact?    He    presumed    not;  and 


yet  if  the  position  assumed,  that  the  power 
to  entertain  the  motion,  carries  with  it 
the  power  to  try  and  decide  all  mattera 
connected  with  the  motion,  be  correct,  the 
Courts  would  have  that  power. 

V.  The  decision  on  the  fact  was  wrong. 
The  attorney  had  no  right,  as  such,  to 
make  a  commutation  of  the  debts,  and  bind 
his  client  by  any  such  arrangement.  Hia 
sole  power  was  to  collect  the  debt  due  from 
Dade  to  his  client,  and  could  bind  him  by 
the  receipt  of  the  money  only.     This  is  the 

utmost  extent  which   the   decision  of 

644  the  Court  *of  Appeals  has  given  ta 
the  authority  of  the  attorney.  Sup- 
pose he  had  neglected  the  collection  of 
Quarles's  bond,  was  Smock  chargeable 
with  the  consequences?  Smock  had  not 
confided  that  agency  to  him ;  Dade  had  r 
and  in  the  collection  of  Quarles's  bond,  he 
was  the  agent  of  Dade  only. 

VI.  Had  Smock  given  the  receipt  him- 
self, it  would  not  have  established  the  fact 
of  payment.  The  receipt  imports  that  the 
bond  was  taken  as  a  secuiity  for  the  debt, 
not  as  a  payment.  If  Smock  had  sanc- 
tioned the  act  of  Banks,  he  could  not  have 
maintained  a  motion  against  him  on  the 
proofs  in  the  record;  he  must  further  have 
proved  that  the  bond  was  paid.  Could  the 
Court  have  been  warranted  in  entering  a 
satisfaction  of  the  judgment?  If  not,  the 
execution  ought  not  to  have  been  quashed. 
Indeed,  the  motion  ought  to  have  been  to 
enter  satisfaction  of  the  judgment;  for 
that  would  be  the  result  of  a  successful 
prosecution  of  the  Audita  Querela  ;  and  if 
the  motion  be  an  authorised  substitute  for 
that  writ,  and  the  fact  be  made  out,  that 
should  have  been  the  judgment  in  this 
case.  If  the  proofs  do  authorise  such  judg- 
ment, that  which  was  given  cannot  be  vin- 
dicated. 

SUMMERS,  J.  delivered  the  opinion  of 
the  Court. 

It  is  conceded  by  the  counsel  for  the  de- 
fendant, and  the  Court  concur  with  him  in 
the  opinion,  that  the  Writ  of  Supersedeas 
was  properly  allowed,  and  that  the  law  re- 
specting an  appeal  by  the  plaintiff  or  de- 
mandant, has  no  relation  to  Writs  of  Error 
and  Supersedeas. 

On  examining  the  question,  whether  the 
remedy  sought  in  this  case  should  have 
been  by  an  Audita  Querela,  or  Injunction, 
and  not  by  motion,  we  are  satisfied,  as 
well  from  the  uniform  practice  in  Vir- 
ginia, as  from  the  modern  decisions  in 
England,  that  the  more  summary,  and 
less  expensive  mode  of  proceeding  by 
motion  was  proper,  and  that  relief  may  be 
given  in  this  way  in  all  cases,  where 

645  by  ^the    ancient    practice    the    party 
would     be     entitled     to   an    Audita 

Querela. 

When  the  claim  of  the  party  to  relief  de- 
pends on  matters  of  fact,  the  Court  may, 
in  its  discretion,  cause  them  to  be  sub- 
mitted to  a  jury,  and  such  course  is  par- 
ticularly proper  where  the  evidence  is  con- 
tradictory, or  where  it  may  authorise 
conflicting  inferences,  and  either  of  the 
parties  are  desirous  of  leferring  it  to 
that  forum.  But,  the  case  before  us  does 
not,  in  our  opinion,  fall  within   this   rule. 
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nor  does  the  record  disclose  any  objection 
by  the  parties  to  the  mode  of  trial  adopted. 

The  authority  of  the  attorney  to  receive 
payment  of  the  debt  which  he  is  employed 
to  recover,  we  think  well  settled;  but,  that 
authority,  in  our  opinion,  does  not  extend 
to  its  commutation  without  the  assent  of 
the  client.  In  relation  to  Quarles's  bond, 
we  regard  Banks,  as  the  attorney  of  Dade, 
not  of  Smock.  On  giving  an  acquittance, 
or  receipt  for  the  money,  he  must  have  rep- 
resented the  former,  not  the  latter.  It  was 
a  new  engagement,  in  which  all  his 
authority  was  derived  from  Dade:  to  him 
he  must  have  looked  for  compensation,  and 
to  him  he  was  accountable.  To  extend  the 
authority  of  the  attorney  beyond  this  limit, 
without  a  general  discretionary  power  from 
the  party  employing  him,  would  carry  the 
responsibility  of  the  first  client  into  trans- 
actions far  beyond  the  first  engagement, 
and  which  might  be  induced  solely  with  a 
view  to  the  profit  of  the  attorney,  or  the 
accommodation  of  the  debtor. 

If,  however,  the  receipt  set  out  in  the 
record  had  been  the  act  of  Smock  himself, 
it  would  not,  in  our  opinion,  have  author- 
ised the  quashing  of  the  execution,  without 
further  proof  of  the  receipt  of  the  money; 
as  that  paper  imports  that  the  bond  of 
Quarles  was  taken  as  a  security,  not  as  a 
payment  of  the  debt. 

As  the  money  actually  paid  to  Banks  by 
Dade,  and  by  Buck  on  Dade's  order,  did  not 
amount  to  a  full  satisfaction  of  the  judg- 
ments on  account  of  which  those  pay- 
646  ments  were  *made,  the  execution 
ought  not  to  have  been  quashed, 
although  it  would  have  been  entirely 
proper,  if  such  motion  had  been  submitted, 
for  the  Court  to  have  entered  a  satisfaction 
of  the  judgments  to  the  extent  of  those 
pavments. 

The  following  is  to  be  entered  as  the 
judgment  of  the  Court. 

1.  The  law  respecting  an  appeal  by  the 
plaintiff,  or  demandant,  does  not  apply  to 
a  Writ  of  Brror,  or  Supersedeas,  and  there- 
fore the  penalty  of  the  bond  was  properly 
directed  by  the  Judge  on  awarding  the 
Writ  of  Supersedeas  in  this  case. 

2.  The  law  did  not  authorise  the  County 
Court  to  quash  the  execution  on  the  evi- 
dence before  it. 

3.  The  Superior  Court  of  Law  ought  to 
reverse  the  judgment  of  the  County  Court, 
and  proceeding  to  give  such  judgment  as 
the  County  Court  ought  to  have  rendered, 
to  adjudge  that  the  plaintiff  below  take 
nothing  by  his  motion,  &c. 


The  Commonwealth  v.  Horace  Rutherford. 

November,  1826. 
Felony— Application  for  Release  of  Bail— Evidence.— 

When  a  prisoner,  who  has  been  remanded  for  trial 
by  the  Exarainlnff  Court  to  the  Superior  Court,  on 
a  charge  ot  Felony,  and  against  whom  a  Bill  of 
Indictment  has  been  found  by  the  Grand  Jury, 
applies  to  the  Superior  (>>urf  to  be  let  to  bail,  on 
the  ground  that  there  is  only  a  slight  suspicion  of 
guilt  against  him,  that  judgment,  and  the  finding 
of  the  bill,  are  not  conclusive  evidence  against  the 
application,  but  the  Court  may  examine  other 
evidence. 
Same— Same -Discretion  of  Court.- But  it  is  a  ques- 
tion for  the  exercise  of  the  sound  discretion  ot  the 
Court,  and  if  the  C'ourt  is  satisfied  that  there  is 
material  evidence  for  the  Commonwealth  that  Is 


not  before  the  Court,  was  not  before  the  Examin- 
ing Court,  or  spread  on  the  record,  the  Court 
ought  not  to  sustain  the  motion. 

The  prisoner  was  indicted  at  the  Superior 
Court  of  Louisa  for  stealing  a  grey  horse, 
the  property  of  Elihu  Terrell,  at  the 
October  term,  1826.  He  pleaded  not  guilty, 
and  pressed  for  atrial;  but,  inconsequence 
of  the  absence  of  material  witnesses, 
the  Attorney  for  the    Commonwealth 

647  ^applied  for  and    obtained    a    contin- 
uance of    the   cause   till  the  ensuing 

term.  The  prisoner  then  applied  to  the 
Court  to  bail  him,  on  the  ground,  *Hhat  at 
most  there  was  but  a  slight  suspicion  of 
guilt  attached  to  him  by  the  evidence  re- 
specting the  supposed  felony  in  the  indict- 
ment mentioned ;  and  to  support  his  mo- 
tion, desired  that  the  evidence  of  the 
witnesses  then  present  should  be  heard  in 
open  Court,  or  that  the  testimony  as  stated 
in  the  record  of  the  Examining  Court, 
together  with  the  affidavit  of  Peter  John- 
son, who  was  also  examined  in  the  said 
Court,  should  be  considered  by  the  Court." 
And  he  exhibited  a  copy  of  the  record  and 
depositions  of  the  witnesses  in  the  Examin- 
ing Court,  which  it  is  deemed  unnecessary 
to  insert  here. 

The  Superior  Court  considering,  that  in 
this  state  of  the  prosecution,  it  was  im- 
proper, either  to  examine  the  witnesses 
viva  voce,  or  to  consider  the  written  evi- 
dence aforesaid,  adjourned  to  the  General 
Court  the  following  questions:  First, 
Should  a  Judge  of  the  Superior  Court  of 
Law,  in  any  caso  like  the  present,  or  in 
this  case,  examine  witnesses  as  to  the 
probable  guilt,  or  innocence  of  the  prisoner, 
and  refuse  bail,  or  let  to  hail  accordingly, 
as  he  might-  think  there  was  light,  or 
strong  suspicion  of  guilt?  Secondly, 
Should  the  Judge  examine  the  evidence 
contained  in  the  record  of  the  proceedings, 
before  the  Examining  Court,  and  refuse 
bail,  or  let  to  bail  as  such  evidence  should 
satisfy  his  mind,  that  the  suspicion  of  the 
prisoner's  guilt  was  light  or  strong? 
Thirdly,  Is  the  judgment  of  the  Examining 
Court,  and  the  finding  of  the  Grand  Jury, 
conclusive  of  the  probable  guilt  of  the 
prisoner,  so  as  to  exclude  the  examination 
of  testimony  by  the  Judge  as  to  the  ques- 
tion of  probable  guilt,  or  innocence,  upon 
a  motion  to  be  let  to  bail? 

DADE,  J.  delivered  the  opinion  of  the 
Court. 

(After  stating  the  case. )  In  proper  order 
of  time,  it  would  seem  right  to  ex- 
amine, and  decide   the  third  question 

648  *first.     Because,    if    it    be    true  that 
the     judgment    of      the    Examining 

Court,  and  finding  of  the  Grand  Jury,  are 
conclusive  of  the  question  of  slight  sus- 
picion of  guilt,  or  not,  so  as  absolutely  to 
exclude  bail,  then  the  two  former  ques- 
tions, which  involve  mere  considerations 
of  discretion,  and  expediency,  could  never 
arise.  The  Statutes  of  England,*  and  our 
own  Acts  of  Assembly, t  restraining  the 
letting  to  bail  in  certain  cases  before  con- 
viction, have  never  been  construed    to   ex- 


's Edw.  1,  ch.  15:  84  Edw.  8,  ch.  1:  28  Hen.  «.  ch.  10: 
1  Rich.  8.  ch.  8:  3  Hen,  7.  ch.  8:  1  and  2  Ph.  &  M.  ch. 
13,  and  2  and  8  P.  &  M.  ch.  10. 

tSee  1  Rev.  Code,  595,  sec.  1, 
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tend  to  the  Snpcrior  Courts  of  Law,  or  to 
the  Judges  thereof.*  Before  conviction, 
then,  in  every  case,  of  the  imprisonment 
of  a  citizen,  the  Superior  Courts  and 
Judges  may  enquire  into  the  cause  of  con- 
finement, and  let  to  bail,  if  under  the  cir- 
cumstances it  seems  right  to  do  so.  This 
general  proposition  repels  the  idea  that  the 
Court  or  Judge  is  concluded  by  the  judg- 
ment of  any  inferior  authority.  But,  with- 
out the  aid  of  this  general  principle,  the 
point  is  clear  upon  the  Statute  regulating 
criminal  proceedings  against  free  persons. 
1  Rev.  Code,  p.  599,  sec.  3,  by  which  it  is 
declared,  that  **any  Judge  of  the  General 
Court,  when  it  is  not  sitting,  may  admit  to 
bail  a  prisoner,  when  he  shall  think  him  or 
her  entitled  thereto,  and  grant  a  warrant 
for  bis  deliverance,  notwithstanding  the 
Justices,  before  whom  the  examination 
was,  shall  have  been  of  a  different  opin- 
ion." This  act,  in  direct  terms,  extin- 
guishes the  notion  of  conclusiveness  in  the 
judgment  of  the  Examining  Court.  And  it 
would  seem  strange  indeed,  that  while  the 
Legislature  should  deny  this  influence  to 
the  judgment  of  a  Court  heating  the  testi- 
mony on  both  sides,  and  acting  directly 
on  the  question,  on  a  motion  to  be  let  to 
bail,  the  Superior  Court  should  attribute 
more  weight  to  the  voice  of  a  tribunal,  (the 
Grand  Jury,)  which  hears  nothing    but  the 

testimony  in  support  of  the  accusa- 
649      tion.     *We    therefore  think,  that  the 

judgment  of  ^ the  Examining  Court, 
and  finding  of  the  Grand  Jury,  did  not 
conclude  the  Judge  of  the  Superior  Court 
from  entering  into  the  enquiry,  whether 
there  was  but  a  light  suspicion  of  guilt 
against  the  prisoner. 

The  two  other  questions  admit  but  of  a 
single  answer.  From  what  has  been  be- 
fore said,  it  follows,  that  the  Judge  had 
the  power  to  bail  in  this  case,  and  of  course 
that  he  might  have  heard  evidence,  either 
written  or  parol,  in  support  of  the  motion. 
But,  it  was  a  matter  in  his  sound  legal 
discretion ;  and  if  it  is  intended  to  be  re- 
ferred to  this  Court,  how,  under  the  circum- 
stances of  this  case,  that  discretion  should 
have  been  exercised,  then  we  say,  we 
think  he  ought  to  have  refused  to  entertain 
the  motion.  The  power  to  let  to  bail,  im- 
plies the  power  to  hear  all  legal  testimony 
which  may  influence  the  decision  of  the 
motion.  Therefore,  on  a  pnetition  from  one 
in  confinement,  under  the  judgment  of  an 
Examining  Court,  the  Judge  may  hear 
testimony  other  than  the  depositions  taken 
on  the  prisoner's  examination.  And  there 
may  be  a  state  of  things,  which  would  jus- 
tify, and  require  such  proceeding.  In  gen- 
eral, it  would  be  wrong  to  cro  out  of  the 
depositions,  because  ordinarily  in  such 
case,  the  examination  would  be  ex  parte. 
There  is  certainly  nothing  in  the  statute, 
or  in  sound  legal  construction,  which,  upon 
a  motion  to  let  to  bail  in  such  a  case, 
limits  the  investigation  of  the  facts  to  the 
depositions  taken  in  the  Examining  Court. 
If  the  whole  testimony  should  not  have 
been  before  the  Examining  Court,  or  if  the 
notes  of  the  testimony  should  be  imperfect, 
or    inaccurate,    (all    of    which    sometimes 


•4  Ck>.  Inst.  p.  71 ;  2  Co.  Inst  p.  186;  3  Hale's  H.  P.  C. 
129. 


happens, )  it  would  be  hard  to  conclude  a 
prisoner  thereby,  and  deny  him  the  right 
to  enlarge,  contradict,  or  explain  these 
depositions  in  a  case  in  which  it  might 
happen  that  the  whole  testimony  on  both 
sides  was  within  the  reach  of  the  Judge ;  and 
the  principle  is  the  same  in  regard  to  the 
Commonwealth.  It  is  true,  such  a  case  will 
not  often  occur,  but  if  one  such  might  hap- 
pen, it  negatives  the  rule  of  confining 

650  *the  investigation  of  the  facts  to  the 
depositions  taken  in  the    Examining 

ODurt.  The  leading  objection  to  the  ex- 
amination of  other  testimony  than  that 
appearing  on  the  record,  is,  that  generally 
such  examination  would  be  ex  parte.  And 
for  this  same  reason,  we  think  that  the 
Judge  of  the  Superior  Court  of  Law  for  the 
county  of  Louisa  should  have  refused  to 
enter  into  the  examination  of  the  testi- 
mony, either  written  or  parol,  which  was 
offered  when  the  motion  to  let  to  bail  was 
made  in  this  case.  The  trial  had  been 
already  continued  on  the  motion  of  the 
Attorney  for  the  Commonwealth,  because 
of  the  absence  of  material  witnesses.  The 
examination,  either  upon  the  depositions, 
or  parol  testimony,  must  then  necessarily 
have  been  ex  parte,  and  injurious  to  the 
Commonwealth,  unless  we  are  to  presume 
that  the  absent  witnesses  had  been  ex- 
amined in  the  Called  Court.  But,  what- 
ever latitude  may  be  allowable  to  a  jury,  or 
other  tribunal  examining  a  matter  of  fact, 
to  draw  any  probable  inferences,  we  appre- 
hend that  legal  presumptions  must  be  nec- 
essary, and  not  barely  probable  deductions, 
and  we  cannot  perceive  how  it  must  nec- 
essarily be  presumed  that  the  absent  wit- 
nesses had  been  before  the  Examining 
Court.  The  Courts,  and  officers  of  the  law, 
are  indeed  legally  presumed  to  do  their 
duty.  But,  it  cannot  oe  alleged  as  a  breach 
of  duty  of  the  Examining  Court,  not  to 
have  had  all  the  testimony  in  the  cause  be- 
fore them,  because  they  have  nothing  to 
do  with  the  preparation  of  testimony.  Nor 
is  it  strictly  the  duty  of  the  Attorney  for 
the  Commonwealth  to  collect  the  witnesses; 
his  duties  in  relation  to  this  matter,  com- 
mence in  Court.  In  truth,  the  practice  is 
for  the  Committing  Magistrate  to  recognize 
such  of  the  witnesses  as  may  be  before 
him,  when  the  mittimus  is  made  out,  and 
for  the  Attorney  for  the  Commonwealth, 
or  any  one  else,  who  may  take  an  interest 
in  the  subject,  to  order  subpoenas  for  wit- 
nesses, who  may  be  suggested  as  knowing 
something  of  the  affair.  And  after  all,  the 
examination  is  often  very  imperfect  before 
the    called    Court,    and    nothing    is 

651  *more  common    than   that  important 
testimony    is     discovered    on    either 

side,  after  the  Examining  Court    has    ful- 
filled its  duties. 

Upon  the  whole,  therefore,  we  conclude, 
that  whenever  the  motion  to  be  let  to  bail 
is  made  upon  the  ground,  that  there  is 
but  a  light  suspicion  of  guilt  against  the 
prisoner,  which  of  course  induces  an  exam- 
ination and  weighing  of  the  whole  testi- 
mony in  the  case,  the  Court  or  Judge 
ought  not  to  entertain  the  motion,  when  it 
is  apparent  that  the  Commonwealth  is  un- 
avoidably.deprived  of  some  testimony,  im- 
portant in  the   decision  of   that   question. 
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The  following  is  to  be  entered  as  the 
judgment  of  the  Conrt. 

The  Court  is  of  opinion,  and  doth  decide, 
that  the  judgment  of  the  Examining  Court, 
and  finding  of  the  Grand  Jury,  were  not 
-conclusive  of  the  probable  guilt  of  the  pris- 
oner, so  as  to  exclude  the  examination  of 
testimony  by  the  Judge,  as  to  the  question 
of  probable  guilt,  or  innocence,  on  the  pris- 
oner's motion  to  be  let  to  bail.  But,  this 
Court  is  further  of  opinion,  and  doth  de- 
cide, that  under  the  particular  circum- 
stances of  this  case,  the  Court  ought  not 
to  have  gone  into  the  examination  of  wit- 
nesses, or  the  depositions  taken  in  the 
Examining  Court,  for  the  purpose  of 
ascertaining  the  degree  of  suspicion  of  the 
prisoner's  guilt,  but  ought  to  have  rejected 
the  motion  to  be  let  to  bail  on  that  ground. 
Which  is  ordered  to  be  certified,  &c. 


652  ♦Tha    Comnnonwealth   v.   William    H. 

Garland  and  Others. 
November.  1826. 
OamlfiflT-What  Constitutes* -Case  at  Bar.— Takini?  a 
chance  in  a  raffle,  at  twenty  dollars,  or  any  less 
8um,  although   the  property  raffled  for  exceeds 
that  sum,  (the  raffllnsr  being-  at  a  private  house) 
does  not  bring  the  person  within  the  operation  of 
the  gaming  act. 
Same— Same— Same.*— The  winner  of  the  thing  raf- 
fled for  (It  exceeding  $20.)  does  come  within  the 
operation  of  the  law,  although  neither  of   the 
losers  (the  loss  of  each  being  less  than  $20.)  comes 
within  It. 
3ame— Same— Same.*— If  the  prize  Is  won  by  two  or 
more  Individuals  in  partnership,  but  the  share  of 
the  gain  of  each  Is  less  than  $20.  neither  of  them  is 
embraced  by  the  law. 
Same— Statute— Construction.*— The  taking  a  chance 
In  a  raffle  is  not  the  same  offence  as  the  purchase 
of  a  foreign  lottery  ticket,  and  is,  therefore,  not 
liable  to    the  penalty   prescribed  for  the  latter 
offence,  by  the  latter  part  of  the  27th  section  of 
the  gaming  act. 

The  Grand  Jury  for  the  Superior  Court  of 
Albemarle,  made  sundry  presentments 
against  individuals  under  the  gaming  act. 
The  first  was  against  William  H.  Garland, 
^'for  putting  up  a  watch  to  be  unlawfully 
raffled  for,  to  raise  for  himself  the  sum  of 
twenty-five  dollars."  The  second  against 
Charles  E.  Harrison,  *'for  unlawful  gam- 
ing, by  taking  a  chance  at  two  dollars  in  a 
raffle,  and  raffling  for  a  watch  put  up  by 
William  H.  Garland,  to  raise  for  himself 
the  sum  of  twenty-five  dollars,  the  value  of 
the  watch  so  put  up  to  be  raffled  for." 
The  third  against  Charles  Downing,  *'for 
unlawful  gaming,  by  putting  up  two  horses 
to  be  raffled  for,  to  raise  for  himself  the 
sum  of  two  hundred  dollars,  at  his  own 
house,  &c."  The  fourth  against  Lyman 
Peck,  *'for  unlawful  gaming,  by  taking  a 
chance  at  twenty  dollars,  in  a  raffle,  and 
raffling  for  two  horses,  put  up  by  Charles 
Downing,  at  the  price  of  two  hundred  dol- 
lars, at  the  bouse  of  Charles  Downing, 
&c."  The  fifth  against  Charles  Downing, 
*'for  unlawfully  putting  up  a  raffle,  to  be 
played  for  at  cards,  a  parcel  of  books,  of 
the  amount  of  eighty  dollars,  and  having 
the  same  played  for  at  cards,  to  raise  for 
himself  the  sum  of  eighty  dollars,  at  his 
own  house,  Ac."  The  sixth  against  Wil- 
liam F.  Gordon,  **for  unlawful  gam- 

653  ing  with  cards,  and  winning  *a  par- 
cel of  books,  of  the  value    of   eighty 

dollars,  within  twenty   four    hours,  at    the 


*See  monographic  note  on  '"Gaming"  appended  to 
Neal  T.  CJom.,  22  Gratt.  917. 


house  of  Charles  Downing,  &c.  said  books 
having  been  unlawfully  put  up  in  a  raffle 
by  said  Downing,  to  be  played  for  with 
cards,  to  raise  for  him  the  sum  of  eighty 
dollars,  &c. "  The  seventh  was  against 
William  H.  Jones,  for  putting  up  a  raffle 
of  pictures  of  the  value  of  eighty  dollars, 
and  was  of  the  same  description  as  the 
fifth.  The  eighth  was  against  Bbeuezer 
Zane,  for  taking  a  chance  at  three  dollars, 
in  the  last  raffle,  and    is  like    the    second. 

The  Superior  Court  being  doubtful 
whether  a  portion  of  the  cases  thus  pre- 
sented, if  established  by  proof,  be  punish- 
able by  the  laws  made  for  the  prohibition 
of  unlawful  gaming,  adjourned  the  follow- 
ing points  to  this  Court  for  its  decision. 

*^1.  Does  the  individual  who  takes  a 
chance  in  a  raffle,  at  twenty  dollars  a 
chance,  or  any  smaller  sum,  where  the 
property  raffled  for,  exceeds  twenty  dol- 
lars in  value,  and  the  raffling  takes  place 
in  a  private  house,  come  within  the  **act, 
to  reduce  into  one  the  several  acts,  or  parts 
of  acts,  to  prevent  unlawful  gaming?" 

*'2.  Does  the  individual  who  takes  a 
chance  as  aforesaid,  and  who  raffles  as 
aforesaid,  and  wins  the  thing  raffled  for, 
come  within  the  meaning  of  the   said  law? 

'*3.  Where  the  whole  value  of  the  thing 
raffled  for  exceeds  $20,  but  the  prize  is 
won  by  two  individuals  in  the  raffle  in  part- 
nership, and  the  value  to  each  when  di- 
vided does  not  amount  to  twenty  dollars, 
do  both  come  within  (he  operation  of  the 
said  law,  or  without?    ' 

^'4.  As  lotteries  and  raffles,  are  both 
games  of  chance,  and  of  similar  character, 
prohibited  by  the  Legislature  in  the  same 
clause  of  the  gaming  law,  and  as  by  an 
amendment  to  that  clause,  the  vendor,  or 
purchaser  of  a  lottery  ticket,  is  subjected 
to  a  penalty  (viz:  $100,)  and  as  by  the 
29th  section  of  the  same  law,  the  Courts 
are  directed  to  construe  the  several  laws 
made  for  the  prevention  of  unlawful  gam- 
ing, as  remedial  statutes,  and  as  the 
654  purchase  of  *a  chance  in  a  raffle 
comes  within  the  evil  intended  to  be 
remedied  by  the  said  amendment,  can  the 
individual  who  takes  a  chance  in  a  raffle, 
be  considered  as  embraced  by  the  said 
amendment?" 

The  General  Court,  after  conferring  on 
the  subject,  entered  the  following  judg- 
ment. 

The  Court  is  of  opinion,  and  doth  decide: 

1.  That  the  class  of  cases  embraced  by 
the  first  question  adjourned  to  tl)is  Conrt, 
does  not  come  within  the  *'act  to  reduce 
into  one  the  several  acts,  or  parts  of  acts, 
made  to  prevent  unlawful  gaming." 

2.  That  the  class  of  cases  mentioned  in 
the  second  question,  does  come  within  the 
meaning  of  the  law. 

3.  That  the  third  class  of  cases  does  not 
come  within  the  operation  of  the  law. 

4.  That  an  individual  who  takes  a  chance 
in  a  raffle,  cannot  be  considered  as  em- 
braced in  the  amendment  referred  to  in  the 
fourth  question. 

Which  is  ordered  to  be  certified,  Ac. 

Note  by  Bbockbnbrouoh,  J.  The  reasons  for  the 
above  opinion  were  not  assigned  by  any  member  of 
the  Court,  but  they  are  bellered  to  be  as  follows. 

The  27th  section  of  the  act  prohibits  raffling  as  an 
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unlawful  grame.  The  sixtb  section  declarcM,  that  If 
any  person,  by  playinir  or  bettinsr  at  any  ifame.  or 
wasrer  whatsoever,  at  any  time  within  the  space  of 
twenty-four  hours,  shall  lose,  or  win  to.  or  from 
another,  a  srreater  sum.  or  any  thlug  of  greater 
value  than  $20.  the  loser  and  winner  shall  be  liable 
to  pay  one-half  of  the  entire  sum  above  the  said 
sum  of  twenty  dollars,  which  he  shall  so  win,  or 
lose,  upon  information,  &c..  to  the  use  of  the  Com- 
monwealth. &c.  The  first  class  of  cases,  mentioned 
by  the  Court,  supposes  that  the  individual  stakes 
twenty  dollars  only,  or  less,  upon  the  erame:  he  can- 
not lose  more  than  twenty  dollars,  and  the  case  does 
not  suppose  that  he  wins  the  thintr  raffled  for,  but  is 
unsuccessful.  He  does  not,  therefore,  come  within 
the  law.  So.  as  to  the  third  class  of  cases:  neither 
individual  wins  as  much  as  twenty  dollars,  and 
therefore,  does  not  come  within  the  act. 

As  to  the  second  class  of  cases,  it  is  different  The 
prize  is  of  greater  value  than  twenty  dollars,  and  is 
won  by  the  defendant.  But,  it  is  objected,  that  he 
does  not  win  from  another,  but  from  sundry  persons 
the  thing-  raffled  for.  and  as  they  do  not  lose  more 
than  $20  each,  and  therefore,  do  not  come  within  the 
law.  so  neither  does  the  winner.  To  this  it  was  an- 
swered, thatalthoufirh  such  misrht  be  the  g-rammati- 
cal.  and  literal  meaning-  of  the  clause,  it  was  not 
the  proper  construction.  This  law  is  to  be  con- 
strued, according  to  its  own  provisions,  as  a  re- 
medial law;  in  other  words,  so  as  to  advance  the 
remedy,  and  suppress  the  mischief.  The  object  of 
the  law  is  to  prevent  hig-h  sramlngr.  and  If  an  indi 
vldual  wins  more  than  the  prescribed  sum.  his 
offence  is  the  same,  whether  he  wins  it  from  one, 
or  from  several. 

As  to  the  fourth  class  of  cases,  it  does  not  come 
within  the  law,  because  although  raffles  and  lotter- 
ies are  similar,  yet  they  are  not  the  same. 
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Criminal  Law— New  Trial— Preconceived  Opinion  of 
Juror*  -An  hypothetical  declaration  (made  by  a 
juror  before  he  was  impanelled)  that  **if  he  (the 
prisoner)  killed  the  man.  he  ou^ht  to  be  hanged,'* 
is  not  a  NUfflclent  ground  on  which  to  grant  a  new 
trial:  such  declaration  not  being  an  opinion  as  to 
the  prisoner's  guilt. 


'Criminal  Law -New  Trial  -Incompetency  of  Juror.— 

In  State  v.  Greer,  22  W.  Va,  824,  it  is  said:  "In  Vlr- 
glnla  and  this  state  it  has  been  repeatedly  held, 
that  a  new  trial  will  be  granted  in  a  criminal  case 
for  matter  that  is  a  principal  cause  of  challenge  to 
a  juror,  which  existed  before  he  was  elected  and 
sworn  as  such  juror,  but  which  was  unknown  to  the 
prisoner  until  after  the  verdict,  and  which  could 
not  have  been  discovered  before  the  juror  was  so 
sworn  by  the  exercise  of  ordinary  diligence:  unless 
it  appears  that  the  prisoner  suffered  Injustice  from 
the  fact  that  such  Juror  served  upon  the  case. 
Smith's  Case,  2  Va.  Cas.  6:  Poore's  (^ase.  2  Va.  Cas. 
474:  Kennedy's  Case.  2  Va.  Cas.  510:  Brown's  Case,  2 
Va.  Cas.  516;  Hughfs"  Case,  5  Rand.  B.'io:  Jones's  Case, 
1  Leigh  598:  Heath's  Case.  1  Rob.  TAh:  Hailstock's 
Case.  2Gratt,  664:  Curran's  Case.  7  Gratt.  619:  Dll- 
worth's  Case.  12  Gratt.  689:  Bristow's  Case.  15  Gratt 
634;  McDonald's  Case.  9  W.  Va.  456.  The  same  doc- 
trine is  held  In  civil  cases.  .Sweeney  v.  Baker.  13  W. 
Va.  158;  Fleshcr  v.  Hale,  22  W.  Va*.  44."  And  in 
State  V.  Baker.  83  W.  Va.  324.  10  S.  E.  Rep.  641.  it  is 
said:  'There  havebeen  many  cases  In  Virginia  upon 
the  incompetency  of  jurors  In  criminal  cases  on  ac- 
count of  preconceived  opinions.  Lithgow's  Case.  2 
Va.  Cas.  297;  Sorouce's Case.  2  Va.  Cas.  375:  Poore's 
Case.  2  Va.  Cas.  474:  Pollard's  Case.  5  Rand.  659: 
Hughes'  Va8e,h  Jiand.  655;  Mend  urns  Case.  6  Rand. 
704:  Brown's  Case,  2  Leigh  76ft:  Oslander's  Case.  3 
Leigh 780:  Hendrlck'sCase.SLeigh  707:  Malle'sCase. 
«  Leigh  661;  Moran'sCase.  9  Leigh  a"Sl:  Armlf^tead's 
Case,  11  Leigh  667:  McCune'sCase.2Kob.771:  Heath's 
Case.  1  Rob.  736:  Hailstock's  Case.  2  Gratt.  564:  Epes' 
Case.  5  Gratt.  676:  Smith's  Case,  6  Gratt.  696: 
Smith's  Case.  7  Gratt.  598:  Clore's  Case.  8  Gratt.  606; 
Wormeley's  Case.  10  Gratt.  658:  Montague's  Case. 
10  Gratt.  767;  Jackson's  Case.  23  Gratt.  919:  Little's 
Case,  25  Gratt.  921:  Cluverlus'  Case.  81  Va.  787." 

On  this  subject  the  principal  case  Is  also  cited  In 
Curran's  Case,  7  Gratt  623:  foot  note  to  C^m.  v. 
Hailstock.  2  Gratt  664:  font-note  to  Bristow  v.  Com., 
ISGratt  634:  State  v.  McDonald,  9  W.  Va.  4®:  Sweeny 
V.  Baker.  18  W.  Va.  228:  State  v.  Hobbs.  37  W.  Va. 
896.  17  S.  £.  Rep.  885. 

See  further,  monographic  note  on  "Juries"  ap- 
pended to  Chahoon  v.  Com..  20  Gratt  783:  mono- 
graphic note  on  "New  Trials"  appended  to  Boswell 
V.  Jones,  1  Wash.  322. 


This  was  an  adjoaraed  case  from  the  Sn- 
perior  Court  of  Halifax.  The  prisoner  was 
indicted  for  the  murder  of  Thomas  Boyd, 
and  was  convicted  by  the  jury  of  murder  in 
the  second  degree.  On  the  last  day  of  the 
Court,  he  moved  the  Court  to  grant  him  a 
new  trial,  on  the  following  facts  and  state- 
ment. On  impanelling  the  jury  in  this 
case,  Anderson  H.  Trabue,  one  of  the  jury 
who  tried  the  prisoner,  was  called  and  sworn 
to  answer  such  questions  as  might  be  asked 
him,  in  order  that  it  might  be  ascertained 
whether  he  was  a  proper  juror«  or  not;  and 
in  answer  to  questions  put  to  him,  stated, 
that  he  had  not  made  up,  and  expressed 
an  opinion  upon  the  guilt,  or  innocence  of 
the  prisoner.  After  the  verdict  was  ren- 
dered, the  prisoner  introduced  James  Wat- 
son, who  being  first  sworn,  stated,  that 
shortly  after  the  alleged  murder  was  com- 
mitted, he  heard  the  said  Trabue  say,  in 
conversation  in  relation  to  the  prisoner, 
**Damn  his  (meaning  the  prisoner)  soul; 
if  he  took  his  knife  and  killed  the  man,  he 
ought  to  be  hanged  without  Judge  or  Jury." 
Also,  Randolph  Hambrick,  who  being  also 
sworn,  stated,  that  he  and  the  said  Trabue 
were  conversing  about  the  prisoner's  case 
some  short  time  after  the  prisoner  was 

656  committed ;  and  in  *that  conversation, 
the  said  Trabue   stated    to   him,  that 

*Mf  be  (the  prisoner)  did  kill  the  man,  he 
ought  to  be  hanged.*'  Both  of  the  above 
witnesses  are  men  of  good  character.  The 
above  statement  having  been  made,  and  the 
Court  not  having  time  to  give  to  the  pris- 
oner's motion  the  smallest  consideration, 
by  consent  of  the  prisoner,  the  question 
whether  the  Court  ought  to  grant  a  new 
trial  upon  the  facts  and  statement,  was 
adjourned  to  the  General  Court,  for  their 
opinion  and  advice. 

BOULDIN,  J.  delivered  the  opinion  of 
the  Court. 

Not  deciding  whether  the  cause  stated 
be  one,  on  account  of  which  the  Superior 
Court  could  regularly  adjourn  a  case  here 
for  decision,  it  is  the  opinion  of  this  Court, 
that  the  declaration  of  the  juror  was  not 
the  expression  of  an  opinion  relative  to 
the  guilt  or  innocence  of  the  prisoner,  but 
from  the  words  used  by  him,  was  a  reply 
to  some  loose  and  general  statement,  of 
the  accuracy  of  which  he  had  probably 
not  reflected.  A  new  trial  ought  not  to  have 
been  granted  to  the  prisoner  on  such 
ground. 
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Judges  Present. 

Brockenbroughy  Smith  ^ 

Dan  if  I,  Setnple . 

Parker^  Bouldin, 

Upshur,  Field. 

The  Commonwealth  v.  Augustine   Leftwich, 
(Son  of   Uriah.)* 

June.  1827. 
Unlawlal    Marriage— Conviction    of  -  Judgment. —Qu. 

If  a  busband  be  prosecuted  and  convicted  of  an 
unlawful  marriasre.  and  the  wife  Is  not  proscuted. 
can  a  jadfirmentof  separation  be  pronounced  on 
tbe  verdict? 


^Por  monographic  note  on  Statutes,  see  end  of  case. 
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Penal  StatutM— Repeal— Effect  on  Offences  Already 
Committed.*— The  repeal  of  a  law,  prescribinir  a 
panlsbment  for  ao  offence,  wlibout  a  proviso,  tbat 
offences  committed  before  the  operation  of  the 
new  law,  shall  be  punished  ander  the  old,  excuses 
offenders  under  the  repealed  law.  This  is  atrain 
decided,  after  repeated  adjudications  to  the  same 
effect. 

BROCKENBROCJGH,  J.  stated  the  case, 
and  delivered  the  opiaion  of  the  Court. 

An  Information  was  filed  (founded  on  a 
previous  presentment  of  a  Grand  Jury)  by 
the  Attorney  for  the  Commonwealth,  in 
the  Superior  Court  of  Law  for  the  County 
of  Bedford,  in  April,  1822,  against  the  de- 
fendant, charging  him  with  having  inter- 
married With  Hulda  Hackworth,  the  sister 
of  Polly  Hackworth,  his  deceased  wife,  con- 
trary to  law.  1  Revised  Code,  p.  399,  sec. 
17.  The  case  came  on  for  trial  in  Septem- 
ber, 1823,  and  the  defendant  was  convicted 
by  the   jury.     No  process   was  taken 

658  out  ^against  the  female,  nor  was  she 
in  any  manner  before  the  Court.     The 

defendant  Leftwich  moved  the  Court  to 
arrest  the  judgment  on  the  ground,  that 
according  to  the  act  of  Assembly,  the  judg- 
ment of  the  Court  upon  the  verdict  of  the 
jury  is  a  judgment  of  separation,  by  which 
Hulda  Hackworth,  who  was  not  before 
the  Court,  and  who  had  not  had  the  benefit 
of  a  trial  by  jury,  would  be  affected.  The 
Court  thereupon  adjourned  to  this  Court 
the  question,  whether  the  Court  should 
proceed  to  render  judgment  against  the 
defendant  in  this  case,  and  what  judgment? 

It  has  now  become  unnecessary  to  decide 
the  question  propounded  by  the  Circuit 
Court ;  because,  by  the  act  of  the  last  ses- 
sion of  the  General  Assembly,  ch.  22,  the 
punishment  for  a  man*s  marrying  his  de- 
ceased wife's  sister,  is  changed.  Instead 
of  the  separation  of  the  parties,  as  provided 
by  the  former  law,  it  is  now  enacted,  that 
the  parties  shall  be  punished  by  fine  or 
imprisonment,  or  both,  at  the  discretion  of 
the  jury;  and  all  acts  and  parts  of  acts 
coming  within  the  purview  of  the  act,  are 
repealed;  nor  is  there  any  proviso,  that 
offences  under  the  former  law  shall  still 
be  punished  under  it.  The  consequence  is, 
that  according  to  the  uniform  decisions  of 
thU  Court, t  all  offenders  under  the  former 
law,  so  far  as  they  were  guilty  of  forming 
this  connection,  (that  is,  of  the  man's  mar- 
rying the  deceased  wife's  sUter,)  are  ex- 
cused from  all  punishment  whatever. 

The  following  is  to  be  entered  as  the 
judgment  of  the  Court. 

This  Court  is  unanimously  of  opin- 
ion, and  doth  decide,  that  by  virtue 
of  the  act  passed  March  2,  1827,  entitled, 
*'an  act  to  alter  and  amend  the  act, 
entitled,  *an  act  to  reduce  into  one, 
the  several  acta  to  regulate  the  solem- 
nization of  marriages;'  prohibiting  such  as 
are  incestuous,  or  otherwise  unlawful;  to 
prevent  forcible  and  stolen  marriages, 

659  •and  for  the  punishment  of  the  crime 
of  bigamy,"  whereby  the  punish- 
ment prescribed  for  the  offence  of  a  man's 
marrying  his  deceased  wife's  sister  by 
former  laws,  is  changed,  and  all  former 
acts  coming  within  the  purview  of  the  said 


*See  principal  case  cited  In  Pitman  v.  Com., 
2  Rob.  813.  816 

+Scutt's  Case,  2  Virginia  Cases,  64:  Attoo'sCase,  lb. 
882. 


act,  are  repealed,  there  is  now  no  law  in 
force,  by  which  the  said  Augustine  Ireft- 
wich  can  be  punished ;  and  tbat,  therefore, 
no  judgment  can  now  be  rendered  againat 
the  defendant  in  this  case ;  which  is  ordered, 
to  be  certified. 


STATUTES. 

L  Object  and  Subject, 

II.  Classification. 

A.  In  Respect  to  Nature  and  Object. 

1.  Declaratory. 

a.  Affirmative. 

b.  Nesratlve. 

2.  Remedial. 

3.  PenaL 

B.  In  Respect  to  Subject  Matter. 

1.  Public. 

2.  Private. 
8.  OeneraL 

4.  Local. 

C.  In  Respect  to  Compliance  Required. 

1.  Mandatory. 

2.  Directory. 

D.  In  Respect  to  Time  of  Taking  Effect 

1.  Prospective. 

2.  Retrospective. 

a.  ToncbinfiT  Civil  Remedies. 

b.  Toucbing-  Civil  Rifhts. 

c.  Tonctalnsr  Crimes. 

(1)  Ex  Post  Facto  L.aw8. 

(a)  Definition. 

(b)  Prohibited. 

III.  Enactment. 

A.  The  Legislature. 
1.  Co-Ordlnate  Branch  of  Oovemment. 
8.  Extra  Sessions. 
8.  Powers  and  Llmlutlons. 

a.  To  Delegate  Authority. 

b.  To  Make  New  Conntles. 

c.  Provisions  of  Constitution  Must  Be  Fol- 

lowed. 

d.  Presumption  as  to  Requirements. 
4.  Rules. 

b.  Passage, 
a.  Yeas  and  Nays  on  Final  Passage. 

0.  Power  of  Recall  by  Legislature. 

7.  Executive  Functions. 

8.  Legislative  Journal. 

a.  In  General. 

b.  Conclusiveness. 

9.  The  Enrolled  Bill. 

a.  Prima  Facie  Validity. 

b.  Evidence  to  Impeach. 

c.  Conflict  between  Enrolled  Bill  and  Pub- 

lished Act 

IV.  Time  of  Taking  Effect 

A.  From  a  Future  Day. 

1.  Day  of  Passage  Excluded. 

8.  Day  of  Passage  or  Day  of  Taking  Effect  Biajr 

Be  Excluded. 
8.  When  Day  Falls  on  Sunday. 

B.  Upon  a  Contingency. 

C.  Proof  as  to  Time  of  Taking  Effect 

D.  Acts    under  Statutes  before  Taking  Effect 
Void. 

V.  Validity  and  Effect 
A.  Statutes  Void  in  Part 

1.  Where  Valid  Part  Dependent  on  Void  Part 

2.  Where  the  Parts  Are  Separable. 
Titles  and  Subjects  under  Constltutiou. 

A.  Constitutional  Provisions. 

a.  Objects  of  Provisions, 

b.  How  Failure  to  Comply  Determined. 

B.  Statute  Broader  than  Title. 


VI. 
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C.  General  Rules 

1.  Where  TlUe  Affords  No  Clue  Whatever. 

2.  Matters  iu  Furtherance  of  Object 
8.  Incidental  or  Auxiliary  Objects. 
4.  TiUe  Need  Not  Be  an  Index. 

&  Matters  Ck>ffnate  or  Qermane. 

6.  Matters  of  a  Proper  or  Necessary  Connec- 

tion. 

7.  Generality  of  Title. 

8.  Where  Oriirinal  TlUe  Is  Sufficient. 

9.  When    Principal   Object  Is  Expressed    in 

TiUe. 

D.  Miscellaneous  Instances. 

1.  Municipal  Corporations. 

2.  Counties. 

a.  Locatfon  of  County  Seat 

b.  Election  to  Remove  County  Seat 
c  County  Officers. 

d.  Railroad  Companies. 

e.  Navifiration  Companies. 

f.  Building  and  Loan  Association, 
ff.  Taxation. 

8.  Corporations. 
4.  Crimes. 
&L  Courts. 

E.  Amendatory  and  Repealing  Acts. 
1.  Amendment  by  Implication. 

P;  One  or  More  Subjects. 
VU.  Amendments. 

A.  By  Implication. 

B.  By  Resolution. 

C  Reference  to  Section  Amended. 
D.  Statutes  Providing  Remedy, 
vm.  Proof. 

A.  PubUc 

I.  Foreign. 

B.  Private. 

1.  Must  Be  Proven  When  in  Issue. 
IX.  Interpretation  and  Construction. 

A.  In  General. 

B.  Object 

C.  Where  Meaning  Is  Ambiguous. 

D.  Means  of  Learning  Intent 

1.  Context 

2.  SUtutes  in  Pari  Materia. 
8.  Purpose  and  Object 

4.  Subject  Matter. 

a.  Technical  Words. 

b.  Popular  Meaning. 
(1)  May  Be  Restricted. 

E.  Aids  to  Construction. 

1.  Preamble. 

2.  Prior  Constructions. 

a.  By  Those  Charged  with  Execution. 
8.  Foreign  Constructions. 

4.  Usage  and  Contemporaneous  Constructions. 

5.  Former  Statutes. 

0.  Common  Law 
P.  Presumptions. 

1.  Against  Undue  Exercise  of  Power, 
a.  In  Favor  of  Validity. 

S.  Against  Fraudulent  Intent  on  Part  of  Legis- 
lature. 
8.  Against  Change. 

a.  Common  Law. 

b.  Statutes. 

4.  In  Favor  of  Sanction  of  Former  Construc- 

tion by  Legislature. 

5.  Against  Superfluous  Words. 

0.  In  Favor  of  Ordinary  Acceptation. 

7.  In  Favor  of  Statute  Having  Some,  Bather 

than  No  Effect 

8.  Against  Injustice. 

9.  Against  Discharge  of  Public  Rights. 
G.  Strict  Construction. 

1.  Statutes,  Penal. 


2.  Of  Limitations  as  Applied  to  Crimes. 
8.  In  Derogation  of  Common  Right 
4.  In  Derogation  of  Common  Law. 
b.  Delegating  Powers. 

0.  Giving  Exclusive  Rights. 

7.  Exempting  from  Liability. 

8.  CreaUng  Liabilities. 

9.  Imposing  Taxes. 

10.  Imposing  Restrictions  on  Trade. 

11.  Charters. 

H.  Liberal  Construction. 

1.  Remedial  Statutes. 

a.  General  Rules. 

b.  Registration  SUtutes,  as  Regards  Writ- 

ings. 

c.  SUtutes  of  Jeofails. 

2.  Title  of  Statutes. 

8.  Allowing  Redemptions. 
4.  Against  FYaud. 

I.  Exceptional  Constructions. 

1.  Correction  of  Errors. 

a.  Error  in  Arrangement 

b.  Erroneous  Reference. 

2.  Interpolations. 

a.  Must  Be  Necessary. 

b.  Intention  Prevails. 
J.  Special  Classes. 

1.  Private  and  SpeciaL 

A.  General    and    Particular   SUtutes    and 
Clauses. 

(1)  Enactment— Effect  on  Prior  SUtutes. 

(2)  Repeal  of  Special  SUtute. 

2.  Adopted  SUtutes. 

a.  Construction  of  Foreign  SUtutes. 
8.  Re-Enacted  Statutes. 

4.  English  Words. 

5.  Construed  Words. 

0.  Provisos,  Exceptions  and  Saving  Clauses. 

a.  Provisos. 

b.  Saving  Clauses. 

c.  Jurisdiction. 
K.  Associated  Words. 

1.  When  Used  in  Several  Places. 

2.  Words  Conferring  Authority. 

8.  General  Words  Following  Particular  Ones. 
L.  Retrospective  Laws. 

1.  Definition. 

2.  Rules  of  Construction. 

a.  SUtutes  of  Llmlution  No  Exception. 

b.  Prima  Facie  Construction. 
8.  Remedial  SUtutes. 

M.  Words,  Phrases,  etc 

1.  "Held." 

2.  "May." 

8.  "Persons." 

4.  "Practice." 

5.  "Passage." 

6.  "Registered." 

7.  "Shall." 

8.  "Vacancy." 

9.  "Personal  RepresenUtlve." 
10.  "Other  Accidental  Clauses." 

II.  "Cattle,  Sheep.  Swine  and  Other  Animals." 
12.  "During  Good  Behavior." 

la  "Bay  or  River  Craft  or  Other  Boat" 

14.  "And  So  Forth." 

15.  "Members Elected." 

16.  "Adjourned  from  Day  to  Day." 

17.  "Office  within  the  Gift  of  the  People." 
X.  Repeal. 

A.  In  General. 

1.  Power  Not  Given  to  Courts. 

2.  Power  to  Revoke  Equivalent  to  Power  to 

Rei>eal. 
8.  Court  to  Determine. 
4.  Presumption. 
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a.  What  Necessary  to  Justify. 

B.  Express. 

1.  Presamption  Where  Not  Express. 

C.  Implied. 

1.  In  General. 

2.  Construction  Favored. 

3.  By  Repuffnancy. 

a.  Must  Be  Plain  and  Visible. 

b.  Not  to  Be  Presumed. 

c.  Affirmative  Statutes. 

d.  Repeal  May  Be  Partlallor  TotaL 

e.  General  and  Special  Statutes. 

f.  Prescribingr  Exclusive  Rules. 

4.  By  Act  CoveriufiT  Entire  Subject 

a.  General  Rule. 

b.  Revisions. 

c.  By  Amendments. 

5.  Implied  Repeal  Not  Favored. 

a.  Presumption. 

b.  Repugnance  Must  Be  Plain. 

D.  Effect 

1.  General  Rule. 

2.  On  Interest  under  Repealed  Statute. 

a.  Inchoate  Rifirhts. 

b.  Past  or  Closed  Rifirhts. 
8.  On  PendinfiT  Interest 

a.  Remedies. 

b.  Contracts. 

c.  Jurisdiction. 

d.  Penalties  and  Forfeitures. 
4.  Of  Repeal  and  Re-Enactment 

6.  Of  Repeal  of  Repealing  Act 
a.  Common  Law  Revived. 

<1)  Code  Provisions  Not  Applicable. 

1.  OBJECT  AND  SUBJECT. 

The  "object"  of  an  act  is  the  aim  or  purpose  of  the 
enactment  while  the  "subject"  is  the  matter  to 
which  it  relates,  and  with  which  it  deals.  McNeeley 
V.  South  Penn  Oil  Co..  52  W.  Va.  616. 44  S.  E.  Rep.  608. 

II.  CLASSIFICATION. 

A.  IN  RESPECT  TO  NATURE  AND  OBJECT. 

1.  Declabatorv.— A  declaratory  statute  is  one 
which  is  passed  in  affirmance  of  a  former  law.  23 
Am.  &  EnjT.  Ency.  Law,  143;  Bouvlers  Law  Diet 
(Rawles  Rev.,  vol.  I)  520. 

a.  Affirmative.— An  affirmative  statute  is  one  en- 
acted in  affirmative  terms.  23  Am.  &  Enfir.  Ency. 
Law  143. 

b.  Negative.— A  negative  statute  is  one  expressed 
in  negative  terms,  and  which  repeals  other  laws 
with  which  it  conflicts.  23  Am.  &  Ensr.  Ency.  Law 
144:  Bouvlers  Law  Diet  (Rawles  Rev.,  vol.  2)  478. 

2.  Remedial.— A  remedial  statute  is  one  made  to 
supply  some  defects  or  abrldsre  some  superfluities 
of  the  common  law.  23  Am.  &  Kug.  Ency.  Law  144; 
Bouvlers  Law  Diet  (Rawles  Rev.,  vol.  2)  870. 

3.  Penal.— A  penal  statute  is  one  that  imposes  a 
forfeiture  or  penalty  for  transgression  of  Its  pro- 
visions, or  for  doinsr  a  thine  prohibited.  Hall  v.  N. 
&  W.  R.  Co..  44  W.  Va.  38.  28  S.  E.  Rep.  754. 

B.  IN  RESPECT  TO  SUBJECT?  MATTER. 

1.  Public— A  public  act  Is  one  which  effects  the 
public,  either  generally  or  In  some  class.  Hart  v. 
B.  A  O.  R.  R.  Ck).,  6  W.  Va.  336. 

2.  PRTVATB.— A  private  law  Is  one  which  does  not 
concern  the  public  at  larire.  Hart  v.  B.  &  O.  R.  R. 
Co..  6  W.  Va.  886:  Groves  v.  Grant  CJounty  Court  42 
W.  Va,  687,  26  S.  E.  Rep.  460;  McEldowney  v.  Wyatt 
44  W.  Va.  711,  80  S.  E.  Rep.  289. 

Relocation  of  County  Seat.— So  much  of  ch.  31  of  the 
Acts  of  1805  as  provides  for  the  relocation  of  county 
seats  by  a  majority  vote  In  cases  where  the  county 
seat  of  any  county  In  this  state  has,  since  the  1st 
day  of  January,  1872.  been  relocated  by  a  special  act 


of  the  legislature.  Is  a  special  law.  and  as  such 
is  prohibited  by  S  39,  art  6  of  the  Constitution. 
Groves  v.  Grant  County  Court.  42  W.  Va.  687,  26  S. 
E.  Rep.  460. 

3.  General.— A  statute  relatinfir  to  persons  or 
thinirs  as  a  class  is  a  ireneral  law.  McEldowney  v. 
Wyatt  44  W.  Va.  711.  30  S.  E.  Rep.  239:  Groves  v. 
Grant  County  Court  42  W.  Va.  587.  36  S.  E.  Rep.  460. 

4.  Local.— A  local  statute  is  one  which  operates  in 
a  limited  sphere,  as  a  city  Or  county.  23  Am.  &  Eng. 
Ency.  Law  152:  Bouvlers  Law  Diet  (Rawles  Rev., 
VOL  2)  1032. 

C.  IN  RESPECT  TO  COMPLIANCE  REQUIRED. 

1.  Mandatory.— A  statute  is  mandatory  when  Its 
provisions  are  the  essence  of  the  tblnsr  required  to 
be  done.  23  Am.  &  Kng.  Ency.  Law  153;  Bouvlers 
Law  Diet.  (Rawles  Rev.,  vol.  2)  1082. 

2,  Directory.— Asa  general  rule,  where  a  statute 
directs  certain  proceedings  to  be  done  In  a  certain 
way,  and  the  form  does  not  appear  essential  to  the 
Judicial  mind,  the  law  will  be  regarded  as  directory, 
and  the  proceedings  under  It  will  be  held  valid, 
thoufirh  the  command  of  the  statute  as  to  form  has 
not  been  strictly  obeyed,  the  manner  not  belnsr  the 
essence  of  the  thlnsr  to  be  done.  Calwell  v.  Prindle. 
19  W.  Va.  608. 

Failure  to  State  Name  of  Witness  on  Indictment. 
Directory.  Not  Fatal.— A  sUtute  requirinp  the  name 
of  the  witness,  on  whose  evidence  the  indictment 
was  found,  to  be  stated  at  the  foot  of  the  indictment 
is  directory,  and  the  omission  to  so  state  the  name 
Is  not  fatal  to  the  indictment  State  v.  Enoch.  26 
W.  Va.  254. 

D.  IN  RESPECT  TO  TIME  OF  TAKING  EFFECT. 

1.  Prospective.- A  law  Is  said  to  be  prospective 
when  It  Is  applicable  only  to  cases  which  arise  after 
its  enactment    23  Am.  &  Bnff.  Ency.  Law  154. 

2.  Retrospbctivb.— A  retrospective  statute  Is  one 
which  applies  to  existing  cases,  as  those  which  de- 
stroy or  impair  vested  rifirhts.  create  new  oblifirations. 
impose  new  duties,  or  attach  new  disabilities  in  re- 
gard to  transactions  already  passed.  28  Am.  &  Ensr. 
Ency.  Law  155. 

a.  Touchitig  Civil  Bemedies.— The  rtirht  to  a  partic- 
ular remedy  is  not  a  vested  rlirht  and  retrospective 
laws  touchinir  civil  remedies  is  valid.  Jones  v. 
Com..  86  Va.  664, 10  S.  E.  Rep.  1006. 

Within  Province  of  Lefflslatare.- Any  rule  or  rearu- 
lation  with  regard  to  the  remedy  which  does  not 
under  pretense  of  modif yinar  or  resrulatlnfir  it.  take 
away  or  repair  the  rifirht  Itself,  cannot  be  recrarded 
as  beyond  the  province  of  the  legislature.  Jones  v. 
Ck>m.,  86  Va.  664.  10  S.  E.  Rep.  1005. 

b.  ToucMna  Civil  JHohtt.—'So  statute,  however  posi- 
tive Is  to  be  construed  as  designed  to  interfere  with 
existlnfiT  contracts,  rlirhts  of  action,  or  suits,  and 
especially  vested  rights,  unless  the  intention  that 
it  shall  so  operate  is  expressly  declared:  and  the 
courts  will  apply  new  statutes  only  to  future  cases 
unless  there  is  something  in  the  very  nature  of  the 
case  or  in  the  laufiruafire  of  the  new  revision  which 
shows  they  were  intended  to  have  a  retroactive 
operation.  Roarers  v.  Lynch.  44  W.  Va.  94.  29  S.  £. 
Rep.  507. 

c.  ToucMna  Crimes. 

(i)  Ex  Post  Facto  Laws.— .Kb  poet  facto  laws  re- 
late to  crimes  and  punishment,  and  not  to  civil  pro- 
ceediufiTS.  which  affect  private  rights.  Danville  v. 
Pace,  25Gratt  1;  Jones  v.  Com.,  86  V  a.  668.  10  S.  E. 
Rep-  1005. 

(a)  Definition. -An  ex  voet  facto  law  within  the 
meanlufiTof  the  United  States  constitution  Is  one 
which  makes  as  act  done  before  the  passing  of  the 
law,  which  was  innocent  when  done,  criminal:  or 
makes  a  crime  irreater  than  when  committed;  or 
Inflicts  a  greater  punishment  than  the  law  annexed 
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to  the  crime  when  committed;  or  alters  tbe  learal 
rules  of  evidence,  and  requires  less  or  a  different 
testimony  than  the  law  required  at  the  commission 
of  the  offense,  in  order  to  conyict  the  offender. 
Jones  V.  Com.,  86  Va.  068, 10  S.  E.  Rep.  1006;  Danyille 
V.  Pace,  25  Oratt  1. 

(b)  Prohibited.— The  constitutional  provision  for- 
bidding ex  j)Oii  facto  laws,  relates  to  crimes  and 
PDuishments,  and  not  to  criminal  proceedings. 
Perry  v.  Com.,  8  Qratt  688. 

lU.  BNACTMBNT. 

A.  THE  LEGISLATURE. 

1.  Co-Obdinatb  Brakoh  or  (Jovbrnmbnt.— The 
lesrislature  is  a  coK>rdinate  branch  of  the  govern- 
ment, whose  exclusive  province  is  to  make  laws. 
Bridges  v.  Shallcroes,  0  W.  Va.  668. 

S.  Extra  Ssssions.— Where  the  constitution  pro- 
vides that  the  governor  may  call  an  extra  session 
of  the  legislature,  but  when  so  convened  it  shall 
enter  upon  no  business  except  that  stated  in  the 
proclamation  by  which  it  was  called  together, 
ander  which  authority  the  governor  calls  an  extra 
session  for  the  purpose,  among  other  things,  of 
"protecting  the  public  treasury  against  unneces- 
sary expenditures  by  regulating  the  cost  charges, 
and  proceedings  in  criminal  cases  before  justices 
of  the  peace  and  circuit  courts."  and  a  bill  was 
enacted  allowing  the  accused  to  strike  off  six  jurors 
and  the  prosecuting  attorney  two,  was  held  to  be 
constitutional.  State  v.  Shores,  81  W.  Va.  491,  7  S. 
E.  Bep.  418. 

8.  PowBBs  AND  Limitations.— The  legislative 
power  in  a  state  possesses  the  absolute  and  un- 
controlled power  of  legislation,  except,  lirst,  as  it 
may  be  limited  by  the  constitution  of  ihe  United 
States,  and  second,  as  it  has  been  clearly  limited  by 
tbe  constitution  of  the  state.  It  possesses  all  the 
legislative  power  which  the  people  themselves 
could  confer,  except  so  far  as  it  is  clearly  restricted 
"by  constitutional  provisions,  or  a  declaration  of 
rights,  or  both.  Bridges  v.  Sballcross,  6  W.  Va.  574; 
Prison  Association  of  Va.  v.  Ashby,  98  Va.  667, 25  S. 
£.  Rep.  898. 

a.  To  Delegate  Authority.— The  legislature  has  au- 
thority to  delegate  the  performance  of  many  du- 
ties which  It  may  provide  for  by  law  to  other  officers. 
Bridges  v.  Shallcross,  6  W.  Va.  562. 

And  it  may  delegate  its  authority  to  other  bodies 
for  the  purpose  of  taxation  for  specified  objects. 
Bull  V.  Read,  13  Gratt  78. 

b.  To  Make  New  Counties.— "Sot  only  does  the  power 
of  making  new  counties  belong  to  legislature,  but 
to  no  other  department  of  the  government  Lusher 
V.  Scltes,  4  W.  Va.  11. 

c.  ProvUione  of  Constitution  Muet  Be  Followed.— It  is 
necessary  that  a  bill  be  passed  according  to  the 
constitutional  requirements,  in  regard  to  the  mem- 
"bers  of  each  house,  in  order  to  be  valid.  Osbum 
V.  SUley,  6  W.  Va.  86;  Boyers  v.  Crane,  1  W.  Va. 
176- 

d.  Preeumption  as  to  Requirement s.— The  presump- 
tion is  that  constitutional  requirements  have  been 
followed  and  the  omission  of  matters  not  required 
to  be  entered  therein  will  not  effect  the  validity  of 
a  statute.  Wise  v.  Bigger,  79  Va^  269;  Osbum  v. 
SUley.  6  W.  Va.  86. 

Requires  Consent  of  Both  Branches.— Every  resolu- 
tion requires  the  consent  of  both  branches  of  the 
general  assembly  before  it  can  become  a  law.  Field 
V.  Auditor,  88  Va.  882,  3  S.  E.  Rep.  707. 

4.  RULBS  —  Pairs  —  Lea  vie  or  Absbncb.  —  Each 
house  of  the  general  assembly  is  vested  with  the 
power  of  making  rules  for  Its  own  government, 
and  necessarily  the  power  to  grant  members  leave 
of  absence,  excuse  them  from  voting  when  proper. 


and  recognize  what    are    called    pairs.    Wise    v. 
Bigger,  79  Va.  269. 

6.  PA88AOB.— The  constitution  of  West  Virginia 
provides  that  no  act  shall  take  effect,  except  the 
ones  passed  at  the  first  session  under  this  constitu- 
tion, until  the  expiration  of  ninety  days  after  Its  pas- 
sage, unless  the  legislature,  etc.,  and  the  word 
"passage"  in  this  connection  was  construed  to 
mean  from  the  passage  by  both  houses  of  the 
legislature,  and  not  from  the  approval  by  the  gov- 
ernor. Stote  V.  Mounts,  86  W.  Va.  179,  14  S.  E.  Rep. 
407. 

Resolatlonf .— A  resolution  passed  by  one  branch, 
only,  of  the  general  assembly,  authorizing  the 
governor  to  employ  counsel  to  consider  a  claim 
against  the  state,  confers  no  authority  on  him  to 
bind  the  sUte.  Field  v.  Auditor,  88  Va.  882,  8  S.  E. 
Rep.  707. 

o.  Yeas  and  Nays  on  Final  Passaae.  —Where  th«  con- 
stitution requires  the  yeas  and  nasrs  on  the  final 
passage  of  a  bill,  and  that  they  shall  be  entered  on 
the  journal,  a  conformity  to  such  requirement  is 
necessary  in  order  that  the  bill  should  be  valid. 
Osburn  v.  Staley,  6  W.  Va.  86. 

&  PoWBB  OF  Rbcall  bt  Lbgislaturb  —When  a 
bill  is  once  before  the  governor  it  is  beyond  the 
control  of  the  general  assembly.  Wolfe  v .  McCauU. 
76Va.689. 

7.  ExBcunvB  Functions.— The  governor  has  no 
legislative  functions  to  perform,  and  while  his  ap- 
proval of  a  bill  passed  by  the  legislature  gives 
vitality  to  the  law,  yet  the  legislature  may  pass  the 
law  over  his  veto,  which  amounts  to  nothing  more 
than  an  appeal  for  a  reconsideration  of  a  bill. 
State  V.  Mounts,  86  W.  Va.  179,  14  S.  E.  Rep.  407. 

And  a  bill  passed  by  both  houses  of  the  general 
assembly,  and  presented  to  the  governor,  who  at 
the  request  of  the  legislature,  by  a  joint  resolution, 
returns  it  to  the  legislature  without  his  veto  and 
objections,  is  not  a  good  law;  the  legislature  having 
no  right  to  recall  the  bill,  nor  the  governor  to 
return  it  without  his  objections.  Wolfe  v.  McCaull, 
76  Va.  889. 

8.  LBGI8LATIVB   JOURNAIi. 

a.  In  Oeneral.—ToT  a.  court  to  inquire  into  or  dis- 
pute the  veracity  of  the  journals  kept  by  the  two 
branches  of  the  legislature  would  be  to  violate 
both  the  letter  and  the  spirit  of  the  constitution,  to 
invade  a  coordinate  and  independent  department 
of  the  government  and  to  Interfere  with  separate 
and  legitimate  power  and  functions  of  the  legisla- 
ture.   Wise  V.  Bigger,  79  Va.  269. 

And  a  mere  clerical  omission  in  the  journal  of 
either  house  will  not  yitiate  an  act  of  the  legisla- 
ture. If  there  is  sufllclent  on  the  face  of  the  journal 
to  show  substantial  compliance  with  constitutional 
requirements.  Price  v.  City  of  Moundsvllle,  48  W. 
Va.  523.  27  S.  E.  Rep.  218. 

Bvtdence  «j  to  RequlremeatA.— Where  the  constitu- 
tion requires  each  branch  of  the  legislature  to 
keep  a  journal,  and  that  on  the  passage  of  every 
bill  the  vote  shall  be  taken  by  yeas  and  nays  and 
be  entered  In  the  journal,  and  that  no  bill  shall  be 
passed  by  either  branch  without  an  affirmative 
vote  of  all  members  elected  thereto,  the  courts  can 
look  to  the  journal  to  ascertain  If  the  bill  was 
passed  by  the  required  number  of  votes.  Osbum 
Staley.  5  W.  Va.  86. 

b.  Conclusiveness.— The  evidence  furnished  in  the 
journal  proceedings  of  the  senate  Import  an  abso- 
lute verity  and  cannot  be  disputed  by  the  courts. 
Wise  V.  Bigger.  79  Va.  269. 

9.  Thb  Enbollbd  BlIiL. 

a.  Prima  Facie  Validity.— A  bill  duly  enrolled, 
authenticated  and  approved  is  presumed  to  have 
been  passed  by  the  legislature  in  conformity  with 
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the  requirements  of  the  constitution,  unless  the 
contrary  is  made  to  affirmatively  appear.  Price  v. 
aty  of  Moundsville.  48  W.  Va.  623,  27  S.  E.  Rep.  218. 

6.  Evidenc4  to  Impeach. 

Parol  Bvidence.— The  testimony  ot  the  draftsman 
of  the  amendatory  act,  showing-  that  theomission 
of  words  was  inadvertent  is  not  admissible,  beinsr 
forbidden  by  law.  reason  and  public  policy.  Ck>m- 
bined  Saw.  etc.,  Ck>.  v.  Floumoy.  88  Va.  1080.  14  S.  E. 
Rep.  976.    See  Wise  v.  Bifirtrer,  79  Va.  260. 

c.  Conflict  between  Enrolled  Bill  and  Published 
Act.— In  the  case  of  conflict  between  the  enrolled 
bill  and  the  published  act.  the  enrolled  bill  is  the 
best  and  controlling  evidence  of  the  legislative 
intent  Johnson  v.  Barham,  99  Va.  305,  88  S.  £. 
Rep.  136. 

IV.  Tine  OP  TAKING  BPFBCT. 

A.  FROM  A  FUTURE  DAY.-The  legislature  may 
provide  that  an  act  shall  not  take  effect  until  some 
future  day.    Bull  v.  Read,  18  Qratt  78. 

1.  DAT  or  Passaob  Ezcludbd.— The  day  of  pas- 
sage is  excluded  in  considering  when  a  statute  will 
take  effect    The  King  v.  Moore,  Jeff.  8. 

2.  DAT  OF  PA8SAOB  OB  DAT    Or    TAKING    ErFBCT 

MAT  Bb  Excluded.— In  computing  the  ninety  days 
required  by  art  6.  f  80  of  the  West  Virginia  Consti- 
tution, it  is  immaterial  whether  we  count  the  day  of 
the  passage,  and  reject  the  ninetieth  day,  or 
whether  we  include  the  ninetieth  and  exclude  the 
day  of  the  passage  of  the  act  An  act  passed  on  the 
S7th  day  of  Feb.,  1801,  will  under  the  constitutional 
provisions,  take  effect  on  the  28th  day  of  May.  1801. 
SUte  V.  Mounts,  86  W.  Va.  179.  14  S.  E.  Rep.  407. 

8.  .Whbk  DAT  Falls  on  Sundat— Applicablb  to 
Criminal  Casbs.— The  sUtute— Code,  ch.  18.  f  12, 
which  declares  that,  the  time  within  which  an 
act  is  to  be  done  shall  be  computed  by  excluding 
the  first  day  and  including  the  last:  or.  if  the  last 
be  Sunday,  it  shall  also  be  excluded,  applies  to  the 
construction  of  statutes  in  criminal  as  well  as  civil 
cases.    State  v.  Beasly.  2t  W.  Va.  778. 

B.  UPON  A  CONTINGENCY.-The  legislature 
may  provide  that  an  act  shall  not  take  effect  until 
the  happening  of  some  particular  event,  or  upon 
some  contingency  thereafter  to  arise,  or  upon  the 
performance  of  some  specified  condition.  Bull  ▼. 
Read.  18  Qratt  78. 

C.  PROOF  AS  TO  TIME  OF  TAKING  EFFECT.— 
Whenever  a  question  arises  in  a  court  of  law,  as  to 
the  existence,  time  of  taking  effect,  or  of  the  pre- 
cise terms  of  a  statute,  the  court  in  the  absence  of 
any  positive  law  to  the  contrary  has  a  right  to  re- 
sort to  any  information,  which  from  its  nature  is 
capable  of  conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer.  Osburn  v.  Staley,  5  W. 
Va.  92. 

D.  ACTS  UNDER  STATUTE  BEFORE  TAKING 
EFFECT  VOID.— Where  by  an  act  of  the  general  as- 
sembly a  vote  was  to  be  taken  on  the  fourth  Thurs- 
day of  May,  1866.  before  the  proclamation  of  the 
president  of  the  United  States,  declaring  that  the 
insurrection  was  at  an  end,  and  that  peace  and 
tranquility  reigned  throughout  the  whole  lof  the 
country,  (issued  on  the  20th  day  of  August  1866)  such 
a  vote  is  a  nullity,  being  taken  before  the  act  had 
validity.    Conley  v.  Supervisors.  2  W.  Va.  416. 

V.  VALIDITY  AND  EFFECT. 

Whenever  the  legislature  is  expressly  prohibited 
by  the  constitution  from  doing  any  particular 
act,  and  it  clearly  appears  that  the  same  has 
been  done  in  violation  of  such  prohibition.  It  is 
the  duty  of  the  courts  upon  a  proper  case 
presented  before  them,  to  declare  suchcact  null 
and  void.    Bridges  v.  Shallcross.  6  W.  Va.  576. 


invalidity  Must  Be  dear.— The  courts  should  sus- 
tain legislative  action  when  not  clearly  satisfied  of 
its  invalidity;  and  unless  it  clearly  appears  that  it 
is  contrariant  to  the  constitution  then  there  Is 
reasonable  doubt  of  its  invalidity,  and  it  should  be 
sustained  and  enforced.  Bridges  v.  Shallcross.  6 
W.  Va.  574:  Danville  v.  Pace.  85Gratt  1:  Osburn  v. 
Staley,  5  W.  Va.  86;  South  Morgantown  v.  City  of 
Morgan  town  (W.  Va.),  40  S.  E.  Rep.  16. 

A.  STATUTES  VOID  IN  PART.— A  law  may  be 
ffood  in  part  and  unconstitutional  in  part  and  the 
valid  part  remains  in  force.  Lacey  v.  Palmer,  98 
Va.  159,  24  S.  E.  Rep.  980. 

1.  Whbbb  Valid  Part  Dbpbndbnt  ok  Void  Pabt. 
—Where  a  statute  is  valid  in  part  and  the  valid 
part  is  so  connected  with  and  dependent  on  that 
which  is  void,  so  that  the  parts  are  not  distinctly- 
separable,  the  whole  must  fall.  Black  v.  Trower, 
79  Va.  128:  The  Homestead  Cases,  22  Gratt  266. 

2.  Whbbb  thb  Parts  Abb  Sbp arable.  —  When 
any  part  of  a  statute  is  indicated  by  the  title,  and 
such  part  is  capable  of  being  separated  from  the 
part  not  so  indicated,  and  is  left  complete  in  its 
self,  and  capable  of  being  executed  as  the  will  of 
the  legislature,  the  part  so  indicated  is  valid. 
Board  of  Supervisors  v.  McGruder,  84  Va.  828,  6  S.  E. 
Rep.  282. 

VI.  TITLES  AND  SUBJECTS  UNDER  CONSTITUTION. 

A.  CONSTITUTIONAL  PROVISIONS.-The  con- 
stitutional provision,  that  "no  act  shall  embrace 
more  than  one  object  which  shall  be  expressed  in 
its  title."  is  not  merely  directory,  but  mandatory. 
Board  of  Supervisors  of  Henrico  Co.  v.  McGruder.  8« 
Va  828.6S.  E.  Rep.  282. 

Provisions  Herely  Directory.— where  the  constitu- 
tion provides  that  an  act  shall  not  embrace  more 
than  one  object— such  provisions  are  merely  di- 
rectory,—and  that  though  an  act  embraces  sev- 
eral objects,  if  any  or  all  of  them  be  expressed  in 
the  title,  the  act  otherwise  properly  passed  shall 
be  valid  as  to  the  object  expressed.  Shields  v.  Ben- 
nett 8  W.  Va.  74.    Contra^  see  preceding  paragraph. 

a.  Objects  of  Provisions.— Firsu  to  prevent  log-roll- 
ing legislation. 

Second,  to  prevent  surprise  or  fraud  upon  the  leg"- 
islature  by  means  of  provisions  in  bills  of  which 
the  title  gives  no  intimation,  and  which  may  there- 
fore be  overlooked  and  carelessly  and  unintention- 
ally adopted. 

Third,  to  fairly  apprise  the  people  of  the  subjects 
of  legislation  that  are  being  considered  in  order 
that  they  may  be  heard  by  petition  or  otherwise. 
Board  of  Supervisors  of  Henrico  Co.  v.  McGruder. 
84  Va.  828,  6  S.  E.  Rep.  882;  Cooley's  Const  Lim.. 
149;  Powell  V.  Supervisors,  88  Va.  707.  14  S.  E.  Rep. 
548. 

b.  How  Failure  to  Comply  I>etermined.-~The  ques- 
tion whether  the  object  of  an  act  is  expressed  in 
the  title,  is  determined  by  a  comparison  of  the  act 
and  title  and  is  not  influenced  by  any  former  law 
which  the  later  act  if  valid,  expressly  or  by  im- 
plication, repeals.    Shields  v.  Bennett  8  W.  Va.  80. 

Effect  of  Pailare  to  Conply.— Where  the  title  of  an 
act  is  so  framed  as  to  include  only  certain  matters, 
other  legislation  beyond  the  matters  named  is  in- 
operative. Supervisors  of  Alexandria  Co.  v.  City 
Council  of  Alexandria,  96  Va.  460.  28  S.  E.  Rep.  882: 
Lacey  v.  Palmer,  93  Va.  150.  24  S.  E.  Rep.  OSa 

B.  STATUTE  BROADER  THAN  TITLE.— When 
any  part  of  the  act  is  indicated  by  the  title,  and 
such  part  is  capable  of  beiuff  separated  from  the 
part  not  so  indicated,  and  is  left  complete  in  itself, 
and  capable  of  being  executed  as  the  will  of  the 
legislature,  the  part  so  indicated  is  valid.    Board  of 
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Supervisors  ▼.  McOruder.  84  Va.  828.  6  S.  E.  Rep.  282; 
SMelds  V.  Bennett,  8  W.  Va.  74. 
C.  GENERAL  RULES. 

1.  WHBBS  Tin<B  AFFOBD8  No  Clttb  Whatbybb."- 
Where  the  title  affords  no  clue  whatever  to  the 
contents,  the  statute  is  wholly  inoperative  and  void. 
Board  of  Supervisors  v.  McGruder.  84  Va.  828,  6  S. 
E.  Rep.  282. 

2.  Mattbbs  in  Pubthbbanoe  or  Objbct.— Although 
an  act  or  statute  authorizes  many  thincrs  of  a 
diverse  nature  to  be  done,  the  title  will  be  suMcient 
if  the  thinfirs  authorized  may  be  fairly  regarded  as 
In  furtherance  of  the  object  expressed  in  the  title. 
Com.  V.  Brown,  9t  Va.  772,  2t  S.  E.  Rep.  867;  Insrles  v. 
Straus.  91  Va.  217. 21  S.  E.  Rep.  490;  Prison  Asso.  of 
Va.  V.  Ashby,  98  Va.  W7,  26  S.  E.  Rep.  898. 

8.  INCIDBNTAL  OB  AuziLiABT  Objbcts.— When  a 
principal  object  of  an  act  of  the  leffialature  is 
expressed  in  the  title,  and  the  act  embraces  alonv 
with  such  principal  object,  other  incidental  or  aux- 
iliary objects,  ffermane  to  the  principal  object,  the 
act  is  not  repuflrnant  to  S  80.  art  0  of  the  Constitu- 
tion of  West  Virsrinia.  SUte  v.  Mines,  88  W.  Va.  125, 
18  S.  E.  Rep.  470;  State  v.  Brookover,  88  W.  Va.  141, 
18  S.  E.  Rep.  476. 

4.  Tttlb  Nebd  Not  Bb  an  Index.— The  title  of  an 
act  need  not  be  a  detail  or  index  of  the  contents 
of  the  act,  but  it  must  reasonably  and  fairly 
indicate  its  object  and  subject  State  v.  Mines. 
88  W.  Va.  189.  18  S.  E.  Rep.  470;  McNeeley  v. 
South  Penn,  Oil  Co..  58  W.  Va.  515,  44  S.  E.  Rep.  608; 
McEldowney  v.  Wyatt  44  W.  Va.  711.  80  S.  E.  Rep. 
289. 

5.  Mattbbs  Cognatb  ob  Qbbmanb.— If  the  sub- 
jects embraced  in  the  statute,  but  not  specified  in 
the  title,  have  congruity  or  natural  connection  with 
the  subject  suted  In  the  title,  or  are  cognate  or  arer- 
mane  thereto,  the  requirement  of  the  constitution, 
as  to  title  is  satisfied.  Ingles  v.  Straus,  9t  Va.  210,  81 
S.  E.  Rep.  490;  Lacey  v.  Palmer,  98  Va.  150,  24  S.  B. 
Rep.  980;  Prison  Asso.  of  Va.  v.  Ashby,  98  Va.  607.  25 
S.  E.  Rep.  898;  Bosangv.  Building  Asso..  90  Va.  119. 
80  S.  E.  Rep.  440. 

0.  Matters  OF  A  Pbopbb  OB  Nbcbssabt  Oonnbo 
TTON.— The  title  of  an  act  may  embrace  all  matters 
which  are  not  incongruous  with  each  other,  and 
which  by  fair  intendment  can  be  considered  as 
having  a  necessary  or  proper  connection.  C  &  O.  R. 
R.  Co.  V.  Patton,  9  W.  Va.  648. 

7.  Gbnebauty  oi-  Title. —The  generality  of  a 
title  is  no  objection  to  it  so  long  as  it  is  not  made  a 
cover  for  legislation  incongruous  in  itself,  and 
which,  by  no  fair  intendment  can  be  considered  as 
having  a  necessary  or  proper  connection.  Powell  v. 
Supervisors.  88  Va.  707,  14  S.  E.  Rep.  548. 

8.  Whbbb  Obiginal  Tttlb  Is  Sufficient.— If  the 
original  title  of  a  bill  is  sufficient,  the  legislature 
does  not  vitiate  the  legislation  by  rendering-  such 
title  more  definite  and  specific  during  the  progress 
of  enactment  if  the  object  of  the  bill  is  not  thereby 
essentially  changed.  Price  v.  City  of  Moundsville, 
48  W.  Va.  528,  27  S.  E.  Rep.  218. 

9.  Whbn  Pbincipal  Objbot  Is  Expressed  in  Title. 
—When  the  principal  object  of  an  act  is  expressed  in 
the  title,  and  the  act  embraces  with  such  principal 
object  other  auxiliary  objects,  the  act  if  otherwise 
unobjectionable,  is  valid,  not  only  as  to  the  princi- 
pal, but  also  as  to  the  auxiliary  objects.  Shields  v. 
Bennett  8  W.  Va.  74. 

D.  MISCELLANEOUS  INSTANCES. 

Resolatlon«  Cannot  Have  Force  of  Law  under  ProvL 
iiloa.— Where  the  constitution  provides  that  the  style 
of  the  acts  shall  be,  "be  it  enacted  by  the  legisla- 
ture of  West  Virginia;"  the  legislature  cannot  give 
a  Matter  the  force  and  effect  of  law  by  the  passage 
of  a  joint  resolution  in  relation  thereto,  when  such 


matter  is  properly  the  subject  of  enactment    Boy. 
ers  V.  Crane.  I  W.  Va.  170. 

Removal  of  Seat  of  Qovemment— The  title,  "an  act 
to  remove  the  seat  of  the  government  temporarily 
to  Wheeling."  is  sufficient  to  sustain  a  provision 
accepting  the  offer  of  certain  citizens  to  effect, 
without  cost  to  the  government  such  removal. 
Slack  V.  Jacob.  8  W.  Va.  012. 

1.  Munioipal  Corporations.— An  act  entitled, 
"an  act  to  incorporate  the  town  of  Iron  Oate,  Vir- 
ginia," is  not  sufficient  under  art  5,  S  15  of  the 
Constitution  of  Virginia,  which  declares  that  no  law 
shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  its  title,  to  sustain  a  provision  in 
the  act  that  the  whole  town  shall  be  in  Alleghany 
county,  while  in  fact  a  portion  of  which  is  in  Bote- 
tourt county,  and  thereby  change  the  boundary 
lines  of  the  two  counties.  Cahoon  v.  Iron  Oate  L. 
&  I.  Co..  92  Va.  807,  28  S.  E.  Rep.  707. 

Mualdpal  Corporation— Courts.— Chapter  47  of  the 
Code,  in  relation  to  the  incorporation  of  cities, 
towns  and  villages,  in  so  far  as  it  confers  on  the 
circuit  court  functions  in  their  nature  judicial  and 
administrative,  although  in  furtherance  of  the 
power  of  the  legislative  department  of  the  state 
government  is  constitutional  and  valid.  Elder  v. 
Central  City,  40  W.  Va.  222, 21  S.  E.  Rep.  788. 

2.  COUNTIBS. 

a.  Location  of  County  Seat.— An  act  entitled.  '*an 
act  locating  the  county  seat  of  Calhoun  county," 
which  embraced  a  provision,  authorizing  the  board 
of  supervisors  to  sell  the  county  property,  at 
Arnoldsburg,  is  repugnant  to  art  4.  f  80  of  the 
Constitution,  which  provides  that  no  law  shall 
embrace  more  than  one  object  which  shall  be  ex- 
pressed in  its  title.  Cutllp  v.  Sheriff  of  Calhoun 
Co..  8  W.  Va.  590. 

b.  suction  to  Remove  County  Seat.— An.  act  entitled, 
"an  act  to  authorize  the  qualified  voters  of  Alexan- 
dria county  to  vote  on  the  question  of  the  removal 
of  the  courthouse  from  Alexandria  city  to  some 
point  within  Alexandria  county."  is  not  sufficiently 
broad  to  sustain  provisions  in  the  act  for  the  par- 
tition or  sale  of  the  courthouse  and  jail  proi>ertiet 
held  for  the  use  of  the  county  and  city,  it  being  in 
conflict  with  art  5.  $  15  of  the  Constitution  of 
Virginia  which  provides  that  no  law  shall  embrace 
more  than  one  object  which  shall  be  expressed  in 
its  title.  Supervisors  of  Alexandria  Co.  v.  City 
Council  of  Alexandria,  95  Va.  409.  28  S.  E.  Rep.  882. 

Two  Elections  to  Remove  County  Seat— An  act 
entitled,  "an  act  to  authorize  and  provide  for  a 
special  election  in  the  county  of  Pulaski  as  to  the 
removal  of  the  courthouse  of  said  county,"  is  suffi- 
cient, under  art.  5,  S  15  of  the  Constitution  of 
Virginia  to  sustain  a  provision  in  the  act  for  a 
second  election,  upon  failure  of  the  first  to  decide 
the  issue.  Ingles  v.  Straus,  91  Va.  209,  21  S.  E.  Rep. 
490. 

c.  County  Officer e. 

Sheriff  and  ConmiMloner.— An  act  treating  of  both 
the  sheriff  and  commissioner,  who  having  certain 
duties  in  common  is  not  repugnant  to  the  Constitu- 
tion of  Virginia,  art  4,  %  10b  Com.  v.  Drewry,  15 
Gratt  1. 

Treasurer.— The  title,  "an  act  to  allow  further 
time  for  the  treasurer  of  Henrico  county  to  make 
returns  of  delinquent  taxes."  will  not  sustain  a 
provision  for  the  treasurer  of  Henrico  county  to 
make  supplementary  returns  of  delinquent  taxes 
for  the  years,  etc.  Board  of  Supervisors  of  Hen- 
rico Co.  V.  McOruder.  84  V a.  828,  0  S.  E.  Rep.  283. 

An  Act  Regulating  Salary.— An  act  which  defines 
what  duties  are  to  be  performed  by  an  officer.  In 
consideration  of  a  salary  given  to  him  by  the  act 
and  which  imposes  upon  him  duties  therefore  dis- 
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latter  shall  no  longrer  do  the  work  or  receive  the 
compensation  therefor,  Is  sufficiently  embraced 
within  a  title  to  "reg-ulate  the  salary"  of  such  offi- 
cer.  Trehy  v.  Marye,  100  Va.  40,  40  S.  E.  Rep.  186. 

d.  Railroad  Companies.— The  title,  "an  act  to  In- 
corporate the  Atlantic  and  Danville  Narrow 
Gaug-e  Railroad  CJompany"  will  sustain  a  provision 
authorizinar  counties  to  aid  by  their  subscrip- 
tions, in  its  construction.  Powell  v.  Supervisors, 
88  Va.  707.  14  S.  E.  Rep.  648. 

Lien  for  Waares.— An  act  entitled,  "an  act  to  secure 
payment  of  wasres  and  salaries  of  certain  employees 
of  railway  and  other  transportation  companies."  is 
not  sufficient  to  sustain  a  provision  ffiviuff  a  lien  on 
the  property  for  cars,  supplies  and  engines;  being 
repugnant  to  S  15,  art  6  of  the  Vlrgrlnia  CohsUtution. 
which  provides  that  no  law  shall  embrace  more 
than  one  object  which  shall  be  expressed  in  its 
title.  Fidelity  Insurance,  etc.,  Co.  v.  Shenandoah, 
etc..  R.  Co..  86  Va.  1, 9  S.  E.  Rep.  759. 

e.  Navigation  Companies.— An  act  entitled,  "an  act 
to  Incorporate  the  Little  Kanawha  Navigation  Com- 
pany." is  sufficient  to  embrace  a  provision  in  the 
body  of  the  act.  allowing  counties  benefited  thereby 
to  subscribe  to  the  stock.  State  v.  Wirt  County  Ct, 
87  W.  Va.  808, 17  S.  E.  Rep.  879. 

/.  Building  and  Loan  Association,— An  act  entitled, 
•'an  act  to  provide  a  new  charter  for  the  Iron  Belt 
Building  and  LK>an  Association,"  is  sufficient  under 
art  5,  S  16  of  the  Virginia  Constitution  to  sus- 
tain a  provision  In  the  act  validating  certain  trans- 
actions previously  made  by  the  association,  which 
were  usurious  when  made.  Bosang  v.  Buildlnar 
Association,  96  Va.  119,  80  S.  E.  Rep.  440. 

a.  Taxalion.-^he  act  approved  March  5,  1900, 
entitled  "an  act  to  provide  for  the  appointment  of 
commissioners  of  valuation,  and  defining  their 
duties."  carries  with  it  an  appropriation  of  public 
money,  and  not  having  been  passed  by  an  "aye  and 
no"  vote,  duly  recorded  as  required  by  art  10, 
S  11  of  the  Constitution.  Is  null  and  void. 
The  valid  portion  of  the  act  cannot  be  separated 
from  the  invalid  portion  so  as  to  give  effect  to  the 
former,  and  hence  the  whole  act  is  invalid.  Lam- 
bert V.  Smith,  98  Va.  268,  88  S.  E.  Sep.  988. 

5ufflcieacy  of  Original  Title.— An  amendatory  act 
which  merely  continues  a  tax,  which  has  been  im- 
posed by  a  previous  act  without  stating  the  object 
to  which  the  tax  is  to  be  applied.  Is  not  repugnant 
to  Sl6,  art  10  of  the  Constitution  If  the  original 
act  which  Imposed  the  tax  states  the  object  to 
which  it  was  to  be  applied.  Com.  v.  Brown,  91  Va. 
762,  21  S.  E.  Rep.  857. 

To  "Obtain  Revenue"  Sufficient.— The  title  of  an 
act  which  imposes  a  tax  sufficiently  defines  the 
object  to  which  the  tax  is  to  be  applied,  within  the 
meaning  of  %  16.  art  10  of  the  Constitution  of 
Virginia,  when  It  declares  It  to  be  to  "obtain  rev- 
enue."    Com.  V.  Brown.  91  Va.  768.  21  S.  E.  Rep.  867. 

Within  the  Constitutional  Provisions.- Art.  10.  %  19 
of  the  Constitution  provides  that  "every  law 
which  Imposes,  continues  or  revises  a  tax  shall 
distinctly  state  the  tax  and  the  object  to  which  it  is 
to  be  applied,  and  It  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  the  tax  or  object"  The  act  of 
March  8.  1898,  (Acts  1897-8.  p.  864.)  provided  that 
"the  money  collected  for  license  taxes  shall  be  paid 
over  to  the  auditor  of  public  accounts  and  ac- 
counted for  In  the  general  oyster  fund  of  the  state, 
but  shall  In  nowise  be  considered  a  part  thereof,  or 
In  any  way  used  to  defray  the  expenses  of  said 
oyster  commission."  Held,  that  act  sufficiently 
stated  the  object  for  which  the  tax  was  Imposed. 
Morgan  v.  Com.,  98  Va.  812,  85  S.  E.  Rep.  448. 


Unpaid  Subscriptions.— An  act  entitled,  "an  act  to 
prescribe  a  mode  by  which  unpaid  subscriptions  to 
joint  stock  companies  may  be  recovered  by  said 
companies,  their  receivers  or  assignees."  does  not 
authorize  any  legislation  as  to  the  mode  by  which 
creditors  may  recover  such  unpaid  stock  sub- 
scriptions. Martin  v.  South  Salem  Land  Co.,  94  Va. 
28.26S.  £.  Rep.  691. 

Lien  for  Sufypllea  Purnlsliod.— Under  a  statute 
giving  a  lien  to  "all  persons  furnishing  fuel  and  all 
other  supplies  necessary  to  the  operation  of  any 
manufacturing  company,"  it  was  held  that  pig  iron 
was  necessary  to  the  operation  of  a  rolling  miU 
whose  business  it  is  to  manufacture  among  other 
things,  iron,  steel  and  other  metals.  Va.  Dcvcl. 
Co.  V.  Crozer  Iron  Co..  90  Va.  126.  17  S.  E.  Rep.  806u 

4.  CRUfSS.— An  act  entitled,  "an  act  to  prevent 
and  punish  gambling,  and  the  making,  writing  or 
selling  of  books  or  pools  or  mutuals  on  the  result  of 
any  trotting  race  of  horses,  or  race  of  any  kind,  or 
on  any  election,  or  any  contest  of  any  kind,  or 
game  of  baseball,"  is  sufficient  to  embrace  in  the 
body  of  the  act  a  provision  to  prevent  the  keeping  a 
house  for  such  betting  therein.    Lescallett  v.  Com., 

89  Va.  878, 17  S.  £.  Rep.  546. 

Allowing  Jndffe  to  Fix  Penalty.— Where  the  bill  of 
riffhts  contains  the  following  clause,  "that  no  per- 
son shall  be  deprived  of  life,  liberty  or  property 
without  a  due  process  of  law  and  the  judgment  of 
his  peers."  a  bill  enacted  allowing  the  judge  to  fix 
the  penalty  after  the  jury  has  found  a  verdict  of 
ffullty  Is  constitutional.  SUte  v.  Davis,  81  W.  Va. 
390,  7  S.  E.  Rep.  24. 

Appeal  In  Felony  Cases  Not  Included.— Acts  1808-4. 
494,  providing  that  "no  judgment  shall  be  reversed 
for  the  failure  of  the  record  to  show  that  there  was 
a  venire  facias  unless  made  a  ground  of  exception 
Id  the  trial  court  before  the  jury  is  sworn."  does 
not  control  an  appeal  In  a  felony  case,  pending 
when  the  act  was  passed.    Myers  v.  Cora.,  90  Va.  785. 

90  S.  E.  Rep.  152. 

6.  Courts.- The  title,  "an  act  to  enlarge  the  ju- 
risdiction of  the  hustings  court"  is  sufficient  to 
embrace  in  the  body  of  tbe  act  a  provision,  that 
the  iudge  may,  in  certain  cases  act  as  the  judge  of 
the  chancery  court  Morriss  v.  Va.  Ins.  Co.,  85  Va. 
588,  8  S.  E.  Rep.  888. 

E.  AMENDATORY  AND  REPEALING  ACTS. 
Sufficiency  of  Original   Title.— In    the   case   ot    a 

statute  amendatory  of  a  prior  one.  where  the 
question  is  whether  the  object  is  sufficiently  ex- 
pressed in  the  title,  it  is  unnecessary  to  inquire 
whether  the  title  of  the  amendatory  statute  be  in 
Itself  sufficiently  expressive  of  such  object,  if  tbe 
title  of  the  first  act  be  sufficient  to  embrace  the 
matters  contained  In  the  amendatory  act  Roby  v- 
Sheppard,  42  W.  Va.  286.  26  S.  E.  Rep.  278:  Com.  v. 
Brown.  91  Va.  762,  21  S.  E.  Rep.  857. 

1.  Amendment  by  Implication.— A  statute  amend- 
ing another  merely  by  implication  is  not  within 
%  80.  art  6  of  the  Constitution,  and  need  not 
refer  to  the  statute  it  so  amends,  either  in  its  title 
or  body,  so  its  title  be  sufficient  to  cover  its  own 
matters.  Roby  v.  Sheppard,  42  W.  Va.  286.  86  8.  E. 
Rep.  278. 

F.  ONE  OR  MORE  SUBJECTS. 

Location  and  Sale  of  County  Seat— An  act  entitled, 
"an  act  locating  the  county  seat  of  Calhoun 
county."  which  embraced  a  provision  authorising 
tbe  board  of  supervisors  to  sell  the  county  prop- 
erty, at  Arnoldsburg.  Is  repugnant  to  art  4.  f  86 
of  tbe  Constitution  which  provides,  that  no  law 
shall  embrace  more  tbau  one  object  which  shall  be 
expressed  in  its  title.  Cutllp  v.  Sheriff  of  Calhoun 
Co.,  8  W.  Va.  696. 
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Incorporation  of  Railroad— Sabscription  to  Stock  by 

Conntle*.— The  title,  "an  act  to  incorporate  the 
Atlantic  and  Danyille  Narrow  Gausre  Railroad 
Company"  will  sustain  a  provision  anthorizinir 
counties  to  aid,  by  their  subscriptions,  in  its  con- 
structions. Powell  V.  Supervisors,  88  Va.  707,  U  S. 
£.  Rep.  543. 

Security  for  Wa^es  and  Salaries. 

Lien  for  Enflrlnes,  Car«,  etc.— An  act  entitled,  "an 
act  to  secure  payment  of  wa^es  and  salaries  of 
-certain  employees  of  railway  and  other  transporU- 
tlon  companies."  is  not  sufficient  to  sustain  a  pro- 
vision givlnsr  a  lien  on  the  property  for  cars, 
supplies  and  ensrlnes:  belnsr  repugnant  to  §  15.  art  5 
of  the  Virginia  Constitution,  which  provides  that 
no  law  shall  embrace  more  than  one  object  which 
shall  be  expressed  in  Its  title.  Fidelity  Insurance. 
€tc.,  Co.  V.  Shenandoah,  etc.,  R.  Co.,  86  Va.  1,  9  S.  E. 
Rep.  759. 

Incorporation  of  Naviffatlon  Company— Subscription 
to  Stock  by  Counties.  -An  act  entlUed,  **an  act  to 
Incorporate  the  Little  Kanawha  Navigation  Com- 
pany," is  sufficient  to  embrace  a  provision  In  the 
body  of  the  act,  allowing-  counties  benefited 
thereby  to  subscribe  to  the  stock.  State  v.  Wirt 
Count3'  Court.  87  W.  Va.  808,  17  S.  E.  Rep.  879. 

Corporation  and  Creditors  Collecting  Unpaid  Sub- 
scriptions.—An  act  entitled,  "an  act  to  prescribe, 
the  mode  by  which  unpaid  subscriptions  to  joint 
stock  companies  may  be  recovered  by  said  com- 
panies, their  receivers  or  assifirnees."  does  not 
authorize  any  legislation  as  to  the  mode  by  which 
creditors  may  recover  such  unpaid  stock  sub- 
scriptions. Martin  v.  South  Salem  Land  Co.,  94  Va. 
£8. '<!6S.  E.  Rep.  591. 

Prevention  of  Qambiing  and  Keeping  House  for 
Same.— An  act  entitled,  "an  act  to  prevent  and 
punish  g^ambllnfif,  and  the  making,  writing  or 
selling  of  books  or  pools,  or  mutuals  on  the  result 
of  any  trotting  race  of  horses,  or  race  of  any  kind, 
or  game  of  base  ball,  "is  sufficient  to  em  brace  in  the 
body  of  the  act  a  provision  to  prevent  the  keeping 
of  a  house  for  such  betting  therein.  Lescallett  v. 
Com..  89  Va.  878, 17  S.  £.  Rep.  546. 

Enlarging  Jurisdiction  of  Court— The  title,  "an  act 
to  enlarge  the  jurisdiction  of  the  hustings  court" 
Is  sufficient  to  embrace  In  the  body  of  the  act,  a  pro- 
vision that  the  judge,  may  in  certain  cases  act  as 
j  udge  of  the  chancery  court.  Morriss  v.  Va.  I  ns.  Co. 
65  Va.  588.  8  S.  £.  Rep.  883. 

Allowing  Further  Time  for  Treasurer  to  flake  Re- 
turns and  Supplementary  Returns  of  Delinquent 
Taxes.— The  title,  "an  act  to  allow  further  time  for 
the  treasurer  of  Henrico  county  to  make  returns  of 
delinquent  taxes"  will  not  sustain  a  provision  for 
the  treasurer  of  Henrico  county  to  make  supple- 
mentary returns  of  delinquent  taxes  for  the  years, 
etc  Supervisors  of  Henrico  Co.  v.  McGruder,  84  Va. 
828,  0  S.  E.  Rep.  232. 

Two  Elections  on  Removal  of  County  Seat.— An  act 
entitled,  "an  act  to  authorize  the  qualified  voters 
of  Alexandria  county  to  vote  on  the  question  of  the 
removal  of  the  courthouse  from  Alexandria  city  to 
some  point  within  Alexandria  county"  is  not  suf- 
ficiently broad  to  sustain  provisions  In  the  act  for 
the  partition  or  sale  of  the  courthouse  and  jail 
properties  held  for  the  use  of  the  county  and  city; 
it  being  in  conflict  with  art.  6.  S  15  of  the  Con- 
stitution of  Virginia  which  provides  that  no  law  shall 
embrace  more  than  one  object  which  shall  be  ex- 
pressed In  Its  title.  Supervisors  of  Alexandria  Co. 
V.  aty  Council  of  Alexandria,  96  Va.  469, 28  S.  E.  Rep. 
882. 

Sheriff  and  Commissioner.— An  act  treating  of 
both  sheriff  and  commissioner,  who  having  certain 
duties  in  common,  is  not  repugnant  to  the  constitu- 


tion of  Virginia,  art  6,  S  16.    Com.  v.  Drewry,  16 
Gratt  1. 

Removal  of  Seat  of  Oovernment  at  Expense  of  An- 
other.—The  title,  "an  act  to  remove  the  seat  of  the 
government  temporarily  to  Wheeling"  is  sufficient 
to  sustain  a  provision  accepting  the  offer  of  certain 
citizens  to  effect,  without  cost  to  the  government, 
such  removal.    Slack  v.  Jacob,  8  W.  Va.  612. 

VII.  AMENDMENTS. 

A.  BY  IMPLICATION. 

Need  Not  Refer  to  Act  Amended.- Statutes  may 
amend  others  by  implication,  and  It  Is  not  essential 
that  they  even  refer  to  the  acts,  or  section,  which 
by  implication  they  amend.  State  v.  Cain.  8  W.  Va. 
720:  Shields  V.  Bennett,  8  W.  Va.  74;  Forqueran  v. 
Donnally,  7  W.Va.  114;  Hoganv.  Gulgon,  28  Gratt. 
706:  Pox  V.  Com..  16  Gratt.  1;  Roby  v.  Sheppard,  42 
W.  Va.  286.  26  S.  E.  Rep.  278. 

B.  BY  RESOLUTION.— A  resolution  of  the  leg- 
islature appointing  members  of  an  electoral  board 
for  a  single  county,  thereby  supplying  an  omission 
under  a  previous  act,  amending  a  section  of  the 
Code,  but  leaving  the  general  law  Intact  Is  not  an 
amendment  of  the  previous  law  In  the  sense  that  It 
must  be  re-enacted  and  published  at  length  as  re- 
quired by  art.  5,  f  15  of  the  Constitution.  Sin- 
clair V.  Young,  100  Va.  284,  40  S.  E.  Rep.  907. 

C.  REFERENCE  TO  SECTION  AMENDED.— 
When  the  title  of  an  original  act  of  the  legislature 
sufficiently  expresses  Its  object  In  the  manner 
required  by  the  constitution,  an  act  amendatory 
thereof  may,  by  Its  title,  simply  refer  to  the  section 
of  the  original  act,  which  It  Is  Intended  to  amend, 
and  this  will  be  a  sufficient  compliance  with 
S  80,  art.  6  of  the  Constitution  of  West  Virginia. 
Heath  V.  Johnson,  86  W.  Va.  728, 15  S.  E.  Rep.  980. 

D.  STATUTES  PROVIDING  REMEDY.-If  a  stat- 
ute providing  a  remedy  Is  amended  Instead  of 
repealed,  the  judgment  pronounced  In  such  proceed- 
ing must  be  according  to  the  law  as  It  then  stands. 
Jones  V.  Com.,  86  Va.  664,  tO  S.  E.  Rep.  1005;  E wing's 
Case,  5  Gratt.  701. 

Amended  Acts,  How  Read.— Where  sections  of  the 
Code  are  amended  and  re-enacted,  the  sections  as 
amended  must  be  read  In  the  room  Instead  of 
the  original  section.  Christian  v.  Taylor,  96  Va.  508, 
81  S.  E.  Rep.  904. 

Laws  In  Force  at  Time  of  Trial  Prevail.— Every  state 
may  control  the  remedies  furnished  In  her  courts, 
and  may  at  any  time  change  the  forms  of  procedure 
therein,  and  the  laws  In  force  in  that  respect  at  the 
time  of  trial  must  prevail.  Jones  v.  Com..  86  Va.  661, 
10  S.  E.  Rep.  1006:  Wilson  v.  Com.,  86  Va.  666.  10  S.  E. 
Rep.  1007. 

VIII.  PROOF. 

A.  PUBLIC— The  courts  take  Judicial  notice  of 
all  public  acts  of  the  legislature,  and  they  need  not 
be  proven.    Hart  v.  B.  &  O.  R.  R.  Co.,  6  W.  Va.  886. 

1.  Foreign.- The  usual  and  better.  If  not  the 
only  manner,  of  proving  laws  of  a  foreign  state, 
when  they  are  statutory.  Is  by  Introducing  In  evi- 
dence a  properly  authenticated  copy  of  the  statute, 
or  so  much  as  is  necessary  to  show  the  foregln  law 
on  the  point  or  points  In  controversy.  Union  Cen- 
tral Life  Ins.  Co.  v.  Pollard.  94  Va.  146,  26  S.  E.  Rep. 
481 ;  Warner  v.  Com.,  2  Va.  Cas.  96. 

B.  PRIVATE.— This  court  takes  judicial  notice  of 
all  such  acts  and  resolutions  of  the  legislature, 
though  local  an  1  private,  as  appear  to  have  been 
relied  on  In  the  court  below.  Groves  v.  Grant 
County.  42  W.  Va.  587.  26  S.  E.  Rep.  460;  Somervllle 
V.  Wlmblsh,  7  Gratt  205. 

1.  Must  Bb  Proven  When  in  Issue. —Private  laws 
or  acts  of  the  legislature.  It  seems,  must  be  proven 
when  in  issue.    Hart  v.  B.  &  O.  R.  R.  Co.,  6  W.  Va.  886. 
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IX.  INTBRPk^BTATION  AND  CONSTRUCTION. 

A.  IN  GENERAL.— Conflict  and  repug-nance  In 
statutes  should  alwa3'8  be  avoided  by  construction  If 
possible.  Jackson  v.  Kittle.  34  W.  Va.  807,  12  S.  E. 
Rep.  484:  State  v.  Scott,  M  W.  Va.  704. 15  S.  E.  Rep.  405. 

But  the  best  rule  to  arrive  at  the  meaning  of  a 
statute  Is  to  abide  by  the  words  the  lawmaker  has 
used,  so  that  no  clause,  sentence  or  word  shall  be 
superfluous,  void  or  Inslgrnlficant  Altmeyer  v. 
Caulfleld.  87  W.  Va.  847.  17  S.  E.  Rep.  400;  C.  &  O.  Ry. 
Co.  V.  Walker,  100  Va.  6©,  40  S.  E.  Rep.  688. 

General  Rales  Applicable  to  Crlmloals  as  Well  as 
Civil.— In  the  construction  of  statutes  whether  they 
are  penal  or  beneficial,  restrictiufir  or  enlarfirinsr 
the  common  law.  four  thinsrs  are  to  be  considered: 
1.  What  was  the  common  law  before  the  making  of 
the  act?  2.  What  was  the  mischief  and  defect 
asralnst  which  the  common  law  did  not  provide? 
8.  What  remedy  the  leerislature  hath  resolved  and 
appointed  to  cure  the  disease  of  the  commonwealth  ? 
4.  The  true  reason  of  the  remedy.  N.  &  W.  R.  R.  Co. 
V.  Prindle,  82  Va.  180. 

Where  Statute  Admits  of  Two  Constractions.— 
When  a  statute  admits  of  two  constructions,  the 
one  destructive  of  the  foundation  of  society,  and 
inimical  to  the  peace,  welfare  and  ffood  order  of  a 
people,  and  the  other  conducive  to  their  welfare, 
and  addlnff  durability  to  the  foundations  of  society, 
the  latter  should  be  adopted.  Offleld  v.  Davis.  100 
Va.  268.  40  S.  E.  Rep.  910. 

When  the  Meaning  of  the  Constitution  b  Clear- 
Where  the  meanlnff  of  the  constitution  is  clear,  the 
court,  if  possible,  must  erlve  the  statute  such  a  con- 
struction as  will  enable  it  to  have  effect.  Charles- 
ton, etc.,  Co.  V.  Kanawha  County.  41  W.  Va.  668,  24  S. 
E.  Rep.  1002. 

May  Be  Restricted  or  Extended. —Sututes  are 
sometimes  extended  to  cases  not  within  the  letter 
of  them,  and  cases  are  sometimes  excluded  from 
the  operation  of  statutes,  thousrh  within  the  letter. 
Brown  v.  Gates,  16  W.  Va.  166. 

Subject.  Context,  Effects  and  Consequences  to  Be 
Considered.— The  nature  of  the  subject,  the  charac- 
ter of  the  statute,  the  context,  and  the  effect  and 
consequences  must  be  reg-arded.  Altmeyer  v. 
Caulfleld,  87  W.  Va.  847,  17  S.  E.  Rep.  400. 

No  Part  to  Be  Rejected.— Courts  are  iusUfled  in 
rejecting  any  part  of  a  statute  as  unnecessary 
and  irrelevant  only  as  the  last  resort  when  it  has 
been  found  Impossible  to  ffive  effect  to  all  the  lan- 
fiTuaffe  used,  and  reach  a  rational  conclusion.  Pos- 
tal Telegraph  Co.  v.  Farmvllle,  etc.,  R.  Co.,  96  Va. 
661,  82  S.  E.  Rep.  468. 

Both  Acts  to  SUnd  If  Possible.— Where  there  are 
two  acts  on  the  same  subject,  the  rule  is  to  erlve  ef- 
fect to  both  if  possible.  State  v.  Cain.  8  W.  Va.  784: 
Harrison  v.  Allen,  Wythe  291:  Pitman  v.  Com..  2 
Rob.  800;  Warder  v.  Arell,  2  Wash.  282:  Fulkerson  v. 
Bristol,  96  Va.  1,27S.  E.  Rep.  815:  Somers  v.  Com., 
97  Va.  759,  88  S.  E.  Rep.  881. 

Particular  Intention  to  Prevail.— A  sutute  ouffht 
to  be  construed  as  a  whole,  and  each  section  should 
be  so  construed  that,  if  possible,  no  clause,  sentence 
or  word  should  be  superfluous,  void  or  insigiilflcant. 
and  where  a  general  intention  is  expressed,  and 
the  act  also  expresses  a  particular  intention,  it 
will  be  regarded  as  an  exception,  and  will  prevail. 
Baxter  v.  Wade.  89  W.  Va.  281,  19  S.  E.  Rep.  404; 
Jackson  v.  Kittle.  84  W.  Va.  207. 12  S.  E.  Rep.  484. 

No  Part  to  Be  Superfluous  or  Insignificant.— in  in- 
terpreting- a  statute,  it  should  be  so  construed, 
thatlf  it  can  be  prevented,  no  clause,  sentence  or 
word  shall  be  superfluous  or  insiflmiflcant,  and  in 
construinflT  a  proviso  or  exception  contained  in 
the  statute,  the  same  rule  should  be  applied.  Ar- 
firand  Ref.  Co.  v.  Qtilnn,  89  W.  Va.  585,  20  S.  E.  Rep. 


576;  Jackson  v.  Kittle,  84  W.  Va.  207.  12  S.  E.  Rep. 
484;  Baxter  v.  Wade,  89  W.  Va.  281,  19  S.  E.  Rep.  404: 
Bank  v.  County  Court,  86  W.  Va.  841,  16  S.  E.  Rep.  78; 
Elliot  V  Lyell.  8  Call  269. 

One  Word  Not  to  Be  Substituted  for  Another. -In 
construing  a  statute  we  are  not  at  liberty,  where 
the  lauffuaffe  Is  free  from  ambiguity,  to  substitute 
one  word  for  another,  and  thereby  chancre  and  re- 
verse the  express  lanfiruasre  of  the  act;  yet  it  is  a 
settled  rule  of  construction  to  construe  words  used 
by  the  lesrislature  in  such  manner  as  will  advance 
the  intention,  prevent  Inconvenience,  and  avoid 
conflict  with  settled  policy.  SUte  v.  Scott.  86  W. 
Va.  704,  16  S.  E.  Rep.  405. 

Rule  in  Construlnir  Code.— In  construing-  the 
Code,  the  rule  of  construction  is  that  the  old  law  is 
not  intended  to  be  altered  unless  such  Intention 
plainly  appears.  Parramore  v.  Taylor,  11  Gratt 
220;  Davis  v.  Com.,  17  Gratt  617;  Com.  v.  Maclin,  3 
Lelffh  809;  Owners  of  Steamboat  Wenonah  v.  Bran- 
don, 21  Gratt  685. 

Intent  Paramount  to  Letter.— Statutes  must  be  in- 
terpreted accordingr  to  the  Intent  and  meaning-,  and 
not  always  according  to  the  letter.  Bank  v.  Mercer 
County.  86  W.  Va.  841,  15  S.  E.  Rep.  78, 

And  the  real  Intention  of  the  lesrislature  Is  the 
thincT  to  be  ascertained.  Railroad  Co.  v.  Alexan- 
dria. 17  Gratt  176. 

Popular  Import-The  popular  received  Import  of 
words  furnishes  the  general  rule  for  the  interpre- 
tation of  public  as  well  as  private  laws.  Postal 
Telegraph  Cable  Co.  v.  N.  &  W.  R.  R.  Co.,  88  Va. 
925,  14  S.  E.  Rep.  808;  Daniel  v.  Sims.  49  W.  Va.  554. 
89  S.  E.  Rep.  690;  N.  &  W.  R.  R.  v.  Prindle,  8S  Va. 
180;  Slack  v.  Jacob.  8  W.  Va.  618;  Altmeyer  v.  Caul- 
fleld, ff7  W.  Va.  847,  17  S.  E.  Rep.  409. 

But  where  the  languafire  is  free  from  amblgruity, 
and  the  intention  plainly  manifested  by  it,  there  is 
no  room  for  construction.  Price  v.  Harrison,  81 
Gratt  118. 

Where  Validity  Is  the  Question.— Whenever  an  act 
of  the  legrislature  can  be  so  construed  as  to  avoid 
conflict  with  the  constitution,  and  grive  it  force  of 
law,  such  Construction  will  be  adopted  by  the 
courts.  State  v.  Workman,  85  W.  Va.  867.  14  S.  E. 
Rep.  10;  Peel  Splint  Coal  Co.  v.  State,  86  W.  Va.  8P2, 
15 S.  E.  Rep.  1004:  Charleston,  etc.,  Co.  v.  Kanawha 
County.  41  W.  Va.  658,  24  S.  E.  Rep.  1008;  Bridges  v. 
Shallcross,  6  W.  Va.  574;  Osbum  v.  Staley,  5  W.  Va. 
85;  Slack  v.  Jacob,  8  W.  Va.  612. 

May  Be  Applicable  to  Cases  Arising  In  the  Pntore.- 
Althougrh  words  of  a  statute  are  broad  enough  in 
their  literal  Intent  to  comprehend  existing  cases 
they  must  be  construed  as  applicable  to  cases  aris- 
ing thereafter  unless  a  contrary  Intention  appear. 
Campbell  v.  Nonpareil,  etc.,  Co..  76  Va.  292. 

Construction  Should  Be  Favorable  to  Validity.— It  Is 
the  duty  of  the  court  to  uphold  a  statute  when  the 
conflict  between  it  and  the  constitution  is  not  clear, 
and  the  implication  which  must  always  exist  that 
no  violation  has  been  Intended  by  the  legislature 
may  require.  In  some  cases,  where  the  meaning  of 
the  constitution  is  in  doubt,  to  lean  in  favor  of  such 
a  construction  of  the  statute  as  might  not  at  first 
view  seem  most  obvious  and  natural.  Where  the 
meaning  of  the  constitution  is  clear,  the  court  if 
possible,  must  give  the  statute  such  a  construction 
as  will  enable  it  to  have  effect  Slack  v.  Jacob,  8  W. 
Va.  612;  Peel  Splint  Coal  Co.  v.  SUte,86  W.  Va.  802, 15 
S.  E.  Rep.  1004:  Eyre  v.  Jacob.  14  Gratt  422;  Sharpe 
V.  Robertson,  6  Gratt  618;  Osburn  v.  SUley.  6  W.  Va. 
86. 

Offldal  Terms.— Where  a  statute  fixing  the  dura- 
tion of  an  official  term  is  ambiguous,  it  must  be  con- 
strued so  as  to  limit  the  term  to  the  shortest  period. 
Smith  V.  Bryan,  100  Va.  206, 40  S.  E.  Rep.  658. 


544 


Kot«  ON 

Bxpediency  Not  a  Qnestloil  for  the  Court.— The 
expediency  or  Inexpediency  of  an  act  is  a  question 
for  the  lesrlslatare  and  not  for  courts.  Slack  r. 
Jacob.  8  W.  Va.  613;  Prison  Asso.  of  Va.  v.  Ashby.  98 
Va.  667.  25  S.  E.  Rep.  8^3:  Peel  Splint  Coal  Co.  v.  State. 
36  W.  Va.  802. 15  S.  E.  Rep.  1004:  Charleston,  etc..  Co. 
T.  Kanawha  County.  41  W.  Va.  658,  24  S.  E.  1006; 
Lusher  v.  Scltes,  4  W.  Va.  11. 

Province  of  Court  and  Leflrlilatnre.— It  Is  the  prov- 
ince of  courts  to  decide  what  the  law  is.  and  deter- 
mine its  application  to  parUcular  facts  in  the  deci- 
sion of  causes;  the  province  of  the  legislature  is  to 
declare  what  the  law  shall  be  in  the  future.  Shep- 
hard  t.  Wheeling,  80  W.  Va.  479.  4  S.  E.  Rep.  635. 

Intent  to  Be  SMbstantially  Pollovved.— When  the 
legislative  intent  can  be  discovered  it  should  be  fol- 
lowed with  reason  and  discretion,  thousrh  such  con- 
struction seem  contrary  to  the  letter  when  the 
words  are  obscure.  Postal  Telegraph  Cable  Co.  v. 
N.  &  W.  R.  R.  Co..  88  Va.  925. 14  S.  E.  Rep.  80S. 

Extension  and  Restriction  as  to  Letter.— Statutes  are 
sometimes  extended  to  cases  not  within  the  letter 
of  them;  and  cases  are  sometimes  excluded  from 
the  operation  of  statutes,  thoug-h  within  the  letter; 
on  the  principal  that  what  is  within  the  intention  of 
the  makers  of  the  statute  is  within  the  statute, 
thouffh  not  within  the  letter;  and  that  what  is  not 
vrithin  the  intention  of  the  maker  is  not  within  the 
statute;  it  being- an  acknowledged  rule  in  the  con- 
struction of  statutes,  that  the  intention  of  the 
makers  ougrht  to  be  regarded.  Brown  v.  Qates,  16 
W.  Va.  181;  Chalmers  v.  Funk,  76  Va.  728;  Brown  v. 
Gates,  15  W.  Va.  165. 

Some  Degree  of  Implication  May  Be  Used.— The  spirit 
as  well  as  the  letter  of  a  statute  must  be  respected, 
and  when  the  whole  context  of  the  law  demon- 
strates a  particular  intent  in  the  legislature  to  ef- 
fect a  certain  purpose,  some  decree  of  implication 
may  be  called  to  aid  the  intent.  Gas  Co.  v.  Wheel- 
in  sr.  8  W.  Va.  820. 

B.  OBJECT.— In  the  interpretation  of  statutes,  the 
primary  object  is  to  ascertain  the  Intention  of  the 
lawmakers,  and  to  give  that  intention  effect, 
although  the  construction  may  not  be  in  conformity 
with  the  letter  of  the  law.  Chalmers  v.  Funk,  76 
Va.721;  Forqueran  v.  Donnally.  7  W.  Va.  114:  Smith 
V.  Bl-yan.  100  Va.  199,  40  S.  E.  Rep.  652. 

And  no  law  will  be  construed  to  defeat  the  leerisla- 
tive  intention  but  to  carry  it  out  Phillips  v.  Com.. 
19Gratt  485. 

C.  WHERE  MEANING  IS  AMBIGUOUS.— When 
the  words  of  a  statute  are  not  explicit,  the  intention 
is  to  be  collected  from  the  context,  from  the  occa- 
sion and  necessity  of  the  law,  from  the  mischief  felt 
and  the  remedy  In  view;  and  the  Intention  is  to  be 
taken  or  presumed  accordingr  to  what  is  consonant 
with  reason  and  ffood  discretion.  Offleld  v.  Davis, 
100  Va.  257.  40  S.  £.  Rep.  910. 

D.  MEANS  OF  LEARNING  INTENT. 

1.  CONTBXT.— A  safe  and  established  rule  in  the 
construction  of  statutes  is,  that  the  intention  of 
the  law  srlver  and  the  meaning-  of  the  law  are  to  be 
discovered  and  deduced  from  a  view  of  the  whole, 
and  of  every  part  taken  and  compared  together. 
Fox  V.  Com.,  16  Gratt.  10;  Postal  Telegraph  Co.  v. 
Farmville,  etc.,  R.  Co.,  96  Va.  661,  32  S.  E.  Rep.  468; 
Gas  Co.  V.  Wheeling,  8  W.  Va.  320;  Offleld  v.  Davis. 
100  Va.  257,  40  S.  IS.  Rep.  910. 

Words,  Subject  Matter  and  Purpose.— In  the 
construction  of  statutes,  regard  should  be  had  not 
only  to  the  literal  sense  of  the  words,  but  also  to 
the  context  in  which  they  stand,  the  subject 
matter,  and  the  purpose  and  reason  of  the  law. 
Railroad  Co.  v.  Alexandria,  17  Gratt.  176. 

2.  Statutbs  in  Pabi  MATBBiA.—The  intention 
of  the  legislature    may    be   found  from    the  act 
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Itself,  from  other  acts  in  pari  materia,  and  some- 
times from  the  cause  or  necessity  of  the  statute; 
and,  whenever  the  Intent  can  be  discovered.  It 
should  be  followed  with  reason  and  discretion, 
thousrh  such  construction  seem  contrary  to  tbe 
letter  of  the  statute.  This  is  the  rule  where  the 
words  of  the  statute  are  obscure.  Bank  v.  Mercer 
Co..  88  W.  Va.  841.  15  S.  E.  Rep.  78;  Postal  Telegraph 
Cable  Co.  v.  N.  &  W.  R.  R.  Co..  88  Va.  925.  14  S.  E. 
Rep.  803;  Offleld  v.  Davis.  100  Va.  257,  40  S.  E.  Rep. 
910;  Curran  v.  Owens.  15  W.  Va.  208;  Anable  v. 
Com.,  24  GratL  563;  Daniel  v.  Simms.49  W.  Va.  554, 
89  S.  E.  Rep.  690;  Forqueran  v.  Donnally,  7  W.  Va. 
114. 

Statutes  Re-Enacted  flay  Be  Considered.— Where  an 
act  of  the  lesrislature  Is  repealed  and  Is  re-enacted 
with  some  changes  at  the  same  time,  both  statutes 
may  properly  be  taken  into  consideration  in  giv- 
ing a  construction  to  the  latter;  but  the  act  re- 
pealed has  no  force  whatever,  only  so  far  as  it 
is  continued  in  force  by  saving  clauses  and  excep- 
tions.   Curran  v.  Owens.  15  W.  Va.  280. 

8.  Purpose  and  Object. 

Suppress  niachlef  and  Advance  Remedy.— It  is  the 
duty  of  the  court  at  all  times  to  so  construe  the 
law  as  to  suppress  the  mischief  and  advance 
ttie  remedy.  N.  &  W.  R.  R.  Co.  v.  Prlndle.  82  Va. 
130;  State  v.  Scott,  36  W.  Va.704, 15  S.  E.  Rep.  405. 

Effects  and  Con»equences.— The  nature  of  the  sub- 
ject, the  character  of  the  statute,  the  context  and 
the  effects  and  consequences  must  be  regarded. 
Altmeyer  v.  Caulfleld,  37  W.  Va.  847,  17  S.  E.  Rep. 
409. 

rioving  Cause.— The  cause  which  moved  the  legis- 
lature in  the  enactment  of  a  statute  should  always 
be  considered  in  the  construction  of  it.  Altmeyer 
V.  Caulfleld,  87  W.  Va.  847,  17  S.  E.  Rep.  409;  Fox  v. 
Com..  16  Gratt.  10. 

4.  Subject  Matter.— The  nature  of  the  subject, 
the  character  of  the  statute,  the  context,  and  the 
effects  and  consequences  must  be  regarded. 
Altmeyer  v.  Caulfleld,  37  W.  Va.  847,  17  S.  E.  Rep. 
409. 

a.  Technical  Word*.— Words  of  known  legal  impor- 
aretobe  considered  as  having  been  used  in  their 
technical  sense,  or  according  to  their  strict  accept 
tation,  unless  there  appear  a  manifest  intention 
of  using  them  in  their  popular  sense.  Price  v. 
Harrison,  81  Gratt,  118. 

6.  Popular  Meaning.— The  popular  or  received 
import  of  words  furnished  the  general  rule  for  the 
interpretation  of  public  laws,  as  well  as  of  private 
and  social  transactions.  Daniel  v.  Simms.  49  W. 
Va.  564.  89  S.  E.  Rep.  690;  Postal  Telegraph  Cable 
Co.  V.  N.  &  W.  R.  R.  Co..  88  Va.  926.  14  S.  E.  Rep. 
808;  N.  &  W.  R.  R.  Co.  v.  Prlndle,  82  Va.  180;  Slack 
V.  Jacob,  8  W.  Va.  613;  Altmeyer  v.  Caulfleld,  87 
W.  Va.  874,  17  S.  E.  Rep.  409;.  Price  v.  Harrison,  81 
Gratt  118. 

Relying  on  Plain  Words  Safer.— There  is  always 
danger  in  giving  effect  to  what  is  called  the  equity 
of  a  statute:  it  is  much  safer  and  better  to  rely  on 
and  abide  by  the  plain  words,  although  the  legisla- 
ture might  have  provided  for  other  cases,  had 
their  attention  been  directed  to  them.  Price  v. 
Harrison.  81  Gratt  118. 

(I)  May  Be  Restricted.— The  real  purpose  and 
Intention  of  the  legislature  is  the  thing  to  be  ascer- 
tained in  the  construction  of  statutes,  and  to 
effect  this  the  general  meaning  of  the  word  may 
be  restricted.  O.  &  A.  R.  Co.  v.  City  Council  of 
Alexandria,  17  Gratt  176. 

E.  AIDS  TO  CONSTRUCTION. 

1.  Preamble.— The  preamble  may  be  consulted 
in  some  cases  to  ascertain  the  intentions  of  the 
legislature.    But  it  is  chiefly  from  the  main  body 
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the  purview  of  the  act  that  the  will  of  the  legis- 
lature is  to  be  learned:  when  this  is  clear  and 
express,  the  preamble  will  not  avail  to  contradict 
It.    Slack  V.  Jacob.  8  W.  Va.  613. 

Bat  a  preamble  cannot  enlarge  the  scope  of  a 
statute.    Com.  v.  Smith.  76  Va.  477. 

2.  Prior  Construotions.— When  words  in  a  stat- 
ute have  acquired,  through  judicial  interpretation 
a  well-understood  lecrislative  meaning,  it  is  to  be 
presumed,  they  were  used  in  that  sense  in  a  subse- 
quent statute  on  the  same  subject,  unless  the  con- 
trary appears.  Daniel  v.  Simms.  49  W.  Va.  664,  89 
S.  £.  Rep.  690. 

Andent  Statutes.— Constructions  of  ancient  stat- 
utes which  have  been  regarded  as  precedents 
should  not  be  disturbed.    Com.  v.  Posey.  4  Call  109. 

Effects  of  Lapse  of  Time.— Where  a  sutute  is  of 
doubtful  import  a  court  will  consider  the  construc- 
tion put  upon  the  act  when  it  first  came  into  opera- 
tion, and  that  construction,  after  an  elapse  of 
time,  without  changre  either  by  the  legislature  or 
Judicial  decision,  will  be  reg-ardedas  the  correct 
construction.  Smith  v.  Bryan,  100  Va.  204,  40  S.  E. 
Rep.  662. 

a.  By  Those  Charged  with  Execution.— Tht  con- 
struction g-iven  to  a  statute  by  those  charg-ed  with 
the  duty  of  executing  it  ousrht  not  to  be  overruled 
without  coflrent  reasons.  Daniel  v.  Simms,  49  W. 
Va.  664.  89  S.  E.  Rep.  090:  Smith  v.  Bryan.  100  Va. 
204.  40  S.  E.  Rep.  662. 

8.  Foreign  Constructions.— That  in  the  inter- 
pretation of  the  statutes  of  another  state,  this 
court  will  adopt  the  construction  given  to  such 
statutes  by  the  highest  Judicial  tribunal  of  such 
state,  unless  the  same  be  in  contravention  of  the 
constitution  of  the  United  States.  Nimick  v. 
Mingo  Iron  Works,  25  W.  Va.  186. 

Bnffllsh  Coiwtructloas.— Whenever  the  legislature 
uses  a  term  without  deflniuflr  it,  which  is  well 
known  in  the  English  law,  and  these  have  a  definite 
appropriate  meaning  affixed  to  it.  they  must  be 
supposed  to  use  it  in  the  sense  in  which  it  is  used 
in  the  Ensrlish  law.  N.  &  W.  R.  R.  Co.  v.  Prindle, 
82  Va.  180. 

4.  USAGB  AND  CONTEMPORANEOUS  CONSTRUCTIONS. 

—Contemporaneous  construction  and  official  usare 
for  a  loufiT  period  by  persons  charged  with  the 
administration  of  the  law  have  always  been  re- 
garded as  leeritimate  aids  in  the  construction  of 
statutes.  Smith  V.  Bryan,  100  Va.  204.  40S.  E.  Rep. 
662. 

In  Ateence  of  AmMiralty.— Althousrh  a  custom  or 
usage  may  be  invoked  to  interpret  a  statute,  yet 
where  there  is  no  doubt  or  ambiguity  it  cannot  be 
resorted  to,  to  contradict  what  is  plain,  or  to 
control,  vary  or  add  to,  or  diminish  what  is  ex- 
pressed in  formal  and  deliberate  terms.  Delaplane 
V.  Crenshaw,  16  Gratt.  457. 

Declarations  of  Draftsman  Inadmissible.  —  The 
meaning  of  a  statute  should  be  arrived  at  from  its 
own  langnasre  and  not  from  the  declaration  of 
the  draftsman.  City  of  Richmond  v.  Supervisors, 
88  Va.  204.  2  S.  E.  Rep.  26;  Walker  v.  Bogrffess,  41 
W.  Va.  688,  28  S.  E.  Rep.  660. 

6.  Former  Statutes.- All  former  statutes  on  the 
same  subject,  whether  repealed  or  unrepealed, 
may  be  considered  in  constmiuflr  provisions  that 
remain  in  force:  and  a  repealed  section  which  de- 
fines a  term  does  not  change  the  meanitag-  of  the 
term  when  found  elsewhere  in  the  original  connec- 
tion, and  the  section  repealed  may  be  referred  to, 
to  determine  the  meaninsr  of  such  terms.  Daniel  v. 
Simms.  49  W.  Va.  554.  89  S.  E.  Rep.  690. 

6.  Common  Law.— It  has  been  held  that  statutes 
are  to  be  interpreted  with  reference  to  the  com- 
mon law  in  force  at  the  time  of  their  passage  ex- 


cept where  the  stotute  itself.  Of  the  courts  have 
otherwise    determined.    N.    &   W.    R.   R.    Co.    v. 
Prindle,  82  Va.  180. 
F.  PRESUMPTIONS. 

1.  Against  Undue  Exercise  of  Power.— 
Where  two  constructions  may  be  put  on  a  statute, 
one  of  which  is  clearly  within  the  leerislative  power 
and  the  other  beyond  it.  the  legislature  will  be  held 
to  have  intended  to  do  what  it  had  a  risrht  to 
do,  and  not  that  which  was  beyond  its  power.  Mar- 
tin V.  South  Salem  Land  Co.,  94  Va.  28,  26  S.  E.  Rep. 
501. 

a.  In  Favor  of  Validitv.—The  presumption  is  in 
favor  of  the  constitutionality  of  a  statute,  and  the 
courts  should  irlve  the  statute  effect,  unless  it  is 
clearly  unconstitntionaL  Charleston,  etc.,  Co.  v. 
Kanawha  County,  41  W.  Va.  658.  24  S.  E.  Rep.  1002: 
Bridges  v.  Shallcross,  6  W.  Va.  562:  Osbum  v.  Sta- 
ley,  5  W.  Va.  85. 

2.  Against  Fraudulent  Intent  on  Part  or 
Legislature.— Courts  will  not  presume  fraudulent 
intent  and  corrupt  purpose  on  the  part  of  the  leg- 
islature, but  will  presume  the  contrary.  Slack  v. 
Jacob,  8  W.  Va.  618. 

8.  Against  Change. 

a.  Common  Law.— The  common  law  Is  not  presumed 
to  be  changed  unless  the  Intention  to  do  so  clearly 
appears  in  the  statute.  Davis  v.  Com..  17  Qratt.  617: 
Com.  V.  Maclin,  8  Leisrh  809. 

b.  Statutes.— Where  the  law  antecedently  to  the 
revision  was  settled,  either  by  clear  expressions  in 
the  statutes,  or  adjudications  on  them,  the  mere 
change  of  phraseology  shall  not  be  deemed  or  con- 
strued a  change  of  the  law,  unless  such  phrase- 
ology evidently  purports  an  intention  in  the  legis- 
lature to  work  a  change.  Parramore  v.  Taylor.  11 
Gratt.  243:  Brown  v.  Randolph  County  Court,  45  W. 
Va.  827,  82  S.  E.  Rep.  166. 

Host  Be  in  Express  Words.- Whatever  apparent 
inconsistencies  may  appear  in  the  declarations  of 
learislative  will,  yet  it  is  not  decent  to  presume  that 
they  would  change  their  mind  on  the  subject,  with- 
out sayiuff  so  in  express  terms.  Warder  v.  Arell.  2 
Wash.  288. 

Protection  of  Life,  Liberty  and  Character.— The 
courts  should  not  impute  to  the  legislature  an  in- 
tention to  chancre  a  rule  of  common  law  which  has 
received  a  ffreat  many  solemn  sanctions,  without 
the  clearest  evidence  of  such  intention:  especially 
when  it  was  established  for  the  protection  of  life, 
liberty  and  character.  Matthews  v.  Com.,  18  Gratt. 
989. 

4.  In  Favor  of  Sanction  of  Former  Construc- 
tion BY  Legislature.— Where  a  statute  has  been 
construed  by  the  courts,  and  is  then  re-enacted  by 
the  legislature,  the  construction  fflven  to  it  is  pre- 
sumed to  be  eanctioned  by  the  legislature,  and 
thenceforth  becomes  obligatory  upon  the  courts. 
Mauffus  V.  McClelland.  98  Va.  786,  29  S.  E.  Rep.  864: 
Anable's  Case,  24  Gratt  568. 

5.  Against  Superfluous  Words.— It  Is  not  pre- 
sumed that  the  legislature  intends  any  part  of  a 
statute  to  be  without  meaning',  and  all  statutes  in 
x>uri  materia  are  to  be  read  and  construed  together 
as  if  they  form  a  part  of  the  same  statute,  and 
were  enacted  at  the  same  time.  Postal  Telegraph 
Cable  Co.  v.  N.  &  W.  R.  R.  Co.,  88  Va.  926,  14  S.  E. 
Rep.  808. 

6.  In  Favor  of  Ordinary  Acceptation.— When 
a  law  is  plain  and  unambisruous,  whether  expressed 
in  general  or  limited  terms,  the  lesrislature  shall 
be  presumed  to  mean  what  they  have  plainly 
expressed,  and  no  room  is  left  for  construction. 
Johnson  v.  Mann,  77  Va.  265. 

7.  In  Favor  of  Statute  Having  Some,  Rather 
than  No  Effect.— It  is  always    to  be  presumed 


546 


Note  on  Statutes. 


6  RAND. 


<that  the  lefflslatnre  desifirned  the  statnte  to  take 
effect,  and  not  be  a  nullity.  Peel  Splint  Ckjal  Co. 
T.  State.  M  W.  Va.  802.  16  S.  E.  Rep.  1000:  Slack  v. 
Jacob.  8  W.  Va.  612. 

8.  Against  iNjusTicaB.— Where  there  is  no  ex- 
press indication  of  lefirislatlve  intention,  it  is  not 
to  be  presumed  that  it  was  intended  by  any  new 
enactment  to  arrest  the  regular  prosecution  of 
process  essentially  remedial,  and  take  away  the 
riffht  acquired  under  it  Curran  v.  Owens.  15  W. 
Va.a08. 

9.  Against  Dischabob  or  Public  Rights.— It  is 
a  settled  rule  of  construction  that  the  state  is  not 
to  be  presumed  to  have  discharged  the  public 
rifirhts  without  express  declaration  or  manifest 
Intention  to  that  effect  Bennett  v.  McWhorter, 
2  W.  Va.  441. 

G.  STRICT  CONSTRUCTION. 

1.  Stattjtbs,  Pbnal.— Penal  statutes  must  be 
construed  strictly.  Hall  v.  N.  &  W.  R.  Co.,  44  W. 
Va.  86,  28  S.  E.  Rep.  764;  Davis  v.  Com..  ITGratt. 
6\7;  Com.  v.  Maclin.  8  Leisrh  809;  State  v.  Beasley. 
21  W.  Va.  777. 

Revenue  Laws.— Revenue  laws  are  neither  reme- 
dial statutes  nor  laws  founded  on  any  public 
policy  and  are  not  liberally  construed.  Combined 
Saw,  etc..  Co.  v.  Flournoy.  88  Va.  1029,  14  S.  E.  Rep. 
■976:  Harris  v.  Com..  81  Va.  240;  Lescallett  v.  Com., 
89  Va.  878. 17  S.  E.  Rep.  546. 

2.  Of  Ljmitations  as  Applhd  to  Cbimbs.— The 
statute  of  limitations  as  applied  to  crimes  comes 
wl  thin  the  sreneral  rule  of  strict  construction.  State 
V.  Beasley.  21  W.  Va.  777. 

8.  In  Dbsogation  of  Common  Right.— Powers  in 
deroflration  of  common  rlsrbt  are  to  be  strictly 
construed.  Richmond  v.  Daniel,  14  Gratt  886;  Harri- 
son V.  Leach,  4  W.  Va.  883;  Harrison  v.  Smith. 
4  W.  Va.  97:  Pendleton  v.  Barton.  4  W.  Va.  496; 
Richardson  v.  N.  &  W.  R.  Co..  87  W.  Va.  641.  17  S. 
E.  Rep.  196:  McGufirin  v.  Ohio  River  R.  Co..  88  W. 
Va.  68.  10  S.  E.  Rep.  36;  State  v.  Elk  Island  Boom 
Co..  41  W.  Va.  796.  24  S.  E.  Rep.  590;  Delaplane  v. 
Crenshaw,  15  Gratt  457. 

Naked  Powers  In  Deroffstion  of  Rljrhts  off  Indl. 
vldnals.— Where  a  naked  power  is  conferred  by  stat- 
ute to  an  officer  or  other  person,  that  power  must 
be  strictly  pursued,  especially,  if  by  the  exercise 
of  such  power  the  estates  or  rights  of  others  may 
be  forfeited  or  lost  Holly  River  Coal  Co.  v.  Howell. 
Sa  W.  Va.  489, 15  S.  £.  Rep.  214. 

Where  Anblirulty  Exists.— In  statutes  imposing- 
a  burden  on  the  public  where  there  is  ambiguity, 
the  law  should  be  construed  strictly  and  in  their 
favor.  Foxv.  Com.,  16  Gratt  11;  Com.  v.  R.  &  P.  R. 
R.  Co..  81  Va.  856. 

4.  In  Dbrogation  of  Common  Law.— Statutes  in 
derogation  of  common  law  should  not  be  enlarged 
in  Its  operation  by  construction  beyond  its  express 
terms.  Harrison  v.  L«each,  4  W.  Va.  883;  Davis  v. 
Com..  17  Gratt  617. 

5.  Delegating  Po^ibrs.- Statutes  delefiratiufir 
powers,  as  the  right  of  condemnation  are  to  be 
strictly  construed  in  every  particular.  Adams  v. 
Clarksburg.  28  W.  Va.  208. 

Implied  WheoiNecassarlly  Incident.— Authority  dele- 
gated by  the  legislature  must  be  in  terms,  and  is  to 
be  construed  strictly,  and  is  never  to  be  implied 
unless  necessarily  incident  to  the  powers  expressly 
delegated.    Peters  v.  Lynchburg,  76  Va.  927. 

eminent  Donaln.— AH  grants  of  ip^wer  by  legisla- 
ture are  to  be  strictly  construed,  and  this  is  espe- 
cially true  with  respect  to  the  power  of  eminent 
domain.  C.  &  O.  R.  R.  Co.  v.  Walker.  100  Va.  69,  40  S. 
E.  Rep.  638. 

6.  Giving  Exclusitb  Rights.— Exclusive  rights  to 
public  franchises  are  not  favored,  and  whenever 


they  are  granted  they  will  be  construed  strictly 
and  in  favor  of  the  public.  Parkersburg  Gas  Co.  v. 
Parkersburg,  80  W.  Va.  485,  4  S.  E.  Rep.  660. 

7.  Exempting  from  Liabilitt.— Though  it  Is  true 
that  laws  conferring  the  power  of  taxation  upon 
municipal  corporations  are  to  be  construed  strictly, 
it  is  also  true  that  exemptions  from  taxation  are  to 
be  construed  strictly:  and  where  the  power  has 
once  been  conferred,  it  is  not  to  be  crippled  or  de- 
stroyed by  strained  interpretations  of  subsequent 
laws.  O.  &  A.  R.  R.  Co.  V.  City  Council  of  Alexandria, 
17  Gratt  176. 

8.  Creating  Liabilitibs.- It  is  a  well-settled  rule 
of  law.  that  every  charge  upon  the  citizen  must  be 
imposed  by  clear  and  unambiguous  language.  Fox 
V.Cora..  16  Gratt  10. 

9.  Imposing  Taxes.- Statutes  levying  duties  or 
taxes  upon  subjects  or  citizens  to  be  construed  most 
strongly  against  the  government  and  their  provi- 
sions are  not  to  be  extended,  by  implication,  beyond 
the  clear  import  of  the  language  u.sed.  Combined 
Saw.  etc.,  Co.  v.  Flournoy.  88  Va.  1029,  14  S.  E.  Rep. 
976;  Schoolfleld  v.  Lynchburg.  78  Va.  866;  City  of 
Richmond  v.  Daniel,  14  Gratt  886;  Railroad  Co.  v. 
Alexandria,  17  Gratt  176. 

la  Imposing  Restrictions  on  Tradb.— Statutes 
which  impose  restrictions  upon  trade  or  common 
occupation,  or  which  levy  an  excise  or  tax  upon 
them,  must  be  construed  strictly.  Combined  Saw. 
etc.,  Co.  V.  Flournoy.  88  Va.  1029. 14  S.  E.  Rep.  976. 

11.  Charters.— The  general  rule  is  that  charters 
should  be  strictly  construed.  City  of  Richmond  v. 
Daniel.  14  Gratt  885w 

H.  LIBERAL  CONSTRUCTION. 

1.  RBMEDiAii  Statutes.— Remedial  statutes  must 
under  the  rule  for  construing  such  statutes  be  con- 
strued largely  and  beneficially,  so  as  to  suppress 
the  mischief  and  advance  the  remedy.  State  v. 
Beasley.  81  W.  Va.  777;  Price  v.  Harrison.  81  Gratt 
114. 

a.  General  Bules.—l.  The  laws  against  gaming  are 
to  be  construed  as  remedial  laws.  2.  Such  con- 
struction shall  be  made  as  will  give  effect  to  the 
legislative  intent  and  not  defeat  it  8.  The  con- 
struction shall  be.  as  nearly  as  possible,  in  conform- 
ity with  the  principles  of  the  common  law.  4.  If 
it  be  possible  a  reasonable  construction  shall  be 
made,  and  a  reasonable  and  lawful  intent  imputed, 
rather  than  one  unreasonable  and  unlawful.  5.  All 
laws  are,  or  ought  to  be,  prospective  in  their  action. 
Retrospective  laws  are  odious,  and  never  presumed 
to  be  intended,  unless  by  inevitable  construction. 
And  ex  vott  facto  laws  are  void.  All  laws  in  pari 
materia  should  be  considered  together.  Pitman  v. 
Commonwealth,  2  Rob.  808. 

d.  Seoietration  Statutes,  as  Regards  TTrWin^f. —Reg- 
istration statutes,  as  regards  writings,  are  reme- 
dial laws  and  should  be  construed  liberally. 
Janes ville,  etc.,  Co.  v.  Boyd,  85  W.  Va.  240,  18  S.  E. 
Rep.  881. 

e.  Statutee  of  Jeo/aU8.—The  statute  of  jeofails  as 
regards  clerical  errors  is  remedial  and  should 
be  construed  liberally.  Davis  v.  Com.,  16  Gratt 
184. 

2.  TiTLB  OF  Statutes.— The  language  in  the  title 
of  a  statute  should  be  construed  in  its  most  compre- 
hensive sense.  Shields  v.  Bennett  8  W.  Va.  74; 
State  V.  Mines,  88  W.  Va.  125, 18  8.  E.  Rep.  470. 

8.  Allowing  Redemptions.- Statutes  allowing  re- 
demption of  lands  sold  for  taxes  must  be  liberally 
construed  in  favor  of  persons  entitled  to  redeem. 
Poling  V.  Parsons.  88  W.  Va.  80. 18  S.  E.  Rep.  879. 

4.  Against  Fraud.— Statutes  enacted  for  the 
suppression  of  fraud  should  receive  a  liberal  con- 
struction.   Fitzhugh  V.  Anderson,  2  Hen.  &  M.  889. 
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I.  EXCEPTIONAL  CONSTRUCTIONS. 

1.  CoRBBcnoN  or  Errors.— When  one  word  has 
been  erroneously  used  for  another,  or  a  word 
omitted,  and  the  context  affords  the  means  of  cor- 
rection, the  proper  word  will  be  deemed  substi- 
tuted or  supplied.  Hutchinffs  t.  Commercial  iBank, 
91  Va.  68,  20  S.  E.  Rep.  950. 

Mistake  Leadlnir  to  Different  Conclusloii.— A  stat- 
ute will  be  construed  according  to  its  obvious  in- 
tention, thouffh  the'  collocation  of  the  different 
branches  of  the  provision  are  so  arransred.  by  mis- 
take, as  to  lead  to  a  different  conclusion.  Mat- 
thews V.  Hom.,  18  Gratt.  989. 

a.  Error  in  Arranaement.— Where  by  mistake, 
words  of  a  statute  are  arraniired  out  of  their  regu- 
lar order,  the  court  may  con.strue  them  as  If  the  ar- 
rangement was  correct  Matthews  v.  Com.,  18 
Gratt  989. 

b.  Erroneout  Reference.— Where  a  statute  amend- 
ing a  section  of  a  given  chapter  of  the  Code  refers 
to  the  section  by  the  wrong  number,  and  it  is  mani- 
fest from  the  title  and  body  of  the  statute  that  an- 
other section  was  intended  to  be  amended,  the 
error  as  to  the  number  of  the  section  will  be  disre- 
garded, and  the  sutute  will  be  applied  to  amend 
the  proper  section.  SUte  v.  Cross,  44  W.  Va.  815, 
29  S.  E.  Rep.  527. 

2.  iNTBBPOLATioNS.— In  Order  to  enable  a  court  to 
insert  in  a  statute  omitted  words,  the  intent  thus  to 
have  it  read  must  be  plainly  deducible  from  other 
parts  of  the  statute  Hutchings  v.  Commercial 
Bank.  91  Va.  74,  S.  E.  Rep.  950. 

a.  Muit  Be  Necessary— Courts  cannot,  by  construc- 
tion, interpolate  into  statutes,  words  which  do  not 
appear  there,  when  such  interpolation  is  not  plainly 
deducible  from  the  context  or  other  portions  of  the 
act,  and  when  the  omission  would  not  render  the 
act  incongruous  or  unintelligible,  nor  lead  to 
absurd  results.  Johnson  v.  Barham,  99  Va.  305,  88  S. 
E.  Rep  186. 

b.  Intention  Prevails.— In  the  interpretation  of  a 
statute  the  intention  of  the  lawmaker  will  prevail 
over  the  literal  sense  of  the  terms.  Offleld  v.  Pavis, 
100  Va.  257.  40  S.  E.  Rep.  910. 

J.  SPECIAL  CLASSES. 

1.  PBTVATB  and  SPBCIAIi. 

a.  General  and  Particular  Statutes  and  Clauses.—A 
general  statute  without  negative  words  will  not 
repeal  the  particular  provisions  of  a  former  one, 
unless  the  two  acts  are  irreconcilably  inconsistent. 
Conley  v.  Supervisors,  8  W.  Va.  416:  Sturm  v.  Flem- 
ing, 81  W.  Va.  701,  8  S.  E.  Rep.  268;  C.  &  O.  Ry.  Co.  v. 
Hoard,  16  W.  Va.  270;  McConlhaT.  Guthrie,  21  W.  Va. 
149;  Mason  v.  Harpers  Ferry,  etc.,  Co.,  17  W.  Va.  896. 

Qeneral  Prohibitions  Not  Applicable  to  Special  Acta.— 
Where  a  prior  statute  is  general  in  Its  terms  and 
prohibits  the  uking  of  ceruin  property  In  any  case 
whatever,  and  the  subsequent  statute  Is  special  in 
ito  terms  and  authorizes  the  taking  of  such  prop- 
erty in  certain  described  localities  only,  the  latter 
will  be  held  to  be  a  limitation  on  or  qualitlcation  of 
the  former,  and  the  prohibition  will  continue  in  all 
cases  except  in  localities  specified  in  the  subsequent 
statute.    McConiha  v.  Guthrie,  21  W.  Va.  149. 

Particular  Intention  Will  Prevail.— Where  a  general 
intention  is  expressed,  and  the  act  also  expresses  a 
particular  Intention  incompatible  with  the  general 
intention,  the  particular  intention  will  be  regarded 
as  an  exception  and  will  prevail.  Jackson  v.  Kittle, 
84  W.  Va.  207,  12  S.  E.  Rep.  484;  Baxter  v.  Wade,  89  W. 
Va.  281,  19  S.  E.  Rep.  404. 

(I)  Bnactment— Effect  on  Prior  Statutes.— The  pas- 
sage of  a  local  sUtute  expressly  applicable  to  only 
one  county  of  a  sUte  in  no  way  repeals,  supersedes 
or  effecU  an  existing  general  law  in  the  same  words 
as  the  local  law,  unless  it  is  applicable  to  all  the 


counties  of  the  state.  Polndexter  ▼.  Inlay,  06  Va.  148. 
84  S.  E.  Rep.  971. 

<a)  Repeal  off  Special  5Utute.-The  repeal  of  a 
special  statute  must  be  either  express,  or  the  mani- 
festation of  the  legislature  must  be  so  clear,  as  to 
amount  to  an  express  direction.  Com.  t.  R.  &  P. 
R.  R.  Co..  81  Va.  855;  Trehy  v.  Marye.  100  Va.  40, 
40  S.  E.  Rep.  126. 

2.  ADOPTBD  STATXJTES—PBEsuirPTioN.— When  the 
legislature  adopts  the  statute  of  another  country 
or  state  it  is  presumed  to  adopt  the  construction  of 
such  other  state  or  country.  Doswell  v.  Buchanan. 
8  Leigh  866:  Danville  v.  Pace,  25  GratL  1. 

a.  Construction  of  Foreign  Statutes.— In  the  inter- 
pretation of  the  statutes  of  another  state  the  court 
will  adopt  the  construction  given  to  such  statutes 
by  the  highest  judicial  tribunal  of  such  state, 
unless  the  same  be  in  contravention  of  the  constitu- 
tion of  the  United  States.  Nimick  v.  Iron  Works,  X^ 
W.  Va.  186. 

8.  Rb-En ACTED*  Statutes.— Where  a  statute  has 
been  construed  by  the  courts  and  is  then  re-en. 
acted  by  the  legislature,  the  construction  given  it 
will  be  presumed  to  be  sanctioned  by  the  legisla- 
ture, and  thenceforth  becomes  obligatory  upon  the 
courts.  Mangus  v.  McClelland,  98  Va.  786.  22  S.  £. 
Rep.  864;  Anable's  Case,  24  Gratt  668. 

4.  English  Words.— Whenever  the  legislature 
uses  a  term  without  defining  it  which  is  well 
known  in  the  English  law,  and  there,  has  a  definite 
appropriate  meaning  affixed  to  it,  they  must  be  sup- 
posed to  use  it  in  the  sense  in  which  it  is  used  in 
the  English  law.  N.  &  W.  R.  R.  Co.  v.  Prlndle,  8i 
Va.  180. 

5.  Construed  Words.— When  words  in  a  statute 
have  acquired,  through  judicial  interpretation, 
a  well  understood  legislative  meaning,  it  is  to  be 
presumed  they  were  used  in  that  sense  in  a  subse- 
quent sutute  on  the  same  subject  unless  the  con- 
trary appears.  Daniel  v.  Simms,  49  W.  Va.  554, 89  S. 
E.  Rep.  690. 

6.  Provisos.  Exceptions  and  Saving  Clauses. 

a.  Provisos.— A  proviso  to  one  section  of  an  act 
cannot  be  applied  to  another  section,  unless  it  man- 
ifestly appears,  by  reference  to  the  whole  act,  that 
it  was  the  intention  of  tbe  legislature  that  such 
proviso  should  limit  the  operation  of  other  sections, 
than  that  to  which  it  is  appended.  Callaway  v. 
Harding.  23  Gratt  542. 

b.  Saving  Clauses.— Where  an  offense  is  made  a 
felony  by  statute,  and  the  statute  is  afterwards 
repealed,  no  proceeding  after  the  repeal  can  be  had 
for  an  offense  committed  under  it  unless  the  re- 
pealing statute  has  a  proviso  enabling  the  proceed- 
ing for  offenses  committed  before.  Scutt  T.  Com., 
8  Va,  Cas.  54;  Com.  v.  Leftwich,  5  Rand.  657;  Attoo  t. 
Com.,  2  Va.  Cas.  882;  White  v.  Freeman,  79  Va.  697. 

c.  Jurisdiction.— Where  a  statute  confers  jurisdic- 
tion on  a  court  and  which  Is  repealed  without  any 
reservation  or  exception,  the  jurisdiction  to  such 
court  is  taken  away,  and  cannot  be  exercised. 
State  V.  Brookover,  22  W.  Va.  814. 

K.  ASSOCIATED  WORDS. 

1.  When  Used  in  Several  Places.— Where  a 
word  is  used  in  several  places  in  a  statute  with  a 
clear  and  unambiguous  meaning  in  one  instance,  it 
will  be  given  ti  e  same  in  other  places  unless  a 
contrary  intention  clearly  appear.  Postal  Tele- 
graph Co.  V.  N.  &  W.  R.  R  Co..  88  Va.  929,  14  S.  B. 
Rep.  661;  Postal 'Telegraph  Co.  v.  Farm ville,  etc, 
R.  Co.,  96  Va.  661,  82  S.  E.  Rep.  468. 

2.  Words  Confbrrino  Authoritt.— Words  giv- 
ing authority  to  three  or  more  persons  confer  it 
npon  a  malority.  Gas  Co.  v.  Wheeling,  8  W.  Va.  90i 
Booker  v.  Young,  18  Gratt  808. 
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8.  GBNKRAii  Words  PoUiOwiKG  Pabticular  Ones. 
— Wben  a  particular  class  of  persoDs  or  things  is 
spoken  of  In  a  statute,  and  general  words  follow, 
the  class  first  mentioned  must  be  taken  as  the  most 
comprehensive,  and  the  general  words  treated  as 
referring  to  matters  of  the  same  kind  with  such 
class,  the  effect  of  general  words  when  they  follow 
particular  words  being  thus  restricted.  Lynch- 
burg V.  N.  &  W.  R.  R  Ck).,  80  Va.  287;  American 
Mang.  Co.  v.  Va.  Mang.  Co.,  91  Va.  278,  81  S.  E.  Rep. 
460. 

Where  Court  to  Be  Held  on  a  PertlcuUr  Day.— 
Where  a  court  directed  to  be  held  on  a  particular 
day  of  the  month  and  that  day  falls  on  Sunday,  the 
court  shall  be  held  or  the  proceeding  take  place  on 
the  next  day.  Va.  Code,  1887,  $  6.  subsec  10: 
Read  v.  Com..  22  Qratt  984:  Mlchie  v.  Mlchie.  17 
Oratt  109. 

L.  RETROSPECTIVE  LAWS. 

1.  DBFiNinoN.— A  retrospective  law  Is  one  which 
operates  upon  matters  which  occurred  or  rights  or 
obligations  which  existed,  before  the  time  of  enact- 
ment.   28  Am.  &  Eng.  Ency  Law,  447. 

May  Sobetitate  Oral  for  Written  Bvtdeace.— The  leg- 
islature has  power  atjts  pleasure  to  alter  the  exist- 
ing form  of  remedy,  or  the  rules  of  evidence,  and 
to  substitute,  in  any  class  of  cases,  oral  for  written 
testimony.  Crawford  v.  Halsted  &  Putnam,  20 
■Gratt  211. 

Laws  Which  Do  Not  Impair  Rights.— Any  rule  or  reg- 
ulation with  regard  to  the  remedy  which  does  not. 
under  pretense  of  modifying  or  regulating  it,  take 
away  or  Impair  the  right  itself,  cannot  be  regarded 
as  beyond  the  proper  province  of  the  legislature. 
Jones  V.  Com.,  80  Va.  664, 10  S.  E.  Rep.  1005:  E wing's 
•Cafie.  6  Gratt  701. 

May  Change  Perm  of  Remedy  Init  Not  Impair  Con. 
tracts.— It  is  competent  for  the  states  to  change  the 
form  of  the  remedy,  or  to  modify  it  otherwise  as 
they  may  see  fit.  provided  that  no  substantial  right 
secured  by  the  contract  is  thereby  impaired.  The 
Homestead  Cases.  28  Oratt.  866. 

2.  RULKS  oi-  CoNSTBUcnoN.— A  cardinal  rule  in 
interpreting  statutes  is  to  construe  them  as  prospec- 
tive In  operation  in  every  instance,  except  where 
the  intent  that  they  shall  act  retrospectively  is  ex- 
pressed in  clear  and  unambiguous  terms,  or  such 
intent  is  necessarily  implied  from  the  language  of 
the  Statute,  which  would  be  inoperative  otherwise 
than  retrospectively.  In  doubt  it  should  be  resolved 
against  rather  than  In  favor  of.  retrospective  opera- 
tion. Casto  V.  Greer.  44  W.  Va.  838.  30  S.  E.  Rep.  101 : 
Stewart  v.  Vanderv6rt.  84  W.  Va.  684.  12  S.  E.  Rep. 
736:  SUte  v.  Mines.  88  W.  Va.  126.  18  S.  E.  Rep.  470: 
Fowler  v.  Lewis,  86  W.  Va.  112, 14  S.  E.  Rep.  447:  Price 
V.  Harrison.  81  Gratt  120;  Murdock  v.  Franklin  Ins. 

Co..  88  W.  Va.  407,  18  S.  E.  Rep.  777:  Duval  v.  Malone, 
14  Gratt  84;  Tennant  v.  Brookover.  12  W.  Va.  887; 
Phillips  V.  Com.,  19  Gratt  485;  Walker  v.  Boggess, 
41  W.  Va-  688.  28  S.  E.  Rep.  559:  City  of  Richmond  v. 
Supervisors.  88  Va.  804,  2  S.  E.  Rep.  26:  McCance  v. 
Taylor.  10  Gratt  680:  Ryan  v.  Com..  80  Va.  886;  Ex 
jDarte  Quarrler,  4  W.  Va.  210;  Curran  v.  Owens.  16  W. 
Va.  208. 

a.  Statutes  of  Limitation  No  Exception.  StaXntt^  of 
limitations  are  no  exceptions  to  the  rule  that  stat- 

-utcs  are  prima  fade  to  be  given  only  prospective  op- 
•eraUon.  Bums  v.  Hays.  44  W.  Va.  603,  80  S.  E.  Rep. 
101;  Duval  V.  Malone.  14  Gratt  24;  Day  v.  Pickett  4 
Munf.  104;  SUte  v.  Mines,  88  W.  Va.  126,  18  S.  E.  Rep. 
470. 

b.  Prima  Facie  CVm^^ruc^ton.— Statutes  are  prima 
facie  to  have  no  retrospective  effect  Elliot  v.  Lyell. 
8  Call  269;  State  v.  Mines,  88  W.  Va.  184.  18  S.  E.  Rep. 
478;  Stewart  v.  Vandervort  84  W.  Va.  684.  12  S.  E. 
Rep.  780;  Warders  v.  Arell,  8  Wash.  882:  Com.   T. 


Hewitt  2  Hen.  &  M.  181:  Day  v.  Pickett  4  Munf.  109: 
Williams  V.  Lewis.  5  Leigh  686;  McCance  v.  Taylor, 
10  Gratt  680:  Duval  v.  Malone.  14  Gratt  84;  Price  v. 
Harrison.  81  Gratt  114:  Crigler  v.  Alexander.  88 
Gratt  674;  Ryan's  Case.  80  Va.  385:  Campbell  v.  Non- 
pareil Fire  Brick  Co..  76  Va.  291;  Robertson  v.  Glllen- 
waters,  85  Va.  116,  7  S.  E.  Rep.  371;  Tennant  v. 
Brookover,  12  W.  Va.  887;  Hoge  v.  Brookover,  28  W. 
Va.  804:  Thomburg  v.  Thornburg.    18  W.  Va.   682. 

Time  of  Taking  Effect. —No  statute  is  to  have  a  re- 
trospect beyond  the  time  of  Its  commencement. 
Crigler  v.  Alexander.  83  Gratt  674;  Campbell  v.  Non- 
pareil, etc..  Co..  75  Va.  291. 

Construction  Interfering  with  Rights.— A  statute 
which  undertakes  to  give  a  retrospective  effect  to 
an  Invalid  recordation,  and  thus  divert  or  Interfere 
with  the  rlghu  of  creditors,  Is  to  say  the  least  of 
doubtful  policy.  Campbell  v.  Nonpareil,  etc..  Co., 
76  Va,  298:  Forqueran  V.  Donnally.  7  W.  Va.  114; 
Danville  v.  Pace.  26  Gratt  1. 

When  within  Proper  Sphere.— Retrospective  acts  of 
legislation,  when  limited  within  the  appropriate 
sphere,  may  undoubtedly  be  within  the  legislative 
power,  and  such  acts  have  received  judicial  sanc- 
tion.  Jones  V.  Com.,  86  Va.  664.  10  S.  E.  Rep.  1005. 

Where  Doubt  Bxists.— In  cases  of  doubt  It  should  be 
resolved  against  rather  than  In  favor  of  restroac- 
tlve  operation.  Walker  v.  Boggess,  41  W.  Va.  688,  28 
S.  E.  Rep.  660. 

Laws  Relating  to  Remedy.— Laws  though  relating 
to  remedy,  are  presumed  to  operate  In  future  un- 
less plainly  intended  to  act  retrospectively.  Fow- 
ler V.  Lewis.  86  W.  Va.  112,  14  S.  E.  Rep.  447. 

Effect  after  Judgment.- The  act  of  March  1st  1871, 
entitled  **an  act  to  protect  persons  who  aided  In  the 
late  rebellion  between  the  government  of  the  United 
States  and  a  part  of  the  people  thereof,"  does  not 
operate  to  furnish  immunity  for  acts  done  or  com- 
mitted by  persons  engaged  on  either  side  of  the  late 
rebellion,  when  judgment  for  such  acts  has  been 
obtained  prior  to  Its  passage.  Arnold  v.  Kelley,  6 
W.  Va.  446. 

Constitutions  Have  Prospective  Operations.— Consti- 
tutions are  deemed  as  Intended  to  have  a  prospec- 
tive operation  unless  a  contrary  Intention  appear. 
Douglass  V.  Harrlsvllle,  9  W.  Va.  168. 

8.  Rbmediax.  Statutbs.— All  statutes,  remedial 
Included,  shall  be  construed  to  apply  to  future 
transactions,  unless  a  contrary  Intention  Is  Inevi- 
table. Bums  V.  Hays.  44  W.  Va.  603,  80  S  E.  Rep.  101 ; 
Maslln  V.  Hlett  37  W.  Va.  16.  16  S.  E.  Rep.  437;  State 
V.  Mines.  38  W.  Va.  125,  18  S.  E.  Rep.  470;  City  of  Rich- 
mond V.  Supervisors.  83  Va.  204.  2  S.  E.  Rep.  26;  Fow- 
ler V.  Lewis,  36  W.  Va.  112.  14  S.  E.  Rep.  447;  Jones  v. 
Com.,  86  Va.  664. 10  S.  E.  Rep.  1005. 

M.  WORDS.  PHRASES.  ETC. 

1.  "Hbld."— The  word  "held"  as  used  In  ch.  86, 
%  4.  Acts  1801  relative  to  the  seperate  assessment  of 
lands  and  coal  Interest  when  owned  by  different 
persons,  was  construed  as  if  the  word  "owned"  had 
been  used  in  Its  place.  Harrison  v.  Brewster.  88  W. 
Va.  294. 18  S.  E.  Rep.  568. 

8.  "May."— The  word  "may"  when  used  in  statutes 
means  must  or  shall  only  in  cases  where  the  public 
rights  are  concerned,  or  where  the  public  or  third 
persons  have  a  claim  de  jure,  that  the  power  shall 
be  exercised.    Boiling  v.  Mayor.  3  Rand.  680. 

3.  "Persons."- When  the  word  "person"  Is  used 
In  a  statute,  corporations  as  well  as  natural  persons, 
are  Included  for  civil  purposes.  Bait  &  Ohio  R.  Co. 
V.  Gallahue.  18  Gratt  656;  W.  U.  Telegraph  Co.  v. 
City  of  Richmond.  26Gratt  1 ;  Miller  v.  Com..  27 Gratt 
1 10;  Lynchburg  v.  N.  A  W.  R.  R.  Co.,  80  Va.  287.    , 

4.  "Practicb."— The  word  "practice"  as  used  in 
Code.  ch.  38,  %  8,  relative  to  the  business  of  a  broker 
does  not  include  one  sale,  but  is  used  in  the  sense  of 
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exercising'  or  following-  a  profession  or  callinfir  as 
one's  usual  business  to  gain  a  livelihood.  Jackson 
V.  Hough,  88  W.  Va.  286, 18  S.  E.  Rep.  675. 

6.  "Passaob."— The  constitution  of  West  Vircrinia 
provides  that  no  act  shall  take  effect,  except  those 
passed  at  the  first  session  under  this  constitution, 
until  the  expiration  of  ninety  days  after  its  passage, 
unless  the  legislature,  etc.  and  the  word  "passage** 
in  this  connection  was  construed  to  mean  from  the 
passage  by  both  houses  of  the  legislature,  and  not 
from  the  approval  by  the  governor.  State  v. 
Mounts,  96  W.  Va.  179,  14  S.  E.  Rep.  407. 

6.  **Rbgi8tbrbd.*'— The  word  "registered"  when 
used  in  our  statutes  relative  to  elections,  refer  to  the 
persons  whose  names  are  placed  upon  the  registra- 
tion books  provided  by  law  as  the  sole  record  or 
memorial  of  the  duly-qualified  voters  of  the  state. 
Chalmers  v.  Punk,  76  Va.  719. 

7.  "Shall."— The  West  Virginia  Constitution, 
art  1.  S  5  provides  that  Indictments  shall  conclude 
"asrainst  the  peace  and  dignity  of  the  state  of  West 
Virerinia."  In  a  prosecution  for  stealing  a  horse  the 
indictment  concluded,  ag-ainst  the  peace  and  dignity 
of  the  state  of  West  Virginia  the  court  construed  the 
word  "shall"  as  mandatory,  held  that  the  indict- 
ment must  conclude  in  the  exact  words  provided  by 
the  constitution.    Lemons  v.  State,  4  W.  Va.  756. 

a  "Vacancy.  "—The  word  "vacancy"  where  used 
in  a  statute,  does  not  necessarily  presuppose  a  for- 
mer Incumbent  of  an  office.  It  fitly  and  aptly  de- 
scribes the  condition  of  an  ofllce  newly  created,  and 
never  filled  by  any  previous  incumbent.  State  v. 
Scott.  86  W.  Va.  704.  15  S.  £.  Rep.  405. 

9.  "Personal  Rbprbsbntativk."— The  words  "per- 
sonal representative"  are  construed  to  include  an 
executor  of  a  will  or  the  administrator  of  an  estate 
of  adecedent,  an  administrators.  ^  a.,  or  an  admin- 
istrator b.  d.  n.,  whether  there  be  a  will  or  not,  a 
sheriff  or  sergeant  qualifying  and  administering  on 
the  estate  of  a  decedent  and  every  committee  or 
curator  of  a  decedent's  estate.  Va.  Code  1887,  %  5, 
subsec.  4;  Brown  v.  Lambert,  83  Gratt.  256;  Price 
V.  Harrison,  81  Gratt.  114. 

10.  "Othbb  Accidental  Causes. "-The  words 
"other  accidental  causes"  used  in  %  4886,  re- 
vised statutes  of  the  United  States,  means  "other 
unavoidable  accidental  causes."  C.  &0.  Ry.  Co.  v. 
American  Exchange  Bank,  92  Va.  495,  28  S.  £.  Rep. 
985. 

11.  "Cattle,  Sheep,  Swine  and  Other  Animals." 
—Section  4886  of  the  revised  statutes,  which  forbids 
any  railroad  company  which  carries  "cattle,  sheep, 
swine  or  other  animals"  from  keeping  the  same  con- 
fined in  its  cars  for  a  longer  period  than  twenty-eiffht 
trours,  etc,  embraces  horses,  mules  and  all  animals 
which  may  suffer  for  want  of  food,  water  or  rest 
during  such  transportation.  C.  &  O.  Ry.  Co.  v. 
American  Exchange  Bank,  92  Va.  495, 28  S.  £.  Rep.  985. 

18.  "DxiRiNO  Good  Behavior."— An  official  tenure 
•'during  good  behavior"  is  for  life  unless  sooner 
determined  for  cause.  But  a  tenure  "during  srood 
behavior  or  until  removed  by  the  mayor"  is  a  tenure 
at  the  will  of  the  mayor.  Smith  v.  Bryan,  100  Va. 
199,  40  S.  E.  Rep.  652. 

18.  "Bay  orRtver  Craft  or  Other  Boat. "-The 
words  "bay  or  river  craft  or  other  boat,"  in  %  17, 
ch.  95  of  the  Code,  edition  of  1860,  embraces  steam- 
boats of  five  hundred  tons  burden.  Owners  of 
Steamboat  Wenonah  v.  Bragdon,  21  Gratt  686. 

14. "AND  So  Forth."— The  words  "and  so  forth" 
express  nothing  and  mean  nothing  as  a  compliance 
with  art.  5,  S  15  of  the  Constitution  of  Vlrirlnla  which 
provides  that  no  law  shall  embrace  more  than  one 
object  which  shall  be  expressed  in  lu  title.  Lacey 
v.  Palmer.  98  Va.  169,  24  S.  E.  Rep.  980. 

15.  "Members  elected."— Upon  a  bill  filed  to  de. 


Clare  a  statute  void,  on  the  ground  that  it  was  not 
passed  by  a  majority  of  the  members  elected,  the 
words  "members  elected"  was  contrued  to  mean 
the  members  entitled  to  vote  at  the  time  the  Wll 
was  passed.    Osbum  v.  Staley,  5  W.  Va.  85. 

16.  "Adjourned  from  Day  to  Day."— Where  a  law 
authorizes  a  court,  or  the  proceedluffs  of  an  officer, 
to  be  "adjourned  from  day  to  day,"  an  adjourn- 
ment from  Saturday  to  Monday  is  legaL  Va.  Code 
1887,  %  5,  subsec  10:  Mlchie  v.  Mlchie,  17  Gratt.  109; 
Read  V.  Com.,  22  Gratt.  924. 

17.  "Office  within  the  Gift  of  the  People." 
-As  applied  to  officers,  art  8,  $  2,  Virginia  Consti- 
tution containing-  the  words  "office  within  the  gift 
of  the  people"  was  construed  to  Include  officers  ap- 
pointed by  the  legislature  as  well  as  those  elected 
by  popular    vote.    Black    v.  Trower,  79  Va.    128. 

X.  RBPBAL. 

A.  IN  general.— A  repeaUng  statute  is  such  an 
express  enactment,  as  necessarily  diverts  all  incho- 
ate rights  which  have  arisen  under  the  statute,  and 
fall  with  it,  unless  saved  by  express  words  In  the  re- 
pealing clause.    Curran  v.  Owens,   15  W.   Va.  208. 

New  Provisions  Ovemillnir  Former  Effect.- Where 
anew  provision  is  made.  Imposing  a  liability  as  to 
which  the  original  act  is  silent  and  the  new  provi- 
sion operates  to  overrule  the  legal  effect  of  the  for- 
mer law,  but  changes  none  of  its  terms,  it  does  not 
"amend"  in  the  sense  of  the  constitution.  Art.  4. 
%  16:  Anderson  v.  Com.,  18  GratL  296. 

Effect  of  Custom.- Although  a  custom  otherwise 
good  may  override  and  displace  the  common-law 
rule,  yet  a  statute  introducing  a  new  principal,  with 
a  negative  either  express  or  necessarily  implied, 
must  be  strictly  pursued  and  no  custom  can  be  set 
up  against  it    Delaplane  v.  Crenshaw,  15  Gratt.  467. 

Latest  Act  Prevails.— Two  statutory  provisions  in^ 
pari  materia  are  passed  at  different  times,  but  both 
are  incorporated  in  several  statutes  enacted  at  a 
general  revisal  of  the  statute  laws:  if  there  be  any 
difference  between  them,  the  court  will  look  to  the 
dates  of  the  original  enactmeats,  and  arive  effect  to 
the  last  passed.    Winn  v.  Jones,  6  Leigh  74. 

1.  PowEB  Not  Given  to  Couhts.— The  legislature 
cannot  confer  upon  the  courts  the  power  to  super- 
sede, revoke  or  annul  a  city  ordinance  upon  the  pe- 
tition of  taxpayers,  for  such  power  is  leflrlslative 
and  cannot  be  exercised  by  the  courts.  Shephard 
V.  Wheeling,  80  W.  Va.  479.  4  S.  E.  Rep.  686. 

2.  PowEB  TO  Revoke  equivalent  to  Poweb  to 
Repeal.— The  power  to  revoke  or  annul  a  statute 
or  ordinance  is  equivalent  to  the  power  to  repeal  it: 
and  in  either  case  the  power  is  lefflslatlve,  and  not 
judicial,  in  its  character.  Shephard  v.  Wheellnir 
80  W.  Va.  479,  4  S.  E.  Rep.  685. 

8.  CouBT  TO  Detebminb.— The  question  whether  a 
statute  has  been  repealed.  Is  one  to  be  determined 
by  the  courts.  Shephard  v.  Wheeling,  80  W.  Va.  479, 
4  S.  E.  Rep.  686. 

4.  Pbbsumption.— The  presumption  is  alwasrs 
afirainst  the  Intention  to  repeal  where  express 
terms  are  not  used.  Fulkerson  v.  Bristol,  96  Va. 
1,  27  S.  E.  Rep.  815;  Somers  v.  Com.,  97  Va.  789,  88  S. 
E.  Rep.  881. 

a.  What  Necettarv  to  Juttify.-To  Justify  the  pre- 
sumption of  an  intention  to  repeal  one  statute  by 
another,  the  two  statutes  must  be  irreconcilable. 
Fulkerson  v.  Bristol.  95  Va.  1,  27  S.  E.  Rep.  815; 
Somers  v.  Com.,  95  Va.  759,  88  S.  E.  Rep.  881. 

B.  EXPRESS. 

Coostltntioma  Provisions  Not  AppUcaMo.- The  pro- 
vision of  the  constitution  that  no  law  shall  be  re- 
viewed or  amended  by  its  title,  etc.,  does  not  relate 
to  the  repeal  of  a  law  either  by  express  words,  or 
by  the  enactment  of  a  subsequent  law  with.  whlcU 
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the  fonder  is  iDconsistent  and  by  which  it  is 
necessarily  displaced.  Shields  v.  Bennett.  8  W. 
Va.  74. 

Constitutional  Authority.— Authority  delegated  to 
the  legislature  by  the  constitution,  which  is  pro- 
spective in  its  operation,  does  not  operate  a  repeal 
of  a  law  in  force  at  the  time  of  its  adoption. 
Doufflass  y.  Harrisville,  9  W.  Va^  182. 

1.  Prbsttmptiom  WhbbbNot  Express.— The  pre- 
sumption is  always  airainst  the  intention  to  repeal 
where  express  terms  are  not  used.  Dayies  ▼. 
Creiffhton.  83  Gratt  096. 

C.  IMPLIED. 

1.  In  Gbnbbal.  —The  established  doctrine  nndonbt  • 
edly  is.  that  repeals  by  implication  are  not  favored, 
but  when  there  are  two  acts  on  the  same  subject 
that  are  irreconciliable,  the  latter  act  prevails,  and 
the  first  is  repealed  to  the  extent  of  the  repugnancy. 
Justice  V.  Ck>m..  81  Va.  200;  C.  &  O.  Ry.  Ck).  v.  Hoard. 
16  W.  Va.  270;  State  v.  Cain.  8  W.  Va.  782;  Conley  v. 
Calhoun  Co.,  2  W.  Va.  416;  Forqueran  v.  Donnally,? 
W.  Va.  114. 

3.  Construction  Favobbd.— To  repeal  a  statute 
by  implication  it  must  appear,  that  the  latter  pro- 
vision is  certainly  and  clearly  hostile  to  the  former. 
If  by  any  reasonable  construction  the  two  statutes 
can  stand  together,  they  must  so  stand.  State  v. 
Enoch,  26  W.  Va.  264. 

8.  By  Repugnancy.— Two  inconsistent  laws  cannot 
reffulate  the  same  subject,  the  former  ceases  to  be 
a  law.  while  the  latter  prevails.  Shields  v.  Bennett. 
8  W.  Va.  74;  Conley  v.  Supervisors,  2  W.  Va.  416. 

a.  Must  Be  Plain  and  n«t&fo.— Statutes  are  not  con- 
sidered to  be  repealed  by  implication,  unless  the 
repugnancy  between  the  new  provisions  and  former 
statutes  be  plain  and  visible.  Forqueran  v.  Don- 
ally.  7  W.  Va.  114;  McConlha  v.  Guthrie,  21  W.  Va.  148; 
Davies  v.  Creiffhton.  38  Gratt.  696:  Ryan  v.  Com.,  80 
Va.  885;  Hoflran  v.  Guiffon,  29  Gratt.  70b. 

b.  Not  to  Be  Presumed.— A  repeal  by  implication 
oufirht  not  to  be  presumed  unless  from  the  repusr- 
nance  of  the  provisions  the  inference  be  necessary 
and  unavoidable.    Davies  v.  Creisrhton,  38  Gratt.  096. 

c.  Affirmative  -^ia^a^M.— Where  there  are  two  afBrm- 
ative  statutes,  and  they  do  not  conflict  with  each 
other,  the  latter  does  not  repeal  the  former.  War- 
der V.  Arell.  2  Wash.  282. 

d.  Repeal  May  Be  Partial  or  Total.— A  subsequent 
ttatnte  may  be  inconsistent  with  a  part  of  a  former 
one,  and  so  operate  as  a  repeal  of  that  part  by 
implication;  or  it  may  be  wholly  inconsistent  with 
any  part  of  the  former  one.  so  as  not  to  repeal  it 
but  may  operate  to  modify  the  construction  and  ef- 
fect of  the  former  law.  Anderson  v.  Com..  18  Gratt. 
296. 

e.  General  and  Special  Statutes.— It  is  well  settled 
that  a  statute,  general  in  its  terms  and  without 
netrative  words,  will  not  be  construed  to  repeal  by 
implication  the  particular  provisions  of  a  former 
one,  which  is  special  in  its  application,  to  a  particu- 
lar case  or  class  of  cases  unless  the  repugnancy  be 
so  glaring-  and  irreconcilable  as  to  indicate  legisla- 
tive intention  to  repeal.  Chesapeake,  etc.,  Ry.  Co. 
v.  Hoard,  16  W.  Va.  270;  Mason  v.  Harper's  Ferry, 
etc.  Co.,  17  W.  Va.  896;  Powell  v.  Parkersburg,  28  W. 
Va.  098:  Sturm  v.  Fleming,  31  W.Va.  701.  8  S.  E.  Rep. 
268;  McConiha  V.  Guthrie.  21  W.  Va.  149. 

Local  Statute— Effect  off  Bnactment— The  passage 
of  a  local  statute,  expressly  applicable  to  only  one 
county  of  the  state,  in  no  way  repeals,  supersedes 
or  affects  an  existing  general  law  in  the  same  words 
as  the  local  law.  unless  it  is  applicable  to  all  the 
counties  of  the  state.  Poindexter  v.  May,  98  Va. 
148.  84  S.  E.  Rep.  971. 

Jlnst  Be  Bxpresj,  or  Intent  Clear.— The  repeal  of  a 
special  statute  must  be  either  express,  or  the  mani- 


festation of  the  legislative  intent,  to  repeal,  must 
be  so  clear,  as  to  amount  to  an  express  direction. 
Com.  V.  R.  &  P.  R.  R.  Co.,  81  Va.  365;  Trehy  v.  Marye, 
100  Va.  40,  40  S.  E.  Rep.  126. 

/.  Prescribing  Exclusive  i7u^«.— Although  a  sub- 
sequent statute  be  not  repugnant,  to  a  former  one 
in  all  its  provisions,  yet  if  the  latter  was  clearly  in- 
tended to  prescribe  the  only  rule  that  should  gov- 
ern in  the  case  provided  for,  it  repeals  the  original 
act    Fox  V.  Com..  16  Gratt  11. 

4.  By  Act  Covbrino  Entire  Subject. 

a.  General  i?Mi«.— Where  a  later  statute  embraces 
the  whole  subject  of  the  former,  and  is  plainly  sub- 
stituted for  all  former  laws  on  the  subject,  the  for- 
mer will  be  deemed  repealed.  Somers  v.  Com.,  97 
Va.  769,  88  S.  E.  Rep.  881 ;  SUte  v.  Cain.  8  W.  Va.  784. 

b.  JRevisions.—A  statute  is  repealed  by.  implication 
when  there  is  a  subsequent  one  revising  the  whole 
subject  matter  of  the  first  Conley  v.  Supervisors. 
2  W.  Va.  416. 

e.  By  Amendments,— When  a  statute  is  revised 
and  a  provision  contained  in  it  is  omitted  in 
the  new  statute,  the  inference  to  be  drawn  from  such 
course  of  legislation  is  that  a  change  in  the  law 
was  intended  to  be  made.  Combined  Saw.  etc.,  Co. 
V.  Flournoy.  88  Va.  1029.  14  S.  E.  Rep.  976. 

Criminality  of  Offense  Repealed.— Acts  1897-8.  745  ex- 
pressly refers  to  act  of  March  5.  1888.  amending  it 
and  the  Code.  $2148,  ''So  as  to  read  as  follows." 
substituting  the  words  of  the  amending  act  The 
act  of  1888.  prohibited  dredging  on  private  grounds, 
even  though  it  be  by  the  owner,  and  prescribes  a 
penalty:  the  act  of  1898  prohibits  dredging  without 
attaching  a  penalty  or  making  it  a  crime,  held,  that 
the  criminality  of  the  offense  is  repealed  by  impli- 
cation.   Somers  v.  Com.,  97  Va.  759.  88  S.  E.  Rep.  881. 

Where  Intention  Is  Manifest— A  subsequent  statute 
revising  the  whole  subject  matter  of  a  former  one, 
and  evidently  intended  as  a  substitute  for  it  al- 
though it  contains  no  express  words  to  that  effect 
must  on  the  principles  of  law.  as  well  as  reason  and 
common  sense,  operate  to  repeal  the  former.  State 
V.  Cain.  8  W.  Va.  788;  Hogan  v.  Qulgon.  29  Gratt  705; 
State  V.  Mines.  88  W.  Va.  126, 18  S.  E.  Rep.  470;  Herron 
V.  Carson.  26  W.  Va.  62. 

5.  IMPLDBD  Repeal  Not  Favored.— The  repeal  of 
statutes  by  implication  is  not  favored  by  the  courts. 
Fulkerson  v.  Bristol.  96  Va.  I,  27  S.  E.  Rep.  815;  Som- 
ers V.  Com..  97  Va.  759,  88  S.  E.  Rep.  881 ;  AugusU  Nat 
Bank  v.  Beard,  100  Va.  687,  42  S.  E.  Rep.  694:  Davies 
V.  Creighton,  88  Gratt  606:  Sinclair  v.  Young,  100  Va. 
284,  40  S.  E.  Rep.  907;  Fox  v.  Com.,  16  Gratt  1 :  Justice 
V.  Com..  81  Va.  209:  Warders  v.   Arell.  2  Wash.  282. 

a.  Presumption.— The  repeal  of  statutes  by  implica- 
tion is  not  favored,  and  the  presumption  is  always 
against  the  intention  to  repeal  where  express  terms 
are  not  used.  Augusta  Nat  Bank  v.  Beard,  100  Va, 
687.  42  S.  E.  Rep.  604;  Davies  v.  Creighton.  83  Gratt 
606;  Sinclair  v.  Young.  100  Va.  284,  40  S.  E.  Rep.  907. 

b.  Repugnance  Must  Be  Plain.— The  law  does  not 
favor  a  repeal  by  implication  unless  the  repugnance 
be  quite  plain,  and  then  only  to  the  extent  of  such 
repugnance.  Holladay.  Judge  v.  The  Auditor.  77  Va. 
429:  Hogan  v.  Gulgon.  29  Gratt  706:  Fox  v.  Com..  16 
Gratt  1;  Justice  v.  Com.,  81  Va.  209. 

D.    EFFECT. 

1.  General  Rule.— The  general  rule  is.  that  a  re- 
pealed statute  cannot  be  acted  upon,  after  it  is  re- 
pealed, but  as  to  all  matters  that  have  taken  place 
under  it  they  remain  valid  and  cannot  be  ques- 
tioned. Curran  v.  Owens,  15  W.  Va.  208;  White  v. 
Freeman,  79  Va.  697. 

Intention  to  Be  Manifest.— Courts  will  not  readily 
intend,  where  the  legislature  enacts  a  general  law 
upon  a  given  subject  and  repeals  an  existing,  gen- 
eral law,  of  like  character  upon  the  same  subject 
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that  It  was  the  intention  of  the  lesrislatlve,  by  the 
repeal,  to  deprive  the  parties  who  acquired  just 
rigrhts  or  interests  under  the  old  law  of  all  remedy, 
or  to  extinguish  their  risrhts  or  interests,  unless 
such  intention  is  manifest.  Forqueran  v.  Donnally, 
7  W.  Va.  114. 

Continuous  Operation.— Where  a  statute  which  con. 
fers  eitiier  a  rig-htor  remedy  is  repealed  by  a  sab- 
sequent  statute  which  substantially  re-enacts  the 
provisions  of  the  repealed  statute,  so  that  there  is 
no  moment  of  time  when  the  repealed  statute  was 
not  the  law.  the  two  statutes  will  he  resrarded  as  one 
continuous  law.  uninterrupted  in  its  operation. 
Tennant  v.  Divine,  24  W.  Va.  887. 

2.  On  Intbbbst  under  Rbpbalbo  Statute. 

a.  Inchoate  i?f(7W«.— Inchoate  rights  derived  under 
a  statute,  are  lost  by  a  repeal  of  the  statute  before 
they  are  perfected,  unless  they  are  saved  by  express 
words  in  the  repealing*  statute.  Crawford  v.  Hal- 
sted.  20  Gratt.  211. 

b.  Pait  or  Closed  Riahts.—Acts  done  under  a  statute 
while  in  force,  remains  valid,  though  the  statute 
may  afterwards  be  repealed,  but  the  rule  ffoesno 
farther  than  to  render  valid,  things  actually  done. 
Crawford  v.  Halsted.  20  Gratt.  211. 

8.  On  Pending  Interest. 

a.  Remedies.— li  the  repealing*  act  does  not  sub- 
stantially re-enact  a  section  of  the  law  repealed, 
which  gave  the  riffht  of  action,  and  there  is  no  sav- 
ing clause  as  to  pending  suits  and  no  sreneral  law 
on  the  subject,  the  legislative  intent  is  clear  that 
all  suits  broug-ht  upon  the  repealed  act  fall,  unless 
carried  Into  judgment  Curran  v.  Owens,  15  W.  Va. 
208. 

What  Constructloof  Not  Favored.— A  construction 
which  repeals  former  statutes  or  laws  by  implica- 
tion and  divests  lonff  approved  remedies,  is  not  fa- 
vored in  any  case.  Forqueran  v.  Donnally,  7  W. 
Va.  114. 

Proceedlnirs  Determined.— Where  a  statute  provid- 
ing a  remedy  is  repealed  while  the  proceedings  are 
pending*,  such  proceedinsrs  are  thereby  determined 
unless  the  legislature  shall  otherwise  provide. 
Jones  V.  Com..  80  Va.  664, 10  S.  E.  Rep.  1005. 

And  a  right  of  action,  which  does  not  exist  at  com- 
mon law  but  depends  solely  upon  statute,  falls  with 
the  repeal  of  the  statute  without  a  saving  clause  or 
a  ereneral  law  saving  pending  suits,  unless  that  riirht 
has  been  carried  into  j  ud jrment  Curran  v.  Owens , 
15  W.  Va.  208. 

b.  Contracts. 

ReEnactment  Validates.- Where  one  has  lost  a 
remedy,  riven  or  permitted  to  him,  by  statute,  after 
which  loss  the  right  is  again  extended,  it  Is  valid, 
and  does  not  Impair  the  obligation  of  the  contract 
Caperton  v.  Martin.  4  W.  Va.  138. 

c.  Jurisdiction.— "Where  a  statute  confers  juris- 
diction on  a  court,  and  which  Is  repealed  with- 
out any  reservation  or  exception,  the  jurisdiction  to 
such  court  is  taken  away  and  cannot  be  exercised. 
State  V.  Brookover,  22  W.  Va.  214. 

d.  Penalties  and  Forfeitures.— iio  penalty  can  be 
enforced  after  the  repeal  of  the  law  imposing  It. 
unless  saved  by  express  words  In  the  repealing  act 
White  V.  Freeman.  79  Va.  597. 

Different  Penalty— Failure  to  Repeal.— A  statute 
passed  In  the  session  of  assembly  of  1827-8  prescrib- 
ing a  new  punishment  for  an  offense  committed 
after  the  first  of  May  1828,  does  not  repeal  former 
statutes,  defining*  the  offense,  and  prescribing  other 
punishment  for  the  same,  as  to  such  offense  com- 
mitted before  May  1st,  1828.  Com.  v.  Pegram,  1 
Leigh  560. 

Riirht  to  Penalty  BxtlnguUhed.- Where  a  statute 
repeals  a  former  one  which  imposed  a  penalty,  the 
right  to  the  penalty  is  extinguished  even  thousrh  a 


prosecution  for  it  has  been  previously  commenced. 
Curran  v.  Owens.  15  W.  Va.  208. 

Repeal  after  Conviction  Arrests  Jodgment.— Where 
there  Is  a  criminal  prosecution  under  a  statute, 
which  Is  repealed  after  conviction,  theiudfirmentls 
thereby  arrested.    Curran  v.  Owens,  15  W.  Va.  208. 

Applicable  to  Civil  Cases.— Code  1878.  ch.  15.  %  13, 
providing  that  If  by  a  new  law  repealingr  a  former 
law,  any  penalty,  forfeiture  or  punishment  be  mit- 
igated by  any  provision  of  the  new  law,  such  provi- 
sion may,  with  the  consent  of  the  parties  affected, 
be  applied  to  any  judgment  pronounced  after  the 
new  law  takes  effect,  applies  to  forfeitures  In  civil 
as  well  as  criminal  cases.  White  v.  Freeman,  79 
Va.  6OT. 

Offender  Released.— Where  an  offense  is  made  a 
felony  by  statute,  and  the  statute  is  afterwards 
repealed,  no  proceeding  after  the  repeal  can  be 
had  for  an  offense  committed  under  it  unless 
the  repealing  statute  has  a  proviso  enabling  the 
proceeding  for  offenses  committed  before.  Scutt 
V.  Com..  2  Va.  Cas.  54:  Com.  v.  Leftwich.  5  Rand. 
657;  Attoo  v.  Com.,  2  Va.  Cas.  889. 

4.  Of  Repeal  and  Re-Enactmbnt. 

Similar  Remedy.— When  a  statutory  remedy  for  a 
right  created  by  that  statute  Is  repealed,  but  the  re- 
pealing statute  provides  a  substantially  similar 
remedy,  the  right  may  be  prosecuted  under  the  re- 
pealing statute.    Curran  v.  Owens,  15  W.  Va.  20a 

Contlnuouf  Operation.— Where  a  statute  repeals  and 
re-enacts  the  provisions  of  the  former  law  such  pro- 
visions re-enacted,  are  considered,  as  never  ceas- 
ing to  operate.  Burns  v.  Hays.  44  W.  Va.  603,  30 
S.  E.  Rep.  101 :  Curran  v.  Owens,  15  W.  Va.  208;  SUte 
V.  Mines,  88  W.  Va.  126,  18  S.  E.  Rep.  470;  State  v. 
Brookover,  88  W.  Va.  141,  18  S.  E.  Rep.  47ft. 

Code  Provisions  Applicable.— Code  1887,  S  4202. 
which  provides  for  the  repeal  of  all  acts  of  a  gen- 
eral nature  upon  the  adoption  of  the  Code,  repealed 
the  act  of  March  9,  1880,  relating  to  the  action  of 
ejectment  in  certain  counties,  which  act  is  a  general 
law.    Carter  v.  Edwards,  88  Va.  205, 13  S.  E.  Rep.  »2. 

5.  Of  Repeal  of  Repealing  Act. 

Repeal  Not  to  Revive  Former  Law.— When  a  law 
which  has  repealed  another  shall  Itself  be  repealed, 
the  previous  law  shall  not  be  revived  without  ex- 
press words  to  that  effect  unless  the  law  repealing 
It  be  passed  during  the  same  session.  Va.  Code.  1887. 
%  7:  Proudflt  V.  Murry,  1  Call  394;  Booth  v.  Com.,  16 
Gratt  519:  Crawford  v.  Halsted,  20  Gratt  211. 

Omissions  Not  Revived.— Wb^Q  ?k  statute  is  revised, 
or  one  act  framed  from  another  and  some  parts  ar6 
omitted,  the  omitted  parts  arc  not  revived  by 
construction,  but  are  annulled.  Combined  Saw 
etc.,  Co.  V.  Flournoy.  88  Va.  1029, 14  S.  E.  Rep.  97«. 

Qualifying  Statute.  -An  express  repeal  of  a  sub- 
sequent qualifying  statute  will  restore  the  prohibi- 
tion in  the  former  general  statute  to  Ite  original 
force,  and  it  will  then  operate  as  though  the  qualify- 
ing statute  had  never  existed.  McConiha  v.  Guth- 
rie, 21  W.  Va.    184. 

a.  Common  Law  Revived.— When  a  statute  is  re- 
pealed which  itself  repealed  the  common  law,  the 
common  law  is  thereby  revived.  Insurance  Co.  of 
Valley  of  Va.  v.  Barley.  16  Gratt  868;  Booth  v.  Com.. 
16  Gratt  519:  Nickels  v.  Kane,  82  Va.  «I2:  Rose  v. 
Brown,  U  W.  Va.  142;  Moseley  v.  Brown,  76  Va.  419; 
State  ▼.  Mines,  88  W.  Va.  125.  18  S.  E.  Rep.  47a 

(i)  Code  Provlsloni  Not  Applicable.— If  an  act  re- 
pealing a  provision  of  the  common  law  is  itself  re- 
pealed, the  common  law  is  revived,  but  the  act  Va. 
Code,  ch.  16,  $  19,  p.  102,  applies  to  statutes  and  not  to 
the  common  law.  Booth  v.  Com.,  16  Gratt  519:  In- 
surance Co.  of  Valley  of  Va.  v.  Barley,  16  Gratt  86S; 
SUte  V.  Mines.  88  W.  Va.  135.  18  S.  E.  Rep.  470. 
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Thomas  Pollard  v.  The  Commonwealth. 

June.  1827. 

Crimliial  Law— Cempetency  of  Jurors— Opinion  Pormed* 

—Case  at  Bar.- A  luror.  who  havloff  beard  the  testi- 
mony of  a  witness  in  the  cause,  and  then  formed 
an  opinion  on  it.  and  was  doubtful  whether  he  had 
expressed  the  opinion  or  not.  thouirh  he  thousrht 
it  most  probable  he  had  expressed  it,  but  declared 
that  at  tne  time  of  the  trial  he  bad  no  prejudice 
asrainst  the  prisoner  or  his  cause,  and  that  he 
could,  as  he  believed,  five  the'prlsoner  as  fair  a 
trial  as  if  he  bad  not  any  thingr  on  the  subject,  is 
an  Impartial  juror,  and  achallencre  against  him 
for  cause  ou^ht  to  be  overruled. 

This  was  an  application  for  a  Writ  of 
Error  to  a  judf^ment  of  the  Superior  Court 
of  I^aw  for  the  county  of  Cumberland, 
whereby  the  petitioner  was  sentenced  to 
confinement  in  the  Penitentiary-house  for 
the  term  of  five  years,  having  been  con- 
victed of  murder  in  the  second  degree. 
The  application  was  founded  on  an  alleged 
«rror  in  the  Court's  refusal  to  sustain  the 
prisoner's  challenge  for  cause  of  John  H. 
Parker,  a  juror  summoned  to  try  him,  and 
for  putting  him  to  his  peremptory  chal- 
lenge. The  prisoner  filed  a  bill  of  excep- 
tions, which  stated  that  in  the  progress  of 
the  cause,  John  H.  Parker  was  called  as  a 
juror,  and  upon  being  sworn  to  answer 
questions,  said  *^tbat  he  heard  one  of  the 
witnesses  testify  in  the  case 
660  •of  the  prisoner  in  the  Called  Court : 
that  he  did  not  know  that  he  heard 
all  the  evidence  given  by  that  witness: 
that  upon  the  evidence  of  the  said  witness, 
he  formed  an  opinion  at  the  time :  that  he 
did  not  know  that  he  expressed  it,  or  that 
he  did  not,  but  thinks  it  most  probable  that 
he  did  express  it:  that  he  had  no  preju- 
dice against  the  prisoner,  or  bis  cause  at 
this  time,  (that  is,  at  the  time  of  the  trial,) 
and  that  he  believed  he  could  give  the 
prisoner  as  fair  a  trial  as  if  he  had  never 
heard  any  thing  on  the  subject,  and  that  if 
he  was  capable  of  giving  him  a  fair  and 
impartial  trial  before  he  heard  any  thing 
of  his  case,  he  could  do  the  like  now." 

Under  the  above  circumstances,  the  Court 
ruled  and  determined  that  the  said  Parker 
was  a  good  juror,  and  that  the  prisoner 
must  take  him  as  such,  or  peremptorily 
challenge  him.  He  did  peremptorily  chal- 
lenge him,  and  excepted  to  the  opinion  of 
the  Court. 

The  General  Court,  after  conferring  on 
the  subject,  decided  that  the  said  Parker 
was  an  impartial  juror,  and  could  not  be 
challenged  for  cause,  and  overruled  the  ap- 
plication  for  a  Writ  of  Error. 


The  Commonwealth  v.  WiUiam  Carver. 

June.  1827. 

Superior  Coort  Jadirment— Effect  of  Qeneral  Court— 
Judipncnt  on.— insreneral.  the  judcrmentof  a  Supe- 
rior Court,  althousrh  In  favor  of  a  prisoner,  oujrht 
to  yield  to  that  of  the  General  Court,  expressed  in 
an  analoirus  case. 


•Criminal  Law— Conpetency  of  Jarors— Opinion 
Formed.— See  on  this  subject,  foot-note  to  Com.  v. 
Hallstock,  2  Gratt.  6ft4;  foot-note  to  Jackson  v.  Com., 
23  Gratt.  920;  monographic  note  on  "Juries"  ap- 
pended to  Chahoon  r.  Com.,  20 Gratt  7M. 

The  principal  case  is  cited  on  the  subject  in  Brown 
▼.  Com..  3  Leiffh  778;  Jackson  v.  Com..  23  Gratt.  930, 
«88:  Sute  v.  Baker,  83  W.  Va.  324.  10  S.  E.  Rep.  (Ml; 
foot-note  to  Com.  v.  Hughes,  5  Rand.  656  (containing 
an  excerpt  from  State  v.  Baker,  38  W.  Va.  824,  10  S.  E. 
Bep.  641). 


Unlawful      ShootinflT— Statutes— Application     of.t— A 

nefirro  slave  is  a  person  on  whom  a  free  person  may 
commit  the  offence  of  malicious  or  unlawful  shoot- 
InfiT.  stabbinfiT.  &c.  under  the  act  asralnst  those  of 
fences,  passed  9th  February,  1819. 

This  was  an  adjourned  case  from  the 
Superior  Court  of  Cumberland.  The  pris- 
oner was  indicted  for  feloniously,  mali- 
ciously, and  unlawfully  shooting,  with 
intent  to  maim,  disfigure,  disable,  and  kill, 
a     negro    man    slave    of    the    name 

661  *of  Aimistead,  the   property   of   An- 
drew   Houston.     The  indictment  was 

framed  on  the  act  against  shooting,  stab- 
bing, maiming  and  disfiguring,  passed  9th 
February,  1819.  He  was  convicted  by  the 
jury,  and  on  being  brought  up  to  receive 
his  sentence,  he  moved  the  Court  to  arrest 
the  judgment,  on  the  ground  that  the  act 
of  Assembly  ^^does  not  make  it  a  felony 
for  a  free  white  man  to  shoot  a  negro  slave, 
the  property  of  any  free  man."  The  Judge 
of  the  Court  **being  inclined  to  the  opin- 
ion that  a  negro  slave  is  not  a  subject,  or 
person  on  which  the  offence  created,  and 
the  penalties  prescribed  by  the  first  and 
second  sections  of  the  act,  can  be  com- 
mitted or  incurred,  and  feeling  some  doubt 
as  to  the  obligation  imposed  upon  him  by 
the  decision  of  the  General  Court  in  Dolly 
Chappie's  Case,  doth,  with  the  consent  of 
the  prisoner,  adjourn  to  the  General  Court 
for  its  decision,  the  following  questions: 
1.  In  a  criminal  prosecution,  wherein  the 
judgment  of  the  presiding  Judge,  if  given 
in  favor  of  the  prisoner,  would  acquit  him 
of  the  offence  of  which  he  was  indicted, 
should  such  Judge  pronounce  judgment  ac- 
cording to  his  own  opinion,  or  is  it  the 
duty  of  such  Judge  in  such  case  to  suffer 
his  opinion  to  be  overruled  by  the  previous 
opinion  and  judgment  of  the  General  Court, 
in  any  analogous  case?  If  the  first  branch 
of  this  question  be  decided  in  the  affirma- 
tive, and  the  second  in  the  negative,  no 
further  question  is  adjourned ;  but  if  othei- 
wise,  then  is  adjourned,  2dly,  Should 
judgment  be  arretted  in  the  present  case? 
And  is  a  negro  slave  a  subject  or  person  on 
whom  a  free  person  can  commit  the  offence 
created  by  the  1st  and  2d  sections  of  the 
act  against  Mayhem?" 

BROCKENBROUGH,  J.  delivered  the 
opinion  of  the  General  Court.  He  stated 
the  case,  and  then  said : 

In  answer  to  the   first    question,   it    may 

be  remarked,  that  the  whole   system  of  our 

judicial  polity  is  founded    on  tihe  idea  that 

the  Inferior  Tribunals   are   bound  by 

662  the   decisions    *^of  the    Supreme  Ap- 
pellate Tribunal.     There  should  be  an 

uniformity  of  construction  of  the  same  law 
throughout  the  State,  and  this  cannot  be 
attained,  without  giving  to  the  Appellate 
Court  a  superintending' and  controlling  in- 
fluence over  the  judgments  of  the  Inferior 
Courts.  It  is  not  denied,  that  if  the  deci- 
sion of  the  Highest  Tribunal  has  been 
made  by  a  divided  Court,  or  upon  a  first 
impression,  or  it  becomes  doubtful  whether 
the  decision  will  be  adhered  to,  upon  a 
re-consideration  of  it,  the   Inferior   Judge, 


tSee  principal  case  cited  in  State  v.  Harr,  88  W. 
Va.  04, 17  S.  £.  Rep.  796:  footnote  to  Com.  y.  Lester.  2 
Va.  Cas.  198,  containing  an  extract  from  State  v. 
Harr,  88  W.  Va.  64,  17  S.  £.  Rep.  7^9,  See  also.  Com.  T. 
Chappie.  1  Va.  Cas.  184. 


6  RAND. 


Virginia  Rbports,  Annotated. 


668-665 


if  he  thinks  it  erroneous,  may  adjourn  the 
question  again,  or  may  give  a  judgment 
contrary  to  it,  for  the  purpose  of  having  it 
re-viewed  by  the  Supreme  Tribunal.  But, 
in  general,  the  decision  ought  to  be  re- 
spected and  obeyed.  The  same  rule  ought 
to  prevail  in  Criminal  as  in  Civil  cases.  If 
a  construction  of  a  law  favorable  to  the 
accused,  has  been  given  by  the  General 
Court,  there  can  be  no  doubt  that  the  Judge 
of  the  Circuit  Court  ought  not  to  disturb 
it;  and  if  one  unfavorable  to  him  has  been 
rendered,  there  is,  perhaps,  a  stronger 
reason  why  the  Circuit  Court  should  yield 
its  own  opinion.  In  the  former  case,  if 
the  Circuit  Judge  refuses  to  carry  into 
effect  the  decision  of  the  General  Court,  the 
prisoner  may  except  to  his  opinion,  and 
his  judgment  may  be  re-viewed,  and 
another  opportnnity  will  thereby  be  afforded 
to  the  Appellate  Tribunal  to  re-consider  its 
own  opinion,  but  in  the  latter  case,  if  the 
former  decision  of  the  General  Court  is  dis- 
regarded, the  case  is  at  an  end,  because  the 
Commonwealth's  Attorney  cannot  except  to 
any  opinion  of  the  Court;  nor  will  a  Writ 
of  Error  lie  in  behalf  of  the  Commonwealth 
to  an  erroneous  judgment  of  a  Court  given 
in  favor  of  a  prisoner. 

This  brings  us  to  the  second  question, 
namely:  Whether,  under  our  present  act 
against  Mayhems,  a  free  person  shall  be 
deemed  guilty  of  felony,  who  maliciously 
or  unlawfully  shoots  a  slave? 

Dolly  Chappie's  Case,  1  Virg.  Cases,  184, 
was  decided  by  the  unanimous  judgihent  of 
the  seven  Judges  who  were  present,  after 
an  argument  from  the  counsel  for  the 
663  prisoner,  ♦and  the  Commonwealth. 
That  decision  was  founded  on  the  act 
of  J803,  which  declared,  that  **  whosoever 
shall  wilfully,  maliciously,  and  of  purpose 
stab,  or  shoot  another,"  with  intention, 
&c.  such  offender  shall  be  sentenced  to  a 
confinement  in  the  Penitentiary,  &c.  The 
Court  decided  that  a  slave  was  a  person  on 
whom  the  offence  of  stabbing  and  shooting 
might  be  committed,  and  that  the  act  was 
intended  to  protect  slaves  as  well  as  free 
persons  from  such  outrages.  The  same 
language  is  used  in  the  act  of  1819;  and  as 
the  Legislature  had  the  decision  in  Dolly 
Chappie's  Case  before  them  when  they 
revised  all  the  laws  on  the  subject  of 
Mayhem,  and  did  not  think  proper  to  use 
plain  words  by  which  to  exclude  slaves  from 
the  protection  of  the  act,  we  are  of  opinion 
that  the  same  construction  should  now  be 
adhered  to,  as  in  that  case. 

It  has  been  supposed,  however,  that  the 
words  ** being  free,"  in  the  present  act,  do 
shew  an  intention  in  the  Legislature  to 
exclude  slaves  from  the  operation  of  the 
act.  To  give  it  this  effect,  however,  it  is 
necessary  to  dislodge  the  words  **being 
free,"  from  their  present  place  in  the  sec- 
tion, and  place  them  immediately  after  the 
word  ** whosoever,"  in  the  beginning. 
Thus  transposed,  the  act  would  read  thus: 
**Who8oever  being  free,  shall  shoot  or  stab 
another:"  and  it  is  supposed  that  the  word 
another,  has  relation  to  the  words  **being 
free,"  so  as  to  declare  that  whosoever 
being  free  shall  shoot  or  stab  another, 
being  free,  such  offender  shall  be  punished 
in  the    way  provided   for  by  the  act.     We 


do  not  see  the  necessity  for  such  a  violent 
transposition  of  the  words  of  the  section. 
Placed  as  they  are  by  the  Legislature, 
they  seem  to  be  as  plain  as  language  can 
be  made.  There  are  in  this  country  two 
classes  of  offenders,  as  to  whom,  the  Leg- 
islature, from  motives  of  public  policy, 
have  thought  proper  to  prescribe  different 
punishments  for  the  same  offence:  these 
are  the  free  man,  and  the  slave.  The 
former  may  be  sent  to  the  Penitentiary, 
the  latter  may  not.  The  Legislature,  there- 
fore, thought  it  necessary  in  the  revisal 
of      1819,    to     make    a      distinction 

664  *between  these  two  classes  of  offend- 
ers, and  in  the  act  under  discussion. 

they  have  appropriated  the  two  first  sec- 
tions to  a  specification  of  the  acts  declared 
felonious,  and  to  a  denunciation  of  a  cer- 
tain punishment  on  free  persons  who  icom- 
mit  those  offences ;  and  the  third  section 
provides  a  different  punishment  for  the 
slave  who  shall  commit  either  of  the 
offences  in  the  two  first  sections  mentioned. 
The  language  of  the  act  then  is  plainly 
this:  that  **whosoever"  that  is,  whatever 
person  ** shall  shoot,  or  stab  another,"  that 
is,  another  person,  **every  such  offender 
being  free,  his  or  her  counsellors,  aiders 
and  abettors,  being  free,"  shall  be  a  felon, 
and  punished  by  confinement  in  the 
Penitentiary ;  but,  if  any  slave  shall  com- 
mit any  of  the  said  offences,  he  is  declared 
a  felon,  and  shall  suffer  as  in  case  of  fel- 
ony. 

It  has  also  been  supposed,  that  the  pro- 
viso in  the  first  and  second  sections  proves, 
that  the  Legislature  did  not  intend  that  a 
free  person  shall  be  punished  for  maiming 
a  slave.  This  objection,  or  a  similar  one, 
was  ma<fe  in  Dolly  Chappie's  Case,  and 
overruled.  The  giving  an  action  to  the 
party  grieved,  as  in  case  of  trespass,  waa 
intended  as  a  benefit  to  him;  but,  the  in- 
capacity of  a  slave  to  bring  an  action,  and 
his  consequent  inability  to  receive  the  ben- 
efit, should  not  exempt  the  guilty  person 
from  the  punishment  provided  by  law  for 
the  offence.  An  alien  enemy  is  entitled  to 
protection,  whilst  he  is  permitted  to  re- 
main in  the  country,  yet  he  cannot  main- 
tain an  action  during  the  war:  it  cannot 
for  a  moment  be  supposed  that  he  may  be 
shot,  stabbed,  disfigured  or  disabled,  with- 
out subjecting  the  offender  to  the  other 
pains  and  penalties  of  the  act. 

The  other  proviso  is,  that  the  party 
grieved  shall  be  a  competent  witness.  The 
case  before  mentioned  explains  why  thia 
provision  was  made  in  the  act  of  1803.  It 
appears  to  have  been  copied  into  the  act  of 
1819,  without  any  necessity,  because  the 
law  which  gave  a  part  of  the  tine  to  the 
person  grieved,  being  changed,  there  could 
not  be  any  interest  in  him  which 
would    render   him    an    incompetent 

665  ^witness :  but,  the  carelessness  of  the 
draftsman  of  the  bill,  in  retaining  an 

unnecessary  proviso,  affords  no  reasonf  or 
believing  that  the  Legislature  intended  to 
exclude  the  persons  of  slaves  from  the  pro- 
tection of  the  act.  If  such  had  been  their 
intention,  it  would  have  been  easy  to  have 
made  the  exclusion  by  a  direct  provision, 
instead  of  leaving  it  to  a  far-fetched  infer- 
ence. 
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The  diBlinction  between  free  persons  and 
slaves,  was  present  to  the  legislative  mind: 
they  provided  a  different  punishment  for  the 
two  classes,  when  they  were  offenders.  If 
they  had  intended  to  make  the  same  dis- 
tinction as  to  the  persons  offended  against, 
they  would  have  employed  the  same  clear 
language. 

It  may  further  be  remarked,  that  there 
appears  no  reason,  arising  from  the  rela- 
tive situation  of  master  and  slave,  why  a 
free  person  should  not  be  punished  as  a 
felon  for  maiming  a  slave.  Whatever 
power  our  laws  may  give  to  a  master  over 
bis  slave,  it  is  as  important  for  the  in- 
terest of  the  former,  as  for  the  safety  of 
the  latter,  that  a  stranger  should  not  be 
permitted  to  exercise  an  unrestrained  and 
lawless  authority  over  him.  It  is  for  the 
benefit  of  the  master,  and  consoling  to  his 
feelings,  that  a  third  person  should  be  re- 
strained under  the  pains  and  penalties  of 
felony,  from  maiming  and  disabling  his 
slave. 

The  following  is  to  be  entered  as  the 
judgment  of  the  Court. 

This  Court  is  of  opinion,  and  doth  de- 
cide, 1.  That  it  is  true  as  a  general  propo- 
sition, that  in  a  criminal  prosecution, 
wherein  the  judgment  of  the  presiding 
Judge,  if  given  in  favor  of  the  prisoner, 
would  acquit  him  of  the  offence  for  which 
he  is  indicted,  the  Judge  of  the  Circuit 
Court  ought  to  suffer  bis  individual  opin- 
ion to  be  overruled  by  the  previous  opinion 
and  judgment  of  the  General  Court  in  an 
analogous  case;  and  particularly,  that  the 
decision  of  the  General  Court  in  Dolly 
Chappie's  Case,  ought  to  have  such  con- 
trolling influence  in  this  case. 
666  *2.  That  the   judgment    ought  not 

to  be  arrested  in  the  present  case ; 
and  that  a  negro  slave  is  a  subject  or  per- 
son, on  whom  a  free  person  can  commit  the 
offf^nce  created  by  the  6rst  and  second  sec- 
tions of  the  act,  intituled  ^^an  act  to  re- 
duce into  one  act,  the  several  acts  against 
malicious  and  unlawful  shooting,  stabbing, 
maiming  and  disfiguring,"  passed  Feb- 
ruary 9th,  1819;  which  is  ordered  to  be  cer- 
tified to  the  Superior  Court  of  Law  for 
Cumberland  county. 


Richard  B.  Courtney  v.  The  Commonwealth. 

June,  1827. 

Bvldcnca*— Bank  Teller's  Book- Effect —Tbe  book  of  a 
teller  in  a  bank  Is  not  per  se  evidence  to  establish 
the  facts  appearing-  In  tbat  book,  but  may  be  sriyen 
In  evidence  in  connection  witb  the  evidence  of  the 
teller  bimself,  if  tbe  said  teller's  evidence  make 
it  proper  to  refer  to  it  to  prove  tbat  a  par- 
ticular entry  was  made.  [Tbis  was  in  a  prosecu- 
tion for  forgery.] 

Bill  of  Bxceptloiie— What  It  nustShow.t— Tbe  bill  of 
exceptions  outrbt  to  sbew  clearly,  tbat  sucb  book 
wan  offered  in  evidence  in  connection  witb  tbe 
teller's  evidence;  otberwise,  it  will  not  be  so  pre- 
sumed. 

This  was  a  Writ  of  Error  to  a  judgment 
of  the  Superior  Court  of  Henrico.  The 
plaintiff  in    error  was    tried   on  an  indict- 


*Bvldeace.— See  generally,  monoixapbic  note  on 
"Evidence"  appended  to  Lee  v.  Tapscott  2  Wash. 
270. 

'^Blll  of  Bxeceptlofis-What  It  Mast  Show.—ln  Law- 
rence V.  Com.,  M  Va.  679,  10  S.  E.  Rep.  840,  tbe  court 
held  tbat  nothing  tbat  transpired  during  the  trial 
in  tbe  court  below  would  be  considered  a  part 
of  tbe  record  unless  made  90  by  a  bill  of  exceptions 


ment  for  the  forgery  of  a  check  for  ten 
dollars,  purporting  to  be  drawn  by  one 
John  Allen,  jr.  on  the  Cashier  of  the 
Farmers'  Bank  of  Virginia;  he  was  con- 
victed and  sentenced.  At  the  trial,  six  ex- 
ceptions were  taken  to  the  opinion  of  the 
Court,  on  questions  arising  therein  ;  all  of 
these  were  embodied  in  one  bill:  it  is 
deemed  proper  to  state  two  of  those  points 
only,  on  one  of  which  the  judgment  was 
reversed,  there  being  no  error  in  the 
others.  The  bill  stated,  that  *'on  the  trial 
a  witness  was  introduced,  who  stated,  that 
he  was  paying-teller  of  the  Farmers'  Bank 
of  Virginia,  and  was  such  teller  on 
667  the  day  *on  which  the  offence  charged 
in  the  indictment  was  alleged  to  have 
been  committed,  and  for  some  years  before, 
and  ever  since,  and  as  such,  in  the  con- 
stant practice  of  paying  checks  drawn  on 
the  said  Bank ;  and  proved  that  the  check, 
on  which  the  indictment  was  founded,  was 
paid  at  the  said  Bank ;  to  the  admission  of 
which  evidence  the  counsel  for  the  pris- 
oner excepted,  there  being  no  other  proof 
than  the  statement  of  the  said  witness, 
that  he  the  said  witness  was  what  he  rep- 
resented himself,  and  no  evidence  except 
his  own  that  he  was  properly  authorised  ta 
pay  checks  on  the  said  Bask,  which  objec- 
tion was  overruled." 

**On  the  same  trial,  a  book,  said  by  the 
last  mentioned  witness  to  be  in  his  own 
hand-writing,  and  to  be  the  book  in  which 
he  the  said  witness  daily  entered  the  names 
of  the  persons,  whose  orders  or  checks  were 
paid  at  the  said  Bank,  and  the  amount  of 
sucb  checks  was  offered  in  evidence  by  the 
Attorney  for  the  Commonwealth,  to  the 
admission  of  which  evidence  the  accused 
also  objected,  which  objection,  however, 
was  overruled  by  the  Court,  who  permitted 
it  to  go  to  the  jury." 

In  discussing  this  subject  in  conference, 
the  Judges  were  of  opinion,  that  it  did  not 
suflSciently  appear  from  the  bill  of  excep- 
tions, that  the  teller's  book  was  offered  in 
evidence  In  connection  with  the  evidence 
of  the  teller  himself,  and  that  therein  there 
was  error.  From  this  opinion,  the  Judge 
who  had  sat  in  the  Court  below  dissented, 
being  of  opinion  that,  taking  both  excep- 
tions together,  that  fact  did  sufficiently 
appear. 

The  following  was  entered  as  the  opin- 
ion of  the  Court. 

It  seems  to  the  Court  here,  that  there 
was  error  in  so  much  of  the  judgment  of 
the  Superior  Court  as  is  set  forth  by  the 
following  words  in  the  bill  of  exceptions, 
to  wit:  **On  the  same  trial,  a  book,  &c." 
the  Court  being  of  opinion  that  the  said 
book  was  not  per  se  evidence,  and  it  not 
appearing  that  the  said  book  was  offered  in 
evidence    in       connection    with    the    evi- 


or  order  of  tbe  court:  and  tbat  the  mere  statement  in 
tbe  record  tbat  certain  pleas  were  rejected  and  tbat 
parties  excepted  to  various  rulings  of  tbe  court  is. 
not  sufficient  Tbe  principal  case,  Rowt  v.  Kile.  \ 
LelflTb  816:  Wbite  v.  Toncray.  9  Lelsrb  847:  Herring-- 
ton  V.  Harkins.  1  Rob.  501:  Bowyer  v.  Hewitt  2 
Gratt  198:  Jobnson  v.  Jennings,  10  Gratt  1:  Fltz- 
bugb  V.  Pitzbufirh.  U  Gratt  301:  Dickinson  v.  Dickin- 
son, 25  Gratt  821 :  Stoneman's  Case,  85  Gratt  898;  4 
Min.  Inst  740,  are  cited  as  autbority. 

See  furtber,  monographic  note  on  "Bills  of  Excep> 
tton**  app^Pd^d  to  Stoneman  v.  Com.,  25  Gratt  887. 
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deuce  of  the  teller,  for  the  purpose 
^68      *of    proving    that    the  check    in  the 

said  bill  of  exceptions  mentioned  was 
entered  as  paid  in  that  book  by  the  said 
teller.  It  is,  therefore,  considered  by  the 
Court,  that  the  judgment  aforesaid  be  re- 
versed jand  annulled,  and  this  Court  pro- 
ceeding to  give  such  judgment  as  the  said 
Superior  Court  ought  to  have  given,  it  is 
further  considered  that  the  verdict  of  the 
jury  be  set  aside,  and  that  a  Venire  Facias 
de  novo  be  awarded,  and  a  new  trial 
granted  to  the  prisoner,  on  which  new 
trial  the  said  book  is  not  to  be  offered  in 
evidence  per  se,  to  establish  the  facts  ap- 
pearing in  that  book,  but  may  be  given  in 
evidence  in  connection  with  the  evidence 
of  the  teller,  if  the  evidence  of  the  teller 
make  it  proper  that  the  said  book  should 
be  referred  to,  to  establish  the  fact  that 
any  particular  entry  is  therein  made. 
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Bouldin, 
Field, 
Daniel, 


X^harles  Worthtm  v.  The  Commonwealth  * 

November,  1827. 
Criminal  Law— TrespoM—liidlctiiient— Sufficiency  of.t 

—In  aa  Indictment  for  a  trespass  or  mlsdemesoor, 
it  Is  not  necessary  to  insert  the  name  or  surname 
of  a  prosecutor  at  the  foot  of  the  Indictment,  if  it 
appears  that  the  Indictment  was  found  true  on 
the  evidence  of  a  witness  sent  to  the  Qrand  Jury 
either  at  their  own  request,  or  by  direction  of 
the  Court,  and  this  whether  there  was  a  previous 
presentment  or  not. 

5ame— Prosecutor.— A  volunteer  Informer  ourht  to 
be  made  a  prosecutor,  and  liable  for  costs  In  case 
of  failure:  but  one  who  Is  compelled  to  be  an  in- 
former, cannot  be  considered  a  prosecutor. 

Same— Qamlng- Indictment— Sufficiency  of. J— An  In- 
dictment, which  charg-es  that  unlawful  g-amlnff  is 
carried  on  at  a  house  of  public  resort.  Is  g-ood. 

Same— Dismissal  of  Presentment— Effect. $— The  dis- 
mission of  a  presentment  by  the  Court,  at  the 
Instance  of  the  Attorney  for  the  Commonwealth.  Is 
not  Tin  acquittal.   In  Is  an  Informal  Nolle  Prosequi. 

Same— Pelon— How  Acquitted.— There  are  only  three 
ways  by  which  even  a  felon  can  be  acquitted:  they 
are,  the  judsrmentof  the  Examlnlnsr  Court,  the 
verdict  of  the  jury,  or  the  failure  to  Indict  after 
three  terms  of  the  Superior  Court  have  passed. 

Same— Retraxit.— A  dismission  of  a  presentment  is 
not  a  retraxit,  nor  is  a  retraxit  known  to  the 
criminal  law.  where  the  prosecution  Is  carried 
on  by  the  commonwealth. 

Same— Plea  of  Autrefois  Acquit- Sufficiency  of  J— A 
plea  of  Autrefois  acquit,  which  does  not  set  forth 


*Por  monographic  note  on  Robbery,  see  end  of  ease. 

tTrespass  —  Indictment  —  Sufficiency .—  See  mono 
graphic  note  on  "Indictments.  Informations,  and 
Presentments'*  appended  to  Boyle  v.  Com..  14  Gratt 
674. 

^Qamluir—Taveni -Public  Place.— A  house  of  public 
resort,  whether  licensed  or  not.  Is  a  tavern,  and 
consequently  a  public  place  within  the  meaning:  of 
the  statute  as  to  gaminff.  Llnkous  v.  Com.,  9  Lelffh 
611.  citing*  principal  case. 

See  further,  monographic  note  on  "Gamlnsr"  ap- 
pended to  Neal  V.  Com..  22  Gratt    PI7. 

SCHmlnal  Law-Nolle  Prosequi -Effect.— See  princi- 
pal case  cited  in  Com.  v.  Adcock,  8  Gratt.  671 :  foot- 
note  to  Lindsay  v.  Com..  2  Va.  Cas.  34.*>:  McCann  v. 
Cora..  14  GratL  681. 

1  Criminal  Law-Plea  of  Autrefois  Acquit— Sufficiency 
of.  "See  monofirraphic  note  on  "Autrefois  Acquit  and 
Convict  (Jeopardy)"  appended  to  Pasre  v.  Com..  26 
Gratt.  948. 

The  principal  case  Is  cited  with  approval  on  the 
subject  In  State  v.  Cross,  ^4  W.  Va.  817.  29  S.  E.  Rep. 
62a 


the  Court,  nor  the  time,  nor  other  circumstances 
of  the  trial  or  acquittal,  nor  vouch  the  record,  nor 
shew  It,  if  of  another  Court,  should  be  rejected  on 
motion.  The  Attorney  ought  not  to  be  required, 
either  to  plead  or  demur  to  it. 

At  the  Hustings    Court    for   the    City  of 

Richmond,  in    May,    1827,    an    indictment 

was  preferred    to  the   Grand    Jury    by  the 

Attorney      for    the      Commonwealth 

670  against  Charles  *Wortham,  for  unlaw- 
ful gaming    at  faro,    and  was  found 

''a  true  bill."  It  charged  that  he,  on  the 
10th  February,  1827,  unlawfully  did  game 
by  playing  at  a  game  called  faro,  a  game 
played  with  cards,  at  a  house  of  public  re- 
sort, called  the  Chocolate  House,  on  Twelfth 
street  in  the  said  City  of  Richmond,  and 
within  the  jurisdiction  aforesaid,  contrary 
to  the  form  of  the  act,  &c.  At  the  foot  of 
the  Indictment  was  written  as  follows: 
**Wm.  H.  Allen,  the  witness  called  on, 
sworn  and  sent  to  the  Grand  Jury  by  the 
Court,  on  the  motion  of  the  Attorney  for 
the  Commonwealth,  and  certified  by  order 
of  Court.  (Signed)  Th:  C.  Howard,  Clk.'» 
The  defendant  haying  been  summoned,  ap- 
peared and  moved  the  Court  to  quash  the 
Indictment.  The  ground  of  this  motion 
was,  that  there  was  no  prosecutor's  name 
and  surname  written  at  the  foot  of  the  In- 
dictment, it  not  appearing  from  the  records 
in  the  Court  that  the  said  bill  of  Indict- 
ment was  sent  to  the  Grand  Jury,  who 
found  the  same  in  consequence  of  a  pre- 
vious presentment  by  a  Grand  Jury,  made 
on  the  information  of  any  two  of  their  own 
body,  or  the  testimony  of  a  witness,  called 
on  either  by  the  Court,  or  the  Grand  Jury. 
The  motion  was  overruled,  and  the  defend- 
ant excepted  to  the    opinion    of  the  Court. 

He  moved  the  Court  to  quash  the  Indict- 
ment on  another  ground :  that  the  Indict- 
ment has  not  followed  the  words  of  the 
statute.  This  was  also  overruled,  and  the 
defendant  against  excepted. 

The  defendant  then  pleaded,  that  a  pre- 
sentment was  made  against  him  on  the 
26th  February,  1827,  at  the  Court  of  Hust- 
ings for  the  City  of  Richmond,  for  the  same 
identical  offence  charged  in  the  Indict- 
ment; and  that,  on  the  25th  May,  1827,  on 
the  motion  of  the  Attorney  for  the  Com- 
monwealth in  this  Court,  it  was  ordered, 
that  the  said  presentment  be  dismissed; 
and  thereupon,  the  said  defendant  was  dis- 
charged, and  he  vouched  the  record,  and 
so,  he  concludes,  that  he  has  been  hereto- 
fore wholly  acquitted  of  the  said  offence, 
&c.     To  this   plea,  the   Attorney  for 

671  *the  Commonwealth,  after  craving 
oyer  of  the  record  in  the  plea  men- 
tioned, demurred,  and  the  defendant  joined 
in  demurrer,  and  the  Court  sustained  the 
demurrer,  and  overruled  the  plea. 

The  defendant  also  tendered  two  other 
pleas,  in  the  hrst  of  which  he  set  forth  that 
on  the  26th  February,  1827,  a  certain  pre- 
sentment was  made  against  him  by  the 
Grand  Jury  in  the  said  Court  for  the  same 
identical  offence  charged  in  the  said  Indict- 
ment, and  that  afterwards,  the  defendant 
having  appeared  to  answer  the  same,  the 
Attorney  for  the  Commonwealth  withdrew 
the  prosecution  of  the  said  presentment, 
and  he  vouched  the  record.  The  second 
plea  was,  that  the  general  one  that  he  had 
been  heretofore   acquitted,  ap<|   ^i%^b%rgtCi 
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of  the  same  offence  now  charged  against 
him,  without  vouching  tie  record.  The 
Attorney  for  the  Common T^ealth,  moved 
the  Court  to  exclude  both  of  these  pleas, 
which  was  done,  and  the  defendant  ex- 
cepted. The  defendant  then  pleaded  not 
guilty,  and  issue  being  joined  on  it,  a  ver- 
dict was  rendered  for  the  Commonwealth, 
and  judgment  pronounced  against  the  de- 
fendant. 

The  defendant  then  applied  for,  and  ob- 
tained a  Writ  of  Error  to  the  judgment  of 
the  Hustings  Court,  from  the  Superior 
Court  of  Henrico,  and  an  issue  having  been 
made  up  on  the  said  Writ  of  Error,  that 
Court  adjourned  to  this  Court  the  following 
questions:  *^Ought  the  judgment  of  the 
said  Hustings  Court  against  the  plaintiff 
(in  error)  to  be  reversed  by  this  Court  for 
any  of  the  reasons  set  forth  in  the  petition, 
or  appearing  on  the  record?" 

The  case  was  argued  by  Nicholas  and 
Williams,  for  the  plaintiff  in  error,  and  by 
the  Attorney  General  and  Mayo,  for  the 
Commonwealth. 

BROCKENBROUGH,  J.  delivered  the 
opinion  of  the  Court. 

1.  In  this  case,  an  Indictment  was  found 
against  the  plaintiff  in  error,  and  at  the 
foot  of  it  were  written  these 
672  *words:  **Wm.  H.  Allen,  the  wit- 
ness called  on,  sworn  and  sent  to  the 
Grand  Jury  by  the  Court,  on  the  motion  of 
the  Attorney  for  the  Commonwealth.  Th: 
C.  Howard,  Clk."  The  person  indicted 
moved  the  Court  to  quash  the  Indictment, 
because  there  is  no  prosecutor's  name  and 
surname  written  at  the  foot  of  the  Indict- 
ment, it  not  appearing  from  the  records  of 
the  Court  that  the  said  bill  of  Indictment 
was  sent  to  the  Grand  Jury,  who  found  the 
same  in  consequence  of  a  previous  present- 
ment by  a  Grand  Jury,  made  on  the  in- 
formation of  any  two  of  their  own  body,  or 
the  testimony  of  a  witness,  called  on  either 
by  the  Court,  or  the  Grand  Jury,  which 
motion  the  Court  overruled,  although  there 
was  no  such  presentment,  and  an  excep- 
tion was  taken  to  that  opinion  of  the  Court. 
Whether  it  was  right  or  wrong,  depends  on 
the  construction  of  the  45th,  46th  and  47th 
sections  of  the  act  concerning  criminal  pro- 
ceedings. 1  Rev.  Code  of  1819,  p.  611. 
The  tirst  remark  to  be  made  is,  that  this 
law  cannot  properly  be  denominated  a  penal 
statute;  it  neither  defines,  nor  creates  any 
criminal  offence,  nor  prescribes  a  punish- 
ment for  one.  It  merely  directs  how  cer- 
tain proceedings  shall  be  carried  on  in 
trespasses  and  misdemesnors,  preparatory 
to  their  introduction  into  Court.  There  is 
no  reason  why,  in  construing  such  an  act, 
we  should  stick  to  the  letter,  nor  why  we 
should  not  carry  into  effect  the  obvious  in- 
tention of  the  Legislature. 

The  45th  section  provides,  that  the  name 
and  surname  of  the  prosecutor,  and  the 
town  or  county  in  which  he  shall  reside, 
with  his  title  or  profession,  shall  be  written 
at  the  foot  of  every  bill  of  Indictment  for 
any  trespass,  or  misdemesnor,  before  it  be 
presented  to  the  Grand  Jury ;  and  the  46th 
section  provides,  that  where  the  defendant 
is  acquitted,  Ac.  the  prosecutor  shall  be  lia- 
ble for  the  costs.  It  seems  suflSciently 
clear,  that  these   two  sections  apply  to  the 


case  of  a    volunteer   witness,  who,  believ- 
ing that  he  himself,  or  some    person    con- 
nected  with  him    has    been  injured,  under- 
takes of  his  own  accord  to  invoke  the 

673  justice  *of  his  country.     But,  as    the 
motives  of  men  are  various,  and  it  is 

difficult  to  decide  whether  a  voluntary  in- 
former be  influenced  by  a  sense  of  justice, 
or  swayed  by  a  malicious  design  to  oppress, 
or  harass  his  neighbour,  the  Legislature 
thought  it  proper  to  guard  against  the 
prevalence  of  this  wicked  motive,  and  to 
prevent  vexatious  prosecutions,  by  requir- 
ing that  the  volunteer  should  be  named  as 
prosecutor,  and  that  in  case  of  his  defeat 
he  should  pay  to  his  adversary  his  costs.. 
But,  there  are  many  offences  injurious  to 
public  morals  and  to  the  public  peace,  in 
the  punishment  of  which  no  individual 
feels  sufficient  interest  to  bring  them  be- 
fore the  proper  tribunals,  and  unless  the 
functionaries  of  justice  notice  them,  no 
restraint  will  be  imposed  on  their  commis- 
sion. Courts  and  Grand  Juries  are  con- 
servators of  the  peace,  and  guardians  of 
the  public  morals.  Grand  Juries  are  espe- 
cially required  by  the  sanction  of  an  oath, 
to  present  all  offences,  and  presentments 
are  directed  to  be  made  on  the  knowledge 
of  any  two  of  their  body;  they  are  thus 
compelled  to  be  informers,  but  if  for  this 
information  they  are  to  be  subjected  to  the 
payment  of  costs  (in  case  of  the  failure  of 
the  prosecution,)  then  there  may  be  reason 
to  fear  that  they  will  be  induced,  contrary 
to  their  duty  and  their  oaths,  to  withhold 
their  information.  So,  too,  the  Court  or 
Grand  Jury  may  have  good  reason  to  be- 
lieve that  an  individual  can  prove  the  com- 
mission of  an  offence  which  ought  to  be 
enquired  into:  he  is  unwilling  to  give  evi- 
dence, but  he  is  commanded  by  the  process 
of  the  Court  to  become  a  witness:  he  can- 
not be  called  a  prosecutor,  nor  ought  he  to 
be  subjected  to  a  penalty  for  doing  that 
which  he  is  compelled  to  do  by  the  consti- 
tuted authorities  of  his  country.  It  was  to 
protect  these  two  classes  of  involuntary 
witnesses,  that  the  47th  section  was  enacted. 
The  first  proviso  of  that  section  declares, 
that  when  a  presentment  shall  be  made  by 
the  Grand  Jury  on  the  knowledge  of  two  of 
their  own  body,  or  when  a  presentment 
shall  be  made  on  the    testimony    of  a 

674  witness    *called    on     either     by    the 
Court,  or   by    the   Grand   Jury,  then 

neither  the  informing  Grand  Jurors,  nor 
the  witness  so  called  on,  shall  be  liable  to 
coats. 

A  presentment  in  a  large  sense  is  an  In- 
dictment, for  every  Indictment  is  a  present- 
ment ;  the  very  words  of  the  proviso  then 
include  an  Indictment  made  on  the  testi- 
mony of  a  witness  called  on  by  the  Court, 
or  by  the  Grand  Jury :  and  does  not  the 
reason  of  the  enactment,  include  the  case 
of  an  Indictment?  Can  any  reason  be 
assigned  why  the  involuntary  witness,  on 
whose  compulsory  evidence  an  informal 
presentment  is  made,  should  not  be  deemed 
a  prosecutor,  nor  liable  to  costs,  while  he, 
on  whose  compulsory  evidence,  a  formal 
and  regular  presentment  is  made,  is  to  be 
deemed  a  prosecutor,  and  liable  to  those 
penalties?  Or,  could  the  Legislature  have 
intended  to  make  a  difference   between  the 
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liability  of  such  witness,  because  in  the 
one  case  the  Grand  Jury  themselves  pre- 
pare the  charge  from  his  evidence,  and  in 
the  other  case  they  adopt  the  charge  already 
prepared  for  them,  and  sent  to  them  with 
the  witness?  The  Grand  Jury  may  un- 
<donbtedly  make  a  presentment  in  all  re- 
spects as  full  and  formal  as  an  Indictment 
preferred  by  the  regular  oflScer  of  the 
Court,  and  the  only  difference  between 
them  in  such  case  is,  that  the  former  is 
signed  by  the  foreman,  the  latter  is  en- 
dorsed by  the  foreman,  under  the  words  **a 
true  bill."  Such  a  minute  difference  in 
form  cannot  make  so  great  a  difference  in 
the  character  and  liability  of  the  witness. 
It  has,  however,  been  argued,  that  as  the 
L«egislature  used  the  word  presentment  in 
the  second  proviso  of  this  section,  in  the 
restricted  sense  of  a  charge  prepared  by 
themselves,  they  ought  to  be  considered  as 
having  used  it  in  the  same  restricted  sense 
in  the  first  proviso,  and  it  is  admitted  that 
there  is  plausibility  in  the  argument:  but, 
as  we  know  that  it  is  legally  and  technically 
used  in  both  senses,  and  as  the  consequence 
of  so  restricting  it  would  defeat  the  inten- 
tion of  the  Legislature,  we  cannot  hesitate 

in  giving  it  the  enlarged  meaning. 
675  *It  cannot    be    doubted,  that    it    is 

within  the  power  of  every  conservator 
of  the  peace,  to  recognize  a  person  who  has 
committed  an  outrage  on  the  peace  of 
society,  to  appear  before  the  next  Court  to 
answer  an  Indictment  to  be  preferred 
against  him,  and  to  recognize  the  witnesses 
also  to  appear  and  testify.  If  the  con- 
struction contended  for,  by  the  plaintiff  in 
error,  be  given  to  this  clause,  then  if  no 
person  is  willing  to  become  the  prosecutor, 
one  of  these  two  results  must  happen; 
either  the  Indictment  cannot  be  sent  to  the 
Grand  Jury  at  all,  or  the  witnesses  must 
first  be  sent  to  the  Grand  Jury  to  enable 
them  to  make  a  presentment,  and  then  the 
Indictment  being  preferred  in  consequence 
of  the  previous  presentment,  the  witnesses 
must  be  a  second  time  sent  to  the  Grand 
Jury  to  enable  them  to  find  the  bill.  The 
first  would  defeat  public  justice,  and  ren- 
der abortive  the  admitted  and  useful  power 
belonging  to  the  conservators  of  the  peace ; 
the  second  would  procrastinate  the  proceed- 
ings of  the  Court,  and  harass  the  Grand 
Jury  with  a  double  examination,  which  is 
totally  un necessary.  The  Legislature  could 
no^  have  designed  that  this  circuitous  route 
should  be  taken,  when  the  direct  path  lay 
before  them.  We  are  of  opinion,  that  the 
Court  were  right  in  refusing  to  quash  the 
Indictment  on  this  ground.  In  this  opin- 
ion, however,  two  of  our  brethren  (Bouldin 
and  Field)  do  not  concur. 

2.  The  Indictment,  which  is  under  the 
gaming  act,  charged  the  defendant  with 
playing  at  a  game  called  faro,  at  a  house 
of  public  resort,  Ac.  The  plaintiff  in 
error  moved  the  Court  to  quash  the  Indict- 
ment, because  it  has  not  followed  the  words 
of  the  statute.  The  variance  alleged  is, 
that  the  5th  section  of  the  act  prohibits  the 
playing  in  an  ordinary,  race-field,  or  any 
other  public  place,  which  last  are  not  the 
exact  words  of  the  Indictment.  The  act 
undoubtedly  prohibits  the  playing  at  a 
tavern,  which  is  both    an    ordinary,  and  a 


public  place.    The   16th   section    declares, 

that    every    house    of   public   resort    shall 

be   deemed  and    taken  to  be  a  tavern, 

676  within  the  true  intent  and  meaning  *of 
the     act.     If      the     Indictment      had 

charged  the  playing  to  be  at  a  tavern,  it 
would  have  been  good,  because  a  tavern  is 
ex  vi  termini  a  public  place,  nor  has  any 
authority  been  shewn  to  prove,  that  it 
would  be  necessary  to  lay  it  under  a 
scilicet.  But,  a  house  of  public  resort  is 
by  the  law  a  tavern,  and  therefore,  a  public 
place.  The  charge  is  laid  in  the  very 
words  of  the  16th  section,  and  is  as  correct 
as  if  laid  in  the  words  of  the  5th.  The 
Court  properly  refused  to  quash  on  this 
ground. 

3.  The  defendant  then  pleaded  Auterfois 
acquit,  and  in  his  plea  he  set  forth,  that 
he  had  been  presented  for  the  same  offence 
in  the  same  Court,  on  a  day  certain,  and 
that  on  another  day  certain,  at  the  instance 
of  the  Attorney  for  the  Commonwealth,  it 
was  ordered,  for  reasons  appearing  to  the 
Court,  that  the  said  presentment  be  dis- 
missed; and  thereupon,  (the  plea  alleged,) 
that  the  said  defendant  was  discharged, 
and  thereof  went  thence  without  day,  and 
he  vouched  the  record.  The  Attorney  for 
the  Commonwealth  craved  oyer  of  the  rec- 
ord, (which  is  set  out,  and  shews  that  the 
presentment  was  dismissed  by  the  Court  at 
the  instance  of  the  Attorney,)  and  de- 
murred to  the  plea.  This  demurrer  brings 
on  the  question,  whether  the  dismission  of 
the  presentment  be  an  acquittal.  In  this 
order  for  a  dismission,  there  is  no  judg- 
ment that  he  be  thereof  acquitted,  and  go 
hence  without  day,  nor  is  it  believed  that 
there  is  any  mode  by  which  a  prisoner, 
even  in  case  of  felony,  can  be  acquitted  of 
the  offence  with  which  he  stands  indicted, 
unless  by  the  judgment  of  the  Examining 
Court,  or  by  the  verdict  of  a  jury,  or  the 
failure  to  indict  him  after  three  terms  of 
the  Superior  Court  have  passed.  This  dis- 
mission is  an  informal  Nolle  Prosequi, 
which  is  never  considered  in  England  as 
an  acquittal,  (1  Chitty's  Cr.  Law,  p.  480,) 
and  was  so  decided  here  in  Lindsay's  Case, 
2  Virg.  Cas.  p.  345.  The  demurrer  was 
properly  sustained. 

4.  The  defendant  then  pleaded,  that  he 
had  been  presented  for  the  same  identical 
offence  in  the  same   Court,  and    that   on  a 

day  certain  afterwards,  the  Attorney 

677  for  the  ^Common wealth  withdrew  the 
prosecution  of  the   presentment,  and 

he  vouched  the  record.  The  Court,  on  the 
motion  of  the  Attorney  for  the  Common- 
wealth, rejected  the  plea.  This  Court  is  of 
opinion,  that  the  decision  was  correct  for 
two  reasons.  1.  Because  the  record  which 
was  vouched,  shewed  there  was  no  retraxit, 
but  a  simple  dismission,  or  Nolle  Prosequi. 
2.  Because  a  retraxit  is  believed  to  be  un- 
known to  the  criminal  law,  at  least  as  far 
as  it  regards  a  prosecution  at  the  suit  of 
the  Commonwealth,  although  it  is  used  in 
England  in  cases  of  appeal,  which  is  a 
prosecution  carried  on  at  the  suit  of  an  in- 
dividual. As  was  well  observed  at  the 
bar,  this  power  of  a  retraxit  is  a  dispensing 
power,  and  the  law  has  not  entrusted  it  to 
a  prosecuting  attorney. 

5.  The  defendant   aibso   pleaded,  that   he 
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had  been  theretofore  acquitted  of  the  same 
offence.  This  plea  is  general;  does  not 
set  forth  the  Court  in  which,  nor  the  time 
-when,  nor  any  other  circumstance  of  the 
prosecution,  trial,  or  acquittal:  nor  did  he 
vouch  the  record  of  the  same  Court,  nor 
shew  the  record  of  acquittal,  if  of  another 
Court.  This  was  necessary  to  be  done 
according  to  the  decision  in  Myers's  Case, 
1  Virg.  Cas.  p.  230.  The  attorney  could 
"do  nothing  else  than  when  he  has  done. 
He  could  not  plead  nul  tiel  record,  because 
no  record  was  vouched  or  shewn ;  and  it 
would  not  have  been  proper  to  demur,  since 
he  might  thereby  have  admitted  the  truth 
of  the  plea.  The  Court,  according  to 
Myers's  Case,  pa.  232,  did  right  to  over- 
rule the  plea. 

For  these  reasons,  the  following  judg- 
ment is  to  be  entered. 

This  Court  is  of  opinion,  and  doth  de- 
cide, that  the  judgment  of  the  Hustings 
Court  in  the  record  mentioned,  ought  not 
to  be  reversed  for  any  of  the  reasons  set 
forth  in  the  petition,  or  appearing  in  the 
record ;  which  is  ordered  to  be  certified  to 
the  Superior  Court  of  Law  for  Henrico 
county. 


ROBBBRY. 


I.  Definitions. 

A.  At  C!ommon  Law. 

B.  Robbery  of  Crop  by  Employee. 
II.  Distinction. 

A.  Robbery  Distinguished  from  Simple  Lar- 
ceny. 

III.  What  Constitutes  Robbery. 

A.  Intent. 

B.  Existence  of  Intent  at  Time  of  Takinar. 

IV.  Attempts. 

A.  Murder  in  AttemptinsT  Robbery. 
1.  Grade  of  the  Crime. 
V.  The  Indictment 

A.  Good  at  Common  Law,  Good  under  Statute. 
1.  SniBcient  at  Common  Law. 

B.  Bad  for  Robbery.  Good  for  Assault. 

1.  Verdict  Gk)od  for  Lesser  Offense. 

2.  Word  "Felonious"  Necessary. 

C.  Description  of  Property. 
VI.  Clerk's  Charare  to  Jury. 

VII.  Evidence. 

A.  AdmissibiUty. 

B.  Sufficiency. 
VIII.  Instructions. 

A.  Burden  of  Proof. 

B.  Assnmincr  Guilt. 
IX-  New  Trial. 

Cross  References  to  Monairraphic  Notes. 

Burglary    and    Housebreakinar,   appended    to 

Clarke  v.  Com.,  35  Gratt  908. 
False  Pretences  and  Cheats,  appended  to  Left- 

wich  V.  Com.,  80  Gratt  716. 
Indictments,  Informations  and  Presentments, 

appended  to  Boyle  v.  Com..  14  Gratt  (J74. 

1.  DEPINmONS. 

A.  AT  COMMON  LAW.— The  common-law  offense 
•of  robbery  is,  "the  felonious  and  forcible  takinar 
from  the  person  of  another  of  goods  or  money  to 
any  value,  by  violence  or  putting  in  fear."  Hous- 
ton V.  Com.,  87  Va.  257.  12  S.  E.  Rep.  W5. 

B.  ROBBERY  OP  CROP  BY  EMPLOYEE.— Where 
landowner  contracts  with  one  to  crop  his  land  and 
-give  him  part  of  crop,  after  paying  all  advances, 
and  crop  has  not  been  divided,  the  cropper  is  a 


mere  employee:  the  ownership  of  the  entire  crop 
is  in  the  landowner,  and  if  cropper  forcibly,  or 
against  consent  of  landowner,  takes  the  crop  from 
possession  of  latter,  such  taking  is  larceny,  robbery 
or  other  offense,  according  to  the  circumstances  of 
the  case.    Parrish  v.  Com.,  81  Va.  1. 

a  DISTINCTION. 

A.  ROBBERY  DISTINGUISHED  FROM  SIMPLE 
LARCENY.— In  this  state  the  distinction  between 
simple  larceny  and  larceny  from  the  person,  ex- 
cept where  it  is  accompanied  with  such  force  and 
fear  as  will  raise  the  crime  to  robbery,  does  not 
exist,  and  all  larceny,  not  amounting  to  robbery, 
is  simple  larceny.    State  v.  Chambers.  22  W.  Va.  789. 

111.  WHAT  CONSTITUTES  ROBBERY. 

A.  INTENT.— To  constitute  a  robbery  it  is  not 
necessary  that  the  prisoner  should  intend  to  appro- 
priate the  property  to  his  own  use.  If  he  intended 
to  deprive  the  prosecutor  of  his  property  that  is 
sufficient    Jordan  v.  Com.,  25  Gratt  948. 

B.  EXISTENCE  OF  INTENT  AT  TIME  OF  TAK- 
ING.—The  prisoner  is  prosecuted  for  the  robbery 
of  a  pistol.  If  he  snatched  the  pistol  from  the 
hands  of  the  prosecutor  simply  to  prevent  the  pros- 
ecutor from  using  it  against  his  assailants,  without 
at  the  time  intending  to  appropriate  it  though  he 
afterwards  take  it  away  and  sell  it  this  is  not 
robbery  of  the  pistol:  though  he  and  others  went 
together  to  the  house  of  the  prosecutor  for  the  pur- 
pose of  committing  a  robbery.  But  in  such  case, 
if  the  accused  when  he  snatched  the  pistol,  had 
the  intention  to  deprive  the  owner  of  it  though 
he  may  have  also  had  the  purpose  to  prevent  the 
use  of  it  by  him.  this  is  robbery.  Jordan  v.  Com.. 
25  Gratt  948. 

IV.  ATTEMPTS. 

A.  MURDER  IN  ATTEMPTING  ROBBERY.- On 
an  indictment  for  murder,  simply,  one  may  be  con- 
victed of  murder  in  the  commission  of,  or  attempt 
to  commit  robbery.  Robertson  v.  Com.,  1  Va.  Dec. 
861. 

1.  Gbadb  of  thb  Crdcb.— And  one  who  kills  an- 
other in  the  attempt  to  commit  or  commission  of 
robbery,  is  guilty  of  murder  in  the  first  degree. 
Robertson  v.  Com..  1  Va.  Dec.  851. 

V.  THE  INDICTMENT. 

A.  GOOD  AT  COMMON  LAW.  GOOD  UNDER 
STATUTE.— The  Virginia  sUtute.  S  8674,  does 
not  define  the  offense  of  robbery,  but  only  regu- 
lates its  punishment:  and  an  indictment  good  at 
common  law  is  good  under  the  statute.  Houston 
V.  Com.,  87  Va.  257, 12  S.  E.  Rep.  385. 

1.  StJFFiciBNT  AT  COMMON  LAW.— So.  au  iudlctmeut 
alleging  the  felonious  and  forcible  taking  by  the 
accused  from  the  person  of  another,  of  goods  and 
money  of  a  named  value,  by  violence  and  putting 
him  in  fear,  and  that  such  goods  and  money  were 
the  property  of  such  other  persons,  is  a  sufficient 
charge  of  robbery  at  common  law.  Houston  v. 
Commonwealth.  87  Va.  257.  12  S.  E.  Rep.  385. 

B.  BAD  FOR  ROBBERY,  GOOD  FOR  ASSAULT.- 
An  indictment  may  be  fatally  defective  as  an  in- 
dictment for  robbery,  but  good  for  assault  Hence, 
if  such  Indictment  attempts  to  charge  the  offense 
of  robbery,  and  is  bad  for  that  offense,  and  properly 
charges  an  assault  it  is  good  for  the  lesser  offense, 
and  a  motion  to  quash  such  an  indictment  is  rightly 
overruled.    State  v.  Howes,  26  W.  Va.  114. 

1.  Vbbdict  Good  tor  Lbssbb  Offensb.— And  on 
an  indictment  for  robbery,  charging  that  the  pris- 
oners "did  make  an  assault"  upon  one  G.,  and  one 
gold  watch,  etc..  from  the  person  and  against  the 
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will  of  G.,  etc.,  "feloniously  and  violently  did  steal," 
etc..  the  jury  acquitted  the  prisoners  of  the  felony 
charged,  but  found  them  ffullty  of  "assault  and 
battery."  On  motion  in  arrest  of  Judgment,  it  was 
held,  the  finding  was  valid  under  ch.  208,  S  27  of 
the  Code.  Hardy  v.  Com..  17  Gratt  B92:  SUte  v. 
Howes,  28  W.  Va.  110. 

2.  Word  "Felonious"  Necbssaby.— At  common 
law,  it  seems,  the  indictment  for  robbery  should 
necessarily  allege  that  the  assault  was  "feloni- 
ously" made.  Houston  v.  Com.,  87  Va.  265,  12  S.  E. 
Rep.  385:  Hardy  v.  Com.,  17 Gratt.  592. 

C.  DESCRIPTION  OP  PROPERTY. -In  Moody  v. 
State  1  W.  Va.  887.  an  indictment  charging  ac- 
cused with  the  robbery  of  "thirty  United  States 
notes  for  the  payment  of  divers  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  S260,  of  the 
value  of  $260."  was  held  to  sufficiently  describe  the 
property  taken. 

And  in  State  v.  Jackson.  26  W.  Va.  260.  it  was  held, 
that  an  indictment  for  robbery  which  described  the 
property  taken  as  "silver  coin  of  the  value  of  $2.00" 
was  sufficient 

VI.  CLERK'S  CHARGE  TO  JURY. 
Where  indictment  charges  accused  with  robbery 
by  presenting  of  fire  arms,  it  is  proper  to  charge  the 
Jury  that  if  they  find  him  guilty  as  alleged  In  the 
indictment,  they  should  fix  his  punishment  accord- 
ing to  the  provisions  of  the  first  clause  of  S  8674. 
Code  1887.  Houston  v.  Commonwealth,  87  Va.  257. 12 
S.  E.  Rep.  886. 

VII.  EVIDENCE. 

A.  ADMISSIBILITY. 

Irrelevant  Matter. -On  a  trial  for  robbery  occur- 
ring at  10.80  p.  m.  a  half  mile  from  depot,  evidence 
offered  by  accused  that  a  negro  was  seen  at  8  a.  m. 
next  thereafter,  in  the  railroad  yard,  was  irrele- 
vant. Thompson  v.  Com.,  88  Va.  46. 18  S.  E.  Rep.  804. 
Describing  Property.— And.  where  one  is  charged 
with  the  robbery  of  "silver  coin  of  the  value  of 
$2.00  "  It  is  proper  to  permit  the  party,  from  whom 
the  coin  was  taken,  to  give  evidence  as  to  the  num- 
ber and  value  of  the  pieces  taken.  SUte  v.  Jack- 
son. 26  W.  V  a.  260. 

Part  ol  Rc«  Qcst».-On  a  prosecution  for  a 
robbery,  a  witness  gives  a  descripUon  of  the  rob- 
bers received  from  the  wife  of  the  prosecutor  a 
few  minutes  after  the  occurrence,  and  he  states 
that  he  pursued  after  the  parties  and  found  the 
prisoner  and  another  at  a  place  he  describes.  The 
commonwealth's  attorney  may  then  properly  ask 
him  whether  the  prisoner  and  the  other  person 
corresponded  on  that  night,  in  dress  and  appear- 
ance with  two  of  the  men  described  by  the  wife  of 
the  prosecutor.  And  his  answer  that  they  did,  was 
proper  evidence.  Jordan  v.  Com..  26  GratL  948. 
B.  SUFFICIENCY. 

To  Prove  Taking  and  Oonulneneas.- Parties  are  in- 
dieted  for  the  robbery  of  notes  or  paper,  the  indict- 
ment conuming  two  counts,  charging  the  same 
offense  In  different  form.  The  notes  or  paper  are 
produced  at  trial,  inspected  by  the  jury,  and  no  sug 
gestlon  made  that  they  were  spurious.  It  Is  also 
shown  by  the  party  robbed  that  he  received  the 
notes  from  the  United  States  for  services.  On 
motion  by  accused  to  set  aside  the  verdict  because 
contrary  to  evidence,  or  for  want  of  evidence  prov- 
ing genuineness  of  notes,  it  was  not  error  to  over- 
rule  the  motion.    Moody  v.  State,  1  W.  Va.  840. 

To  Prove  the  Charge.— On  a  trial  for  robbery,  the 
evidence  showing  that  accused  and  companion  as- 
sailed a  party  at  a  sUted  time,  and  that  companion 
held  the  party  while  the  accused  took  from  his  per- 
son a  pocketbook  of  the  value  of  fifty  cents  con- 


talnlng  fifteen  dollars  in  currency,  was  sufficient 
proof  to  warrant  conviction.  Wheeler  v.  Com..  86 
Va.  668, 10  S.  E.  Rep.  924. 

Taking  Proved,  Jury  flay  Infer  Intent— And  on  a 
trial  for  robbery,  when  the  fact  of  the  taking  has 
been  proved,  In  the  absence  of  satisfactory  coun- 
tervailing evidence  by  the  accused,  the  Jury  may 
Infer  the  felonious  intent  from  the  Immediate  as' 
portatlon  and  conversion  of  the  property.  Jordan 
V.  Com.,  25  Gratt  948. 

VIII.  INSTRUCTIONS. 

A.  BURDEN  OF  PROOF.— Where,  on  a  trial  for 
robbery,  an  instruction  was  given  on  behalf  of  the 
accused,  that  the  burden  of  proving  every  essen- 
tial of  the  charge  was  on  the  commonwealth.  It  was 
not  error  to  add.  'but  the  burden  of  proving  an 
alibi  is  on  the  accused."  Thompson  v.  Com..  88  Va. 
46,  IS  S.  E.  Rep.  804. 

B.  ASSUMING  GUILT. -But,  an  instruction  that 
if  jury  believe  that  defendant  was  present,  aiding 
and  abetUng  C.  In  robbing  M.,  then  he  Is  guilty  as 
principal  in  the  second  degree,  though  he  neither 
beat  nor  struck  M.,  nor  presented  fire  arms  *"at  him. 
nor  received  any  portion  of  the  goods  carried  away 
by  C.  as  the  fruits  of  the  robbery,"  assumes  that 
there  was  a  robbery,  and  that  C.  committed  it  and 
carried  off  the  stolen  property,  and  was  Improper. 
Houston  V.  Commonwealth,  87  Va.  287, 12  S.  E.  Rep. 

(6. 

IX.  NEW  TRIAL. 

On  trial  for  robbery,  the  evidence  showing  that 
accused  and  companion  assailed  a  party  at  a  cer- 
tain time  and  that  companion  held  him  while  ac- 
cused took  purse  and  money  from  his  person,  a  new 
trial  will  not  be  awarded  for  newly-discovered  evi- 
dence that  a  witness,  who  had  testified  at  the  trial, 
since  remembered  that  the  scene  of  the  robbery 
was  examined  by  lamplight,  and  not  by  moonlight. 
Wheeler  v.  Com..  86  Va.  658.  10  S.  E.  Rep.  i»4. 


678  *The  Commonwealth  v.  Richard  Turner. 

November,  1837. 
Criminal  Law— Criminal  Beating  of  Slave.*- An  indict- 
ment cannot  be  sustained  against  a  Master,  for  the 
malicious,  cruel,  and  excessive  beating  of  his  own 
Slave. 

The  defendant  was  indicted  at  the  Su- 
perior Court  of  King  George,  in  October, 
1826,  for  cruelly  beating  his  own  slave. 
The  Indictment  charged  that  the  defend- 
ant, **with  force  and  arms,  in  and  upon 
one  negro  man  slave,  named  Emanuel,  the 
property  of  the  said  Richard  Turner,  then 
and  there  being,  did  make  an  assault,  and 
with  certain  rods,  whips  and  sticks,  him 
the  said  negro  man  slave  did  then  and 
there  wilfully  and  maliciously,  violently, 
cruelly,  immoderately,  and  excessively 
beat,  scourge  and  whip,  against  the 
peace  and  dignity  of  the  Commonwealth." 

The  defendant  pleaded  not  guilty,  and 
also  demurred  to  the  Indictment,  and  the 
attorney  joined  in  demurrer.  The  Superior 
Court,  because  of  the  novelty  and  difficulty 
of  the  questions  arising  on  the  demurrer, 
adjourned  the  same  to  the  General  Court 
for  its  decision  thereon. 

The  case  was  argued  here  by  Stanard, 
for  the  defendant,  and  the  Attorney  Gen- 
eral, for  the  Commonwealth. 

The  following  opinion  of  the  Court  waa 
prepared  by 

*The  principal  case  is  cited  in  Souther  v.  Com.,  7 
Qratt.  680. 
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DADS,  J. 

In  comiog  to  a  decision  ttpoo  tfai«  delicate 
and  important  queation,  tise  Court  Jsaa  con- 
sidered it  to  be  its  duty  to  ascertain, 
not  what  nay  be  expedient,  or  morally,  or 
politically  ri^ht  in  relation  to  thin  matter, 
but  wlaat  is  the  law.  It  is  ita  duty  to  ex- 
pouiid  and  declare  the  actual  law ;  and  not 
to  make,  or  amend  it.  We  have  not  been 
unaware  that,  in  refi^ard  to  misdemeanors, 
Tery  extensive  powers  have  been  some- 
times attributed  to  the  Court  of  King's 
Bench    in    England,    as    the  custos 

679  mornm  of   the  realm;  and  *that   the 
same   are  supposed   to  appertain    to 

the  General  and  Circuit  Courts,  as  holding 
the  same  place«  in  respect  to  this  Common- 
wealth. But,  although  both  these  tribunals 
h»ve,  upon  the  same  principles,  long  exer- 
cised a  control  over  offences  contra  bonos 
mores,  we  think  it  is  apparent  that  neither 
has  ever  arrogated  to  itaelf,  in  the  exer- 
cise of  these  powers,  the  latitude  of  juris- 
diction, which  some  have  supposed  to 
belong  to  them,  but  which  could  not  be 
exercised  without  an  alarming  encroach- 
ment upon  the  liberty  of  the  subject  or 
citizen.  It  is  more  just,  as  well  as  more 
safe,  to  consider  this  power  as  limited  by 
the  instances,  which,  in  the  process  of 
ages,  have  from  time  to  time  occurred,  and 
are  upon  record,  than  to  regard  it  as  a  new 
principle  applicable  to  every  case,  which, 
in  the  opinion  of  every  Judge,  may  seem 
to  be  comprehended  within  it.  This  doc- 
trine would  erect  a  power  truly  inquisi- 
torial :  a  power  to  be  exercised,  not  within 
the  limits  of  a  long  line  of  established 
precedents,  but  to  be  deduced  according  to 
the  ever- varying  opinions  of  its  deposita- 
ries, from  a  course  of  reasoning  upon  a 
subject  admitting  as  much  diversity  of 
opinion,  as  much  subtlety  and  refinement, 
as  any  other  whatsoever;  the  influence  of 
the  deportment  of  each  member  of  society 
upon  the  general  welfare  of  the  whole. 

This  latitndinous  doctrine  we  disclaim. 
Nor  is  it  the  first  time  that  this  Court  has, 
in  effect,  made  this  disclaimer.  The  cases 
of  The  Commonwealth  v.  Isaacks,  Novem- 
ber Term,  1826,  ante,  634;  and  Anderson 
V.  The  Commonwealth,  ante,  627,  at  the 
same  Term,  rest  for  their  decision  mainly 
on  the  same  principles.  The  first  of  these 
cases,  was  an  Indictment  against  a  man 
and  woman  for  living  for  many  years  in  a 
state  of  concubinage;  but,  without  charging 
a  specific  act  of  fornication.  The  Indict- 
ment was  at  common  law,  and  not  under 
the  statute.  The  second,  was  the  case  of 
abduction  and  seduction  of  a  young  female, 
(above  the  age  of  sixteen,)  under  such  cir- 
cumstances of  atrocity,  that  the  jury 
amerced  him  in  $1,000,  and  the  Court 

680  superadded  a  ^confinement  of  two 
years  and  six  months.  In  the  Gen- 
eral Court,  it  was  attempted  to  maintain 
these  prosecutions  upon  the  ground,  that 
the  acts  were  contra  bonos  mores.  But, 
this  idea  was  repelled  by  the  Judges,  and 
the  jurisdiction  was  disclaimed. 

It  is  said  to  be  the  boast  of  the  common 
law,  that  it  continually  conforms  itself  to 
the  ever-changing  condition  of  society. 
But,  this  conformity  keeps  on  pari  passu 
with  those  changes.    Iiike  them  it  is   slow 


and  imperceptible:  so  that  society  may 
easily  conform  itself  to  the  law.  When 
great  changes  take  place  in  the  social 
order,  a  stronger  hand,  that  of  the  Legisla- 
ture, must  be  applied.  Thus,  when  slavery, 
a  wholly  new  condition,  wss  introduced, 
the  common  law  could  not  operate  on  it. 
The  rules  were  to  be  established,  either  by 
the  positive  enactments  oi  the  lawmaking 
power,  or  to  be  deduced  from  the  Codes  of 
other  countries,  where  that  condition  of 
man  was  tolerated.  If  we  can  derive  no 
aid  from  these  sources,  it  will  not  do  to 
appeal  to  maxims  and  principles  of  the 
common  law,  applicable  to  quite  different 
subjects.  When  the  Courts  recognize  the 
power  to  punish  one  who  should  take  his 
slave  into  the  market  place,  and  there  vio- 
lently beat  him,  it  is  not  because  it  was  a 
slave  who  was  beaten,  nor  because  the  act 
was  unprovoked  or  cruel;  but,  because  ifiso 
farto  it  disturbed  the  harmony  of  society ; 
was  offensive  to  public  decency,  and  di- 
rectly tended  to  a  breach  of  the  peace.  The 
same  would  be  the  law,  if  a  horse  had  been 
so  beaten.  And  yet  it  would  not  be  pre- 
tended, that  it  was  in  respect  to  the  rights 
of  the  horse,  or  the  feelings  of  humanity, 
that  this  interposition  would  take  place. 
To  descend  from  these  preliminary  prin- 
ciples to  the  case  in  hand,  it  seems  reason- 
able to  suppose,  that  when  slavery  was  in- 
troduced into  the  then  English  Colony  of 
Virginia,  without  reference  to  the  common 
law  of  England,  which  had  never  acknowl- 
edged it,  (for  villenage  is  not  the  prototype 
of  slavery,  as  it  has  always  existed 
681  here,)  ^without  the  positive  enact- 
ments of  the  Parliament  of  the 
Mother  Country,  or  of  the  Colonial  I^egis- 
lature,  but  at  the  mere  will  of  the  buyers 
and  sellers,  the  condition  of  the  slave  was 
that  of  uncontrolled  and  unlimited  subjec- 
tion to  the  will  of  the  master :  or,  it  was 
to  be  modified  by  the  established  usages  of 
those  countries,  where  to  a  great  extent  it 
still  prevailed,  or  of  those  extinct  nations, 
where  it  had  existed,  and  had  been  subjected 
to  well-settled  and  established  rules;  the 
customs  of  the  former  were  but  little  known 
to  a  people  with  whom,  from  the  infiuence 
of  political  and  religious  prejudices,  they 
had  scarcely  any  intercourse.  But,  amongst 
the  ancients,  slavery  had  been  tolerated 
by  the  Theocratic  Jews,  and  the  polished 
nations  cf  Greece  and  Rome.  The  Bible 
furnished  to  every  man  evidences  of  its 
existence  and  rules  amongst  the  ancient 
Jews:  History  gave  brief  no«^ices  of  its 
institutions  amongst  the  ancient  Greeks: 
but,  the  ample  body  of  the  Roman  civil 
law  furnished  the  most  abundant  informa- 
tion touching  the  institutions,  customs, 
rules  and  enactments,  in  regard  to  this 
condition  of  man.  From  these  sources, 
then,  were  probably  derived  the  few  and 
vague  rules,  by  which  the  unconditional 
subjection  of  the  slave  to  the  will  of  the 
master,  may  be  presumed  to  have  been  mod- 
ified in  the  first  stages  of  the  existence  of 
slavery  in  this  Colony,  and  until  it  became 
the  subject  of  positive  legislative  enact* 
ment. 

Amongst  the  Jews,  slavery  was  traced  to 
the  paternal  curse  of  Noah  upon  the  de* 
scendents  of   his  grandson   Canaan.    Qen^ 
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esid,  (chap.  9,  ver.  25.)  The  records  of 
their  laws  respecting  slaves  are  few  and 
meagre,  and  are  principally  to  be  found  in 
Bixodus,  chap.  21.  They  constitute  a 
marked  difference  in  the  rights  of  slaves 
«nd  freemen  in  the  most  important  of  all, 
life  itself.  For,  while  the  punishment  of 
-death  is  repeatedly  denounced  against  the 
islayer  of  a  freeman,  or  even  many  inferior 
injuries  done  to  him;  such  as  attempting 
ftiis  life  by  guile,  (ver.  14,)  stealing  a  free- 
man and  selling  him,  or  even  having  him 
in  hand  to  sell,  (ver.  16,)  Ac.  &c.,  yet,  the 
death  of  a  slave  by  whipping  under 
682  *the  hand  of  the  master,  was  merely 
punishable,^  (ver.  20;)  and  if  the 
slave  survived  a  day  or  two,  the  master 
was  in  no  wise  punishable,  (ver.  21.) 
Maiming  a  slave  (ver.  26,  27,)  seems  to 
have  been  followed  by  a  consequence  rather 
intended  to  relieve  the  slave,  than  to  pun- 
ish the  master;  i.  e.  his  freedom. 

Amongst  the  ancient  Greeks,  slavery 
prevailed  to  a  great  extent  in  every  of  the 
States,  from  the  earliest  to  the  latest  period 
of  their  history.  Yet,  we  have  no  impor- 
tant details  concerning  any  of  them,  ex- 
cept the  Spartan  Helots.  These,  according 
to  Thucydides,  Isocrates  and  others,  were 
the  descendants  of  Greeks,  chiefly  Mes- 
senians,  taken  in  war.  It  is  notorious,  that 
their  condition  was  supremely  miserable. 
It  is  of  little  consequence  to  speak  of  their 
rights,  when  we  advert  to  the  institution 
of  the  Cryptia  or  Ambuscade,  attributed  by 
Plutarch  to  Lycurgus;  (see  Plut.  in  vita 
Ivycurgns)  according  to  which,  in  order  to 
reduce  the  formidable  numbers  of  the 
Helots,  the  young  Spartans  were  occa- 
sionally sent  out  to  slaughter  all  the  men 
they  could  lay  their  hands  on. 

The  great  extent  and  vast  power  of  the 
Roman  Republic  and  Empire,  her  higher 
advancement  in  the  arts  of  government 
and  jurisprudence,  and  the  ample  records 
of  her  civil  institutions,  embodied  and  pre- 
served to  us  in  the  civil  law,  furnish  more 
abundant  materials  from  thence  than  from 
any  of  the  ancient  nations.  As  subjects  of 
property,  of  police,  and  of  government, 
their  books  are  in  no  respect  deficient. 
Here,  as  in  Greece  and  even  Judea,  (for  it 
can  be  but  little  doubted,  that  the  curse 
of  Noah  was  used  to  justify  the  Jews  in 
the  slavery  which  arms  had  enabled  them 
to  impose  on  the  people  of  the  promised 
land,)  slavery  is  to  be  traced  to  captivity 
in  war.  The  uncontrolled  power  of  the 
captor  over  the  life  of  his  captive, 
^683  might  be  readily  'understood  to  im- 
ply every  inferior  power.  Accord- 
ingly, we  find  the  Roman  law  bottomed 
upon  this  principle.  Key  to  the  Civil 
liaw,  177,  title  **Slave;"  Justinian's  Inst. 
Book  1,  title  3,  §  3;  Vattel,  Book  3,  ch.  8,  § 
152,  Ac. 

We  have  before  said,  that  slavery  in  this 
country  was  not  derived  from  villenage. 
This  was  of  purely  feudal  origin,  and  was 
never  exercised  in  England,  as  slavery  was 
amongst  the  ancients,  and  still  is  here. 
And  yet,  in    many   respects,  its   condition 


•Probably  by  pecuniary  mulct,  "as  tbe  Judges 
should  determine,"  as  provided  la  ibe  case  men- 
tloned  in  tbe  2Sd  verse,  wbere  nearly  the  same  lan- 
cmaffe  is  used.— Note  In  Original  Edition. 


was  very  similar.  Strictly,  it  was  a  ten- 
ure, whereby  the  inferior  held  lands  of  his 
superior.  Co.  Litt.  title  Villenage,  sec. 
172.  And  it  was  in  this  relation,  that  the 
subject  is  generally  treated  by  the  old  law- 
writers.  It  is  remarkable,  that  of  tbe  true 
condition  of  the  pure  villein  in  gross,  we 
have  only  an  imperfect  account,  and  are  at 
fault  in  many  important  particulars. 
Bracton,  indeed.  Lib.  4,  fol.  208,  thus  de- 
fines it:  **Purum  villenagium  est  a  quo 
praestatur  servitium  incertum  et  indeter- 
minatum :  nbi  scire  non  potest  vespere, 
quale  servitium  fieri  debet  mane,  viz.  nbi 
quis  facere  tenetur,  quicquid  ei  preceptnm 
f uerit. "  This  would  seem  to  define  slavery ; 
yet,  we  know  not  whether  the  villein  in 
gross  was  liable  to  unconditional  sale  by  his 
Lord;  whether  he  was  subject  to  the  writs 
of  execution  against  chattels;  nor  whether, 
on  the  death  of  the  Lord,  he  passed  to  the 
heir  or  executor,  though  it  is  more  proba- 
ble that  they  were  regarded  as  real  prop- 
erty. But,  we  know  that  they  differed 
from  our  slaves  in  these  important  par- 
ticulars. They  might  purchase  some  kinds 
of  property  which  did  not  enure  to  the 
Lord,  and  even  against  him  have  an  ap- 
peal of  the  death  of  the  father.  Litt.  sec. 
189.  A  villein  might  be  an  executor,  and 
as  such,  sue  his  Lord.  lb.  sec.  191-2.  He 
might  become  a  Monk,  and  was  thenceforth 
free,  lb.  sec.  202.  And  a  wife  became  free 
by  marrying  a  freeman.  lb.  But  that,  in 
respect  to  this  order  of  men,  which  is  most 
pertinent  to  our  present  purpose,  is,  that 
the  Lord  might  be   indicted    for   maiming 

his  villein.  Litt.  sec.  194.  And  the 
684      remarkable     reason      is      *given    by 

Coke,  127,  a,  that  the  villein  is  a  sub- 
ject of  the  King;  that  vita  et  membra 
sunt  in  manu  regis,  *^and  so  the  Lord  of 
the  villein,  for  the  cause  aforesaid,  cannot 
maim  the  villein,  but  the  Ring  shall  pun- 
ish him  for  maiming  his  subject."  This 
reasoning  excludes  the  idea,  that  in  pun- 
ishing the  Lord  for  even  maiming,  the 
rights  of  the  villein,  the  cause  of  hu- 
manity, or  the  good  order  and  manners  or 
morals  of  society,  were  at  all  regarded* 
Littleton,  by  enumerating  maiming  as  the 
offence,  for  which  the  Lord  was  punisha- 
ble, excludes  the  pretence  of  hia  being  lia- 
ble for  a  less  offence:  and  Coke's  reason, 
together  with  the  old  legal  definition  of 
Mayhem,  shews  that  the  true  ground  was, 
that  the  villein  was,  by  the  maiming,  less 
serviceable  to  the  King  in  his  wars. 

We,  therefore,  consider  that  the  deduc- 
tions from  the  laws  of  villenage  are  ad- 
verse to  this  prosecution :  and  we  are  left 
to  enquire,  what  countenance  it  receives 
from  the  statutory  law  of  our  own  land. 
As  to  this,  it  is  not  pretended  that  there 
is,  or  ever  was,  an  act  of  the  Legislature, 
either  of  the  Colony  or  State  of  Virginia, 
made  for  the  punishment  of  this  offence. 
But,  on  the  contrary,  a  just  inference  from 
our  statutes  in  regard  to  slaves,  furnishes 
an  arirument  against  the  exercise  of  the 
powers,  of  late  only,  ascribed  to  the  Courts. 
They  are  said  to  have  been  introduced  into 
the  Colony  in  the  year  1620,  and  they  do 
not  appear  to  have  been  the  objects  of 
legislation,  or  of  more  than  slight  inci- 
dental notice  in  our  laws,  until  nearly  fifty 
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7ears  thereafter,  (viz:  in  1669,)  when  the 
first  act  of  AsBcmbly  concerniuf^  injuries 
^one  to  slaves,  was  passed,  (2  Stat,  at  Lar. 
^0,)  excusing  the  master  from  all  punish- 
ment for  killing  his  slave  under  correction 
for  resistance. 

In  1723,  (4  Stat,  at  Lar.  132,)  this  act 
was  extended  to  correction  for  anj  offence 
-whatever ;  and  owners  killing*  their  slaves, 
were  not  only  dispunishable  in  case  the 
homicide  amounted  to  only  manslaughter, 
but  even  in  some  cases,  where  at  the  com- 
mon law,  the  crime  would  have  mounted 
up  to  the  degree  of  murder.  This 
•685  was  re-enacted  *in  1748,  (6  Stat,  at 
Lar.  Ill,)  in  very  nearly  the  same 
words,  and  was  not  repealed  until  1788, 
(12  Stat,  at  Large,  681.) 

The  passage  of  these  exculpatory  acts, 
proves  that  slaves  were  not  wholly  without 
the  protection  of  the  law.  As  with  the 
Jews,  the  Romans,  and  the  villeins  of 
England,  their  lives  were  guarded,  and  it 
is  probable  that  these  ancient  laws  and 
usages  were  the  principal  authority  for  it. 
But,  after  the  passage  of  the  act  of  1669, 
and  until  the  year  1788,  there  certainly 
could  have  been  no  pretence  for  maintain- 
ing such  prosecutions  as  these.  He  who 
by  statute  had  been  declared  not  in  any 
wise  punishable  for  even  homicide,  ensuing 
from  the  correction  of  his  slave,  could  not 
be  regarded  as  amenable  to  the  laws  for  any 
inferior  degree  of  correction.  Since  1788, 
the  life  of  the  slave  is  protected  by  the  laws 
equally  with  that  of  the  freeman.  And 
the  statutes  for  punishing  maiming  extend 
as  well  to  the  protection  of  the  bond  as  the 
free,  from  this  high  and  aggravated  degree 
of  personal  injury.  But,  without  any 
proofs  that  the  common  law  did  ever  pro- 
tect the  slave  against  minor  injuries  from 
the  hand  of  the  master,  with  the  positive 
assurance  that,  if  ever  the  common  law 
extended  so  far,  it  was,  for  more  than  a 
century,  and  up  to  a  comparitively  late 
period,  nullified  by  the  existence  of  statutes 
entirely  inconsistent  with  it,  where  are  we 
to  look  for  the  source  of  the  power  which 
is  now  claimed  for  us?  Not  in  the  statute 
book  certainly ;  not  in  a  species  of  common 
law  growing  out  of  usage  since  1788.  The 
time  itself  would  be  scarce  long  enough  to 
give  any  usage  within  its  limits,  title  to 
be  enrolled  in  that  venerable  Code:  but,  no 
such  usage  has  been  cited ;  on  the  contrary, 
these  prosecutions,  with  two  or  others 
«pri aging  up  about  the  same  time,  the  valid- 
icy  of  which  was  always  contested,  and 
has  never  been  settled,  seem  to  be  a  new 
idea.  The  onl/remaining  pretext  would  be 
the  ductile  and  flexible  character  of  the 
common  law,  which  moulds  itself  to  the 
changing  condition  of  human  society. 
686  But,  we  have  already  *repelled  the 
deductions  sought  to  be  drawn  from 
this  source:  great  changes  are  not  to  be 
made  by  the  Courts.  It  is  only  silent,  and 
almost  imperceptible  changes,  which  are 
recognized,  and  in  due  time,  confirmed, 
and  established  by    the  judicial    tribunals. 

It  is  greatly  to  be  deplored  that  an  offence 
so  odious  and  revolting  as  this,  should  ex- 
ist to  the  reproach  of  humanity.  Whether 
it  may  be  wiser  to  correct  it  by  legislative 
enactments,    or  leave  it  to  the    tribunal  of 


public  opinion,  which  will  not  fail  to  award 
to  the  offenders  its  deep  and  solemn  repro- 
bation, is  a  question  of  great  delicacy  and  . 
doubt.  This  Court  has  little  hesitation  in 
saying  that  the  power  of  correction  does 
not  belong  to  it:  and,  with  but  one  dissent- 
ing voice,  it  declares,  that  it  has  not  juris- 
diction over  this  offence,  and  that  the 
demurrer  to  the  Indictment  must  be  sus- 
tained.* 

BROCKKNBROUGH,  J.  dissented,  and  in 
the  conference-room  gave  his  reasons  to 
the  following  effect: 

The  question  in  the  present  case  is, 
whether  a  master  may  be  indicted  and 
punished  by  fine  and  imprisonment  for  the 
immoderate,  cruel  and  excessive  beat- 
687  ing  of  his  own  ''slave.  It  has  fallen 
to  my  lot  to  differ  in  opinion  from 
the  rest  of  my  brethren,  and  it  behoves  me 
to  state  briefly  the  reasons  which  have 
induced  me  to  form  that  opinion ;  particu- 
larly, as  on  one  occasion  within  a  few 
years  past,  in  one  of  the  Courts  of  my  cir- 
cuit, I  sustained  an  Indictment  of  this  char- 
acter, and  pronounced  judgment  against  the 
defendant. 

It  will  not  be  denied  that,  from  the  first 
introduction  of  slaves  into  this  Colony  in 
the  year  1620,  to  the  year  1669,  the  homi- 
cide, of  a  slave  by  his  master,  whether  it 
was  murder  or  manslaughter,  was  by  law 
punishable  as  felony.  This  is  apparent 
from  the  language  of  the  statute  passed  in 
1669,  by  which  it  is  declared,  that  if  a 
slave  resist  his  master,  and  by  the  extrem- 
ity of  the  correction  should  chance  to  die, 
his  death  shall  not  be  accounted  felony.  If 
the  master  had  possessed  entire  control 
over  his  slave,  even  to  life  and  death,  or  if 
the  manslaughter  of  a  slave  had  been  no 
crime,  that  statute  would  have  been  unnec- 
essary. By  what  law,  then,  was  this 
offence  prevented,  and  what  was  the  Code 
by  which  our  ancestors  of  that  period  regu- 
lated the  conduct  of  the  master  towards  his 
slave?  Not  by  the  Jewish  law,  for  there 
is  not  one  word  in  the  ancient  characters  or 
statutes,  by  which  it  can  be  inferred  that 
it  was  adopted  as  the  law  of  the  Colony. 
Nor  do  I  think  it  probable  that  the  law  of 
nations,  or  the  laws  of  the  Spartans,  or  the 
laws  of  the  Roman  Empire,  (even  if  known 
to  them,)  constituted  their  rule  of  action. 
As  to  the  first,  it  is  sufficient  to  say,  that 
it  is  laid  down  as  a  principle  of  that  law, 
that  the  master  has  the    power  of   life  and 

*Note.— The  opinion  in  this  case  was  made  up  so 
late  in  the  term  In  which  the  jadsrment  was  ren- 
dered, that  there  was  not  time  during  that  Court  to 
do  justice  to  the  reasons  upon  which  it  wasfonnded. 
It  was,  therefore,  injoined  upon  Dadb.  J.  to  prepare 
the  written  opinion  by  the  ensainsr  Court,  when,  if 
approved  by  the  other  Judges,  it  was  to  be  spread 
on  their  book  of  opinions.  Circumstances  rendered 
it  expedient  that  this  case  should  be  published  with 
others,  before  the  term,  at  which  it  had  been  pro- 
posed to  submit  the  opinion  to  be  prepared  by  Dadb. 
J.  to  his  colleagues.  Accordingly,  he  was  written  to 
for  the  opinion,  and  forwarded  it  as  requested:  but, 
as  he  did  not  feel  himself  justified  in  being  instru- 
mental in  its  going  before  the  public,  as  the  opinion 
of  the  other  Judges,  who  concurr*»d  in  the  judg- 
ment, .without  their  approbation,  he  required,  that 
(If  used  at  all.)  it  should  be  published,  either  as  his 
own  opinion  alone,  or  if  as  that  of  the  Court,  (for 
which  it  was  prepared,  and  whose  arguments  it  em- 
bodies, as  well  as  recollected)  with  an  explanatory 
note,  which  would  free  them  from  responsibility 
for  t^e  particular  course  of  the  argument 
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death  over  bis  slave.  Justinian 'a  lost. 
Book  1,  title  8,  §  1.  This  fs  a  power  which 
onr  ancestors  did  not  claim,  as  is  proved 
by  the  statute  before  mentioned.  The  laws 
of  the  Spartans  seem  to  be  still  more  in- 
human. If  they  resorted  to  the  Roman 
Code,  they  fonnd  a  different  rule.  By  that 
law,  masters  were  not  only  restrained  from 
killing  their  slaves,  bnt  by  a  constitution 
of  Antoninus  it  was  ordained,  that  if  the 
severity  of  masters   should  be    found 

688  to     be    excessive,    •they    should    be 
compelled  to    part    with  their  slaves 

on  equitable  terms.  Their  power  over 
them  was  to  cease,  and  this  was  founded  on 
the  principle,  that  no  one  should  be  al- 
lowed to  misuse  even  his  own  property. 
Just.  Inst.  B.  1,  tit.  8,  §  2.  As  by  the 
first  two,  a  greater  power  was  conferred 
than  they  claimed,  so  by  the  last,  a  pen- 
alty was  annexed  to  the  exercise  of  severHy, 
which  to  them  was  probably  unknown.  It 
is  not  probable  that  they  resorted  to  these 
strange  laws,  when  they  had  one  which 
they  brought  with  them  from  the  Mother 
Country,  with  which  they  were  familiar, 
and  which  might  be  easily  adapted  to  all 
the  varying  relations  of  their  society.  This 
was  the  common  law  of  England.  It  is 
true,  that  to  the  common  law,  slavery,  ex- 
cept in  the  modified  form  of  vilienage,  was 
unknown.  But,  the  relations  of  superior 
and  inferior,  had  their  rules  well  estab- 
lished by  that  law.  A  master  had  the 
power  to  correct  his  servant ;  a  parent,  his 
child;  and  a  tutor,  his  pupil;  but  the 
moment  either  of  these  persons  transcended 
the  bounds  of  due  moderation,  he  was 
amenable  to  the  law  of  the  land,  and  might 
be  prosecuted  for  the  abuse  of  his  authority, 
for  his  cruelty  and  inhumanity.  When 
slaves  were  introduced,  although  the  power 
conferred  on  the  master  by  that  relation, 
was  much  greater  than  that  conferred  by 
either  of  the  others,  yet  the  common  law 
would  easily  adapt  itself  to  this  new  rela- 
tion. The  slave  was  the  property  of  his 
master,  and  every  power  which  was  nec- 
essary to  enable  the  master  to  use  his  prop- 
erty, was  conferred  on  him.  He  might 
correct  him  for  disobedience;  he  might  sell 
him  to  another  master;  and  he  would  be 
liable  for  the  payment  of  his  debts.  If 
he  was  merely  property,  and  nothing  else, 
he  might  be  destroyed  by  his  master.  But, 
to  this  extent  the  common  law  would  not 
allow  his  power  to  reach,  because  it  was 
unnecessary  for  his  full  enjoyment  of  the 
right  of  property.  The  slave  was  not  only 
a  thing,  but  a  person,  and  this  well-known 
distinction  would  extend  its  protection  to 
the  slave  as  a  person,  except  so  far  as  the 
application  of  it  conflicted    with    the 

689  enjoyment  of  *the  slave  as  a  thing. 
Upon  this  ground,  was  his  life  pro- 
tected :  on  this  ground,  I  apprehend,  his 
person  was  protected  from  all  unnecessary, 
oruel,  and  inhuman  punishments.  I  «ee 
no  incompatibility  between  this  degree  of 
protection,  and  the  full  enjoyment  of  the 
right  of  property. 

If  I  am  asked  what  evidence  there  is  that 
such  was  the  law  before  the  year  1669,  I 
answer,  that  there  are  no  reports  of  the  ad- 
judications of  our  Courts  during  that  pe- 
riod: but  this  we  know,  that    the   common 


law  was  the  Code  of  Virginia,  attd  that 
its  rules  prevailed^  ttuless  they  wece  re- 
pealed by  legislative  enactment,  or  dis- 
pensed with  as  being  incom:patU>le  with 
the  new  relation  created  by  tlie  iatnodnc- 
tion  of  slaves. 

In  the  long  period  between  li66^and  1788, 
I  admit  that  thia  question  could  not  have 
arisen.  I  admit,  that  whilst  a  statute  ex- 
isted whioh  exempted  a  master  from  punish- 
ment for  killing  bis  slave,  by  reason  of  a 
blow  given  during  his  correction^  or  for 
the  manslaughter  of  a  slave,  any  beating, 
however  crud  and  severe,  could  not  be  the 
subject  of  a  prosecution.  But,  this  fero- 
cious and  sanguinary  system  of  legislation 
was  abolished  by  the  act  of  November,  ITdS, 
12  Hen.  Stat,  at  Large,  681.  By  that  re- 
peal, the  common  law  was  expressly  revived  r 
by  that  repeal,  that  law  again  extended  its 
aegis  over  the  slave  to  protect  him  from 
all  inhuman  torture,  though  that  torture 
should  be  inflicted  by  the  hand  of  a  master. 

I  had  not  supposed  that  I  was  stretching- 
the  principles  of  the  common  law  to  an 
unreasonable  and  unprecedented  extent.  X 
had  supposed  that  if,  in  England,  the  mere 
attempt,  though  ineffectual,  to  commit  a 
felony,  or  the  solicitation  to  commit  one, 
be  a  misdemeanor,  (3  Bac.  Ab.  549;)  if  an 
Indictment  will  be  allowed  in  Massachu- 
setts for  poisoning  a  cow,  (1  Mass.  T.  Rep. 
59;)  or  in  Pennsylvania  for  killing  a  horse, 
(1  Dall.  335.)  an  Indictment  might  be 
sustained  in  Virginia  for  maliciously  and 
inhumanly  beating  a  slave  almost  to- 
death.  In  other  words,  I  had  sup- 
690  .  posed,  '^that  whilst  the  conrmon  law^ 
protected  all  persons  in  the  just  ex- 
ercise of  any  authority  or  power  conferred 
on  them  by  the  law ;  yet,  for  the  abuse  of 
that  authority,  or  an  excess  in  the  exercise 
of  it,  they  were  liable  to  k>e  prosecuted  as 
delinquents. 

I  have  not  thought  it  necessary  to  say- 
any  thing  on  the  subject  of  the  conse- 
quences of  the  doctrine  which  I  have  sup- 
ported. I  do  not  believe,  that  in  those 
consequences  any  thing  can  be  discerned 
injurious  to  the  peace  of  society.  When  it 
is  recollected,  that  our  Courts  and  Juries 
are  composed  of  men  who,  for  the  most 
part,  are  masters,  I  cannot  conceive  that 
any  injury  can  accrue  to  the  rights  and  in- 
terests of  that  class  of  the  community. 
And  with  respect  to  the  slaves,  whilst  kind- 
ness and  humane  treatment  are  calculated 
to  render  them  contented  and  happy,  is 
there  no  danger  that  oppression  and  ty- 
ranny, against  which  there  is  no  redress, 
may  drive  them  to  despaii^ 

My  opinion  is,  however,  overruled  by  the 
better  judgment  of  all  the  rest  of  the  Court, 
and  the  demurrer  to  the  Indictment  is  to 
be  sustained. 


691      *The  Commonwealth  v.   Jacob  Paris. 

NoTember.  1827. 
Mills— Erection— ProMCutlon  for  InJorlM  on  Aooo«iot 

Thereof.*— Altbough  leave  lias  been  given  by  the 
County  Court  to  erect  a  mill  according  to  the 
provisions  of  tbe  statute,  yet  that  i&  no  bar  to  a 
public    prosecution    or    private    action    for    in- 


*nill8— Erection.- See  monographic  note  on  *'MlUs 
and  MiUdams"  appended  to  Calboun  v.  Palmer.  8 
Gratt.  8& 
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Jariee,  otber  tban  those  actually  foreseen,  and 
estimated  by  the  inqaesL 

rNul5«iice-4ndictaient— 5ufflcleocy.t— As  indictment 
for  a  nuisance,  wbich  conclades.  "to  tbe  common 
nuisance  of  div^ers  of  tbe  Commonwealth's  citi- 
zens.*' is  not  sufficient 

Same-Same— 5«me.— It  ousrbt  to  be  laid  to  the  com- 
mon nuisance  "of  all  the  citizens  of  the  Common- 
wealth residing  In  the  neighbourhood:"  or  "of 
all  the  citizens,  Alc.  residing,  Ac.  and  passing 
thereby." 

This  was  an  adjourned  case  from  the  Su- 
perior Court  of  I^aw  for  the  county  of  Cum- 
4>erland. 

The  opinion  of  the  Court  was  delivered 
hj 

DANIEL,  J. 

This  was  an  Indictment  for  a  nuisance, 
which  is  alleged  by  the  said  Indictment  to 
consist  in  this:  that  the  defendant,  on  the 
10th  day  of  February,  1821,  ''erected  a  nui- 
sance, to  wit,  a  mil£-dam  and  pond,  which 
is  now,  and  ever  has  been  since  its  erec- 
tion, highly  prejudicial  to  the  health  of  the 
4>eople  residing  in  its  neighbourhood ;  and 
the  same  nuisance,  to  wit,  the  mill-dam 
^nd  pond  so  erected  and  built  as  aforesaid, 
at  the  time  aforesaid,  and  bn  the  creek 
Jcnown  and  called  by  the  name  of  Tare- 
wallet,  in  the  county  of  Cumberland,  doth 
yet  continue,  and  is  suffered  to  remain  to 
the  common  nuisance  of  divers  of  the  Com- 
monwealth's citizens,  to  the  evil  example  of 
all  others,  &c.'^ 

The  defendant  demurred  to  the  Indict- 
ment, and  issue  was  taken  thereon.  The 
<lefendant  also  pleaded,  that  the  said  mill- 
<Sam  and  pond  were  'erected,  and  built  by 
him  by  leave  of  the  County  Court  of  Cum- 
berland, first  had  and  obtained  according 
"to  the  provisions  of  the  act  of  Assembly  in 
«uch  case  made  and  provided.  To  this  plea, 
the  Attorney  for  the  Commonwealth  de- 
murred, and  issue  was  joined  on  the  de- 
fQurrer.  Thereafter,  the  Judge  of  the  Court 
adjourned  to  this  Court  the  foUow- 
•692  ing  questions^  *1.  Is  the  Indict- 
ment in  this  case  sufiBcient  in  law 
to  put  the  defendant  to  answer  the  same, 
and  what  judgment  should  be  rendered 
on  tbe  first  demurrer?  2.  What  judg- 
ment is  to  be  rendered  on  the  demurrer 
to  the   defendant's  plea? 

With  respect  to  the  last  question,  the 
-Court  are  unanimously  of  opinion,  that 
the  demurrer  to  the  defendant's  plea  should 
be  sustained,  the  act  of  Assembly  respect- 
ing mills,  &c.  having  provided,  that  **no 
inquest,  or  opinion  or  judgment  of  the. 
Court  thereupon,  shall  bar  any  public 
prosecution  or  private  action,  which  could 
^ave  been  had  or  maintained,  if  the  said 
act  had  never  been  made,  other  than  pros- 
ecutions and  actions  for  such  injuries  as 
were  actually  foreseen,  and  estimated  upon 
«uch  inquest."  2  Rev.  Code  of  1819,  p. 
228,  i  9. 

As  to  the  first  question,  **what  judgment 
should  be  rendered  on  the  demurrer  to  the 
Indictment?"  there  is  more  diflBculty.  Some 
of  the  Court  are  of  opinion  that  the  act 
complained  of   in  the  Indictment  as  a  pub- 


-t^Nalsance  —  Indictment— 5ufffk:lency.  —  See  mono- 
fi-raphlc  note  on  "Nuisances"  appended  to  Dimmett 
T.  Eskridflfe.  6  Munf,  808:  monoffrapbic  noU  on  "In- 
dictments, Informations  and  Presentmeots"  ap- 
T>ended  to  Boyle  v.  Com.,  16  Gratt.  074.  The  princi- 
pal case  is  cited  on  tbe  subject  of  nuisances  in 
•Com.  V.  Webb,  6  Rand.  787.  728. 


lie  nuisance,  might  be  regarded  as  such  if 
it  was  alleged  to  be  *Ho  the  common  nui- 
sance of  all  the  citizens  of  the  Common- 
wealth residing  in  the  neighbourhood," 
which  is  not  distinctly  averred  by  the 
charge  of  its  being  to  the  common  nuisance 
of  divers  of  the  Commonwealth's  citizens. 
They  are  of  opinion  that  the  authorities(a) 
support  the  position  that  ^'divers"  is  not 
sufficient,  but  that  *^air'  is  necessary;  and 
yet,  there  is  hardly  any  nuisance  which  can 
affect  every  citizen  of  the  Commonwealth, 
and  that,  therefore,  according  to  the  very 
nature  of  things,  a  nuisance  may  be  re- 
garded as  a  public  one,  if  it  affects  all  who 
reside  in  the  neighbourhood.  Others  of  the 
Court  are  of  opinion  that  the  Indictment  is 
sufficient,  since  it  is  averred  that  the  erec- 
tion of  the  nuisance  is  highly  prejudicial 
to  the  health  of  the   people   residing  in  its 

neighbourhood,  and  this  may  be  well 
693      intended  to  mean  all  the  *people  of  the 

neighbourhood;  and  that  the  divers 
citizens,  mentioned  in  the  conclusion,  are 
**all  the  citizens  of  the  neighbourhood." 
Others  are  of  opinion,  that  a  common  nui- 
sance should  be  such  as  of  itself  necessarily 
to  affect  the  public  generally,  or  by  its  con- 
nection with  what  does  so  affect  the  public, 
(as  in  the  case  of  its  erection  near  a  public 
highway,)  to  justify  the  conclusion  that  it 
might  be.  injurious  to  all  the  citizens  of  the 
Commonwealth  residing  near,  or  passing 
thereby,  and  that  such  is  not  the  offence 
laid  in  this  Indictment. 

A  majority  of  the  Court  concur  in  the 
opinion  that  the  offence  complained  of,  is 
not  sufficiently  stated  to  be'^to  the  common 
nuisance  of  all  the  citizens  of  the  Com- 
monwealth residing  in  the  neighbourhood," 
nor  to  the  * 'common  nuisance  of  all  tbe 
citizens  of  the  Commonwealth  residing  in 
the  neighbourhood  thereof,  and  passing 
thereby,"  and  that  the  defendant's  de- 
murrer to  the  Indictment  ought  to  be  sus- 
tained. In  this  opinion,  however,  JUDGES 
JOHNSON,  DADE  and  FIELD  do  not 
concur. 


David 


Jacob    Martin,    Constable,   &c.     v. 
Sturm,  and  John  Sturm. 

November,  1827. 

Executtons— Statute— Construction— 1  ndemnlfylnir 
Bond.— A  Constable  Is  not  authorised,  by  the  25th 
section  of  the  act  concerninir  exequtions  to  take 
the  Indemolfyingr  bond  there  prescribed,  when 
he  levies  an  execution  issued  by  a  single  Magis- 
trate oo  a  judfirment  for  a  small  debt. 

Bond  with  Condition— Declaration -Oeneral  Demurrer- 
Effect,  t— In  a  declaration  on  a  bond  with  collate 
eral  condition,  if  there  be  two  a-ssiflrnments  of 
breaches,  and  either  assifirnment  be  ?ood,  and  the 
whole  declaration  is  demurred  to,  the  demurrer 
oufirht  to  be  overruled. 

This  was  an  adjourned  case  from  the  Su- 
perior Court  of  Law  for  Harrison  county. 
The  plaintiff,  for  the  benefit  of  Benjamin 
J.  Brjce,  had    brought    his  action    of  debt 

against  the  defendants  in  the  County 
694      Court,  upon  an    indemnifyinir  *bond 

executed  by  them  under  the  25th  sec- 
tion of  the  act  of  Assembly,  concerning 
executions.    The  declaration  set  forth,  that 


(a)  Hawk.  PI.  Cr.  ch.  75,  $  8;  5  Bac  Ab.  p.  161:  See 
also  1  Burr.  SS8,  and  1  Str.  666. 

iSee  monographic  note  on  "Demurrers**  appended 
to  Com.  V.  Jackson.  8  Va.  Cas.  601.  Tbe  principal  case 
is  cited  in  Henderson  v.  Stringer.  6  Qratt  184. 
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the  plaiatifP,  aa  Conatable,  had  levied  a 
Fieri  Faciaa  for  eleven  dollars,  with  in- 
terest and  costs,  for  the  benefit  of  David 
Sturm,  on  the  goods  of  one  Norman  Ran- 
dall, which  goods  were  claimed  by  Bryce, 
and  the  defendant  David  Sturm,  with  the 
other  defendant,  entered  into  bond  condi- 
tioned to  indemnify  the  said  Constable 
against  all  damages  which  he  might  sus- 
tain in  consequence  of  the  seizure  and 
sale  of  the  property  which  had  been  levied ; 
and  moreover  to  pay  and  satisfy  to  any 
person  claiming  title  to  the  said  property, 
all  damages  which  such  person  might  sus- 
tain in  consequence  of  such  seizure  and 
sale.  The  declaration  assigned  as  breaches 
of  the  said  condition,  1.  That  the  property 
levied  on  was  the  property  of  the  said 
Bryce,  and  that  he  had  sustained  damage 
by  the  said  seizure  and  sale,  to  the  amount 
of  $100.  2.  That  the  plaintiff  had  been 
liable  to  pay  the  said  Bryce  great  damage 
for  the  seizure  and  sale  aforesaid,  and 
had  been  put  to  great  costs,  and  expendi- 
ture to  his  damage,  $100.  The  defendants 
demurred  to  the  whole  declaration,  and 
issue  was  joined  on  the  demurrer.  The 
County  Court  gave  judgment  for  the  defend- 
ant, and  the  record  was  carried  before  the 
Superior  Court  of  Harrison,  by  Superse- 
deas. That  Court  **being  of  opinion,  that 
the  questions  of  law  arising  on  the  record, 
and  the  proper  construction  of  the  act  of 
Assembly  in  relation  thereto,  ought  to  be 
settled  by  the  General  Court,  as  the  cases 
arising  under  that  act  are  rarely  of  a  suffix 
ci<^nt  magnitude  to  give  jurisdiction  to  the 
Court  of  Appeals,''  adjourned  the  same 
to  this  Court  for  its  decision. 

The  case    was  argued    in  writing,  by    J. 
Allen,  for  the    plaintiff,  and    Duncan,    for 
the  defendant. 

695  *BROCKENBROUGH,  J.  delivered 
the  opinion  of  the  Court. 
The  principal  question  arising  in  this 
case  is,  Whether  a  Constable,  who  has  levied 
a  Fi.  Fa.  issued  by  a  single  Magistrate, 
on  a  judgment  rendered  on  a  warrant  for  a 
small  debt,  can  take  an  indemnifying  bond 
from  the  plaintiff,  under  the  25th  section 
of  the  law  concerning  executions,  (a)  in  the 
same  manner  that  a  Sheriff  may  take  such 
bund  under  an  execution  issued  from  a 
Court  of  Record.  The  language  of  that 
section  is,  that  if  a  Sheriff,  or  other  officer, 
shall  levy  an  execution,  &c.  The  words 
**other  officer,"  are  sufficiently  broad  to 
include  the  case  of  a  Constable.  But,  there 
are  sound  considerations  which  induce  the 
Court  to  believe  that  the  Legislature  did 
not  intend  to  include  him.  The  section  is 
placed  in  the  revised  act  concerning  exe- 
cutions, which  are  directed  to  issue  from 
the  offices  of  Courts  of  Record,  whereas  the 
section  of  the  law  which  directs  the  Mag- 
istrate to  issue  executions,  and  the  Con- 
stable to  levy  them,  is  found  in  the  body 
of  the  act  concerning  the  County  and  Cor- 
poration Courts, (b)  and  is  included  in  the 
same  section  which  gives  jurisdiction  to 
the  single  Magistrate  in  cases  of  small 
debts  and  penalties.  Tliis,  however,  of 
itself,  would  have  little  or  no  weight.     But, 


(a)  I  Rev.  Code,  p,  5S3.  S  25.  26. 

(b)  1  Rev.  Code,  p.  263. 


the  26th (a)  section  clearly  indicates  that 
the  Constable  was  not  in  the  legislative 
mind ;  for  it  directs  that  the  bond  and  se- 
curity  shall  be  returned  with  the  execution 
to  the  office  of  the  Court  from  whence  it 
issued.  Now,  the  executions  in  these  case& 
do  not  issue  from  any  office,  or  Court.  The 
Magistrate  is  not  a  Court,  has  no  office, 
generally  keeps  no  record,  and  until  very 
lately,  was  not  required,  or  authorised  to 
keep  a  docket  of  his  proceedings.  When 
the  bond  is  returned  to  the  Clerk's  oflice, 
it  becomes  an  office  paper,  for  the  filing 
of  which,  or  giving  out  a  copy,  the  Clerk- 
is  entitled  to  be  paid  a  regular  fee  pre- 
scribed by  law,  and  it  is  accessible 
6%  ♦to  any  person  who  may  claim  the 
property  which  was  levied  on,  and 
the  doubt  as  to  the  title  of  which,  was 
the  cause  of  the  bond  being  taken.  There 
may  be  several  claimants,  and  the  bond  may^ 
be  put  in  suit  in  the  name  of  the  officer 
who  took  it  for  the  benefit  of  either  of  the 
claimants;  in  such  case,  the  Clerk  ought 
not  to  give  possession  of  the  bond  to  either 
of  them,  but  fo  retain  it  and  to  produce  it 
on  a  trial  when  required  by  a  subpoena 
duces  tecum,  or  otherwise.  But,  if  such  a 
bond  is  returned  to  the  Magistrate,  it  can 
only  be  filed  with  his  private  papers,  and 
no  fee  is  allowed  for  filing  it  away,  or 
copying  it.  It  is  not  probable  that  the 
Legislature  intended  to  subiect  Magis- 
trates to  this  additional  trouble  and  respon- 
sibility, and  it  is  probable  that  if  they  had 
intended  to  include  Constables,  they  would 
have  provided  some  office  or  place  to  which 
the  bonds  taken  by  them  might  be  returned, 
and  where  they  might  be  kept  in  safe  cus- 
tody. Although,  then,  these  words  would 
of  themselves  include  Constables,  yet  it 
seems  that  the  Legislature  only  intended  to 
embrace  Sheriffs,  Coroners,  Marshals  and 
others,  who  may  levy  executions  issuing 
from  Courts  of  Record.  The  bond,  there- 
fore, cannot  be  recovered  on,  as  a  bond 
under  the  statute.  This  decision  is  not 
opposed  by  the  decision  in  M'Clunn  v. 
Steel,  2  Virg.  Cas.  p.  256,  in  which  this 
point  was  not  considered. 

There  is,  however,  a  seconu  breach  as- 
signed in  this  declaration,  viz.  that  the 
plaintiff  himself  (the  Constable)  was  put  to 
great  costs,  and  expenditures,  and  labour 
and  trouble,  to  his  damage  of  $100.  Al- 
though the  bond  is  not  good  as  a  statutory 
bond,  and  no  evidence  ought  to  be  given 
to  prove  the  first  breach,  yet,  as  the  de- 
fendants have  bound  themselves  to  in- 
demnify the  plaintiff  for  all  damages  and 
costs  which  he  might  sustain  by  reason 
of  the  premises,  the  plaintiff  ought  to  he 
allowed  to  prove  the  damages  and  costs 
sustained  by  himself  under  the  second  as- 
signment of  breaches,  the  bond  being  a 
good  bond  at  common  law.  The  demurrer 
being  to  the  whole  declaration,  it   must  he 

overruled. 
697  *The  following  is  to  be   entered  a» 

the  opinion  of  the  Court. 
This  Court  is  of  opinion,  and  doth  de- 
cide, thsit  a  Constable,  who  has  levied  a 
Fieri  Facias  issued  by  a  Justice  on  a  judg- 
ment upon  a  warrant,  has  no  power  to  take 
an  indemnifying  bond  under  the  25th  and 
26th  sections   of  the  act  concerning   execu- 
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tiona;  and  that  there  is  no  error  in  the 
judgment  of  the  County  Court  sustaining 
the  demurrer  to  the  plaintiff's  declaration 
on  that  ground ;  but,  as  the  bond  taken  in 
this  case  is  good  as  a  common  law  bond, 
and  the  plaintiff  has  in  the  second  assign- 
ment of  breaches  alleged,  that  he  has 
sustained  damage  by  occasion  of  the  defend- 
ant's breach  of  the  condition  of  his  bond, 
he  ought  to  be  allowed  to  support  that  as- 
signment of  breaches  by  proof,- and  that 
there  is  error  in  the  said  judgment  on  that 
ground ;  and  as  the  defendants  demurred  to 
the  whole  declaration,  this  Court  is  of 
opinion,  and  doth  decide,  that  the  Superior 
Court  of  Law  ought  to  reverse  the  said 
judgment,  and  remand  the  cause  to  the 
County  Court  for  further  proceedings  to  be 
had  therein. 


Henry    L.  Prentis  v.  The  Commonwealth.* 

November,  1827. 
Privilege  of  Legislator— How  Taken  Advantage  of.t— 

Tbe  privilege  of  a  member  of  Assembly,  cannot 
be  noticed  by  the  Courts  ex  officio.  As  it  may  be 
waived,  it  must  be  claimed.  And  it  can  only  be 
claimed  by  plea,  or  on  motion  tendered,  or  made 
at  tbe  proper  period. 
Same-How  Walvedt-Case  at  Bar.— If  a  member  of 
Assembly  allows  a  ludgment  to  be  ren'dered 
against  him  during  the  existence  of  his  privilege, 
and  does  not  seek  during  the  progress  of  the  pro- 
ceedings, either  to  abate  or  suspend  them,  he  will 
be  deemed  to  have  waived  his  privilege,  and  he 
cannot  afterwards  be  allowed  the  Writ  of  Error 
coram  vobis  to  reverse  the  Judgment. 

This  was  an  adjourned  case  from  the 
Superior  Court  of  Law  for  Henrico  county. 

It  was  argued  by  Scott,  for  the  plaintiff, 
and  the  Attorney    General,   for    the    Com- 
monwealth. 
698         *The  case  is  stated  in  the  following 
opinion  of  the   Court,  which   was  de- 
livered by 

SUMMERS,  J.§ 

On  the  26th  of  February,  1827,  the  Grand 
Jury,  impanelled  before  the  Hustings 
Court  of  the  City  of  Richmond,  presented 
the  plaintiff  In  error,  by  the  name  and  de- 
scription of  Henry  L.  Prentis,  of  the 
Legislature,  for  unlawful  gaming  at  a  place 
called  the  Profile  House,  in  the  said  City, 
at  a  game  played  with  cards,  called  faro. 
On  this  presentment  a  summons  issued,  and 
was  returned  by  the  Sergeant,  ^^ezecuted 
on  the  8th  March,  1827."  At  the  March 
Term  of  the  Hustings  Court,  (29th  of  the 
month,)  the  plaintiff  in  error  was  called, 
but  not  appearing,  judgment  was  entered 
against  him  for  $20«  the  tine  imposed  by 
law,  and  the  costs  of  the  prosecution.  On 
the  27th  of  June,  1827,  he  presented  a  peti- 
tion to  the  Hustings  Court,  setting  out  his 
election  to  the  House  of  Delegates  in  April. 
1826;  his  attendance  as  a  member  of  that 
body,  from  the  first  Monday  in  December 
following,  until   the   adjournment   of    the 


*Por  monographic  note  on  Privilege,  mo  end  of 
case. 

tPrivllege— How  Talcen  Advantage  of.— To  the  point 
that  the  courts  cannot  ex  officio  take  notice  of  a  per- 
sonal privilege,  but  it  must  be  claimed  when  relied 
on  the  principal  case  is  cited  in  Turnbull  v. 
Thompson.  27  Gratt  810. 

$Saaie— How  Waived.— It  has  been  almost  univer- 
sally held  that  where  a  defendant  relies  on  a  mere 
privilege,  he  must  plead  his  privilege,  otherwise  he 
will  be  considered  as  having  waived  it.  Neale  v. 
ntz.  75  Va.  486.  citing  the  principal  case  as  au- 
thority. 

f  Absent.  Sbmplx.  J. 


Legislature  on  the  9th  of  March,  1827,  and 
the  continuance  of  his  privilege  whilst 
returning  home,  a  distance  of  four  hundred 
and  twenty  miles:  Alleging  his  exemption 
from  all  process  and  arrests,  except  for 
treason,  felony,  or  breach  of  the  peace,  dur- 
ing the  continuance  of  his  privilege  ;||  that 
by  operation  of  law,  all  process  and  other 
proceedings  against  him,  stood  suspended 
for  the  same  period ;  that  the  proceedings 
had  in  tbe  Hustings  Court,  were  in  viola- 
tion of  his  privilege  as  a  member  of  the 
General  Assembly,  and  praying  that  a  Writ 
of  Error  coram  vobis  might  be  awarded,  in 
order  that  the  errors  isomplained  of  might 
be    corrected.     On    consideration    by 

699  *the    Hustings  Court,    this    petition 
was  rejected,  and  an  exception  taicen, 

making  it  part  of  the  record.  On  the  10th 
of  July,  1827,  a  Writ  of  Error  was  allowed 
by  the  Superior  Court  of  Law  of  Henrico 
county,  to  the  judgment  of  the  Hustings 
Court,  overruling  the  application  for  a 
Writ  of  Error  coram  vobis;  and  the  cause 
coming  on  for  trial  in  that  Court,  by  con- 
sent of  the  plaintiff  and  the  Attorney  for 
the  Commonwealth,  the  following  questions 
were  adjourned  to  this  Court  for  its  deci- 
sion : 

1.  Ought  the  said  Writ  of  Error  coram 
vobis,  to  have  been  awarded  by  the  Hust- 
ings Court,  according  to  the  petition  of  the 
plaintiff? 

2.  Ought  the  Superior  Court  of  Law  to 
reverse  either,  or  both,  of  the  judgments  of 
the  Court  of  Hustings,  in  the  record  men- 
tioned ;  and  if  so,  what  further  proceedings 
ought  to  be  had  thereon? 

3.  Ought  the  Writ  of  Error,  awarded  by 
the  Superior  Court  of  Law,  to  be  quashed? 

If  the  plaintiff  is  entitled  to  a  reversal  of 
the  judgment  pronounced  against  him  by 
the  Hustings  Court,  we  have  no  doubt 
of  the  Writ  of  Error  coralm  vobis,  being  the 
proper  remedy.  This  brings  us  to  the  more 
immediate  questions  submitted  to  our  con- 
sideration. 

It  is  important  that  the  administration 
of  the  government  be  not  interrupted  or 
delayed,  by  the  embarrassments  arising 
from  the  private  affairs  of  those  who  are 
called  into  public  service;  and  we  have, 
therefore,  examined  with  care,  the  deci- 
sions which  have  been  made  giving  effect 
to  exemptions  of  the  character  now  claimed, 
and  ascertaining  the  time  and  manner  in 
which  such  exemptions  must  be  insisted 
on.  From  this  examination,  we  are  satis- 
fied that  the  Courts  may  not,  ex  ofiBcio^ 
take  notice  of  the  existence  of  the  privilege. 
It  results,  from  its  nature  and  character* 
that  it  may  be  waived,  and  therefore* 
ought  to  be  claimed  whenever  relied  on. 
The  judicial  history  of  this  question  does 
not  furnish  an  example  of  the  allowance  of 
the  privilege,  but  upon  plea,  or  upon 

700  motion,    tendered    or  '^made,   at   the 
period    proper  for   the    consideration 

thereof,  by  the  Court  whose  proceedings 
are  sought  to  be  abated  or  suspended.  It 
is  not  an  incapacity  like  infancy  and  cover- 
ture, where  consent  cannot  give  jurisdic- 
tion, and  where  the  irregular  exercise  of  it 


II  Rev.  Code,  p.  153,  S  81,  by  which  the  privilege 
continues  till  his  return  home,  allowing  20  miles  a 
day  for  travelling.— Note  in  Original  Edition. 
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IB  void  ab  initio.  It  is  urjefed,  with  some 
force,  that  the  same  embarrassitients  may 
be  produced,  by  requiring  a  member  to  al- 
lege and  prove  bis  privilege  during  its 
continuance,  that  would  result  from  the 
trial  of  the  cause  in  chief.  We  think  not. 
The  proof  of  the  facts  upon  which  it  rests, 
are  easy  of  attainment,  because  they  are 
few,  and  may  be  adduced,  as  well  in  the 
absence  as  in  the  presence  of  the  party. 
But,  if  it  were  otherwise,  we  thinic  it  not 
the  province  of  the  Courts,  to  extend  the 
law  of  privilege  beyond  the  limits  hereto- 
fore prescribed  to  it  by  judicial  decisions, 
which  the  Legislature  must  have  had  in 
view  at  the  period  of  the  enactments  on  the 
subject,  and  which  are  unaffected  by  any 
of  the  provisions  of  the  statute.  Upon  the 
whole  matter,  we  are  of  opinion,  that  the 
Court  of  Hustings  was  not  bound  to  take 
notice  of  the  privilege  of  the  plaintiff,  and 
that  his  failure  to  claim  the  exemption  to 
which  it  entitled  him,  until  after  judgment, 
was  a  waiver  thereof. 

In  this  opinion,  JUDGES  BROCKEN- 
BROUGH,  DADE  and  FIELD  do  not 
concur. 

The  following  is  to  be  entered  as  the 
judgment  of  the  Court. 

This  Court  is  opinion,  and  doth  decide, 
that  the  Writ  of  Error  coram  vobis  ought 
not  to  have  been  awarded  by  the  Hustings 
Court,  on  the  petition  of  the  plaintiff; 
which  is  ordered  to  be  certifaed. 


PRIVILBQB. 

Persons  Entitled  to  Privilege  froB  Arrest— Judfires, 
attorneys,  suitors  and  witnesses  are  by  tbe  com- 
mon law  exempt  from  arrest  in  civil  suits  durin? 
tbeir  attendance  at  conrt.  and  for  a  reasonable 
time  in  traveling-  to  and  from  the  place  of  session. 
Com.  V.  Ronald.  4  Call  97;  Richards  v.  Ooodson,  2 
Va.  Cas.  881. 

Statutory  Privilege  Does  Not  Protect  Plaintiff.— As 
the  plaintiff  In  an  action  does  not  have  to  be  served 
with  process,  a  statute  allowing  an  exemption  from 
service  of  process  upon  members  of  the  lesrisla- 
ture  during-  its  session  does  not  protect  a  member, 
who  is  the  plaintiff  in  an  action,  from  a  Judirment 
rendered  aaralnst  him  therein.  Thus  in  Rotu  v. 
Tabb,  10  Leierh  616,  a  member  of  the  general  assem- 
bly, by  a  bill  in  equity  obtained  an  injunction,  be- 
fore the  session  of  the  assembly,  to  stay  proceedings 
on  an  execution  at  law  against  his  property.  On  a 
motion  to  dissolve  the  Injunction,  made  during  the 
session  of  the  assembly,  he  objected  that  his  privi- 
lege should  prevent  the  court  from  any  action  in 
the  case  at  that  time.  The  trial  court,  however, 
overruled  the  objection  and  upon  appeal  the  judsr- 
ment  was  affirmed. 

Privilege  Must  Be  Expressly  dalmed.— The  privi- 
lege of  a  member  of  the  general  assembly  cannot 
be  noticed  by  the  courts  ex  officio.  As  it  may  be 
waived  by  the  legislator  if  he  so  desires,  it  is  in- 
cumbent upon  him  to  claim  the  exemption  if  he 
wishes  to  avail  himself  of  its  >>eneflt.  It  can  only 
be  claimed  by  plea,  or  on  motion  tendered  or  made 
at  the  proper  period.    Prentls  v.  Com.,  5  Rand.  607. 

Waiver  of  Priv«ejre.-A  member  of  the  legisla- 
ture may  waive  his  privilege  and  let  the  cause  pro- 
ceed to  trial.  Johnson  v.  Johnson,  4  Call  38.  And 
where  a  member  of  the  lesrislature  allows  a  ludg-* 
ment  to  be  rendered  against  him  during-  the  exist- 
ence of  his  privilege  and  does  not  seek  during  the 
the  progress  of  the  proceedinurs  either  to  abate  or 
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suspend  them,  he  will  be  deemed  to  have  watred 
his  privilege,  and  will  not  afterward^  be  allowed  to 
hare  a  writ  of  error  coram  vobU  to  reverse  tbe  Judg- 
ment   Prentis  t.  Com.,  6  Rand.  667. 

Constitutional  Prhrile^es  and  Privilege  Taxes.— As 
to  what  are  tbe  "privileges  and  immunities'*  ffuar- 
anteed  to  citizens  of  the  states  by  the  federal  coa- 
stltution;  as  to  the  privilege  of  the  accused  in 
criminal  cases  to  remain  silent  and  refuse  to  give 
evidence  against  himself,  and  as  to  privilege  taxes, 
see  monographic  noU  on  "Constitutional  Law"  ap- 
pended to  Com.  V.  Adcock,  8  Gratt  661. 


R.    Finn   v.   The    Connnnon- 
waalth. 

November,  1827. 


Criminal  Law— Confession*— What  Admissible  as— Case 
at  Bar.— If  a  prisoner,  in  speaking  of  the  testi- 
mony of  a  witness  who  had  testified  ag^aiust  him. 
says,  "that  what  C.  said  was  true  as  far  as  he 
went,  but  that  he  did  not  say  all.  or  enoug-h:** 
this  is  not  admissible  as  a  confession  of  the 
prisoner:  nor  does  it  lay  any  foundation  for  prov- 
ing to  the  jury  what  C  did  swear  to. 

Same -Evidence— Witness  Dead— Testimony  oo  For- 
mer Trial— Admlssiblilty.t— Although.  In  a  civil 
action,  proof  may  be  sriven  of  what  a  witness, 
who  is  since  dead,  did  swear  to  on  a  former  trial 
between  the  same  parties,  and  on  the  same  Issue, 
yet  such  evidence  is  inadmissible  in  a  criminal 
prosecution.  And  if  the  witness  has  only  re- 
moved beyond  the  jurisdiction  of  the  country, 
such  proof  is  certainly  not  admissible  in  a  Crimi- 
nal case. 

Secondary  Bvklence-What  Must  Be  Shown.— If  evi- 
dence be  not  prima  facie  admissible,  but  may  be 
rendered  so  by  circumsunces.  the  party  who 
offers  the  evidence,  ought  to  set  forth  the 
circumstances  which  render  it  admissible. 

Forgery- Sclenter-Evldencc.J-in  a  prosecution  for 
passing  a  forged  note,  knowing  It  to  be  forg-ed. 
evidence,  that  the  prisoner  endeavored  to  eniirage 
a  person  to  procure  for  him  counterfeit  money, 
that  he  enquired  whether  he  had  broufirht  him 
any,  and  ot  declarations  that  he  intended  to  culti- 
vate the  acquaintance  of  a  counterfeiter,  and  in- 
tended to  remove  to  a  place  near  his  residence, 
Ac  is  admissible  as  tending  to  prove  the  scienter. 

Thia  was  a  Writ  of  Error  to  the  judg- 
ment of  the  Superior  Court  of  Law  for 
Kanawha  county,  by  which  the  plaintiff  in 
error  was  sentenced  to  imprisonment  in 
the  Penitentiary  for  the  term  of  ten  years. 
The  Indictment  on  which  he  was  tried» 
contained  three  counts,  of  which  the  first 
two  charf^ed  that  he  feloniously  passed  to 
one  John  Whittaker  a  forged  bank  note,  of 
fifty  dollars,  of  the  Bank  of  the  United 
States,  well  knowing  the  said*  bank  note  to 
be  forged:  the  first  count  charged  the 
felony  to  have  been  committed  with  intent 
to  injure  and  defraud  the  said  John  Whit- 
taker; the  second  count,  with  intent  to  In- 
jure the  President,  Directors  and  Company 
of  the  Bank  of  the  United  States.  The 
third  count  charged  him  with  *^o£rering  to 
pass  and  exchange"  the  forged  note,  with 
intent  to  injure  and  defraud  the  said  Whit- 
taker. In  each  count,  the  tenor  of  the 
fotgied  note  was  set  out. 

During  the    trial,  the    prisoner   excepted 


^Criminal  Law— Confessions.  —See  monographic 
noU  on  "Confessions"  appended  to  Schwartz  v. 
Com.,  27  Gratt.  1026. 

tSame- Evidence— Witness  Dead— Testimony  on  For. 
mer  Trial— Admissibility.— See  principle  cited  on 
this  subject  in  Brogy  v.  Com.,  10  GratL  722,  782,  788, 
and  foot-noU\  Carrico  v.  West  Virginia  Cent.,  etc.. 
R.  Co.,  89  W.  Va.  »,  19  S.  E.  Rep.  678. 

tPor^ry— Scienter— Evidence.  —  See  monographic 
note  on  "Forgery  and  Counterfeiting"  appended  to 
Coleman  V.  Com..  26  Oratt  806.  Tbe  principal  case 
is  cited  on  the  subject  in  Walker  v.  Com.,  I  Leigh 
578. 
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to  certain  ofriniona  of  the  Coart,  aikl  the 
Bill  of  Exceptious  is  as  follows: 

**Be  it  remembered,  that   on  the  trial  of 
the  issae,  the    Attorney    for  the   Common- 
wealth    introduced    a    witness    who 

702  *proved  that  he  had,  during  the  last 
winter,  a  conversation  with  the  pris- 
oner while  he  was  confined  in  jail  concern- 
ing this  prosecution  :  that  on  the  prisoner's 
commencing  this  conversation,  the  witness 
reminded  him  that  he,  the  witness,  was 
recognized  to  appear  aiid  give  evidence  on 
his  trial,  and  should  have  to  detail  any 
communications  which  he  might  make: 
the  prisoner  replied  that  he  knew  it,  and 
wished  him  to  do  so;  that  he  meant  to  ex- 
plain the  matter  to  him.  The  prisoner 
then  observed,  that  what  a  certain  Mr. 
Candler  swore  to  at  the  Called  Court,  was 
strictly  true,  as  far  as  he  went,  but  that 
he  had  not  told  all,  or  enough,  and  as  the 
prisoner  was  in  the  act  of  speaking  farther 
as  to  Candler's  testimony,  the  witness  was 
called  to  the  opposite  side  of  the  room, 
and  left  the  prisoner  with  the  intention  of 
returning  to  him,  and  hearing  the  further 
remarks  which  he  might  make,  and  to 
which  the  one  stated  seemed  to  be  intro- 
ductory: that  shortly  afterwards,  other 
persons  came  into  the  room,  and  a  servant 
with  food  for  the  prisoners,  when  the  wit- 
ness left  the  apartment  without  giving 
the  prisoner  an  opportunity  of  renewing 
the  conversation,  and  without  recollecting 
at  the  moment  the  propriety  of  doing  so, 
and  would  willingly  have  gone  back  after- 
wards and  heard  the  residue  of  what  the 
prisoner  might  have  thought  proper  to  have 
added,  but  concluded  it  would  be  of  no 
service  to  him :  that  the  prisoner  did  not 
attempt  to  recapitulate  the  testimony 
which  Candler  had  given  at  the  Called 
Court,  but  referred  to  it  in  the  words  above 
stated. 

The  Attorney  for  the  Commonwealth 
then  offered  to  prove  by  other  witnesses, 
what  the  said  Candler  had  testified  to  be- 
fore the  Called  Court,  having  first  proved, 
that  the  said  Candler,  although  summoned 
to  attend  at  this  term  as  a  witness  against 
the  prisoner,  has  since  left  the  Common- 
wealth, and  admitted  that  he  is  now  liv- 
ing, but  beyond  its  jurisdiction:  to  the 
admission  of  proof  of  what  Candler  swore 
at  the  Called  Court,  the  prisoner,  by  his 
Counsel,  objected ;  but  the  Court  over- 

703  ruled  the  objection,  *and  permitted  it 
to   be   proved,  instructing   the   jury, 

that  although  this  testimony  was  admissi- 
ble, yet  it  was  peculiarly  proper  for  them 
to  consider  and  decide  upon  the  weight  to 
which  it  was  entitled,  from  the  interrup- 
tion of  the  conversation  in  which  the  pris- 
oner had  spoken  of  Candler's  evidence. 

The  evidence  given  by  Candler  before 
the  Called  Court,  as  detailed  by  the  wit- 
nesses, was  in  substance,  as  follows:  that 
some  time  before  the  commencement  of 
this  prosecution,  the  prisoner  proposed  to 
Candler,  that  they  should  join  in  procur- 
ing and  passing  counterfeit  money:  that 
Fed  river  and  Big  Sandy  river,  (as  well  as 
the  witnesses  recollect,)  were  spoken  of,  in 
connection  with  the  procuring  and  passing 
the  counterfeit  money,  but  the  witnesses 
4Sid  not   recollect    that   the  kind  of  money, 


whether  coin  or  bank  notes,  was 
mentioned  by  Candler ;  but  one  of  the  wit- 
nesses understood,  from  his  general  recol« 
lection  of  Candler's  testimony,  that  coin 
was  meant,  rather  than  bank  notes.  To 
the  admission  of  this  testimony,  the  pris- 
oner, by  his  counsel,  further  objected,  on 
the  ground  that  it  was  irrelevant  and  im- 
pertinent to  the  issue;  but  the  Court  was 
of  opinion,  that  it  was  admissible,  as  tend- 
ing to  prove  the  scienter,  and  permitted 
it  to  go  to  the  jury,  with  instruction,  that 
they  were  to  consider  it  as  k>efore  them  on 
that  part  of  the  issue  alone.  The  prisoner 
afterwards,  in  the  progress  of  the  cause, 
introduced  a  witness  to  prove  that  the  day 
after  the  passing  of  the  note,  in  the  Indict- 
ment mentioned,  by  the  prisoner  to  the 
said  John  Whittaker,  and  three  or  four  days 
before  the  said  Whittaker  procured  a  war- 
rant to  be  issued  against  the  prisoner,  the 
witness  received  an  order  from  the  prisoner 
on  the  said  Whittaker,  for  a  small  sum  in 
goods,  and  presented  it  to  the  said  Whit- 
taker for  payment ;  that  while  the  witness 
was  in  conversation  with  the  said  Whit- 
taker, the  prisoner  joined  them,  and  in  the 
conversation  continuing  between  the  three, 
the  said  Whittaker  observed,  that  he  had 
sent  the  said  bank  note  to  town  the  day 
before,  and  that  some  said  it  was 
704  good,  and  some  that  *it  was  bad; 
but  that  he  had  no  doubt  but  that  it 
was  good ;  the  prisoner  then  observed  to 
him  not  to  pay  the  order  to  the  witness  un- 
til the  note  should  be  ascertained  to  be 
good ;  to  which  the  said  Whittaker  replied, 
that  he  was  not  afraid  of  the  note's  being 
bad,  and  that  whether  good  or  bad,  the 
witness  might  have  the  amount  of  the 
order,  and  that  if  the  prisoner  would  take 
the  residue  of  what  was  coming  to  him,  on 
account  of  the  note,  in  goods,  that  he, 
Whittaker,  would  take  the  note  at  a  ven- 
ture; but  that  the  prisoner  refused  to  do 
so,  saying  that  he  must  have  a  part  of  the 
balance  in  money.  To  this  conversation 
going  in  evidence  to  the  jury,  the  Attor- 
ney for  the  Commonwealth  objected,  the 
said  Whittaker  not  being  examined  as  a 
witness  on  the  trial,  but  having  left  the 
Commonwealth  some  time  before;  which 
objection  the  Court  sustained,  being  of 
opinion  that  it  was  competent  for  the 
prisoner  to  give  in  evidence  the  conversa- 
tion which  took  place,  at  the  time  of  pass- 
ing the  said  note,  as  part  of  the  res  gesta, 
and  to  examine  witnesses  as  to  any  other 
conversations  of  his,  about  which  the  Com- 
monwealth had  given  evidence;  but,  that 
his  conversations  with  the  said  Whittaker, 
or  any  other  persons,  not  falling  within 
these  rules,  were  inadmissible,  as  evi- 
dence on  his    part. 

On  closing  the  testimony  on  the  part  of 
the  Commonwealth,  the  attorney  prosecut- 
ing, announced  as  part  of  the  evidence  on 
his  part,  the  warrant  for  apprehending  the 
prisoner,  in  the  following  words  and 
figures : 

*' Kanawha  County,  to  wit:  Whereas, 
John  Whittaker  of  Kanawha  county,  hath 
this  day  made  oath  before  me.  Van  B.  Rey- 
nolds, a  Justice  of  the  Peace  for  the  county 
aforesaid,  that,  on  the  17th  day  of  August, 
1826,  at  the  county    of  Kanawha  aforesaid, 
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Jesse  G.  Ballard  and  William  R.  Finn,  of 
said  county,  did  feloniously  pass  in  pay- 
ment to  him,  the  said  John  Whittaker,  a 
certain  false,  forged  and  counterfeited 
bank  note,  partly  printed  and  partly 
written,  purporting  to  be  a  note  of  the 
Bank  of  the  United  States,  of  the  de- 
nomination    of    fifty   dollars,    with 

705  ^intention  to  defraud   the    said  John 
Whittaker;  they,    the  said   Jesse    G. 

Ballard  and  William  R.  Finn,  then  and 
there  knowing  the  said  note  to  be  false, 
forged  and  counterfeit.  These  are,  there- 
fore, to  command  you  to  apprehend  the 
said  Jesse  G.  Ballard  and  William  R.  Finn, 
and  to  bring  them  before  me,  or  some 
other  Justice  of  the  Peace  for  said  county 
forthwith,  to  answer  the  premises,  and 
further  to  be  dealt  with,  according  to  law. 
Given  under  my  hand  and  seal,  this  23d 
of  August,  1826. 

'*Van  B.  Reynolds,  (Seal.") 

And  when  the  jury  were  about  to  leave 
the  bar,  he  offered  to  send  it  out  as  part  of 
the  evidence,  to  which  one  of  the  prisoner's 
counsel  objected,  alleging  that  it  was  the 
first  knowledge  which  he  had  of  the  paper 
being  offered  in  evidence,  and  moved  the 
Court  to  exclude  it  from  the  jury ;  but,  the 
Court  overruled  this  motion,  and  permitted 
the  said  paper  to  go  to  the  jury,  but  ac- 
companied it  with  the  instruction,  that  it 
was  no  evidence  of  the  truth  of  any  of  the 
recitals  which  it  contained,  and  could  only 
be  looked  into  for  the  purpose  of  ascer- 
taining the  period  of  commencing  the 
prosecution,  and  the  persons  against  whom 
it  was  commenced.  On  the  offering  of  this 
warrant  in  evidence,  the  counsel  for  the 
prisoner  admitted,  that  Jesse  G.  Ballard 
named  therein,  was  the  same  man,  who 
had  been  previously  examined  as  a  witness 
on  the  part  of  the  prisoner. 

To  sustain  the  issue  on  his  part,  the 
Attorney  for  the  Commonwealth  examined 
a  witness  in  the  course  of  the  trial,  who 
deposed,  that  the  prisoner  had,  on  two  or 
three  occasions  within  twelve  months  be- 
fore the  commencement  of  this  prosecution, 
applied  to  the  witness  to  procure  for  him 
counterfeit  money  from  a  person  on  Big 
Sandy  river,  who  was  reported  to  make  it, 
but  the  witness  did  not  recollect  that  jsither 
bank  notes  or  coin  were  particularly  men- 
tioned; that  on  one  of  these  occasions, 
when  the  witness  had  recently  returned 
from  that  part  of  the  country,  and  in  which 
he  resides,  the  prisoner  enquired  of  him, 
if  he  had  brought  him  any  of  the  money, 
and  on    being    told    he    had   not,  the 

706  ^prisoner  replied,  he  must  go  over 
himself,  and  spoke  of  obtaining  em- 
ployment in  that  quarter  as  a  surveyor, 
and  using  it  as  a  means  of  cultivating  an 
acquaintance  with  the  person  reported  to 
be  engaged  in  counterfeiting,  but  that  the 
witness  had  no  knowledge  of  the  prisoner's 
ever  going  to  that  quarter  of  the  country, 
or  his  being  absent  from  Kanawha  at  any 
time  since.  To  the  admission  of  this  evi- 
dence, the  prisoner  by  his  counsel  also  ob- 
jected, but  the  Court,  being  of  opinion 
that  it  was  admissible  as  tending  to  prove 
the  scienter,  permitted  it  to  go  to  the  jury ; 
to  all  of  which  opinions  of  the  Court,  the 
prisoner  by  his   counsel   excepts,  and    this 


his  Bill  of  Exceptions  is  signed,  sealed  and 
reserved. 

The  case  was  argued  by  Johnson,  for  the 
plaintiff  in  error,  and  the  Attorney  Gen- 
eral, for  the  Commonwealth. 

BROCKENBROUGH,  J.  delivered  the 
opinion  of   the   Court.* 

The  plaintiff  in  error  was  indicted 
for  feloniously  passing  to  one  John 
Whittaker,  a  counterfeit  bank  note, 
purporting  to  be  a  note  of  the  Bank  of 
the  United  States.  At  the  trial,  certain 
exceptions  were  taken  to  the  opinion  of  the 
Court,  which  will  be  noticed  in  their  reg- 
ular order.  Judgment  having  been  ren- 
dered against  him,  he  obtained  a  Writ  of 
Error  at  the  last  term  of  this  Court,  and 
the  question  now  is,  whether  the  judgment 
shall  be  reversed  or  affirmed? 

1.  The  first  branch  of  the  Bill  of  Excep- 
tions sets  forth,  that  the  Attorney  for  the 
Commonwealth  introduced  a  witness,  who 
proved  that  he  had,  during  the  last  winter, 
a  conversation  with  the  prisoner,  while  he 
was  confined  in  jail,  concerning  the  prose- 
cution ;  the  witness  warned  the  prisoner 
against  making  any  communication* 
707  informing  *him  that  he  should  be 
compelled  to  detail  in  evidence,  what- 
ever he  communicated.  The  prisoner  re- 
plied, that  he  knew  it,  and  meant  to  ex- 
plain the  matter  to  him :  the  prisoner  then 
said,  *'that  what  Mr.  Candler  swore  at  the 
Called  Court,  was  strictly  true,  as  far  as 
he  went,  but  that  he  had  not  told  all,  or 
enough."  An  interruption  of  the  conver- 
sation here  took  place,  whilst  the  prisoner 
was  in  the  act  of  speaking  of  Candler's 
testimony,  nor  was  an  opportunity  again 
afforded  him  of  renewing  it.  In  this  in- 
terrupted conversation,  the  prisoner  did 
not  attempt  to  recapitulate  the  testimony 
which  Candler  had  given  at  the  Called 
Court,  but  merely  referted  to  it  as  before 
mentioned.  The  Attorney  for  the  Com- 
monwealth, then  offered  to  prove  by  other 
witnesses,  what  Candler  had  testified  be- 
fore the  Called  Court,  having  first  proved 
that  Candler,  though  living,  is  beyond  the 
jurisdiction  of  the  Court,  having  left  the 
Commonwealth  soon  after  he  was  sum- 
moned to  attend  the  Court  as  a  witness. 
The  prisoner  objected  to  this  evidence,  but 
the  Court  admitted  it,  instructing  the  jury, 
however,  that  although  the  testimony  was 
admissible,  yet  it  was  peculiarly  proper  for 
them  to  consider  and  decide  on  the  weight 
to  which  it  was  entitled,  from  the  inter- 
ruption of  the  conversation  in  which  the 
prisoner  had  spoken  of  Candler's  evidence. 
It  seems  to  this  Court,  that  there  is  a 
weighty  objection  to  the  admission  of  the 
evidence  which  was  introduced  to  prove 
what  Candler  had  sworn  to  in  the  Called 
Court.  The  Attorney  for  the  Common  wealth 
supposed  that  he  had  laid  a  foundation  for 
the  introduction  of  that  evidence,  in  the 
interrupted  conversation  of  the  prisoner. 
The  objection  to  the  evidence  is«  that  in 
reality  the  prisoner  made  no  confession  of 
guilt  at  all;  the  conversation  was  rather  a 
declaration  of  his  innocence,  than  a  con- 
fession of  guilt.  Nor  was  it  a  confession 
that  Candler's   evidence  was  true:  he   said 
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that  what  Candler  swore  to  waa  true,  as 
far  as  be  went,  but  he  did  not  say  all,  or 
enough.  If  a  witness  has  told  the  truth, 
but  not  the  whole  truth,  his  evidence  is  not 
true.    The     conversation,     then,    of 

708  *the     prisoner,  laid     no    foundation 
whatever  for  the  introduction  of   the 

other  evidence,  and  both  should  have  been 
excluded  from  the  consideration  of  the 
jury.  A  question,  however,  arises  on  this 
Bill  of  Exceptions,  of  a  graver  and  more 
important  character:  it  is,  whether  the 
evidence  which  Candler  gave  on  the  exam- 
ination, can  be  admitted  per  se,  and  inde- 
pendently of  the  prisoner's  confession, 
Candler  having  removed  from  the  Com- 
monwealth. In  a  civil  action,  if  a  witness 
who  has  been  examined  in  a  former  trial 
between  the  same  parties,  and  on  the  same 
issue,  is  since  dead,  what  he  swore  to  on 
the  former  trial,  may  be  given  in  evidence, 
for  the  evidence  was  given  on  oath ;  and 
the  party  had  an  opportutiity  of  cross-ex- 
aming  him.  Peake,  60;  Phillips,  199.  But 
we  cannot  find  that  the  rule  has  ever  been 
allowed  in  a  criminal  case;  indeed,  it  is 
said  to  be  expressly  otherwise.  Peake,  60, 
quoting  Fenwicke's  Case,  4  St.  Trials. 
Nor  can  ^e  find  that  the  rule  in  civil  cases 
extends  to  the  admission  of  the  evidence 
formerly  given  by  a  witness  who  has  re- 
moved beyond  the  jurisdiction  of  the 
country:  much  less  can  it  be  admitted  in  a 
criminal  case.  We  are  all,  therefore,  of 
opinion,  that  there  is  error  in  the  judg- 
ment of  the  Court,  as  set  forth  in  the  first 
part  of  the  Bill  of  Exceptions. 

2.  Of  the  second  exception,  no  notice 
need  be  taken,  because  it  relates  to  the 
proof  of  what  Candler  had  sworn  to  on  the 
former  occasion,  and  we  have  excluded  it 
on  another  ground. 

3.  The  third  exception  relates  to  evi- 
dence ofPered  by  the  prisoner;  but,  as  the 
Court  is  equally  divided  on  its  admissi- 
bility, it  will  not  be  noticed. 

4.  In  the  progress  of  the  trial,  the  Attor- 
ney for  the  Commonwealth  offered  in  evi- 
dence the  warrant  for  the  apprehension  of 
the  prisoner,  and  one  Jesse  G.  Ballard, 
charged  with  this  offence.  The  prisoner 
moved  to  exclude  it,  but  the  Court  per- 
mitted it  to  go  to  the  jury,  accompanied 
with  the  instruction  that  it  was  no  evi- 
dence of  the  truth  of   any   of   the    recitals 

contained    in    it,  and    could    only  be 

709  looked  *into  for  the  purpose  of  ascer- 
taining  the    period    of   commencing 

the  prosecution,  and  the  persons  against 
whom  it  was  commenced.  On  offering 
the  warrant  in  evidence,  the  prisoner's 
counsel  admitted,  that  the  Jesse  G.  Ballard 
named  therein,  was  the  same  person  who 
had  been  examined  as  a  witness  for  the 
prisoner. 

As  the  warrant  for  apprehending  the 
prisoner  does  not  appear  to  be  evidence  of 
itself,  it  was  certainly  the  duty  of  the 
attorney  to  shew  the  relevancy  of  it :  if  it 
waa  wanting  for  the  purpose  of  shewing 
the  date  of  the  prosecution,  it  would  have 
answered  that  purpose  to  have  stated  to 
the  jury  the  date  which  appeared  on  the 
warrant,  and  that  might  have  been  stated 
by  the  counsel,  or  a  witness;  but,  it  was 
improper  to  give  it  in  evidence  for  the  pur- 


pose of  shewing  the  persons  against  whonr 
it  was  issued,  without  shewing  that  from 
some  previous  evidence,  that  fact  became 
material  in  the  cause ;  the  rule  being,  that 
where  evidence  is  not  prima  facie  admis- 
sible, the  circumstances  which  render  it 
so  must  be  set  out. 

5.  In  the  course  of  the  trial,  the  Attor- 
ney for  the  Commonwealth  examined  a 
witness,  who  deposed,  that  the  prisoner 
had,  on  two  or  three  occasions  within^ 
twelve  months  before  the  commencement  of 
the  prosecution,  applied  to  the  witness  to- 
procure  for  him  counterfeit  money  from  a 
person  on  Big  Sandy  river,  who  was  re- 
ported to  make  it,  but  the  witness  did  not 
recollect  that  either  bank  notes  or  coin 
were  particularly  mentioned ;  that  on  one 
of  these  occasions,  when  the  witness  had 
recently  returned  from  that  part  of  the 
country,  in  which  he  resides,  the  prisoner 
enquired  of  him,  if  he  had  brought  him 
any  of  the  money,  and  on  being  told  that 
he  had  not,  the  prisoner  replied,  that  he 
must  go  over  himself,  and  spoke  of  obtain- 
ing employment  in  that  quarter  as  a 
surveyer,  and  using  it  as  a  means  of  culti- 
vating an  acquaintance  with  the  person 
reported  to  be  engaged  in  counterfeiting, 
but  that  the  witness  had  no  knowledge  of 
the  prisoner's  ever  going  to  that  quarter  of 

the  country,  or  his  being  absent  from 
710      Kanawha  *at  any    time    since.     The 

prisoner  objected  to  this  evidence, 
but  the  Court  admitted  it  as  tending  to 
prove  the  scienter. 

The  passing  a  counterfeit  note,  may  be 
of  itself  a  perfectly  innocent  transaction  ; 
the  guilt  consists  in  passing  it,  knowing 
it  to  be  counterfeit.  If  no  other  circum- 
stances than  those  of  the  transaction  itself 
are  given  in  evidence,  it  would  be  impos- 
sible to  ascertain  whether  it  was  passed 
with  this  guilty  knowledge,  or  not.  Hence 
Courts  have  been  driven  to  the  necessity  in 
such  cases,  of  admitting  evidence  of  the 
conduct  of  tne  prisoner,  so  that  from  his 
conduct  on  one  occasion,  the  jury  may  infer 
his  knowledge  on  another.  Thus,  in 
Whiley  &  Haines's  Case,  (2  Leach,  983,) 
on  a  charge  of  uttering  forged  notes,  evi- 
dence was  admitted  to  prove  that  they  had 
uttered  other  forged  notes,  knowing  them 
to  be  forged.  So  in  Bairs  Case,  it  being 
proved  that  the  prisoner  had  uttered  coun- 
terfeit notes  in  June,  1807,  proof  was 
offered  to  shew  that  he  had,  in  the  March 
preceding,  uttered  another  forged  note,  and 
that  from  December,  1806,  various  forged 
notes  had  been  paid  into  bank  endorsed 
with  his  band-writing.  In  these  cases,  sub- 
stantive felonies  were  allowed  to  be  given 
in  evidence,  for  the  purpose  of  proving 
that  he  knew  that  the  note  he  uttered  was 
forged.  Is  not  the  evidence  offered  here, 
admissible  on  the  same  principle?  The 
prisoner  endeavoured  to  engage  a  person 
to  procure  for  him  counterfeit  money;  en- 
quired whether  he  had  brought  him  any,, 
and  declared  that  he  intended  to  cultivate 
the  acquaintance  of  a  counterfeiter,  and  for 
that  purpose,  intended  to  remove  to  a  place 
near  his  residence.  This  evidence  taken 
singlv,  it  is  true,  may  have  but  little 
weight;  but,  all  the  evidence  in  the  cause 
is  not    given,  and    there   may    have    been 
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other  ctrcnnutaaces  connected  with  it, 
which  would  maoifestljr  prove  the  guilty 
koowledgre.  The  eyideoce  giTen  is  prob- 
abij  a  link  in  the  chain  of  evidence,  and 
being  so,  it  would  be  wrong  to  exclude  it 
from  the  consideration  of  the  jnrj,  the  ob- 
ject being  to  infer  from  hia  conduct 
711  and  declarations,  *his  knowledge  of 
this  fact.  On  this  ground,  a  majority 
of  the  Court  is  of  opinion,  that  there  was 
no  error  in  admitting  it. 

But,  the  judgment  is  to  be  reversed  for 
the  errors  contained  in  the  first  and  fourth 
exceptions,  and  a  new  trial  awarded. 


John       Tylar,   Governor,     &c.     v.     David 
Greenlaw. 

November.  1827. 

Justice  9i  Pesce-Power  f  Ball.— A  Justice  of  the 
Peace,  before  wbom  U  broach t  a  prisoner 
ctiarired  wltb  a  felony,  bas  power  to  ball  him. 
where  only  a  alight  ftosplcion  of  ?allt  falls  on  the 
party:  and  a  recournlzaoce  taken  before  snch 
Justice,  conditioned  for  the  appearance  of  sach 
prisoner  before  the  Examlnlnar  Conrt.  is  g-ood. 
and  a  recovery  may  be  had  thereon.  If  the  party 
makes  default. 

Recoffnizance— Declaratioa  on— Sufficiency  of.^—Al- 
thouflrh  the  condition  of  a  recurnlzance  does  not 
specify  the  court-house  of  the  county  as  the  place 
at  which  the  prisoner  Is  to  appear,  and  the  dec- 
laration on  the  recognizance  avers  that  such  was 
the  condition,  yet  on  nul  tlel  record  pleaded, 
Judstnent  ought  to  be  rendered  for  the  plaintlfF. 
because  the  statute  points  out  that  as  the  only 
place  where  the  examination  shall  be  had. 

This  was  an  adjourned  case  from  the 
Superior  Court  of  Law  for  the  county  of 
Richmond.  It  was  an  action  of  debt, 
brought  in  the  said  Superior  Court,  on  the 
following  recognizance:  **Be  it  remem- 
bered, that  on  the  8th  September,  in  the 
year  of  our  Lord  1826,  David  Greenlaw,  of 
the  county  of  Richmond,  labourer,  James 
Shepherd,  of  the  said  county,  labourer, 
Dominic  Bennehan,  of  the  said  county, 
labourer,  and  Richard  O.  Jeffries,  of  the 
said  county,  labourer,  came  before  us,  three 
of  the  Commonwealth's  Justices  of  the 
Peace  for  the  county  of  Richmond,  and 
severally  acknowledged  themselves  to  be 
indebted  to  John  Tyler,  Esquire,  Governor 
or  Chief  Magistrate  of  the  Commonwealth 
of  Virginia,  and  his  successors,  that  is  to 
say;  the  said  David  Greeulaw,  in  the 
712  sum  ot  three  thousand  ^dollars,  and 
the  said  James  Shepherd,  Dominic 
Bennehan,  and  Richard  O.  Jeffries,  in  the 
sum  of  one  thousand  dollars  each,  to  be 
respectively  levied  of  their  lands  and  tene- 
ments, goods  and  chattels,  if  the  said  David 
Greenlaw  shall  make  default  in  the  per- 
formance   of    the  condition    underwritten. 

''The  condition  of  this  recognizance  is 
such,  that  if  the  above  bound  David  Green- 
law shall  personally  appear  before  the  Com- 
monwealth's Justices  assigned  to  keep  the 
peace,  in  and  for  the  county  aforesaid,  on 
Monday,  the  18th  day  of  this  month,  then 
and  there  to  answer  the  Commonwealth 
aforesaid,  for  and  concerning  a  charge 
against  him,  on  behalf  of  the  Common- 
wealth, for  knowingly  and  feloniously  pass- 
ing at  different  times,  a  considerable 
amount  of  notes,  counterfeit  on  the  Bank 
of  Virginia,  to  James  V.  Berrick,  with 
which    the    said    David    Greenlaw    stands 
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charged  t>efbre  us,  and  to  do  and  recelTe 
what  by  the  said  Conrt  shall  then  and  there 
be  ordered  and  judged,  and  shall  not  de- 
part thence  without  the  leaTe  of  the  said 
Court,  then  this  recognisance  shall  t>e  void, 
or  else  to  remain  in  full  force  and  virtoe. 
'*D.  GreenUw,  (Seal.) 

'  'James  Shepherd,  ( SeaL ) 

* 'Dominic  Bennehan,      (Seal.) 
''Richard  O.  Jeffries,      (SeaL) 
"Acknowledged  before  us. 

"John  Darby, 

"Moore  P.  Brockenbrough, 

"Thomas  R.  Barnes." 

The  declaration  sets  forth  the  recogni- 
zance, and  condition,  according  to  their 
effect,  stating  the  condition  to  be  that  the 
said  David  Greenlaw  should  personally  ap- 
pear t>efore  the  O>mmon wealth's  Justices 
assigned  to  keep  the  peace,  in  and  for  the 
county  aforesaid,  on  Monday,  the  18th  day 
of  September,  1826,  at  the  court-house  of 
the  said  county.  Sec.  to  answer,  Ac.  and 
should  do  and  receive  what  by  the  said 
Court,  that  is,  the  Court  to   be    held 

713  at    *the   court-house    of    the   county 
aforesaid,    on    the   18th    September, 

1826,  for  the  purpose  of  examining  into  the 
fact  with  which  the  said  David  stood 
charged  as  aforesaid,  should  then  and  there 
be  ordered  and  adjudged;  it  refers  to  the 
recognizance  as  now  remaining  of  record 
in  the  (bounty  Court  of  Richmond ;  it  avers 
the  breach  of  the  recognizance  in  this, 
that  the  said  David  Greenlaw  did  not  per- 
sonally appear  before  the  Commonwealth's 
Justices  assigned  to  keep  the  peace  for  the 
said  county,  at  the  time  aforesaid,  and  at 
the  court-house  aforesaid,  at  which  time 
and  place,  it  also  avers,  that  the  said  Jus- 
tices did  hold  a  Court  for  the  examination 
of  the  fact  with  which  the  said  David  stood 
charged,  and  vouches  the  record  of  the  said 
Examining  Court;  and  demands  the  pen- 
alty of  the  recognizance. 

The  defendant  demurred  generally  to  the 
declaration ;  and  also  pleaded  nul  tiel  rec- 
ord, as  to  the  supposed  recognizance;- and 
issue  was  joined  on  the  demurrer  and  plea 
by  the  Attorney  for  the  Commonwealth. 
The  record  exhibits  a  transcript  from  the 
record  of  the  Examining  Court,  by  which 
it  appears  that  the  default  of  the  defend- 
ant is  recorded,  and  the  recognizance  is 
ordered  to  be  recorded  and  estreated. 

The  Superior  Court  adjourned  to  the 
General  Court,  the  questions  arising  on 
the  demurrer  and  plea,  for  its  decision. 

FIELD,  J.  delivered  the  opinion  of  the 
Court.* 

(After  stating  the  case.)  The  only  ques- 
tion which  arises  on  the  demurrer  to  the 
declaration,  is  this:  Had  the  Justices  of  the 
Peace,  before  whom  the  recognizance  was 
taken,  power  to  let  the  said  Greenlaw  to 
bail,  and  to  take  the  recognizance  in  the 
declaration  mentioned?  The  Court  is  of 
opinion,    that    the    act   of  Assembly 

714  concerning  bail    in  ^criminal    cases, 
(1  Rev.  Code,  p.  595-6,)  does  authorise 

a  Justice  of  the  Peace  to  let  anv  prisoner 
to  bail,  who  may  be  apprehended  for  any 
crime,  of  which  only  a  light  suspicion  of 
guilt  falls    on    the    party,    although    such 


^Absent.  Dads  and  Sbmplb,  J. 


572 


S  RAND. 


CouMOVfwjtAXjtK  ».  Chubb. 


7IS-7I7 


crime  may  be  ptmiahable  witk  death,  or  by 
confineflieiit  in  ttte  Penitentiary,  each  beings 
the  plain  and  obviona  meaning  of  the  stat- 
ute. This  general  power  is  not  taken  away 
by  the  act  conceminic  criminal  proceedinga 
against  free  persona,  (1  Rev.  Code,  p.  59B,) 
which  directs  that  the  Jnatice  before  whom 
a  free  person  shall  be  charged  with  treason, 
murder^  or  other  crime  or  misdemesnor, 
if  in  his  opinion  sudi  offence  ottght  to  be 
enquired  into  by  the  Courts  of  his  Com- 
monwealth, to  comntit  the  person  so 
charged  to  the  coanty  or  corporation  jail. 
The  Legislature  did  not  intend  thereby  to 
diminish  the  rights  «of  the  prisoner,  nor 
divest  the  Jnstices  of  the  Peace  of  their 
power  in  relation  to  bail.  It  would  be  giv- 
ing too  harsh  a  construction  to  this  stat- 
ute, to  give  it  that  interpretation,  especially 
when  there  is  nothing  In  it  which  cannot 
be  reconciled  with  the  provisions  of  the 
statute  concerning  bail.  The  very  act  of 
letting  to  bail,  supposes  a  previous  com- 
mitment to  prison,  and  whether  that  im- 
prisonment is  by  being  in  custody  of  an 
o£Bcer  of  the  law,  or  within  the  walls  of  a 
jail,  is  wholly  immaterial.  The  Court  is 
therefore  of  opinion,  that  the  Justices  had 
authority  to  let  the  said  Greenlaw  to  bail, 
and,  consequently,  the  capacity  to  take  the 
recognizance  in  the  declaration  mentioned. 

The  question  arising  on  the  issue  made 
up  on  the  plea  of  nul  tiel  record,  is  also  ad- 
journed. Upon  inspecting  the  transcript  of 
the  recognizance  shewn  in  evidence,  a 
majority  of  the  Court  is  of  opinion,  that 
there  is  such  record  as  Is  set  forth  in  the 
declaration,  because,  although  the  condi- 
tion of  the  recognizance  does  not  specify 
the  court-house  as  the  place  at  which  the 
said  Greenlaw  is  to  appear,  yet,  as  tbat  is 
the  place  directed  by  the  statute  at  which 
the  Justices  are  directed  to  examine  into 
offences,  no  other  place  can  be  intended  by 
the  recognizance.  We  are  therefore 
715  *of  opinion,  that  judgment  should  be 
rendered  for  the  plain tifiP,  on  that 
issue. 

The  following  is  to  be  entered  as  the 
judgment  of  the  Court. 

The  Court  is  of  opinion,  and  doth  decide, 
that  the  law  upon  the  demurrer  of  the  de- 
fendant to  the  declaration  of  the  plaintiff, 
is  for  the  plaintiff,  and  there  being  shewn 
in  evidence,  such  record  as  the  plaintiff  in 
pleading  hath  alleged,  judgment  should  be 
rendered  for  the  plaintiff  on  the  issue 
joined,  which  is   ordered    to   be   certified. 


The  Commonwealth  v.  Prehtis  Chubb. 

November.  1827. 

Statute— Praventlon  of  Smlt  of  Lottery  Tickets- 
Rule  of  Interpretstion.*— The  act  of  Assembly, 
passed  11th  February,  1825.  entitled,  "an  act  to 
prevent  the  sale  of  forelarn  lottery  tickets  within 
this  Commonwealth,"  does  not  come  within  the 
operation  of  the  29th  section  of  the  flraming- law, 
and  is,  therefore,  not  to  be  Interpreted  as  if  It 
were  a  remedial  law.  but  like  other  penal  laws. 

Lotteiy  Ticket— Whet  Constitutes.— A  flrnarantee. 
(or  written  assurance  or  promise,  whereby  the 
warrantor  binds  himself  that  he  will   pay   the 

f»r1ze  which  may  be  drawn  to  a  certain  number 
n  a  lottery.)  when  sold  by  the  proprietor  of  a 
lottery,  or  a  duly  authorized  aorent  of  the  pro- 
prietor, is  strictly  a  lottery  ticket,  althouffh  it 


*See  principal  case  cited  in  Shumate  v.  Com..  15 
Oratt.  656.  See  monographic  noU  on  "Lotteries'* 
appended  to  Phalen  v.  Com.,  1  Rob.  718. 


is  not  written  in  the  usoal  form  of  lottery  tickets; 
and  tlie  sale  of  such  sruarantee  by  such  proprietor 
or  his  affent.  is  forbidden  by  the  said  act  ot  1825. 
ff—n  Wimt  Cooetltates  Sale  of.-if  an  individual 
opens  an  office,  and  sells  guarantees  as  a  sub- 
stitute for  lottery  tickets,  he  the  vendor  holding 
the  tickets  themselves  lor  the  benefit  of  the  pur- 
chaser, he  sells  thoee  thinsrs  which  are  substan- 
tially lottery  tickets,  and  such  sale  is  forbidden  by 
the  said  act. 

The  defendant  was  indicted  at  the 
Superior  Court  of  Law  fer  the  county  of 
Henrico,  under  the  act  passed  11th  Feb- 
ruary, 1825,  entitled,  *<an  act  to  prevent 
the  sale  of  foreigfu  lottery  tickets  within 
this  Commonwealth."  The  Indictment 
contained  five  connta,  but  the  defendant 
was  convicted  on  three  counts  only,  which 
are  as  follows : 

716  ♦**Henrico    County,    to    wit:  The 
jurors  for  the  Commonwealth  of  Vir- 

Crinia,  duly  summoned  to  attend  the  Superior 
Court  of  Law  for  the  trial  of  criminal 
causes,  directed  by  law  to  be  holden  for  the 
county  of  Henrico  aforesaid,  upon  their 
oaths  present: 

''That  Prentis  Chubb,  late  of  the  county 
of  Henrico,  labourer,  on  the  twenty-second 
day  of  June,  in  the  year  one  thousand 
eight  hundred  and  twenty-five,  at  the 
county  aforesaid,  and  within  the  jurisdic- 
tion of  this  Court,  under  a  false  and  feigned 
pretence  of  transferring  and  delivering  to 
one  Spotswood  D.  Crenshaw  a  certain 
paper  writing,  purporting  to  be  signed  by 
certain  persons  calling  themselves  Aliens, 
and  purporting  to  guarantee  the  payment 
of  what  a  certain  lottery  ticket,  in  a  lot- 
tery called  the  Union  Canal  lyottery  of 
Pennsylvania,  seventeenth  class,  would  be 
entitled  to,  unlawfully  did  sell  the  said 
lottery  ticket  in  the  said  lottery,  being  a 
lottery  not  authorised  by  the  laws  of  this 
Commonwealth,  to  the  said  Spotswood  D. 
Crenshaw,  and  did  then  and  tbere  unlaw- 
fully, bargain,  contract  and  agree  with  the 
said  Spotswood  D.  Crenshaw,  to  sell  to 
him,  the  said  Spotswood  D.  Crenshaw,  and 
to  procure  to  his  order  the  lottery  ticket 
aforesaid,  and  unlawfully  then  and  there 
did  act,  directly  and  indirectly,  as  agent, 
attorney  and  proxy  for  the  maoagers  of  the 
said  lottery,  in  the  sale  of  the  said  lottery 
ticket,  and  in  the  procurement  of  the  same 
for  the  said  Spotswood  D.  Crenshaw,  under 
the  false  and  feigned  pretence  aforesaid, 
agrainst  the  form  of  the  act  of  the  General 
Assembly  in  that  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
Commonwealth  of  Virginia. 

''And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present : 

"That  the  said  Prentis  Chubb  after- 
wards, to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  un- 
lawfully did  open,  and  keep  open,  a  lottery 
office  for  trafficking  and  dealing  In  lottery 
tickets    other     than      such     as    are 

717  authorised  by  'the  laws  of  this  Com- 
monwealth, and  did    then   and    there 

unlawfully  traffick  and  deal  with  one  Spots- 
wood  D.  Crenshaw,  in  selling  to,  and 
procuriag  for,  the  said  Spotswood  D.  Cren- 
shaw a  certain  lottery  ticket,  in  a  lottery 
called  the  Union  Canal  Lottery  of  Penn- 
sylvania, the  same  being  a  lottery  not 
authorised  by  the  laws   of   this   Common - 
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wealth,  against  the  form  of  the  act  of  the 
Oeneral  Assemblj  in  that  case  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  Commonwealth  of  Virginia. 

*rAnd  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present: 

**That  the  said  Prentis  Chubb  after- 
wards, to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  un- 
lawfully did  procure  for,  transfer  and  sell 
to,  one  Spotswood  D.  Crenshaw  a  certain 
paper  writing,  signed  by  certain  persdns 
styling  themselves  Aliens,  purporting  to 
{guarantee  the  payment  of  what  a  certain 
lottery  ticket  would  be  entitled  to  in  a  cer- 
tain lottery,  called  the  Union  Canal  Lot- 
tery, seventeenth  class,  the  said  lottery  not 
being  authorised  by  the  laws  of  this  Com- 
monwealth, against  the  peace  and  dignity 
of  the  Commonwealth  of  Virginia,  and 
against  the  form  of  the  act  of  the  General 
Assembly  in  that  case  made  and  provided.'' 

The  defendant  having  been  found  guilty 
by  the  jur^,  he  by  his  counsel  moved  the 
Court  to  set  aside  the  verdict,  and  grant 
him  a  new  trial  on  the  ground,  that  the 
Court  had,  during  the  progress  of  the  trial, 
misdirected  the  jury  on  the  law  of  the  case. 
Pending  this  motion,  the  defendant  asked 
the  Court  to  adjourn  to  the  General  Court 
the  questions  arising  on  that  instruction  ; 
and  the  Court  being  of  opinion,  that  the 
decision  of  the  highest  tribunal  ought  to 
be  had  on  this  new  law,  did  adjourn  to  the 
General  Court  as  a  question  of  novelty  and 
difficulty,  the  following: 

'*Was  the  instruction  given  by  the  Court 
a  misdirection,  and  ought  a  new  trial  to 
be    awarded     to    the    defendant    on    that 

ground?" 
718         *The    instruction      given     by    the 
Judge  of  the  Superior   Court  of  Hen- 
rico to  the  jury,  was  in  the  following  terms : 

*'The  first  question  in  this  case  is,  how 
shall  this  law  be  construed.  The  act  of 
Assembly  declares,  that  *4n  every  case 
that  may  arise  under  any  laws,  for  the  pre- 
venting, discouraging,  or  suppressing  of 
gaming,  the  Court  shall  interpret  them  as 
remedial,  and  not  as  penal  statutes."  It 
was  a  rule  of  construction  at  the  common 
law,  that  all  penal  statutes  should  be  con- 
strued strictly:  but,  this  rule  of  con- 
struction, like  all  other  common  law  rules, 
the  Lregislature  had  the  competent  power  to 
change.  They  have  expressed  their  de- 
cided intention  to  change  that  rule  in  the 
case  of  those  penal  laws,  which  are  in- 
tended to  prevent,  discourage,  or  suppress 
gaming*  Is  the  purchase  and  sale  of  lot- 
tery tickets  an  act  of  gaming?  lo  common 
parlance  it  is  certainly  so  considered,  and 
the  Legislature  obviously  so  considered  it, 
when  they  by  the  act  of  February  20th, 
1812,  entitled.  *'an  act  to  amend 
an  act  to  reduce  into  one,  the  sev- 
eral acts  to  prevent  unlawful  gam- 
ing," prohibited  the  o£fence  of  putting  up 
a  lottery  publicly  or  privately*  to  be  drawn 
or  adventured  for;  and  when  again  in  1819, 
on  a  general  revision  of  the  laws,  they  not 
only  included  the  former  provision  against 
private  lotteries,  but  the  new  provision 
against  buying  or  selling  of  lottery  tickets, 
in  lotteries  not  authorised  by  the   laws   of 


this  State.  It  is,  however,  contended,  that 
this  rule  of  construction  does  not  apply  to 
future  laws  for  the  prevention,  discourage- 
ment, or  suppression  of  gaming,  but  ex- 
tends only  to  prior  or  cotemporaneous 
laws  of  that  kind.  This  idea  is,  however, 
refuted  by  the  term  of  the  .clause  itself: 
it  extends  to  ^ 'every  case  that  may  arise 
under  any  laws,  &c."  clearly  shewing,  that 
all  laws,  future  as  well  as  present,  on  the 
subject  of  gaming,  are  to  be  construed  by 
that  rule.  Another  consideration  will 
clearly  prove  the  correctness  of  this  posi- 
tion. When  this  rule  was  incorporated  in 
the  general  law,  at-  the  revision  of  1819, 
there  was  no  other  law  in  force  on  the  sub- 
ject, except  that  law  itself.     If  it  had 

719  been    intended    to  *confine  the  appli- 
cation of  the  rule  to  that   law    only, 

the  language  would  have  been,  **In  every 
case  which  may  arise  under  this  law,  the 
Court  shall  consider  it  as  remedial,  Ac." 
''It  is  urged,  that  the  Legislature  did  not 
intend  by  this  act,  to  suppress  or  discourage 
gaming,  because  they  have  still  tolerated  the 
sale  of  tickets  in  our  own  lotteries  ;  and  that 
the  true  and  only  motive  was,  to  prevent  our 
people  from  becoming  tributary  to  other 
States,  by  purchasing  tickets  in  lotteries 
authorized  by  their  laws.  That  this  may 
have  been  one  of  the  motives,  I  am  not  dis- 
posed to  deny.  One  of  the  effects  of  this 
rage  for  gambling  in  lotteries,* is  to  transfer 
a  large  portion  of  our  monied  capital  to  the 
northern  cities,  to  which  the  Legislature 
were  anxious  to  put  a  stop.  But,  I  cannot 
admit  that  this  was  the  only  motive.  The 
spirit  of  adventure  in  lotteries,  had  infected 
all  orders  of  men  :  the  rich  man  and  the  poor 
man,  the  merchant  and  the  mechanic,  the 
lounger  and  the  labourer,  the  freeman  and 
the  slave,  had  all  coveted  the  smiles  of  for- 
tune by  resorting  to  the  lottery  offices :  the 
were  all  dazzled  by  the  deceitful  hope  of 
becoming  suddenly  rich.  Idleness,  laziness 
and  prodigality,  were  the  effects  of  this  dis- 
position. To  put  a  stop  to  these  injuries  to 
the  morals  of  the  community,  as  well  as  to 
check  the  northern  current  by  which  their 
wealth  was  swept  away,  the  Legislature 
interposed  their  authority.  They  have 
assumed  a  guardianship  over  their  concerns, 
by  prohibiting,  to  a  certain  extent,  one  spe- 
cies of  gambling  as  they  have  heretofore 
prohibited  many  other  kinds  of  gambling  : 
that  they  still  permit  the  sale  of  lottery  tick- 
ets when  authorised  by  themselves,  affords 
no  argument  to  prove,  that  they  do  not  con- 
sider the  dealing  in  lottery  tickets  as  a  dan- 
gerous species  of  gambling.  They  can 
always  prevent  this  species  of  traffic  from 
running  into  excess,  (so  far  as  it  consists  in 
the  purchase  or  sale  of  our  own  tickets,)  by 
refusing  to  authorise  the  drawing  of  a  lot- 
tery. But,  they  have  no  control  over  the 
permission  granted  by  other  States  to  set  up 
lotteries,  and  they  cannot,  therefore. 

720  prevent  the  gambling  in  *those  foreign 
lotteries  to  any  excess,  however  mis- 
chievous, unless  they  prevent  the  sale  of 
them  altogether.  These  I  apprehend  to  be 
the  motives  which  actuate  the  Legislature  in 
prohibiting  the  sale  of  foreign,  while  they 
permit  the  sale  of  our  own,  lottery  tickets. 

* 'Whether  this  guardianship  be    a    wise 
exercise  of  power  or  not,  let  the  moralist  and 
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political  economist  discuss  as  much  as  they 
please.  Courts  and  Juries  have  only  a  right 
to  expound  the  law,  and  when  rightly 
expounded,  to  enforce  it. 

''This  act  is  then  to  be  construed  liberally  : 
the  Courts  and  Juries  must  put  such  a  con- 
struction on  it  as  may  suppress  the  mischief 
intended  to  be  remedied ;  as  will  guard 
against  all  subtle  inventions  and  evasions 
intended  to  continue  the  mischief  for  private 
advantage,  and  give  life  and  strength  to  the 
remedy,  pro  bono  publico,  according  to  the 
true  intent  of  the  makers  of  the  law. 

**This  brings  us  to  the  question,  whether 
a  guarantee,  or  written  assurance,  or  prom- 
ise, whereby  the  warrantor  binds  himself 
that  he  will  pay  the  prize  which  may  be 
drawn  to  a  certain  number  in  a  lottery,  be  a 
lottery  ticket,  or  not,  within  the  true  intent 
and  meaning  of  this  law.  I  think  there  can 
be  no  doubt  that  if  the  proprietor  of  the  lot- 
tery, or  a  duly  authorised  agent  of  the  pro- 
prietor, were  to  issue  such  guarantees,  that 
they  would  be  strictly  and  literally  lottery 
tickets.  There  is  no  set  form  of  a  lottery 
ticket:  it  is  a  written  promise  that  the 
proprietors  will  be  responsible  for  the  prize ; 
and  whether  they  use  the  usual  form  or  not, 
their  responsibility  is  the  same:  And  I  am 
equally  clear,  that  if  a  man  opens  an  office, 
from*  which  he  vends  assurances,  or  guar- 
antees, as  a  substitute  for  lottery  tickets, 
and  for  the  purpose  of  evading  and  defeat- 
ing the  law,  although  he  does  not  strictly 
and  literally  sell  lottery  tickets,  yet  he  does 
sell  those  papers  which  are  substantially 
4ottery  tickets,  if  it  can  be  proved,  or  in- 
ferred from  the  evidence  in  the  cause,  that 
he  the  vendor  holds  the  tickest  themselves 
for  the  benefit  of  the  purchaser;  for, 
721  *in  such  case,  the  vendor  would 
be  the  bailee  of  the  purchaser,  and 
would  be  bound  to  give  possession  of  the 
ticket  to  the  purchaser  when  required.  The 
mischief  to  the  public  is  in  such  case  just 
as  great  as  the  sale  and  delivery  of  the 
tickets  themselves. 

* 'There  is  one  case,  in  which  I  know  that 
a  sale  of  a  guarantee  would  not  come  within 
the  spirit  or  meaning  of  the  act.  If  a 
vendor,  without  having  the  possession  of  the 
tickets,  or  without  having  any  control  over 
them,  were  to  undertake  to  insure  to  a  pur- 
chaser that  a  certain  number  should  draw 
a  prize  in  a  lottery,  and  that  he  would  pay 
the  prize  when  drawn,  he  would  certainly 
not  come  within  the  spirit  of  the  law. 
Such  an  insurance  under  such  circum- 
stances, could  never  be  effected  by  any  man 
in  his  senses,  except  at  a  price  much  greater 
than  the  usual  price  of  tickets;  that  in- 
creased price,  and  the  knowledge  that  the 
pnrchasser  must  rely  exclusively  on  the 
personal  responsibility  of  the  vendor,  with 
a  certainty  that  he  has  no  right  to.  and 
can  never  obtain  the  possession  of,  the 
ticket  itself,  would  deter  all  persons  from 
engaging  in  such  traffic;  the  evil  of  laying 
out  large  sums  in  lotteries  could  never  ex- 
ist, and  there  ^onid  be  no  reason  for  ex- 
tending the  provisions  of  the  law  to  such 
fare  cases. 

**  Whether  the  defendant  comes  under  one 
or  the  other  of  these  classes  of  cases,  I 
leave  to  the  jury  to  decide,  from  the  evi- 
dence which  they  have  heard.'* 


The  case  was  argued  in  the  General 
Court,  by  Leigh  and  Chapman  Johnson, 
for  the  defendant,  and  by  the  Attorney 
General,  for  the  Commonwealth. 

BOUIrfDIN,  J.  delivered  the  opinion  of 
the  Court.* 

The  defendant  was  indicted  in  the  Su- 
perior Court  of  Henrico,  for  a  violation  of 
the  act  of  February,  1825,  prohibiting  the 
vending  of    tickets    in    lotteries    not 

722  authorised  by  *the  laws  of  this  State, 
and  prohibiting  the  opening  of  offices 

for  that  purpose.  On  his  trial,  it  appeared 
that  he  sold  papers  signed  *^ Aliens,"  (of 
which  firm  he  was  a  partner,)  whereby  Al- 
len's guarantee  to  the  holder  what  the  num- 
ber  on  that  paper  might  draw :  the  name  of 
the  lottery  appears  on  the  papers,  as  also 
the  number.  After  the  whole  evidence  had 
been  given  to  the  jury,  and  the  cause  ar- 
gued, the  Judge  instructed  the  jury  that 
such  a  paper  as  the  one  above  described, 
sold  by  the  proprietor  of  the  lottery,  is  a 
lottery  ticket,  though  called  by  him  a  guar- 
antee; and  that  if  such  paper  be  sold  by 
another,  as  a  substitute  for  a  lottery  ticket, 
the  seller  being  in  possession  of  the  ticket, 
and  holding  it  for  the  use  of  the  buyer, 
and  this  done  to  evade  the  operation  of  the 
law,  such  sale  is  a  violation  of  the  law. 
But,  previous  to  giving  these  instructions, 
the  Judge  discusses  at  large  the  question 
whether  the  act  of  1825  should  be  con- 
strued as  a  remedial  law  under  the  opera- 
tion of  the  act  of  1802,  and  he  concludes 
that  it  must  be  so  construed,  and  says,  that 
such  conclusion  brings  him  to  the  question, 
what  is  the  character  of  the  papers  before 
described?  In  answer  to  that  question,  ne 
gives  one  instance,  in  which  he  says,  such 
papers  are  lottery  tickets,  when  sold  by  the 
proprietor  of  the  lottery ;  and  one  other  in- 
stance, in  which  he  says  their  sale  would 
violate  the  law,  when  made  by  others  than 
the  proprietor,  to  evade  the  statute.  He 
then  states  the  case  of  a  guarantee  which 
would  be  innocent,  and  submits  to  the 
jury  whether  the  defendant  comes  under 
one  or  the  other  of  these  classes  of  cases. 
The  jury  found  the  defendant  guilty,  and 
his  counsel  moved  for  a  new  trial,  on  the 
ground,  that  the  opinion  delivered  by  the 
Judge  was  a  misdirection  of  the  jury;  and 
the  questions  thence  arising  are  adjourned 
to  this  Court.  The  cause  has  been  argued 
with  great  ability  both  by  the  Attorney 
General  and  the  defendant's  Counsel.  On 
the  part  of  the  defendant,  it  is  contended, 
that  the  act  of  1825  is  a  penal  law  un- 
affected by  the  act  of  1802;  first,  on  the 
ground  that  the  latter  act  applies  to  no 
other  laws  than  those  in  existence  at 

723  the  time*it  was  passed,  and  also  that 
the  act  of  1825  is  not  an  act  to  sup- 
press or  discourage  gaming  within  the 
meaning  of  the  act  of  1802;  and  a  majority 
of  the  Court  are  of  opinion,  that  the  act  of 
1825  ought  to  be  construed  as  all  other 
penal  laws  are  construed :  and  in  this  opin- 
ion, JUDGES  BKOCKENBROUGH,  AL- 
LEN and  SUMMERS  do  not  concur. 

It  is  then  contended,  and  with  great  force 
of  argument,  that  the  opinion  of  the  Supe- 
rior Court,  that  the  said  act  of  1825  should  be 


'Absent,  Dadb  and  Sbmplb,  J. 
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liberally  ezponndcd,  was  a  anbatautlve 
inatrvction  to  the  jury;  and  if  ao,  thai  oplQ- 
ion  bein^  deemed  erroneous  by  tliis  Coart,  a 
new  trial  should  be  directed  of  course.  We 
have  given  this  argument  our  best  attention. 
By  some  of  the  Court  it  is  contended,  that  this 
conclusion  of  the  Judge,  from  the  opinion 
itself,  forms  no  part  of  the  instructions  given 
to  the  jury.  It  Is  perfectly  evident,  that  the 
range  of  argument  adopted  by  him  was 
wholly  designed  to  shew  the  enlarged  ground, 
on  which  he  supposed  the  instructions  which 
were  to  follow  might  be  justified.  We  can 
see  no  distinction  between  this  and  other 
cases,  where  the  argument  is  wrong  and  the 
judgment  is  right.  The  object  of  the  Judge 
was  to  tell  the  jury  what  character  the  law 
stamps  on  the  papers  before  the  jury,  with 
reference  to  the  case  then  before  the  Court ; 
and  if  that  character  be  given  truly  and 
according  to  law,  it  matters  not  whether  the 
Judge  would  have  so  delineated  it,  if  he  had 
not  supposed  greater  latitude  was  to  be  taken 
in  the  construction  of  the  act  than  is  approved 
by  this  Court.  But,  it  is  contended,  that 
the  circumstances  in  the  cause  embrace  ques- 
tions of  fact,  which  might  have  been  solved 
by  the  jury  in  some  other  way,  than  simply 
giving  an  affirmative  or  negative  answer  to 
the  propositions  laid  down  by  the  Court ;  and 
if  so,  the  direct  opinion  of  the  Judge,  that 
the  law  should  be  so  construed  as  to  advance 
the  remedy  and  suppress  the  mischief,  as- 
sumes the  character  of  operative  instructions 
to  the  jury.  This  objection  was  enforced,  by 
supposing  cases  with  an  ingenuity,  from 
which,  at  the  time,  there  appeared  to  be  no 

escape,  and  supported  by  argument 
724      wholly  unanswerable,  *if  the  premises 

be  true.  But,  is  it  true  that  the  case  al- 
lows of  the  supposition  that  these  guarantees 
(as  they  are  called)  might  have  been  so  sold 
as  to  be  without  the  range  of  either  of  the 
direct  instructions  of  the  Judge?  And  could 
the  jury,  consistently  with  those  instruc- 
tions, find  the  defendant  guilty,  under  the 
idea  that  the  facts  proved  only  a  case  of  equal 
mischief?    We  think  not. 

The  first  and  second  propositions  of  the 
Judge  embrace  every  possible  case  of  a  sale  of 
the  guarantees  alluded  to.  The  third  states  a 
guarantee  not  in  the  case.  The  first  of  these 
propositions  is,  that  such  a  paper,  sold  by  the 
proprietor  of  the  lottery,  is  a  ticket ;  i.  e.  the 
sign  or  symbol  of  the  holder's  interest  in  the 
wheel :  the  second  states,  what  facts  the  jury 
must  find  to  constitute  guilt,  if  the  paper  was 
sold  by  any  other  than  the  proprietor  ;  and  no 
case  can  be  conceived  that  falls  not  within  a 
sale  by  the  proprietor  or  some  other  person. 
We  therefore  think,  that  (this  objection  not- 
withstanding) this  case  must  rest  on  the  pro- 
priety of  the  instructions  given  to  the  jury. 
The  objections  made  to  the  first  of  these 
instructions,  are  deemed  by  the  Court  by  far 
the  most  important  in  the  whole  case,  and 
the  attention  paid  to  them  at  the  bar  has  been 
proportioned  to  their  importance.  The 
objection  is,  that  the  abstract  general  propo- 
sition is  too  broad  ;  that  supposing  the  fact, 
that  lottery  tickets  might  assume  that  form, 
if  those  who  issue  them  so  please,  it  should 
have  been  left  to  the  jury  to  find  the  fact, 
whether  they  were  issued  as,  and  for,  tickets  ; 
and  further,  the  general  allegation,  that  such 
papers  issued  by  the  proprietor,  are  tickets. 


is  not  law  ;  for,  there  are  cases  in  which  such 
papers  might  be  issued,  where  they  could  with 
no  propriety  be  called  the  sign  of  the  holder's 
interest  in  the  lottery,  and  so  not  tickets.  In 
support  of  these  objections,  many  cased 
were  supposed,  and  with  great  propriety  a 
demand  made,  that  they  should  be  fairly  met 
and  answered.  The  ci|.se  supposed,  at  the 
time  this  demand  was  made,  is  extremely 
imposing,  and  an  answer  to  it  includes  an 
answer    to   the   whole   objection.     It 

725  supposes   the  *case   of  a   guarantee, 
an  insurance  simply,  as  the  word  im- 

portSf  that  the  prise  drawn  to  a  particular 
number  shall  be  paid :  that  such  contract 
is,  6r  may  be,  diffecent  from  the  sale  of  a 
ticket;  to  prove  which,  it  is  among  other 
things  supposed,  that  he  to  whom  the  guar- 
antee was  made,  was  before  ^wner  of  the 
ticket,  or  that  some  one  else  was  owner. 
This,  it  is  said,  is  embraced  by  the  terms 
of  the  instruction,  and  the  jury  must  have 
fotrad  the  party  guilty,  had  the  supposed 
case  been  true.  An  answer  to  this  objec- 
tion is  found  in  the  plain,  legal  and  com- 
mon sense  meaning  of  the  instruction 
itself.  It  affirms,  that  these  papers  ace 
tickets,  when  sold  by  the  proptietor  of  the 
lottery:,  that  in  such  original  direct  under- 
taking, by  him  who  holds  the  prise,  the 
words  **I  guarantee,'*  have  no  mekning 
different  from  '^I  will  pay;"  and  we  can 
conceive  no  form  of  writing  more  exactly 
answering  the  purpose  of  evincing  the 
holder's  interest  in  the  lottery,  and  secur- 
ing to  him  the  receipt  of  the  prize  drawn. 
There  is  no  imaginable  case,  where  the 
holder  of  the  paper  in  question  has  not  an 
identity  of  rights  with  the  holder  of  any^ 
other  promise  to  pay  the  prise  drawn.  But,, 
what  is  called  the  real  ticket  might,  it  is^ 
said,  have  been  sold  to  another,  and  surely 
a  guarantee  that  A.  shall  have  the  prize 
drawn  by  B*s  ticket,  is  no  sale  of  a  ticket. 
There  is  nothing  more  true,  than  this  ob- 
jection in  the  form  it  is  urged.  But,  we 
have  before  seen,  that  such  papers,  sold  by^ 
the  proprietor,  are  tickets,  and  he  in  that 
case  has  only  sold  two  tickets  of  the  same 
number,  and  bound  himself  to  pay  the 
prize  drawn  to  each.  Whether,  therefore, 
the  proprietor  has  before  sold  a  ticket  of 
the  same  number  or  not,  the  sale  of  the 
paper  in  the  record  is  the  sale  of  a  ticket. 
But,  the  holder  may  have  before  purchased 
the  ticket,  and  it  may  have  been  destroyed' 
or  so  obliterated,  as  that  the  holder  needa 
such  a  paper,  as  the  one  in  question.  To 
this  objection  the  answer  is,  that  the  in- 
structions of  the  Court  plainly  suppose  an 
original  sale,  and  by  no  fair  construction 
can  be  made  to  embrace  the  case  of  such 
collateral    undertaking.     There    was 

726  nothing  *in  the   evidence,    which,  in 
the  most  distant    manner,  alluded    to 

the  state  of  facts  supposed  by  this  objec- 
tion. If  the  ticket  had  been  purchased  out 
of  the  State,  and  afterwards  the  name  or 
number  is  obliterated,  and  the  proprietor 
within  the  State  hand  him  another  ticket 
of  the  same  number,  this  is  no  sale  of  a 
ticket  under  the  act,  but  evidence  simply  of 
the  right  acquired  under  a  former  sale  and 
purchase:  and  yet,  can  it  be  seriously  asked' 
whether,  when  the  Court  is  informing  the 
jury  that  the   sale  of  such  tickets    violates. 
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the  law,  that  it  would  be  needful  to  qualify 
the  remark  by  a  statement,  that  a  delivery 
of  such  papers,  which  is  no  sale,  will  not 
have  that  effect?  The  qualiiication  the  ob- 
jection supposes,  could  not  be  annexed  to 
the  instruction  given  by  way  of  exception 
to  its  general  operation,  because  it  would 
not  be  embraced  in  its  general  terms.  The 
furnishing  evidence  of  a  former  right,  or 
giving  further  assurance  for  its  enjoyment, 
comes  with  no  propriety  under  the  idea  of 
a  sale;  and  it  was  not  necessary  for  the 
Court  to  have  given  that  explanation  to 
the  jury,  since  it  was  entirely  plain  with- 
out it. 

The  second  of  the  direct  instructions  to 
the  jury,  we  think  clear  of  diflBculty.  The 
facts  there  stated,  constitute  a  sale  of  the 
ticket  to  all  intents  and  purposes;  nor  is 
the  sale  less  complete,  because  the  ticket  is 
not  delivered.  Neither  does  the  fact  of  a 
superadded  warrantee,  ii  ake  the  least  differ- 
ence. The  purchaser,  by  the  legal  effect 
of  his  contract,  has  a  right  to  the  ticket, 
and  the  seller  to  the  stipulated  price ;  and 
it  is  perfectly  immaterial  how  involved  and 
complicated  a  contract  is;  if  it  result  in 
giving  the  seller  the  price,  and  the  buyer 
title  to  the  thing,  it  is  a  sale.  It  is  diffi- 
•  cult  to  place  the  fact  of  sale  in  a  more  clear 
light,  than  it  is  exhibited  by  the  instruc- 
tion itself;  the  seller  holds  the  ticket,  he 
sells  the  guarantee  as  its  substitute ;  that 
guarantee  contains  stipulations  binding 
the  signer  to  the  same  effects  as  the  ticket 
binds  the  proprietor,  and  the  seller  thence- 
forth holds  the  ticket  for  the  buyer's  use. 
Whether  the  ticket  be  sold  by  that  trans- 
action, depends  on  what  is  here 
27  meant  *by  holding  the  ticket  to  the 
use  of  the  buyer:  it  can  mean  noth- 
ing but  this,  that  the  buyer  is  to  have  the 
avails  of  the  ticket,  and  the  use  thereof  to 
get  those  avails;  and  what  other  title  can  a 
man  have  to  a  bond  payable  to  himself  and 
in  his  pocket?  We  confidently  say  none. 
The  Counsel  racked  their  invention  to 
state  cases  embracing  all  the  propositions 
in  this  instruction,  and  in  which  the 
ticket  would  not  be  sold ;  but,  we  think  they 
entirely  tailed. 

The  opinion  here  delivered  is  not  in  con- 
flict with  the  authorities  cited; 'they  prove 
clearly  that  the  thing  plainly  forbidden 
must  be  done,  or  punishment  cannot  follow. 
We    deem    it  unnecessary    to    go   through 


those  cases,  but  will  refer    to  some  of   the 
most  prominent.     In  Mary  Mitchell's  Case, 
2  Kast,  936,  the  Court  decided  in  a  prosecu- 
tion for  forgery,    that   the    terras   warrant 
or  order  in  the  statute,  did    not  cover    the 
case  of  an  order  for,  or  request    to,  deliver 
goods  not  belonging  to  the   party  in  whose 
name  the  order  was  drawn :  this   was    cer- 
tainly a   very    strict   construction    of    the 
statute,  and  subsequent  Judges  unwillingly 
have  conformed  to  it.     But,  does    any    one 
think  that  a  rule  so  rigid   would  have  been 
adopted  in  a    case  of    misdemeanor?    But, 
after  the  construction  of  the   act  was    thus 
settled,  the  question    did   not   turn  on    the 
form  of  doing  the   thing,    but    whether    it 
was  done.     In    Hunter's  Case,    2  East,  928, 
the  defect  was  in  the  indictment  which  did 
not  set  forth  and  aver  facts   constituting  a 
receipt.     It    is    evident,  that    had   all    the 
actual  facts  been  stated    in  the  indictment, 
the  party  would  have  been  deemed   guilty, 
but  be  that  as  it  may,  the    question    in  all 
these  cases  was,  whether  the  instrument  in 
itself   or  by  proper   averments    and    proof 
was  the  thing,  the  forgery    of    which,  the 
Legislature  declared  should  be  felony.    But, 
in  deciding  whether  the  form  of  the  instru- 
ment forged  was    within    the    statute,  the 
Courts  always  governed  themselves    by  the 
answer  to    the  question  whether   the    legal 
effect  of  it,  if  genuine,  would  be  the  thing 
forbidden,  and  finally  came  to  the   conclu- 
sion now  familiar  to  all,    that  the  counter- 
feit might  be  forgery,  though  the  in- 
728      strument     was    *8o      made,     as     if 
genuine,  it  would  not  be  effectual  to 
its  purpose,  provided    it  was  so    near   like 
that  which  would  be  effectual,  as  to  deceive 
ordinary  observers.     It  is  decided  in  Lock- 
et's Case,  and  several  others,  that   the   in- 
strument  charged    to  be    forged    may    be 
called    warrants,    provided    that    in    legal 
effect  they  are  so;  even    though  they    pass 
currently  under  different  names.    The  ques- 
tion in  all  these  cases  is,  whether  the  thing 
done,  is  the  thing  forbidden,  and  the  form 
of  doing  it  is  of  little  importance. 

The  following  is  to  be  entered  as  the 
judgment  of  the  Court. 

The  Court  is  of  opinion,  and  doth  decide, 
that  the  instructions  given  to  the  jury,  as 
applicable  to  this  case,  were  right  and 
proper;  and,  therefore,  no  new  trial  ought 
to  be  granted  to  the  defendant  on  the 
ground  of  misdirection. 
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ABDUCTION. 
The  sedactioD  and  abduction  of  a  female 
-ovet  sixteen  years  of  age,  (being  not  within 
the  statute,)  cannot  be  punished  by  in- 
•dictment.  It  would  have  been  otherwise, 
if  a  conspiracy  had  been  charged. 

Anderson  v.  The  Commonwealth,      627 

ADMINISTRATOR. 
1.  An  administrator  de  bonis  non,  can- 
not sue  the  representative  of  a  former  exec- 
utor or  administrator,  either  at  law  ot  in 
equity,  for  assets  wasted  or  converted  by 
the  first  executor  or  administrator;  but  such 
suit  may  be  brought  directly  by  creditors, 
legatees  or  distributees. 

Coleman,  adm'r   de   bonis  non    of 
Wernick  v.  M'Murdo,  Ac,  51 

*  2.  This  remedy  was  given  to  the  admin- 
istrator de  bonis  non,  by  the  act  of  1661; 
but  that  act  was  repealed  by  the  act  of 
1711.  Ibid. 

ADVANCEMENT. 

1.  Where  a  legacy  is  given  to  a  child, 
and  afterwards  an  advancement  is  made  to 
that  child,  such  advancement  shall  be 
taken  as  a  satisfaction  of  the  legacy ;  but 
this  presumption  may  be  rebutted  by  evi- 
dence. 

Jones  V.  Mason,  Ac.  577 

2.  The  rule  that  the  thing  advanced  must 
be  ejusdem  generis  with  the  thing  be- 
queathed, may  be  controlled  by  evidence 
shewing  that  it  was  the  testator's  inten- 
tion that  the  one  should  be  in  satisfaction 
of  the  other.  Ibid. 

AMENDMENT. 

1.  A  judgment  is  rendered  by  default  in 
the  General  Court,  upon  notice,  on  a  bond 
due  to  the  Commonwealth ;  but  the  clerk, 
in  entering  the  judgment,  only  allows  in- 
terest from  a  date  posterior  to  that  from 
which,  by  the  terms  of  the  bond,  interest 
was  to  run.  This  error  may  be  amended, 
apon  motion  to  the  General  Court,  at  a  suc- 
ceeding term. 

Commonwealth  v,  Winstons,  546 

2.  This  power  of  amendment  applies  to 
a  motion,  as  well  as  to  an  action,  and  ex- 
tends to  the  General  Court.  Ibid. 

APPEAL. 
See  Injunction,  No.  2. 

ASSIGNEE. 
See  Bail,  No.  1. 

ASSIGNMENT. 
Where  a  note,  not  negotiable,  is  en- 
dorsed by  several  persons  in  succession,  the 
last  assignee  could  only  sue  the  maker  and 
his  immediate  assignor,  and  not  a  remote 
assignor,  before  the  act  of  1807. 

Caton  &  Veale  v,  Lenox,  &c.,  31 

ATTACHMENT. 
A  Capias    ad    Respondendum     being  re- 
turned **not  found,"  an  attachment   is  is- 


sued, which  neither  specified  the  names  of 
the  plaintiffs,  nor  of  the  defendants.    It  is 
levied  on  an  **ox  cart,"  without  saying  to 
whom   the    ox  cart     belonged.      For 
730      each  *of  these    defects,  the    attach- 
ment is  void. 
Clay  V.  Neilson,  596 

ATTORNEY. 
An  attorney  at  law  has  no  right  to  re- 
ceive a  bond  from  the  debtor  in  discharge 
of  his  debtor's  claim,  without  the  assent 
of  the  client.  If  he  does,  he  is  the  agent, 
not  of  the  plaintiff,  but  of  the  defendant, 
and  the  plaintiff  may  still  proceed  against 
the  defendant. 

Smock  V.  Dade,  639 

AUDITA  QUERELA. 
The  Audita  Querela,  to  relieve  a  defend- 
ant from  an  execution,  where  the  matter 
of  discharge  has  been  subsequent  to  the 
judgment,  is  an  obsolete  remedy,  and  has 
been  substituted  in  modern  practice  by  the 
motion. 

Smock  V,  Dade,  639 

AUTREFOIS  ACQUIT. 
A  plea  of  Autrefois  acquit,  which  does 
not  set  forth  the  Court,  nor  the  time,  nor 
other  circumstances  of  the  trial  or  acquittal, 
nor  vouch  the  record,  nor  shew  it,  if  of 
another  Court,  should  be  rejected  on 
motion.  The  attorney  ought  not  to  be  re- 
quired, either  to  plead  or  demur  to  it. 

Wortham  v.  The  Commonwealth,      669 

BAIL. 

1.  There  is  no  obligation  on  the  assignee 
of  a  note  to  pursue  the  bail  of  the  maker, 
before  the    assignee  can  sue  his    assignor. 

Caton  &  Veale  v,  Lenox,  Ac,  31 

2.  Bail  cannot  be  relieved  in  equity, 
against  a  judgment  'by  default,  without 
assigning  some  good  reason  why  he  did  not 
defend  himself  at  law. 

Brown  v*  Toell's  adm'r,  543 

3.  When  a  prisoner,  who  has  been  re- 
manded for  trial  by  the  Examining  Court, 
to  the  Superior  Court,  on  a  charge  of  fel- 
ony, and  against  whom  a  bill  of  indict- 
ment has  been  found  by  the  Grand  Jury, 
applies  to  the  Superior  Court  to  be  let  to 
bail,  on  the  ground  that  there  is  only  a 
slight  suspicion  of  guilt  against  him,  the 
judgment,  and  the  finding  of  the  bill,  are 
not  conclusive  evidence  against  the  appli- 
cation, but  the  Court  may  examine  other 
evidence. 

The  Commonwealth  v.  Rutherford,  646 

4.  But,  it  is  a  question  fox  the  exercise 
of  the  sound  discretion  of  the  Court ;  and 
if  they  are  satisfied  that  there  is  material 
evidence  for  the  Commonwealth,  that  is 
not  before  the  court,  was  not  before  the 
Examining  Court,  or  spread  upon  the  rec- 
ord, the  Court  ought  not  to  sustain  the 
motion.  Ibid. 

5.  A  Justice  of  the  Peace,  before  whom  a 
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prisoner  charged  with  a  felony,  has  power 
to  bail  him,  where  only  a  alight  suspicion 
of  guilt  falls  on  the  party ;  and  a  recog- 
nizance taken  before  such  Justice,  condi- 
tioned for  the  appearance  of  such  prisoner 
before  the  Bzamining  Court,  is  good,  and 
a  recovery  may  be  had  thereon,  if  the  party 
makes  default. 

Tyler,  Governor,  t>.  Greenlaw,  711 

BANKS. 

1.  The  laws  establishing  Banks  in  Vir- 
ginia, are  public  laws,  and  may  be  noticed 
by  the  Courts  ex  officio. 

Stribbling  v.  Bank  of  the  Valley,      132 

2.  See  Usury,  No.  1. 

BILL  OF  EXCEPTIONS. 
Where  evidence,  not  admissible  in  itself, 
but  which  may  become  so  by  being  con- 
nected with  other  evidence,  is  rejected  by 
the  Court,  and  a  bill  of  exceptions  filed ; 
the  bill  ought  to  state  that  such  other  evi- 
dence was  offered ;  otherwise,  it  will  not 
be  presumed. 

Courtney  ».  Commonwealth,  666 

CAVEAT. 

1.  The  doctrine  of  Noland  v,  Cromwell 
examined. 

M'Clung  V.  Hughes,  453 

2.  After  a  grant  issued,  any  one  claiming 
a  prior  equity  against  the  grantee,  can  in 
no  case,  have  relief  in  equity,  unless  upon 
the  ground  of  actual  fraud  in  the  acquisi- 
tion of  the  legal  title;  or,  unless  the  party 
was  prevented  from  prosecuting  a  caveat, 
by  fraud,  accident  or  mistake.  Ibid. 

3.  By  actual  fraud,  in  such  case,  is 
meant  the  proceeding  to  procure  a  patent, 
after  actual  notice   of    a  prior    equity. 

Ibid. 

4.  See  the  same  doctrines  in  the  case   of 
Jackson  v,  M'Gavock,  509 

CHALLENGE. 
See  Juror. 

CLERICAL  ERROR. 
What   shall  be  deemed   a   clerical    error? 
Rees  V,  Conococheague  Bank,  326 

CONFESSION. 
If  a  prisoner,  in  speaking   of    the   testi- 
mony of  a  witness  who  had  testified  against 
him,  says,  **that  what  C.  said  was  true   so 
far  as  he  went,  but  that  he  did  not  say  all, 
or   enough;"    this   is  not  admissible 
731      as  a  confession  *of  the  prisoner;   nor 
does  it  lay  any  foundation  for   prov- 
ing to  the  jury  what  C.  did  swear  to. 

Finn  v»  Commonwealth,  701 

CONSTABLE. 
A  Constable  is  not  authorised  by  the  25th 
section  of  the  act  concerning  executions, 
to  take  the  indemnifying  bond  there  pre- 
scribed, when  he  levies  an  execution  issued 
by  a  single  Magistrate  on  a  judgment  for 
a  small  debt. 

Martin  v.  Sturm,  693 

CONTRA  BONOS   MORES. 
Although   our  Courts  take  cognizance  of 
offences  contra  bonos   mores,    yet   the   ad- 
judicated cases  afford  a  safe  rule  for  fixing 
the  limits  of  the  principle,    Ac. 

Anderson  v.  Commonwealth,  627 


CORPORATION. 
In  a  suit  brought  by  a  corporation,  it  is. 
not  necessary  to  aver  in  the  declaration 
that  it  is  a  corporation  duly  constituted, 
or  that  it  is  authorised  by  law  to  sue  in  it» 
coiporate  name;  but,  these  questions  may 
be  put  in  issue  by  the  defendant,  or  raised 
upon  the  trial  of  the  general  issue. 

Rees  V,  Conococheague  Bank,  32S 

COSTS. 
In  a  case  of  great  novelty,  the  Chancery 
Court   ought  not   to  give    costs    to    either 
party. 

Jones  V,  Mason,  Ac,  577 

COURT  OF  APPEALS. 
A  dissolved  injunction  is  revived  by  an 
appeal  taken  by  the  plaintiff  in  the  Court 
of  Chancery ;  and  it  is  improper  in  the 
appellee  to  take  out  execution,  so  long  as 
the  appeal  is  depending.  Quaere,  whether 
the  party  offending  shpuld  be  punished 
by  the  Court  of  Appeals,  or  the  Court  of 
Chancery? 

Turner  ».[ Scott,  Ac,  332 

DEMURRER. 
In  a  declaration  on  a  bond  with  collateral 
condition,  if  there  be  two  assignments  of 
breaches,  and  either  assignment  l>e  good, 
and  the  whole  declaration  is  demurred  to, 
the  demurrer  ought  to  be  overruled. 

Martin  v,  Sturm,  &c.,  693 

DEMURRER  TO  EVIDENCE. 

1.  The  practice  of  inserting  in  a  demurrer 
to  evidence,  the  evidence  on  both  sides,  is 
established  by  repeated  decisions  in  this 
State. 

Green  v,  Judith,  &c.,  1 

2.  In  such  case,  the  demurrant  must  be 
considered  as  admitting  all  that  can  reason- 
ably be  inferred  by  a  jury,  from  the  evidence 
given  by  the  other  party ;  and  as  waiving 
all  the  evidence  on  his  part,  which  contra- 
dicts that  offered  by  the  other  party,  or  the 
credit  of  which  is  impeached,  and  all  infer- 
ences from  his  own  evidence,  which  do  not 
necessarily  flow  from  it.  Ibid. 

3.  If  a  party  finds  out,  after  a  demurrer 
to  evidence,  that  he  ought  not  to  have  de- 
murred, but  should  have  left  his  cause  to  a 
jury,  the  Court  cannot  award  a  venire  de 
novo.  Ibid* 

DEPOSITIONS. 

A  notice  to  take  depositions  is  insufficient, 
if  it  omits  the  place  where  the  depositions 
are  to  be  taken ;  nor,  if  the  Magistrates 
meet  on  the  day  appointed,  can  they  resume 
the  taking  of  depositions  at  any  future  day, 
without  an  adjournment  to  such  day. 

Hunter  v,  Fulcher,  126 

DILIGENCE. 
In  general,  due  diligence  must  be  used  by 
the  assignee  in  bringing  suit  against  the 
maker,  before  the  assignor  can  l>e  sued ; 
but,  there  are  many  cases  in  which  no  suit 
need  be  brought  against  the  maker  as  where 
the  note  was  a  forgery,  or  the  assignor  has 
received  the  money  from  the  maker,  or  where 
the  assignor  practised  a  fraud  upon  the  as- 
signee, or  where  exchanged  notes  were  given 
between  the  maker  and  assignor  as  a  con- 
sideration for  each  other,  and  the  note  given 
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by  the  assigfnor  has  never  been  paid  by  him, 
cor  sued  upon,  &c. 

Caton  and  Veale  v,  Lenox,  Ac. ,  31 

DISCOUNT. 
1.  A  loan  on  accommodation  paper,  and  a 
discount  on  real  paper,  stand  on  the  same 
footingr*  a'a  to  the  rig^ht  of  a  bank  to  deduct 
the  interest  in  advance  on  the  whole  amount 
of  the  note. 

Stribblingr  v.  Bank  of  the  Valley,        132 

Z  Taking  interest  in   advance  upon   the 

whole  of  a  note  discounted  at  the  bank,  is 

lawful.  Ibid, 

DISMISSION. 

1.  A  dismission  of  a  presentment  is  not  a 
retraxit,  nor  is  a  retraxit  known  to  the  crim- 
inal law,  where  the  prosecution  is  carried 
on  ,by  the  Commonwealth. 

Wortham  v.  Commonwealth,  669 

732  *2.  The  dismission  of  a  presentment 
by  the  Court,  at  the  instance  of  the 
Attorney  for  the  Commonwealth,  is  not  an 
acquittal.  It  is  an  informal  Nolle  Prose- 
qui. Ibid. 
EQUITY. 

1.  See  Caveat,  Nos.  1,  2, 3,  4. 

2.  Where  relief  is  sought  in  equity,  on  the 
^rround  of  usury,  the  bill  must  put  that  mat- 
ter directly  in  issue. 

Brown  v.  Toell's  adm'r,  543 

3.  Where  a  cause  is  set  down  for  hearing 
by  consent,  upon  bill  and  answer,  the  answer 
is  to  be  taken  as  true. 

Jones  V.  Mason  &c.,  577 

4.  See  Costs. 

ESTATE  TAIL. 

1.  A  will  is  made  between  the  1st  day  of 
January,  1787,  and  the  1st  day  of  January, 
1820,  by  which  the  testator  gives  to  his  sons 
several  tracts  of  land,  and  if  either  of  them 
should  die  without  lawful  issue,  the  part 
allotted  to  him  to  be  equally  divided  among 
his  surviving  brothers,  &c.  ;  this  is  a  fee  tail, 
and  not  an  executory  devise. 

Bells  V.  Gillespie,  273 

2.  By  a  will  dated  in  1778,  the  testator 
gave  a  tract  of  land  to  his  two  sons,  to  be 
equally  divided  between  them,  to  them  and 
their  heirs  for  ever ;  but,  in  case  either  of 
his  said  sons  should  die  without  issue  law- 
fully begotten,  he  desired  that  the  survivor 
should  have  the  whole.  But,  if  both  his  said 
sons  should  die  without  lawful  issue,  he  de- 
sired that  his  land  should  be  sold  by  his 
executors,  and  the  money  arising  therefrom 
should  be  equally  divided  among  his  daugh- 
ters then  living,  &c.  This  is  an  estate  tail 
in  the  sons,  which  was  converted  into  a  fee 
simple  by  the  act  of  1776. 

Broaddus  and  Wife  v.  Turner,  308 

EVIDENCE. 

1.  Where  a  witness  has  given  evidence  in 
a  suit,  in  which  a  new  trial  is  granted,  and 
the  witness  die  before  the  second  trial,  the 
substance  of  his  testimony  may  be  proved 
on  the  second  trial,  and  it  is  not  necessary  to 
repeat  his  very  words. 

Caton  and  Veale  z^.  Lenox,  &c.,  31 

2.  A  remote  assignor  of  a  note  not  negotia- 
ble, might  have  been  a  competent  witness, 
before  the  act  of  1807,  to  prove  that  the  im- 
mediate assignor  was  discharged,  in  a  suit 
between  him  and  the  last  assignee.         Ibid. 


3.  It  seems,  that  if  the  interest  of  the  wit- 
ness was  apparent  on  the  face  of  the  paper, 
and  be  was  not  objected  to  on  the  Qrst  trial 
but  on  the  contrary,  was  cross-examined,  it 
is  too  late  to  make  the  objection  on  the  sec- 
ond.   Per  Carr,  Judge.  Ibid. 

4.  Parol  declarations  of  a  grantor,  previous 
to  the  execution  of  a  deed,  and  at  the  very 
moment  of  executing  it,  are  admissible  to 
explain  the  intention  with  Which  it  was 
made.    Per  Carr,  J. 

Land  V.  Jeffries,  211 

5.  The  book  of  a  teller  in  a  Bank,  is  not 
per  se  evidence  to  establish  the  facts  appear- 
ing in  that  book,  but  may  be  given  in  evi- 
dence in  connection  with  the  evidence  of  the 
teller  himself,  if  the  said  teller's  evidence 
make  it  proper  to  refer  to  it,  to  prove  that  a 
particular  entry  was  made. 

Courtney  v.  Commonwealth,  666 

6.  See  Confession. 

7.  In  a  criminal  case,  proof  of  what  a  wit- 
ness (who  is  since  dead,)  swore  to  on  a  former 
trial  between  the  same  parties,  and  on  the 
same  issue,  is  inadmissible. 

Finn  v.  Commonwealth,  701 

EXECUTOR. 

1.  An  executor  cannot  apply  the  assets  of 
his  testator  to  his  own  individual  purposes, 
unless  he  is  in  advance  to  the  estate  to  the 
same  amount ;  and  a  purchaser,  knowing  of 
such  application,  purchases  at  his  peril,  &c. 

Graff  8l  al.  v.  Castleman,  &c.,  195 

2.  The  rule  that  where  a  party  relies  on  an 
account  furnished  by  the  other  party,  he  is 
bound  to  take  it  all  together,  and  admit  the 
debits  as  well  as  the  credits,  unless  he  can 
surcharge  and  falsify  it  by  proofs,  is  not 
applicable  to  an  executor's  account,  nor  to 
any  case  where  there  is  a  trust  or  confidence. 

Robertson,  Ac.  v.  Archer,  Ac,  319 

3.  A  suit  by  an  executor  against  the  lega- 
tees for  advances  made  to  the  estate  beyond 
the  assets,  will  not  be  entertained  after  a 
great  length  of  time  has  elapsed  since  the 
qualification  of  the  executor,  and  the  estate 
has  been  distributed  with  the  consent  of  the 
executor.  Ibid. 

FOREIGN  LA.WS. 

1.  A  law  of  another  State  is  sufficiently 
authenticated  under  the  act  of  Congress,  if 
it  has  the  seal  of  the  State  affixed  thereto  ; 
and  the  particular  officer  entitled  to  affix  the 
seal,  depends  upon  the  regulations  of  the 
several  States,  respectively. 

Hunter  v,  Fulcher,  126 

2.  Where  a  party  in  a  suit  in  Virginia, 

relies  on  the  law  of  another  State,  to 
733      supp6rt  his  *claim,  he  may  produce  an 

authenticated  copy^of  the  section  only 
on  which  he  relies,  without  a  copy  of  the 
whole  law.  Ibid. 

FRAUD. 

1.  Where  the  grantor  of  personal  property 
remains  in  possession,  after  an  absolute  con- 
veyance, such  conveyance  will  be  deemed 
prima  facie  fraudulent. 

Land  v.  Jeffries,  211 

2.  But,  such  possession  is  not  conclusive 
evidence  of  fraud,  but  is  open  to  explanation. 

Ibid. 

3.  Therefore,  where  a  woman  about  to  be 
married,  makes  a  conveyance  of  her  personal 
property  to  a  third  person,  with  the  privity 
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and  approbation  of  her  intended  husband, 
the  marriage  takea  place  a  few  minutes  after 
the  conveyance,  and  the  husband  takes  pos- 
session oi  the  property  after  the  marriage ; 
the  property,  thus  conveyed,  will  not  be  sub- 
ject to  the  husband's  creditors,  as  his  posses- 
sion after  marriagre,  was  not  that  of  his  wife, 
(she  not  being  sui  juris,)  and  her  short  posses- 
sion between  the  time  of  the  conveyance  and 
that  of  the  marriage,  not  being  sufficient, 
or  of  a  nature  to  render  the  deed  fraudulent. 

Ibid. 
4.  See  Caveat,  No.  3. 

GAMING. 

1.  Taking  a  chance  in  a  rafQe,  at  twenty 
dollars,  or  any  less  sum,  although  the  prop- 
erty raffled  for  exceeds  that  sum,  (the  raf- 
fling being  at  a  private  house,)  does  not  bring 
the  person  within  the  operation  of  the  gam- 
ing act. 

Commonwealth  v.  Garland,  &c.,         652 

2.  The  winner  of  the  thing  raffled  for,  (it 
exceeding  $20,)  does  come  within  the  opera- 
tion of  the  law,  although  neither  of  the  losers 
(the  loss  of  each  being  less  than  $20,)  comes 
within  it.  Ibid. 

3.  If  the  prize  is  won  by  two  or  more  in- 
dividuals, in  partnership,  but  the  gain  of 
each  is  less  than  $20,  neither  of  them  is  em- 
braced by  the  law.  Ibid. 

4.  The  taking  a  chance  in  a  raffle,  is  not 
the  same  offence  as  the  purchase  of  a  foreign 
lottery  ticket,  and  is,  therefore,  not  liable  to 
the  penalty  prescribed  for  the  latter  offence, 
by  the  latter  part  of  the  27th  section  of  the 
gaming  act.  Ibid. 

5.  An  indictment,  which  charges  that  un- 
lawful gaming  is  carried  on  at  a  house  of 
public  resort,  is  good. 

Wortham  v.  Commonwealth,  669 

GENERAI^  COURT. 

In  general,  the  judgment  of  a  Superior 
Court,  although  in  favor  of  a  prisoner,  ought 
to  yield  to  that  of  the  General  Court,  ex- 
pressed in  an  analogous  case. 

Commonwealth  v.  Carver,  660 

INCONTINENCY. 

1.  Before  the  statute  of  circumspecte  agatis, 
13  EMw.  1,  the  Court  of  King's  Bench  pun- 
ished offences  of  incontinency ;  but,  since 
that  statute,  the  cognizance  of  such  offences 
has  been  transferred  to  the  Ecclesiastical 
Courts. 

Anderson  v.  Commonwealth,  627 

2.  The  offences  of  adultery,  fornication, 
and  the  like,  cannot  be  punished  by  our 
Courts  of  law,  as  common  law  offences, 
unless  they  be  accompanied  with  other  cir- 
cumstances, which  of  themselves  constitute 
a  misdemesnor  ;  such  as,  the  public  commis- 
sion of  the  act,  or  a  conspiracy.  The  statu- 
tory offence  must  be  punished  according  to 
the  statute.  Ibid. 

3.  See  Abduction. 

4.  The  offence  of  fornication  is  not  punish- 
able as  a  common  law  offence.  The  statute, 
which  prescribes  a  penalty  for  the  offence, 
must  be  pursued  in  such  case. 

(Commonwealth  v,  Isaacs  and  West,    634 

INDEMNIFYING  BOND. 
A  constable  cannot  take  an  indemnifying 
bond  on  an  execution  issued  by  a  single 


magistrate  on  a  judgment  for  a  small  debt. 
Martin  v,  Sturm,  &c.,  69^- 

INDICTMENT. 

1.  See  Gaming,  No.  5. 

2.  An  indictment  for  a  nuisance,  which 
concludes  "to  the  common  nuisance  of  divers^ 
of  the  Commonwealth's  citizens,"  im  not 
sufficient.  It  should  be  laid  to  the  common 
nuisance  "of  all  the  citizens  of  the  Common- 
wealth, residing  in  the  neighbourhood ;"  or, 
"of  all  the  citizens,  Ac.  residing,  &c.  and 
passing  thereby." 

Commonwealth  v.  Faris,  691 

Indorsement. 

A  blank  indorsement  of  a  note,  is  sufficient 
to  vest  a  title  in  the  holder,  though  it  be  not 
filled  up  before  the  judgment. 

Rees  V,  Conococheague  Bank,  326- 

INJUNCTION. 
1.  Where  an  injunction  is  awarded 
734  until  the  *answfer  comes  in,  the  injnnc* 
tion  is  not  dissolved  by  the  coming  in 
of  the  answer,  but  is  a  subsisting  injunction 
until  it  is  dissolved  by  the  subsequent  order 
of  the  Chancellor. 

Turner  v.  Scott,  Ac,  332 

2.  A  dissolved  injunction  is  revived  by  an 
appeal  taken  by  the  plaintiff  in  the  Court  of 
Chancery  ;  and  it  is  improper  in  the  appellee 
to  take  out  an  execution,  so  long  as  the  ap- 
peal is  depending.  Ibid. 

3.  Quaere,  whether  the  party  offending 
should  be  punished  by  the  Court  of  Appeals, 
or  the  Court  of  Chancery  ?  Ibid. 

INSTRUCTION. 
A  Court  cannot  be  called  upon  to  give  an 
instruction  on  an  abstract  point  of  law. 

Caton  and  Veale  v.  Lenox,  &c.,  .  31 

INTEREST. 
Interest  cannot  be  recovered  as  of  course,, 
in  actions  for  the  recovery  of  rent,  but  may 
be  given  under  circumstances,  to  be  judged 
of  by  the  jury. 

Mickie  v.  Lawrence,  Ac,  571 

JUDGMENT. 
A  judgment  by  default,  for  want  of  appear- 
ance, founded  on  an  instrument  of  writing 
for  the  payment  of   money,  on   which  an 
endorsement  of  a  credit  is  made  by  the  plain- 
tiff himself,  ought  to  be  entered  subject  to 
such  credit ;  or,  if  the  plaintiff  refuses  to- 
take  the  judgment  in  that  way,   a  writ  of 
enquiry  should  be  awarded. 

Rees  V,  Conococheague  Bank,  326 

JUROR. 
A  juror,  who  having  heard  the  testimony 
of  a  witness  in  the  cause,  and  then  formed 
an  opinion  on  it,  and  was  doubtful  whether 
he  had  expressed  the  opinion  or  not,  though 
he  thought  it  most  probable  he  had  expressed 
it,  but  declared  at  the  time  of  the  trial  that 
he  had  no  prejudice  against  the  prisoner  or 
his  cause,  and  that  he  could,  as  he  believed, 
give  the  prisoner  as  fair  a  trial  as  if  he  bad 
not  heard  any  thing  on  the  subject,  is  an 
impartial  juror,  and  a  challenge  against  him 
for  cause  ought  to  be  overrulc^d. 

Pollard  V,  Commonwealth,  659- 

LEASE. 
1.  No  set  form  of  words  is  necessary  to 
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constitute  a  leaae ;  and  a  contract  between 
two  person^  that  one  should  have,  during  the 
life  oi  the  other,  land»  negroes,  &c.  he  pay- 
ing therefor  a  stipnlated  annual  sum  is  not 
a  sale,  but  a  rent. 

Mickie  V.  Lawrence,  571 

2.  Such  a  contract  does  not  lose  its  charac- 
ter of  a  rent,  by  slaves  and  other  personal 
property   being   included  in  the    contract. 

Ibid. 
I«E6ACT. 

1.  Where  a  legacy  is  given  to  a  child,  and 
afterwards  an  advancement  is  made  to  that 
child,  such  advancement  shall  be  taken  as  a 
satisfaction  of  the  legacy,  but  this  presump- 
tion may  be  rebutted  by  evidence. 

Jones  V,  Mason,  Ac.,  577 

2.  The  rule  that  the  thing  advanced  must 
be  ejusdem  generis  with  the  thing  be- 
queathed, may  be  controlled  by  evidence 
shewing  that  it  was  the  testator's  intention, 
that  the  one  should  be  in  satisfaction  of  the 
other.  Ibid. 

LOTTERIES. 

1.  The  act  of  Assembly,  passed  11th  of 
February,  1825,  entitled,  "an  act  to  prevent 
the  sale  of  foreign  lottery  tickets  within  this 
Commonwealth,"  does  not  come  within  the 
operation  of  the  29th  section  of  the  gaming 
law,  and  is,  therefore,  not  to  be  interpreted 
as  a  remedial  law,  but  like  other  penal  laws. 

Commonwealth  v,  Chubb,  715 

2.  A  guarantee  (or  written  assurance  or 
promise,  whereby  the  warrantor  binds  him- 
self that  he  will  pay  the  prize  which  may  be 
drawn  to  a  certain  number  in  a  lottery)  when 
sold  by  the  proprietor  of  a  lottery,  or  a  duly 
authorised  agent  of  the  proprietor,  is  strictly 
a  lottery  ticket,  although  it  is  not  written  in 
th^  form  of  lottery  tickets  ;  and  the  sale  of 
such  guarantee  by  such  proprietor  or  his 
agent,  is  forbidden  by  the  said  act  of  1825. 

Ibid. 

3.  If  an  individual  opens  an  office,  and 
sells  guarantees  as  a  substitute  for  lottery 
tickets,  he  holding  the  tickets  themselves  for 
the  benefit  of  the  purchaser,  he  sells  those 
things  which  are  substantially  lottery  tick- 
ets, and  such  sale  is  forbidden  by  the  said 
act.  Ibid. 

MARRIAGE. 

Quaere,  if  a  husband  be  prosecuted  and 
convicted  of  an  unlawful  marriage,  and  the 
wife  is  not  prosecuted,  can  a  judgment  of 
separation  be  pronounced  on  the  verdict? 

Commonwealth  v.  Leftwich,  657 

735  'MARRIED  WOMAN. 

A  conveyance  by  a  woman  while 
sole,  of  her  own  property  (even  if  it  were 
a  deed  of  trust)  who  afterwards  marries, 
although  not  recorded,  is  not  void  under  the 
statute  of  frauds  against  the  creditors  of  the 
husband  ;  as  the  statute  only  applies  to  cred- 
itors of  the  grantor. 

Irand,  Ac,  v,  Jeffries,  Ac,  211 

MILLS. 
Although  leave  has  been  given  by  the 
County  Court,  to  erect  a  mill,  according  to 
the  provisions  of  the  statute,  yet  that  is  no 
bar  to  a  public  prosecution  or  private  action 
for  injuries,  other  than  those  actually  fore- 
seen and  estimated  by  the  inquest. 

Commonwealth  v,  Faris,  691 


MOTION. 
If,  on  a  motion,  (to  quash  an  execution,  or 
enter  a  judgment  satisfied,)  the  relief  of  the 
party  depends  on  matters  of  fact,  the  Court 
has  a  discretion  to  direct  a  jury,  or  try  the 
facts. 

Smock  V.  Dade,  639 

PLEADING. 

1.  A  declaration  against  an  administrator, 
containing  counts  charging  him  in  his  in- 
dividual character,  combined  with  other 
counts,  charging  him  in  his  representative 
character,  is  bad  on  general  demurrer. 

Epes's  adm'rv.  Dudley,  adm*r  Ac,  437 

2.  But,  where  all  the  counts  are  laid  against 
the  defendant,  as  administrator,  they  will  be 
considered  as  applying  to  him  in  his  repre- 
sentative character,  and  therefore  good ;  al- 
though the  declaration,  in  some  of  the 
counts,  omits  to  state  that  the  claim  was  for 
money  due  from  the  intestate  of  the  defend- 
ant. Ibid. 

PRACTICE. 

The  long  prevalence  of  a  practice,  not 
sanctioned  by  law,  will  not  give  it  validity, 
if  it  affects  the  rights  of  persons. 

Wemick  v.  M'Murdo,  Ac,  51 

PRIVILEGE. 

1.  The  privilege  of  a  member  of  Assembly, 
cannot  t>e  noti^d  by  the  Courts  ex  officio. 
As  it  may  t>e  waived,  it  must  be  claimed ; 
and  it  can  only  be  claimed  by  plea,  or  on 
motion  tendered  or  made  at  the  proper 
period. 

Prentis  v.  Commonwealth,  697 

2.  If  a  member  of  Assembly  allows  a  judg- 
ment to  be  rendered  against  him  during  the 
existence  of  his  privilege,  and  does  not  seek, 
during  the  progress  of  the  proceedings, 
either  to  abate  or  suspend  them,  he  will  be 
deemed  to  have  waived  his  privilege,  and  he 
cannot  afterwards  t>e  allowed  the  writ  of 
error  coram  vobis  to  reverse  the  judgment. 

Ibid. 
PROHIBITION. 

The  County  Courts  have  no  power  to  grant 
writs  of  prohibition.  If  they  exceed  their 
jurisdiction,  by  granting  them,  the  Superior 
Courts  of  Law  may  restrain  the  exercise  of 
such  jurisdiction,  by  prohibition. 

Jackson  v.  Maxwell,  636 

PROSECUTOR. 

1.  In  an  indictment  for  a  trespass  or  mis- 
demesnor,  it  is  not  necessary  to  insert  the 
name  or  surname  of  a  prosecutor  at  the  foot 
of  the  indictment,  if  it  appears  that  the  in- 
dictment was  found  true  on  the  evidence  of 
a  witness  sent  to  the  Grand  Jury,  either  at 
their  own  request,  or  by  direction  of  the 
Court,  and  this  whether  there  was  a  previous 
presentment  or  not. 

Wortham  v.  Commonwealth,  669 

2.  A  volunteer  informer  ought  to  be  made 
a  probecutor,  and  liable  for  costs  in  case  of 
failure ;  but,  one  who  is  compelled  to  be  an 
informer,  cannot  be  considered  a  prosecutor. 

Ibid. 
RECOGNIZANCE. 

See  Bail,  No.  5. 

RECORDING. 
1.  See  Married  Woman. 
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VisonoA  Reports,  Annotaticd. 
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2.  By  the  act  of  1814,  a  deed  cannot  be 
proved  and  recorded  after  eight  months  from 
its  delivery,  in  the  clerk's  oflBce ;  but,  such 
deed  must  be  proved  in  open  Court. 

Heron  v.  Bank  of  U.  States.  426 

RENT. 

1.  See  Lrease. 

2.  See  Interest. 

REPEAL. 
The  repeal  of  a  law  prescribing  a  punish- 
ment for  an  offence,  without  a  proviso,  that 
offences  committed  before  the  operation  of 
the  new  law,  shall  be  punished  under  the  old, 
excuses  offenders  under  the  repealed  law. 
This  is  again  decided,  after  repeated  adjudi- 
cations to  the  same  effect. 

Commonwealth  v.  Leftwich,  657 

736  *RETRAXIT. 

See  Dismission,  No.  1. 

ROADS. 

On  an  application  to  turn  a  road,  where 
the  witnesses  on  each  side  are  nearly  equal 
in  numt>er  and  credibility,  the  concurrent 
judgments  of  the  County  and  Superior  Courts 
ought  to  be  approved  by  the  Court  of  Ap- 
peals. 

Atkinson  v.  Ball,  446 

SHOOTING. 
See  the  next  head. 

SLAVE. 
A  negro  slave  is  a  person  on  whom  a  free 
person  may  commit  the  offence  of  malicious 
or  unlawful  shooting,  stabbing,  Ac.  under 
the  act  against  those  offences,  passed  9th  of 
February,  1819. 

Commonwealth  v.  Carver,  660 

SUPERSEDEAS. 

The  penalty  of  a  Supersedeas  bond  is  to  t>e 
fixed  by  the  Judge  granting  it,  and  is  not 
governed  by  the  law  respecting  appeals  by 
plaintiffs  or  demandants. 

Smock  V,  Dade,  639 

TIME. 
See  Executor,  No.  3. 


TRUSTEE. 

1.  Where  one  is  appointed  by  will,  trustee 
of  the  real  estate,  and  executor  of  the  per- 
sonal, and  dies,  the  children  of  the  testator 
may  file  a  bill  against  the  representative  of 
the  executor  and  trustee,  for  an  account  of 
the  proceeds  of  the  real  estate,  without  hav- 
ing an  administrator  de  bonis  non  appointed 
of  the  estate  of  their  testator. 

Graff,  Ac.  ».  Castleman,  Ac,  195 

2.  A  trustee  cannot  aliene  the  trust  fund 
in  payment  of  his  own  debts.  Ibid. 

USURY. 

1.  The  law  of  usury  applies  to  the  banks, 
subject  to  the  modifications  produced  by  their 
charters. 

Stribbling  v.  Bank  of  the  VaUey,        132 

2.  Where  the  facts  are  agreed  or  found  by 
the  jury,  it  is  the  province  of  the  Court  to 
say,  whether  they  amount  to  usury  or  not. 

3.  When  a  proposition  is  made  for  a  loan 
of  money,  and  the  lender  will  only  consent 
to  lend  a  part  of  the  money  wanted,  on  con- 
dition that  the  borrower  shall  receive  Bank 
stock,  at  a  price  much  above  the  market 
value,  to  make  up  the  deficiency,  and  the 
bargain  is  made  on  these  terms,  such  con- 
tract is  usurious.  Ibid. 

4.  A  note  is  made,  and  endorsed  for  the  ac- 
commodation of  the  payee,  and  afterward* 
put  into  the  hands  of  a  broker  by  the  payee, 
to  be  sold  in  the  market.  It  is  purchased  of 
the  broker  by  a  third  person,  who  has  no 
knowledge  that  it  is  accommodation  paper, 
or  for  whose  benefit  it  is  sold.  This  trans- 
action is  not  usurious. 

Whit  worth,  Ac.  v,  Adams,  333 

5.  An  intermediate  endorsement  of  a  valid 
note,  subsequent  to  that  of  the  payee,  lor  an 
usurious  consideration,  as  between  the  en- 
dorser and  endorsee,  will  not  vitiate  the  note 
in  the  hands  of  a  subsequent  bona  fide 
holder,  without  notice  of  such  usury.      Ibid- 

6.  A  note,  valid  in  its  inception,  is  after- 
wards endorsed  by  a  party  to  whom  it  has 
regularly  come,  to  a  third  person,  at  a 
greater  discount  than  legal  interest;  such 
transaction  is  usurious.  Ibid. 

7.  See  Equity,  No.  1. 
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By  the  late  Peyton  Randolph,  Counsellor  at  Law." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  "An  Act  for 

the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the 

authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned." 

R'D.  JEFFRIES,  Clerk  of  the 
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Sopreme  Court  of  Appeals  of  Virginia. 


Brown  v.  Street. 

Anffnst,  1827. 
J  adtment  —  Equitable    Relief  to—When  Or«nted.«— 

Equity  will  not  interpose  to  arrest  a  Jodcrment  at 
Law,  where  the  point  has  been  fully  decided  in 
the  Court  of  Law.  unleRS  there  has  been  some  sur- 
prise, defect  of  evidence,  fraud,  or  some  call  for 
discovery. 

Thia  was  an  Appeal  from  the  Lynchbarg 
Chancery  Court.  The  foUowiag  opinions 
give  a  full  view  of  the  subject. 

Leigh,  for  the  Appellant. 

Johnson,  for  the  Appellee. 

August  21.     JUDGE  CARR. 

This  seems  to  me  a  very  plain  case.  On 
the  21st  of  December,  1809,  Brown,  by 
written  agreement  under  seal,  sold  to 
Street,  a  tract  of  land,  containing  57 
2  acres,  more  or  *less,  in  the  County 
of  Franklin,  bounded  by  the  lands  of 
Hancock,  Rives,  and  Brooks,  with  a  grist 
mill  thereunto  belonging ;  for  which  Street 
was  to  pay  a  negro  man  called  Juba,  and 
S200,  to  be  paid  on  the  1st  of  January,  1810; 
Brown  being  bound  to  make  and  maintain 
a  right  in  fee  simple  to  the  land.  The 
negro  was  delivered  immediately;  and  on 
the  day  after  the  contract,  (22d  of  Decem- 
ber, 1809,)  Street  executed  a  penal  bill  for 
the  $200,  thus:  ''I  confess  myself  justly  in- 
debted to  T.  Browii,  in  the  sum  of  $200, 
to  be  paid  to  the  said  Brown,  Ac.  on  the 
1st  of  January  next.  Yet  the  condition  of 
the  above  is  such,  that  the  said  Brown  is 
bound  to  n^ike  a  right  in  fee  simple,  to  a 
certain  tract  of  land  in  the  County  of 
Franklin,  bounded  by  the  lands  of  Han- 
cock, Rives,  and  Brooks;  and  should  the 
said  Brown  make  and  maintain  the  said 
right,  the  said  Street  is  bound  in  the  penal 
sum  of  $400;  otherwise,  the  above  obliga- 
tion to  be  held  void,"  &c. 

On  this  penal  bill.  Brown,  in  1812, 
brought  an  action  of  covenant,  setting  out 
the  bill  with  its  condition,  and  averring 
that  he  had  conveyed  in  fee  simple,  the 
said  land  to  the  said  Defendant,  according 
to  the  form,  tenor  and  effect,  of  the  said 
covenant,  and  charging  a  breach  in  the 
non-payment  of  the  money. 

The  Defendant  pleaded,'  that  the  Plaintiff 
ought  not  to  have  and  maintain  his  action, 
because,  by  the  covenant,  he  was  bound  to 
make  him  a  title  to  the  land  before  the 
payment  of  the  $200;  and  he  avers,  that 
the  Plaintiff  has  not  made  him  a  title  in 
fee  simple  to  the  said  tract  of  land,  and 
this,  Ac, 

The  Plaintiff  replies,  that    he  ought  not 


*See  monographic  note  on  "Judsrments"  appended 
to  Smith  V.  Charlton.  7  Oratt  486. 


to  be  precluded,  &c.  because  he  saith,  that 
he  hath  made  a  right  and  title  in  fee  simple 
to  the  Defendant,  to  the  tract  of  land  in 
the  covenant  aforesaid,  in  the  declaration 
mentioned,  and  this  he  pr^ys  may  be  en- 
quired of,  ftc. 

This  is  the  sole  issue  joined  in  the  cause. 

The    Jury    find  a  general   verdict   for   the 

Plaintiff  for  $231 ;  thereby    falsifying   the 

plea,  and  affirming  that  the  Plaintiff 

3  had  made  a  *title  to  the  Defendant,  to 
the  tract  of  land  which,  by  the  cove- 
nant, he  had  bound  himself  to  convey. 
Without  having  this  fact  expressly  proved 
to  them,  the  Jury  could  not  have  found  for 
the  Plaintiff;  for,  the  covenant  shewed,  that 
this  conveyance  was  a  condition  precedent 
to  the  payment  of  the  $200,  and  the  plead- 
ings rested  the  whole  case  upon  that  point, 
the  Plaintiff  taking  the  affirmative,  that  he 
had  made  the  fee  simple  title.  This  judg- 
ment stands  unimpeached.  No  exception, 
no  motion  for  a  new  trial,  no  appeal.  But 
a  Bill  of  Injunction  is  filed  to  stay  the 
judgment,  and  in  effect  to  re- try  the  issue 
in  Equity;  and  this,  without  stating  any 
surprise  in  the  trial  at  Law,  any  defect  of 
evidence,  any  fraud,  or  making  any  ap- 
peal to  the  conscience  of  the  Defendant  for 
a  discovery. 

This  brief  statement  is  sufficient  to  shew, 
that  Equity  has  nothing  to  do  with  the 
case.  I  shall  not,  therefore,  trouble  myself 
with  the  evidence  taken  on  the  Injunction, 
further  than  to  say,  that  I  think  my  brother 
Green's  view  of  it   is   a  very  correct   one. 

The  Decree  of  the  Chancellor  must  be  re- 
versed, and  that  of  the  Councy  Court 
affirmed. 

JUDGE  GREEN. 

Street,  on  the  21st  December,  1809,  pur- 
chased a  mill  and  tract  of  land  adjoining, 
as  containing  57  acres;  for  which  he  was 
to  pay  a  negro  man  who  was  immediately 
delivered  to  Brown,  at  the  price  of  $500,  and 
$200  on  the  tirst  of  January,  1810.  Articles 
of  agreement,  to  this  effect,  were  executed 
by  the  parties  on  the  day  the  contract  was 
made.  The  land  was  described  as  bounded 
by  the  lauds  of  Hancock,  Rives,  and 
Brooks;  and  Brown  covenanted  to  make  and 
maintain  a  right  in  fee  simple  to  the  land, 
which  was  described  as  containing  57  acres, 
more  or  less.  Street,  on  the  22d  of  Decem- 
ber, 1809,  gave  to  Brown  an  obligation  to 
pay  the  $200  on  the  1st  of  January,  then 
next,  provided    Brown    should    make 

4  and  maintain  to   Street  *a    right    in 
fee  simple  to  a  certain  tract  of   land, 

bounded  by  the  lands   of   Hancock,  Rives 
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and  Brooks,  (without  naming  any  quan- 
tity,) to  which  Brown  was  already  bound 
to  make  and  maintain  a  title  in  fee  simple. 

In  April,  1812,  Brown  instituted  an 
action  of  covenant  on  this  obligation 
against  Street,  and  averred  that  he  had 
conveyed  the  land  according  to  the  agree- 
ment; and  issue  was  taken  upon  this  single 
point,  and  found  for  the  Plaintiff;  who 
thereupon  had  judgment  for  the  $200  and 
interest. 

The  Defendant,  Street,  thereupon  filed 
his  bill  to  injoin  the  judgment  at  law, 
stating,  that  upon  a  survey,  the  land  rep- 
resented in  the  contract  as  57  acres,  turned 
out  to  be  only  40  or  41  acres ;  and  that  he 
claimed  a  proportionable  abatement,  which 
the  said  Brown  refused  to  allow,  pretend- 
ing that  be  had  conveyed  to  Street  the  full 
quantity  which  b.e  had  agreed  to  sell ;  and 
the  Complainant,  whilst  he  admits  the  fact, 
that  such  a  conveyance  had  been  made, 
alleges  that  it  embraces  20  acres  or  more, 
which  did  not  belong  to  the  tract  he  pur- 
chased, but  were  a  part  of  the  lands  of  Wil- 
liam Brooks,  which  he  never  meant  or 
wished  to  purchase,  and  which  is  of  in- 
ferior value. 

The  Defendant,  by  his  answer,  stated 
that  he  had  sold  60  acres  of  land,  instead 
of  57,  as  mentioned  in  the  contract:  that 
the  boundaries  were  known  and  agreed 
upon  by  the  parties;  and  that  it  was 
agreed,  that  if  the  agreed  boundaries  did 
not  contain  60  acres,  the  deficiency  was  to 
be  made  up  out  of  the  adjoining  land, 
which  he  had  purchased  from  William 
Brooks;  and  refers  to  the  deed  to  him  re- 
corded, which  included  all  the  land  con- 
veyed to  the  Plaintiff,  and  that  he  had 
conveyed  the  60  acres  to  the  Plaintiff. 

It  is  hardly  possible,  from  the  pleadings 
and  proofs  in  the  cause,  to  ascertain  clearly 
the  circumstances  of  the  transactions  in- 
volved in  this  suit.  It  seems,  however, 
that  Benjamin  Brooks,  the  father  of  Wil- 
liam Brooks,  held  one  acre  of  land,  on 
which  there  was  a  mill ;  and  that  the  legal 
title  remained  in  Hancock,  who  held 
5  all   the    adjoining  *land.     B.  Brooks 

afterwards  purchased  of  Hancock  the 
land  adjoining  the  mill,  by  metes  and 
bounds,  supposed  to  contain  57  acres.  B. 
Brooks  had  the  land  surveyed,  and  repre- 
sented to  Hancock  that  it  contained  only  31 
acres;  whereupon,  Hancock  sold  or  laid  off 
to  him  by  metes  and  bounds,  26  acres  of 
the  adjoining  land.  The  first  sale  now 
turns  out  by  survey,  to  be  40  or  41  acres. 
All  these  lands,  including  the  acre  upon 
which  the  mill  stood,  were  afterwards  con- 
.veyed  by  Hancock  to  William  Brooks,  at 
the  request  of  B.  Brooks;  so  that  Brooks 
held  in  the  whole,  in  reality,  67  acres,  in 
the  mill  tract.  Afterwards,  W.  Brooks 
sold  the  mill  with  60  acres  of  land  to  Brown 
(called  57  in  the  contract  between  Brown 
and  Street;)  but  before  any  conveyance 
was  made.  Brown  sold  to  Street.  The  wit- 
ness, who  wrote  the  agreement,  says  he 
understood  the  sale  to  be  of  the  60  acres 
purchased  by  Brown,  of  Brooks;  and  that 
it  was  supposed  to  be  60  acres  that  were 
sold  by  Hancock  to  B.  Brooks;  although,  in 
the  writing,  he  put  it  at  57  acres.  The 
Plaintiff  contends  that  he   only    purchased 


the  40  acres,  which  was  the  first  jnirchaae 
by  Brooks  from  Hancock ;  that  he  was  not 
bound  to  take  any  beyond  the  lines  of  that 
purchase,  out  of  Brooks'  second  purchase 
from  Hancock,  that  being  Brooks'  land, 
which  he  did  not  wish  or  intend  to  pur- 
chase. 

The  Defendant  contends,  that  his  pur- 
chase from  Brooks  was  of  sixty  acres,  out 
ol  all  he  got  from  Hancock,  (which  Brooks 
admits:)  that  his  sale  to  Street  was  of  the 
land  he  had  purchased  of  Brooks;  and  that 
the  second  purchase  of  Brooks  from  Han- 
cock, was  no  more  Brooks'  land  when  he 
sold  to  Street,  than  the  mill  and  the  first 
purchase,  the  legal  title  to  the  whole  still 
being  in  Brooks ;  and  that  Brooks  has  con- 
veyed to  him,  and  he  to  Street,  according 
to  their  respective  contracts. 

The  Defendant's  representation  seems  to 
be  true.  The  call  to  be  bounded  in  part  by 
Brooks'  land,  refers  to  the  seven  acres 
reserved  by  Brooks  out  of  the  67  acres  he 
held ;  which  is  all,  so  far  as  appears,  that 
he  held  in  that  neighbourhood. 
6  *It  is  proved,  that  Street,  after  the 
contract,  said  that  he  was  to  take  the 
difference  between  the  quantity  in  the  first 
purchase  from  Hancock,  and  the  60  acres 
out  of  the  adjoining  land,  the  second  pur- 
chase from  Hancock.  This  is  proved  by 
Brooks,  Hancock,  and  the  two  Kemps. 
The  real  dispute  was  with  Brooks,  as  to 
what  particular  part  of  his  second  purchase 
should  be  laid  off  for  Brown  and  Street, 
claiming  under  him. 

Whatever  might  be  the  merits  of  this  dis- 
pute, it  seems  to  have  been  settled  by  the 
giving  of  a  deed,  according  to  Brooks'  sur- 
vey, by  Brown,  and  its  acceptance  by 
Street.  That  deed  is  in  the  record.  There 
is  no  witness  to  it,  and  it  is  recorded  upon 
the  acknowledgment  of  Brown ;  and  I  think 
the  probability  is,  that  it  was  made  and 
recorded,  without  the  consent  of  Street. 
However  this  may  be,  it  can  have  no  in- 
fluence in  the  actual  state  of  the  pleadings 
and  proofs.  Street  does  not  allege,  or  pre- 
tend to  prove,  this  fact ;  and  the  issue  tried 
in  the  suit  at  Law,  which  was  found 
against  Street,  directly  involved  this  ques- 
tion. If  this  deed  had  not  been  proved  to 
have  been  accepted  by  Street,  the  Jury 
could  not  have  found  that  Brown  had  per- 
formed the  condition  precedent,  by  convey- 
ing according  to  his  contract.  It  is  true, 
if  the  contract  was  only  to  convey  the  first 
purchase  from  Hancock,  by  Brooks,  this 
conveyance  would  have  been,  if  accepted, 
a  performance  of  the  contract,  although  it 
conveyed  other  lands  also.  But,  in  that 
case,  it  could  not  be  right  to  allow  Street 
a  credit  for  the  deficiency,  whilst  he  held 
the  title  to  the  excess  conveyed  to  him,  as 
is  the  effect  of  the  Decree.  But,  in  tmth, 
the  land  conveyed,  was  according  to  the 
contract,  so  far  as  it  includes  a  part  of  the 
two  purchases  from  Hancock.  The  only 
description  of  the  land,  in  the  contract,  is, 
57  acres,  more  or  less,  adjoining  Hancock's, 
Brooks',  and  Rives'  lands.  It  does  not  re- 
fer to  any  particular  boundaries,  nor  to  any 
general  description,  as  a  particular  pur- 
chase made  by  Brown,  of  any  other:  or  by 
Brooks,  of  any  other.  To  identify  the 
land  sold,  it  was   indispensably  necessary 
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7         *to  resort  to   parol  evidence.     It  was 
a  case  of  latent  ambiguity. 

As  to  the  question,  how  the  additional 
land  was  to  be  laid  off,  if  Street  intended 
to  contest  that,  he  should  have  refused  to 
accept  the  conveyance ;  and  his  acceptance 
of  the  deed,  precludes  any  enquiry  into  that 
subject ;  no  fraud  or  mistake  being  alleged. 
The  acknowledgment  of  a  deficiency  of  17 
acres,  has  no  effect.  It  was  only  an 
acknowledgment  that  17  acres  were  con- 
veyed, over  and  above  the  quantity  of  the 
original  purchase  by  Brooks  from  Hancock. 

The  land,  (I  mean  the  whole  tract  con- 
-veyed  to  Street,)  was" intrinsically  of  little 
value.  One  of  the  witnesses  values  it  at  $1 
per  acre;  another,  at  $2;  and  the  additional 
land  is  valued  by  a  witness,  at  70  cents. 
"The  difference  between  laying  off  the  17  or 
20  acres,  in  the  way  Brooks  insisted  on, 
and  in  the  way  Street  claimed,  could  not 
amount,  in  value,  to  more  than  $5  or  $10. 
The  real  value  of  the  purchase  consisted  in 
-the  mill. 

Upon  the  whole,  I  think  the  Decree  of 
the  Chancery  Court  should  be  reversed,  and 
-that  of  the  County  Court  affirmed. 

JUDGE  CABELL  concurred,  and  a 
Decree  entered  accordingly.* 
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*Cooke  V.  Thornton. 

Auffnst,  1827. 


Tre«p«M  Quare  Clautam  Pre^t— What  NeceMary  to 
Sustain. t— To  maintain  an  action  of  trespass  quare 
clansnm  fregit.  tbere  most  have  been  actual  pos- 
session in  the  Plain  tiff «  when  the  trespass  was 
committed. 

Same— When  It  Will  Lie.— And  therefore,  such  an 
action  will  not  He  for  any  damasres  resultinsr 
from  the  ouster  of  the  Plaintiff,  after  the  trespass 
was  committed,  unless  the  Plaintiff  has  retrained 
the  possession. 

Appeal  from  the  Superior  Court  of 
Spottsylvania  County,  where  Thornton 
brought  an  action  of  trespass  quare  clausum 
fregit  against  Cooke.  The  subject  is  suffi- 
ciently explained  in  the  following  opin- 
ions. 

Johnson,  for  the  Appellant. 

Leigh  and  Stanard,  for  the  Appellee. 

August  21.     JUDGE  CARR. 

Cooke  leased  to  Thornton  a  tenement    in 


*The  Pbbsidbnt  and  Judob  Cabell  absent 
tTreapass  Qaare  dausam  Preirlt— What  Necessary 
to  Sostala.— In  Blackford  v.  Rofirers,  2  Va.  Dec.  294. 
It  is  said:  "In  Cooler.  Thornton,  %  Band.  (Va)  8.  it 
^.iM  held  that  the  action  of  trespass  quare  elattsum 
&, u'it  could  not  be  maintained  unless  the  plaintiff 
-vras  shown  to  be  in  the  actual  possession  when  the 
ali»»fired  trespass  was  committed;  but  in  Van  Brunt 
T.  Schenck.  11  Johns.  885.  Spbncbb.  J.,  says  that  in 
this  country  the  'principle,  as  to  real  property,  has 
been  carried  further  than  in  England;  and  we 
^low  the  owner  to  maintain  trespass  without  ac- 
tual entry,  on  the  principle  that  possession  follows 
ownership,  unless  there  be  an  adverse  possession.' 
I  am  not  aware  of  any  case  which  overrules  Cooke  v. 
Thornton,  supra,  nor.  Indeed,  of  any  case  in  this 
court  which  throws  any  doubt  upon  it:  but  it  hav- 
ing' been  suggested  that  a  different  practice  has 
«Town  up.  more  in  conformity  with  the  law  as 
stated  in  the  quotation  from  Van  Brunt  v.  Schenck. 
supra,  than  with  It.  we  have  thought  it  prudent  to 
refrain  from  any  expression  of  opinion  upon  what 
may  prove  an  interesting  and  important  question, 
until  the  decision  of  it  is  called  for  upon  the  rec- 
ord. In  the  case  before  us  it  is  wholly  unnecessary 
to  pass  upon  It,  as  the  evidence  tends  to  show  pos- 
session in  the  defendant  in  error  at  the  time  of  the 
alleged  trespass,  and  negatives  the  claim  of  posses- 
sion, actual  or  constructive,  in  the  plaintiff  in 
«rror."  In  this  case  (Blackford  v.  Rogers)  It  was 
lield  that,  in  trespass  quare  claueum  freqU,  where 


Fredericksburg  for  seven  years.  He  after- 
wards dispossessed  him  of  the  tenement, 
before  the  expiration  of  the  term;  there 
being  about  three  years  of  the  lease  to  run 
when  this  suit  was  brought.  This  is  an 
action  of  trespass  quare  clausum  fregit, 
brought  by  the  tenant  for  this  wrong. 
The  declaration  shews  that  there  had  been 
no  re-entry;  but,  that  the  possession 
gained  by  the  ouster,  continued  in  the 
landlord. 

Several  points  were  made  in  the  Court 
below,  but  one  only  was  relied  on  in  the 
argument  here,  or  seems  worthy  of  notice. 
It  is  that  going  out  of  the  first  Bill  of  Ex- 
ceptions. The  Counsel  for  the  Defendant 
moved  the  Court  to  instruct  the  Jury,  '*that 
admitting  the  dispossession  to  be  wrong- 
ful, they  ought  not  to  take  into  considera- 
tion, in  their  estimate  of  damages,  the  in- 
jury resulting  from  the  Plaintiff's  being 
kept  out  of  possession,  from  the  date  of  the 
writ  to  the  expiration,"  (of  the  term)  **bnt 
only  from  the  time  of  the  dispossession, until 
the  suit  was  brought;"  which   instruction 

the  Court  refused  to  give. 
9  *In  this   refusal,  I  think  there  was 

clear  error.  To  maintain  this  action, 
there  must  have  been  an  actual  possession 
when  the  trespass  complained  of  was  com- 
mitted. Before  entry  and  actual  posses- 
sion, a  person  having  the  freehold  in  Law, 
cannot  have  trespass.  Thus,  it  will  not  He 
before  entry  for  a  conusee  of  a  fine,  or  a  pur- 
chaser by  lease  and  release,  or  an  heir  or 
devisee  against  an  abator.  A  disseisee  may 
have  it  against  the  desseisor  for  the 
disseisin  itself,  because  he  was  then  in 
possession ;  but  not  for  an  injury  after  the 
disseisin,  until  he  hath  gained  possession 
by  re-entry ;  and  then  he  may  support  this 
action  for  the  intermediate  damage;  for, 
after  the  entry,  the  law,  by  a  kind  of  jus 
post  liminii,  (as  Blackstone  expresses  it,) 
supposes  the  freehold  to  have  all  along  con- 
tinued in  him.  I  might  quote  many  pas- 
sages from  the  Books,  in  support  of  this. 
Co.   Lritt.    257,  a.     **The    disseisee    shall 


the  boundary  between  the  plaintiff's  and  the  de- 
fendant's lands  was  in  dispute,  and  the  evidence 
failed  to  show  that  the  plaintiff  ever  had  actual  or 
constructive  possession  of  the  disputed  strip,  but 
tended  to  show  possession  thereof  in  the  defendant 
prior  to  and  at  the  time  of  the  trespass.  Judgment 
for  the  defendant  was  proper.  In  Wilson  v.  Phcenix 
Powder  Mfg.  Co..  40  W.  Va.  419.  21  S.  E.  Rep.  1087.  it 
is  said :  "One  in  actual  possession  may  maintain 
trespass  quare  clausum  fregit.  Formerly,  to  main- 
tain that  action,  actual  possession  was  necessary. 
Bart.  Law  Prac.  182;  Kretzer  v.  Wysong.6  Qratt. 
9:  Cooke  v.  Thornton,  «  Rand.  (Va.)  8.  and  Truss  v. 
Old.  0  Rand.  566.  Therefore,  a  tenant  being  in  pos- 
session, the  landlord  could  not  sue  in  trespass  for 
lasting  injury  to  the  freehold,  but  must  bring  tres- 
pass on  the  case,  1  Tucker.  191.  But  now  a  construc- 
tive possession  is  sufficient  to  maintain  trespass. 
Snyder  v.  Myers.  8  W.  Va.  195:  Storrs  v.  Feick,  24  W. 
Va.  606."  When  a  disseizor  takes  possession  and 
excludes  the  disseizee  entirely  therefrom,  the  for- 
mer can  alone  recover  for  a  direct  injury  to  the 
land;  but  the  disseizee  may  before  his  re-entry 
maintain  trespass  against  the  disseizor  for  dissei- 
zen  iuelf.  Storrs  v.  Feick.  24  W.  Va.  608.  citing  the 
principal  case  as  authority.  To  the  same  effect  the 
principal  case  is  cited  in  Bailey  v.  Butcher,  6  Gratt. 
146.  See  the  principal  case  also  cited  in  Bailey  v. 
Butcher.  6  Gratt  145:  McDodrill  v.  Pardee  and  Cur- 
tin  Lumber  Co..  40  W.  Va.  567.  21  S.  E.  Rep.  879.  On 
the  subject  of  trespass  quare  clausum  fregit.  see 
generally,   on   this  subject,  monographic   note  on. 

Trespass"  appended  to  Quarlesv.  Lacy,  4  Munf. 
261. 

The  principal  case  Is  also  cited  in  Rand  v.  Com.,  ^ 
Gratt  761;  Crelgh  v.  Boggs,  19  W.  Va.  262. 
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have  an  action  of  trespass  against  the 
disseisor,  and  recover  his  damages  for  the 
first  entrj,  without  any  regress;  but  after 
regress,  he  may  have  an  action  of  trespass 
with  a  continuando,  and  recover,  as  well  for 
all  the  mesne  occupation,  as  for  the  first 
entry." 

Monockton  v.  Pashley,  &c.  2  Ld.  Raym. 
977.  Per  Lord  Holt.  **As  to  the  case  of 
an  entry  with  ouster,  it  may  be  set  forth 
specially  in  the  count,  or  not,  with  a  con- 
tinuando, or  diversis  diebus  et  viscibns, 
between  such  a  day  and  such  a  day ;  but, 
then  yon  must  prove,  that  the  Plaintiff  re- 
entered before  the  action  brought,  or  else 
you  cannot  assign  the  mesne  trespass;  for, 
by  the  ouster,  the  Defendant  has  got  pos- 
session, and  he  cannot  be  a  trespasser  to 
the  Plaintiff:  but  when  the  Plaintiff  re- 
enters, the  possession  is  in  him  ab  initio, 
and  he  shall  have  the  mesne  profits." 

I  have  seen  the  rule  no  where  more 
clearly  laid  down,  than  in  the  case  of 
Case  V.  Shepherd,  2  Johns.  Cas.  27.  Per 
Curiam.  *  'In  this  case,  the  trespass  is  laid 
with  a  continuando,  but  the  distinction,  as 
to  the  amount  of  damages,  is  this.  After 
an  ouster,  you  can  only  recover  for  the 
simple  trespass,  or  first  entry ;  for, 
10  where  there  is  an  ouster,  *^every  sub- 
sequent act  is  a  continuance  of  the 
trespass.  Yet,  in  order  to  entitle  the 
Plaintiff  to  recover  for  the  subsequent  acts, 
there  must  be  a  re-entry.  But,  after  a  re- 
entry, he  may  lay  his  action  with  a  con- 
tinuando, and  recover  mesne  profits,  as 
well  as  damages  for  the  ouster." 

In  the  case  before  us,  there  was  an 
ouster,  and  no  re-entry.  The  Plaintiff, 
therefore,  could  recover  for  the  simple  tres- 
pass, or  first  entry  only.  He  could  not  lay 
his  action  with  a  continuando.  The  De- 
fendant, therefore,  might  have  asked  for 
much  broader  instructions  than  he  did. 
He  only  asked  tnat  the  Jury  might  be  in- 
structed not  to  give  damages  from  the  time 
of  dispossession  till  the  expiration  of  the 
lease,  but  to  the  date  of  the  Writ;  and  by 
refusing  this  instruction,  the  Court  vir- 
tually told  the  Jury,  that  thej  might 
give  damages  for  the  whole  term  unexpired 
at  the  date  of  the  ouster.  This  was  un- 
questionably wrong. 

I  think  the  Judgment  should  be  reversed, 
and  the  cause  sent  back  for  a  new  trial ; 
upon  which,  such  instructions  as  result 
from  the  principles  now  laid  down,  should 
be  given,  if  asked  for. 

JUDGE  GREEN. 

This  is  an  action  of  trespass  quare 
clausum  fregit.  There  are  five  counts,  all 
of  which,  except  the  second,  lay  the  tres- 
pass with  a  continuando  until  the  suing 
out  of  the  Writ;  and  some  of  them,  even 
until  the  filing  of  the  Declaration;  and  in 
all,  the  continuando  is  laid  with  the  allega- 
tion that  the  Defendant  had  kept  the  Plain- 
tiff out  of  possession,  during  the  whole 
time  mentioned  in  the  continuando. 

To  this  Declaration,  there  was  a  general 
demurrer,  and  a  plea  of  not  guilty;  on 
which  issues  were  joined.  No  Judgment 
was  pronounced  on  the  demurrer,  unless 
the  final  Judgment  for  the  Plaintiff  may  be 
considered,  as  I  think  it  may,  as  involv- 
ing   a    Judgment      upon     the     demurrer. 
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*The  Jury  found  a  general  verdict  for 
the  Plaintiff.  Tlie  Defendant  took 
two  exceptions  to  opinions  of  the  Court,, 
given  on  the  trial;  the  first  of  which  only 
is  insisted  on. 

The  proper  course  of  practice,  in  the  case 
of  a  demurrer  and  issue  in  fact,  is,  to  try 
the  demurrer  first,  as  has  been  repeatedly 
said  in  this  Court.  For,  if  the  demurrer  to- 
the  whole  Declaration  was  sustained,  there 
would  be  no  necessity  for  trying  the  issue 
in  fact,  and  the  expense  of  the  trial  would 
be  saved ;  for,  in  that  case,  after  a  verdict 
for  the  Plaintiff,  the  Defendant  would  still 
be  entitled  to  a  Judgment  upon  the  de- 
murrer. Jf  the  demurrer  ought  to  be  over- 
ruled, there  would  be  no  error  which  would 
justify  a  reversal  of  the  Judgment, 
although  the  demurrer  were  decided  after 
the  finding  of    the  issue. 

In  this  case,  the  second  count,  which 
does  not  lay  the  trespass  with  a  con- 
tinuando, is  unquestionably  good.  All  the 
rest  are,  I  think,  bad.  In  deciding  upon  a 
general  demurrer  to  such  a  Declaration,  I 
should  have  thought  that  the  Judgment 
should  be,  to  sustain  the  demurrer  as  to  the 
bad  counts,  and  that  the  Plaintiff  take 
nothing  by  them;  and  to  overrule  it  as  to 
the  good  count,  so  as  to  put  the  bad  counts 
finally  out  of  the  cause  in  respect  to  them  ; 
as  in  1  Saund.  286,  n.  q.,  it  is  said,  that 
in  such  case,  the  Plaintiff  shall  have  Judg- 
ment for  so  much  as  is  good,  and  of  course* 
not  upon  the  whole  Declaration.  It  was, 
however  held,  in  The  Duke  of  Bedford  v. 
Alcocke,  1  Wils.  248,  that  the  demurrer  in 
such  case  should  be  overruled  in  toto ;  by 
which  the  Defendant  could  suffer  no  in- 
jury; for,  if  the  Plaintiff  took  a  verdict  on 
the  whole  Declaration,  and  any  count  was 
bad,  he  could  not  have  any  Judgment,  but 
might  avoid  that  consequence  by  taking  a 
verdict  on  the  good  counts  only.  This  rule 
of  the  Common  Law,  as  to  the  effect  of  a 
verdict  upon  the  whole  Declaration,  in 
which  there  is  a  bad  count,  is  reversed  by 
our  Statute,  which  enacts  that,  '*when 
there  are  several  counts,  one  of  which  is 
faulty,  and  entire  damages  are  given,  the 
verdict  shall  be  good;  but  the  De- 
12  iendant  nay  apply  to  the  *Conrt  to 
instruct  the  Jury,  to  disregard  the 
faulty  count."  Under  this  Statute,  if 
there  was  a  general  verdict  after  a  de- 
murrer to  the  whole  Declaration,  som^  of 
the  counts  being  bad,  and  some  good,  tiie 
Judgment  could  not  be  arrested,  and  the 
Plaintiff  might  in  fact  recover  upon  proof 
only  of  the  bad  counts,  unless  the  Defend- 
ant had  some  means  of  avoiding  this  con- 
sequence upon  the  trial.  This  Court,  in 
Roe  V.  Crutchfield,  1  Hen.  A  Mnnf.  361, 
adopted  the  rule  laid  down  in  The  Duke  of 
Bedford,  v.  Alcocke,  and  declared,  that  the 
Defendant  might  still  avail  himself  of  the 
objection  to  the  bad  counts,  by  moving 
the  Court  to  instruct  the  Jury  to  disregard 
them,  or  by  demurring  to  the  evidence,  or 
objecting  to  the  evidence  applicable  only 
to  the  bad  counts,  and  taking  an  excep- 
tion, if  it  be  admitted,  so  as  to  show  that 
the  evidence  was  only  applicable  to  the  bad 
counts.  Sucn  a  motion  to  exclude  the  evi- 
dence, would  be  in  effect  a  motion  to 
declare  the  counts  to  be  bad,  and  to  be  dis- 
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regarded  by  the  Jury;  for,  in  any  other 
view,  to  exclude  evidence  proper  to  support 
-the  matter  put  in  issue  by  the  plead- 
ings, would  be  utterly  inadmissible.  With- 
out sotne  effectual  means  allowed  to  the 
Defendant,  to  avoid  the  effect  at  the  trial 
of  allowing  the  Plaintiff  to  proceed  upon 
his  defective  counts,  by  overruling  the 
demurrer  in  toto,  such  a  demurrer  ought  to 
be  sustained  as  to  the  defective  counts. 

The  Defendant,  in  this  case,  moved  the 
Court  to  instruct  the  Jury,  that  although  it 
appeared,  that  the  Defendant  had  leased 
the  premises  to  the  Plaintiff  for  seven 
years,  of  which  three  years  were  unexpired 
when  the  suit  was  brought,  and  that  the 
Defendant  dispossessed  the  Plaintiff;  yet, 
they  should  not  take  into  consideration,  in 
their  estimate  of  damages,  the  injury  result- 
ing from  the  Plaintiff's  being  kept  out  of 
possession,  from  the  date  of  the  Writ  to 
the  expiration  of  the  term ;  but  only  from 
the  time  of  the  dispossession,  until  the  suit 
was  brought.  The  Court  refused,  being  of 
opinion,  that  as  the  Jury  had  a  right  to 
give  vindictive  damages,  they  might  take 
into  consideration  the  whole  loss 
13  ^resulting  to  the  Plaintiff  from 
the  tortious  entry.  The  Defendant 
might,  with  propriety,  have  asked  the 
Court  to  instruct  the  Jury,  to  disregard  all 
the  counts  but  the  second,  and  that  under 
it,  no  evidence  could  be  given  of  the  con- 
tinued dispossession  of  the  plaintiff,  or  any 
other  injury  done  by  the  retaining  of  the 
possession,  after  the  first  entry  and  taking 
of  the  goods;  and  for  this  first  entry  and 
taking  only;  could  damages  be  given. 

It  is  well  settled,  that  in  an  action  quare 
olausum  fregit,  whether  by  a  freeholder  or 
tenant  for  years,  the  trespass  cannot  be 
laid  with  a  continuando,  unless  the 
Plaintiff  has  remained  in  possession, 
or  regained  it.  If  he  has  never  been 
<3eprived  of  the  possession,  the  con- 
tinuando is  to  be  laid  diversis  diebus  ct 
viscibus.  If  he  has  been  dispossessed, 
and  has  regained  the  possession,  he  may 
lay  the  continuando  without  describing  the 
trespass  as  done  diversis  diebus  et  viscibus. 
To  this  general  rule  there  is  an  exception, 
in  cases  in  which  the  estate  of  the  Plain- 
tiff has  determined  by  lapse  of  time,  or  act 
of  God,  before  the  action  brought;  and  this 
from  necessity. 

The  reason  of  this  general  rule,  is,  that 
trespass  can  only  be  upon  land  in  the  pos- 
session of  another.  As  soon  as  a  party  is 
pun  out  of  possession,  the  continued  pos- 
session; of  the  trespasser  is  no  trespass 
apon  him.  But,  wlien  he  regains  the  pos- 
session, he  is,  by  relation,  considered  as 
having  had  a  continued  possession,  and 
may  then,  in  an  action  of  trespass,  recover 
the  mesne  profits,  and  damages  for  the 
whole  time  he  was  dispossessed.  See  20 
Vin.  Abr.  ''Trespass;"  Letter K.  passim ; 
Trials  Per  Pas,  232;  Co.  Litt.  257,  b.  The 
case  cited  in  7  Vin.  Abr.  267,  H.  3,  pi.  13 
that  in  trespass  by  tenant  by  Statute 
Staple,  the  Plaintiff  had  a  verdict,  and 
Judgment  for  damages,  before  and  after 
the  Writ,  up  to  the  finding  of  the  verdict, 
is  contrary  to  the  whole  course  of  decision 
in  England. 

If  the  tenant  by  Statute  Staple  was   con- 


sidered as  having  any  estate  in    the   land, 

he  could  not    be  a    tenant    for   years ;  for, 

the  pei'iod  for   which  he  was  entitled 

14  to   hold    was    uncertain,    ^being  ac- 
countable for   casual   profits,    which 

might  shorten  the  time  for  which  he  was 
entitled,  or  circumstances  might  enlarge 
the  time.  19  Vin.  Abr.  572;  A.  a.  passim; 
Ibid.  574,  D.  a;  and  the  Statute  declares, 
that  "the  merchant  shall  have  such  seisin 
in  the  lands  and  tenements  delivered  unto 
him  or  his  assignee,  that  he  may  main- 
tain a  Writ  of  Novel  Disseisin  if  he  be  put 
out,  and  re-disseisin  also  as  of  freehold,  to 
hold  to  him  and  his  assigns,  until  the  debt  be 
paid."  It  probably  was  held,  that  a  tenant 
by  Statute  Staple  and  not  a  freehold,  but 
a  quasi  freehold;  and  if  not  a  freehold, 
then  he  had  no  estate.  For,  in  Dighton  v. 
Grenville,  2  Vent.  228,  there  is  an  elaborate 
argument  to  prove,  that  he  has  an  estate, 
without  determining  what  estate.  The 
case  of  trespass  by  such  a  tenant,  cited  in 
Viner,  probably  formed  an  exception  to  the 
general  rule,  on  account  of  the  peculiat 
character  of  his  interest. 

In  effect,  the  instruction  of  the  Court 
authorised  the  Jury,  not  only  to  give  dam- 
ages for  the  detention  of  the  possession  up 
to  the  suing  out  of  the  Writ,  (which  the 
Defendant  seems  to  have  been  willing  to 
submit  to,)  but  also  for  the  detention  up 
to  the  trial ;  and  for  this  cause,  the  Judg- 
ment should  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
trial  to  be  had  therein. 

JUDGE  CABELfL. 

This  is  an  action  of  trespass  quare 
clausum  fregit.  The  Declaration  contain 
five  counts;  all  of  which,  except  the 
second,  lay  the  trespass  with  a  continuando, 
stating,  that  the  Defendant  kept  and  with- 
held the  possession,  from  the  time  of  the 
original  trespass,  up  to  the  time  of  suing 
out  the  Writ ;  and  in  one  of  them,  up  to 
the  time  of  filing  the  Declaration. 

The  Defendant  filed  a    general   demurrer 

to  the  Declaration,  and  also  the  plea  of  not 

guilty;  on     both     of    which,    issues   were 

joined.     On  the    trial  of  the  issue  on 

15  the  plea  •of  not  guilty,  the  Jury  found 
a  verdict  for    the    Plaintiff   for  $950; 

but,  as  the  damages  laid  in  the  Declara- 
tion were  only  $500,  the  Plaintiff  released 
$450  of  the  damages  found  by  the  Jury ; 
whereupon,  the  Court  gave  Judgment  for 
the  $500. 

The  record  does  not  shew,  that  the  Court 
pronounced  any  Judgment  on  the  demurrer; 
unless  we  are  to  consider  the  Judgment  for 
the  Plaintiff,  on  the  verdict,  as  involving, 
or  as  tantamount  to,  a  Judgment  overrul- 
ing the  demurrer.  I  am  of  opinion  that 
we  ought  so  to  consider  it ;  for,  unless  the 
Court  had  thought  the  demurrer  ought  to 
have  been  overruled,  no  Judgment  should 
have  been  pronounced  for  the  Plaintiff,  on 
the  verdict. 

Considering  the  Judgment  on  the  ver- 
dict, as  a  judgment  overruling  the  de- 
murrer, the  first  question  which  arises  is, 
whether  that  Judgment  be  correct. 

Where  there  is  a  general  demurrer  to  the 
Declaration,  and  also  an  issue  of  fact,  the 
regular  course  is  to  decide  the  demurrer 
first ;  because,  if  the  demurrer  to  the  whole 
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Declaration  be  sustained,  there  wonld  be  no 
utility  in  trying  the  issue.  For,  whatever 
might  be  the  verdict  of  the  Jury,  the  De- 
fendant would  be  entitled  to  a  Judgment  in 
his  favor.  Green  v.  Dulaney,  2  Munf.  518. 
But,  although  this  be  the  regular  course, 
yet  if  the  Court  proceed  differently,  and 
try  the  issue  of  fact  first,  and  then  over- 
rule the  demurrer,  that  will  not  be  suffi- 
cient cause  to  reverse  the  Judgment ;  pro- 
vided the  demurrer  was  such,  that  it  ought 
to  have  been  overruled,  or  ought  not  to 
have  been  sustained. 

Where  a  Declaration  contains  many 
counts,  some  of  which  are  good  and  some 
are  bad,  and  there  is  a  general  demurrer, 
the  regular  course,  I  conceive,  is,  to  over- 
rule the  demurrer  as  to  the  good  counts, 
and  to  sustain  it  as  to  those  that  are  bad; 
thus  putting  the  bad  counts  out  of  the  case,, 
and  preventing  any  farther  question  as  to 
them,  in  the  future  progress  of  the  cause. 
1  Saund.  286,  note  q;  5  Bac.  Abr.  ''Pleas 
and  Pleadings,"  B.  1,  in  a  note.  But, 
although  this   be  the   regular  course, 

16  yet   a  general  ^overruling  of  the  de- 
murrer, will  not  be  a  sufficient  cause 

for  reversing  the  Judgment,  provided  any 
of  the  counts  be  good.  Duke  of  Bedford 
V.  Alcocke,  1  Wils.  248;  Roe  v.  Crutchfield, 
1  Hen.  &  Munf.  361.  If  the  demurrer  had 
been  thus  overruled  before  the  trial  of  the 
issue  of  fact,  still  it  would  have  been  com- 
petent to  the  Defendant,  to  avail  himself 
of  the  objection  to  the  bad  counts,  either 
by  moving  the  Court  to  instruct  the  Jury  to 
disregard  them,  or  by  demurring  to  the 
evidence,  or  by  objecting  to  such  evidence 
as  was  applicable  only  to  the  bad  counts. 
Roe  V.  Crutchfield,  1  Hen.  A  Munf.  361. 

It  was  a  rule  at  the  Common  Law,  that 
if  the  Plaintiff  took  a  verd'ct  on  the  whole 
Declaration,  and  any  one  count  was  bad, 
he  could  have  no  Judgment  whatever.  But, 
this  rule  has  been  done  away  by  our  Stat- 
ute of  Jeofails,  which  declares,  that  ''when 
there  are  several  counts,  one  of  which  is 
faulty,  and  entire  damages  are  given,  the 
verdict  shall  be  good ;  but  the  Defendant 
may  apply  to  the  Court  to  instruct  the  Jury 
to  disregard  the  faulty  counts."  1  Rev. 
Code,  512,  sec.  104. 

The  second  count  in  this  Declaration  was 
unquestionably  good ;  and  therefore,  so  far 
as  relates  to  the  demurrer,  the  Judgment  is 
unassailable. 

But,  on  the  trial  of  the  cause,  the  De- 
fendant tendered  a  Bill  of  Exceptions  to  the 
opinion  of  the  Court,  which  states,  that 
"it  appeared  that  the  Defendant  had  leased 
to  the  Plaintiff  a  tenement  in  Fredericks- 
burg, for  a  term  of  seven  years,  about  three 
years  of  which  were  unexpired  when  the 
suit  was  brought,  of  which  the  Defendant 
dispossessed  the  Plaintiff  before  the  expira- 
tion of  the  lease;  on  which,  the  Defend- 
ant's Counsel  moved  the  Court  to  instruct 
the  jury,  that  admitting  this  dispossession 
to  be  wrongful,  they  ought  not  to  take 
into  consideration,  in  their  estimate  of 
damages,  the  injury  resulting  from  the 
Plaintiff's  being  kept  out  of  possession 
from  the  date  of  the  Writ  to  the  expiration, 
but  only  from  the  time  of  the  disposses- 
sion until  the  suit  was  brought.     The 

17  Court,    however,    being  *of    opinion 


that  the  Jury  in  this  case,  having  a 
right  to  give  vindictive  damages,  might 
take  into  consideration  the  whole  loss  sus- 
tained by  the  tortious  entry ;  and  therefore 
overruled  the  motion ;  to  which  opinion  the 
Defendant's  Counsel  excepted.  *- 

The  Law  has  wisely  provided  remedies, 
suited  to  every  possible  case  that  can  be 
supposed  to  exist.  But,  if  a  party  injured 
resorts  to  a  remedy  not  provided  for,  nor 
suited  to  his  case,  it  is  he  and  not  the  Law 
that  is  to  blame,  if  he  fails  to  obtain  that 
redress  which  his  case  requires. 

If,  in  the  case  before  us,  the  Plaintiff" 
had  brought  his  Writ  of  Ejection  Firmae, 
or  an  action  of  trespass  in  ejectment,  as. 
originally  practised,  he  might  have  re- 
covered back  his  term,  or  the  remainder  of 
it  together  with  damages  for  the  trespass, 
and  for  the  mesne  profits,  during  the  time 
the  term  was  withheld  from  him ;  or,  if  no 
portion  of  the  term  was  in  arrear,  at  the 
time  the  Judgment  was  pronounced,  then 
he  would  have  Judgment  for  the  damages, 
only.     3  Black.  Com.  199,  200,  201. 

But,  he  has  brought  an  action  of  tres- 
pass quare  clausum  fregit ;  and  that,  with- 
out any  previous  entry  on  the  disseisor,  so 
as  to  regain  the  possession.  Now,  the  gist 
of  the  action  of  trespass  is  the  injury  to 
the  possession ;  and  trespass  cannot  be  sup- 
ported, unless,  at  the  time  the  injury  was 
committed,  the  plaintiff  was  in  actual  pos- 
session. 2  Roll.  Abr.  553;  Com.  Dig. 
"Trespass,"  B.  3;  Bac.  Abr.  "Trespass," 
C.  3;  5  East.  485,  487;  3  Black.  Com.  210. 
Thus,  before  entry  or  actual  possession,  a, 
person  cannot  maintain  trespass,  though 
he  hath  the  freehold  in  Law;  as  a  person 
before  induction,  or  a  conusee  of  a  fine,  or 
a  purchaser  by  lease  and  release,  (though 
the  Statute  executes  the  use,)  or  an  heir 
or  devisee  against  an  abator;  or  a  lessee 
for  years  before  entry.  Chitt.  PI.  175-6-7, 
and  Cases  there  cited.  A  disseisee  may, 
before  his  re-entry,  maintain  trespass, 
against  the  disseisor  for  the  disseisin 
itself,  because  he  was  then  in  posses- 
18  sion.  3  *Black.  Com.  210;  but  until 
he  has  gained  possession  by  re-entry, 
he  shall  not  have  trespass  against  the  dis- 
seissor,  either  for  an  injury  done  after  the 
disseisin,  or  for  the  continuance  of  the 
possession  after  the  disseisin;  "because 
the  franktenement  is  in  the  disseisor  at  all 
times  after  the  disseisin ;"  and  the  Law  is 
the  same,  whether  the  disseisee,  at  the 
time  of  the  disseisin,  held  a  freehold  or  a 
chattel  interest.  2  Roll.  Abr.  550,  553; 
Com.  Dig.  "Trespass,"  B.  3;  20  Vin.  Abr, 
"Trespass,"  K.  447.  If,  however,  the 
estate  of  the  disseisee  is  determined  by  it» 
own  limitation,  or  by  the  act  of  God,  sa 
that  the  disseisee  cannot  enter,  then  he 
may  maintain  trespass,  from  necessity* 
without  re-entry.  But,  if  the  disseisee 
regain  the  possession,  he  may  then  have 
trespass  (laying  it  with  a  continuando)  for 
any  intermediate  damage,  and  for  the 
mesne  profits  for  the  whole  time  the  posses-^ 
sion  was  withheld ;  for,  after'his  re-entry,.' 
the  Law,  by  a  kind  of  jus  postliminii, 
supposes  the  possession  to  have,  all  along, 
continued  in  him.  3  Black.  Com.  210;  Co. 
Litt.  257;  a;  2  Lord  Raym.  977. 

The  Defendant  in  thiscaae,  therefore,  aa 
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there  had  been  no  re-entry  by  the  Plaintiff, 
had  a  rig^ht  to  require  of  the  Court  the  ex- 
clusion of  ail  evidence  of  the  continued  dis- 
possession of  the  Plaintiff,  or  of  any  other 
injury  done  by  the  retaining  of  the  pos- 
session by  the  Defendant,  after  the  first 
entry.  He  had  a  right  to  require  an  in- 
struction to  the  Jury,  that  in  estimating 
the  damages,  they  should  confine  them- 
selves to  the  original  trespass   and  ouster. 

The  effect  of  the  instruction  actually 
given,  was,  to  authorise  the  Jury  to  give 
damages  for  the  continued  dispossession, 
not  only  to  the  time  of  bringing  the  suit,  but 
to  the  expiration  of  the  lease;  or  at  least; 
to  the  time  of  the  trial,  if  the  lease  had  not 
then  expired. 

For  this  error,  the  Judgment   should   be 

reversed,  and  the  cause  be   remanded  for   a 

new  trial;  in  which,  no    instruction    is    to 

be  given,    that   shall    authorise   the 

19        Jury  to  *give  damages  for  any  thing 

after  the  original  trespass  and  ouster. 

Judgment  reversed,  &c. 


Martin  v.  Anderson. 

Aaffust,  1837. 

PlewUmr  and  Practice-Statute  of  Llmltatlons^Wliere 
Plea  Received.*— A  plea  of  the  Act  of  Limitations 
ouifbt  not  to  be  received  after  issue  Joined  on  an- 
other plea,  unless  some  irood  reason  be  asslcmed 
why  the  plea  of  tbe  Act  of  Limitations  was  not 
sooner  tendered. 

This  was  an  action  on  the  case  brought 
in  the  Superior  Court  of  Caroline  County, 
by  Anderson  against  Martin.  The  Defend- 
ant put  in  the  plea  of  non  assumpsit,  on 
which  issue  was  joined.  At  a  subsequent 
term,  the  Defendant  moved  the  Court  for 
leave  to  file  a  plea  of  the  Act  of  Limita- 
tions, which  the  Court  refused ;  whereupon, 
the  Defendant  excepted.  In  the  Bill  of  Ex- 
ceptions, no  reason  is  assigned  why  the 
plea  was  not  sooner  tendered.  A  verdict 
was  rendered  for  the  Plaintiff,  and  Judg- 
ment accordingly.  The  Defendant  ap- 
pealed. 

Stanard,  for  the  Appellant. 

W.  Hay,  for  the  Appellee. 

August  21.  JUDGE  CABELL  delivered 
the  opinion  of  the  Court. t 

This  case  differs  from  Tomlin'sadm'r  v. 
How's  adm'r,  Gilm.  1,  in  this,  that  no  good 
reason  appears  upon  the  record,  why  the 
additional  plea  of  the  Act  of  Limitations 
was  not  sooner  tendered. 

The  Judgment  should  be  affirmed. 


20 


■^Lockridge  v.  Carlisle. 

AuffUSt,  1827. 


Covenant— Construction  oft— A  covenant  to  use  rea- 
sonable dlliflfence  hi  collectinsr  debts,  is  not  a 
covenant  to  pay  at  all  events. 

Pleading—  Plea     with     VerHlcatlon  -  Replication^— 

Where  a  plea  concludes  with  a  verification,  there 
cannot  be  a  joinder  of  issue  without  a  replication. 


•See  monographic  note  on  "Limitation  of  Actions" 
appended  to  Herrinerton  v.  Harkins.  1  Rob.  591.  The 
principal  case  is  cited  in  White  v.  Toncray,  9  Leigrh 
858. 

tThe  Pbssidbnt  and  Judge  Coaltbb.  absent 

^Covenant— Constractlon.— See  monoffraphic  note 
on  "Covenants"  appended  to  Todd  v.  Summers,  2 
Gratt.  167. 

SPIeadlog-Plea  with  Verification-Replication.— 
There  cannot  be  an  issue,  where  there  is  a  plea  of 
new  matter,  concluding  with  a  verification,  wltb- 


This  was  an  action  of  covenant  brought 
in  the  Superior  Court  of  Bath  County,  by 
Carlisle  against  Lockridge.  The  covenant 
was  in  these  words:  ** Received  of  John 
Carlisle  notes  on  men  in  Virginia,  for  col- 
lection, to  the  amount  of  nine  hundred  and 
ninety-six  pounds,  which  I  will  be  bound  to 
him  for  the  amount.  Given  under  my  hand 
and  seal,  this  27th  of  September,  1817." 
The  breach  stated  in  the  Declaration  was, 
that  the  Defendant  ''had  altogether  failed 
to  comply  with  his  said  covenant  on  his 
part,  and  hath  broken  the  same  in  the  fol- 
lowing particulars :  1.  By  failing  to  collect 
the  said  notes,  and  to  pay  the  amount  col- 
lected to  the  Plaintiff.  2.  By  failing  to  pay 
to  the  Plaintiff  the  sum  of  9961. 

The  Defendant  demurred  to  the  Plain- 
tiff's Declaration,  and  assigned  the  fol- 
lowing causes:  1.  The  iirst  breach  laid  is 
inconsistent  in  charging  the  Defendant  with 
not  collecting  the  notes,  and  with  not  pay- 
ing the  amount  collected.  2.  The  amount 
collected,  and  the  amount  not  collected,  are 
not  particularly  set  forth.  3.  For  not  aver- 
ring that  any  part  had  been  collected. 
4.  For  not  averring  that  a  reasonable  time 
had  elapsed  since  the  Defendant's  under- 
taking, and  that  he  had  failed  to  use  due 
diligence  in  the  collection.  To  the  second 
breach  the  Defendant  demurred,  because  it 
presented  no  cause  of  action,  the  Defend- 
ant not  being  bound,  at  all  events,  immedi- 
ately to  pay  the  sum  of  9961.  as  the  said 
breach  supposed. 

The  Defendant  also  pleaded  three  several 

?leas,  all   concluding    with    a  verification, 
'he  third  was  rejected  by    the   Court,  and 
issue     was     joined     on      the      remaining 

pleas. 
21  *The  Jury  found    a  verdict    for  the 

Plaintiff,  and  the  Court    gave   Judg- 
ment accordingly. 
The  Defendant  appealed. 
Johnson,  for  the  Appellant. 
.  Chamberlayne,  for  the  Appellee. 

August  21.  JUDGE  CABELL  delivered 
the  opinion  of  the  Court. || 

The  covenant  was,  not  to  pay  at  all 
events,  but  that  he  would  use  reasonable 
diligence  in  collecting  the  debts,  and  would 
pay  the  amount  collected,  upon  request. 
The  demurrer,  therefore,  should  have  been 
sustained,  and  Judgment  given  for  the  De- 
fendant. 

Moreover,  there  was  no  issue  joined  on 
the  second  plea,  there  being  no  replication. 
There  cannot  be  a  joinder  of  issue,  without 
a  replication,  where  the  plea  concludes 
with  a  verification. 

Judgment  to  be  reversed,  and  entered  for 
the  Appellant. 


22     *Stratton  v.  Mutual  Assurance  Society. 

AUfifUSt  1827. 
Jurisdiction— Amoant. If— Where    the  principal  sum 


out  a  replication.  Henry  v.  Ohio  River  R.  Co.. 
40  W.  Va.  234.  238.  21  S.  E.  Rep.  868,  866.  cilingr 
the  principal  case  as  authority.  To  the  same 
effect  the  princinal  case  was  cited  in  Brlfirsrs  v. 
Cook.  99  Va.  276.  88  S.  E.  Rep.  148.  and  distinfruished 
in  Douglass  v.  Central  Land  Co..  12  W.  Va.  512. 

''The  President,  and  Judge  Coalter,  absent. 

ISee  monofifraphic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
268. 
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demanded,  together  with  the  Interest,  is  of  suffi- 
cient amoant  to  give  jnrisdiction  a  Court  may 
hold  coffnizaoce  of  the  case. 

Insurance*— Motion  for  Quotas-Statute  of  Llmita- 
tlons.-On  a  motion  for  quotas  the  Act  of  Limita- 
tions does  not  apply,  because  the  Declaration  for 
insurance  is  a  sealed  instrument. 

Same -Same— Liability  of  Purchasers  on.— A  pur- 
chaser from  one  who  has  Insured  the  property,  is 
liable  for  quotas-,  upon  motion,  as  well  as  an  orig- 
inal subscriber. 

Same -Same-Obiectlons -When  to  Be  Made.— If  a 
Defendant  in  such  motion  does  not  object  that  he 
is  not  assignee,  in  tue  Inferior  Court,  it  is  too  late 
to  make  the  oblectlon  in  the  Appellate  Court. 

Same— Same.— Quotas  due  before  the  Act  of  1822.  may 
be  recovered  by  motion  before  a  sale,  under  that 

Same— Usury— Case  at  Bar— The  7%  per  cent  im- 
posed by  the  Society  to  Indemnify  them  for  the 
expenses  incurred  in  the  employment  of  collect- 
ors are  not  usury,  nor  In  the  nature  of  a  penalty, 
but  stipulated  damasres. 

Same  -Same  -Judgment— Uncertainty.— A  Judgment 
"that  the  Plalntlflf  recover  damag^es  and  expenses 
according  to  Law.  and  the  Rules  and  Regulations 
of  the  Society."  without  specifying  the  amount  or 
nature  of  the  damaifes  and  expenses,  is  erroneous 
for  uncertainty. 

This  was  an  appeal  from  the  Superior 
Court  of  the  County  of  Buckinghaic.  For 
a  full  view  of  the  case,  and  the  points 
made  in  the  argument,  it  is  only  necessary 
to  refer  to  the  following  opinions. 

Attorney  General,  for  the  Appellant. 

Daniel,  for  the  Appellee. 

August  22.     JUDGE  CARR. 

In  the  Superior  Court  of  Buckingham, 
the  Mutual  Assurance  Society,  by  their 
Principal  Agent,  made  a  motion  against 
Stratton,  assignee  and  actual  owner  of 
buildings  insured  by  Silas  Flournoy,  for 
quotas  due  from  1809  to  1822,  inclusive, 
and  a  quota  of  deficiency,  under  the  Acts 
of  1822.  On  the  trial  of  the  motion,  it  was 
agreed  by  the  parties,  that  the  General 
Laws,  as  well  as  the  Particular  Laws, 
Rules  and  Regulations  of  the  Society, 
should  be  considered  by  the  Court  as  part 
of  the  evidence  in  the  case,  and  in  case  of 
appeal,  should  be  taken  as  part  of  the 
23  case,  and  'that  the  Court  might  de^ 
cide  on  all  questions,  whether  sub- 
mitted in  the  form  of  plea  or  otherwise; 
and  this  agreement  to  be  considered  as  an 
appendage  and  part  of  the  motion,  as  well 
for  the  Court,  as  for  the  Clerk.  The  Court 
gave  Judgment  for  the  Plaintiff,  for  the 
various  quotas  claimed,  with  interest,  Ac, 
and  costs,  damages  and  expenses,  according 
to  Law,  and  the  Rules  and  Regulations  of 
the  said  Society.  From  this  Judgment, 
the  appeal  is  taken ;  and  many  objections 
to  it  have  been  raised,  and  well  argued. 

We  feel  no  doubt  as  to  the  jurisdiction  of 
the  Court.  The  interest  is  unquestionably 
a  part  of  the  matter  in  controversy. 

The  first  point  for  the  Appellant  is  the 
Statute  of  Limitations.  If  it  applied  to  the 
case,  it  would  certainly  take  in  most  of 
the  quotas  claimed.  But  in  my  judgment,  it 
does  not  apply.  The  Declaration  for  Insur- 
ance is  a  sealed  instrument;  and  this  is  the 
foundation  on  which  the  quotas  rest.  By 
the  original  Act  of  Incorporation,  the 
Society  were  to  assess,  from    time  to  time. 


The  principal  case  is  cited  with  arpproval  in  Arnold 
V.  County  Court.  38  W.  Va.  145.  18  S.  E.  Rep.  477. 

•See  monographic  note  on  Insurance,  Fire  and 
Marine"  appended  to  Mut.,  etc.,  Soc.  v.  Holt.  29Gratt. 
613. 

The  principal  case  is  cited  in  Campbell  v.  Shields, 
6  Leigh  522. 


such  quotas  as  tlie  state  of  the  funds  might 
require.  But  by  the  Act  of  1809,  it  was 
declared,  that  no  quotas  should  thereafter 
be  assessed  on  the  members,  but  that  the 
General  Meeting,  or  Standing  Committee, 
should  be  authorised  to  require  the  mem- 
bers to  pay  annually  such  part  of  the 
premium,  as  they  may  deem  proper,  not  ex- 
ceeding, for  the  town  subscribers,  one  fifth 
of  the  premium,  nor  for  the  country  sub- 
scribers, one  seventh.  In  execution  of  this 
Law,  the  Rules  and  Regulations  of  the 
Society  (which  are  its  Laws,  and  bindinj? 
on  all  its  members)  have  fixed  the  rate  of 
the  town  subscribers  at  one  fifth,  and  of 
the  country  subscribers,  at  one  seventh, 
of  the  premium.  The  quota  thus  founded  on 
the  Declaration,  and  fixed  by  the  Laws,  is 
not  a  subject  for  the  application  of  the 
Statute  of  Limitations. 

The  next  objection  is,  that  one  who  takes 
the  property  by  assignment  from  the  origi- 
nal subscriber,  is  not  liable  by  motion.     To 
ascertain  this,  we  must  look  at  the  na- 

24  ture  of  *the  institution  and  the  Laws 
creating  and  regulating  it.  The  fun- 
damental principle  of  the  Society  is  mutual 
assurance  and  mutual  risque.  Every  mem- 
ber is^he  insurer  of  every  other,  and  has 
every  other  bound  to  insure  him.  To  raise 
a  fund  for  the  losses  which  should  occar, 
each  member  is  bound  upon  declaring,  to 
pay  such  premium  as  should  be  fixed,  upon 
the  property  insured.  As  it  was  foreseen, 
that  future  requisitions  would  be  necessary, 
it  was  enacted,  that  each  member  should 
be  bound  to  pay  such  quotas  as  might 
afterwards  be  called  for  by  the  proper 
authority.  It  was  foreseen  also,  that  the 
property  insured  would  be  constantly  pass- 
ing from  hand  to  hand,  by  sale,  mortgage, 
Ac.  To  meet  this  state  of  things,  the  Law 
enacts,  that  in  everv  sale,  mortgage  or 
other  transfer  of  property  insured,  the  pur- 
chaser or  mortgagee  shall  be  considered  as 
a  subscriber  in  the  room  of  the  original: 
thus  making  him,  to  all  intents  and  pur- 
poses, a  member  of  the  Corporation,  en- 
titled to  all  the  advantages,  and  subject  to 
all  the  burthens,  of  every  other  member. 
The  power  of  the  Legislature  to  do  this, 
has  not  been  denied ;  and  it  will  be  seen 
at  a  glance,  that  without  such  a  provision, 
the  Society  could  never  have  gotten  on. 
The  original  Act,  which  contained  this 
provision,  did  not  subject  the  members  to 
a  recovery  by  motion ;  but  it  was  soon 
found,  that  this  summary  remedy  was  nec- 
essary; and  an  Act  passed,  stating,  that 
whereas  the  Mutual  Assurance  Society  was 
bound  to  make  immediate  reparation  to 
those  who  might  meet  with  loss  by  fire,  and 
it  was  therefore  just  and  expedient,  that 
the  said  Society  should  be  enabled  to  re- 
cover immediately  of  the  delinquent  sub- 
scribers or  members,  the  premiums  and 
quotas  ^hich  might  be  due  from  them; 
therefore  it  was  enacted,  that  the  said 
Mutual  Assurance  Society  should  have  full 
power  to  recover  the  whole  or  any  part  of 
such  premiums  or  quotas,  as  were  or  might 
become  due  from  any  delinquent  subscriber 
or  member,  &c,  on  motion  and  ten  days 
notice;    saving      to    any    person,    against 

whom       such      motion       might      be 

25  *made,  the    right  of  a  trial  by  Jury, 
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if  be  should  desire  it.  The  next  sec- 
tion gives  to  any  person,  whose  property 
has  been,  or  may  be,  insured,  the  same 
remedy  against  the  Society.  Now,  upon 
what  principle  of  construction  can  it  be 
contended,  that  the  assignee  of  property  in- 
sured, is  not  equally  liable  to  this  motion, 
with  the  original  subscriber?  The  former 
Act  made  him  a  member.  It  is  agreed  on 
all  hands,  that  before*  the  remedy  by  mo- 
tion was  given,  he  stood  on  the  same 
ground  with  the  other  members:  that  the 
property  in  his  hands  was  liable:  that  he 
might  have  been  sued  and  made  personally 
liable.  Then  comes  the  last  Act,  and  sub- 
jects every  delinquent  subscriber  or  mem- 
ber, to  a  recovery  by  motion.  It  cannot  be 
denied,  that  the  words  of  the'  Act  embrace 
him.  Does  not  the  spirit  also?  He  has 
the  same  advantages,  the  same  rights, 
with  any  other  member.  His  property  is 
insured.  If  destroyed  by  fire,  he  could  re- 
cover of  the  Society  by  motion.  Ought  he 
not  to  be  subject  to  ihe  same  remedy? 
Would  it  not  violate  the  fundamental  prin- 
ciple of  association,  (the  mutual  and  equal 
risque  and  liability  of  every  member,)  that 
a  portion  of  them  should  be  liable  to  this 
summary  remedy,  and  others  exempt  from 
it?  That  his  case  was  tried  by  the  Court, 
he  cannot  object ;  for,  the  trial  by  Jury 
was  expressly  reserved  to  him,  if  he  had 
desired  it.  The  case  of  Greenhow  v.  Bar- 
ton, 1  Munf.  590,  was  mentioned;  but  that 
was  a  case  of  a  divided  Court.  Neither  was 
it  like  this;  for  there,  the  property 
was  never  insured,  as  no  premium  had 
been  paid;  and  it  will  be  seen,  that  Judge 
Roane  places  his  objection  to  the  liability 
by  motion,  principally  on  that  ground. 
Upon  the  best  consideration  I  have  been 
able  to  give  the  subject,  I  am  satisfied  that 
the  Defendant  here  was  liable  to  the  mo- 
tion. 

It  was  next  objected,  that  there  was  no 
re-valuation.  This,  however,  did  not  seem 
to  be  relied  on  ;  and  properly,  for  it  cannot 
affect  the  motion,  either  on  the  reason  of 
the  case,  or  on  the  express  Regulations 
26  of  the  Society,  p.  22  *scc.  13,  to  which 
the  Defendant,  with  the  other  mem- 
bers, was  a  party. 

It  was  objected  also,  that  it  does  not  ap- 
pear that  the  Defendant  was  assignee  of 
the  property  insured.  This  was  an  after- 
thought. The  Defendant  received  a  notice, 
that  the  motion  would  be  made  against 
him  as  assignee,  and  actual  owner,  ot 
buildings  insured  by  Flournoy.  He  ap- 
peared to  that  notice  and  defended  himself 
on  various  grounds;  but  never  objected, 
that  he  was  not  assignee.  So  far  from  it, 
indeed,  that  his  whole  defence  was  predi- 
cated upon  the  admission  of  the  fact  that 
he  was  assignee.  After  this,  it  is  too  late, 
in  the  Appellate  Court,  to  object  that  there 
was  no  proof  of  that  fact.  But,  in  truth, 
it  is  proved,  as  appears  by  the  complete 
record  brought  up  by  order   of  this    Court. 

Another  objection  is,  that  no  sale  has 
taken  place  under  the  Act  of  1822,  and  un- 
til that,  there  could  be  no  motion  against 
the  country  subscribers.  This  objection, 
so  far  as  it  applies  to  quotas  due  before  the 
Act  of  1822,  is  founded  on  a  clear  misap- 
prehension of  that  Law.     Its  object  was  to 


abolish  the  Country  Branch  of  the  Society. 
But  justice  required,  that  such  abolition 
should  not  leave  the  Society  chargeable 
with  any  of  the  debts  of  that  Branch,  with- 
out adequate  funds  to  meet  them.  The  Act. 
therefore  directs,  that  the  Principal  Agent 
shall  assess  a  repartition  on  all  the  mem- 
bers of  the  Couiitry  Branch,  agreeably  to 
the  provisions  of  the  Acts  concerning  the 
M.  A.  Society,  sufficient  to  pay  all  lawful 
demands  against  the  Principal  Agent  as 
such,  or  against  the  Society :  But  such 
repartition  shall  not  be  made  or  exacted, 
until  it  shall  be  found  that  after  selling 
all  property,  and  estimating  all  dues  up  to 
this  time,  which  belong  to  the  said  Country 
Branch,  there  is  a  deficiency  in  the  funds 
to  meet  their  engagements  and  pay  their 
debts;  nor  then,  but  by  the  direction,  and 
under  the  control,  of  the  Standing  Com- 
mittee. If  there  were  nothing  more  in  the 
Law,  this  clause  shows  clearly,  that  it  did 
not  intend  to  suspend,  or  to  touch,  the 

27  right  of  the  Society    to    *coerce    the 
payment     of     quotas    already     due. 

For,  it  considers  these  as  forming  a  part  of 
the  actual  funds  of  the  Country  Branch 
directing  the  Agent  to  sell  the  property, 
and  estimate  all  dues  up  to  this  time, 
belonging  to  the  said  Branch:  and  it  is 
only  when  the  fund  thus  made  up  shall  be 
found  deficient,  that  a  repartition  is  to  be 
made.  A  contrary  construction  would  im- 
pute to  the  Legislature  the  singular  and 
gross  injustice  of  holding  out  a  premium 
to  delinquency,  toy  placing  the  subscrib- 
ers who  had  failed  to  pay  up  their  quotas, 
on  a  better  footing  than  those  who  had 
paid.  But,  the  next  section  of  the  Law 
says,  in  express  words,  **that  the  members 
of  the  Country  Branch,  after  complying  with 
the  requisitions  heretofore  and  herein  im- 
posed, shall  be  released  from  all  further 
responsibility,'*  &c.  It  is  most  clear,  then, 
that  it  is  to  the  repartition  or  quota  of  de- 
ficiency only,  that  the  Act  of  1822  applies, 
leaving  former  requisitions  untouched,  or 
rather  directing  a  compliance  with  them, 
before  the  members  can  be  released.  By 
a  copy  from  the  records  of  the  M.  A.  So- 
ciety, duly  certified,  it  will  be  seen,  that 
the  Defendant  Stratton,  as  assignee  of 
Flournoy,  owes  for  quotas  growing  due  from 
1809,  to  1822,  inclusive,  $73  60  cents,  and 
for  the  quota  of  deficiency  S6  60  cents  only. 
This  last  sum  is  all  that  can  be  affected  by 
the  question,  whether  the  sale  and  settle- 
ment, directed  by  the  Act  of  1822,  took  place 
before  the  repartition  was  assessed.  We 
find,  in  the  record,  a  copy  duly  certified 
from  the  records  of  the  M.  A.  Society,  held 
August  13,  1822.  ^^The  Principal  Agent 
laid  before  the  Committee  an  estimate  of 
the  funds  and  debts  due  from  the  Country 
Branch;  upon  examination  whereof  and  due 
consideration  of  the  subject,  the  Standing 
Committee  are  of  opinion,  that  in  order 
to  carry  into  effect  the  provisions  of  the 
second  section  of  the  Act  passed  on  the  4th 
of  March  1822,  entitled  **An  Act  to  abolish 
the  Country  Branch  of  the  M.  A.  Society," 
it  will  be  necessary  to  assess  on  all  the 
members  of  the  Country  Branch,  a  quota 
of  20   cents   on  every    dollar   of    the 

28  ^amount  of  premium  assessed    on  the 
property     of    the    said      members." 
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Then  follows  a  resolution  requiring  the  said 
quota  to  be  paid.  At  a  subsequent  date, 
the  Standing  Committee  adopt  a  Preamble 
and  Resolutions,  stating,  that  as  doubts 
had  been  entertained  whether,  previous 
to  the  order  requiring  the  quota  of  defi- 
ciency, all  the  property  of  the  said  Society 
had  been  sold,  and  the  proceeds  estimated 
in  the  funds  of  the  Society:  ^^Resolved, 
that  it  be  certified  to  those  whom  it  may 
concern,  that  all  property  belonging  to  the 
said  Country  Branch,  had  been  sold  pre- 
vious to  the  said  13th  of  August,  1822,  and 
that  the  proceeds  of  the  sale  of  the  same, 
together  with  all  dues,  up  to  that  time, 
were  estimated  in  the  funds  of  the  said 
Country  Branch,  to  meet  their  engagements, 
and  pay  their  debts.'*  It  seems  to  me,  that 
under  the  L/aws  regulating  this  Society, 
their  own  Rules  and  Regulations,  and  the 
Declarations  signed  and  sealed  by  each 
member,  these  extracts  from  their  records 
sufficiently  show,  that  the  sale  and  settle- 
ment, directed  by  the  Act  of  1822,  had 
been  made  before  the  repartition ;  and  that 
the  Defendant  Stratton  is  bound  for  this 
quota  of  deficiency,  as  well  as  the  other 
quotas.  See  Korn  v.  M.  A.  Society,  6 
Cranch*s  Rep.  192,  and  Currie-s  adm*r 
V.  M.  A.  Society,  4  Hen.  &  Munf.  315,  for 
the  general  principles  applicable  to  this 
Corporation. 

Another  exception  taken,  is,  to  that 
Law  of  the  Society,  which  enacts,  that  the 
members  who,  by  failing  to  pay,  shall 
render  it  necessary  to  coerce  the  payment 
of  premium  or  quota  by  recourse  to  legal 
proceedings,  shall,  to  indemnify  the  So- 
ciety for  expenses  necessarily  incurred  in 
the  employment  of  collectors,  pay  7K  per 
cent,  on  the  premium  or  quota,  and  in- 
terest due.  This  was  said  to  be  usury. 
But,  it  does  not  seem  to  me  to  have  a 
single  feature  of  usury  about  it.  The 
debtor  may  always  relieve,  himself  by  pay- 
ing up  what  is  due,  before  the  Society  have 
been  obliged  by  his  delinquency  to  incur 
the  expense  and  trouble  of  a  legal  proceed- 
ing. Neither  is  this  a  penalty,  against 
29  which  *even  Equity  would  relieve. 
It  is  stipulated  damages.  The 
members  of  the  Society,  who  made  this 
L/aw,  (and  the  Defendant  among  them,) 
knowing,  that  in  every  case  where  money 
was  to  be  collected,  persons  must  be  em- 
ployed and  paid,  and  thinking  it  just  that 
this  payment  should  come,  rather  from  the 
delinquent,  than  from  the  general  fund, 
have  agreed  in  General  Meeting,  that  when- 
ever any  one  of  them  should  be  in  default, 
and  collections  had  to  be  coerced,  he  should 
pay  up  this  7H  V^^  cent,  to  meet  the  expense. 
It  is  their  own  estimate  of  the  damages, 
and  is  surely  binding  on  themselves.  This 
must  have  been  the  opinion  of  this  Court 
in  Greenhow  v.  Buck,  5  Munf.  263;  for 
there,  after  reversing  the  Judgment  of  the 
Court  below,  they  enter  Judgment  for  the 
sum  claimed,  with  interest,  together  with 
7}i  per  cent,  damages  on  the  principal  and 
interest,  and  the  costs. 

With  respect  to  this  7}4  per  cent,  another 
objection,  (not  taken  in  the  Court  below, 
nor  in  the  argument  here,)  has  occurred  to  a 
brother  Judge.  It  is,  that  these  damages 
being  imposed  by  a  L/aw  of  the  Corporation, 


cannot  be  recovered  by  motion.  The  Act 
of  Assembly  gives  the  remedy  by  motion, 
to  recover  the  premiums,  quotas,  &c.  due 
from  subscribers.  This  7}4  per  cent,  is  a 
mere  accessary,  an  appendage  to  that,  to 
reimburse  to  the  Corporation  the  expenses, 
incurred  in  making  the  motion,  and  collect- 
ing the  money  from  the  delinquent  sub- 
scriber. It  is  a  part  of  the  costs  of  the 
proceeding,  which  the  subscribers  have 
agreed  among  themselves  that  each  shall 
pay,  whenever  his  delinquency  makes  it 
necessary  for  the  Society  to  resort  to  a 
motion.  The  expenses  which  this  7}4  per 
cent,  was  intended  to  meet,  growing  out 
of  the  motion,  the  members  must  of  neces* 
sity  have  meant,  that  it  should  be  recov- 
ered at  the  same  time,  and  by  the  same- 
motion,  with  the  premium  or  quota.  They^ 
never  could  have  intended,  that  the  motion 
should  be  made,  and  the  premuim  or 
quota,  with  its  interest  recovered;  and  then, 
that  a  distinct  action  should  be  brought, 
and  a  new  set  of  costs  incurred,  to  re- 
30  cover  this  *7}4  per  cent,  which,  in 
nineteen  cases  out  of  twenty,  would 
not  exceed  $10;  and  the  costs  of  which 
recovery,  would  generally  equal,  if  not 
overgo,  the  sum  demanded.  To  say,  then, 
that  this  7H  per  cent,  shall  not  be  recovered 
in  the  motion,  would  be  to  defeat  the 
L/aw  of  the  Corporation  and  the  justice 
of  the  case.  These  were,  probably,  some 
of  the  considerations,  which  induced  this 
Court,  in  the  case  of  Greenhow  v.  Buck,  (be- 
fore referred  to.)  to  give  Judgment  for  the 
73^  per  cent,  on  the  motion.  The  reasons 
of  the  Court  are  not  given  in  that  case ;  but, 
when  they  (after  reversing  the  Judgment  of 
the  Court  below,)  enter  Judgment  for  the 
quotas  claimed,  with  interest,  '^together 
with  7yi  per  cent,  damages  on  said  princi- 
pal and  interest,"  we  cannot  but  con- 
clude, that  the  power  of  the  Court  to 
award  these  damages  on  motion,  was  con- 
sidered, and  decided  on  by  them.  This, 
then,  is  clear  authority;  and  concurring 
with  the  justice  of  the  case,  I  cheerfully 
follow  it. 

The  last  obiection  to  be  considered,  and,, 
in  my  opinion,  the  most  serious,  is,  that 
the  Judgment  of  the  Court  below  is  void 
for  uncertainty.  The  Judgment  is,  that 
the  Plaintiff  recover  against  the  Defend- 
ant, the  several  sums  claimed  as  quotas, 
with  interest  till  payment,  with  costs,  dam- 
ages and  expenses,  according  to  Law  and 
the  Rules  and  Regulations  of  the  Society; 
thus  leaving  it  to  the  Clerk  to  ascertain 
those  damages.  I  have  examined  all  the 
Books  within  my  reach,  to  find  some  cer* 
tain  authority  on  this  point,  but  have 
failed.  The  general  rule  seems  to  be,  that 
the  Judgment,  being  the  voice  of  the  L.aw 
pronounced  by  the  Court  on  the  matter  in 
controversy,  should  be  so  certain  as  to  leave 
nothing  doubtful  or  ucsettled.  The  Judg- 
ment with  us  is  never  given  for  a  sum  cer- 
tain, as  costs;  but  for  costs  according  to 
Law.  This  is  considered  as  suff.ciently 
certain,  because  the  Law  is  certain  and 
fixed ;  and  yet  the  Clerk  may,  in  his  taxa- 
tion, mistake  the  Law.  By  analogy  to  this 
practice,  it  did  seem  to  me,  that  the  Judg- 
ment here  might  be  sustained.  The  Law 
of   the    Society   giving   the   7}^    per  cent. 
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damages,  is   just   as   certain    as  the 

31  ^General  Law  of  costs ;  and  that  Law, 
by  the  express  agreement  of  the  par- 
ties, is  made  a  part  of  the  record.  The 
agreement  says,  *4t  shall  be  an  appendage 
and  part  of  the  case,  as  well  for  the  Court 
as  for  the  Clerk."  There  seems  to  me  no 
more  uncertainty  here,  than  in  all  other 
Judgments  as  to  costs.  Nor  can  I  conceive, 
why  the  agreement  should  have  named  the 
Clerk,  but  with  a  view  to  enable  him  to  ^x 
the  damages  by  this  document,  this  Law. 
This  was  my  own  idea;  but,  as  my 
brethren  di£Fer  with  me,  and  think  that  it 
might  be  a  dangerous  precedent,  to  relax, 
even  thus  far,  the  strictness  which,  it 
seems  to  them,  has  hitherto  prevailed  in 
Judgments,  I  acquiesce  in  their  opinions, 
that  the  Judgment,  for  this  error,  must  be 
reversed,  so  far  as  relates  to  the  damages; 
and  this  Court,  proceeding  to  give  such 
Judgment  as  the  Court  below  ought  to  have 
given,  &c. ;  the  Appellee,  as  the  party  sub- 
stantially succeeding,  to  have  costs. 

JUDGEGREEN. 

The  agreement  in  this  case  does  not 
amount  to  an  exception  to  the  Judgment  of 
the  Court,  upon  the  whole  of  the  proofs 
submitted  upon  the  motion.  It  states  cer- 
tain specific  grounds  of  defence,  and  agrees 
to  so  much  of  the  evidence  as  relates  to  thone 
particular  objections.  This  precludes  any 
objection  to  the  want  of  evidence,  as  to 
any  other  matter,  which  was  necessary  to 
justify  the  Judgment;  all  of  which  must 
be  presumed  to  have  been  given,  unless 
the  contrary  appeared  by  an  exception 
This  repels  the  objection  taken  at  the  bar, 
that  it  does  not  appear  upon  the  proofs  in 
record,  that  Stratton  was  the  assignee  of  the 
original  owner,  who  insured  the  property. 
The  Judgment  is  founded  on  the  supposi- 
tion of  that  fact ;  and  no  exception  being 
taken  on  that  ground,  it  must  be  supposed 
to  have  been  duly  proved. 

I  concur    in     the   views    already     taken 

of  the  other  points  made   in  the  ,  argument 

of  the  cause;  but,  I  think  the  Judgment  is 

erroneous     for   its     uncertainty.     It 

32  directs,  that    the    *PlajntiflF   recover 
damages  and    expenses,  according  to 

Law,  and  the  Rules  and  Regulations  of 
the  Society,  without  specifying  the  amount 
or  nature  of  the  damages  and  expenses. 
The  Judgment,  with  us,  is  always  for  costs 
generally,  without  specifying  the  amount, 
contrary  to  the  practice  in  England.  Ber- 
nard V.  Scott,  3  Rand.  526;  Tidd*s  Practice, 
389.  There  is  no  uncertainty  or  incon- 
venience in  this,  as  the*  fee  books  and 
process,  which  ascertain  the  amount  of  the 
costs,  are  records  of  the  Court.  So,  the  dam- 
ages awarded  on  appeals,  are  ascertained 
by  the  General  Laws;  and  Judgment  is 
given  for  them  generally.  But  there  is 
no  criterion,  by  which  to  ascertain  the  ex- 
penses and  damages,  allowed  by  the  Rules 
and  Regulations  of  a  private  Corporation, 
without  resorting  to  extraneous  proofs. 

If  the  7^  per  cent,  imposed  as  a  penalty 
on  the  members  of  the  Society,  for  the  pur- 
pose of  compensating  the  Society  for  the 
damages  and  expenses  incurred  in  prosecut- 
ing a  suit  for  the  recovery  of  what  may  be 
due  from  a  member,  had  been  estimated, 
and  the  amount  specified  in  the  Judgment, 


I  should  have  thoucrht  the  Judgment  erro- 
neous in  that  particular;  this  penalty,  being 
imposed,  not  by  Act  of  Assembly,  but  by  a 
Bye-Law  of  the  Corporation,  which  can 
only  be  recovered  by  action.  The  summary 
remedy,  given  by  the  Act  of  Assembly,  cai> 
only  be  resorted  to,  to  the  extent  thereby 
allowed  for  the  recovery  of  the  premiums 
and  quotas  and  interest  thereon.  In  the 
case  of  Greenhow  v.  Buck,  5  Munf.  263„  the 
Court  gave  Judgment  for  the  7J^  per  cent.  ; 
but  this  question  was  not  stirred,  and  prob- 
ably passed  without  observation;  and  I 
cannot,  therefore,  consider  it  as  an  author- 
ity upon  that  point. 

The  Judgment  should  be  reversed,  and 
entered  verbatim  as  it  is,  leaving  out  the 
words,  * 'damages  and  expenses  according 
to  Law,  and  the  Rules  and  Regulations 
of  the  Society." 

JUDGE  CABELL  concurred  with  JUDGE 
CARR,  as  to  the  merits  of  the  case,  but 
was  of  opinion  that  the  Judgment  should 
be  reversed  for  uncertainty  as  to  the  dam- 
ages. 


33  *^Smith  v.  Jones. 

October.  1827. 

Coort  of  Probate— Ponctlon  as  to  Facta.*— A  Court  of 
Probate  occupies  tbe  place  of  a  Jury  as  to  facts, 
and  ouffbt  to  find  all  proper  inferences  from  lacts 
proved. 

Same— Admission  of  Will  to  Record— Time  to  Procure 
Evidence. -Where  tbe  Court  refuses  to  admit  a 
Will  to  record,  on  tbe  ground  of  a  defect  of  testi- 
mony, and  it  appears  before  tbem.  tbattbe  desired 
evidence  may  probably  be  procured,  if  time  1» 
allowed  tbey  ousrbt  to  allow  sucb  further  time, 
even  altboufirb  tbey  may  have  propounced  Judsr- 
ment,  and  while  the  Judsrment  is  still  in  their 
power. 

Same— Will  of  Realty— Evidence.- What  evidence  is- 
sufllcient  to  sustain  a  Will  of  Real  Estate. 

Appeal  from  the  Superior  Court  of  Law 
for  Henrico  County,  where  a  Writing,  pur- 
porting to  be  the  Will  of  Jessee  Smith,  de- 
ceased,  was  offered  for  probate  by  Lucy 
Smith,  the  widow  of  the  deceased.  The 
paper  w!»s  deemed  by  the  Court  insufficient 
as  a  Will  of  real  estate,  but  ordered  to  be 
recorded  as  a  Will  of  personal  estate.  Both 
parties  appealed  from  this  decision ;  the 
widow,  because  the  Will  was  rejected  as  to 
the  real  estate ;  and  Samuel  Jor  es,  because 
the  Will  was  ordered  to  be  recorded  as 
to  the  personal  estate. 

The  circumstances  are  sufficiently  de- 
tailed in  the  following  opinion. 

Forbes,  and  Wickham,  for  the  Appellant 
Smith. 

Scott,  for  theAppellee  Jones. 

October  17.  JUDGE  CARR  delivered  the 
opinion  of    the  Court. t 

This  is  a  contest  about  the  due  execution 
of  a  Will  before  the  Court  of  Probate. 
The  Court  below  decided,  that  tbe  writing 
was  not  executed    as  a  Will  of  real    estate. 


*Court  of  Probate— Ponctlon  as  to  Facts.— A  court 
of  probate  occupies  the  place  of  a  jury  as  to  ques- 
tions of  fact,  and  its  province  is,  like  that  of  a  jury 
to  draw  all  just  inferences  from  tbe  evidence.  Nock 
V.  Nock,  10  GratL  t06.citinir  principal  case:  Boyd 
Cook.  3  Leifsrh  82:  Dudley  v.  Dudley,  8  Leisrh  436: 
Clarke  v.  Dunnavant,  10  Leigrb  13.  as  authority. 
See  the  principal  case  also  cited  in  Dudley  v.  Dud- 
ley. 8  Leifirh  440.  441,  447,  448:  Duff  v.  Duff.  3  Leisrh 
B29:  Clarke  v.  Dunnavant.  10  Leisrh  88.  84;  Strudi- 
vant  V.  Birchett,  lOGratt  89.  108. 

See  flrenerally.  monographic  note  on  "Wills"  ap- 
pended to  Hufirhes  v.  Husrbes.  2  Munf.  209. 

t  Judges  Green  and  Co  alter,  absent. 
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according   to  the    Act    of    Assembly,    and 

therefore,  refused    to  record    the  same,    as 

such ;  but  ordered,  that  the  said  writ- 

34  iDg:*oe  recorded  as  a  Will  of  personal 
property.     From  this  Judgment,  both 

parties  appealed. 

Our  Statute  directs,  that  **such  last  Will 
be  signed  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  direction  ; 
and  moreover,  if  not  wholly  written  by 
himself,  be  attested  by  two  or  more  wit- 
nesses in  his  presence."  To  the  Will  be- 
fore us,  as  first  published,  there  are  two 
subscribing  witnesses,  L/awrence  Pender- 
gast  and  Elizabeth  Jones.  Mrs.  Jones 
proves,  that  the  testator  asked  his  wife  to 
get  the  paper:  that  she  read  ft  to  him :  that 
this  was  before  signing :  that  the  testator 
said  it  was  his  Will,  but  he  could  not  write 
at  that  time;  that  Pendergast  put  the  name 
and  mark  of  the  testator  to  the  Will,  and 
then  put  his  own  name,  and  took  hold  of 
the  witness's  hand  made  her  mark,  (she 
being  illiterate. )  The  Will,  as  exhibited, 
shows  the  name  and  mark  of  the  testator 
signed  to  it,  and  the  name  of  Pendergast, 
with  the  name  and  mark  of  Elizabeth 
Jones,  as  susbcribing  witnesses. 

Pendergast  is  not  produced.  If  he  had 
been  examined,  and  his  evidence  had 
agreed  with  that  of  Mrs.  Jones,  we  should 
have  had  no  doubt,  that  a  Court.of  Probate 
ought  to  have  admitted  the  paper  to  record 
as  a  Will  of  lands;  for,  the  record  showing 
the  fact  that  the  testator  could  not  write, 
being  paralytic,  and  that  he  was  in  posses- 
sion of  his  understanding,  we  think  the 
evidence  of  these  subscribing  witnesses 
would  have  proved  circumstances,  from 
which  a  Court  of  Probate  ought  to  have 
concluded,  that  the  Will  was  signed  by 
Pendergast  for  the  testator,  ^4n  his  pres- 
ence and  by  his  direction,  and  moreover, 
was  attested  by  two  witnesses  in  his  pres- 
ence." We  do  not  mean  to  say,  that  the 
facts  deposed  to  by  Mrs.  Jones,  would, 
if  found  in  a  special  verdict,  authorise  a 
Court  acting  upon  it,  to  say  that  the  testa- 
tor's name  was  signed  by  his  direction. 
The  Court  in  that  case  could  infer  noth- 
ing. The  actual  fact  must  be  found;  and 
that  was  the  case  in  Burwell  v.  Corbin,  1 
Rand.  131.  The  Court  there  was  acting  on 
a  special  verdict.    But,    we  consider 

35  that  a  Courn  of  Probate  occupies  "the 
place  of  a  Jury  as  to  facts,  and  that  a 

Jury  ought,    from  such    evidence,    to  have 
found  the  Will  duly  executed. 

In  the  case  of  Bond  and  Wife  v.  Seawell, 
3  Burr.  1773,  it  was  agreed,  that  the  facts 
should  be  put  into  the  form  of  a  special 
verdict,  for  the  Judgment  of  the  Court. 
It  appeared,  that  the  testator  made  his 
Will,  consisting  of  two  sheets  of  paper, 
and  signed  his  name  at  the  bottom  of  each 
page.  He  also  made  a  Codicil  upon  a  sin- 
gle sheet.  All  was  in  his  own  hand-writ- 
ing, (which,  by  the  way,  has  not  the  effect 
in  England  that  it  has  with  us.)  He 
called  in  one  Harding,  showed  him  both 
sheets,  and  his  signature  to  every  page, 
and  told  him  that  was  his  Will.  He  also 
showed  him  the  Codicil,  and  desired  him 
to  attest  both ;  which  he  did,  and  then  left 
the  room.  Vaughan  and  Leyland  came  in 
immediately    after.     The    testator   showed 


them  the  Codicil  and  the  last  sheet  of  the 
Will,  and  sealed  both,  before  them.  He 
took  each  of  them  up,  and  delivered  them 
as  his  Act  and  Deed.  These  witnesses 
attested  the  same  in  the  testator's  presence ; 
but  never  saw  the  first  sheet  of  the  Will, 
nor  was  that  sheet  produced  to  them ;  nor 
was  the  same  or  any  other  paper,  on  the 
table.  Both  the  sheets  of  .the  Will  was 
found  with  the  Codicil,  in  the  testator's 
bureau,  after  his  death,  all  wrapped  up  in 
one  piece  of  paper;  but,  the  two  sheets  of 
the  Will  were  not  pinned  together.  On 
this  case,  there  were  three  arguments;  one, 
before  all  the  Judges.  Lord  Mansfield  de- 
livered the  result.  He  said,  that  **the  case, 
as  it  now  stands,  turns  only  upon  the 
solemnity  of  the  execution ;  and  that  it  had 
occurred  to  the  Judges,  that  the  way  in 
which  the  parties  had  put  the  case,  does 
not  go  to  the  whole  merits;  because,  if  the 
first  sheet  was  in  the  room,  at  the  time 
when  the  latter  sheet  was  executed  and 
attested,  there  would  remain  no  doubt  of  its 
being  a  good  Will,  and  a  good  Attestation 
of  the  whole  Will.  But,  if  the  first  sheet 
were  not  then  in  the  room,  a  doubt  might 
arise,    whether  it  was   or  was   not   a  good 

attestation  as  to  the  real  estate; 
36       *a  doubt  about  which  the  Judges  have 

neither  given,  nor  formed,  any  opin- 
ion. We'ar^of  opinion,  that  the  due  execu- 
tion of  this  Will  cannot  be  come  at,  in  the 
method  wherein  the  matter  is  now  put. 

^  ^If  this  be  considered  as  a  special  verdict, 
we  think  it  is  detectivly  found  as  to  the 
point  6f  the  legal  execution  of  the  Will. 
Every  presumption  ought  to  be  made  by  a 
Jury  in  favor  of  such  a  Will,  when  there  is 
no  doubt  of  the  testator's  intention.  It  is 
not  necessary,  that  the  witnesses  should 
attest  in  the  presence  of  each  other;  or 
that  the  testator  should  declare  the  instru- 
ment be  executed,  to  be  his  Will ;  or  that 
the  witnesses  should  attest  every  page, 
folio,  or  sheet ;  or  that  they  should  know 
the  contents;  or  that  each  folio,  page  or 
sheet  should  be  particularly  shown  to  them. 
This  has  been  settled.  Bat  the  fact, 
whether  the  first  sheet  of  his  Will  was  in  the 
room  or  not,  at  the  time  of  executing  and 
attesting  the  latter,  may  be  material  to  be 
known.  If  it  was,  the  Jury  ought  to  find 
for  the  Will  generally ;  and  they  ought  to 
find  all  things  favorable  to  the  Will.  If  it 
be  doubtful,  whether  the  first  sheet  was 
then  in  the  room  or  not,  we  all  think  the 
circumstances  sufficient  to  presume  that 
it  was  in  the  room;  and  that  the  Jury 
ought  to  be  so  dflrected.  But,"  (he  adds,) 
^^upon  a  special  verdict  nothing  can  be 
presumed.  We  are,  therefore,  all  of  opin- 
ion, that  it  ought  to  be  tried  over  again," 
&c.  This  is  high  authority,  and  lays  down 
very  clearly  the  distinction  between  the 
powers  of  Jury,  trying  evidence,  and  of  a 
Court  acting  on  a  special  verdict.  It  shows, 
too,  in  a  strong  point  of  view,  how  carefol 
the  Court  is  in  such  cases,  where  a  Will, 
the  last  and  most  solemn  act  of  a  man's 
life,  is  involved,  to  put  the  case  in  such  a 
shape,  as  to  enable  them  to  come  at  the 
whole  merits.  The  cases  of  Hands  v. 
James,  Com.  Rep.  531,  and  Croft  v.  Pawlet, 
2  Stra.  1109,  show  the  power  and  province 
of  Juries,  in  cases  of   this    kind.     We    re* 
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peat,  that  we   think  the    Court  of   Probate 

has  the  same  power.     All  this  la  said  upon 

the     hypothesis      that     Pendergast       bad 

proved     the    same   facta   with    Mrs. 

37  ^Jonea;  but    he  was    not    examined. 
We  think  that   if  it  had   been  proved 

to  the  Court,  that  he  was  dead,  or  that  he 
was  beyond  the  process  of  the  Court  and 
the  power  of  the  party,  that  the  Court 
might  have  resorted  to  secondary  evidence, 
and  that  the  proof  of  Pendergast' s  hand 
writing,  together  with  the  evidence  of 
Mrs.  Jones,  would,  in  that  case,  have  au- 
thorised the  Court  to  admit  the  Will  to 
record  as  a  Will  of  lands.  It  was  proved 
that  Pendergast  was  an  itinerant  unsettled 
man :  that  he  lived  in  Henrico,  when  the 
Will  was  executed,  and  removed  after- 
wards to  Augusta,  and  after  the  Court 
had  pronounced  its  opinion  but  during  the 
same  term,  the  party  seeking  probate  of 
the  Will,  offered  proof  to  the  Court,  that  a 
Subpoena  had  been  sent  to  Augusta,  for 
Pendergast,  and  also  the  Affidavit  of  a 
Mr.  Todd,  that  he  had  been  to  Campbell, 
where  Pendergast  lived  in  1821,  and  was 
told  there,  that  Pendergast  had  removed 
to  Alabama.  Now,  though  this  evidence 
was  not  such,  as  to  authorise  the  Court  to 
act  upon  the  case  at  once,  as  if  Pendergast 
was  beyond  the  power  of  the  party ;  yet 
we  think  it  was  such  as  laid  a  very  strong 
ground  for  the  belief  that  the  fact  would 
turn  out  to  be  so:  and  that  the  Court  ought, 
tinder  such  circumstances,  to  have  recalled 
its  decision,  the  cause  being  perfectly 
within  its  power,  and  to  have  continued 
the  cause,  to  give  the  party  an  opportunity 
to  prove  that  Pendergast  had  actually  re- 
moved from  the  State. 

If  it  be  objected,  that  such  a  course  would 
be  dangerous,  as  giving  the  party  an  op- 
portunity to  accomodate  his  evidence  to  the 
opinion  pronounced,  we  answer,  that  a 
Judge  pjust  in  such  cases  be  allowed  con- 
siderable latitude  of  discretion :  but  that 
still  he  must  exercise  it  soundly,  and  we 
must  judge  of  this  soundness.  We  do  not 
think  this  one  of  the  cases,  in  which  there 
was  danger*  of  subornation  .from  a  con- 
tinuance. 

If  it  be  further  objected,  that    there   was 

no  motion  made  for  a  continuance,  but  only 

that    the  Court  would  add  to  the  record  the 

evidence  then  offered,  we  answer,  that 

38  the  "first  motion    was  to   receive  the 
evidence.     If  it  had  been  received,  we 

do  not  know  what  motion  might  then  have 
been  made.  But  the  Court  refusing  to  re- 
ceive the  evidence  at  all,  because  it  had  ren- 
dered Judgment,  the  party  was  stopped  at 
the  threshold,  and  could  only  except  to  the 
opinion,  and  thus  get  the  evidence  upon  the 
record.  We  think  the  Court  ought  to  have 
received  the  evidence,  though  it  had  ren- 
dered Judgment;  and  though  the  form  of 
the  motion  might  not  have  been  exactly 
right,  that  the  Court,  seeing  the  probable 
ground  laid  for  resorting  to  the  secondary 
evidence,  ought  to  have  taken  the  step 
proper  for  obtaining  proof;  and  this  opin- 
ion is  much  strengthened  by  the  case  from 
Burrow,  where  we  see  the  pains  the  Court 
took  (though  the  parties  had  made  a  mis- 
take) to  put  the    case  in    such  a    shape,  as 


to  enable  them  to  come  at  the  whole  merits 
of  the  question. 

The  Judgment  must  be  reversed,  and  the 
cause  sent  back,  with  directions  to  the 
Court  to  allow  the  party  a  reasonable  time 
to  obtain  evidence  of  the  absence  from  the 
State  of  Pendergast,  if  he  be  absent,  and 
if  not,  to  obtain  his  evidence. 
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*Holman  and  Wilson  v.  Gilliam. 
October,  1827. 


Demarrer  to  Evidence*— Jadgmeiit  on—Whet  Consld- 
ered.— A  demurrer  to  the  Declaration  is  filed,  and 
also  a  d^muprer  to  tbe  evidence  and  the  Court 
decide  against  the  demurrer  to  the  Declaration ; 
whereupon  the  Jury  find  a  verdict  for  the  Plain- 
tiff, subject  to  the  opinioh  of  the  Court  on  the 
demurrer  to  evidence.  The  Court  render  final 
Judfirment  for  the  Plaintiff.  This  shall  be  con- 
sidered as  a  Judfirment  on  the  demurrer  to  evi- 
dence, in  favor  of  the  Plaintiff. 

Seeled  ln«trunient— When  Joint  end  Severel.t— a 
sealed  Instrument  in  the  sinfirular  number,  but 
sifimed  and  sealed  b}  two  persons,  is  joint  and  sev- 
eral. 

Gilliam,  assignee,  &c.  brought  an  action 
of  debt  in  the  County  Court  of  Cumberland, 
against  Holman  and  Wilson,  on  a  bill 
penal.  The  bill  begins, '  *I  promise  to  pay, '  * 
&c,  and  concludes,  **I  bind  myself,  my 
heirs,"  &c. ;  without  mentioning  any  name 
in  the  body  of  it.  It  is  signed  and  sealed 
by  both  the  Defendants. 

The  Defendants  demurred  to  the  Declara- 
tion, and  filed  a  plea,  on  which  issue  was 
joined.  At  the  trial,  the  Defendants  filed 
a  demurrer  to  the  evidence;  and  the  Jury 
found  a  verdict  for  the  Plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  demurrer 
to  evidence.  The  Court  gave  Judgment 
that  the  demurrer  to  the  Declaration  was 
insufiBcient,  &c.  and  *^ therefore  it  is  con- 
sidered by  the  Court,  that  the  Plaintiff  re- 
cover against    the    said  Defendants,"    &c. 

From  this  Judgment,  the  Defendants  ap- 
pealed to  the  Superior  Court  of  Cumberland, 
where  the  Judgment  of  the  County  Court 
was  affirmed ;  and  the  Defendants  appealed 
to  this  Court. 

Leigh,  for  the  Appellants,  contended, 
1.  That  the  County  Court  have  never  dis- 
posed of  the  demurrer  to  evidence.  They 
simply  decide  against  the  demurrer  to  the 
Declaration,  and  conclude,  **and  therefore," 
Ac.  2.  The  bond  purports  to  be  given  by 
one  person    only,  and    is  signed    by    two. 

S.  Taylor,  for  the  Appellee,  said  that 
the  bond  was,  in  effect,  joint  and  sev- 
eral.    As  to    its    being    in     the    singular 


^Demurrer  to  Evidence.— See  monofirraphic  not€  on 
"Demurrer  to  the  Evidence"  appended  to  Tutt  v. 
Slaugrhter.  6  Gratt.  864. 

tSeeled  instrument— When  Joint    end   Several.— A 

sealed  instrument  in  the  sincrular  number,  but 
sifirned  and  sealed  by  two  persons,  is  Joint  and  sev- 
eral. As  for  instance  the  wrltinsr  besrins.  *'I  prom- 
ise to  pay,"  etc..  and  concludes.  "I  bind  myself,  my 
liens."  etc.,  without  mentioninfir  any  name  in  it. 
and  is  signed  and  sealed  by  both  defendants.  Keller 
V.  McHuffman.  15  W.  Va.  67.  citiuir  the  principal  case 
as  its  authority.  A  promissory  note  commencinsr 
"I  promise  to  pay"  and  sisrued  by  two  persons  is 
several  and  joint.  Keller  v.  McHuffman.  15  W.  Va. 
80.  citing-  the  principal  case  as  authority. 

When  one  slg-ns  a  note  or  bond  saying.  "I  prom- 
ise to  pay."  it  binds  any  member  who  signs. 
Morgan  v.  Snodsrrass.  49  W.  Va..  887. 88  S.  E.  Rep.  697. 
citing  the  principal  case  as  its  authority. 

See  further,  monographic  note  on  '  Bonds"  ap- 
pended to  "Ward  v.  Churn.  18  Gratt.  801:  mono- 
graphic note  on  "Bills.  Notes  and  Checks"  appended 
to  Archer  v.  Ward,  9  GratL  622. 
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40  *tiuinber,  the  cases  of  Marsh  v.  Ward, 
Peake's  N.  P.  Rep.  130;  Clarke  v. 
JBlackstock,  Bayley  on  Bills,  37,  are  coa- 
clusive  authorities.  But,  if  it  be  a  joint 
and  not  a  joint  and  several  obligation,  it 
is  not  bad  on  a  general  demurrer.  As  to 
the  other  objection,  the  Court  will  intend 
that  both  demurrers  were  overruled. 

October  26.  JUDGE  CABELI^  delivered 
the  opinion  of  the  Court.* 

Both  the  demurrers  were  argued  before 
the  County  Court.  That  Court  expressly 
pronounced  Judgment  on  the  demurrer  to 
the  Declaration  ;  and  the  rendition  of  final 
Judgment  in  favor  of  the  Plaintiff  in  the 
action,  upon  the  verdict  of  the  Jury,  neces- 
sarily involved  a  Judgment  upon  the  de- 
murrer to  the  evidence,  to  which  the  verdict 
had  been  made  subject. 

The  only  question  in  the  cause,  is,  as  to 
the  character  of  the  bill  penal,  on  which 
the  suit  was  brought.  No  person  is  bound 
in  it  by  name.  The  bill,  in  its  terms,  is 
in  the  singular  number  throughout;  '*I 
bind  myself,  &c. ;''  as  if  executed  by  one 
person  only.  But,  it  is  signed  and  sealed 
by  both  of  the  Defendants.  The  question 
is,  whether  it  be  joint  and    several. 

A  promissory  note,  executed  in  the  self 
same  terms,  and  signed  by  two  persons, 
would  unquestionably  be  considered  the 
joint  and  several  note  of  both  and  of  each 
of  them.  Bayley  on  Bills,  37.  New  edi- 
tion. The  case  of  Marsh  v.  Ward,  Peake's 
Rep.  130;  Clarke  v.  Blackstock,  Holt*s  Rep. 
474,  and  3  Common  Law  Rep.  159. 

A  particular  form  of  expression  which 
will  make  an  unsealed  contract  joint  and 
several,  will  not  cease  to  make  it  so,  merely 
because  seals  are  added  to  it.  The  effect 
of  the  seals  is  not  to  change  the  meaning 
of  the  parties,  but  merely  to  add  to  the 
solemnity  and    dignity  of    the  Instrument. 

The  Judgment  is  afiBrmed. 


41        Lyons,  &c.  v.  Turner  and  Wife. 

November.  1827. 
Wlllst -Construction— Period  of  Distribution.— Tes- 
tator devised  "all  the  rest  and  residue  of  tbe 
money  arising  from  the  sales  of  my  estate,  and 
debts  due  to  me,  to  all  my  dear  ft  and  children 
who  shall  attain  their  agres  of  twenty-one  years, 
to  be  invested  in  Bank  Stock  by  my  trustees,  for 
the  use  of  my  srand  children,  or  such  of  them  as 
are  now  bom,  or  may  be  born  before  distribu- 
tion, and  who  shall  attain  that  aife,  &c.  The 
period  of  distribution  above  mentioned,  means  the 
time  when  the  first  leg-atee  shall  come  of  acre  and 
have  ariirhtto  demand  his  aliquot  part:  to  the 
exclusion  of  all  otoers,  who  should  be  born  after 
that  period. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

The  controversy  arose  on  a  clause  in  the 
Will  of  Peter  Lyons,  deceased,  in  these 
-words:  **I  give  all  the  rest  and  residue  of 
the  money  arising  from  the  sales  of  my 
estate,  and  debts  due  to  me,  to  all  my  dear 
grand  children  who  shall  attain  their  ages 
of  twenty  one  years,  to  be  invested  in  gank 
Stock  by  my  trustees,  for  the  use  er  my 
grand  children,  or  such  of  them  as  are  now 
born,  or  may  be  born  before  distribution, 
and  who  shall  attain  that  age,  and  to  be 
paid    tneir   respective    shares    and     parts 


♦Absent,  Judges  Gbbbn,  and  CoAiiTEB. 
tSee  monofirraphic  no^«  on  "Wills"  appended  to 
Huffhes  V.  Hughes,  3  Munf.  209. 


thereof,  as  they  shall  attain  that  age,  and 
not  sooner,*'  Ac.  The  testator  appointed 
four  persons  trustees  for  the  execution  of 
his  Will,  of  whom  only  two,  to  wit:  John 
and  James  Lyons,  acted  in  the  character 
aforesaid.  At  the  time  of  his  death,  the 
testator  left  seven  grand  children,  (the 
issue  of  his  several  children,)  among  whom 
the  female  Appellee  was  one,  and  had  at- 
tained her  age  of  twenty-one  at  the  time 
this  suit  was  brought.  All  the  other  grand 
children  were  then  under  twenty-one. 

Under  the  above  clause  of  the  Will,  the 
Appellees  claimed  the  proportion  of  tbe 
estate  to  which  Lucy  L.  Turner,  the  female 
Appellee,  was  entitled;  and  the  trustees, 
doubting  whether  they  ought,  under  a 
just  construction  of  the  Will,  to  pay  the 
share  of  Lucy  L.  Turner,  before  the  final 
distribution  of  the  estate  among  the  grand- 
children, refused  to  pay  it,  without  having 
the     sanction     of     the      Court     of 

42  Chancery.     *Upon    this    refusal,  the 
Appellees   filed  their  present  bill. 

The  Chancellor  decreed,  that  Turner  and 
Wife  were  entitled  to  their  participation 
in  the  residuary  fund,  on  Lucy  L.  Turner, 
the  female  Plaintifif,  attaining  the  age  of 
twenty-one  years,  she  being  the  first 
who  attained  that  age.  The  Defendants 
appealed. 

Stanard  and  Nicholas,  for  the  Appellants. 

Attorney  General  and  Leigh,  for  tbe 
Appellees. 

F^or  the  Appellants,  it  was  said,  that  all 
grand  children  born  before  the  final  distri- 
bution, are  entitled  to  shares  of  the  estate, 
under  the  testator's  Will.  The  authorities 
were  divided  into  three  classes. 

1.  Where  there  is  a  devisee  to  a  certain 
class  of  persons,  as  to  the  children  of  A, 
no  child  is  included  but  those  born  at  the 
death  of  the  testator.  Viner  v.  Francis, 
2  Bro.  Ch.  Cas.  658;  Singleton  v  Gilbert, 
1  Cox.  68;  Davidson  v.  Dallas,  H.Ves.  576; 
Hill  V.  Chapman,  1  Ves.  405. 

2.  The  second  class  is,  where  there  is  a 
life-estate  given  to  one,  and  after  his 
decease,  to  the  children  or  granH  children 
of  A.,  all  children  born  before  the  death  • 
of  tenant  for*  life,  are  entitled,  although 
they  may  be  born  after  the  death  of  the 
testator.  This  class  is  illustrated  by  the 
cases  of  Baldwin  v.  Carver,  Cowp.  209; 
Aynton  v.  Aynton,  1  Cox,  327;  Attorney 
General  v.  Crispin,  1  Bro.  Ch.  Cas.  537; 
Middleton  v.  Messenger,  5  Ves.  lo6;  15 
Ves.  152. 

3.  The  third  class  is,  where  there  is  a  be- 
quest to  children  generally,  payable  at  a  cer- 
tain period,  or  on  a  certain  event,  all  take 
who  come  in  esse  before  the  period  appointed 
occurs,  or  event  happens,  Ellison  v.  Airey, 
1  Ves.  senr.  Ill ;  Congreve  v.  Congreve*  1 
Bro.  Ch.  Cas.  530;  Gilmore  v.  Severn,  Ibid. 
582;  Andrews    v.  Partington,  3    Bro.    Ch. 

Cas.  401 ;  Pulsford  v.    Hunter,    Ibid. 

43  416;  *Prescott  v.  Long.    2  Ves.  junr. 
690:  Hughes  v.  Hughes,  14  Ves.  256; 

Hoste  V.  Pratt,  3  Ves.  730;  Whitebrcad  v. 
Lord  Saint,  10  Ves.  152;  Gilbert  v.  Boor- 
man,  11    Ves.  238. 

For  the  Appellees,  it  was  contended, 
that  in  all  cases  where  a  gross  fund  is  to 
be  distributed  among  a  class  of  persons,  all 
persons  born    after  the    period    appointed* 
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are  excluded.  All  the  cases  cited  by  the 
Appellant's  Counsel  support  this  doctrine; 
and  in  the  case  of  Singleton  v.  Gilbert,  1 
Cox,  68,  where  there  was  a  postponement  of 
the  time  of  taking,  the  Court  adhered  to  the 
old  rule.  The  only  question  is,  what  is 
the  period  appointed?  Or,  in  other  words, 
does  the  word  ^^distribution*'  mean  final 
distribution,  or  when  the  first  legatee 
arrives  at  twenty -one?  The  language  of 
the  Will,  and  all  the  circumstances  of  the 
case,  indicate  the  latter  construction. 
Hcth  V.  Heth,  2  Atk.  122,  note;  Walker  v. 
Shore,  IS  Ves.  123;  Campbell  v.  Prescott, 
15  Ves.  500;  Barrington  v.  Tristram,  6 
Ves.  245;  Godfrey  v.  Davis,  Ibid.  43;  Hoath 
V.  Hoath,  2  Bro.  Ch.  Cas.  3;  Paul  v. 
Compton,  8  Ves.  380;  Booth  v.  Booth,  4 
Ves.  399;  Walcott  v.  Hall,  2  Bro.  Ch.  Cas. 
305. 

November  9.  JUDGE  COALTER  de- 
livered his  opinion,  in  which  the  other 
Judges  concurred.* 

Without  a  particular  examination  of 
the  authorities,  none  of  which  perhaps  are 
'entirely  opposite  to  this  case,  I  will  submit 
my  ideas  as  to  the  intention  of  the  testator 
as  disclosed  by  the  Will  itself. 

He  intended  a  present  benefit,  at  the  dis- 
cretion of  his  Executors,  to  all  his  grand 
children  who  were  or  should  be  born  before 
distribution,  by  an  application  of  the  in- 
terest of  the  fund  to  their  support  and  edu- 
cation; and  he  intended  a  future  interest  in 
each  one  of  them,  who  should 
44  ^attain  twenty-one  years  of  age ;  not 
merely  to  vest  at  that  time,  to  be 
enjoyed  at  some  remote  and  uncertain  pe- 
riod, but  to  be  then  received  and  enjoyed. 
Had  the  bequest  been  simply  to  his  grand 
children,  who  should  attain  twenty-one 
years  of  age,  to  be  paid  their  respective 
shares  as  they  shall  attain  that  age,  then  I 
incline  to  think,  that  the  grand  children  in 
being  at  the  time  of  his  death  would  alone 
form  the  class  who  were  to  take.  If,  at 
that  time,  they  were  all  of  age,  although 
evidently  from  the  terms  of  the  Will  no  dis- 
tribution could  have  been  instantly  made, 
yet  the  right  to  have  the  whole  distrib- 
uted, so  soon  as  that  could  be  done,  would 
then  have  attached  to  each  one,  who  would 
have  had  a  vested  right  in  his  aliquot  part, 
transmissible;  which  rights  could  not  be 
affected  by  the  birth  of  grand  children 
afterwards.  If,  at  that  time,  one  was  of 
age  and  the  rest  not,  a  right  transmissible 
would  have  vested  in  that  one,  not  only  to 
an  aliquot  share,  counting  the  others  then 
in  being,  and  he  would  have  had  a  right 
transmissible,  to  such  aucrmentation  of 
the  share  as  might  thereafter  accrue,  on 
the  death  of  any  of  the  others  before 
twenty-one.  If,  before  a  reasonable  time 
to  ask  distribution,  or  pending  a  suit  there- 
fore, one  or  more  of  the  class  should  die 
tinder  twenty-one,  this  augmentation  of 
what  would  otherwise  have  been  the  share, 
would  also  be  demandable.  If,  however, 
one  aliguot  part  had  been  paid  or  decreed, 
counting  all,  none  having  died,  and  then 
another  came  of  age,  one  or  more  of  the 
original  class  having  died   since  such  pay- 


*Ab8ent.  Judgbs  Grbbn  and  Cabell,  the  latter  of 
whom  did  not  sit  on  account  of  his  connexion  with 
some  of  the  parties. 


ment  or  decree,  then  this  second  one,  com- 
ing of  age,  would  be  entitled  to  an  ang- 
mentated  share;  and  the  first  one  who 
came  of  age,  or  his  representative,  would 
also  receive  the  augmentation  so  accruing, 
so  as  to  make  him  equal  with  the  second, 
an  equality  amongst  the  objects  of  his 
bounty  being  intended;  and  so  on,  from 
time  to  time,  would  the  fund  be  distrib- 
uted, as  and  when  the  individuals  of  the 
class  severally  attained  their  age  of  twenty- 
one. 

45  *The  testator,  however,  intended  to 
include  certain  grandchildren,  though 

not  in  being  at  the  time  of  his  death,  and 
to  exclude  others,  who  might  come  into 
being  after  a  certain  event,  to  wit :  after 
distribution.  He  knew  the  fact,  that  none 
were  then  of  age,  and  that  they  might  not 
be,  at  the  time  of  his  death;  and  therefore, 
that  some  time  would  probably  elapse,  be- 
fore any  distribution,  either  partial  or 
final,  would  take  place,  or  be  called  for. 
He  therefore  extends  his  bounty,  as  well  to 
such  of  them  as  are  now  born,  as  to  such  as 
may  be  born  before  distribution,  who 
shall  attain  the  age  of  tweuty-one  years. 
It  is  this  provision  which  raises  the  ques- 
tion before  us. 

On  the  part  of  the  Appellant,  it  is  con- 
tended, that  the  words,  '*or  may  be  born 
before  distribution,"  mean  to  extend  the 
bounty  to  all  such  as  are  born  at  any  time 
before  a  final  distribution  can  be  claimed. 
I  say  ^^can  be  claimed;"  for,  I  do  not 
understand,  that  if,  after  the  last  one  who 
has  come  into  being  has  arrived  to  the  age 
of  twenty  one,  and  being  refused  his  share, 
has  sued  for  it,  another  should  be  born 
pendente  lite  or  before  suit,  but  after  the  age 
of  the  claimant,  that  after-born  child  shall 
have  a  claim  to  share  with  that  claimant, 
although  distribution  was  not  actually 
made.  In  such  event,  I  understand  it  to  be 
conceded,  that  the  right  to  have  the  share, 
there  being  no  other  person  in  being  enti- 
tled to  claim,  is  a  vested  right  to  the  whole 
remaining  share,  not  to  be  affected  by  such 
posterior  events.  If  this  is  not  conceded, 
I  think  it  must  nevertheless  be  Law. 

On  the  part  of  the  Appellees,  it  is  con- 
tended, that  the  meaning  of  those  words 
is,  to  exclude  all  who  should  be  born  after 
the  first  one  came  of  age,  and  had,  eo  in- 
stanti,  received  an  aliquot  part  or  distrib- 
utable share,  counting  those  then  in  being 
and  under  age;  or,  having  a  right,  was 
demanding  it;  the  right  to  distribution, 
and  the  actual  receipt  of  it,  whether  then 
or  afterwards,  being,  according  to  the 
idea  expressed,  one  and  the  same 
thing. 

46  ^According    to    the  pretensions    of 
the  Appellant,  it  is  urged,  that  when 

one  of  six  in  being  shall  attain  twenty- 
one,  that  one  has  a  vested  right  to  one-sixth 
of  the  fund,  which  ought  to  be  paid,  but 
with  this  salvo;  that,  if  final  equality  was 
intended,  and  inasmuch  as  final  distribu- 
tion cannot  be  made  for  a  long  time,  some 
objects  being  of  tender  years,  and  as,  be- 
fore such  distribution,  many  more  may  be 
born,  the  first,  and  every  other  object  attain- 
ing age,  must  be  held  ultimately  to  a  re-par- 
tition from  time  to  time,  either  as  the  aliquot 
share  shall    increase  or    be   diminished  by 
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after  deaths  or  births.  Thus;  when  the 
next  one  coming  of  age,  claims  partition, 
six  more  have  been  born ;  so  that  one- 
twelfth  is  a  share,  and  the  next  must  re- 
fund. When  the  next  comes  of  age  and 
claims,  these  six  or  any  others,  say  to  the 
number  of  six,  are  dead,  then  he  is  enti- 
tled to  a  sixth  part,  and  the  other  two 
shares  are  augmented.  When  the  next 
comes  in,  more  are  born,  and  then  the 
shares  are  diminished,  &c.  &c.  In  the 
mean  time,  bonds  are  to  be  taken  from  those 
receiving,  to  refund,  &c.  Or,  as  the  one 
first  coming  of  age  has  a  vested  right  to  a 
share,  computing  the  objects  then  in  being, 
the  executor  is  barred  to  pay  him  his  share, 
and  has  no  right  to  demand  bond,  except 
to  refund  in  cases  of  debts,  (and  which  he 
demanded  in  this  case)  and  this  shall  be 
final  as  to  him,  whatever  augmentation  or 
diminution  of  shares  may  thereafter  take 
place  by  deaths  or  birth ;  and  should  all  die 
the  next  day,  it  would  follow,  I  presume, 
that  he  will  take  no  more,  but  that  as  to 
the  five  remaining  shares,  there  shall  be  an 
intestacy. 

Is  a  construction  of  the  testator's  Will, 
involving  either  of  these  consequences,  a 
reasonable  one? 

He  gives  the  fund  to  all  his  dear  grand 
children,  &c.  to  be  paid  their  respective 
shares  and  parts.  What  shares  and  parts? 
Such  as  may  eventually  turn  out  to  be 
grossly  unequal?  Or,  share  and  share  alike? 
It  seems  to  me,  that  there  must  be  other 
expressions  or  provisions  in  the  Will, 
showing  that  inequality  was  intended, 
47  before  we  can  give  *a  construction 
producing  that  effect.  None  such, 
however,  are  perceived;  and  I  also  think, 
when  he  given  the  rest  and  residue  of  his 
estate  to  his  grand-children,  who  shall  at- 
tain twenty-one,  if  any  one  shall  attain  that 
age,  there  must  be  very  cogent  reasons, 
apparent  from  other,  parts  and  provisions 
in  the  Will,  which  shall  indue  a  construc- 
tion involving  an  intestacy  as  to  any  part, 
before  we  can  so  decide.  But,  I  see  nothing 
of  this  kind.  Suppose  the  party,  con- 
tingently entitled  to  the  last  share,  accord- 
ing to  the  construction  contended  for  by  the 
Appellant,  dies  before  twenty-one.  Shall 
there  be  an  immediate  intestacy  as  to  that, 
or  shall  it  remain  in  abeyance,  or  until  all 
the  children  of  the  testator  die,  so  that  it 
may  be  certain  that  no  grand  child  can  be 
born  to  take  it?  And  on  that  event  what 
will  become  of  it?  Will  it  be  an  undisposed 
of  subject,  although  there  are  grand  chil- 
dren in  being,  who  have  arrived  at  the  age 
of  twenty-one  years,  and  who  were  in  being 
at  the  death  of  the  testator?  A  construc- 
tion involving  inequality  an  intestacy 
both,  it  seems  to  me,  cannot  be  put  on  this 
Will. 

But,  can  the  other  mode  of  distribution 
claimed  by  the  Appellant,  be  supported  as 
intended  by  the  testator?  This  construc- 
tion will  so  nearly  amount,  in  ninety-nine 
cases  out  of  one  hundred,  and  probably  in 
this  very  case,  to  a  bequest  to  all  the  grand 
children  whenever  born,  who  shall  attain 
twenty-one  years  of  age,  as  to  make  the 
words  ** before  distribution,"  of  little  or 
no  avail:  insomuch,  that  if  he  had  sus- 
pected such  a  construction  as  is   contended 


for,  he  probably  would  have  gone  the   fall 
length  of  providing  for  all. 

The  testator  made  his  Will, shortly  before 
his  death  in  April,  18o9.  It  is  recorded  in 
September  of  that  year.  He  had  then,  say 
seven  grand  children,  born  and  alive,  all 
under  age.  The  eldest  comes  of  age,  and 
files  her  bill  in  1812.  John  Hopkins,  the 
next  eldest,  comes  of  age  after  1815 ;  for,  in 
that  year,  he  defends  by  his  guardian. 
Ann  Eliza  Lyons,  the  next,   files  her 

48  petition    as  an    adult,   in  *1821.     AU 
the   rest    seem  yet  to  be    under  age ; 

and  two  grand  children,  then  lately  born, 
are  made  parties  in  1815.  The  testator 
might  very  reasonably  have  supposed,  that 
before  the  youngest  grand  child,  in  being- 
at  his  death,  would  attain,  twenty-one 
years  of  age,  every  grand  child  would  be 
born,  which,  in  the  ordinary  course  of  na- 
ture, he  could  calculate  on  being  born ;  and 
if  he  intended  by  those  words,  that  every 
distributable  share  should  be  liable  to  be 
opened,  in  order  to  contribute  in  the  way 
contended  for,  until  the  youngest  came  of 
age,  he  would  hardly  have  thought  it  worth 
his  while  to  stop  it  there,  but  would  have 
provided  for  all  his  grand  children  when- 
ever born ;  as  the  difficulty  of  distribution 
would  have  been  very  little,if  any,  increased 
thereby.  But,  he  intended  to  put  some 
termination  or  limitation  to  the  coming  in, 
being  of  the  class  provided  for;  and  that, 
I  think,  ought  to  be  a  reasonable  and  con« 
venient  termination,  unless  there  are  very 
clear  expressions  to  the  contrary.  The 
time  of  the  first  one  coming  of  age,  at 
which  time  her  rifi:ht  to  a  share  accrued, 
and  which  ex  vi  termini,  means  the  time 
of  the  distribution  of  that  share,  seems  to 
me  to  be  the  most  reasonable  and  conven* 
lent  termination.  Making  a  division  and 
paying  one  share,  is  certainly  a  distribu- 
tion, in  one  sense  of  the  word;  a  partial 
distribution.  When  the  last  share  is  paid 
over,  then  there  is  a  final  distribution. 
Which  of  these  is  meant  by  the  words, 
'^bord  before  distribution?"  Did  the  tes- 
tator intend,  by  the  words,  ^*to  be  paid 
their  respective  shares  and  parts,  as  they 
shall  attain  that  age,"  that  when  one  came 
of  age  she  was  to  receive  a  part,  which,  bj 
after-events,  might  be  greatly  diminished, 
and  she  obliged  to  refund  accordingly,  and 
to  give  security  to  do  so?  That  her  inter- 
est was  vested,  subject  to  be  divested?  Or, 
did  he  intend  her  to  receive  a  part,  which 
the  executor  could  well  ascertain  and  would 
be  justified  in  paying,  so  as  to  enjoy  it 
from  that  time,  without  account,  and  with 
the  privilege  of  coming  in  for  a  farther 
share,  from  time  to  time,  as  the  claim 

49  might  *be  augmented  by  death?    The 
absolute    payment   that  seems    to  me 

to  be  directed  to  be  made  them,  *'as  they 
shall  attain  that  age,"  is  inconsistent  with 
that  conditional  payment  insisted  upon,  as 
resulting  from  the  other  construction.  The 
settled  and  uniform  construction  put  on 
Wills,  if  not  precisely  like  this,  yet  very 
nearly  so,  goes,  I  think,  strongly  to  fortify 
me  in  this  construction  of  the  present  Will. 
On  the  whole,  I  think  the  Decree  is. 
right. 

Decree  affirmed. 
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Shearman  v.  Christian  and  Others. 

November.  1827. 

Bxecnton-Snlt    aff«iii«t*— What    PleAdtags  5tatet— 

Case  at  Bar.— Where  the  executor  of  one  who  had 
beea  executor  of  another,  is  sued  for  a  debt  due 
by  the  first  executor  to  the  estate  of  his  testa- 
tor, the  pleadinffs  must  state  distinctly  that  the 
claim  is  against  the  second  executor  as  represent- 
Inff  his  testator  in  hia  executorial  character,  in 
order  to  entitle  the  Plaintiff  to  rank  as  a  creditor 
of  the  first  dicrnity  under  the  Act  of  As3embly. 
By  two  Judffes. 

This  wap  an  appeal  from  the  WslliamB- 
bnrg  Chancery  Court,  where  R.  C.  Chris- 
tian and  others  filed  their  bill  against 
Martin  Sherman  and  others.  The  whole 
nature  of  the  controversy  is  fully  explained 
in  the  following  opinions,  and  the  points 
made  in  argument  noticed    by  the   Judges. 

L/eigh  and  Wickham,  for  the  Appellants. 

Stanard,  for  the  Appellees. 

November  5.     JUDGE  CARR.J 

This  is  a  bill  filed  by  Christian  and 
others,  as  next  of  kin  and  distributees  of 
John  Fleet,  against  Martin  Shearman 
50  *to  set  aside  a  Deed  and  Will  executed 
by  Fleet,  conveying  and  devising 
all  his  estate,  real  and  personal,  to  the  said 
Shearman. 

The  bill  charges,  that  Fleet  was,  at  the 
time  of  executing  the  Deed  and  Will,  and 
had  long  been,  utterly  incapable  of  making 
a  contract,  or  disposing  of  his  property: 
that  the  Defendant  obtained  these  instru- 
ments by  fraud  and  imposition  ;  and  prays 
that  they  may  be  annulled,  and  that  Shear- 
man may  be  decreed  to  deliver  up  the  real 
and  personal  property  of  Fleet,  to  be  di- 
vided among  them  according  to  Law ;  and 
that  he  may  account  before  a  Commissioner 
for  the  rents  and  profits  of  the  land,  the 
hires  of  the  slaves,  &c. 

Shearman  answers,  averring  that  Fleet 
was  of  perfect  capacity  and  ability  to  make 
contracts,  and  dispose  of  his  property ;  that 
he  made  a  contract  with  the  Defendant, 
by  which  he  agreed  to  convey  to  him  his 
whole  estate,  in  consideration  of  being 
maintained  by  the  Defendant  during  his 
life:  that  in  execution  of  this  contract,  the 
Deed  and  Will  were  made:  that  the  con- 
tract was  perfectly  fair,  and  that  the  De- 
fendant has  fully  performed  his  part  by 
maintaining  Fleet  during  his  life. 

While  the  suit  was  yet  at  Rules,  Shear- 
man died,  and  it  was  revived  against 
Kzekiel  G.  Shearman,  administrator  with 
the  will  annexed,  and  ElHs,  and  Jno. 
Tapscott,    devisees  of    Martin    Shearman. 

They  answer,  expressing  their  assent  to 
a  revival,  and  their  wish  for  a  decision. 
Issues  were  made  up  to  try  the  capacity  of 
Fleet,  and  the  fairness  of  the  Deed  and 
Will. 

The  Jury  found  that  Fleet  was  not  of  sufB- 
cient  capacity  to  dispose  of  his  property,  by 
Deed  or  Will,  and  that  both  these  papers 
were  obtained  by  fraud.  This  verdict  being 
returned  into  the  Court  of  Chancery,  with- 
out objection  that  Court  pronounced  the 
Deed  and  Will  null  and  void,  and  ordered 
that  they  be  surrendered,  to   be    cancelled. 


•For  sequel  of  the  principal  case,  see. Shearman  t. 
Christian.  9  Lei^h  S7I. 

tSee  monofirraphicm>^«  on  "Executors  and  Admin- 
istrators*' appended  to  Rosser  v.  D^priest.  5  Gratt.  6. 

i Judges  Orben  and  Cabeul,  absent 


It  was  further   ordered,  that    such    of   the 

Defendants  as  had   in  possession  the  lands 

or   slaves  in  the   papers    mentioned, 

51  ^should    surrender   the    same    to  the 
Plaintiffs,  and    such    Defendants    as 

claim  as  distributees  of  Fleet.  The  Court 
further  ordered,  that  £2.  G.  Shearman,  ad- 
ministrator with  the  Will  annexed  of  Mar- 
tin Shearman,  do  render  before  a  Commis- 
sioner an  account  of  the  administration  of 
the  said  Shearman  on  the  estate  of  Fleet, 
comprising  in  such  account,  to  the  debit, 
of  the  said  Martin,  the  hire  of  slaves,  and 
all  the  personal  estate  (except  the  slaves 
which  may  be  surrendered  under  his  de- 
cree) that  the  said  Martin  derived  or 
claimed  title  to,  under  the  said  Deed  or 
Will:  that  he  also  render  an  account  of 
the  rents  and  profits  of  all  the  lands  and 
real  estate  claimed  or  held  under  the  said 
papers,  accruing  in  the  life  of  the  said 
Martin :  that  he  also  render  an  account  of 
his  administration  on  the  estate  of  the 
said  Martin ;  also  an  account  of  the  hires 
and  profits  of  such  of  the  slaves  claimed 
under  the  said  papers,  as  may  have  come 
to  his  bands;  and  if  any  of  them  have 
been  sold  by  him,  an  account  of  the  value 
and  price  received  therefor,  and  when 
and  how  disposed  of. 

In  pursuance  of  this  order,  the  Com- 
missioner made  a  very  voluminous  report ; 
of  which  it  seems  only  necessary  to  notice 
here,  that  part  which  stated  the  account 
of  Martin  Shearman  as  executor  of  Fleet, 
up  to  the  death  of  the  said  Martin.  The 
balance  against  the  said  executor  stated 
to  be  $5,714  01  cent,  with  interest,  Ac.  The 
Commissioner  also  abated  the  account  of  E. 
G.  Shearman,  as  administrator  pf  Martin 
Shearman,  making  a  balance  against  the 
said  administrator  of  $12,712  41  cents. 
The  last  balance  is  made  by  excluding 
from  the  credits  of  the  administrator,  all 
sums  disbursed  by  him,  in  payment  of 
the  proper  debts  of  Martin  Shearman,  and 
especially  the  sum  of  $4,151  27  cents,  paid 
by  the  said  administrator,  on  an  execution 
issued  against  him  on  a  stay-bond  ex- 
ecuted by  Martin  Shearman.  The  exclu- 
sion is  on  the  ground  that  the  debt  due 
from  Martin  Shearman  to  Fleet's  estate, 
being  due  from  him  as  executor,  takes  pre- 
cedence of  all  his  proper  debts. 

52  *It  is  proper  to  mention,  that  before 
this  report  was  acted  upon,  the  Plain- 
tiffs filed  a  supplemental  bill,  making 
Armstrong  a  Defendant,  upon  the  ground 
that  after  the  Deed  and  Will  of  Fleet  were 
set  aside,  he  had  been  appointed  by  the 
County  Court  of  Lancaster,  administrator 
of  Fleet,  and.  as  such,  ought  to  be  a  party 
to  the  suit.  The  administrator  answered, 
consenting  to  adopt,  and  be  bound  by  all 
the  proceedings  which  had  been  taken  in 
the  case ;  claiming  his  rights  as  administra- 
tor, and  offering  to  abide  the  Decree  of 
the  Court. 

The  cause  coming  on  to  be  heard  (as  the 
Decree  expresses  it)  **on  the  papers  form- 
erly read,  an  exhibit  showing  that  Mar- 
tin Shearman,  the  testator  of  the  Defend- 
ant Bzekiel  G.  Shearman,  administrator, 
&c.  of  Martin  Shearman,  who  qualified  a» 
executor  of  John  Fleet,  to  pay  the  admin- 
istrator of  the  said    Fleet,    $5,714,    &c.     A 
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sum  is  al»o  decreed  against  Bzekiel  G. 
Shearman  individually,  for  the  amount  of 
rents  and  profits  of  the  land  and  hires  of 
the  slaves  received  by  him  after  the  death 
of  Martin  Shearman. 

Prom  this  Decree,  the  appeal  is  taken 
by  Bzekiel  G.  Shearman  alone. 

In  the  record  which  has  come  up  to  this 
Court,  there  is  no  such  paper  as  the  exhibit 
(so  particularly  noticed  by  the  Chancellor 
in  his  Decree,)  showing  that  Martin 
Shearman  duly  qualified  as  executor  of 
Fleet.  There  can  be  no  rational  doubt, 
that  this  omission  is  the  error  of  the  Cleik 
of  the  Chancery  Court ;  nor  can  we  doubt, 
that  a  Certiorari  would  supply  the  defect. 
For,  if  the  identical  paper  which  was  be- 
fore the  Chancellor  should  be  lost,  it  could 
be  easily  supplied ;  as  it  was  but  a  copy 
from  the  records  of  L/ancaster  Court,  It 
is  equally  clear  to  me,  that  we  ought 
not  to  proceed  in  the  cause  without  a 
Certiorari,  unless  upon  the  ground  that  the 
exhibit  is  unnecessary  to  a  decision,  or 
the  admission,  (which  I  understood  the 
Counsel  for  the  Appellants  to  maks)  that 
the   exhibit  might  be  considered  as    before 

us,  if  it  could  be  brought  up  by 
53        the  Certiorari.     *My  own  opinion    is, 

that  we  do  not  need  the  exhibit  to 
establish  the  fact,  that  Martin  Shearman 
qualified  as  executor  of  Fleet.  It  is  a  set- 
tled principle,  that  nothing  need  be 
proved,  which  is  admitted  by  the  parties; 
and  this  fact  is,  I  think,  clearly  so  ad- 
mitted. After  annulling  the  Deed  and 
Will,  the  Court  of  Chancery  ordered,  Mar- 
tin Shearman's  administrator  to  render  an 
account  of  the  said  Martin's  administra- 
tion on  the  estate  of  Fleet.  If  this  order 
was  not  made,  on  the  admission  of  the 
parties  that  M.  Shearman  was  executor  of 
Fleet,  it  certainly  could  not  have  been 
acted  upon  by  the  Commissioner,  without 
either  an  admission  of  that  fact,  or  an 
exception  taken  to  the  report,  because  M. 
Shearman  was  never  executor  of  Fleet. 
In  the  Commissioner's  report,  we  see  a 
long  account  headed  thus:  ^^Dr.  the  estate 
of  John  Fleet,  dec'd,  in  account  with  M. 
Shearman,  his  executor."  This  account  is 
extended  from  the  death  of  Fleet  to  the 
death  of  M.  Shearman ;  a  space  of  thir- 
teen years.  The  executor  '  is  regularly 
charged  with  the  property  which  came  to 
his  hands,  and  credited  by  his  disburse- 
ments from  year  to  year,  together  with  his 
commissions,  &c. ;  the  whole  showing  the 
usual  course  of  administration  of  an 
estate.  To  all  this,  there  is  no  exception 
that  M.  Shearman  was  not  executor;  but 
on  the  contrary,  an  express  admission  of 
the  fact  by  £.  G.  Shearman ;  Ist,  in  page 
3,  of  the  report,  where  the  Commissioner 
states,  *^that  M.  Shearman  is  debited,  in 
his  executorial  account,  with  the  hires  of 
Fleet's  slaves,  from  the  consent  of  the 
Plaintiffs  and  the  defendant  E.  G.  Shear- 
man, except  as  to  the  hires  of  Daniel, 
Harry  and  Lucy,"  &c.  2d.  The  fact  is 
admitted  by  £.  G.  Shearman  in  page  81, 
where  he  claims  (by  a  special  statement 
made  at  his  request)  credits  for  M.  Shear- 
man, as  executor  of  Fleet,  to  the  amount 
of  $633  83  cents.  I  desire  no  better  evi- 
dence than  this,  to  establish    the  fact    (as 


between  these  parties)  that   M.    Shearman 
qualified      and      acted      as     executor     of 
Fleet. 

54  ^Taking  this,  then,    for  granted,  I 
shall    proceed  to  consider   the   objec- 
tions stated  in  the  argument,  to  the  decree 
of  the  Court  below. 

1.  It  is  objected,  that  the  bill  does  not 
charge  M.  Shearman  as  executor  of  Fleet : 
that  he  does  not  answer  as  executor:  that 
the  revival  against  his  administrator  gave 
him  no  notice,  that  the  claim  was  made  of 
him  as  representing  an  executor,  and  was 
therefore,  a  debt  of  the  first  dignity;  and 
that  having  no  such  notice,  at  any  preced- 
ing stage,  the  Chancellor  ought  not  to 
have  suffered  t\ie  exhibit  which  showed 
that  M.  Shearman  qualified  as  executor  of 
Fleet,  to  have  been  introduced  at  the  hear- 
ing; and  erred  in  founding  his  decree 
upon  that  document. 

With  respect  to  the  original  bill,  it  must 
be  recollected,  that  M.  Shearman  was  the 
man  charged  with  the  fraud  and  imposition 
in  obtaining  the  Deed  and  Will,  and  with- 
holding the  property  under  them.  If  these 
charges  were  true,  he  was  liable,  however 
he  held  the  property.  But  further,  the 
Will  is  made  a  part  of  the  bill.  By  the 
Will,  M.  Shearman  is  named  as  executor. 
The  Will,  too,  as  set  out,  shows  that  a 
probdte  of  it  had  been  taken,  and  this  conld 
only  be  by  the  executor,  or  (on  his  renonnc- 
ing  the  executorship)  by  an  administrator 
with  the  Will  annexed.  Martin  Shearman, 
in  his  answer,  claims  both  under  the  deed 
and  Will :  admits  himself  in  possession  of 
the  whole  estate,  real  and  personal,  (a 
house  excepted ;)  states  no  renunciation  of 
the  executorship  by  himself,  or  qualification 
by  another ;  and  therefore,  must  be  under- 
stood to  admit  himself  in  possession  as 
executor,  especially  when  the  fact  was,  that 
he  had  actually  qualified  as  executor. 
Holding  thus  as  executor,  and  being  thus 
liable,  the  suit  was,  on  his  death,  revived 
against  his  administrator  with  the  Will  an- 
nexed, in  the  same  plight  and  condition. 
He  stood  bound  as  representing  an  execu- 
tor; and  it  was  his'  business  to  take  notice 
of  all  the  debts,  which  his  testator  owed  in 
that  character,  because  the  Law  declares 
he  shall  pay  them  before  any  proper  debt 
of  the  person  he  represents.     Besides, 

55  the  *notice  and   responsibility,    thus 
thrown  on  the   administrator,    K.  G; 

Shearman,  by  the  Law,  it  is  a  fact  appar- 
ent on  the  record,  that  the  first  step  taken 
bv  the  Chancery  Court,  after  the  Deed  and 
Will  were  pronounced  void,  was,  to  order  K. 
G.  Shearman  to  render  before  the  Com- 
missioner ;  an  account  of  the  executorship 
of  M.  Shearman  on  the  estate  of  Fleet. 
This  gave  him  notice  in  fact,  as  well  as  in 
Law.  The  same  order,  also,  of  the  Court 
of  Chancery,  directed  him  to  settle  before 
the  same  Commissioner,  an  account  of  his 
own  administration  on  the  estate  of  Martin 
Shearman ;  and  in  this  settlement,  the 
Commissioner  refused  to  credit  the  admin- 
istrator, by  payments  made  towards  the 
proper  debts  of  Martin  Shearman,  because 
the  debts  *  which  M.  Shearman  owed  as 
executor  of  Fleet,  was  of  higher  dignity ; 
and  there  is  no  exception  to  this  refusal 
of  the  Commissioner,  on   the    ground    that 
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the  administrator  had  no  notice  that  he  was 
sued  as  the  representative  of  F^leet's  ezecn- 
-tor.  In  the  case,  particularly,  of  a  debt  of 
nearly  five  thousand  dollars,  paid  by  K. 
<3.  Shearman  on  an  execution  af^ainst  him, 
issued  on  a  staybond,  given  by  M.  Shear- 
man to  Dall,  and  for  which  the  Commis- 
-sioner  refused  him  a  credit;  so  far  from 
objecting  that  he  had  no  notice  by  the  suit 
of  the  P]ainti£Fs,  that  he  was  charged  as 
representing  Fleet's  executor,  he  puts  his 
right  to  that  credit  expressly  on  diiferent 
ground;  attempting  to  prove,  that  when 
Dairs  execution  was  levied,  the  weather 
and  his  health  were  so  bad,  that  he  could 
not  possibly  go  to  the  Chancellor  to  injoin 
and  stay  the  sale;  which  injunction  must 
have  rested  on  the  ground,  that  the  property 
was  bound  to  pay  the  debt  to  Fleet's  estate 
nrst ;  because  the  administrator  was  bound 
as  representing  Fleet's  executor. 

The  ad  sinistra  tor,  having  thus,  both  in 
Law  and  in  fact,  received  notice  of  the  true 
character  in  which  he  was  charged  in  this 
suit,  could  not  be  said  to  be  surprised  by 
the  exhibition,  at  the  hearing,  of  the  docu- 
ment proving  that  M.  Shearman  had  duly 
qualified  as  executor  of  Fleet; 
56  *nor  did  the  Chancellor  (in  my  opin- 
ion) err  in  receiving  and  acting  upon 
that  document. 

The  next  objection  is,  that  Martin  Shear- 
man held  nearly  all  the  personal  property, 
tinder  the  fraudulent  Deed ;  and  as  to  this,  he 
cannot  t>e  liable  as  executor  of  Fleet. 

The  first  answer  to  this,  is,  that  the  fact 
is  not  so.  There  appears  to  have  been  no 
delivery  of  the  property  under  the  Deed ; 
and  E.  G.  Shearman,  when  directed  to  set- 
tle the  executorship  of  M.  Shearman  on 
the  estate  of  Fleet,  brings  into  the  account 
all  the  slaves  and  other  property  contained 
in  the  Deed,  and  states  them  to  be  *Uhe 
slaves  belonging  to  the  estate  of  Fleet," 
and  **sundry  property  that  came  to  the 
hands  of  M.  Shearman,  executor  of  Fleet;" 
thus  expressly  acknowledging  that  M. 
Shearman  held  them,  as  executor  under  the 
Will.  But,  if  M.  Shearman  had  held  under 
the  fraudulent  Deed,  what  would  have 
been  the  consequence?  In  Chamberlayne 
V.  Temple,  2  Rand.  384,  and  Beall  v. 
Silver,  2  Rand.  401,  it  is  decided,  that  if 
a  manr  made  a  fraudulent  Deed,  and  die,  the 
fraudulent  donee  will  be  liable  as  executor 
13c  son  tort;  but  here,  as  the  fraudulent 
•donee  was  appointed  executor  by  the  Will, 
and  qualified,  he  was  a  rightful  executor, 
ar.d  would,  I  apprehend,  in  that  character, 
be  liable  for  what  he  held  under  the  fraud- 
ulent Deed. 

But,  it  is  denied  that  M.  Shearman  ever 
was  a  rightful  executor,  and  insisted  that 
the  distributees  could  not  file  a  bill  against 
an  executor  de  son  tort,  but  must  have  an- 
administrator  appointed,  or  the  estate  com- 
mitted to  the  Sheriff.  I  consider  it  settled 
L/aw,  that  every  executor  regularly  ap- 
pointed by  a  Court  having  jurisdiction  of 
the  matter,  is  a  rightful  executor,  while 
his  commission  lasts;  and  though  a  subse- 
quent Will  should  be  afterwards  produced, 
or  the  Will  under  which  the  executor  was 
appointed,  proved  to  be  a  forgery;  yet  the 
acts  done  by  the  executor  prior  to  such 
proof,    will   be    valid,    and      he     will    be 
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57  *chargeable  as  executor   for  any    as- 
sets, which  had  come    to  his    hands. 

If  authority  were  necessary  in  support  of 
a  position  so  plain,  I  would  refer  to  the 
case  of  Allen  v.  Dundas,  3  Term  Rep.  125, 
where  the  very  point  is  discussed  and  de- 
cided. 

In  our  case,  M.  Shearman  was  regularly 
commissioned  as  executor,  by  Lancaster 
Court,  in  which  the  Will  ^ as  proved.  Until 
he  was  disolaced,  no  administrator  could 
be  appointed ;  nor  could  he  be  displaced 
but  by  a  suit  impeaching  the  Will.  This 
suit  was,  therefore,  properly  brought  by 
the  heirs  and  distributees.  They  pray  that 
the  Deed  and  Will  may  be  set  aside,  the 
land  divided,  and  the  personal  estate  dis- 
tributed. I{  is  admitted,  that  this  was 
right,  so  far  as  related  to  the  division  of 
the  land ;  but  contended,  that  as  to  the 
distribution  of  the  personalty,  the  bill  was 
wrong :  that  it  should  merely  have  sought 
to  set  aside  the  Will ;  and  then  have  left  it 
to  the  administrator,  (who  should  be  ap- 
pointed,) to  have  recovered  the  assets.  By 
a  reference  to  the  case  of  Paul  v.  Paul, 
2  Hen.  A  Munf.  525,  it  will  ^e  seen,  that 
upon  a  bill  brought  to  set  aside  a  Will,  the 
County  Court,  after  pronouncing  the  Will 
void,  go  on  to  direct  a  distribution.  The 
Decree  was  reversed  by  the  Court  of  Chan- 
cery; but,  this  Court  reversed  this  last,  and 
affirmed  the  Decree  of  the  County  Court : 
therebv  sanctioning  the  order  of  distribu- 
tion. In  our  case.  It  will  be  recollected, 
that  after  an  administrator  of  Fleet  was 
appointed,  (which  could  only  be  done  upon 
setting  aside  the  Will,)  that  administrator 
was  made  a  party  to  the  suit.  Here,  then, 
were  convened  before  the  Court,  all  the  par- 
ties interested ;  all  praying  the  Court  to 
proceed,  and  make  an  end  of  the  matter ; 
and  I  cannot  conceive  a  solid  objection 
to  their  doing  so. 

Taking  the  Defendant  E.  G.  Shearman 
to  be  properly  charged,  and  legally  liable 
for  the  acts  of  M.  Shearman  as  executor  of 
Fleet,  there  can  be  no  doubt,  that  under 
the  express  words  of  the  Law,  the  debt  in- 
curred by  Martin  Shearman,  as  executor, 
is  of    the    first    dignity,    and   to    be 

58  *paid    by  his    administrator,    before 
any    proper  debt  of  the    said  Martin. 

The  Commissioner  was  therefore  right,  in 
reporting  the  full  balance  of  5,714,  with  in- 
terest, against  the  administrator ;  and  the 
Court  right  in  decreeing  against  him  the 
same  sum. 

With  respect  to  the  sum  decreed  against 
£.  G.  Shearman  individually,  for  the  rents 
of  the  land  and  hires  of  the  slaves  received 
by  him,  after  the  death  of  M.  Shearman, 
there  was  no  objection  taken  at  the  bar ; 
and  properly,  because  this  part  of  the  ac- 
count seems  to  have  been  admitted  by  E. 
G.  Shearman  before  the  Commissioner. 

Upon  the  whole,  I  am  for  afiirming  the 
Decree. 

JUDGE  COALTER. 

The  only  question  in  this  case,  arises  out 
of  the  principle  adopted  by  the  Commis- 
sioner in  his  report,  whereby  the  Appellant 
is  charged  with  the  greatest  part  of  the 
demand  of  the  Appellees,  as  a  debt  of  the 
first  dignity  due  from  his  testator,  so  as  to 
exclude   from  his   administration  account. 
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debts  to  a  large  amount,  which  he  had  paid, 
and  by  which  a  devastavit  is  thus  estab- 
lished on  him  by  the  Commissioner,  and 
the  final  Decree  in  the  cause. 

The  original  bill  was  filed  in  this  case, 
by  the  Appellees,  against  Martin  Shear- 
man, the  Appellant's  testator,  alleging  that 
they  were  heirs  at  law  and  distributees  of 
John  Fleet :  that  Fleet  was  a  man  of  un- 
sound mind,  incapable  of  making  contracts 
or  a  Will ;  and  that  shortly  before  his  death, 
the  Defendant  had,  by  fraud,  imposition 
and  threats,  obtained  from  him  a  Deed 
purporting  to  convey  the  whole  of  his  prop- 
erty, for  the  consideration  of  $5,000;  none 
of  which  was  paid ;  and  ''ad,  about  two 
months  before,  in  order  to  fortify  his  title, 
also  procured  him  to  sign  a  paper  purport- 
ing to  be  a  Will,  when  he  was  utterly  in- 
capable of  making  one,  which  he  had  pro- 
cured to  be  recorded  in  Lancaster  Court  in 
January,  1801,  in  consequence  of  no  person 
appearing  to  contest  it ;  although,  if 
59  *the  Deed  had  been  valid,  there  could 
have  been  no  necessity  for  recording 
it,  because  it  would  have  passed  only  the 
same  property.  This  was  not  contested, 
they  say,  because  many  of  the  Plaintiffs 
then  were,  and  some  now  are,  infants,  &c. 
They  ask  a  Decree  for  their  proportion  of 
the  lands,  slaves,  and  other  personal  es- 
tate :  that  the  Defendant  may  render  an  ac- 
count of  the  slaves  and  hires,  and  of  the 
rents  of  the  lands,  which  came  to  his  pos- 
session on  the  death  of  the  said  Fleet ;  and 
pay  the  same  to  them,  &c.  * 

The  Deed  purports  to  bear  date  on  the 
25th  of  April,  1800,  and  conveys,  for  the 
consideration  of  $5,000,  a  tract  of  land  of 
six  hundred  acres,  ten  slaves,  by  name, 
also  twenty  head  of  cattle,  four  horses,  and 
a  variety  of  household  furniture,  hogs, 
sheep,  Ac.  This  Deed  was  admitted  to  rec- 
ord in  September,  1800,  on  the  acknowledg- 
ment of  Fleet  in  Court. 

The  Will  purports  to  bear  date  on  the  17th 
of  February,  1800,  giving  all  hia  estate 
both  real  and  personal,  to  the  said  Shear- 
man, and  appointing  him  executor.  This 
was  simply  proved  and  admitted  to  record, 
on  the  19th  of  January,  1801.  No  one,  at 
that  time,  however,  appears  to  have  quali- 
^ed  as  executor. 

The  answer  denies  the  fraud,  and  insists 
that  Fleet  was  of  soun-^  mind  when  he 
made  both  the  Deed  and  Will.  It  admits 
that  the  consideration  in  the  Deed  was 
not  the  real  one,  which  was,  that  he  was 
to  maintain  the  grantor,  &c.  He  denies 
that  the  Will  was  made,  as  was  alleged  in 
the  bill,  to  fortify  his  claim  under  the 
Deed ;  but  that,  after  the  Deed  was  made, 
it  was  discovered  by  Fleet  that  there  was 
a  negro  and  some  outstanding  debts,  which 
were  not  embraced  by  it ;  and  it  being  the 
intention  of  the  parties  to  the  contract 
that  all  his  property  was  to  be  conveyed, 
the  Will  was  executed  to  cure  this  omis- 
sion. He  says,  that  the  recording  of  the 
W'il  was  contested  by  some  of  the  parties, 
and  denies  their  right  to  come  in  to  con- 
test a  Will  three  or  four  years  more  than 
seven    (the    time    limited    by    Law)    after 

it  was  recorded. 
60  ^Nothing    further  was   done  in  the 

case,  until  Martin  Shearman's  death, 


which    happened    in  1814,    except   to   take 
depositions. 

In  1815,  a  bill  of  revivor  was  filed  by  the 
Appellees,  to  make  the  present  Appellant, 
who  was  administrator  with  the  Will  an- 
nexed of  Martin  Shearman,  a  Defendant; 
and  also  to  make  the  devisees  of  the  land 
in  question,  Defendants.  This  bill  merely 
states,  that  the  Plaintiffs  had  theretofore 
filed  their  bill  against  Martin  Shearman* 
for  the  purpose  of  setting  aside  a  Deed  and 
Will  for  a  tract  of  land  lying  in  Lancaster, 
made,  as  was  said,  by  John  Fleet,  in  favor 
of  the  said  Shearman,  on  the  ground  that 
they  had  been  obtained  hy  fraud,  in  i^hich 
certain  proceedings  had  been  had,  Ac. : 
that  he  had  since  died :  that  the  Appellant 
was  his  administrator,  and  the  others,  dev- 
isees of  the  land.  They  are  made  Defend- 
ants; and  the  prayer  is,  that  the  suit  may 
be  revived  and  stand  in  the  same  plight, 
&c. 

The  Defendants  answer,  the  one  admit- 
ting that  he  was  the  administrator,  and 
the  others,  the  devisees ;  and  agree  to  a  re- 
vival. 

After  this,  to  wit,  in  May,  1817,  an  issue 
was  directed  to  try  the  question  of  fraud* 
&c. ;  which  was  found  in  favor  of  the  Ap- 
pellees, both  as  to  the  Deed  and  Will.  The 
verdict  was  rendered  on  the  12th  of  April, 
1820;  and  being  certified  to  the  Chancery 
Court,  there  was  a  Decree  pronounced  on 
the  27th  of  the  same  month,  setting  aside 
both  Deed  and  Will,  and  directing  various 
accounts,  both  as  to  the  real  and  personal 
estate,  a  surrender  of  slaves,  &c. 

It  may  be  proper  here  to  remark,  that  on 
the  death  of  Martin  Shearman,  the  regular 
course  would  have  been,  to  have  had  some- 
one qualified  as  administrator  of  Fleet,  so 
as  to  represent  the  personal  estate.  This 
was  not  done,  however,  and  the  bill  of  the 
revivor  above  noticed,  seems  in  its  terms, 
to  limit  the  case,  as  to  the  Plaintiffs,  to  the 
controversy  so  far  as  it  regarded  the  real 
estate:  and  it  seems  to  me,  that  legiti- 
mately, whatever  to  the  contrary  might 
have  been  intended,  the  controversy 
61  between  the  parties  then  *before  the 
Court,  could  only  extend,  so  far  as 
ultimate  relief  could  be  given,  to  the  real 
estate.  To  be  let  in  to  the  enjoyment  of 
this,  the  heirs  had  a  right  to  an  enquiry 
into  the  alleged  fraud,  both  as  to  the  Deed 
and  Will ;  for  both  must  be  set  aside  of 
nothing  is  gained.  When  they  had  suc- 
ceeded as  to  both,  they  could  only  claim  to 
be  let  into  the  enjoyment  of  the  lands,  and 
to  have  an  account  of  the  rents.  All  be- 
yond this,  could  alone  be  claimed  by  the 
personal  representative  of  Fleet.  But  no 
such  representative  was  then  before  the 
Court,  and  none  such  existed.  The  Court, 
however,  in  the  same  Decree  which  vacated 
the  Deed  and  Will,  directs  accounts,  and 
amongst  others,  an  account  of  the  adminis- 
tration of  Martin  Shearman,  on  the  estate 
of  Fleet,  directing  the  Commissioner  to 
comprise  in  such  account,  to  the  debit  of 
the  said  Martin,  the  price  of  slaves,  and 
all  the  personal  estate  (except  the  slaves 
that  maybe  surrendered  under  the  Decree,) 
and  that  the  said  Martin  claimed  title  to, 
by,  or  under  the  said  papers;  thereby,  as 
it  seems  to  me,  very  properly    recognising 
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only  hia  title  as-  purchaser  or  lei^atee,  no 
claim  or  possession,  as  executor,  having 
been  suggested  in   any  of   the   pleadings. 

Accounts  were  also  directed  of  the  rents 
and  profits  of  the  land,  both  in  the  life- 
time of  the  said  Martin,  and  since;  reserv- 
ing liberty  to  those  claiming  to  be  heirs  or 
<3istributees  of  Fleet,  whether  Plaintiffs  or 
Defendants,  to  interplead,  &c.  with  a  view 
to  a  division  or  distribution  of  the  real  and 
personal  estate. 

The  Commissioner  reported,  and,  in  tak- 
ing the  accounts  of  the  Appellant^s  admin- 
istration, rejected  his  disbursements  in 
payment  of  debts,  so  as  to  subject  him,  as 
aforesaid,  for  a  devastavit.  At  the  same 
time,  and  at  the  instance  of  the  Appellant, 
he  reported  an  account,  according  to  his 
pretensions,  allowing  him  those  credits; 
and  in  this  way,  the  point  has  been  pre- 
sented to  the  Court.  In  order  to  fortify 
these  his  pretensions,  I  presume,  he  files 
several  depositions  to  prove,  that 
62  when  a  large  execution  of  one  *Dall, 
which  issued  on  what  is  commonly 
called  a  stay-bond,  executed  by  Martin 
Shearman,  as  security  for  Bdmunds  the 
debtor,  was  levied,  late  in  December,  1818, 
the  weather  was  very  inclement,  and  he 
confined  to  his  house  by  indisposition,  so 
that  he  could  not  travel  to  Richmond  or 
'Fredericksburg.  Whether  any  resistance  to 
the  execution,  which  such  a  journey  would 
have  enabled  him  to  make,  or  what  kind  of 
resistance  was  thought  of,  does  not  appear. 
'The  object  of  these  depositions  seems 
merely  to  be,  to  prove  that  if  he  could,  in 
any  way,  have  made  resistance,  it  was 
then  out  of  his  power  to  seek  advice  con- 
cerning it. 

It  is  pertinent  to  my  view  of  this  case, 
here  to  remark,  that  at  the  time  this  De- 
cree was  pronounced,  there  was  not  only  a 
want  of  a  personal  representative  of  Fleet's 
estate,  but  there  had  been  no  allegation  in 
the  pleadings  or  proceedings  in  the  cause, 
that  Martin  Shearman  had  ever  qualified  as 
executor  of  Fleet.  The  original  bill  seems 
to  negrative  such  idea,  by  the  allegation 
merely y  that  the  Will  had  been  obtained 
and  recorded,  for  the  purpose  of  fortifying 
the  claim  to  the  whole  property,  under  the 
Deed ;  and  is  relied  on  as  a  circumstance  of 
fraud  in  regard  to  that.  There  is  nothing 
in  the  bill,  charging  any  thing  beyond  a 
tortious  intermeddling  with  the  estate,  on 
the  pretence  of  a  fraudulent  Will.  The  bill 
of  revivor  seems  also  to  negative  any  pre- 
tence to  charge  his  administrator  for  his 
acts  as  executor,  by  confining  the  case  to 
the  land,  as  in  L/aw  it  was    then  confined. 

The  Chancellor's  Decree  for  account, 
it  seems  to  me,  therefore  can  only 
have  gone  on  the  ground,  that  as  Mar- 
tin Shearman  was  confessedly  in  posses- 
sion of  the  whole  estate,  pretending 
to  hold  the  greater  part  as  purchaser, 
and  the  residue  as  legatee,  and  as  those 
papers  were  both  declared  void,  his  estate 
should  be  answerable  for  the  whole  prop- 
erty, under  whichever  of  those  papers  he 
claimed  title;  but,  that  however  fraudulent 
•or  improper  that  possession  was,  yet  a 
Court  of  Equity  would    allow  him   all   just 

disbursements. 
i63  *It  is  true,  that  in  the  final  Decree 


it  is  stated,  that  an  exhibit  was  then 
before  the  Court,  showing  that  he  had 
qualified  as  executor;  but  at  what  time, 
does  not  appear ;  nor  do  we  know  when  this 
exhibit  was  filed.  It  is  not  now  in  the  rec- 
ord. The  copy  of  the  Will,  with  the  cer- 
tificate of  the  proof  of  it,  shows  that  he  did 
not  qualify  as  executor  when  the  Will  was 
proved ;  and  it  is  highly  probable,  that 
when  the  bill  was  filed,  and  probably  not 
until  long  after,  it  was  not  known  to  the 
Plaintiffs  that  he  ever  had  qualified,  as 
executor,  and  that,  therefore,  he  was  not 
charged  by  them  in  that  character.  It  is 
not  improbable,  howeyer,  that  when  about 
to  take  the  accounts,  search  may  have 
been  made  as  to  the  credits  collected  by 
him,  and  his  qualification  then  discovered, 
and  the  document  produced  to  the  Commis- 
sioner, as  has  been  suggested  at  the  bar'; 
who  thereupon  took  the  kccount  -  in  the 
manner  aforesaid.  Be  this  as  it  may,  the 
report  of  the  Commissioner,  and  this  docu- 
ment, presented  the  question  to  the  Chan- 
cellor on  the  final  hearing,  and  he  supported 
the  Commissioner.  I  shall  therefore  con- 
sider the  case,  as  if  there  was  a  document 
now  in  the  record,  proving  that  he  did 
qualify  as  executor. 

There  is  also  another  circumstance  be- 
longing to  the  statement  of  the  case.  The 
report  and  account  were  returned  in  Feb- 
ruary 1821;  and  in  May  following,  the 
Plaintiffs  had  leave  to  file  a  supplemental 
bill,  for  the  purpose  of  making  one  Arm- 
strong, who  was  agent  for  a  number  of 
them  in  prosecuting  the  suit,  a  Defendant; 
alleging,  that  since  the  last  continuance, 
he  had  taken  administration  on  the  estate 
of  Fleet.  This  was  done  after  the  accounts 
were  taken,  as  aforesaid,  and  prepara- 
tory to  a  final  Decree.  The  bill  was  in  fact 
filed  at  the  same  term  the  final  Decree  was 
pronounced.  It  alleges  that  the  Plaintiffs 
are  advised,  that  it  is  necessary  to  make 
him  a  Defendant,  that  a  Complete  Decree 
may  be  made,  binding  the  rights  of  all 
parties.  They  agree,  that  any  part  of  the 
estate,  necessary  for  his  administration, 
may  be  decreed  to  him,  subject  to  their 
eventual  rights  as  distributees ;  and  if 
64  none  is  necessary,  *but  if  he  is  will- 
ing that  an  immediate  distribution 
may  be  made,  that  the  same  may  be  de- 
creed, &c.  referring  to  the  preceding  pro- 
ceedings. 

To  this  bill,  that  Defendant  answered 
instanter.  He  admits  the  statements  it 
contains,  and  adopts  all  the  proceedings 
in  the  suit,  agreeing  to  be  bound  thereby, 
and  agrees  that  distribution  may   be  made. 

In  this  way,  and  at  this  time,  the  per- 
sonal representative  of  Fleet  is  finally 
brought  into  this  cause.  Up  to  this  time, 
then,  there  is  not  only  an  absence  of  any 
charge  in  the  bills  of  proceedings,  setting 
out  a  claim  against  the  Defendant,  as  rep- 
resenting an  executor,  but  there  was  no 
party  to  the  suit  that  could  regularly^ make 
any  such  claim,  which  could  at  all  affect 
the  question  under  consideration.  For, 
although  Martin  Shearman's  estate  would 
be  answerable  for  the  rents  of  the  land, 
and  to  which  alone  the  Plaintiffs  were  then 
entitled,  it  is  admitted  on  all  hands,  and 
so  decreed,  that  the  occupation  of  the  land 
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was  not  as  execator,  and  consequently,  that 
rents  and  profits  would  not  be  considered 
a  debt  of  the  first  dignity,  under  the  Act, 
but  only  payable  when  assets. 

Although  Martin  Shearman,  then,  may 
have  committed  a  fraudulent  spoliation  on 
the  rights  and  properties  of  these  parties ; 
yet,  unless  the  Appellant  has  also  been 
guilty  of  improper  conduct,  it  can  only  be 
strict  L/aw  which  will  remunerate  them 
therefor,  out  of  the  estate  of  an  innocent 
man. 

This  statement  of  the  case  presents  two 
questions : 

1.  Was  Martin  Shearman  a  qualified  exec- 
utor as  to  the  personal  estate  comprised  in 
the  Deed,  within  the  meaning  of  the  Act  of 
Assembly,  1  Rev.  Code,  389,  which  de- 
clares, that  executors  or  administrators  of 
any  person  who  shall  have  been  chargea- 
ble with  the  estate  of  a  dead  person,  com- 
mitted to  their  testator  or  intestate,  by  a 
Court  of  Record,  shall  pay  so  much  as  shall 
be  due  from  their  testator  or  intestate  to 
the  ward,  idiot  or  lunatic,  or  to  the  legatees 
or  persons  entitled  to  distribution,  before 
any  proper  debt  of  their  testator  or  in- 
testate? 
65  *2.  If  an  account  of  this  part  of  the 

estate  could  have  been  claimed  and 
charged  on  the  estate  of  Martin  Shearman, 
as  a  debt  of  the  first  dignity,  so  as  to  take 
precedence  of  other  proper  debts  of  his, 
and  to  charge  his  administrator  for  a  dev- 
astavit in  paying  such  other  proper  debts, 
can  such  pretension  be  supported  under  the 
bill  and  proceedings  above  stated? 

The  Act  of  Assembly,  I  presume,  must 
have  intended  one  of  two  or  three  things; 
either  that  an  executor  or  administrator,  cf 
an  executor,  administrator  or  guardian » 
&c.  is  bound  to  take  notice  of  every  case  in 
which  his  testator  or  intestate  acted  in 
such  fiduciary  character,  and  must  likewise 
be  presumed  to  have  knowledge  of  the  state 
of  the  accounts,  and  whether*  any  thing  is 
due  or  net,  and  also  of  all  claims  which 
may,  by  possibility,  be  asserted  in  conse- 
quence of  such  trust:  or,  that  he  shall  only 
tie  bound  to  take  notice  of  such  trusts  as  shall 
be  actually  made  known  to  him,  together 
with  the  extent  and  nature  of  the  claim, 
by  suit  or  otherwise ;  or,  if  he  is  bound  to 
notice  the  trust  itself,  as  one  committed  by 
a  Court  of  Record,  he  is  not  bound  to  notice 
any  claim,  which  may  be  asserted  by  the 
cestui  que  trusts,  unless  in  cases  where 
accounts  have  actually  been  settled  by  the 
Court,  and  made  a  matter  of  record,  show- 
ing monies  due;  or,  unless  a  specific  claim 
has  been  made,  by  suit  or  otherwise,  in 
such  a  way  as  to  show  that  the  claim  is 
one  within  the  Act. 

It  has  been  thought  rather  a  hard  case, 
that  executors  or  administrators  shall  be 
bound  by,  and  obliged  to  take  notice  of,  all 
Judgments,  wherever  rendered  within  the 
State,  though  they  are  not  only  matters  of 
record^  but  show  precisely  what  is  due,  and 
enable  the  executor  at  once  to  defend  him- 
self against  claims  of  inferior  dignity. 
But  where,  so  far  from  there  being  a  Judg- 
ment to  guide  him,  there  is  not  even  notice 
by  suit  or  otherwise,  actually  given,  either 
that  there  was  such  trust  in  relation  to  the 
matter  claimed,  or  that  there   had    been    a  ^ 


breach  of  that  trust  in  whole  or  in  part,  it 
would    seem    to   me    an     intolerable 

66  hardship,    to   make  *the  executor   or 
administrator     answerable,    as       he 

would  be  to  judgment  creditors.  If  yon  do 
this,  you  ought  to  extend  to  him  the  cor- 
relative benefit  of  pleading  this  trusteeship, 
and  all  possible  claims  arising  under  U, 
as  a  bar  to  all  other  actions,  until  such 
claims  shall  be  exhibited  and  adjusted.  All 
this  would  be  monstrous,  and  was  never  in- 
tended by  the  Law.  A  trust  of  this  kind 
may  even  be  settled  up  by  the  Court,  and 
the  amount  paid  accordingly,  but  that  ac- 
count may  afterwards  be  surcharged  and 
set  aside,  and  a  much  larger  sum  found 
due ;  but,  before  such  claim  is  made  known, 
the  executor  or  administrator  of  the  trus- 
tee may  have  paid  his  proper  debts.  It 
cannot  be,  that  this  is  a  devastavit  under 
the  Act. 

If  actual  notice  of  the  breach  of  trust,. 
then,  is  necessary  to  be  given  in  some  way 
or  other,  this  of  course  involves  notice  of 
the  trust  itself,  and  consequently,  implied 
notice  of  it  is  not  necessary  to  be  inferred, 
in  order  to  efifect  the  purposes  of  the  Law^ 
as  it  is  in  case  of  Judgments;  unless,  in- 
deed, it  should  be  in  the  case  I  have  above 
put,  of  a  settlement  of  accounts,  showing  a. 
particular  balance,  returned  to  Court  and 
made  a  matter  of  record.  As  to  this,  I  give 
no  opinion.  But  it  seems  to  me,  that 
where  the  case  depends  on  actual  notice  of 
the  claim,  the  party  cannot  derive  aid  from 
any  implied  notice  in  Law,  so  as  to  charge 
another  beyond  the  actual  notice  given. 
The  notice  given  ought  to  show  the  nature 
and  extent  of  the  claim;  and  the  party 
ought  not  to  be  permitted  afterwards,  by 
evidence  or  otherwise,  to  vary  it  so  as  to 
have  a  retrospective  operation.  The  nature 
of  the  claim,  as  first  announced,  is  that  to 
which  the  attention  of  the  executor  or  ad- 
ministrator is  drawn;  and  he  proceeds 
accordingly.  The  claim,  for  instance,  as 
originally  made,  is,  in  substance,  a  charge 
of  a  trover  and  conversion  by  the  testator 
or  intestate,  of  the  goods  of  the  deceased. 
But,  it  turns  out  afterwards,  that  he  held 
them  as  executor  or  administrator  or  guard- 
ian, and  had  not  accounted  for  them.  In 
the  mean  time,  his  executor  or  adminis- 
trator     has      paid      debts,      Ac,     Is 

67  *he   bound    to   know   contrary  to  the 
claim    set   up,  that    this    is    a    trust 

fund,  within  the  Act?  And  can  he  defend 
himself  against  other  creditors  on  this, 
ground?    It  seems  to  me  not. 

In  general,  then,  before  an  executor  or 
administrator  or  guardian,  Ac,  can  be  sub- 
jected to  a  devastavit  under  the  Act,  he 
must  have  actual  notice  of  the  nature  and 
extent  of  the  claim,  and  that  it  is  a  charge 
which  pertains  to  the  fiduciary  character  of 
his  testator  or  intestate. 

The  fair  way,  then,  and  the  most,  it 
seems  to  me,  that  can  be  asked  by  the  Ap- 
pellees, is  to  examine  this  case  precisely 
as  if  this  suit  had,  for  the  first  time,  been 
instituted  at  the  time  the  bill  of  revivor 
was  filed:  that  the  administrator  de  bonis 
non  of  Fleet  had  united  with  the  heirs  at 
law  in  the  bill;  and  that  it  had  been 
couched  in  the  same  language,  making  the 
same   charges,    and    no   more,  than    those 
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contained  in    the   original   bill   above    re- 
ferred to. 

The  qaestion  then  recurs,  is  the  personal 
estate  conveyed  by  the  Deed,  and  held  and 
claimed  by  Martin  Shearman  under  it,  as  a 
purchaser  thereof  for  value,  a  portion  of 
the  estate  of  Fleet,  committed  to  him  by  a 
Court  of  Record,  and  which  can  be  charged 
on  his  estate  as  a  claim  of  the  first  dignity, 
under  any  bill  that  could  have  been  filed  in 
the  cause?  Would  he  have  been  bound  by 
his  oath,  even  if  his  claim  was  under  a 
voluntary  Deed,  to  make  an  inventory  and 
appraisement  of  these  goods,  as  of  the 
goods  of  Fleet?  I  presume  not.  No  one 
could  have  claimed  this  of  him.  The  Court 
would  not  estimate  his  risque  by  its  value. 
If  there  was  not  enough  besides  for  the 
payment  of  debts,  creditors  could  resort  tu 
this  fund  for  that  purpose;  but,  the  Deed 
would  only  be  void  as  to  them.  Actual 
fraud,  as  to  them,  would  not  be  necessary. 
It  would  be  enough  that  the  Deed  was  vol- 
untary. They  can  go  against  the  fund, 
whether  the  volunteer  is  executor  or  not. 
The  executor  or  administrator  cannot  sue 
the  volunteer  to  set  aside  the  voluntary 
Deed,    in    order    to    pay    debts.     It    is  no 

part  of  their  duty,  because  it  is  no 
68        *part   of    the    estate     committed    to 

them;  and  if  it  is  not  in  this  case,  I 
cannot  see  how  it  would  be,  if  the  executor 
or  administrator  was  himself  the  donee.  If 
he  makes  an  inventory  of  it  as  part  of  the 
estate,  it  must  be  subject  to  distribution, 
as  well  as  to  payment  of  debts. 

But  this  is  not  a  case  of  creditors.  It  is  a 
claim  by  an  administrator  and  distributees, 
in  which  it  is  not  enough  to  show  the  Deed 
voluntary;  actual  fraud  in  obtaining  it, 
must  be  the  ground  of  the  claim.  And 
though  this  ground  of  claim  goes  to  show, 
that  as  well  as  it  regards  creditors  as  dis- 
tributees, no  title  passed :  but  that  as  to 
l>oth,  the  goods,  are  to  be  treated  as  the 
goods  of  Fleet ;  yet,  I  have  not  been  able 
to  perceive  how  this  will  vary  the  case 
from  that  of  a  mere  voluntary  Deed,  above 
put.  In  some  respects,  it  seems  to  me  to 
be  a  stronger  case  than  that,  in  favor  of 
the  opinion  I  have  advanced  as  to  it.  I 
can  see  no  reason  why,  as  to  creditors, 
actual  fraud  shall  make  it  a  part  of  the 
estate  committed  by  the  Court,  if  the  vol- 
untary consideration  or  legal  fraud  would 
not.  But,  it  is  the  estate  of  the  deceased, 
because  he  to  whom  the  estate  of  the  de- 
ceased is  committed  has  faudnlently  ob- 
tained a  Deed,  vesting  the  legal  title  to  it 
in  him,  before  the  death  of  him  to  whose 
estate  it  is  said  to  belong.  Suppose,  when 
Martin  Shearman  qualified,  the  Court  had 
been  toM  by  the  Appellees,  ''This  man 
holds  the  greater  part  of  the  estate  of 
Fleet  under  a  Deed  obtained  by  fraud,  and 
we  intend  to  sue  to  set  it  aside,  and  now 
desire  you  to  direct  the  appraisement  of 
that  property,  and  to  take  security  for  its 
amount."  Could  the  Court  have  done 
either?  It  seems  to  me  not.  But  would 
Shearman  be  bound  to  render  an  inventory, 
and  thereby  accuse  himself  of  the  alleged 
fraud?  Surely  not.  When,  then,  does  it 
again  become  part  of  the  estate  of  Fleet? 
Not  until  the  moment  when  the  Deed  is 
vacated;    and    even    if     this    had      been 


done  in    the    life-time  of    Martin    Shear- 
man,   and     if   there     had    been    no    Will 
also  giving  it  to  him,  but  he   had  been  ad- 
ministrator,   I  would    pause  before   I 

69  would  say,  that  his  sureties  should  *be 
responsible  for  it.     But,  in  this  case, 

and  as  to  these  parties,  both  Deed  and  Will 
must  be  set  aside,  or  nothing  is  done;  and 
had  that  taken  place  in  the  life-time  of 
Martin  Shearman,  the  very  act  which 
made  this  property  again  a  portion  of 
Fleet's  estate,  would  have  virtually  annulled 
all  his  power  over  it  as  executor.  But,  this 
Decree  was  not  in  the  life-time  of  Martin 
Shearman.  When  he  died,  the  legal  estate 
was  in  him ;  and  his  administrator  was 
bound  to  give  security  to  its  extent,  to  re- 
turn an  inventory  of  it,  and  to  pay  debts, 
&c.,  accordingly.  From  this  latter,  he  will 
be  excused,  however,  as  soon  as  these  goods 
are  recovered  from  him,  by  those  having  a 
paramount  title.  This  has  been  done,  and 
they  have  got  possession. 

During  his  possession,  then,  and  during 
his  life,  the  legal  title  was  in  Martin 
Shearman,  not  as  executor,  but  under  the 
Deed.  This  state  of  things  continues  until 
the  Decree.  Up  to  that  time,  they  are  a 
part  of  Martin  Shearman's  estate,  and  lia- 
ble for  his  debts.  How  then  can  it  be 
said,  that  they  were  committed  to  him  by 
a  Court  of  Record,  as  part  of  the  estate  of 
Fleet? 

For  these  reasons,  as  at  present  advised, 
I  think  that  no  bill  could  have  been  framed, 
so  as  to  bring  this  case  within  the  Act  of 
Assembly.  The  necessary  charge,  in  this 
case,  of  actual  fraud  in  getting  the  legal 
title  from  one  who  did  not  intend  to  con- 
vey it,  or  was  incapacitated  to  do  so,  is  a 
charge  which  admits  the  legal  title  in  him, 
but  which  seeks  to  avoid  it.  It  charges  an 
act  in  the  nature  of  a  tort  by  which  an  in- 
jury has  been  done;  and,  when  prosecuted 
against  Martin  Shearman  alone,  it  is  only 
charged  as  a  personal  injury  of  this  kind, 
as  a  fraud  subjecting  him  to  certain  con- 
sequences; not  as  a  violation  of  his  duty 
as  an  executor,  in  not  returning  an  in- 
ventory, and  rendering  an  account  of  his 
property.  If  apprehensions  had  been 
entertained  that  he  would  remove  the 
slaves,  and  an  injunction  or  sequestration 
had  been  asked,  would  it  have  been  refused 
because    the    sureties    in    the    exec- 

70  utorial  *bond  would  be  liable?    I  pre- 
sume not;  even  if  it  had  appeared  in 

the  bill,  that  he  had  quflified  as  executor. 
It  is  to  the  consequences  arising  from  this 
fraud,  then,  that  the  estate  of  Martin 
Shearman  is  liable;  and  I  have  therefore 
been  unable  to  perceive,  how  it  could  have 
been  charged,  as  arising  from  his  acts  as 
executor,  in  relation  to  property  committed 
to  him,  as  such,  by  a  Court  of  Record. 

But,  if  it  could  have  been  so  charged,  it 
has  not  been ;  and  if  the  administrator 
ought  to  have  notice  of  the  claim,  so  as  to 
justify  him  in  withholding  the  assets  from 
other  creditors,  it  ought  to  be  so  given  or 
charged,  I  presume,  that  he  would  not  only 
have  notice  that  the  demand  was  claimed 
as  one  of  the  first  dignity,  but  presented 
in  such  a  shape,  that  he  might  plead  its 
pendency,  in  bar  of  debts  of  inferior  de- 
gree.    But,  the  bill  treats  the   case  simply 
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as  one  of  the  nature  I  have  above  de- 
scribed, simply  as  a  tortious  possession 
under  a  fraudulent  Deed  and  Will.  The 
bill,  in  fact,  was  against  Martin  Shear- 
man himself,  filed  in  a  case,  in  which,  if 
he  could  have  been  charged  as  executor,  in 
regard  to  this  part  of  the  estate,  he  was 
not  so  charged,  and  in  which  the  party 
had  a  right  to  waive  charging  him  as 
executor,  had  a  right  to  exonerate  his  sure- 
ties, and  to  look  to  him  personally,  from 
the  consequences  of  a  fraud  committed  by 
him,  before  he  was  executor,  and  for  which 
they  could  equally  charge  him,  whether  he 
had  ever  qualified  as  executor  or  not. 

If  a  doubt  had  existed,  whether  the  bill 
could  have  been  filed  in  any  other  shape, 
the  party  had  a  right  not  to  risque  the 
consequences  of  that  doubt,  of  a  demurrer 
to  his  bill,  &c.  He  had  a  right  to  go  against 
Martin  Shearman  alone,  in  his  individual 
character.  If  he  did  this  from  ignorance 
that  he  had  qualified  as  executor,  it  is  the 
same  thing.  That  might  have  led  to  an 
amended  bill,  if  indeed,  it  could  have  been 
amended.  But,  then,  it  could  not  have 
operated  retrospectively,  so  as  to  make 
previous  payments  a  devastavit.  The  bill 
was  originally  filed  as  a  mere  individual 
charge  against  Martin  Shearman. 
71  No  other  *part  of  the  pleadings  has 
changed  the  nature  of  that  charge; 
nor  is  any  thing  to  the  contrary*  perceived 
in  the  case,  until  the  Decree  vacating  the 
Deed  and  Will.  But  even  this,  as  I  have 
above  stated,  does  not  seem  to  me  nec- 
essarily to  involve  that  question.  If  it 
does,  however,  the  payments  which  have 
been  rejected  by  the  Commissioner,  were 
all  before  that  Decree. 

On  the  whole,  though  I  am  not  without 
my  doubts,  I  cannot  vote  in  support  of  this 
Decree  subjecting  this  administrator  to  a 
devastavit.  That,  I  believe,  is  the  only 
point  in  contest.  At  all  events,  I  do  not 
perceive  any  other  error. 

The  PRESIDENT. 

My  first  impression  of  this  case  was, 
that  the  objections  urged  by  Counsel  to  the 
Decree  might  be  obviated  by  a  minute 
attention  to  the  pleading  and  facts  in  the 
record ;  but  on  a  full  examination  of  them, 
I  have  come  to  a  different  conclusion.  The 
proceedings,  nether  expressly  nor  by  in- 
tendment, exhibit  any  claim  against  K.  G. 
Shearman  administrator  of  Martin  Shear- 
man, who  was  execjitor  of  John  Fleet;  but 
charge  him  solely  as  administrator  of  Mar- 
tin Shearman.  The  bill  recites  the  Will 
of  Fleet,  but  founds  no  claim  on  it,  as  its 
object  was  to  set  it  aside,  as  well  as  the 
Deed ;  and  though  it  be  admitted,  that  K. 
G.  Shearman  had  notice  of  the  probate, 
and  must  be  presumed  to  know  that  Mar- 
tin Shearman,  his  testator,  was  the  rightful 
executor  of  Fleet  until  the  probate  was 
repealed,  no  claim,  founded  on  these  facts, 
is  exhibited  against  him  in  any  of  the 
pleadings.  Nor  do  I  think  that  his  admis- 
sions (in  the  character  of  administrator  of 
Martin  Shearman,  in  which  he  is  charged) 
on  the  adjustment  of  the  accounts  directed 
by  the  Chancellor,  can  obviate  that  objec- 
tion;  as  the  credits  claimed  by  him,  for 
the  payment  of  the  proper  debts  of    Martin 


Shearman  as  his  administrator,    inclnding 
Dall's  debt,  were   anterior  in  date  to 

72  these  ^admissions  before  the  Commis- 
sioner. There  is  nothing  in  his  ad- 
missions, therefore,  to  deprive  him  of  the 
right  to  insist,  that  until  suit  was  brought 
against  him  as  the  administrator  of  Mar- 
tin Shearman  who  was  executor  of  Fleet, 
claiming  the  balance  due  by  his  testator  to 
Fleet's  estate  by  the  personal  representa- 
tive of  Fleet,  he  could  not  resist  the  claims 
of  Martin  Shearman's  proper  creditois,  on 
the  ground  that  that  balance,  whatever  it 
might  be,  was  a  debt  of  superior  dignity 
to  theirs.  Such  a  pretence  would  delay,  in- 
finitely, the  creditors  of  every  one  who 
was  executor  or  administrator,  and  lead  to 
great  frauds. 

But,  in  another  point  of  view,  E.  G. 
Shearman,  ought  to  have  been  allowed  the 
credits  claimed  bv  him  as  administrator  of 
Martin  Shearman.  The  bill  was  brought 
to  set  aside  the  Deed  and  Will  of  Fleet,  as 
frandulept.  It  is  admitted,  that  the  Deed 
included  all  the  property  of  Fleet,  except 
an  inconsiderable  part  of  it,  which  passed 
by  the  Will.  Until  the  Deed  and  Will  were 
set  aside  by  the  Chancellor,  Martin  Shear- 
man was  in  possession  of  the  property  in- 
cluded in  them,  according  to  their  tenor 
and  efi^ect.  When  he  qualified  as  executor 
of  Fleet,  he  could  not  be  said  to  be  in  pos- 
session of  the  property  included  in  the 
Deed,  as  executor  of  Fleet,  but  in  his  own 
right,  such  as  it  was.  As  to  that  property, 
he  could  not  have  been  required  to  give 
security  by  the  Court  of  Probate,  but  as  to 
the  property  in  the  Will  only.  That  he 
might  have  been  charged  as  executor  in 
his  own  wrong,  as  regarded  the  property  in 
the  Deed,  if  he  had  lived  until  it  was  set 
aside,  is  admitted;  but  he  died  before  that 
event ;  and  his  administrator  can,  I  think, 
only  be  charged  as  representing  him  as 
executor  de  son  tort,  as  regards  the  prop- 
erty in  the  Deed.  In  relation  to  it,  a  debt 
due  by  Martin  Shearman  to  the  representa- 
tives of  Fleet,  was  a  proper  debt  of  his 
own,  and  not  of  no  higher  dignity  than 
any  simple  contract  debt.  If  the  bill  and 
pleadings  in  the  cause,  therefore,  had 
charged  E.  G.  Shearman,  as  administrator 
of    Martin    Shearman,    the    rightful 

73  executor   of    Fleet,   the   'property  in 
the  Deed  could  not  have  been  charged 

to  him  in  that  character.  As  regarded  the 
property  in  the  Will,  the  proceedings  have 
been  very  irregular.  To  have  attained  the 
object  of  the  bill,  after  the  death  of  Mar- 
tin Shearman,  the  personal  representative 
of  Fleet  ought,  by  supplemental  bill,  to 
have  been  made  a  party,  and  on  his  an- 
swer, coming  in,  an  order  to  settle  the  ac- 
counts should  have  conformed  to  the 
diffexent  responsibilities  of  E.  G.  Shear- 
man, charged  in  the  supplemental  bill. 

In  every  point  of  view,  therefore,  E.  G. 
Shearman,  when  he  was  accounting  both 
for  the  property  in  the  Deed  and  Will, 
ought  to  have  been  allowed  a  credit  for  the 
payment  of  the  proper  debts  of  Martin 
Shearman,  either  as  his  representative  as 
executor  de  son  tort,  as  to  the  property  in 
the  Deed;  or  as  rightful  executor  of  Fleet 
under  the  Will. 

I  think  the  Decree,  therefore,  is  erroneous 
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in  not  allowing  him  these  credits;  and  so 
tnnch  ought  to  be  reversed ;  and  there  is 
no  substantial  objection  to  the  residue,  it 
ought  to  be  affirmed. 


Ball  V.  Payne. 

November,  1827. 

l^lUt— Constrnctloo— Pee  Tail— Docking.*— A  devise 
of  lands  to  the  son  of  tbe  testator  for  life,  ''and  In 
case  be  should  have  heirs  lawfully  berotten.  that 
he  shall  or  may  dispose  of  the  said  land,  to  either 
or  amonsrst  the  said  heirs,  as  he  shall  think  proper: 
bat  In  case  that  my  son  should  die  without  such 
heirs,  then  my  Will  Is,  that  the  said  lands  be 
equally  divided  amongst  my  dausrhters."  srives  a 
fee  tall,  converted  by  the  Act  of  Assembly  into  a 
fee  simple. 

This  was  an    ejectment    brought   in    the 

Superior   Court   of    Lancaster  County,   by 

Ball  against  Payne.     The  question  between 

the  parties,  depended  on    the    construction 

of    a    claupe     in     the    Will   of   Jas. 

74  W.  Ball.     The  Superior  *Court   gave 
Judgment  for  the  Defendant,  upon    a 

special  verdict  found  by  the  Jury,  and  the 
Plaintiff  appealed. 

The  case  was  argued  by  Leigh  and  Wick- 
ham,  for  the  Appellant,  and  by  Stanard, 
for  the  Appellee. 

The  Counsel  for  the  Appellant,  cited 
Pells  v.  Brown,  as  it  is  reported  in  Fearne 
on  Cont.  Rem.  395,  Butler's  Ed. ;  Warner 
V.  Mason,  5  Munf.  242;  Smith  v.  Chap- 
man, 1  Hen.  &  Munf.  300,  Koane's  opin- 
ion;  Goodrich    v.  Harding,     3    Rand.  282. 

The  Counsel  for  the  Appellee,  cited  Doe 
V.  Smith,  7  Term  Rep.  531 ;  Doe  v.  Gold- 
smith, 7  Taunt.  209;  Doe  v.  Chandler,  7 
Term  Rep.  531. 

November  9.  JUDGE  CARR  delivered 
fais  opinion. t 

This  case  depends  upon  the  construction 
of  the  following  words  in  the  Will  of  James 
W.Bali:  **At  the  death  or  marriage  of 
iny  wife,  I  give  unto  my  son  Cyrus  Ball, 
the  use  of  all  the  remainder  of  my  lands 
that  I  possess  in  the  County  of  Lancaster, 
during  his  life,  and  in  case  he  should  have 
heirs  lawfully  begotten,  that  he  shall  or 
may  dispose  of  the  said  land,  to  either  or 
amongst  the  said  heirs,  as  he  shall  think 
proper;  but  in  case  that  my  son  should  die 
without  such  heirs,  then  my  Will  is,  that 
the  said  lands  be  equally  divided  amongst 
my  daughters.*'  The  use  of  his  land  given 
to  Cyrus  in  the  first  branch  of  the  clause, 
and  the  power  of  appointment  in  the 
second,  I  do  not  consider  as  affecting  at  all 
the  character  of  the  devise.  We  know  that 
an  appointee  takes  immediately  under  the 
Deed  or  Will  treating  the  power,  and  just 
as  if  he  had  been  named  in  that  Deed 
or  Will.     Southby   v.  Stonestrect,    2 

75  Ves.    610;    Fearne   on    Cont.    *Rem. 


•Wills -Cofistructlon-Pee  Tail-Docklfiff.-in  Califs 
V.  Kemp.  11  Oratt  86.  It  Is  said:  **Tbat  tbe  power  of 
dtsposlDfir  to  snch  of  bis  Issoe  as  be  sbould  tblnk  fit 
would  Dot  operate  to  restrict  tbe  sreneral  words.  Is 
sbown.  by  tbe  case  of  Ball  v.  Pavne,tBand.  78,  wbere 
a  similar  power  of  dlsposlnsr  amonsrst  or  to  eltber 
of  tbe  belrs  of  tbe  body,  was  contained  in  tbe  de- 
vise: but  tbe  tenant  for  life  was  beld  to  take  an 
estate  tall  wblcb  by  our  statute  was  converged  Into 
an  estate  In  fee  simple.*'  On  tbls  subject  tbe  prin- 
cipal case  Is  also  cited  witb  approval  In  Grlffltb  v. 
Tbomson,  1  Lelffb329:  Seekrlffbt  v.  Blllups.4  Leiffb 
96.  W.  W,  112;  Doe  v.  Cralffen.  8  Lelfirb  452:  Tlnsley  v. 
Jones,  18  Gratt  297.  298:  Hood  v.  Haden,  82  Va.  697. 

tJuDGEs  Gbbbn  and  Cabbll,  absent 


100.  It  was  acknowledged  by  the  Coun- 
sel for  the  Appellant,  that  the  word 
heirs,  as  used  by  the  testator,  must  be  un- 
derstood heirs  of  the  body.  This,,  then,  is 
a  devise  to  Cyrus  for  life,  and  if  he  have 
heirs  lawfully  begotten  of  his  body,  to 
such  of  them  as  he  shall  appoint;  and  if 
he  should  die  without  such  heirs,  the  lands 
to  be  divided  among  the  daughters  of  the 
testator.  The  question  is,  what  estate 
Cyrus  took;  and  that  depends  on  another 
question,  whether  the  words  heirs,  Ac.  in 
the  second  branch  of  the  clause,  are  to  be 
taken  as  words  of  purchase,  or  words  of 
limitation. 

Words  of  purchase,  are  snch  as  give  the 
estate,  originally,  to  the  heirs,  Ac.  and  not 
through  the  medium  of,  or  by  descent  from, 
the  ancestor.  Words  of  limitation,  are 
such  as  do  not  give  the  estate  imported  by 
them,  originally,  to  the  heits,  Ac.  de- 
scribed, but  only  extend  the  ancestor's 
estate  to  an  estate  of  inheritance,  descendi- 
ble to  the  heirs  described.  As  far  back  as 
Shelly's  Case,  it  has  been  laid  down  as 
a  rule  (never  since  questioned)  **that 
wherever  in  the  same  instrument,  there  is 
a  limitation  to  the  ancestor  for  life,  and 
one  to  his  heirs  general  or  special,  the 
heirs  shall  not  take  by  purchase,  but  by 
descent."  To  this  rule,  there  are  a  few, 
and  hut  very  few  exceptions.  They  are  all 
very  learnedly  and  accurately  defined  by 
Mr.  Fearne,  in  his  Essay  on  Contingent 
Remainders,  and  have  so  often  been  the 
subject  of  discussion  and  decision  in  this 
Court,  that  it  would  be  worse  than  useless, 
to  attempt  to  enumerate  them.  Suffice  it 
to  say,  that  neither  in  a  Deed,  nor  in  a 
Will,  would  the  words  used  in  the  case  be- 
fore us,  present  an  exception.  In  Wills, 
it  is  true,  a  greater  latitude  is  taken ;  for 
there,  the  intention  of  the  testator,  unless 
it  violate  some  rule  of  Law,  is  the  stand- 
ard. But  cases  innumerable  might  be 
quoted,  to  show,  that  devises  clothed  in  the 
same  words  with  ours,  to  wit :  to  A.  for  life, 
then  to  the  heirs  of  his  body,  and  on  his 
death  without  such  heirs,  over,  have  been 
construed  to  give  A.  an  estate  tail;  the 
words  heirs  of  his  body,  being,  in  all 
76  such  cases,  *taken  as  words  of  limi- 
tation, and  not  of  purchase.  This  is 
done,  not  because  the  testator  did  not  in- 
tend to  give  A.  an  estale  for  life;  for,  it  is 
admitted  that  he  did  mean  to  give  him  such 
estate;  but  it  is  equally  clear,  that  he  in- 
tended to  provide,  not  only  for  the  imme- 
diate, but  the  remote  issue  of  A.  and  that 
the  estate  should  not  go  over,  before  such 
issue  was  extinct;  and  to  e£Fectuate  this, 
the  general  intent,  the  words  heirs,  &c. 
are  taken  as  words  of  limitation,  extending 
the  estate  of  A.  to  an  estate  of  inheritance 
descendible  to  the  heirs  described. 

The  latest  English  case  I  have  seen  on 
this  subject,  is  that  of  Doe  on  the  demise 
of  Cole  V.  Goldsmith,  cited  by  the  Counsel 
for  the  Appellee  from  7  Taunt.  209.  That 
was,  I  think,  a  stronger  case  than  ours.  It 
was  **a  devise  to  F.  6.  and  his  assigns  for 
life,  and  immediately  after  his  decease, 
unto  the  heirs  of  his  body  lawfully  to  be 
begotten,  in  snch  parts  and  shares  as  the 
said  F.  6.  should  by  Will  or  Deed  appoint; 
and  in  default  of   such    heirs    of  his  body. 
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then  immediately  on  his  decease,  over  to 
J.  G."  The  Court,  without  the  least 
doubt,  held  it  to  be  an  estate  tail  in  F*.  G., 
and  destroyed  by  the  recovery  which  he 
suffered. 

Under  the  doctrines  of  the  English  I^aw, 
then,  there  is  no  doubt  on  my  mind,  that 
the  son  Cyrus  Ball  would  take  under  this 
Will  an  estate  tail,  enlarged  by  our  Statute 
into  a  tee. 

But  it  was  insisted,  fhat  under  our  Stat- 
ute dispensing  with  words  of  inheritance 
in  Deeds  and  Wills,  a  different  construc- 
tion ought  to  prevail:  that  by  it,  we  must 
consider  a  fee  simple  given  to  the  heirs  of 
Cyrus  Ball,  which  they  take  as  purchasers; 
and  which  prevents  the  enlargement  of  the 
estate  of  Cyrus  into  a  fee  tail.  The  words 
of  the  Law  are,  **Every  estate  in  lands, 
which  shall  hereafter  be  granted,  conveyed 
or  devised  tg  one,  although  other  words, 
heretofore  necessary  to  transfer  an  estate 
of  inheritance,  be  not  added,  shall  be 
deemed  a  fee  simple,  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not 
77  appear  to  have  *bcen  granted,  con- 
veyed, or  devised,  by  construction  or 
operation  of  Law."  I  have  considered  this 
Law  as  meaning  simply  to  dispense  with 
words  of  inheritance,  and  transferring  the 
fee,  in  those  cases,  where  before,  for  want 
of  such  words,  an  estate  for  life  only  would 
pass.  But,  I  have  never  supposed  it  was 
intended  by  it,  to  break  up  from  their 
foundation,  the  ancient  and  general  rules 
of  construction,  and  convert  those  into 
words  of  purchase,  which,  for  centuries,  had 
been  settled  as  words  of  limitation.  So 
far  from  disturbing  ancient  rules,  the 
framera  of  that  Law  seem  to  have  taken 
especial  care  to  preserve  them. 

Before,  then,  we  can  bring  our  Statute 
to  bear  upon  any  case,  we  must  ascertain 
that  by  the  establifthed  rules  of  construc- 
tion, an  estate  for  life  would  have  passed. 
But,  we  know  that  where  land  is  devised 
to  one  for  life,  then  to  his  heirs  or  the 
heirs  of  his  body,  and  on  failure  of  such 
heirs,  over,  no  estate  passed  to  the  heirs  or 
issue;  but,  these  words  are  used  as  words 
of  limitation,  describing  the  estate  of  the 
ancestor,  and  extending  it  to  a  fee  tail. 
Here,  then,  is  no  case  presented  for  the 
operation  of  onr  Act.  In  the  same  Statute 
of  1785,  from  which  the  clause  above 
quoted  IS  taken,  we  find  a  declaration,  that 
every  estate  in  lands  which  hereafter  shall 
be  limited,  so  that  as  the  Law  aforetime 
was,  such  estate  would  have  been  an  estate 
tail,  shall  be  deemed  to  be  an  estate  in  fee 
simple.  Now,  we  know,  that  by  the  Law, 
as  it  had  long  before  been  settled,  if  an 
estate  had  been  given  to  A.  for  life,  then 
to  the  heirs  or  issue  of  A.,  and  if  he  die 
without  such  issue,  over;  A.  took  an  estate 
tail;  and  this,  the  Statute  says,  shall  be  a 
fee.  But,  if  we  say,  that  under  the  Law 
dispensing  with  words  of  inheritance,  the 
heirs  of  the  body  of  A.  become  purchasers, 
and  take  the  fee,  we  prevent  A's  life  estate 
from  being  enlarged  into  a  fee  tail,  and  thus 
withdraw  it  from  the  Act.  This  would  be 
setting  one  clause  of  the  same  act  in  direct 
opposition  to  another.  This,  too,  would 
violate  the  rule  laid  down  and  steadily  ad- 
hered    to     by     this     Court,    in     all     the 


78  *case8  which  have  come  before  it.  lo 
the  case  of  Bells  v.  Gillespie,  5  Rand. 
273,  I  have  more  particularly  noticed  these 
cases,  to  which  I  refer. 

I  conclude,  that  Cryus  Ball  took  an  es- 
tate tail,  converted  by  the  Act  into  a  fee : 
which  fee  was  conveyed  to  the  Defendant 
Payne :  and  that  the  Judgment  of  the  Cotirt 
below  be  afiBrmed. 

The  other  Judges  concurred,  and  the 
Decree  was  affirmed. 


Glasscock,  &c.  v.  Batton. 

November.  1887. 

Conveyance  of  Personalty -Retention  of  Poaaesalon  by 
Qrantor-Prand.*— Where  a  slave  has  been  mort- 
sraffed,  and  afterwards  sold  abaolately  to  the 
mortffasree.  but  the  Bill  of  sale  not  recorded,  and 
possession  permitted  to  remain  with  the  vendor, 
such  sale  is  fraudulent,  as  against  a  subsequent 
purchaser:  and  Equity  wilL  (under  the  particular 
circumstances.)  entertain  such  purchaser  to  re- 
cover the  slave  against  the  fraudulent  vendee 
who  had  clandestinely  gotton  possession  of  him. 
Nor  can  such  fraudulent  vendee  prevent  a  re- 
covery, by  showing,  that  the  Plaintiff  did  not  take 
possession  at  the  instant  of  the  purchase:  as  such 
omission  cannot  make  good  the  fraudulent  sale. 

This  was  an  appeal  from  the  Chancery 
Courf  of  Clarksburg,  where  Thomas  Batton 
filed  a  bill  against  John  F.  Singleton  an 5 
Enoch  Glasscock,  alleging  the  following 
facts:  That  in  1820,  the  complainant 
Batton  purchased  of  John  F.  Singleton  a 
negro  boy  named  Garrison,  of  about  13 
or  14  years  of  age,  at  the  price  of  440  dol- 
lars, 340  dollars  of  which  were  paid  by  the 
complainant  to  the  said  Singleton,  leav- 
ing 100  dollars  still  due:  that  Singleton 
shortly  afterwards  deliveired  possesion  of 
the  said  slave  to  the  complainant:  that 
some  time  after  he  held  the  said  slave,  and 
had  paid  the  said  340  dollars,  he 
79  found  that  *Glasscock  held  a  con- 
veyance by  Bill  of  Sale  or  Deed  of 
Trust  from  the  said  Singleton,  bearing 
date  a  few  days  prior  to  the  complainant's 
purchase,  conveying,  or  purporting  to  con- 
vey, the  said  negro  boy,  with  one  or  more 
other  negroes,  which  conveyance,  as  the 
complainant  is  informed,  was  in  fact  given 
to  secure  a  debt,  or  supposed  debt,  of  about 
600  dollars,  which  Singleton  nwed  to  Glass- 
cock ;  and  Singleton,  notwithstanding 
such  conveyance,  was  suffered  to  retain  the 
entire  possession  of  the  said  negro  boy, 
and  to  remain  as  the  visible  owner,  with- 
out any  notice  or  knowledge,  on  the  part 
of  the  complainant,  of  the  said  conveyance: 
that  the  said  Glasscock,  (who  resided  in 
Loudoun  County,)  heard  of  the  complain- 
ant's purchase,  and  about  six  months  there- 
after, came  to  Lewis  County,  to  see  the 
said  Singleton  on  that  subject,  and  came 
to  some  agreement  or  compromise  with 
him,  with  the  terms  of  which  the  com- 
plainant is  not  acquainted;  although  he  is 
now  informed,  and  charges,  that  Glasscock 
received  property  or  security,  or  both  by 
way  of  substitute,  or   in    lieu    of    the  said 


*Sale  of  Personalty— Retention  of  Posaeasloo  by 
Grantor— Fraud  Per  Se.— See  on  this  subject,  discas- 
sion  in  foot-note  to  Davis  v.  Turner.  4  Qratt.  4tl: 
monoarraphic  note  on  "Fraudulent  and  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris.  II 
Gratt.  848  The  principal  case  is  cited  in  Sydnor  r. 
Gee.  4  LeiflTh  549:  Rose  v.  Bursress.  10  Leiirh  197: 
Davis  V.  Turner,  4  Gratt.  4R0;  Benjamin  v.  Madden. 
94  Va.  08.  26  S.  E.  Rep.  892. 
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negro  boy,  a  ad  perhaps  by  way  of  satis- 
faction or  security  for  his  whole  demand ; 
that  Glasscock  then  received  of  the  said 
Singleton  two  other  negro  slaves,  and  also 
a  bill  of  exchange,  or  draft,  or  written 
order,  on  some  person  in  Loudonn,  or  else- 
where, for  about  $300,  which  order  was 
paid  to  Glasscock,  or  he  made  the  order 
his  own  by  retaining  the  same,  without 
ret**rning  it  to  Singleton,  or  giving  him 
any  notice  of  the  dishonor  thereof:  that 
Glasscock,  while  in  Ivewis  County,  publicly 
declared,  and  sent  word  to  the  complain- 
ant, that  he  had  no  claim  to  the  said  negro 
boy;  because  Singleton  had  settled  his 
business  otherwise,  and  to  his  satisfaction : 
that  the  complainant  continued  to  hold  and 
possess  the  said  negro  boy,  till  <he  night 
of  the  19th  of  November,  1821,  when  he 
was  clandestinely  taken  from  his  posses- 
sion by  Glasscock,  who  had  privately  trav- 
eled to  Lrewis  County,  in  which  he  lurked, 
till  that  night  furnished  an  opportunity 
for  the  seizure,  and  the  complainant  has 
never  since  been  able  to  regain  him, 
80  or  to  ascertain  *what  Glasscock  has 
done  with  him.  The  bill  prays  for  a 
Decree  for  the  said  slave  with  his  profits, 
or,  if  that  cannot  be  obtained,  that  the 
money  paid  by  the  complainant,  with  in- 
terest may  be  decreed,  Ac. 

The  answer  of  Singleton  states,  that  it 
is  true,  that  the  complainant  purchased  the 
negro  in  question,  and  that  the  Defendant 
had  previously  given  a  lien  on  the  same  to 
Glasscock,  and  had  paid  the  debt,  by 
letting  Glasscock  have  two  other  slaves, 
and  giving  him  an  order  to  a  certain  W. 
Byrne  of  Fauquier  County  for  $440:  that 
the  said  Byrne  accepted  the  order,  as  the 
Defendant  has  heard,  upon  some  terms 
agreed  on  between  him  and  Glasscock: 
that  Glasscock  has  never  returned  the  said 
order,  or  called  on  the  Defendant  for  pay- 
ment thereof;  but  has,  as  the  Defendant  is 
advised,  made  the  order  his  own,  by  de- 
taining it:  that  the  Defendant  delivered 
the  said  boy  to  Batton,  and  that  the  latter 
lost  his  possession  of  the  boy,  without  the 
previous  knowledge  or  procurement  of  the 
Defendant. 

Glasscock  answered,  saying,  that  about 
the  end  of  1819,  or  beginning  of  1820, 
Singleton  being  largely  indebted  to  him, 
executed  a  Deed  of  Trust  on  three  negroes, 
one  of  which  was  the  boy  in  question :  that 
the  Deed  was  duly  recorded :  that  the  De- 
fendant went  to  the  County  of  Lewis,  for 
the  purpose  of  having  the  said  negroes 
sold  under  the  Deed  of  Trust,  and  Single- 
ton proposed  to  sell  the  negroes  to  the  De- 
fendant, in  preference  to  have  them^  sold 
under  the  Deed  of  Trust :  that  this  proposi- 
tion was  accepted,  and  the  negroes  were 
sold  to  this  Defendant,  in  discharge  of  the 
debt;  and  a  Bill  of  Sale  was  executed  by 
Singleton,  and  the  negroes  delivered:  that 
at  the  time  of  this  transaction,  Singleton 
had  a  large  crop  to  manage,  and  at  his 
earnest  solicitation,  the  Defendant  was 
prevailed  upon  to  leave  two  of  the  negroes 
w^th  Singleton,  one  of  whom  was  the  boy 
Garrison,  until  about  the  succeeding 
Christmas,  at  which  time  Singleton  under- 
took to  return  them ;  at  the  same  time,  the 
Defendant  promised  Singleton,  that    if   he 


paid  him  $600  at  Christmas,  he  would 

81  let    him     have    *the     negroes    back 
again,  and    indulge    him    further  for 

the  balance  of  the  purchase  money :  that  at 
the  time  last  mentioned.  Singleton  failed 
to  send  on  the  negroes,  as  he  had  promised, 
or  to  send  the  $600;  in  consequence  of 
which,  the  Defendant,  after  taking  legal 
advice,  went  out  to  L^ewis  County  to  take 
possession  of  his  negroes:  that  upon  arriv- 
ing at  the  house  of  Singleton,  he  got  one 
of  the  negroes  and  received  from  Singleton, 
a  letter  directed  to  the  complainant,  direct- 
ing him  to  deliver  up  the  boy  Garrison » 
stating  that  the  negro  was  the  property  of 
the  Defendant ;  and  that  although  he  had 
sold  the  said  negro  to  Batton,  he  had  no 
right  to  do  so :  that  the  Defendant  accord- 
ingly called  upon  Batton  for  the  negro, 
who  denied  that  he  had  the  negro,  and 
stated  that  he  had  sold  him.  and  that  he 
wa>i  then  half  way  to  New  Orleans,  which 
statement  the  Defendant  did  not  believe : 
that  the  Defendant  returned  to  Singleton, 
and  informed  him  of  the  fact :  that  the  De- 
fendant then  proposed  to  Singleton  to  give 
him  an  order  on  his  Agent  in  Fauquier 
County,  William  Byrne,  for  $440,  the 
amount  he  was  to  receive  for  the  boy;  with 
an  understanding,  that  if  he  received  the 
amount  of  the  order,  the  Defendant  should 
not  trouble  himself  further  upon  the  sub- 
ject; but,  if  he  did  not  receive  it,  he  should 
enforce  his  right  to  the  boy :  that  Single- 
ton accordingly  gave  the  order  hereto  an- 
nexed ;  but,  upon,  application  to  Byrne, 
there  were  no  funds  in  his  hands  to  meet 
the  order:  that  Byrne  offered  a  conditional 
acceptance  depending  on  the  event  of  a 
suit  in  Chancery;  which  the  Defendant 
refused  to  accept,  but  was  content  to  re- 
ceive the  money  if  it  came  to  the  hands  of 
Byrne,  by  the  time  contemplated,  to  avoid 
litigation:  that  the  Defendant,  sometime 
afterwards,  was  informed  that  the  negro 
was  in  the  possession  of  Batton,  and  that  he 
had  deceived  him  by  a  false  statement  of 
his  having  been  sold :  that  in  consequence 
of  the  advice  of  Counsel,  he  repaired  to  the 
neighborhood  of  Batton,  and  took  the  boy 
from  the  kitchen  of  Batton,  &c. 

82  *The   Chancellor  decreed    that    the 
Defendant   Glasscock,  should  deliver 

to  the  complainant  the  slave  Garrison,  and 
that  the  Defendant  should  render  an  ac- 
count of  the  profits  of  the  said  slave.  The 
Defendant  appealed. 

Leigh,  for  the  Appellant. 

Wickham,  for  the  Appellee. 

November  13.  JUDGE  CO  ALTER  de- 
livered his  opinion,  in  ^hich  the  other 
Judges  concurred.* 

The  jurisdiction  of  a  Court  of  Chancery, 
I  think,  can  be  maintained  in  this  case,  if 
on  no  other  ground,  on  the  one  taken  in 
the  argument,  that  if  the  Plaintiff  in 
Equity  had  sued  at  Law,  he  could  have 
been  successfully  resisted  by  the  mortgage, 
which  was  duly  recorded.  Even  if  the  Bill 
of  Sale  had  been  produced  there,  it  might 
not  have  been  a  clear  case  at  Law,  that  it 
was  a  release  of  the  mortgage,  so  as,  in 
that  Court,  to  divest  the  legal  title,  and 
leave  the  Defendant  simply  on  his  title 
under    the    Bill    of  Sale.     This,    however, 

*Tlie  Prssidxnt,  and  Judge  Green,  absent 
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would  be  the  consequence  in  a  Court  of 
Chancery,  where  substance  is  looked  to,  as 
decided  in  the   case   of   Clayborne  v.  Hill, 

1  Wash.  177.  There  it  was  decided,  that 
the  mortgage,  being  recorded,  was  not 
fraudulent  and  void  by  reason  that  the  pos- 
session remained  with  the  mortgagor;  but 
that  the  subsequent  absolute  Bill  of  Sale 
operated  as  a  release  of  the  mortgage,  and 
became  the  title  under  which  the  bar- 
gainee held ;  and  that  a  continued  posses- 
sion in  the  bargainor  afterwards,  rendered 
that  conveyance  void.  But  the  Defendant 
could  have  kept  that  Bill  of  Sale  in  his 
pocket,  so  that  a  resort  must  have  been  had 
to  a  Court  of  Equity  to  extract  it ;  and  if, 
for  this  purpose,  the  Appellee  had  a  right  to 
come  into  C<quity,  I  can  see  no  reason  why 

he  should  not  claim  relief  also  there; 

83  80   as  *to   have   possession    restored, 
and  an  account   of  hires   and  profits. 

Besides,  he  had  a  right  to  go  into  Equity, 
in  order  to  enquire  into  the  compromise  be- 
tween the  Appellant  and  Singleton  the 
bargainor,  and  the  compensation  received 
under  that  agreement.  Had  the  slave  not 
been  taken  from  the  possession,  of  the  Ap- 
pellee in  the  manner  he  was,  the  Appellant 
must  have  sued  at  Law ;  and  had  he  re- 
covered there  under  his  mortgage,  the  Ap- 
pellee surely  could  have  enquired  into  these 
matters,  in  a  Court  of  Equity.  The  man- 
ner of  that  possession,  admitting  that  it 
was  not  a  stealing,  (as  it  has  been  denom- 
inated at  the  bar)  and  was  not  absolutely 
illegal,  provided  the  party  could  have 
shown  a  better  title,  is  nevertheless  such 
a  procedure,  as  does  not  deserve  the  coun* 
tenance  of  Courts  of  Justice,  and  cannot 
be  insisted  on,  in  Equity,  as  placing  the 
party  on  higher  ground  t|ian  he  would  have 
occupied,  had  it  not  taken  place. 

As  to  the  merits,  it  seems  to  me,  that 
on  both  points,  they  are  equally  clear  for 
the  appellee.  Twyne's  Case,  3  Co.  80, 
where  it  was  held  that  absolute  convey- 
ances of  goods,  not  accompanied  by  posses- 
sion, are  fraudulent  and  void,  **for  that  the 
donor  continueth  in  possession,  and  useth 
them  as  his  own,  and  by  reason  thereof  he 
tradetfa  and  trafficketh  with  others,  and  de- 
frauds and  deceives  them,'*  followed  up  by 
the  cases  of  Edwards  v.  Harbin  ;  Hamilton 
V.  Russel,  and  by  the  case  of  Clayborne  v. 
Hill,  above  noticed;  Fitzhugh  v.  Anderson, 

2  Hen.  &  Munf.  289,  and  Alexander  v. 
Deneale,  2  Munf.  341,  and  other  cases  in 
this  Court,  clearly  show,  that  the  Bill  of 
Sale  to  the  Appellant  was  fraudulent  and 
void  as  to  the  Appellee,  at  the  time  he 
made  his  purchase. 

But,  it  i%  argued,  that  the  Appellee  can- 
not avail  himself  of  this,  because  he  also 
permitted  the  property  to  remain  with  the  sell- 
er, and  that  his  purchase  therefore  was  void. 

In  the  first   place,  it   does    not.  appear  to 

me,  that  this  is   proved.     Delivery    at   the 

moment  of  the  sale,  is  not  necessary.     The 

possession    must    remain,    and    if  it 

84  did  so,  it  *was  a  matter  very  suscep- 
tible  of    proof.     The    Appellee   was 

found  in  possession  by  the  Appellant, 
and  although  it  does  not  appear  when 
that  possession  was  acquired,  vet,  as  this 
Court  will  not  presume  a  fraud,  there 
ought    to    have    been  proof   of  it  by  him, 


who  seeks  to   aVail  himself  of  such    (raud. 

But,  if  it  were  otherwise,  and  if  we  must 
take  it  that  it  did  so  remain,  stiU  if  he  got 
possession  before  any  one  was  deceived, 
and  became  a  purchaser  thereof,  it  is  not 
void.  I  speak  of  subsequent  purchasers, 
not  of  creditors.  The  Appellant  is  not  such 
a  purchaser ;  and  I  cannot  perceive  how  this 
prior  purchase,  which  was  void  as  afore- 
said at  the  time  the  Appellee  purchased 
and  paid  his  money,  can  be  reinstated,  so 
as  to  place  him  in  the  condition  of  a  sub- 
sequent purchaser. 

This  seems,  indeed,  not  to  be  contended 
for  to  this  extent;  but,  it  is  said,  that  there 
is  par  delictum,  and  that  there  is  equal 
Equity,  and  the  Appellant,  not  only  bein^r 
prior  in  time,  but  being  Defendant  in 
Equity,  must  prevail.  But,  it  Mems  to 
me,  that  this  is  not  so  as  to  either  point. 
It  is  true,  if  there  had  been  a  subsequent 
purchaser  to  both,  neither  could  have  pre- 
vailed against  him,  if  possession  remained, 
as  has  been  alleged.  He  would  have  ad- 
vanced his  money,  and  must  have  held  the 
property;  but,  the  Appellant  was  not  so 
deceived,  did  not  so  advance  his  money. 
The  Appellee,  however,  was  so  deceived  bj 
the  conduct  of  the  Appellant,  and  so  there 
is  no  par  delictum,  and  the  Equity  is  not 
equal. 

As  to  the  compromise  and  compensation 
received  by  the  Appellant  from  Singleton, 
it  is  clearly  proved  by  many  witnesses, 
and  it  is  admitted,  that  it  would  have  pot 
this  case  to  rest,  had  it  not  been  entered 
into,  as  is  alleged,  in  consequence  of  a  false 
suggestion  by  the  Appellee,  that  the  slave 
was  not  in  his  possession  when  demanded. 
This  suggestion,  true  or  false,  could  only 
have  operated  on  the  Appellant,  so  as  to 
prevent  his  summary  mode  of  redress,  after- 
wards resorted  to.  It  could  no  more  have 
prevented  a  suit  against  the  Appel- 
85  lee,  or  caused  the  appellant  Mo  resort 
for  satisfaction  to  Singleton,  than  if 
he  had  simply  refused  to  deliver  hira.  Bat* 
how  was  the  fact?  The  Appellant  admits  in 
his  answer,  that  he  did  not  believe  this 
statement ;  and  he  also  admits,  that  before 
he  made  the  compromise,  he  had  taken  the 
advice  of  Pindal,  as  to  this  summary  re- 
dress. But  he  wished,  probably,  to  avoid 
the  scandal  of  such  a  transaction,  and  pre- 
ferred trying  to  obtain  satisfaction  from 
Singleton.  This  he  did,  and  procured  an 
order  for  $440,  bearing  interest,  the  price 
which  the  Appellee  gave  for  the  slave. 
The  price  of  the  three  negroes  sold  to  this 
Appellant,  being  about  SI,  100,  and  the  two 
he  received,  being  about  twenty  years  of 
age,  and  one  about  eighteen,  whilst  the  one 
in  dispute  was  about  twelve,  it  is  fair  to 
presume  that  he  considered  he  obtained 
more  than  he  gave  for  him.  Nor  is  it  at 
all  unlikely  that  he  should  so  have  ex- 
pressed himself,  when  speaking  of  the 
transaction.  The  witnesses,  who  testify 
to  this,  are  in  no  otherwise  discredited, 
and  ought  not  be  disbelieved  from  the  mere 
improbability  of  such  a  conversation, 
especially  as  many  others  prove  his  declara- 
tions, that  he  had  made  the  compromise 
and    was  satisfied. 

On  every  ground,  therefore,  the  Decree 
must  be  afiQrmed. 
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Noyember.  1827. 

Bond— Promtee  to  Pay— Suit  ont— Case  at  Bar.—A.  be- 

inff  Indebted  to  B.  transfers,  without  written 
assignment,  two  bonds  due  by  C.  to  A.  In  a  con- 
versation between  B.  and  C.  the  latter  promises 
to  pay  the  amount  of  the  bonds  when  they  should 
become  due.  This  conversation  was  previous  to 
the  transfer.  When  the  bonds  become  due,  B. 
brings  an  action  against  C.  on  the  bonds,  in  the 
name  of  A.  C.  pleads  non  est  factum,  and  B.  is 
cast  in  the  suit.  B.  then  sues  a  on  his  promise  to 
pay  the  bonds.  Such  action  may  well  be  main- 
tained. 

Pleadlna:  and  Practice— Non  Est  Pactam— Concloslon  of. 
—The  plea  of  non  est  factum,  whether  general  or 
special,  must  conclude  to  the  Country:  and  in 
such  case,  the  Plaintiff  cannot  reply  any  new 
matter.  He  must  either  accept  it  by  a  simliter, 
or  demur. 

Bonds  — Aluratlon— Non  BJt  Pactum. t— A  consent 
given  by  an  obligor  to  the  alteration  of  a  bond, 
given  after  the  alteration  is  made,  will  not  repel 
the  plea  of  non  est  factum;  but,  a  consent  given 
before,  or  at  the  time  of,  the  alteration,  will  be 
considered  as  a  rerezecntion. 

Pleading  and  Practice— Former  Judgment— How  Ad. 
vantage  Taken.— The  mode  in  which  a  party  must 
avail  himself  of  a  former  Judgment  for  the  same 
cause  of  action,  is  by  plea  in  bar.  or  in  an  action 
of  assumpsit,  by  evidence  on  the  general  issue. 

Smmti  Same— Same— Plea  In  Bar— A  former  Judg- 
ment cannot  be  pleaded  in  bar.  unless  it  was 
directly  upon  the  same  point,  and  between  the 


some  parties,  or  privies. 
-Same-Bffect  as  " 


Evidence.!- A  Judgment  be- 


*Por  monographic  note  on  Alteration  of  Instru- 
ments, see  end  ot  c*iS9. 

tNonnegotlable  Instrument -Assignment —Promise 
of  Payment  to  Assignee— kl^hu  or  Assignee.— In 
BenUey  v.  Standard  Fire  Ins.  Co..  40  W.  V a.  786,  88 
S.  £.  Rep.  686,  it  is  said:  "While  the  law  yet  is  that  a 
simple  assignment  of  a  nonnegotiable  instrument 
gives  the  assignee  only  equitable  title,  yet  it  is  true 
that  where  the  debtor,  with  notice  of  such  assign- 
ment, promises  payment  to  the  assignee,  the  as- 
signee may  sue  in  his  own  name,  not  because  of  the 
statute  which  gives  the  assignee  right  of  action  in 
his  own  name,  but  because  of  the  debtor's  promise 
to  the  assignee,  based  on  the  consideration  of  pre- 
existing liability  and  its  assignment  to  the  assignee, 
flrlvinff  to  the  assignee  by  such  promise  a  legal  title 
in  place  of  what,  until  the  promise,  was  only  equi- 
table title.  2  Rob.  Prac.  (New)  S66.  256.  and  cases 
cited:  CUatonv.  Chambli$i,6  Band  (Fa.)  86:  Pierce 
V.  Ins.  Co..  60  N.  H.  207;  opinion  of  Shaw,  found  in  2 
May.  Ins.  f  878.  from  case  of  Fogg  v.  Insurance  Co.. 
10  Cush.  887."  See  further,  monographic  note  on 
^'Assignments"  appended  to  Ragsdale  v.  Hairy,  9 
Qratt  400. 

tOeeds— Alteration— Effect— In  Preston  v.  Hull,  28 
Oratt  615,  it  is  said :  "In  Cleaton  v.  Chambli»$,  6  Rand. 
86,  this  question  arose  incidentally.  According  to 
my  understanding,  the  proposition  then  announced, 
is,  that  any  material  alteration  of  a  deed  invali- 
dates it,  unless  made  under  such  circumstances  of 
consent  by  the  obligee  as  amounts  to  a  re-execution 
or  reacknowledgment  of  the  writing.  The  reason 
is  obvious;  the  alteration  changes  the  contract 
The  writing  is  no  longer  the  deed  of  the  obUgor  or 
ffrantor.  In  its  altered  state,  it  must  be  re-executed 
by  him,  and  then  it  takes  effect  from  the  re-execu- 
tion. Now  whether  it  be  the  re-execution  of  an 
altered  deed,  or  the  execution  of  a  new  one.  or  the 
completion  of  an  Imperfect  one.  there  can  be  no 
well-defined  distinction:  and  the  same  principles 
must  govern  in  each  case  In  respect  to  the  act  nec- 
essary to  a  valid  instrument."  See  principal  case 
also  cited  on  this  subject  In  Rhea  v.  Gibson,  10 
Qratt.  220.  See  further,  monographic  note  on 
"Deeds"  appended  to  Flott  v.  Com.,  12  0ratt.  664: 
monographic  note  on  "Bonds"  appended  to  Ward 
V.  Churn,  18  Qratt.  801. 

SPIeadIng  and  Practlce-Pormer  Judgment— Effect  as 
Evidence.— In  Ches.  &  O.  R.  Co.  v.  Rison,  09  Va.  88. 
87  S.  E.  Rep.  825,  it  is  said:  "A  distinction  has  been 
taken  in  England,  and  in  some  of  the  United  States, 
and  several  times  recognized  in  this  state,  between 
the  effect  of  a  Judgment  as  an  estoppel  where  It  is 
pleaded,  and  where  it  is  only  relied  on  in  evidence. 
In  the  first  instance,  it  Is  held  to  be  conclusive;  in 
thelastinsunce.it  is  held  that  the  Jury  are  not 
estopped,  but  must  find  their  verdict  upon  the 
whole  evidence  in  the  case,  and  may  find  against 
the  former  Judgment  Cleaton  v.  Chamblise.  6  Band. 
94:  Craddock  v.  Turner.  6  Leigh  129:  Carroll  County 
V.  Collier.  22  Qratt  809:  Hayes  and  Wife  v.  Va.  Mut 
Ass'n.  76  Va.  281."  See  further,  monographic  note  on 
"Judgments"  appended  to  Smith  v.  Charlton,  7 
Qratt  486. 


tween  the  same  parties,  upon  the  same  point, 
which,  if  pleaded;  would  havjc  been  a  perfect  bar» 
is.  when  used  as  evidence  under  the  general  Issue, 
not  conclusive  on  the  Jury,  but  only  evidence  to 
be  weighed  by  them. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Greensville  County, 
where  John  Chambliss  brought  an  action 
of  trespass  on  the  case,  against  Thomas 
Cleaton,  junior.  The  Declaration  contains 
nine  counts.  The  first  three  are  common 
money  counts.  The  remaining  six  are 
stated  with  sufficient  minuteness  in  the 
opinion  of  Judge  Carr,  which  follows. 
The  subtequent  proceedings  will  also  be 
found  in  the  same  opinion. 

Johnson,   for  the    Appellant,    contended : 

1.  That  the  sustained  counts  in  the 
Declaration  are  bad,  because  thej  do  not 
allege  that  the  bonds  were  not  paid.  The 
general  averment  at  the  conclusion  of  the 
Declaration  is  not  sufiBcient. 

2.  The  assumpsit  is  merged  in  the  bond. 

Ashbrook  v.  Snape,    Cro.    EHz.  240; 

87  Com.  Dig.  tit.  Action  K.  2,  3,  *i8  a 
very  short  and  loose  note,  and  is  op- 
posed by  1  Com.  Dig.  233,  240;  Reade  v. 
Johnson,  Cro.  Eliz.  242;  Symncock  v. 
Payn,  lb.  786;  Clerk  v.  Palady,  lb.  859; 
Cowp.  Rep.  Anonymous,  128;  1  Com.  Dig. 
321,  316. 

3.  The  seventh  and  ninth  counts  are  bad, 
because  the  Judgments  set  forth  in  those 
counts  are  conclusive,  and  a  complete  bar 
to  this  action.  Chambliss  had  an  election 
to  bring  assumpsit  or  debt;  and  l:e  has 
made  his  election  by  bringing  debt  in  the 
first  instance,  which  was  decided  for  the 
•Defendant.  1  Com.  Pig.  228,  229.  The 
parol  agreement  might  have  been  given  in 
evidence  in  an  action  on  the  bond.  It 
would  be  a  legal  estoppel  to  the  Defendant, 
to  plead  that  the  bond  had  been  forged. 
Buckner  v.  Smith,  1  Wash.  296;  Shep. 
Touchstone,  68;  lb.  note  1,  p.  79;  4  Com. 
Dig.  294,  tit.  Fait.  P.  1 ;  Woolley  v.  Con- 
stant,  4  Johns.  Rep.  54;  Penny  v.  Corwithe, 
18  Johns.  Rep.  499;  Speake  v.  U.  States,  9 
Cranch,  28. 

4.  This  was  an  agreement  to  pay  the  debt 
of  a  third  person,  and  ought  to  be  in  writ- 
ing. 

.s.  The  demurrer  to  the  second  plea  ought 
to  have  been  overruled.  1  Chitt.  on  Bills, 
307. 

6.  The  Judgment  on  the  plea  of  nul  tiel 
record  is  erroneous,  on  account  of  a 
variance  between  the  Judgment  recited  in 
the  declaration,  and    the   Judgment  itself. 

The  Attorney  General,  for  the  Appellee, 
said,  that  the  variances  between  thef 
Declaration  and  record,  are  unimportant. 
Cabell  V.  Vaughan,  1  Saund.  291 ;  see  Hall's 
Dig.  tit.  Variance.  The  second  plea  was 
clearly  demurrable.  It  was  not  important 
whether  the  bonds  had  been  altered  before 
the  promise  or  not,  as  proved  by  the  case 
of  Buckner  v.  Smith,  and  1  Mass.  Rep. 
139. 

The  6th  and  8th  counts  of  the  Declara- 
tion, and  the  7th  and  9th  counts,  are  not 
uncertain,  in  alleging  whether  the  bonds 
were  valid  or  not.  It  must  be  taken  that 
they  were  valid,  as  the  promise  gave 
an    assurance     that     they    were    so. 

88  *Mackie  v.  Davis,  2  Wash.  219;  Com. 
on    Contr.     208,     209;    Meredith    v. 
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Short,    Salk.  25-7,  2    L»d.  Raym.  759,  8.  C. 

As  to  the  merger,  see  Calvin  v.  Cooke, 
Com.  on  Contr.  283;  Noy'sRep.  83;  Latch. 
53.  The  case  in  Cowper  says,  that  a  man 
cannot  sue  upon  a  promise  to  pay  a  bond ; 
bat  says,  at  the  same  time,  that  a  promise 
by  a  third  person  is  not  extinguished.  In 
a  Bill  of  Exchange,  the  holder  may  sue 
each  of  the  parties  before  him,  and  one 
right  of  action  does  not  extinguish  another. 
Com.  on  Contr.  204;  Cotterel  v.  Hooke, 
Doug.  97;  1  Com.  Dig.  224  to  249;  Foster 
V.  Allanson,  2  Term  Rep.  479;  Com.  Dig. 
306,  C. ;  Cro.  Car.  314 ;  2  Term  Rep.  483, 
note;  1  Caine's  Rep.  47;  Fennerv.  Meares, 
2  Wm.  Black.  Rep.  1269;  Harris  v.  Rich- 
ards, Cro.  Car.  272. 

The  passage  in  Buckner  v.  Smith,  is  a 
mere  dictum ;  but  if  it  is  Law,  it  could 
not  apply  to  this  case,  because  here,  the 
suit  was  brought  in  the  name  of  the 
obligee,  and  not  oi  the  transfer.  No  form 
of  pleading  could  allow  such  a  defence. 
Cox  V.  Prentice,  2  Mau.  &  Selw.  344. 

November  27.    JUDGE  CARR. 

This  is  an  action  of  trespass  on  the  case, 
founded  on  the  alleged  promise  of  the 
Defendant  to  pay  the  amount  of  two  bonds, 
which  the  Defendant  and  another  had  exe- 
cuted to  one  Wessen,  and  of  which  the 
Plaintiff  had  been  iuduced  by  the  said 
promise,  to  take  of  Wessen  a  verbal  trans- 
fer. The  Declaration  sets  out  the  case  in 
nine  counts;  the  first  three,  money  counts; 
the  others,  founded  on  the  special  promises 
and  assurances  of  the  Defendant.  To  all 
the  special  counts,  there  is  a  special  de- 
murrer, assigning  ten  causes  of  demurrer.. 
The  Court  sustained  the  demurrer  as  to  the 
4th  and  5th  counts,  and  overruled  it  as  to 
the  others.  The  Defendant  also  pleaded 
six  pleas.  First  Non  Assumpsit,  on  which 
issues  was  joined.  Then  four  special  pleas 
to  the  special  counts;  and    last,    Nul   Tiel 

Record  to  the  9th  count. 
89  *To  the  second  plea,    the  Plaintiff 

demurred,  and  the  Court  sustained  the 
demurrer.  To  the  third  plea,  he  replied 
speciallv,  the  Defendant  demurred,  and  the 
Court  overruled  the  demurrer.  To  the 
fourth  plea,  the  Plaintiff  replied  specially. 
The  Defendant  rejoined  specially.  The 
Plainti£F  demurred,  and  the  demurrer  was 
sustained.  The  issue  joined  on  the  plea 
of  Nul  Tiel  Record  was  found  by  the 
Court  for  the  Plaintiff,  to  which  the 
Defendant  filed  exceptions,  making  the 
record  a  part  of  his  bill.  The  Defend- 
ant also  tiled  exceptions  to  the  opinion 
of  the  Court,  refusing  certain  instruc- 
tions asked,  and  giving  others  not 
asked  for. 

This  brief  outline  fully  supports  the  asser- 
tion of  Counsel,  that  there  has  been  much 
ink  shed  in  this  case,  fairly  attributable  to 
the  rage  for  special  pleading,  which  seems 
to  have  possessed  the  parties  in  the  Court 
below ;  for  the  merits,  as  it  seems  to  me, 
lie  within  a  narrow  compass,  and  might 
have  been  presented  by  short  and  simple 
pleadings. 

The  argument  here,  was  chiefly  on  the 
demurrer  to  the  four  last  counts.  These 
counts,  I  consider  all  good,  and  to  be  sup- 
ported by  the  same  reasoning.  I  will, 
therefore,  confine  my  examination    to   one 


of  them ;  and  will  take  the  ninth,  as  it 
seems  to  present  most  exactly  the  real  case 
between  the  parties. 

The  case  made  by  this  count  is  substan- 
tially as  follows:  that  Wessen  was 
indebted  to  the  Plaintiff,  and  being  pos- 
sessed of  two  single  bills,  purporting  to 
have  been  executed  by  the  Defendant  and 
Thos.  Cleaton,  senr.  his  surety,  for  the  sum 
of  $440  each,  proposed  to  transfer  them  to 
the  Plaintiff,  in  payment  of  the  sum  due 
him,  and  a  further  sum  to  be  paid  to  the 
said  Wessen  by  the  Plaintiff:  that  in  a 
conversation  between  the  Plaintiff  and 
the  Defendant,  concerning  the  debt  due  the 
Plaintiff  from  Wessen,  and  concerning  the 
said  single  bills,  the  Defendant  promised 
the  Plaintiff,  that  if  he  would  take  the 
single  bills  from  Wessen,  he  the  Defend- 
ant would  pay  him  the  sums  of  money 
specified    in    the   same,    when    they 

90  should  *become  due :  that  the    Plain- 
tiff,  confiding    in    this    promise,  did 

take  a  transfer  (without  written  assign- 
ment) of  the  said  single  bills  in  payment 
of  the  money  that  Wessen  owed  him,  and 
paid  him  the  excess:  that  the  Plaintifif 
afterwards  brought  suits  in  the  name  of 
Wessen  (but  for  his  own  benefit)  on  the 
said  single  bills,  against  the  Defendant : 
that  the  Defendant  pleaded  to  each  non  (at 
factum;  and  issues  being  joined  on  the 
said  pleas,  such  proceedings  were  had,  that 
in  each  case  a  Jury  found  the  issue  for  the 
Defendant,  and  Judgments  were  rendered 
by  the  Court  in  his  favor;  as,  by  the  rec- 
ords, &c.,  more  fully  appears;  and  the 
Plaintiff  saith,  that  the  single  bills  which 
were  the  subjects  of  the  said  verdicts  and 
Judgments,  were  the  same  which  the  Plain- 
tiff had  previously  shown  to  the  Defend- 
ant, and  which  he  had  promised  to  pay,  if 
the  Plaintiff  would  take  a  transfer  of  them, 
and  further,  that  they  had  not  been  in  any 
manner  altered  from  the  time  of  the  said 
promise,  till  the  rendition  of  the  said  Judg- 
ments, whereby  the  Defendant  became 
bound  and  liable  to  the  said  Plaintiff  to 
pay,  &c.,  with  the  usual  conclusion.  The 
demurrer  admits  all  these  facts  to  be  true; 
and  the  question  is,  are  they  sufficient  in 
Law  to  support  the  action? 

The  general  rule  is,  that  **any  damage,  or 
any  suspension  or  forbearance  of  his  right, 
or  any  possibility  of  a  loss,  occasioned 
to  the  Plaintiff  by  the  promise  of  another, 
is  a  suf^cient  consideration  for  such 
promise,  and  will  make  it  binding, 
although  no  actual  benefit  accrues  to  the 
party  undertaking."  3  Burr.  1673;  3 
Term  Rep.  24;  2  H.  Black.  312;  1  Saund. 
211,  b. ;  2  Saund.  136.  There  can  be  no 
doubt,  that  the  promise  here  comes  within 
the  rule;  and  indeed,  I  understood  this  to 
be  admitted  at  the  bar. 

But,  it  was  insisted,  that  the  count  was 
demurrable,  because  (setting  out  the  records 
of  the  Judgments  on  the  bonds)  it  showed 
on  its  face,  that  the  promise  to  pay  them 
might  (if  available  at  all)  have  availed  the 
party  in  those  actions;  and  therefore, 
could    not    be   the    foundation    of   a 

91  'separate    and    distinct  action.     The 
examination  which  I  have    been  able 

to  give  this  subject,  leads  me  to  a  different 
conclusion,  both  as  to  the   position    taken. 
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and  the  conseqnetice  derived  from  it.  I  do 
not  think,  that  in  the  actions  on  the  bonds, 
the  promise  of  Cleaton  to  pay  them  to 
Chambliss  could  have  been  resorted  to ;  nor 
if  it  could,  does  it  seem  to  me,  as  at  pres- 
ent advised,  a  necessary  conclusion,  that 
therefore  the  promise  would  support  no 
separate  action.  It  was  contended,  that  in 
actions  on  the  bonds,  the  promise  mififht 
be  resorted  to  in  two  ways:  1st,  by  way  of 
replication  to  the  plea  of  non  est  factum  : 
2,  by  way  of  evidence  to  rebut  the  plea  of 
non  est  factum,  if  issue  was  taken  on  that 
plea. 

As  to  the  first,  a  little  attention  to  the 
form  and  nature  of  the  plea  of  non  est 
factum,  will  show,  I  think,  that  no  such 
replication  could  have  been  taken  to  it. 
Kvery  plea,  which  amounts  to  a  negation 
of  the'  existence  of  the  cause  of  action  set 
out,  must  conclude  to  the  Country.  If  it 
confesses  and  avoids,  it  should  conclude 
with  a  verification.  The  plea  of  non  est 
factum,  whether  general  or  special,  is  a 
denial  of  the  existence  of  the  Deed ;  and 
'therefore,  the  uniform  conclusion  is  to  the 
Country.  See  2  Chitt.  PI.  460-1-2-3-4, 
where  various  forms  are  given,  and  many 
cases  referred  to.  See  also  Rastal's  En- 
tries, 179,  a.  D.,  180  a.  b.,  where  many 
forms  are  given,  such  as  that  the  writing 
was  delivered  as  an  escrow,  Ac.  and  so  is 
not  his  Deed ;  or  that  he  is  illiterate,  and 
the  writing  was  read  to  him  as  if  given  for 
ten  marks  to  A.,  which  he  believing,  sealed 
and  delivered  it;  and  so  he  says,  that  the 
writing  now  brought  into  Court,  expressing 
that  he  is  bound  to  the  said  A.  in  twenty 
marks,  is  not  his  Deed ;  and  of  this  he  puts 
himself  upon  the  Country.  This  (I  repeat) 
is  the  uniform  conclusion  of  every  plea  of 
non  est  factum ;  and  so  are  Cleaton 's  pleas 
to  the  bonds  concluded.  Now,  we  know, 
ihat  when  a  plea  concludes  to  the  Country, 
the  Plainti£F  can  never  reply  any  new 
matter.  He  must  either  accept,  by  a 
similiter,  the  issues  tendered,  or  de- 
-92  mur.  There  could,  *then,  have  been 
no  replication,  that  Cleaton  had 
promised    to  pay  the  bonds  to    Chambliss. 

Could  this  have  been  given  in  evidence 
on  the  issue  joined?  That  issue  was, 
whether  it  was  the  Deed  of  Cleaton  or  not. 
The  plea  admitted  the  original  execution  of 
the  bond,  but  averred  that  it  had  been, 
since  the  delivery,  materially  altered,  with- 
out the  knowledge  or  consent  of  the  De- 
fendant, and  so  was  not  his  Deed.  It  was 
contended,  that  if  the  alteration  had  been 
made  with  the  assent  of  the  Defendant,  he 
would  still  have  been  bound  by  the  bond; 
and  that  the  promise  to  Chambliss,  that  if 
he  would  get  a  transfer  of  the  bond,  the 
Defendant  would  pay  it,  was  proof  of  such 
assent,  and  proper,  on  that  ground,  to  be 
resorted  to.  To  prove  that  an  atteration  of 
the  Deed,  if  assented  to  by  the  obligee, 
would  not  vitiate  it.  Shepherd's  Touch- 
stone, 68;  11  Co.  27.  Com.  Dig.  294;  4 
Johns.  54;  18  Johns.  499;  and9Cranch,  28, 
were  referred  to.  I  have  examined  these 
cases.  Some  of  them  say,  that  the  altera- 
tion, if  made  by  the  obligor,  will  not  annul 
the  bond;  others,  if  made  by  his  con- 
sent. But  all  contemplate  a  case  of  consent 
given  prior  to,  or  at  the  time  of,  the  altera- 


tion made ;  and  it  seems  to  be  considered 
as  a  re-execution,  or  re-acknowledgment, 
of  the  Deed.  In  our  case,  the  promise  of 
Cleaton  to  pay  the  bonds  was  made  after 
the  alteration,  to  a  third  person,  and  with- 
out a  knowledge  that  any  change  had  been 
made  in  the  bonds.  How  then  could  this 
promise  avail  to  prove,  that  Cleaton 
authorised  such  change,  or  assented  to  it; 
that  he  re-acknowledged  or  re-executed  the 
bonds,  with  a  view  to  make  that  change  a 
part  of  them? 

But,  suppose  this  the  case,  and  I  cannot 
think  it  follows,  that  no  separate  action 
can  be  sustained  on  the  promise.  It  does 
not  seem  to  me  to  be  one  of  that  class,  re- 
lied on  at  the  bar,  where  the  party  has  his 
choice  of  two  remedies,  and  is  bound  by 
his  election.  In  those  cases,  the  cause  of 
action  is  the  same,  it  is  one;  here  it  is  not 
so.  Cleaton  had  bound  himself  to  Wes- 
sen    in    two    bonds.     It    was    these 

93  *bonds     which     Chambliss    bought. 
His  natural  and    proper   course    was, 

first,  to  sue  on  them ;  if  he  recovered,  it 
would  be  by  force  of  the  sealing  and  de- 
livery of  the  bonds ;  and  the  promise  of 
Cleaton,  which  induced  him  to  take  them, 
would  be  entirely  out  of  view.  If  Cleaton, 
by  his  defence  to  these  bonds,  defeated  the 
recovery,  then  would  seem  to  be  the  tin  e  to 
resort  to  the  promise;  for  then  only, 
would  ^it  be  ascertained,  that  by  that 
promise  the  Plaintiff  had  sustained  loss. 
Then  Chambliss  might  well  say  to  Cleaton, 
^'You  have  induced  me  to  take  these  bonds 
by  your  assurances.  They  have  proved 
nought,  and  you  must  answer  it.'* 

But  is  not  this  whole  discussion  mis- 
placed? How  can  we,  in  considering  the 
demurrer  to  the  Declaration,  take  into 
view  the  effect  of  the  Judgment  on  the 
bonds,  or  the  evidence  which  might  or 
might  not  be  admitted  on  that  trial?  The 
mode  ^n  which  a  party  must  avail  himself 
of  a  former  Judgment  for  the  same  cause  of 
action,  is  by  plea  in  bar,  or  in  an  action 
like  this,  by  way  of  evidence  on  the  gen- 
eral issue.  If  pleaded,  it  operates  as  an 
estoppel,  unless  the  Defendant  can  avoid  it 
by  demurrer  or  replication.  Suppose  the 
Judgment  on  the  bonds  had  been  pleaded 
in  bar  here.  The  plea  must  have  averred 
that  the  verdict  and  Judgment  were 
directly  upon  the  same  point,  and  between 
the  same  parties,  or  privies;  for,  as  it  is 
well  expressed  by  Lord  Kllenborough  in 
Outram  v.  Morewood,  3  Bast,  358,  the  ques- 
tion on  such  plea  is,  ** whether  an  allega- 
tion on  record,  upon  which  issue  has  been 
once  taken  and  found,  is,  between  the  par- 
ties taking  it  and  their  privies,  conclusive 
according  to  the  finding  thereof,  so  as  to 
estop  the  parties  respectively  from  again 
litigating  that  fact,  once  so  tried  and 
found."  Suppose  then,  that  the  former 
Judgment  had  been  thus  pleaded,  conclud- 
ing (as  it  must  do)  with  a  verification  by 
the  record,  and  the  Plaintiff  had  replied, 
that  there  was  no  such  record.  Would  the 
production  of  the  record  of  the  Judgment 
on  the  bonds  have  supported  the  plea? 
Would      it     have      shown    an    issue 

94  *taken  and  found  on  the  same  allega- 
tion, and  between  the   same    parties, 

or    their   privies?    The    parties    here    are 
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Chamblisa  v.  Cleaton;  there,  Wessen  v. 
Cleaton,  and  it  seems  questionable,  whether 
the  privity  of  estate  between  Wessen  and 
Chamblisa  (not  appearing*  upon  the  record) 
could  have  been  averred  in  the  plea ;  such 
is  the  strictness  in  pleading  matter  in 
estoppel.  See  2  H.  Black.  530;  Doug.  159; 
Com.  Dig.  *'Estoppel,'»  E.  4;  Co.  Litt.  352, 
b.  But  take  it,  that  the  privitj  could  have 
been  averred  and  shown,  as  it  would  seem 
reasonable  that  it  might.  Yet  the  record 
must  also  show,  that  issue  was  taken  and 
found,  on  the  same  allegation,  which  is 
the  foundation  of  the  second  action.  Here, 
the  foundation  of  the  action  is  the  promise 
of  Cleaton  to  Chambliss ;  there,  the  founda- 
tion is  the  bond  of  Cleaton  to  Wessen. 
The  issue  there,  was  upon  non  est  factum ; 
that  was  the  point  decided,  the  allegation 
taken  and  found ;  an  allegation  not  put  in 
issue,  and  which  could  not  possibly  be  put 
in  issue,  in  the  case  before  us.  If  then, 
the  Judgment  on  the  bonds  had  been 
pleaded,  the  plea  could  not  have  availed; 
for,  if  it  had  stated  the  record  correctly, 
a  demurrer  would  have  lain ;  and  if  incor- 
rectly, the  replication  of  nul  tiel  record 
would  have  overthrown  it. 

Whether  the  records  of  the  Judgments  on 
the  bonds  would  have  been  admissible  evi- 
dence; on  the  plea  of  non  assumpsit  in  this 
action,  need  not  be  discussed ;  for,  if  ad- 
missible, we  must  presume  that  they  were 
before  the  Jury ;  and  they  having  found 
for  the  Plaintiff  we  must  take  that  finding 
to  be  right.  For,  we  know,  that  even  a 
Judgment  between  the  same  parties,  upon 
the  same  point,  and  which,  if  pleaded, 
would  have  been  a  perfect  bar,  is,  when 
used  as  evidence  under  the  general  issue, 
not  conclusive  upon  the  Jury,  but  only  evi- 
dence to  be  weighed  by  them ;  the  doctrine 
being,  that  though  the  party  is  estopped  if 
the  matter  be  pleaded,  yet  that  the  Jury, 
upon  the  general  issue,  are  not  estopped, 
but  must  find  their  verdict  upon  the    whole 

evidence  in  the    case,  and  may    find 
95        against     the       former     *  Judgment. 

Outram  v.  Morewood,  3  East,  346; 
Vooght  V.  Winck,  2  Barn.  A  Aid.  652,  and 
the  cases  there  cited.  Thus,  it  would  seem, 
that  if  the  party  had  made  the  most  of  the 
former  Judgment,  either  by  pleading  it,  or 
using  it  as  evidence,  it  could  not  have 
availed  him.  Much  less  can  it  have  thai 
e£Fect  in  a  demurrer  to  a  Declaration,  where 
it  is  stated  merely  as  inducement,  and  where 
we  can  neither  estimate  its  force  as  an 
estoppel,  nor  its  weight  as  evidence. 
We  are  next  to  consider  the  second  plea 
of  the  Defendant.  This  is  a  plea  to  the 
special  counts;  that  the Plainti£F ought  not 
to  have  his  action,  because  he  says,  that 
the  single  bills,  in  the  said  counts  men- 
tioned, had,  subsequently  to  their  execu- 
tion, and  before  the  promises  in  the  said 
counts  mentioned,  been  forged,  erased, 
and  materially  altered,  by  the  said  Wessen, 
without  the  knowledge  or  consent  of  the 
said  Defendant,  &c.  and  were  then  and 
there,  (unknown  to  the  said  Defendant,) 
void  in  Law,  and  this  he  is  ready  to  verify, 
Ac,  To  this  plea  there  is  a  demurrer.  We 
must,  therefore,  in  considering  this  point, 
take  the  facts  of  the  plea  as  true.  What 
are  they?    1st.  That  the  bonds,  after   exe- 


cution, and  before  the  promise,  were,  with- 
out the  knowledge  or  consent  of  the  De- 
fendant, materially  altered  by  Wessen; 
and  2ndly,  that  they  were  (unknown  to  the 
Defendant)  void  in  Law.  I  bad  thought 
from  the  argument,  that  this  plea  averred, 
that  the  Defendant  was  ignorant  of  the 
alteration  of  the  bonds,  when  he  promised 
the  Plaintiff  to  pay  them.  But  there  is. 
no  such  allegation.  On  the  contrary,  the 
Defendant  seems  cautiously  to  have  avoided 
putting  that  fact  in  issue.  He  may  have 
been  fully  apprised  of  the  alteration  in  the 
bonds,  when  he  promised  to  pay  them  to 
the  Plaintiff,  and  yet  every  allegration  in 
his  plea  be  true.  For  instance ;  he  alleges 
that  the  alteration  in  the  bonds  was  made 
without  his  knowledge  or  consent.  This 
may  be  entirely  true,  and  still,  before  he 
made  the  promise,  he  may  have  been  fully 
informed  of  the  change.  Again;  he 
alleges   that    he   was    ignorant  that 

96  *the   alteration    rendered    the    bonds 
void    in  Law.     Now,  this   ignorance 

of  the  legal  effect  of  the  change,  is  not 
only  consistent  with,  but  seems  to  sup* 
pose,  a  knowledge  of  the  fact.  May  we  not, 
then,  from  the  plea  itself,  fairly  and 
rationally  take  this  as  the  state  of  the 
facts;  that  the  Defendant  executed  the 
bonds  to  Wessen :  that  he  made  such  an 
alteration  in  them  as  would  support  the 
plea  of  non  est  factum,  (which  we  know, 
a  change  of  date,  or  even  the  most  trivial 
change  made  by  the  obligee,  will  do:)  that 
afterwards,  when  Chambliss  was  about  to 
trade  for  the  bonds,  an  examination  of 
them  took  place,  in  which  Cleaton  probably 
discovered  the  alteration,  but  conscious 
that  he  owed  the  money,  and  ignorant  that 
he  could  get  clear  of  it,  promised  Cham- 
bliss to  pay  the  bonds?  Taking  this  as 
the  true  state  of  facts,  there  could  not  be 
the  hesitation  of  a  moment,  (I  should  think,} 
in  supporting  the  demurrer;  for,  the  De- 
fendant's ignorance  of  Law  could  never  be 
supposed  to  invalidate  his  promise.  Even 
if  we  suppose  that  the  plea  meant  to  aver 
an  ignorance  of  the  alteration  at  the  time 
of  the  promise,  I  do  not  think  that  that  alone 
would  render  the  promise  invalid.  The 
plea  (we  must  remember)  acknowlegrea  the 
execution  of  the  bonds,  without  alleging- 
that  the  sums  originally  stated  in  them 
were  less,  than  they  now  bear  on  their 
face.  The  plea  also  admits  a  promise  to 
pay  the  bonds  to  Chambliss;  and  whether 
this  promise  was  made  after  an  examina- 
tion of  the  bonds  or  not,  common  sense, 
and  the  uniform  course  o^  such  transac- 
tions, assure  us,  that  the  amount  of  the 
bonds  must  have  been  mentioned.  It  could 
hardly  have  happened  otherwise.  Cham- 
bliss would  naturally  say  to  Cleaton,  **Here 
are  your  two  bonds  to  Wessen,  for  $440  each. 
They  are  offered  to  me  in  trade;  are  they 
good?''  If  the  amount  was  truly  stated, 
and  he  had  no  objection  to  make,  he  would 
answer,  ''The  bonds  are  good,  and  if  yon 
get  them,  I  will  pay  them."  When,  upon 
the  faith  of  this  promise,  Chambliss  has 
given  the  full  value  for  these  bonds,  is  the 
promise  to    be  gotten  over   and    ren- 

97  dered  null,  simply  by   the  *fact,  that 
at    the     time    of    making    it,    some 

change   in  the  bonds    had    been    made    bj 
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the  obligee,  which  would  sapport  the  plea 
of  non  est  factnm?  After  inducing  the 
Plaintiff  to  expend  his  money,  ought  not 
the  Defendant  to  show  something  more 
than  this,  before  he  can  escape  from  his 
promise?  Ought  not  his  plea  to  allege,  in 
addition,  that  he  does  not  owe  the  money 
in  conscience?  If  he  does  not  do  this, 
must  we  not  conclude,  that  though  from  the 
strictness  and  severity  of  the  Law,  pointed 
against  forgers  and  spoliators,  he  has  been 
able  to  defeat  the  action  on  the  bond,  yet 
that  in  justice  and  conscience,  he  owes  the 
money?  And  if  so,  ought  he  not  to  be 
held  to  the  promise,  by  which  he  had  in- 
duced an  innocent  man  to  take  his  paper; 
paper,  for  which  he  had  himself  received 
valued  This  is  clearly  my  opinion ;  and 
therefore,  I  think  on  every  ground,  that 
the  demurrer  was  rightly  sustained. 

Let  me  not  be  misunderstood.  In  sup- 
porting the  recovery  of  the  Plaintiff,  I 
mean  to  decide,  that  where  a  man,  by  his 
promise  of  payment,  has  induced  another 
to  take  his  paper,  he  shall  not  release  him- 
self from  the  obligation  of  that  promise, 
by  a  legal  objection  taken  to  the  bond, 
while  it  is  apparent  that  in  conscience  he 
owes  the  money.  To  show  what  I  do  not 
mean  to  decide,  I  will  state  another  case. 
A.  gives  his  bond  to  B.  for  $100,  in  pay- 
ment of  a  horse.  The  day  after  the  pur- 
chase, C.  comes  to  A.  and  says,  **Your 
bond  to  B.  for  $100  is  offered  to  me.  Is  it 
good?"  A.  says,  **Yes,  I  know  of  no  ob- 
jection to  it,  and  will  pay  it  when  due." 
Upon  this,  C.  gets  the  bond.  Soon  after 
comes  K.  who  claims  the  horse,  and  proves 
that  he  is  his  property,  and  was  stolen 
from  him.  Here,  the  consideration  of  the 
bond  wholly  fails ;  and  which  of  these  two 
innocent  persons  shall  lose  it,  I  do  not 
mean  to  decide.  It  will  be  time  enough  to 
do  that,  when    the  case   comes   before   us. 

I  have  taken  up  so  much  time  already, 
that  I  shall  say  nothing  further,  except, 
that  I  think  the  Court  were  ricrht,  both  in 
their  decision  on  the  plea  of  nul  tiel 
96  record,  and  *in  the  instructions  they 
gave  to  the  Jury.  I  am  for  affirming 
the  Judgment. 

JUDGE  COALTER  concurred  on  every 
point;  and  JUDGE  CABELL  concurred  on 
the  general  ground  presented  by  the  seventh 
and  ninth  counts;  but  dissented  as  to  the 
sixth  and  eighth  counts,  which  he  thought 
not  good  on  demurrer.* 
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1.  Examples. 
IV.  Filling  Blanks. 

A.  By  Express  Paix)l  Agreement  or  Authority. 
1.  Perfecting  Merely  Incomplete  Instruments. 
S.  Implied  Authority. 
8.  Ratification  of  Alteration. 
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Cross  References  to  Monographic  Notes. 

Bills,  Notes  and  Checks,  appended  to  Archer  y 

Ward,  9  Gratt  022. 
Bonds,  appended  to  Ward  t.  Chnm,  18  Gratt  801. 
Deeds,  appended  to  Fiott  v.  Commonwealth.   12 

Gratt  564. 

1.  KINDS  OP  ALTERATIONS. 

A.  MATERIAL  ALTERATIONS.- An  alteraUon 
is  material  when  it  changes  the  legal  effect  of  the 
contract— changes  the  contract  in  a  material  par- 
ticular.   Dobyns  t.  Rawley.  76  Va.  687. 

Hence,  an  alteration,  to  be  material,  must  be  of 
an  essential  stipulation  of  the  instrument  and  not 
of  a  mere  memorandum  only  endorsed  thereon  for 
convenience,  as  an  earmark.  Thus  a  memoran- 
dum of  a  collateral  agreement  between  maker  and 
endorser,  endorsed  on  a  bill,  is  not  a  material  alter- 
ation. The  same  is  true  of  added  words,  which  are 
senseless  and  inoperatire,  either  for  the  injury  or 
benefit  of  anyl>ody,  especially  when  the  note  or  bill 
{S  complete  in  itself.  Bank  of  Ohio  Valley  v 
Lockwood.  18  W.  Va.  8W. 

For  examples  of  material  alterations,  see  Bank  r. 
Lockwood.  18  W.  Va.  481. 

B.  IMMATERIAL  ALTERATIONS. -Prom  the 
foregoing  statements,  it  may  be  inferred  that  an 
immaterial  alteration  may  be  defined  as  an  altera- 
tion of  some  collateral  or  Inoperative  part  of  an 
instrument  which  has  no  bearing  upon  its  execu- 
tion.   Bank  v.  Lockwood,  18  W.  Va.  418. 

II.  EFFECT  OF  ALTERATIONS. 

A.  IN  GENERAL. -The  effect  of  an  alteraUon  de- 
pends  upon  the  materiality  or  immateriality  of 
such  alterations.    Dobyns  v.  Rawley.  76  Va.  687. 

B.  MATERIAL  ALTERATIONS. 

1.  IN  General.— After  determining  that  the  alter- 
ation is  material  it  is.  nevertheless,  necessary  to 
inquire  by  whom  or  by  whose  authority  it  was 
made. 

8.  Bt  Grantee  OB  Promisee. 

a.  In  Omeral.— Whenever  a  material  alteration  is 
made  wilfully  by  the  promisee  or  grantee;  only  the 
consideration,  that  It  was  made  with  the  knowledge 
of  the  other  contracting  party,  will  prevent  It  from 
having  a  vitiating  effect  Connor  v.  Fleshman.  4 
W.  Va.  693.  See  also,  Newell  v.  Mayberry,  8  Leigh 
280;  Dobyns  v.  Rawley,  76  Va.  887;  Bank  v.  Lock- 
wood.  18  W.  Va.  892. 

b.  Without  Content  of  Promi$or  or  Grantor. 

(I)  General  Rule.— Thus  any  material  alteration  of 
a  written  instrument  made  after  its  execution  by 
one  of  the  parties  to  the  contract,  without  the 
knowledge  or  consent  of  the  others,  will  Invalidate 
the  Instrument  as  to  the  nonconsenting  parties  to 
such  an  extent  that  the  party  procuring  such  alter- 
ation will  not  be  permitted  to  recover  either  upon 
its  altered  form  or  original  terms.  Newell  v.  May- 
berry.  8  Leigh  880.  See  also,  Dobyns  v.  Rawley,  76 
Va.  844;  Batchelder  v.  White.  80  Va.  108;  Bank  v. 
Lockwood.  13  W.  Va.  417;  Yeager  v.  Musgrave.  88  W. 
Va.  HI;  Plercy  v.  Piercy.  8  W.  Va.  199;  Elgin  v.  Hall 
82  Va.  680;  Keen  v.  Monroe.  78  Va.  426;  Morehead  v* 
Nat  Bank.  8  W.  Va.  77;  Consumers  Ice  Co.  v.  Jen- 
nings. 100  Va.  719.  42  S.  E.  Rep.  88a 
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Reason  for  the  Rale.— The  chief  reason  of  this  rule 
is  in  the  fact  that  the  alteration  destroys  the  iden- 
tity of  the  contract;  and,  therefore,  if  a  party  to 
the  contract  who  has  not  consented  to  the  altera- 
tion, were  to  be  held  bound  by  it.  it  would  be,  in 
effect,  tmposinsr  upon  him  against  his  will  a  new 
contract,  to  whose  terms  he  had  never  agreed. 
Dobyns  v.  Rawley,  7«  Va.  637. 

And  further,  1st,  because  the  alteration  must  af- 
fect the  question  of  identity:  and  2d,  because  such 
an  unauthorized  act  of  a  party  havinsr  the  custody  of 
a  deed,  should  be  construed  most  strongly  against 
himself,  and  if  legalized,  might  facilitate  injuries 
and  irremediable  frauds.  Piercy  v.  Piercy,  5  W. 
Va.  IW. 

For  no  man  will  be  permitted  to  take  the  chances 
of  gain  by  the  commission  of  a  fraud  without  run- 
ning the  risk  of  loss  in  case  of  detection.  Newell  v. 
Mayberry,  8  Leigh  280;  Elgin  v.  Hall.  82  Va.  684. 

Appllcatloa  of  Rule.— Though  the  effect  of  the  al- 
terations of  a  legal  instrument  is  generally  dis- 
cussed with  reference  to  deeds,  yet  the  principle  is 
applicable  to  all  other  instruments.  The  early  de- 
cisions were  chiefly  upon  deeds,  because  almost  all 
written  engagements  were  anciently  in  that  form; 
but  they  establish  the  general  proposition  that 
written  instruments  which  are  altered,  in  the  legal 
sense  of  that  term,  are  thereby  made  void.  Elgin 
V.  Hall.  82  Va.  688:  Piercy  ▼.  Piercy.  6  W.  Va.  IW; 
Bank  V.  Lockwood,  18  W.  Va.  892. 

Deeds.— Material  erasures  and  interlineations 
mad«  in  a  deed  after  its  acknowledgment  will  vi- 
tiate it,  thereby  rendering  it  null  and  void.  Deem 
V.  Phillips,  5  W.  Va.  168.  See  monographic  note  on 
"Deeds**  appended  to  Fiott  v.  Commonwealth.  12 
Gratt  664* 

Bonds.— And  the  authorities  are  numerous  that,  if 
the  bond  is  altered  by  the  obligee  In  a  material 
point,  it  thereby  becomes  void.  Piercy  v.  Piercy,  5 
W.  Va.  199.  See  monographic  note  on  "Bonds"  ap- 
pended to  Ward  V.  Chum,  18  Gratt  801. 

Negotiable  Instruments.— But,  owing  to  its  general 
use  of  negotiable  paper,  the  rule  is  probably  more 
rigidly  enforced  with  regard  to  it  than  any  other 
form  of  written  instruments. 

For  a  full  list  of  examples,  see  Bank  v.  Lockwood, 
18  W.  Va.  421.  Also  monographic  note  on  "Bills, 
Notes  and  Checks**  appended  to  Archer  v.  Ward,  9 
Gratt  622. 

Receipts.- Likewise,  if  a  receipt  is  materially  al- 
tered by  the  party  holding  it.  or  by  the  procure- 
ment of  such  party,  it  is  thereby  vitiated  as  an 
instrument  of  evidence.    Elgin  v.  Hall,  82  Va.  68a 

As  to  Sureties.— And  so  also  the  doctrine  that  a 
material  alteration  of  a  written  instrument  renders 
it  void,  applies  a  fortiori  In  favor  of  a  surety.  Batch- 
elder  V.  White,  80  Va.  108. 

C.  IMMATERIAL  ALTERATIONS. 

1.  BY  Grantbb  OB  Pbomiseb.- An  immaterial  al- 
teration made  by  a  grantee  or  promisee.  Innocently 
and  without  any  fraudulent  intent,  even  though  the 
other  party  has  no  knowledge  of  it.  will  not  render 
the  instrument  void.  Keen  v.  Monroe.  76  Va.  428; 
Whiting  V.  Daniel,  1  Hen.  &  M.  890. 

As  where  it  is  obvious  on  the  face  of  a  paper,  that 
a  word  or  phrase  has  been  omitted  by  mistake,  or 
inadvertence,  and  such  words  are  obviously  and 
naturally  suggested,  upon  the  mere  inspection  of 
the  paper,  as  the  words  which  the  parties  might 
have  Intended  to  use  to  express  their  meaning,  such 
word,  or  words  of  like  import  may  be  supplied.  Pey- 
ton V.  ELarmon,  22  Gratt.  648.  And  so  the  fact  that  a 
deed  has  immaterial  interlineations  will  not  ex- 
clude It  as  evidence.  Va.,  etc..  Iron  Co.  v.  Fields. 
94  Va.  102.  26  8.  E.  Rep.  426. 

2.  BT  A  Strahobb  to  the  Contbaot.— And  so  it  is 
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universally  agreed,  that,  if  a  bond,  deed,  or  other 
agreement  be  altered  in  an  immaterial  part  by  a 
stranger  without  the  privity  or  knowledge  of  the 
obligor,  it  wiU  not  avoid  the  deed  or  other  instru- 
ment.   Yeager  v.  Musgrave,  28  W.  Va.  9a 

IlL  MATERIALITY  OP  ALTBRATION8. 

A.  IN  GENERAL.— An  alteration  to  be  material 
must  be  of  a  material  part  of  the  instrument  and 
affect  the  rights  of  the  parties  thereto.  Newell  v. 
Mayberry.  8  Leigh  260. 

1.  ExAMPiiBS.— Hence  an  alteration  which  changes 
the  legal  effect  of  the  instrument  will  be  material. 
Dobyns  v.  Rawley,  76  Va.  687. 

Brasures  of  Names  of  Parties.- So  the  erasure  or 
excision  of  the  name  of  one  of  the  principal  obligors 
In  a  bond  is  a  material  alteration  thereof,  which 
vitiates  it  as  to  the  other  obligors.  Piercy  v. 
Piercy.  6  W.  Va.  202. 

Change  In  Amount  of  Principal.- And  an  alteration 
which  increases  the  amount  of  the  principal  of  an 
Instrument  conditioned  for  the  payment  of  money 
is  a  material  alteration.  Batchelder  v.  White.  80 
Va.  108. 

Change  In  Place  of  Payment.- Accordingly,  where 
a  bill  of  exchange  was.  without  the  privity  of 
the  acceptor,  altered  by  inserting  the  words 
"payable  at  the  Bullhead.  Aldgate,'*and  afterwards 
endorsed  to  the  plaintiff  for  value,  who  took  it  bona 
fide,  and  without  knowledge  of  the  alteration,  it 
was  held  that  this  was  a  material  alteration,  which 
discharged  the  acceptor.  Moorehead  v.  Nat.  Bank, 
5  W.  Va.  77. 

For  further  examples,  see  Bank  v.  Lockwood.  IS 
W.  Va.  421 ;  monographic  notee  on  "Bonds**  appended 
to  Ward  V.  Chum.  18  Gratt.  801;  "Bills,  Notes  and 
Checks**  appended  to  Archer  v.  Ward.  9  Gratt  OSS; 
"Deeds**  appended  to  Fiott  v.  Commonwealth.  IS 
Gratt  664. 

IV.  FILLING  BLANKS. 

A.  BY  EXPRESS  PAROL  AGREEMENT.-Un- 
doubtedly  blanks  in  an  immaterial  part  of  an  in- 
strument may  be  filled  in  by  express  parol  agree* 
ment  without  the  knowledge  and  consent  of  the 
grantor  whether  the  instrument  is  sealed  or  not 
Keen  v.  Monroe.  75  Va.  4S4;  Whiting  v.  Daniel,  1 
Hen.  &  M.  89a 

But  with  respect  to  insertions  which  are  material 
the  converse  of  the  above  rule  is  true,  especially  as 
to  instruments  under  seal.  Preston  v.  Hull,  28  Gratt 
600. 

1.  PBBFBCnNOMBBBIiTlNCOMPLBTBlNSTBUMBVTS. 

—Thus  the  insertion,  by  parol  authority,  of  the 
name  of  an  obligee  In  a  bond  otherwise  perfect  but 
without  the  knowledge  of  one  of  the  obligors,  as  to 
him  such  bond  is  invalid.  Preston  v.  Hull.  28  Gratt 
600. 

And  po,  a  blank  piece  of  paper  signed  by  sureties 
and  afterwards  filled  in  by  principal  is  the  deed  of 
the  principal  but  not  binding  upon  the  sureties. 
Penn  v.  Hamlett,  27  Gratt  837. 

2.  IMPLIBD  AUTHOBiTT.— A  promissory  note  sent 
to  the  payee  with  the  amount  left  blank  to  be  filled 
in  by  him  is  good  as  evidence  of  nil  debet.  Jordan  v. 
Nellson,  2  Wash.  164. 

Pilling  In  Amount  after  Indorsement  In  Blaak,  as  to 
Bona  Fide  Purchaser.— It  is  well  settled,  that  a  blank 
indorsement  on  a  negotiable  instrument  blank  as 
to  date  or  amount  at  the  time  of  the  indorsement 
if  made  for  the  nurpose  of  giving  credit  to  the 
drawer,  is  as  effectual  to  bind  the  indorser  for  any 
amount  with  which  the  instrument  may  be  filled 
up  by  the  drawer,  or  an  Innocent  holder  for  valne. 
as  If  the  Instrument  had  been  complete  at  the  time 
of  the  indorsement  Orrick  v.  Colston,  7  Gratt  IM: 
Douglass  V.  Scott  8  Leigh  48. 
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8.  RATmoATiON  OF  Altsbation.— And  wbere  an 
oblliror  In  bond,  knowing  the  fact  of  its  alteration 
by  the  obliiiree,  promised  the  transferee  of  the 
lioDd  that  he  would  pay  it:  the  fact  of  snch  altera- 
tion will  not  support  a  plea  of  non  est  factum  in  a 
-suit  by  the  transferee  on  such  promise.  Cleaton 
T.  Chambllss,  6  Band.  80. 

V.  PLBADINQ  AND  PRACTICE. 

Qaestlon  of  Law  and  Pact.— Whether  an  alteration 
is  material  or  not,  should  be  decided  by  the  Judffe, 
while  all  questions,  iuvolviniir  a  determination  of 
the  existence  of  an  alteration  should  be  submitted 
to  a  jury.  Ramsey  v.  McCue.  21  Oratt.  849;  Newell 
■y,  Mayberry.  8  Leisrh  260:  Keen  v.  Monroe.  76  Va. 
424:  Connor  T.  Fleshman,  4  W.  Va.  098:  Consumers* 
Ice  Co.  v.  Jenniuffs.  100  Va.  719,  42  S.  E.  Rep.  88a 

Bcird«a  of  Pr«of  of  Alteration.— And  if  on  the  pro- 
<luction  of  the  Instrument  it  appears  to  have  been 
altered,  it  is  incumbent  on  the  party  oflferinff  it  in 
•evidence  to  explain  this  appearance.  Every  altera- 
tion on  the  face  of  a  written  instrument  detracts 
from  its  credit  and  renders  it  suspicious,  and  this 
-suspicion  the  party  claiming  under  it  is  bound  to 
remove.  But  if  any  ground  of  suspicion  is  apparent 
npon  the  face  of  the  instrument,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when 
it  was  done,  as  well  as  that  of  the  person  by  whom, 
and  the  intent  with  which,  the  alteration  was  made, 
as  matters  of  fact  to  be  ultimately  found  by  the 
jury  upon  the  proofs  to  be  adduced  by  the  party 
ofierinff  the  instrument  in  evidence.  Hodnett  v. 
Pace.  84  Va.  878.  0  S.  E.  Rep.  217;  Keen  v.  Monroe, 
^  Va.  427:  ElflTin  v.  HaU.  82  Va.  880:  Ramsey  v.  Mc- 
Cue, 21  GratU  849;  Consumers  Ice  Co.  v.  Jenniuirs, 
100  Va.  719,  42  S.  E.  Rep.  880.  See  also.  Priest  v. 
Whilacre.  78  Va.  161 :  Piercy  v.  Piercy.  6  W.  Va.  202. 

But  while  it  is  incumbent  on  party  ofFeriniir  in- 
strument as  evidence  to  explain  any  appearance  of 
alteration  on  its  face,  if  a  witness  mentions  a  writ- 
ten contract  and  the  opposite  party  demands  its 
production,  it  is  not  incumbent  on  the  other  party 
who  does  not  offer,  or  claim  under  it,  to  explain 
any  appearance  of  alteration  on  its  face.  Priest  v. 
Whitacre,  78  Va.  151. 

Presamptloo  ss  to  Tlsne  ef  AHeratloii.— It  isffen- 
^rally  agreed,  that,  inasmuch  as  fraud  is  never  to 
be  presumed,  therefore,  if  no  particular  circum- 
stances of  suspicion  attach  to  an  altered  instru- 
ment, the  alteration  is  to  be  presumed  innocent,  or 
made  prior  to  its  execution.  Ramsey  v.  McCue,  21 
Oratt  864.  But  see  Hodnett  v.  Pace,  84  Va.  878,  0  S. 
E.  Rep.  217. 

Objection  to  Alteration  Most  Be  Made  In  Lower 
Court— The  objection  that  a  material  alteration 
bas  been  made  in  a  note  in  suit  cannot  be  made  for 
the  first  time  in  the  appellate  court.  Tate  v.  Bank, 
•96  Va.  706,  88  S.  E.  Rep.  470. 


Auld   V.   Alexander,  &c. 

December,  1827. 

Chancery  Practice— Assignment  of  Specific  Portion 
of  Debtor's  Property.— There  is  no  case  in  which  a 
Court  of  Equity  can  assisrn  to  a  creditor  a  specific 
portion  of  his  debtor's  proper  ty. 

Same— 5abstltutlon.«-How  far  the  doctrine  of  sub- 
stitution extends. 

This  was  an  appeal  from  the  Winchester 
Chancery  Court,  where  Colin  Auld  filed  his 
bill  against  Alexander  and  others.  The 
whole  case  is  stated  in  the  following  opin- 
ion. 

Nicholas,  and  Johnson,  for  the  Appellant. 

Leigh,  for  the  Appellees. 


•See    monographic  note   on   "Subrogation"   ap- 
pended to  Janney  v.  Stephens,  2  Pat.  &  H.  11. 


December  18.  The  PRESIDENT  deliv- 
ered  the  opinion  of  the  Court. t 

In  1792,  John  Alexander,  together  with 
his  son  Richard  B.  Alexander,  and  his  son- 
in-law,  John  Brown,  as  his  sureties,  exe- 
cuted his  bond  for  a  considerable  debt,  to 
one  Donaldson,  and  also  a   mortgage 

99  on    a    tract    of    laud    of  *^aboui    1800 
acres,  to  indemnify    his   sureties   in 

the  bond.  In  1795,  he  sold  314  acres  of  the 
land  to  one  Wilson,  and  conveyed  to  him, 
with  general  warranty  and  covenants 
against  all  incumbrances,  and  for  a  good 
title,  and  further  assurances.  Wilson,  it  is 
alleged,  paid  the  purchase  money  to  Donald- 
son by  the  order  of  Alexander,  in  patt 
payment  of  the  debt  due  him  by 
Alexander;  in  consequence  of  which, 
the  sureties  released  their  lien  on  the 
land  sold  to  Wilson.  The  bill  charges 
that  John  Alexander,  in  surveying 
the  314  acres  sold  to  Wilson,  fraudu- 
lently carried  the  surveyor  to  a  corner,  so 
as  to  include  139  acres  of  land,  which  did 
not  belong  to  him.  In  1800,  Wilson  sold  to 
one  Ramsay,  with  general  warranty  and 
covenants  against  all  incumbrances  by  him. 
When  this  conveyance  was  made,  one 
Greenup  was  in  possession  of  139  acres, 
(wrongfully  included  in  the  survey  as  it  is 
alleged,)  claiming  a  fee-simple  title  in  it; 
and  in  the  same  year,  Ramsay  brought  an 
action  of  ejectment  for  the  recovery  of  the 
possession;  and  in  1804  he  sold  to  Auld, 
the  plaintiff.  In  1807,  he  conveyed  to 
Auld,  with  special  warrantv  against  him- 
self, and  all  persons  claiming  under  him ; 
after  which.  Judgment  was  rendered 
against  him  in  the  action  of  ejectment. 

The  bill  of  Auld  is  against  Wilson,  Ram- 
say, and  the  heirs  of  John  Alexander, 
claiming  to  have  assigned  to  him  so  much 
of  the  1800  acres  out  of  which  the  land  was 
sold  to  Wilson,  as  will  compensate  him  in 
value,  for  the  139  acres,  lost  by  Greenup's 
title;  or,  to  have  the  remainder  of  the  1800 
acres  sold  under  the  Deed  of  Mortgage  to 
Alexander's  sureties  in  the  bond  of  Donald- 
son, which,  it  appears,  had  been  before 
released  by  the  sureties:  and  for  general 
relief,  Ac. 

The  mortgage  is  not  exhibited;  though 
its  existence  is  admitted.  Nor  does  it 
appear,  that  it  has  been  regularly  re- 
corded, being  only  proved  by  one  witness. 
It  seems  that  all  the  residue  of  the  1800 
acres  of  land,  was  conveyed  by  John  Alex- 
ander to  his  children  in  severalty,  for 

100  what  ^consideration  does  not  ap- 
pear; except  that  Charles  B.  Alex- 
ander, one  of  the  sons,  says,  that  the  por- 
tion conveyed  to  him,  was  in  considera- 
tion principally  of  money  paid  by  him  for 
his  father,  and  that  he  purchased  Richard 
B.  Alexander's  part.  None  of  the  other 
heirs  of  John  Alexander  hold  any  part  of 
the  land,  which  he  at  any  time  held;  the 
residue  of  his  real  estate  having  been  sold 
in  his  life  time  to  other  persons.  Nor  are 
any  of  the  Deeds  from  him  to  his  sons  im- 
peached by  the  bill.  There  is,  therefore, 
no  ground  on  the  pleadings,  on  which  the 
Plainti£F  is  entitled  to  relief,  unless  he  ia 
entitled  to  a  specific  lien  on  the  land  in  the 


tJuDOE  Cabb  did  not  sit  in  this  cause,  having  de- 
cided it  as  Chancellor. 
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possession  of  Charles  B.  Alexander,  para- 
mount to  his  title.  His  claim  to  have  satis- 
faction for  the  loss  of  the  139  acres  held  by 
Greenup,  by  an  assignment  to  him  of  a 
portion  of  the  1800  acres  of  equal  value, 
has  no  foundation. 

There  is  no  case,  in  which  a  Court  of 
Equity  can  assign  to  a  creditor  a  specific 
portion  of  his  debtor's  property,  in  satis- 
faction of  his  demand.  His  claim  to  be 
substituted  for  Wilson  and  to  have  his 
rights,  by  which  to  get  a  lien  on  the  land 
of  Alexander,  paramount  to  the  title  of 
Charles  B.  Alexander,  one  of  his  sons,  is 
not  better  founded.  Wilson  himself,  had 
no  claim  to  the  lien  given  for  the  benefit 
of  Alexander's  sureties,  for  the  debt  to 
Donaldson.  If  he  did  pay  the  purchase 
money  to  indemnify  them,  (which  is  not 
satisfactorily  proved,)  he  did  not  pay  it  for 
the  sureties.  The  money  was  due  by  him- 
self;  and  though  paid  for  Alexander,  it 
was  not  paid  for  his  sureties.  But,  if  it 
had  been  so  paid,  there  is  no  ground  on 
which  Auld,  the  Plaintiff,  could  be  sub- 
stituted for  him.  He  had  no  claim  to  in- 
demnity from  Ramsay,  from  whom  he 
purchased,  nor  upon  Wilson.  Not  upon 
Ramsay,  because  his  warranty  was  special, 
and  never  broken;  nor  upon  Wilson,  for 
whatever  claim  Ramsay  might  have  upon 
him,  none  was  assigned  to  Auld.  Wil- 
son's covenants  were  with  Ramsay  and  his 
assigns  of  the  land,  and  could  only  pass  to 
an  assignee  of  the  land,  as  incident  to 
it.  That  being  in  the  adverse 
101  ^possession  of  Greenup  when  the  con- 
veyance was  made  to  Auld,  no  title 
nor  interest  in  the  139  acres  passed  to  him ; 
and  though  Ramsay  might  be  estopped  by 
his  Deed  to  say  that  no  title  passed  from 
him,  yet  others,  not  claiming  under  him, 
are  not  estopped. 

Decree  afiBrmed. 


Payne  v.  Britton's  Executor. 

January,  1828. 

Ball  Bonds— Redtalfr-lBiaiaterlfll  Errorc  In.— A  Bail 
Bond  whicli  recites  a  Writ  at  the  suit  of  A.  B..  ad- 
ministrator, &c.  while  the  writ  is  at  the  suit  of  A. 
B.  executor,  Ac.  is  not  an  error  for  which  a  Jndff- 
ment  will  be  reversed. 

Same— Sufficiency  of.— A  Bail   Bond    sriven   to   the 

Sheriff    of County,     withoat   naminsr    the 

County,  is  irood. 

Same— Same. -The  condition  of  a  Bail  Bond  need 
not  designate  the  time  and  place  of  appearance. 

Bond  with  Penalty— Necessity  of  Demand  on.*— A 
special  demand  need  not  be  made  before  the 
Writ  issued  on  a  sinirle  bill  under  a  penalty:  and 
interest  may  be  recovered  without  such  demand. 

Pleading  and  Practice- Venue. t-In  this  State,  it  is 
not  error  that  the  venue  is  laid  in  one  County, 
and  the  action  brouirht  in  another,  unless  the  De- 
fendant is  an  Inhabiunt  of  another  County  and 
moves  to  dismiss  the  suit  for  that  cause. 

This  was  an    appeal    from    the    Superior 

Court  of  Law  for  the  County    of  Fauquier. 

The  executor  of  Britton    brought   an  ac- 


■cBond  Payable  on  Demand— When  Due.— A  bond 
payable  on  demand  is  due  and  payable  from  its 
date.  The  case  of  Paj/ne  v.  Britton,  8  Band.  104,  is  a 
distinct  authority  to  sustain  this  proposition.  Car- 
ter V.  Noland,  86  Va.  670.  10  S.  E.  Rep.  605.  To  the 
same  effect,  the  principal  case  is  cited  in  Chapman 
▼.  Shepherd.  24  Gratt  883.  See  further,  mono- 
graphic note  on  "Bonds"  appended  to  Ward  r. 
Churn,  18  Gratt  801.  . 

tPersonal  Actions-Jurisdiction  — In  Nelson  v.  Ches. 
A  O.  R.  Co..  88  Va.  974,  14  S.  E.  Rep.  888.  it  is  said: 
**At  common  law  all  personal  actions,  whether  ex 
iieUcto  or  ex  contractu  are  transitory,  and  may  be 


tion  of  debt  against  White  on  a  bill  penal 
executed  by  the  latter  to  the  Plaintiff  a» 
executor.  The  bill  was  for  $18157  cents, 
payable  on  demand,  and  the  penalty,  in 
case  of  failure  to  pay,  was  in  doable  that 
sum.  The  Writ  is  in  the  name  of  Joseph 
D.  Smith,  executor  of  George  Britton. 
Payne  became  the  appearance  bail  of 
White;  and  executed  a  Bail  Bond  to  the 
Sheriff  of County,  without  mention- 
ing any  County;  it  recites  the  Writ  aa 
being  at  the  suit  of  '*  Smith  administrator 
of       George      Britton;      deceased,'* 

102  *&c.,    and    the   condition     only    re- 
quires  the   Defendant   to  '*make    his 

appearance  agreeably  to  Law,  as  the  said 
Writ  requires."  Judgment  was  entered  by 
default,  against  the  Defendant  and  the 
said  Payne,  for  the  penalty,  but  to  be  dis- 
charged by  the  payment  of  $181  57  cents, 
'*with  six  per  centum  interest  thereon," 
Ac.  The  Declaration  lays  the  venue  in  the 
county  of  Culpeper. 

Payne  obtained  a  Supersedeas  from  a 
Judge  of  this  Court. 

Harrison,  for  the  Appellant. 

Briggs,  for  the  Appellee. 

January  23.     JUDGE  GREEN. 

In  this  case,  the  Judgment  was  by  de- 
fault for  want  of  appearance ;  and  accord- 
ing to  the  former  decisions  of  this  Court, 
the  Statute  of  Jeofails  does  not  apply  to  it. 

The  first  objections  taken,  are  to  the 
Bail  Bond ;  and  first,  that  the  Writ,  being 
at  the  suit  of  Joseph  D.  Smith,  executor  of 
George  Britton,  and  the  Bail  Bond  reciting 
a  Writ  at  the  suit  of  J.  D.  Smith,  adminis- 
trator of  G.  Britton,  the  bond  is,  for  this 
variance,  fatally  defective  and  void,  under 
the  20th  section  of  the  78th  chapter  of  the 
Revised  Code  of  1819.  It  is  doubtful, 
whether  the  hieroglyphic  in  the  bond,  of 
which  the  Clerk  gives  a  fac  simile,  was 
intended  for  exor  or  admor ;  but,  if  it  were 
the  latter,  I  should  not  think  that  it 
vitiated  the  bond.  The  suit  was  by  J.  D. 
Smith,  in  his  individual  right,  upon  a 
bond  given  to  him  as  executor  of  Britton. 
The  addition  of  executor  in  the  original 
bond,  and  of  administrator  if  it  was  so,  in 
the  Bail  Bond,  were  merely  descriptive; 
and  a  variance  in  that  description  was  not 
material.  Under  the  Statute  of  23  Hen. 
6,  ch.  7,  from  which  this  provision  of  our 
Statute  is  taken,  it  has  been  held,  that  an 
immaterial  variance  of  the  Bail  Bond  from 
the  Writ,  does    not    vitiate  the  bond ; 

103  *as  where  the  Writ  was  to  answer  A. 
in  a   plea   of   debt    for  3001.  and   the 

Bail  Bond,  to  answer  of  a '  plea  of  debt 
only,  not  mentioning  3001.  it  was  held  to 
be  good;  **for,  the  Statute  does  not  pre- 
scribe any  strict  form,  but  that  it  ought  to 
be  made  to  the  Sheri£F  by  his  name  of 
ofiQce,  and  to  express  the  day  and  place  of 
appearance;  and  though    it   vary    in  other 


broufirht  anywhere  the  defendant  can  be  found. 
Thus,  for  instance,  an  assault  and  battery  com- 
mitted, or  a  contract  made,  in  one  state  may  be  the 
subject  of  an  action  in  another,  if  process  can  be 
served  on  the  defendant  in  the  latter  state.  S  BL 
Comm.  294:  Mostyn  v.  Fabrifiras,  CJowp.  1«1:  Livinffa- 
ton  V.  Jefferson,  1  Brock.  90S:  Payne  t.  Brititm.  6 
Rand.  101:  Watts  v.  Thomas.  2  Bibb  (Ky.)  458:  Mc- 
Kenna  ▼.  Fisk.  1  How.  241;  2  Smith  Lead.  Cas. 
(0th  Ed.)  007."  See  further,  monographic  note  on 
''Jurisdiction'*  appended  to  Phippen  y.  Durham.  8 
Gratt.  4W. 
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circttmstances,  it  is  not  material."  Vil- 
lena  v.  Hustings,  Cro.  Jac.  286 ;  2  Saund. 
78. 

The  next  objection    is,  that   the    bond  is 

given  to  William  Gibson,  SherifiF   of 

County,  without  naming  the  County,  of 
which  he  was  Sheri£F.  By  the  English 
-Statute,  the  bond  was  required  to  be  given 
to  the  Sheriffs,  **only  to  themselves  and 
by  the  name  of  their  office:"  and  in  Male 
V.  Cowper,  2  Roll's  Rep.  365,  and  in  the 
«ame  case  in  Palm.  378,  it  was  held,  that 
^he  name  of  the  County  being  in  the  mar- 
gin, and  the  bond  being  given  to  A.  B., 
Sheri£F  of  the  aforesaid  County,  was  void, 
not  being  given  to  the  Sheriff  in  his  name 
of  office,  which  required  that  he  should  not 
only  be  named  as  Sheriff,  but  of  what 
County.  But,  in  a  subsequent  case,  Kirke- 
bridge  v.  Wilson,  2  Lev.  123,  it  was  held, 
that  a  bond  given  by  N.  W.  and  T.  R.  of 
the  County  of  C.  to  J.  R.  Sheriff,  (without 
saying  of  what  County,)  to  answer  the 
Plaintiff  generally,  (without  saying  in 
what  action,)  was  good.  But,  however 
this  might  be  under  the  English  Statute, 
which  in  terms  requires  the  bond  to  be 
given  to  the  ** Sheriff  by  his  name  of 
office,"  it  is  not  necessary  under  our  Stat- 
ute, that  the  Sheriff's  name  of  office  should 
appear;  that  requiring  only,  that  the  bond 
shall  be  payable  **to  the  Sheriff  as 
Sheriff;"  and  such  is  this  bond. 

The  last  objection  taken  to  the  Bail 
Bond,  is,  that  the  condition  does  not  suffi- 
ciently designate  the  time  and  place  of 
appearance.  It  recites  the  date  and  return 
day  of  the  Writ  issued  from  the  office  of 
the  Superior  Court  of  Law  for  the  County 
of  Fauquier;  and  that  the  Defendant  shall 
^  'make  his  appearance  agreeably  to  Law,  as 
the  said  Writ  requires."  The  words  of  the 
Court  in  Gardner  v.  Dugdale, 
104  *2  Show.  51,  are  a  sufficient  answer  to 
this  objection.  ''The  Bail  Bond  to  the 
Sheriff  is  to  make  the  party  appear  accord- 
ing to  the  Writ;  and  not  according  to  the 
condition  of  the  bond ;  and  the  bail  are,  by 
virtue  of  the  bond,  engaged  that  he  shall 
answer  according  to  this  Writ."  "Every 
bail  ought,  at  his  peril,  to  see  and  take 
notice  of  the  Writ,  before  he  be  bound, 
and  thereby  he  may  know  what  it  is  he 
engages  for.  If  he  do  otherwise,  he  is 
bound  to  do  he  knows  not  what;  and  he 
must  suffer  for  it."  In  respect  to  the  con- 
dition of  the  bond  prescribed  by  the  Stat- 
utes, the  English  Statute  and  ours  are 
verbatim  the  same. 

An  objection  is  taken  to  the  proceedings 
at  Rules;  that  it  does  not  appear  from  the 
record,  that  the  2d  day  of  July,  the  6th  day 
of  August,  and  the  3d  day  of  September, 
1821,  were  the  first  Mondays  of  those 
months  respectively,  or  the  succeeding 
days ;  as  if  the  Rules  could  not  legally  be 
taken  on  any  day  but  the  first  Monday  of  a 
month,  or  the  next  day.  Those  days  must 
have  been  within  six  days  after  the  first 
Mondays  in  those  months  (within  which 
the  Rules  may  be  taken)  if  the  first  Mon- 
<lay8  occurred  on  or  before  the  2d,  6th,  and 
3d  days  of  those  months  respectively ;  and  I 
think  that  the  Clerk  stating  that  the  Rules 
were  taken  on  those  days  it  ought  to  be 
presumed,   that   they   were   taken   on    the 


legal  Rule  days.  If  there  had  been  any 
irregularity  in  this  respect,  the  Court  be- 
low was  the  proper  tribunal  to  correct  it. 
At  all  events,  a  Judgment  should  be  re- 
versed on  that  ground,  without  resorting 
to  a  Certiorari,  or  inspecting  the  Almanacs 
of  that  year. 

The  next  objection  is,  that  this  being  a 
bill,  promising  to  pay  a  sum  of  money  on 
demand,  under  a  penalty,  and  there  being 
no  averment  of  a  special  demand,  the  pen- 
alty was  not  incurred;  nor  could  Judgment 
be  rendered  for  interest,  without  a  Writ  of 
Enquiry  ascertaining  the  time  of  the  de- 
mand ;  since  the  party  was  not  in  default 
until  demand  made  and  refusal  to  pay. 
The  cases  to  which  we  have  been  referred, 
only  prove,  that  an  obligation  to 
105  *do  something  collateral  upon  de- 
mand, under  a  penalty,  cannot  be 
the  foundation  of  an  action,  until  demand 
made,  and  a  failure  to  do  the  thing  stipu- 
lated to  be  done.  But,  an  obligation  to 
pay  money  on  demand,  is  evidence  of  a 
present  debt  payable  instanter,  and  the 
Writ  is  a  demand,  which  entitles  the  Plain- 
tiff to  the  penalty.  The  interest  is  allowed, 
not  because  the  penalty  is  forfeited,  but 
because  the  debt  was,  from  the  beginning, 
due  and  payable.  However  refined  the  doc- 
trine may  be,  that  the  institution  of  the 
action  is  a  demand  which  entitles  the 
party  to  sue,  it  is  so  convenient  and  just, 
and  so  settled  by  authority,  that  I  yield  a 
ready  assent  to  it. 

The  last  objection  taken,  is,  that  the 
venue  is  laid  in  the  County  of  Culpepper, 
whilst  the  action  was  in  Fauquier. 

In  England,  the  venue  is  material  as 
serving  for  a  direction  as  to  what  County, 
the  issue,  if  any  should  he  made  up,  is  to 
be  sent  for  trial ;  but  even  there,  it  is  of 
such  little  consequence,  that  the  venue 
generally  determined  by  the  name  of  the 
County  written  in  the  margin  of  the  Decla- 
ration, as  with  us,  if  it  be  wrong,  does 
not  hurt ;  and  if  it  be  right,  helps ;  as,  if 
the  venue  in  the  margin  be  wrong,  and 
that  in  the  body  of  the  Declaration  be 
right,  or  vice  versa.  With  us,  it  is  of  no 
consequence  whatever,  in  transitory  ac- 
tions, as  I  believe  all  personal  actions  are. 
For,  upon  a  Declaration  filed  in  the  Court 
of  Fauquier,  stating  the  contract  to  be  made 
in  Culpepper,  the  Court  of  Fauquier  is  the 
proper  tribunal  to  try  it,  if  the  party  is 
arrested  in  that  County,  unless  he  is  an 
inhabitant  of  another  County,  and  moves 
to  dismiss  the  suit  for  that  cause. 

The  Judgment  should  be  affirmed. 

JUDGES  CARR  and  CABELL  concurred, 
and  the  Judgment  was  affirmed.* 


106      ^Gardner's  Administrator  v.  Vtdal. 
January.  1828. 

Adminlstratorc— Suit  agalost— Plea  of  Fully  Adnln- 
Utered— Verdict. t— A  verdict  upon  the  plea  of  fully 
administered  ouarbt  to  ascertain  the  amount  of 
assets  in  the  hands  of  the  Defendant,  at  the  com- 
mencement of  the  suit,  and  at  the  time  of  the  plea, 
pleaded. 

Same— Same— Judgment— To  What  Time  It  Refers.— 
The  jQdsrment  when  assets  refers  to  the  time  of 


*The  PBB8XDBNT.  and  Judge  CoAiiTBR.  a>>sent. 

t  Administrators- Suit  against— Plea  of  Fully  Admin. 
Istered— Verdict— Judgment.— In  Brizendine  ▼.  Tis- 
dale,  5  Leiffh51,  there  was  an  action  of  debt  on 
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the  plea  pleaded,  and,  as  to  'assets  receired  after 
that  time,  no  enquiry  can  be  made  in  that  suit 

Same— dame— Verdict— Sufficiency.— A  verdict  which 
merely  finds  that  assets  sufficient  to  pay  the 
Plaintiff's  demand,  '*have  come"  to  the  Defend- 
ant's hands,  without  saying,  when,  is  erroneous. 

Verdict— Setting  A^Me.t-When  a  verdict  is  set 
aside,  as  to  one  issue.  It  must  be  set  aside  In  toto. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  of  Caroliae  County,  where 
Vidal  brought  an  action  of  debt  against 
Rowe,  administrator  of  Gardner,  on  a  bill 
penal,  said  to  have  been  executed  bj  the 
said  Gardner  in  his  life-time.  The  De- 
fendant pleaded,  1st,  that  the  writing  afore- 
said is  not  the  Deed  of  the  said  Gardner; 
2d,  payment;  and  3d,  fully  administered. 
On  these  pleas,  issue  was  joined.  The  Jury 
found  a  verdict,  **that  the  writing  obliga- 
tory in  the  Declaration  mentioned,  is  the 
Deed  of  the  Defendant's  intestate;  and  the 
debt  in  the  Declaration  mentioned  hath 
not  been  paid,  Ac,  and  that  ''assets  snfiB- 
cient  hath  come  to  the  hands  of  the  admin- 
istrator to  pay  the  same :  that  he  hath  not 
fully  administered  the  said  assets."  The 
Court  gave  Judgment  for  the  amount  of 
the  penalty  in  the  Declaration  mentioi^ed, 
&c.,  to  be  discharged,  Ac. 

A  Bill  of  Exceptions  was  also  filed  to 
the  opinion  of  the  Court,  excluding  from 
the  Jury,  sundry  papers  containing,  as 
alleged,  the  hand-writing,  and  particularly 
the  signatures  of  the  attesting  witness, 
Benjamin  Faulkner,  and  of  the  obligor, 
Anthony  Gardner,  with  the  evidence  of 
certain  witnesses,  that  they  saw  the  said 
Faulkner  and  Gardner  sign  the  said  papers; 
for  the  purpose  of  enabling  the  Jury  to 
compare  the  said  writings,  when  so  proved 
to  be  authentic,  with  the  signatures  of  the 
said  attesting  witness  and  obligor  in  the 
bill  penal,  on  which  this  action  is  founded. 

This  evidence  was  offered,  after  con- 
107      flicting  evidence  *had  been  given  by 

the  Plaintiff  and  Defendant,  of  the 
hand-writing  of  the  subscribing  witness  and 
obligor.  As  this  question,  however,  is  ex- 
pressly waived  by  the  Court,  in  their  opin- 
ion, no  further  notice  need  be  taken  of  it. 
The  Defendant  appealed. 

bond  against  an  administratrix.  The  administra- 
trix pleaded  fully  administered:  the  verdict  was  in 
ireneral  terms,  that  the  defendant  had  not  fully 
administered:  and  Judirment  was  rendered  there- 
upon for  the  debt  demanded  to  be  levied  de  boni$ 
tettatorU,  An  appeal  was  taken,  and  the  supreme 
court,  referrinir  to  the  cases  of  Sturdivant  v. 
Raines,  l  Leiirh  481.  and  the  principal  case,  reversed 
the  Judfirment  of  the  lower  court,  and  ordered 
a  venire  de  novo. 

The  plaintiff  may  admit  the  defendant's  plea  of 
fully  administered,  and  take  Judsrment.  to  be 
levied  of  the  goods  and  chattels  of  the  testator  or 
intestate  which  may  hereafter  come  into  the  de- 
fendant's hands  to  be  administered;  and.  if  he  take 
issue  upon  the  plea,  and  it  is  found  asrainst  him, 
he  will  still  have  tbe  like  judgment  quando  aecider- 
int.  Braxton  v.  Wood.  4  Oratt  85.  citing  the  prin- 
cipal case  as  authority. 

See  principal  case  also  cited  in  Sturdivant  v, 
Raines.  1  Leigh  482:  Burnett  r.  Harwell.  8  Leigh  96. 

See  further,  monographic  note  on  ''Executors 
and  Administrators"  appended  to  Rosser  v.  De- 
priest,  5  Oratt.  6. 

tVerdlct-Setting  Aslde.-See  the  principal  case 
cited  in  Bush  v.  Campbell.  26  Gratt  406. 

New  Trial.— To  the  point  that  a  new  trial  will  be 
granted  when  it  appears  that  the  jury  ougbt  to 
have  found  other  facts  differently,  the  principal 
case  Is  cited  in  Williams  v.  Ewart.  29  W.  Va.  668,  2  S. 
£.  Rep.  886. 

See  generally,  monographic  note  on  "New  Trials" 
appended  to  Boswell  v.  Jones,  1  Wash.  822. 


Stanard,  for  the  Appellant. 

Johnson,  for  the  Appellee. 

January  25.     JUDGE  GREEN. 

The  verdict  in  this  case  is  clearly  in- 
sufiBcient,  in  respect  to  the  plea  of  fnlly 
administered.  The  verdict  npon  that 
plea  should  ascertain  the  amount  of  assets, 
in  the  hands  of  the  Defendant,  at  the  com- 
mencement of  tbe  suit,  and  at  tbe  time 
of  the  plea  pleaded,  to  enable  the  Court 
to  pronounce  the  proper  Judgment.  If,  at 
the  institution  of  the  suit,  there  be  out- 
standing debts  of  superior  dignity,  or  un- 
satisfied Judgments,  the  Defendant  must 
plead  them  specially,  or  he  cannot  avail 
himself  of  them  upon  the  general  plea  of 
plene  administravit,  unless  he  has  actually 
paid  them  before  pleading;  in  which 
case,  those  payments  would  be  embraced 
in  the  terms  of  the  plea  and  issue.  So,  if 
assets  came  to  the  Defendant's  hands 
after  the  commencement  of  the  suit,  and 
before  pleading,  he  would  be  chargeable  in 
respect  to  them,  in  that  suit:  for,  the  plea 
must  allege  that  there  were  no  assets  in  the 
hands  of  the  Defendant  to  be  administered, 
either  at  the  time  of  the  commencement  of 
the  action,  or  at  any  time  since;  and  the 
Judgment  when  assets  refers  to  the  time 
of  the  plea  (beaded ;  so  that,  as  to  the  as- 
sets received  after  that  time,no  inquiry  can 
be  made  in  that  suit:  and  upon  a  Scire 
Facias  upon  a  Judgment  when  assets,  such 
assets  can  be  subjected,  although  received 
pending  the  former  suit  after  pleading; 
and  payments  made  after  the  same 
108  time,  to  debts  of  equal  *or  superior 
dignity  to  the  Plainti£F*8  Judgment, 
would  be  available  as  a  defence  to  the  Scire 
Facias.  The  verdict  ought,  therefore,  to 
find,  not  only  the  amount  of  assets  in  the 
hands  of  the  Defendants  at  the  commence- 
ment of  the  suit,  or  that  they  were  sufficient 
to  pay  the  PlaintifiP's  demand;  but,  also 
the  amount  in  his  hands  at  the  time  of 
pleading,  or  that  they  were  sufficient  to 
pay  the  Plaintiff's  demand ;  since  the  De- 
fendant might  have  received  or  duly 
disbursed  assets,  or  t>oth  received  and  dis- 
bursed, between  the  commencement  of  the 
action  and  the  time  of  pleading.  If  the 
Defendant  is  found  to  have  in  his  hands, 
assets  not  sufficient  to  pay  the  Plaintiff's 
demand,  at  the  time  of  pleading,  the  Judg- 
ment would  be  for  so  much  of  the  debt  as 
the  amount  of  assets  in  hand,  de  t>onis 
testatoris ;  and  for  ttie  residue  of  the  debt* 
out  of  the  assets  of  the  testator,  which 
came  to  the  Defendant's  hands  since  the 
plea  pleaded,  or  might  thereafter  come  to 
his  hands.  And  as  to  the  costs,  they  would 
depend  upon  the  fact,  as  it  appeared  npon 
the  record,  whether  the  Defendant  was  io 
default  or  not.  2  Chitt.  PI.  451 ;  1  Sannd. 
336.  a.,  note  10;  Booth's ez'r  v.  Armstrong, 
2  Wash.  301 ;  Rogers'  Adm'r  v.  Chandler's 
adm'x,  3  Munf.  65. 

The  verdict  in  this  case  finds,  that  as- 
sets sufficient  to  pay  the  Plaintiff's  de- 
mand **hath  come"  to  the  Defendant's 
hands,  without  saying  when.  It  might  have 
been  between  the  institution  of  the  snit» 
and  tbe  filing  of  the  plea :  in  which  case, 
it  might  affect  the  question  of  costs,  in 
some  cases,  if  not  in  this:  or  after  the  plea 
pleaded,  in  which  case,  they  could  not  have 
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been  subjected  in  this  suit,  and  would  have 
been  entirely  out  of  the  issue.  Nor  does 
this  part  of  the  finding  negative  the  allega- 
tion, that  the  Defendant  h^  fullj  admin- 
istered the  assets  which  came  to  his  hands ; 
but,  the  verdict  proceeds  further  to  find, 
that  the  Defendant  hath  not  fullj  adminis- 
tered, without  ascertaining  how  much  re- 
mained nnadministered,  at  the  time  of  the 
plea  pleaded.  If  a  Judgment  de  bonis  tes- 
tatoria  were  entered  on  this  verdict, 
109  such  a  Judgment  would  not,  *it  is 
true,  bind  the  Defendant  in  respect 
to  the  quantum  of  assets,  for  which  he 
was  responsible,  in  a  subsequent  action  sug- 
gesting a  devastavit;  but,  would  leave  the 
question  entirely  open,  as  if  the  issue  on 
that  point  had  not  been  joined  in  this 
cause.  But,  the  Defendant  had  a  right  to 
have  that  question  tried,  and  finally  decided 
in  this  suit ;  a  right,  of  which  the  Court 
cannot  deprive  him. 

For  these  reasons,  the  Judgment  must 
be  reversed  in  toto,  the  verdict  set  aside, 
and  a  venire  de  novo  awarded.  There 
is  no  example  of  a  verdict  being  set  aside 
as  to  one  issue,  and  suffered  to  stand  as 
to  others,  and  trying  a  cause  by  piece- 
meal. 

The  Court  purposely  avoids  deciding  the 
point  raised  by  the  Bill  of  Exceptions; 
that  question  being  of  great  importance, 
and  the  Court  not  being  full,  and  it  may 
not  occur  upon  the  new  trial,  or  may  be 
presented  in  another  or  more  distinct  form. 

The  other  Judges  concurred,  and  the 
Judgment  was  reversed  in  toto,  the  verdict 
set  aside,  and  a  venire,  de  novo    awarded.* 
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*Qarrard,  &c.  v.  Henry,  &c. 

February. !»». 

Writ  of  RIffbt-Verdlct-SurplaMSe.t— In  a  Writ  of 
Riffbt  brouflrbt  by  several  DemandantH.  tbe  mlse 
Is  Joined  on  tbe  mere  rlffbt.  and  the  Jury  find  for 
the  Demandants,  with  the  addition  of  this  fact, 
that  one  of  the  Demandants  was  dead  before  the 
Institution  of  the  suit,  leavlnsr  children.  This 
latter  clause  shall  be  rejected  as  surplasare.  and 
the  remainder  of  the  verdict  received. 

Sane— Noo Joinder  of  Demaadaiitc— flost  Be  Pleaded  In 
Abatement t— So.  If  the  Jury  add  that  one  of  the 
Demandants    was    tenant   In  common  with  the 


The  Pbxsidbkt  and  Juogb  Coaltbr,  absent 

tVerdlct— Snrpliwago.- In  Lewis  V.  Chllders.  18  W- 
Va.  10.  It  Is  said:  "It  Is  very  true,  if  a  verdict  finds 
matter  out  of  the  issue.  It  Is  void  for  so  much.  It  is 
also  true,  that  if  a  jury  srlve  a  verdict  of  the 
whole  Issue,  and  of  more,  that  which  Is  more 
is  snrplusaffe  and  should  not  stay  jndsrment.  It 
Is  also  true,  that  on  the  general  issue  it  is  perfectly 
well  settled,  that  the  jury  cannot  in  the  case  find, 
to  any  effectual  purpose,  any  matter  not  within  the 
Issue,  which  they  are  char^red  to  try.  If  they  do, 
the  court  is  bound  to  reject  such  findlnsr  as  surplus- 
afire:  and  If  the  verdict  be  otherwise  sufficient  to 
justify  a  judfirment.  then  to  srlve  such  judfirment.  as 
would  be  proper,  if  there  had  been  no  such  flndlnfir 
of  matter  out  of  the  Issue.  This  rule  is  founded  on 
tbe  best  of  reasons.    Oarrard  v.  Henry.  ^  Rand.  WQ.*' 

On  the  same  subject  the  principal  case  is  cited  In 
BrufiTh  V.  Shanks.  5  Lei^h  601. 

(Writ  of  Rlftbt-Notiloinder  of  Demandants- Must 
Be  Pleaded  In  Abatement.-in  Bell  v.  Snyder.  10  Oratt 
866,  It  is  said:  "The  nonjoinder  of  the  omitted  heir 
was  clearly  a  matter  in  abatement,  and  was  not 
therefore  available  on  the  mise  joined.  The  cases 
of  Green  v.  Liter.  8Cranch  R.  229:  Garrard  v.  Henry. 
6  Rand.  110.  and  Walker  v.  Boaz.  3  Rob.  486,  only 
prove  the  same  general  doctrine  that  on  the  mlse 
joined  matter  of  abatement  cannot  be  taken  advan- 
tasre  of  by  tbe  tenant:  but  none  of  them  touches  the 
question  arlsiufir  In  this  case."  Bell  v.  Snyder  holds 
that  upon  the  mise  joined  every  affirmative  matter 
ffoinfiT  to  tbe  risht  and  title  of  the  demandant,  the 
want  of  which  mifirht  have  been  pleaded  in  bar  of 


others,  (and  therefore  could  maintain  this  Writ 
jointly  with  them.)  this,  like  the  other  flndluff, 
belnff  matter  of  abatement,  cannot  be  given  in 
evidence,  nor  found  by  the  jury,  on  the  mlse 
joined,  but  must  be  pleaded  in  abatement. 
Pleas  In  Abntement§— The  rules  that  rovem  pleas  In 
abatement. 

Appeal  from  the  Superior  Court  of  Law 
of  Kanawha  County.  The  following  opin- 
iona  will  give  a  full  view  of  the  mattera  in 
controveray. 

Janiea  Wickham,  and  Leigh,  for  the  Ap- 
pellanta. 

Johnaon,  for  the  Appelleea: 

JUDGE  CARR. 

Thia  ia  a  Writ  of  Right.  The  Demand- 
ante,  in  the  form  preacribed  by  the  Act  of 
Asaembly,  count  of  a  tract  of  land,  to  which 
they  set  out  by  metea  and  bounds,  and  say 
that  they  have  right  to  have  the  aaid  tene- 
ment with  the  appurtenances,  and  offer 
proof  that  auch  is  their  right.  The  Tenants 
come  and  defend  the  right,  &c. ;  and  after 
describing  the  tenement  in  the  words  of  the 
count,  they  put  themselves  on  the  Assize, 
and  pray  that  recognition  be  made,  whether 
they  have  greater  right  to  hold  the  tene- 
ment aforesaid  with  the  appurtenances,  aa 
they  now  hold  it,  or  the  said  W.  Garrard, 
and  Francea  his  wife,  W.  Barnes  and  Sarah 
his  wife,  James  Bream,  Thomaa  Bullitt  and 
Alexander  Bullitt,  to  have  aa  they  now  de- 
mand it.  And  the  Demandants,  in  like 
manner,  put  themselves  upon  the  Assize, 
and  pray  recognition  to  be  made,  whether 
they  have  greater  right  to  hold  tbe 
111  tenement  aforesaid,  *a8  they  demand, 
or  the  said  Tenants,  as  they  hold 
it.  The  mise  being  thus  joined,  a  Jury 
were  sworn,  the  truth  to  say,  whether 
the  Defendants  have  more  right  to  hold 
the  aaid  land  and  appurtenances,  which 
the  Demandants  claim  against  them,  by 
the  said  Writ  of  Right,  or  the  Demand- 
anta  to  have   it,  as   they  demand. 

I  have  atated  the  pleadinga  thus  specially, 
to  ahow  in  the  clearest  light,  the  single 
point  in  issue,  upon  which  the  partiea  have 
staked  their  righta;  to  which  the  evidence 
and  the  Jury  are  tied  down;  to  which,  and 
to  which  alone,  the  verdict  must  respond. 
That  point  ia  aimply  an  enquiry  into  the 
mere  right;  a  comparison  of  the  title, 
whether  the  Tenanta   have  more  right  to 


the  action.  Is  necessarily  put  in  issue  and  he  Is  put 
to  proof  of  same. 

In  Howard  v.  Rawson.  2  Iieiffh  784.  it  is  said: 
"Pleas  in  abatement  are  resrarded  with  firreat  strict- 
ness; and  no  example  Is  found  of  the  reception  of 
such  plea  after  a  plea  in  bar  (except  for  matter 
arlsinflr  puU  darrrin  continuance)  althoucrh  it  must 
frequently  happen,  that  matter  in  abatement  aris- 
ing" before  suit  broufirht.  is  discovered  after  Issue 
joined.  In  Garrard  v.  Henry.  9 Rand.  112. 113,  it  is  said 
by  JuDOB  Carr.  that  the  death  of  the  demandant 
pending  the  action,  abates  the  writ,  and  the  court 
will  «ro/Wrto  abate  the  suit,  at  whatever  stage  the 
fact  may  come  to  its  knowledge;  but  that  the  death 
of  a  party  before  the  commencement  of  the  suit,  is 
a  fact  which  does  not  lu^elf  abate  the  writ,  but 
only  falsifies  and  renders  it  abateable  by  plea:  and 
that,  if  the  tenant  passes  by  the  fact  of  such  death, 
and  joins  the  mise  on  the  mere  right,  he  thereby 
acknowledfires  tbe  demandant  is  in  life,  and  forever 
precludes  himself  from  taking:  advantage  of  bis 
death,  tn  any  manner  or  form.  This  is  conclusive 
upon  the  first  point." 

The  principal  case  Is  also  cited  with  approval  in 
Walker  V.  Boaz,  2  Rob.  490;  Warren  v.  Saunders.  27 
Gratt.  268. 

$Ple«s  In  Abatement.— See  firenerallv.  monographic 
noffi  on  "Abatement.  Pleas  in"  appended  to  Warren 
V.  Saunders,  27  Gratt  269. 
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hold,  or  the  Demandants  to  have,  the 
land  in  rontroversy. 

How  have  the  Jury  answered  this  enquiry? 
They  find,  '^that  the  Demandants  have 
more  right  to  have  the  tenement  which 
they  demand  against  the  Defendants,  by 
their  Writ  of  Right,  than  the  Defendants 
have  to  hold  the  same.  * '  If  they  had  stopped 
here,  there  could  not  have  been  the  shadow 
of  a  doubt.  They  had  fully  discharged 
themselves  of  the  issue  in  the  very  terms 
of  their  oath.  But  they  go  on,  and  find 
two  other  facts,  the  influence  of  which  on 
the  cause,  they  submit  to  the  Court :  1. 
That  Alexander  Bullitt,  one  of  the  Demand- 
ants, was  dead  before  the  institution  of 
the  suit,  leaving  children  ;  2.  That  Bream, 
who  claims  a  part  of  the  land  in  contro- 
versy, under  a  Deed  from  Mrs.  Huie,  was 
not  in  possession  by  authority  of  any  of 
the  representatives  of  C.  Bulls  t,  previous 
to  the  execution  of  that  Deed;  and  also 
that  Mrs.  Huie  was  not  in  actual  posses- 
sion, when  she  executed  that  deed,  but 
was  in  legal  possession  of  the  title  to  her 
distributable  part  of  the  said  land. 

Upon  this  verdict,  the  Court  below  ren- 
dered Judgment  for  the  defendants;  and 
this  Judgment,  if  it  stands,  will  be  an 
eternal  bar  to  the  claims  of  all  and  each  of 
the  demandants;  for,  the  Books  all  tell  us, 
that  when  once  the  mise  is  joined  on  the 
mere  right,  the  Judgment  must  be 
112  final.  Thus  *Co.Utt.  295,  b.  **  Seeing 
the  mise  is  joined  on  the  mere  right, 
albeit,  the  verdict  of  the  Grand  Assize  be 
given  upon  another  point,  yet  Judgment 
final  shall  be  given.  And  so  it  is,  if 
the  Tenant,  after  the  mise  joined,  make  de- 
fault, or  confess  the  action,  or  the  Demand- 
ant be  non  suit;  and  yet,  in  none  of  these 
cases,  they  of  the  Grand  Assize  gave  their 
verdict  upon  the  mere  right.*'  Does  it  not 
seem  a  strange  anomaly,  that  where  the 
whole  and  sole  enquiry,  the  Jury  could, 
under  their  oaths,  make,  was,  whether  the 
Tenants  or  Demandants  held  the  better 
right  to  the  land,  and  where  they  have 
explicitly  answered,  that  the  Demandants 
had  the  better  right,  a  Judgment  should 
be  entered,  the  effect  of  which  is,  that 
the  Tenants  have  the  right,  and  that  this 
Judgment  should  be  final  and  conclusive 
upon  the  right?  Let  us  examine  the  nature 
of  the  two  facts,  which  have  wrought  this 
startling  effect. 

Matter  of  defence  is  either  in  abatement, 
or  in  bar.  Where  it  goes  to  destroy  the 
cause  of  action,  it  is  in  bar.  Where  it 
merely  defeats  the  present  proceeding,  and 
does  not  show  that  the  Plaintiff  is  forever 
concluded,  it  is  in  abatement.  This  defi- 
nition shows  at  once,  that  the  facts  added 
by  the  Jury  to  their  verdict,  present  matter 
in  abatement,  for,  that  one  of  tne  De- 
mandants was  dead  at  the  issuing  of  the 
Writ,  or  that  Bream  held  in  common  with 
others,  could  never  destroy  the  cause  of 
action,  though  if  properly  pleaded,  either 
might  defeat  the  present  proceeding.  Mat- 
ter in  abatement  is  either  intrinsic,  ap- 
pearing in  the  Writ,  Declaration,  Replica- 
tion, or  some  pleading  of  the  Plaintiff;  or 
it  is  extrinsic.  For  intrinsic  matter,  the 
Court  will,  ex  officio,  abate  the  suit.  Ex- 
trinsic matter    is  such   as   either  de  facto 


abates  the  suit,  or  such  as  renders  it 
abateable.  Of  the  first  sort,  is  the  death 
of  the  Demandant,  or  one  of  the  several 
Demandants  in  a  Writ  of  Right,  pending 
the  action ;  and  at  whatever  stage  of  the 
suit,  this  fact  comes  to  the  knowledge  of 
the  Couit,  they  will  abate  the  suit.  Carr  v. 
Carter,  and  Drago  v.  Stead,  in  our  books 
are     cases    of    this  kind.     But,    the 

113  death  of   a    party  'before    the    com- 
mencement of  a  suit,  is  a  fact   which 

does  not,  of  itself,  abate  the  Writ,  but  only 
falsifies  and  renders  it  abateable  by  plea, 
put  in,  in  due  time,  and  proper  form.  If 
the  Defendant,  passing  by  the  fact  of  such 
death,  pleads  generally,  or  as  here,  joins 
the  mise  on  the  mere  right,  he  thereby 
acknowledges  that  the  party  is  in  life,  and 
forever  precludes  himself  from  taking 
advantage  of  his  death,  in  any  manner 
or  form.  So  of  the  second  fact  fonnd,  that 
Bream  was  not  in  possession  previous  to 
the  Deed  of  Mrs.  Huie,  and  that  she  had 
only  a  legal  possession,  it  is  evident  that 
bj  this  finding,  the  Jury  meant  to  present 
the  question,  whether,  under  such  circum- 
stances, the  Deed  conveyed  tne  title  of  Mrs. 
Huie;  and  it  is  equally  clear,  (and  in- 
deed was  conceded  at  the  bar, )  that  any 
conveyance,  whether  at  Common  Law  or 
Statutory,  would,  under  such  circumstances, 
carry  the  title. 

But,  it  was  relied  on,  that  this  finding 
was  important  in  another  point  of  view; 
that  it  showed,  that  Bream  held  as  tenant 
in  common  with  the  other  Demandants, 
and  could  not,  therefore,  properly  join  with 
them  in  the  action.  However  true  this 
may  be,  it  is  most  clear,  that  it  is  extrinsic 
matter,  purely  in  abatement,  and  not  abat- 
ing the  Writ,  but  rendering  it  abateable 
only:  that  as  such,  it  should  have  been 
pleaded  before  the  mise  joined,  and  could 
never  be  touched  afterwards.  Suppose, 
that  after  the  mise  joined,  the  tenants  had 
made  formal  application  to  the  Court,  to 
be  permitted  to  plead  both  these  matters  in 
abatement.  Would  it  not  have  been  gross 
and  palpable  error  in  the  Court  to  have 
received  such  plea?  The  Books  all  tell  us 
so.  But,  if  it  could  not  have  been  pleaded, 
is  it  not  most  strange  to  suppose,  that  it 
might  on  the  trial  of  the  mise  have  been 
given  in  evidence,  when  the  issue  was 
wholly  different,  and  the  opposite  party 
having  no  notice,  could  not  be  prepared  to 
rebut  it,  though  he  might  have  known  of 
twenty  witnesses  who  could  directly  dis- 
prove it?  On  this  point,  I  refer  to  the  case 
of  Boiling  V.  The  Mayor  of  Petersburg, 
3   Rand.    563,   and    the    cases    there 

114  cited.  *But,  these  facts  have  been 
found ;  they  form  a  part  of  the  ver- 
dict ;  and  the  question  is,  what  shall  we  do 
with  them?  I  answer  without  hesitation, 
reject  them  as  surplusage.  The  verdict, 
without  them,  is  a  perfect  answer  to  the 
issue.  These  facts  are  wholly  out  of  it,  and 
ought  not  to  prevent  a  Judgment  for  the 
Demandants.  It  is  settled  Law,  founded 
on  the  soundest  and  clearest  reason,  that 
the  verdict  is  void  so  far  as  it  goes  out  of 
the  issue.  Thus,  in  Foster  v.  Jackson,  Ho- 
bart,  53,  it  is  said,  ''First  lay  this  for  a 
ground,  that  if  the  Jury  find  any  thing 
that    is  merely  out  of  the  Issue,  that    such 
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verdict,  for  so  mnch»  is  utterly  void  and  of 
no  force  though  it  conclude  in  general  for 
or  against  the  Plaintiff  or  Defendant; 
whereof  the  reason  is  plain,  which  is,  that 
the  Juror  are  triers  of  matter  of  fact  put 
in  issue  between  the  parties,  and  their 
oath,  which  contains  their  commission,  is, 
that  they  shall  truly  try  the  issue  between 
party  and  party.  So  that  whatsoever  they 
do  try  besides  the  issue  is  per  non  juratos: 
as  a  cause  judged  by  the  Court  that  hath  no 
jurisdiction  of  the  cause,  is  coram  non 
jndice,  and  utterly  void ;  for,  a  verdict  must 
not  be  to  the  action  that  might  have  been 
pleaded,  but  to  the  issue  which  is  pleaded, 
and  in  their  charge.  And  if  that  other 
point  had  been  pleaded,  it  might  have  had 
another  answer  and  evidence.  And  so  upon 
the  matter,  if  that  extravagant  part  of  the 
verdict  be  false,  it  is  no  perjury,  neither 
doth  an  attaint  lie  upon  it."  The  reason 
here  seems  to  me  most  conclusive.  Again, 
1  I^ev.  66,  cited  Com.  Dig.  tit.  ** Pleader,*' 
S.  18,  it  is  said,  ^'If  a  verdict  finds  matter 
out  of  the  issue,  it  is  void  for  so  much, 
though  the  matter  out  of  the  issue  destroys 
the  Plaintiff's  title.'*  Again,  Co.  Litt. 
227,  a.  ^*Bnt,  if  the  Jury  give  a  verdict  of 
the  whole  issue,  and  of  more,  &c.,  that 
which  is  more  is  surplusage,  and  shall  not 
stay  Judgment;  for,  utile  per  inutile  non 
vitiatnr.  But,  necessary  incidents  required 
by  Law,  the  Jury  may  find."  21  Vin. 
Abr.  D.  9,  2,  PI.  8.  **If  the  Jury  find  the 
issue  and  more,  the  surplusage  is  void." 
PI.  9.  **  Where  surplusage  is  found  by 
115  *verdict  in  Assize,  as  jointenancy, 
&c.,  which  abates  the  Writ,  yet  this 
is  only  surplusage  when  it  is  not  pleaded, 
and  shall  not  prejudice  the  Plaintiff." 
These  authorities  put  the  point  beyond 
question.  I  refer  also,  as  well  on  this,  as 
the  other  legal  positions  taken  before,  to  the 
many  Authorities  collected  by  my  brother 
Green,  which  I  have  examined,  and  know 
to  be  correctly  stated. 

Upon  the  whole,  I  am  clearly  of  opinion, 
that  the  Judgment  of  the  Court  below  be 
reversed,  and  final  Judgment  entered  for 
the  Demandants. 

JUDGE  GREEN. 

The  pleadings  having  been  made  up, 
and  the  mise  joined  in  the  usual  form,  as 
prescribed  by  the  Act  of  Assembly,  the 
Jury  found  that  the  Demandants  have  more 
right  to  have  the  tenement  as  they  de- 
mand it,  than  the  Tenants  have  to  hold 
it;  unless  the  right  of  the  Demandants  to 
recover,  is  affected  by  two  facts ;  1st,  that 
one  of  the  Demandants  was  dead  before 
the  emanation  of  the  original  Writ,  leav- 
ing children,  his  heirs;  and  2dly,  that  one 
of  the  Demandants  received  a  conveyance 
for  H.  G.  Huie  for  her  distributable  share 
of  the  land  in  controversy,  when  he  was 
not  in  possession,  under,  or  by  authority 
of  any  of  the  legal  representatives  of  C. 
Bullitt,  and  when  the  said  Huie  was  not 
in  actual  possession  of  the  land,  but  was 
in  legal  possession  of  her  title  to  her  dis- 
tributive share. 

The  obvious  purpose  of  finding  the  last 
of  these  facts  was  to  submit  to  the  Court 
the  question,  whether  H.  G.  Huie,  being 
entitled  to  a  distributable  part  of  the  land 
in    question,    and    having     conveyed    her 


interest  therein  to  one  of  the  Demandants, 
when  she  was  not  in  actual  possession,  and 
when  he  was  not  in  possession  under  the 
legal  owners,  her  Deed  passed  her  title.  If 
not,  it  is  cleat  that  all  the  Demandants 
were  not  entitled  as  they  claimed  to  be, 
and  the  question  would  have  arisen, 
whether,  in  that  ease,  even  those  who  were 
entitled    could  have    had   any   judg- 

116  ment?    *The  question,    however,  on 
that  point  does  not   arise,  since   it  is 

clear  that  H.  G.  Huie's  Deed  passed  her 
title,  whether  it  was  by  feoffment  with 
livery  of  seisin,  (as  could  hardly  be  the 
case ;  for,  in  that  case,  she  would  have 
been  in  actual  possession  at  the  time  of  the 
conveyance,)  or  by  Deed  of  bargain  and 
sale,  or  lease  and  release,  or  covenant  to 
stand  seised  to  uses,  or  otherwise ;  for,  no 
adverse  possession  being  found,  she  had  a 
legal  seisin,  which  might  be  transferred 
to  another  by  any  Common  Lsw  or  Statu- 
tory conveyance;  and  the  seisin,  so  trans- 
ferred, was  sufiQcient,  under  our  Act  of 
Assembly,  to  maintain  a  Writ  of  Right. 
But  this  finding  shows,  that  whether  she 
was  seised  in  parcenary  with  the  other 
Demandants,  (as  is  implied  by  the  finding) 
or  jointly,  or  in  common,  her  grantee  must 
have  been  a  Tenant  in  common  with  the 
other  Demandants ;  all  of  whom  are  found 
to  have  better  right  than  the  Tenants.  And 
it  is  equally  clear,  that  Tenants  in  com- 
mon cannot  properly  join  in  a  Writ  of 
Right;  and  a  joint  Writ,  alleging  a  joint 
right  in  them,  is  false.  So  the  other  find- 
ing, that  one  of  the  Demandants,  who,  if 
alive,  would  ha^re  had  title,  was  dead  be- 
fore the  emanation  of  the  Writ,  leaving 
children  who  were  his  heirs,  also  falsified 
the  Writ.  Either  of  these  facts  might  have 
been  pleaded  in  abatement  of  the  Writ,  and 
if  they  can  now  be  taken  notice  of,  a  Judg- 
ment of  abatement,  or  a  final  Judgment  upon 
the  right,  in  favor  of  the  Tenants,  must 
be  the  consequence. 

To  determine  whether  these  facts,  brought 
in  this  form  to  the  notice  of  the  Court,  can 
be  properly  assumed  as  the  foundation  of 
their  Judgment,  an  attention  to  some  ot  the 
settled  doctrines  of  the  I^aw  in  respect  to 
abatements,  is  necessary. 

Matter  of  abatement  is  either  intrinsic, 
appearing  on  the  face  of  the  Writ,  or 
shown  by  the  pleadings  on  the  part  of 
the  Plaintiff;  in  which  case,  the  Court 
will,  ex  officio,  abate  the  Writ  or  suit, 
as  the  nature  of  the  matter  of  abate- 
ment, so  appearing,  may  require,  and  at 
any  stage  of  the  suit  at  which  it  is  brought 
to   the   attention     of    the    Court    in 

117  *any  way,  even  after  verdict   on  the 
general    issue,  unless    cured    by    the 

pleadings  or  verdict;  or  it  is  extrinsic, 
which  can  only  be  shown  by  plea  in 
abatement,  or  suggestion,  to  the  Court 
either  by  one  of  the  parties  or  an  amicus 
curiae;  and  the  party  making  such  a  sug- 
gestion, makes  it,  not  as  a  party,  but  as 
amicus  curiae.  Of  these  extrinsic  matters 
of  abatement,  some  only  make  the  suit 
abateable;  and  they  must  be  pleaded  in 
due  time  or  they  cannot  be  afterwards 
available  to  him  in  any  possible  way.  In 
all  such  cases,  extrinsic  matter  of  abate- 
ment, existing  before  the   suing  out  of  the 
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Writ,  and  before  the  proper  time  for  ptead- 
iuic  in  abatement,  must  be  then  pleaded, 
or  they  can  never  after  be  pleaded  or  in- 
aiated  on;  and  such  matter  thereafter  aris- 
ing, must  be  promptly  pleaded  puis  darrien 
continuance,  or  the  party  loses  the  benefit 
of  the  plea  forever.  Other  extrinsic  mat- 
ters of  abatement  are  such  as  abate  the  suit 
de  facto,  and  these  after  the  Defendant  has 
lost  the  right  of  pleading  them,  being  made 
known  to  the  Court  at  any  stage  of  the 
cause,  and  in  anyway,  abate  the  suit;  and 
if  not  made  known  to  the  Court,  and  Judg- 
ment be  given  either  for  Plaintiff  or  De- 
fendant, such  matter  may  be  assigned  upon 
a  Writ  of  Error,  as  error  in  fact,  for  which 
the  Judgment  would  be  reversed.  And 
finally,  the  same  matter  may,  in  some  cases, 
be  pleaded  in  abatement  or  in  bar,  at  the 
election  of  the  Defendant. 

Considering  the  death  of  one  of  the  De- 
mandants before  the  suing  out  of  the 
Writ,  and  the  several  tenancy  of  the  De- 
mandants, found  by  the  Jury  in  this  case, 
for  the  present,  as  matters  going  only  in 
abatement  of  the  suit,  which  is  their  effect 
as  they  are  presented  to  the  Court?  They 
are  extrinsic  matters,  and  such  as  do  not, 
(as  the  death  of  a  party  pending  the  tuit 
does,)  de  facto  abate  it.  Nothing  existing 
before  the  suing  out  of  the  Writ  can  de 
facto  abate  the  suit,  since  it  only  falsities 
the  Writ,  and  makes  it  abateable,  and  that 
only  by  a  timely  p^ea  in  abatement.  After 
pleading  in  bar,  no  plea  in  abatement  is 
admissible,  unless  it  be  of  something 
which  has  happened  since  the  last 
118  continuance,  *and  which  makes  the 
suit  abateable  only,  and  does  not  ipso 
facto  abate  it.  The  tenants,  therefore, 
could  not,  after  joining  the  mise,  avail 
themselves  of  these  facts  by  plea,  although 
they  might  have  done  so,  upon  their  first 
appearance;  and  a  Judgment  for  the  De- 
mandants generally,  although  one  of  them 
was  dead  at  the  institution  of  the  suit, 
could  never  be  impeached  upon  the  allega- 
tion of  those  facts,  since  nothing  can  be 
assigned  as  error  upon  a  Writ  of  Error, 
which  might  have  been  pleaded  in  the 
original    action. 

Does  the  finding  of  these  facts,  by  the 
Jury,  vary  the  case,  and  make  it  the  duty 
of  the  Court  to  consider  them  as  properly 
upon  the  record?  I  think  not.  Although  a 
Jury  may  find,  upon  the  trial  of  the  gen- 
eral issue,  or  any  other,  against  an  estoppel 
operating  in  respect  to  a  matter  involved 
in  the  issue,  yet  it  is  perfectly  well  settled, 
that  they  can  in  no  case  find,  to  any  effect- 
ual purpose,  any  matter  not  within  the 
issue  which  they  are  charged  to  try.  If 
they  do,  the  Court  is  bound  to  reject  such 
finding  as  surplusage;  and  if  the  verdict  be 
otherwise  sufficient  to  justify  a  Judgment, 
then  to  give  such  Judgment,  as  would  be 
proper,  if  there  had  been  no  such  finding 
of  matter  out  of  the  issue.  This  rule  is 
founded  on  the  best  reasons.  The  parties 
cannot  be  supposed  to  come  to  trial,  pre- 
pared to  give  evidence  as  to  any  matter, 
except  that  put  in  issue;  and  no  evidence, 
not  tending  to  prove  the  very  matter  in 
issue,  can  be  properly  allowed  to  go  to  the 
Jury.  The  finding  of  such  collateral  mat- 
ter, must,  therefore,  be  upon  ex  parte    and 


illegal  testimony,  and  is  entitled  to  no 
respect  whatever.  .It  haA  been  held  here, 
and  in  the  Supreme  Court  of  the  U.  States, 
upon  the  fullest  consideration,  that  no  mat- 
ter of  abatement  can  be  given  in  evidence^ 
upon  the  trial  of  the  mise  joined  upon 
the  mere  right;  and  if  we  could,  after  the 
mise  joined,  give  a  Judgment  of  abate- 
ment, or  any  other  than  a  final  Judgment 
on  the  right,  in  any  case  except  where  the 
suit  abates  by  matter  which  abates  it  de 
facto,  or  is  pleaded  in  abatement  puis 

119  darrein  *conti nuance,  I  should  clearly 
think  that  we  could  not  in    this  case. 

I  refer  to  a  few  cases  in  a  summary  way 
relating  to  thes«  various  points. 

Death  of  a  Plaintiff  before  suit,  pleaded 
in  abatement.  1  Chitt.  P.,  441,  and  the 
cases  there  cited. 

Several  tenancy  of  one  of  the  Demand- 
ants in  mort  d'ancetor,  pleaded  in  abate- 
ment of  the  Writ,  and  admitted.  1  Vin. 
Abr.  Z.  a.  PI.  1. 

If  matter  of  abatement  be  extrinsic,  the 
Defendant  must  plead  it;  if  intrinsic,  the 
Court  will  take  notice  of  it  themselves. 
Dockminique  v.  Davenant,  1  Salk.  220,  and 
1  Vin.  Abr.  '* Abatement,"  K.  b.  PI.  8. 
If  it  appear,  from  the  Writ  itself,  that  it 
ought  to  abate,  the  Lonrt  will  abate  it  ex 
officio,  and  that,  even  after  verdict,  as 
where,  in  Assize,  no  disseisor  was  named 
in  the  Writ,  and  this  noticed  in  the  verdict. 
21  Vin.  Abr.  **Trial,»'  P.  f.  PI.  12. 

Where  Plaintiff  or  Demandant  shows, 
by  his  pleading,  that  the  Writ  ought  to 
abate,  the  Court  will  abate  it  ex  officio.  1 
Vin.  Abr.  ^^Abatcment,**  A.  passim. 

All  matters  of  abatement,  in  and  before 
the  Writ,  should  be  pleaded.  Ibid.  F.  b. 
PI.  19. 

A  man  shall  not  take  advantage  of  a  plea 
of  abatement  of  the  Writ,  after  a  plea  in 
bar,  where  it  does  not  appear  to  the  Court 
that  it  ought  to  abate.  But,  if  that  appear, 
the  Court  ought  to  abate  it  ex  officio ;  al- 
though the  Defendant  admits  the  Writ  by 
pleading    in    bar.     Roll's    Rep.  176.  Anon. 

Where  a  man  pleads  death  pendiog  the 
Writ,  he  shall  not  plead  it  after  the  last 
continuance;  because  this  Writ  is  abated 
in  fact.  1  Vin.  Abr.  ** Abatement,"  R. 
a.  PI.  4. 

Praecipe  quod  reddat  against  two  who 
were  essoigned  at  the  summons,  and  made 
default  at  the  day,  by  which  grand  cape 
issued;  and  at  the  day  one  appeared,  and 
said  that  after  the  day  of  their  default  the 
other  died.  Judgment  of  the  Writ.  He 
shall  have  the  plea  without  saving  the  de- 
fault, because  it  proves  that  the  Writ 

120  abated  in  fact.     *Contra  of  entry  (by 
the  Plaintiff)  after  th<«  last   continu- 
ance or    such  like;  for  by  this,  the    Writ  is 
only  abateable.     Ibid.  PI.  5. 

Court  cannot  abate  an  abateable  Writ, 
without  plea.  Ld.  Kaym.  Rep.  476,  cited  in 
Vin.  Abr.  ** Error,"  with  approbation. 

Where  a  Writ  is  abateable,  as  by  join- 
tenancy,  several  tenancy,  misnomer,  or  by 
taking  baron  by  the  Plaintiff  pending 
the  Writ,  and  the  like:  and  the  party  pleads 
and  admits  it,  (by  not  taking  advantage  of 
it  by  plea  in  abatement,)  he  shall  not  have 
Writ  of  Error  after.  But,  when  the  Writ 
is  abated,  (de  facto,)  as  by    death  pending 
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the  Writ,  and  the  party  admits  it,  (as 
aforesaid,)  yet,  then  he  shall  have  Writ 
of  Error  after.  1  Via.  Abr.  * 'Abatement,'' 
U.  a.  PL  16. 

Error  in  fact,  (upon  a  Writ  of  Error,) 
was  assigned,  viz:  that  the  Plaintiff  was 
a  feme  covert  at  the  time  of  the  action 
brought.  Sed  non  allocatur;  because  it 
might  have  been  pleaded  in  abatement,  and 
it  is  a  general  rule  not  to  suffer  that  to 
be  assigned  for  error  in  fact,  which  might 
have  been  taken  advantage  of  by  being 
pleaded  in  abatement.  10  Mod.  166,  cited 
9  Vin.  Abr.  *'Error,"  E.  a.  PI.  10. 

A  verdict  against  the  admissions  of  the 
parties  express  or  implied  in  their  plead- 
ings, or  out  of  the  issue,  is  void  as  to  so 
much;  and  the  Court,  disregarding  such 
matter,  will  give  such  Judgment  as,  upon 
the  pleadings,  and  so  much  of  the  verdict 
as  is  within  the  issue,  may  be  proper.  21 
Vin.  Abr.  "Trial,''  P.  f.  PI.  14.  A  ver- 
dict finding  matter  of  a  abatement  not  in 
issue,  held  void  for  so  much. 

When  the  Jury  find  the  issue  and  more, 
the  surplusage  is  void.  Ibid.  D.  g.  2»  PI.  8; 
as  where  jointenancy,  &c.  which  abates  the 
Writ,  is  found  by  verdict  in  Assize,  this  is 
only  surplusage  when  it  is  not  pleaded, 
and  shall  not  prejudice  the  Plaintiff.  Ibid. 
PI.  9. 

In  waste,  the  Plaintiff  declared  that  the 
Defendant  made  feoffment  to  the  use  of 
himself  for  life,  remainder  to  the 
121  »PUintiff  in  fee.  The  Defendant 
pleaded  that  he  was  seised  in  fee, 
absque  hoc  that  he  made  a  feoffment.  The 
Jury  found,  that  he  made  feoffment  to  his 
use  for  life  without  impeachment  of  waste, 
remainder  to  the  Plaintiff;  and  Judgment 
for  the  Plaintiff,  because  the  finding  of  the 
provision  of  the  feoffment  without  impeach- 
ment of  waste,  was  out  of  the  issue.  Ibid. 
PI.  12;  see  too,  Ibid.  E.  g.  4,  PI.  3,  where 
in  maintenance  against  two,  the  Plaintiff, 
in  his  replication,  admitted  that  the  main- 
tenance was  several.  Held,  that  this  abated 
his  suit,  though  the  finding  of  the  Jury  to 
the  same  effect  would  not. 

It  was  argued,  however,  that  if  the  Ten- 
ants were  precluded  from  availing  them- 
selves of  the  fact,  that  one  ot  the  persons 
named  as  a  Demandant  w^s  dead,  before 
the  emanation  of  the  Writ  in  abatement, 
the  fact  that  he  was  dead,  leaving  chil- 
dren and  heirs  entitled  to  one  twentieth 
undivided  part  of  the  land,  was  admissible 
in  bar  of  the  action  ;  because  the  remain- 
ing Demandants,  exclusive  of  him  who  ^  as 
dead,  had  not  right  to  the  whole  of 
the  land,  as  they  demand  it.  They  do  not 
allege  that  they  had ;  but  that  they,  and 
the  other  named  as  a  Demandant,  had  right 
to  the  whole;  and  this  allegation  is  true. 
The  plea  in  bar  was  an  admission  on  tne 
record,  that  he  was  aliye  and  competent  to 
sue;  which  could  not  afterwards  be  con- 
troverted by  the  Tenants,  in  any  form. 
This  was  an  estoppel,  against  which  they 
could  not  make  any  allegation,  nor  the 
Jury  find  with  any  effect.  When,  there- 
fore, it  was  proved,  that  a  right  to  one- 
twentieth  part  of  the  land  had  devolved 
upon,  or  in  any  way  been  acquired  by, 
Alexander  Bullitt,  although  it  was  compe- 
tent to  the  Tenants  to  show,  that   he    had 


transferred  to  some  other  his  right,  by  hia 
own  act,  in  bar  of  the  demand  asserted  in 
his  name,  in  this  suit ;  they  could  not  show 
in  evidence,  that  his  right  had  devolved  by 
his  death  on  his  children,  since  they  had 
admitted  on  the  record,  that  he  was  alive 
and  capable  of  suing.  Although  a  Jury 
may  find  the  truth  upon  an  estoppel  in 
pais,  as  by  Deed,  if  it  be  not  pleaded  ; 

122  yet   they    cannot    find    *against    an 
''estoppel    or  admission    in  the  same 

record  in  which  the  issue  is  joined,"  God- 
dard's  Case,  2  Co.  4;  nor  in  any  subsequent 
suit  between  the  same  parties  or  their  priv- 
ier,  can  the  Jury  find  against  such  an  es- 
toppel, whether  it  be  by  express  admission » 
or  by  an  omission  to  deny  an  allegation  in 
the  pleadings  in  the  former  suit,  "nient 
dedire."  Dicken  v.  Mollaad,  Palm.  509; 
SirH.  Wallop's  Case,  Ibid.  19,  cited  21  Vin. 
Abr.  "Trial,"  R.  f .  PI.  1,  n;see  also» 
Vin.  Abr.  same  title,  C.  q.  PI.  29,  30,  31. 
And  to  prevent  this  estoppel  in  any  subse* 
quent  suit,  is  the  only  purpose  of  a  protes- 
tation in  pleading,  which  admits  the  fact 
protested  against,  for  all  the  purposes  of 
the  suit  in  which  the  protest  is  made. 
This  case  is  therefore  to  be  considered,  as 
if  Alexander  Bullitt  was  alive,  both  at  the 
emanation  of  the  Writ,  and  the  trial  of 
the  issue,  notwithstanding  the  finding  of 
the  Jury  to  the  contrary ;  and  the  objection 
made  on  this  ground,  does  not  exist. 

The  remaining  objection  founded  on  thia 
finding  is,  that  it  appears  upon  the  evi- 
dence necessarily  offered  by  themselves, 
that  the  Demandants,  who  demand  aa 
jointly  seised  or  entitled,  were  in  fact  Ten- 
ants in  common  seised  severally  of  the 
undivided  proportions  of  the  land  in  ques- 
tion, to  which  they  respectively  had  right ; 
and  that  as  Tenants  in  common  cannot 
join  in  a  Writ  of  Right,  the  Demandants 
have  not  more  right  to  have  as  they  de- 
mand, than  the  Tenants  to  hold  as  they 
hold,  according  to  the  terms  of  the  mise; 
the  Tenants  having  a  perfect  right  to  hold 
as  they  do,  by  virtue  of  their  actual  posses- 
sion, against  all  who  have  not  a  right  to 
have  the  land  against  them,  as  they  de- 
mand it.  This  objection  wouid  have  much 
plausibility,  if  this  cause  were  to  be  de- 
cided upon  the  Common  Law,  independent 
of  our  Statute:  according  to  which,  the 
Demandants,  when  there  were  several,  were 
obliged  to  allege  a  joint  or  entire  and  actual 
seisin  in  themselves,  such  as  parceners 
and  jointenants  had.  For,  if  they  alleged 
a  several  seisin,  they  thereby  abated  their 
suit;  or,  they  must  allege  an  actual  seisin 
in  their  common  ancestor,  and    show 

123  'that    they    were    entitled    to   claim 
as  his  heirs.     If  they  showed  in  their 

count,  that  any  one  of  the  Demandants 
claimed  otherwise  than  as  a  parcener  with 
the  others,  they  would  thereby  also  abate 
their  suit.  Being  obliged  to  make  such 
allegations,  if  upon  the  trial  it  appeared, 
upon  their  own  evidence,  that  they  were 
not  true,  and  that  some  one  of  the  De- 
mandants was  a  Tenant  in  common  with 
the  others,  it  might  be  said,  with  some 
plausibility,  that  they  failed  in  the  proof 
that  they  were  entitled  to  have  the  subject 
claimed,  as  they  demanded  it.  Yet,  no 
question  upon  a  case  of   this  sort    has  ever 
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occurred  in  Kagiand,  as  far  as  I  can  dis- 
cover, as  it  surely  must  have  done,  if  evi- 
dence upon  the  trial  of  the  mise,  that  one 
of  the  Demandants  was  a  Tenant  in  com- 
mon with  the  others,  would  have  defeated 
the  action,  and  entitled  the  Tenants  to  a 
final  Judgment  upon  the  right.  For  if  so, 
it  would  have  been  extreme  folly  to  plead 
several  tenancy  of  the  Demandants  in 
abatement,  which  would  have  subjected  the 
Tenant  to  new  actions,  founded  on  the 
same  rights.  Nor  can  I  suppose  it  possible, 
that  the  Common  Law  could  have  permitted 
such  a  monstrous  consequence,  as  that 
parties  clearly  entitled  should  lose  their 
rights  forever,  in  consequence  of  a  mis- 
conception   of  the    form    of   their    action. 

We  are,  I  think,  relieved  from  any  diffi- 
culty on  this  question,  by  the  terms  of  our 
Act  of  Assembly  prescribing  the  form  of 
the  count  in  the  Writ  of  Right.  This  al- 
leges no  seisin  either  joint  or  several  by 
the  Demandants  or  their  ancestor;  but, 
only  that  they  have  right  to  have  the 
tenement  in  question ;  an  allegation  fully 
supported  by  proof,  that  the  Demandants, 
in  exclusion  of  all  others,  have  a  right  to 
the  whole  of  the  tenement  demanded,  no 
matter  in  what  proportions  or  by  what 
title,  whether  as  Jointenants,  Parceners,  or 
Tenants  in  Common ;  the  manner  in  which 
they  were  entitled  not  affecting  the  ques- 
tion of  their  mere  right. 

I  do  not  mean  to  insinuate,  that  our  Stat- 
ute has  altered  the  Writ  of  Right  in  any 
of  its  fundamental  principles.  It 
124  *i8  still  appropriate  only  to  a 
claimant  of  an  estate  in  fee  simple, 
by  the  very  terms  of  our  Statute,  and  is  a 
possessory  action,  founded  on  the  actual 
or  legal  seisin  of  the  Demandant  or  his  an- 
cestor only ;  as  appears  from  our  Statute 
of  Limitations.  These  essential  matters, 
although  not  alleged  in  the  count,  are 
necessarily  to  be  given  in  evidence,  or  the 
Demandant  must  fail.  The  principles  of 
the  Common  Law,  also,  requiring  that 
Tenants  in  common  shall  sue  severally  and 
not  jointly,  and  jointenants,  jointly  and 
not  severally,  and  parceners,  in  some  cases 
jointly,  and  in  some  severally,  and  that 
jointenants  and  parceners  shall  be  sued 
jointly,  and  several  tenants  severally,  are 
all  in  force.  But  these  being  matters  of 
abatement,  are  only  available  by  plea  in 
abatement,  and  if  not  so  pleaded,  cannot 
be  insisted  on  after  the  mise  joined  on  the 
mere  right,  in  any  form  whatever,  since 
they  do  not  affect  the  question  of  mere 
right. 

The  Judgment  should  be  reversed,  and 
final  Judgment  be  given  for  the  Demand- 
ants. 

JUDGE  CABELL,  concurred,  and  the 
Judgment  was  reversed.* 


125      •Faulkner's    AdTiinistratrix    v.    Har- 

wood. 

February.  1828. 

Equitable  Relief -Jad^ment  at  Law— What  Muat  Be 

Shown.*- After  a  trial  at  Law.  a  Court  of  Equity 


*Ttae  Prksidbnt,  and  Judge  Coaltbb.  absent. 

rBqulUble  Relief -Judgment  ac  Law— What  Muat  Be 
Shown.— A  party  who  had  a  defense  at  law.  but 
failed  to  make  it.  and  seeks  relief  In  equity  ag^alnst 
a  Judgment,  whether  confessed  or  rendered  on  a 


will  not  errant  a  new  trial,  merely  because  Injus- 
tice has  been  done:  but.  the  party  applying  for 
the  new  trial,  must  show  that  he  has  done  every 
thinff  that  could  be  reasonably  expected  from 
him,  to  obtain  relief  at  Law. 
Bill  of  Diflcovery-When  It  Must  Be  Piled.:— A  Bill  of 
Discovery,  to  obtain  evidence  which  miffht  have 
been  useful  in  a  trial  at  Law.  must  be  filed  pend- 
iufir  the  suit  at  Law,  unless  some  sufficient  excuse 
is  shown,  why  it  was  not  filed  at  that  time. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court,  where  the  Administratrix 
of  Thomas  Faulkner  filed  her   bill   ag^ainst 


contest,  should  allege  and  prove  facts  that  consti- 
tute a  fraud  perpetrated  by  the  adverse  party  in 
procuring  the  judfirment  or  preventing  the  defense: 
or  facts  that  indicate  that  though  the  complainant 
used  proper  diligence,  or  such  dillfirence  would  not 
have  availed,  he  was,  by  accident,  mistake  or  sur- 
prise, prevented  from  discoverinfir  important  facts, 
or  from  adducing  material  evidence  and  making 
adequate  defense.  Morehead  v.  DeFord.  6  W.  Va. 
880.  citing  principal  case.  And  in  Knapp  v.  Snyder, 
15  W.  Va.  441.  it  is  said:  "It  is  well  settled,  that  a 
court  of  chancery  will  not  entertain  a  party  seek- 
ing relief  against  a  judgment  which  has  been  ren- 
dered against  him  in  a  court  of  law.  in  consequence 
of  his  default,  upon  grounds  which  might  have 
been  successfully  taken  in  the  court  of  law.  unless 
some  reason  founded  in  fraud,  accident,  surprise, 
or  some  adventitious  circumstance  beyond  the  con- 
trol of  the  party  be  shown  why  the  defense  at  law 
was  not  made.  This  wise  rule  springs  out  of  the 
positive  necessity  that  there  must  be  some  period 
at  which  litigation  shall  cease.  A  court  of  equity 
will  not  grant  relief  merely  because  injustice  has 
been  done.  The  party  seeking  the  relief  must  show 
that  he  has  been  guilty  of  no  laches,  but  that  he 
has  done  everything  that  could  have  been  reason- 
ably required  of  him  under  the  circumstances  of 
the  case.  But  courts  of  equity  have  always  gnranted 
relief  in  such  cases  when  it  is  shown  that  the  rea- 
son why  the  defense  was  not  made  at  law,  was 
founded  in  fraud,  accident,  surprise,  or  some 
adventitious  circumsunce  beyond  the  control  of 
the  party.  Mosby  v.  Haskins.  4  Hen.  &M.  487:  Degra- 
fenreld  v.  Donald,  8  Hen.  &  M.  10:  Herd  v.  Dlshman. 
5  Call  279:  Faulkner  v.  Hdrtoood.  6  Band.  185:  Bfa»on  v. 
Nelson.  11  Leigh  227;  Holland  v.  Trotter.  28  Gratt. 
189;  Poindexter  v.  Waddy,  (J  Munf.  418;  Smith  v. 
McLain,  11  W.  Va.  665;  Shields  v.  McClung.  6  W.  Va. 
79,  and  cases  cited.** 

To  the  same  effect  the  principal  case  is  cited  in 
Norris  v.  Hume,  2  Leigh  886:  foot-note  to  Donally  v. 
Qlnatt.  5  Leigh  859;  Tapp  v.  Rankin.  9  Leigrh  480: 
Slack  V.  Wood,  9  Gratt  48;  Green  v.  Massie.  21  Gratt 
859;  Gk>olsby  v.  St  John,  25  Gratt  153:  Perkins  v. 
Clements,  1  Pat  U  H.  158;  Shields  v.  McClnng.  6  W. 
Va.  89.  94;  Graham  v.  Citizen's  Nat  Bank.  45  W.  Va. 
705,  82  S.  E.  Rep.  247;  Zlnn  v.  Dawson,  47  W.  Va.  45. 
84  S.  E.  Rep.  786. 

In  Hudson  v.  Kline.  9  Gratt  884,  it  is  said :  '*It  has 
been  a  favorite  policy  in  this  state,  especially  of 
late,  not  to  afford  relief  in  a  court  of  equity  to  a 
party  who  has  a  plain  remedy  at  law.  except  in 
cases  of  concurrent  jurisdiction.  In  all  other 
cases,  he  must  avail  himself  of  his  le^al  remedy. 
If  without  his  default  be  be  deprived  of  all  remedy 
at  law,  equity  may  relieve  him:  but  if  any  legal 
remedy  remain  to  him.  though  he  may  have  lost  bv 
bis  misfortune,  and  without  the  fault  of  his  adver- 
sary, other  concurrent  legal  remedies,  be  must 
resort  to  his  remaining  legal  remedy.  This  policy 
is  Illustrated  by  the  cases  cited  by  the  counsel  for 
the  appellee,  especially  Cabell  v.  Roberts,  6  Rand. 
580:  Collins  v.  Jones.  6  Leigh  580:  Faulkner  v.  Ear- 
wood,  6  Sand.  125;  Haden  v.  Garden,  7  Lelg-h  157: 
Allen  V.  Hamilton,  9  Gratt  255,  to  which  may  be 
added  Slack  v.  Wood.  9  Gratt  40." 

And  in  Smith  v.  McLain,  U  W.  Va.  668,  it  U  said: 
"In  a  bill  brought  to  obtain  relief  in  the  nature  of  a 
new  trial,  the  bill  should  allege,  not  only  the  dis- 
covery of  new  evidence,  but  also  what  that  evi- 
dence is.  that  the  court  may  see  that  it  is  material 
in  its  object  and  not  merely  cumulative,  corrobora- 
tive or  collateral:  and  also  that  it  is  such  that  it 
ought  to  produce  an  opposite  result  on  the  merits. 
And  the  bill  must  do  more  than  this:  it  must  show 
that  the  evidence  is  such  that  reasonable  diligence 
on  the  part  of  the  defendant  could  not  have  secured 
it  at  the  former  trial.  See  Griffith  v.  Thompson.  4 
Gratt  147:  Slack  v.  Wood.  9  Gratt  40:  Brown  v. 
Speyers,  20  Gratt  296:  Floyd  v.  Jayne.  6  Johns.  Ch. 
479:  Hendrlckson  v.  Hinckley.  17  How.  446;  Fauik- 
ner  v.  Harwood,  6  Leigh  127;  Meem  v.  Rucker.  10 
Gratt  506:  Walton  v.  Hamilton,  9  Gratt  256;  George 
V.  Strange.  10  Gratt  499." 

tSill  ofDIscovery-When  H  Must  Be  PHed.— To  the 
point  that  a  bill  of  discovery  to  obtain  eridence 
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John  M.  Harwood,  to  injoin  a  Judgment 
recovered  by  the  Defendant  against  the 
Plaintiif.  All  the  facts  of  the  canse  are 
sufficiently  detailed  in  the  opinions  which 
follow. 

I^igh,  for  the  Appellant. 

Johnson,  for  the  Appellee. 

February  11.     JUDGE  CARR. 

Harwood  having  a  claim  to  several  slaves 
then  in  litigation,  sold  this  claim  to  Roys- 
ton,  for  1871.  10s.,  for  which  sum  Royston 
executed  his  bond  to  him.  Royston  sold 
his  bargain  to  Faulkner;  and  Faulkner, 
by  a  contract  with  Harwood,  gave  him  sev- 
eral notes  or  orders,  &c.  in  exchange  for 
Royston 's  bond.  Among  these,  was  the 
order  of  Mrs.  Steptoe  for  $210  58  cents, 
which  had  been  given  to  Gaines  an  Attor- 
ney, to  sue  on,  and  which  was  transferred 
to  Harwood  by  an  assignment  on  the  re- 
ceipt of  Gaines.  Faulkner  afterwards  con- 
testing the  right  of  Harwood  to  the  money 
due  on  this  order,  received  the  amount  of 
it  himself,  and  having  died,  Harwood  sued 
his  Administratrix  in  assumpsit  for  the 
amount,  and  recovered  Judgment. 
126  *The  bill  was  filed  to  injoin  this  Judg- 
ment, on  the  ground  that  Harwood 
sold,  not  hisHcrht  and  interest  to  the  slaves 
merely,  but  buch  a  share  of  the  slaves 
themselves,  and  warraiiUd  that  share:  that 
this  order  was  given  in  pari  satisfaction 
of  that  share :  that  the  share  has  turned 
out  to  be  nought,  the  suit  having  been  de- 
cided against  Harwood's  title;  and  there- 
fore, Harwood  has  no  claim  upon  the  order : 
that  this  would  have  been  proved  to  the 
Jury  on  the  trial  at  Law,  if  the  exhibits 
B.  and  D.  had  been  in  the  knowledge  or 
power  of  the  Plaintiff,  at  the  time  of  trial; 
but,  that  these  papers  had  been  put  by 
Faulkner  into  the  hands  of  Hoomes,  an 
Attorney,  who  died  before  the  suit  was 
tried;  and  that  these  documents  had  been 
but  lately  found  among  his  papers.  The 
bill  asks  an  Injunction,  but  does  not  des- 
ignate the  further  and  final  relief  expected. 

If  the  Court  ought  to  interfere  at  all,  I 
presume  it  must  be  to  grant  a  new  trial, 
as  it  is  a  matter  wholly  at  Law.  But,  the 
first  question  is,  as  to  the  jurisdiction. 

It  is  a  fundamental  principle  in  Equity, 
that  if  a  party  will  suffer  a  Judgment  to 
pass  against  him,  through  neglect,  he  can- 
not have  relief  in  Ek[uity,  for  a  matter  of 
which  he  might  have  availed  himself  at 
Law.  Lee  &  ux.  v.  Boles,  1  Ch.  Cas.  95; 
Williams  v.  Lee,  3  Atk.  233.  In  this  last 
case.  Lord  Hardwicke  lays  it  down,  that  it 
must  appear  that  the  Defendant  was  igno- 
rant, at  the  time  of  trial,  of  the  fact  which 
renders  the  verdict  contrary  to  Ekiuity. 

In  Bateman  v.  Willoe,  1  Sch.  &  Lefr. 
201,  Lord  Redesdale  says,  **The  inattention 
of  parties  in  a  Court  of  Law,  can  scarcely 
be  made  the  subject  for  interference  in  a 
Court  of  Eiquity.  There  may  be  cases  cog- 
nizable at  Law,  and  also  in  Equity,  and  of 


which  miflrht  have  been  useful  in  a  trial  at  law, 
mast  be  filed  pendlng^  the  salt  at  law.  unless  some 
safBclent  excuse  is  shown  why  it  was  not  filed  at 
that  time,  the  principal  case  was  cited  in  Georsre  v. 
Stranfire.  10  Qratt  606:  Hazeltine  v.  Brickey,  16 
Oratt  180;  Green  v.  Massie,  21  Gratt  860:  ZoU  v. 
Campbell,  8  W.  Va.  227. 

See  further,  monographic  note  on    'Bills  of  Dis- 
covery" appended  to  Lyons  v.  Miller.  6  Oratt.  487. 


which,  cognizance  cannot  be  effectually 
taken  at  Law,  and  therefore  Equity  doea 
sometimes  interfere ;  as  in  cases  of  com- 
plicated accounts,  where  the  party  has  not 
made  defence,  because  it  was  impossible 
for  him  to  do  it  effectually  at  Law.  So* 
where  a  verdict  has  been  obtained  by 
fraud,  or  where  a  party  has  possessed  him- 
self improperly  of  something,  by  means 

127  of  which   he    has  an  ^unconscientious 
advantage  at  Law,  which  Equity  will 

either  put  out  of  the  way  or  restrain  him 
from  using.  But,  without  circumstances 
of  that  kind,  I  do  not  know  that  Equity 
ever  does  interfere  to  grant  a  new  trial  of 
a  matter,  which  has  already  been  discussed 
in  a  Court  of  Law,  and  over  which  the 
Court  of  Law  had  full  jurisdiction.'*  He 
adds,  '*A  bill  for  a  new  trial,  is  watched 
by  Equity  with  extreme  jealousy.  It  must 
see  that  injustice  has  been  done«  not  merely 
through  the  inattention  of  the  patties; 
but  some  such  reasons  as  those  I  have  men- 
tioned, must  exist.*' 

Cases  might  be  multiplied  beyond  num- 
ber, to  show  that  this  is  the  settled  doc- 
trine. This  question  has  been  often 
decided  also  in  this  Court;  and  though 
sometimes  with  a  little  more  latitude  than 
may  seem  to  accord  with  the  true  practice, 
yet  generally,  and  particularly  in  the 
later  cases,  in  conformity  with  the  deci- 
sions I  have  quoted.  I  would  particularly 
refer  to  the  case  of  Oswald,  Denniston  & 
Co.  V.  Tyler,  4  Rand.  19,  where  the  subject 
is  ably  discussed  and  placed  by  the  major- 
ity of  the  Court,  on  the  true  ground.  That 
is  not  a  binding  authority,  but  it  has  my 
entire  approbation ;  and  I  trust  we  shall 
not  depart  from  the  course  there  laid  down. 
There  is  nothing  more  difficult  than  to  keep 
this  encroaching  jurisdiction  within  due 
limits.  When  a  case  seems  to  address  itself 
strongly  to  our  justice,  we  are  too  apt  to 
yield  to  the  particular  call,  without  consid- 
ering its  effect  upon  the  general  rule.  Now, 
let  us  apply  this  rule  to  the  facts  in  this 
case.  Does  it  appear  that  the  documents 
B.  and  D.  were  out  of  the  knowledge  and 
power  of  the  Plaintiff  at  the  trial  at  Law? 
She  states,  that  they  were  found  but  lately 
among  the  papers  of  Hoomes,  who  died 
before  the  trial.  The  answer  puts  her  on 
the  proof  of  this,  by  the  allegation,  **that 
it  was  extremely  improbable,  that  a  de* 
fence  at  Law  was  prevented  by  any  such 
cause,"  and  that  **a  small  degree  of  in- 
dustry and  attention  would  easily  have 
removed  all  difiSculties  on  that  head."' 
Surely  after  this,  she  ought  to  have  proved 
the  fact.     It  was  said,  that  she  was  an 

128  Administratrix,      and     *might    well 
be  supposed  ignorant  of  the  facts  and 

papers  necessary  '  for  her  defence  at  law. 
This  may  be  admitted ;  but  surely,  it  does 
not  dispense  with  some  proof  before  us,  to 
justify  the  setting  aside  a  verdict  and 
Judgment  at  Law.  If  the  papers  were 
placed  in  the  possession  of  Hoomes,  the 
person  who  found  them  after  his  death, 
might  have  given  evidence  of  that  fact. 
As  it  stands,  there  is  certainly  no  such 
fact  in  the  cause;  no  evidence  that  the 
papers  were  not  perfectly  within  the  power 
of  the  Administratrix.  It  will  not  be  said, 
that  her  statement  in  the   bill  is  evidence. 
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If  so,  the  rule  would  be  a  nullity.  Every 
one  would  state  enough  to  give  Equity 
jurisdiction.  But  here,  the  answer  puts 
her  on  the  proof.  If  it  ought  not  to  be 
produced  in  this  case,  it  would  be  difficult 
to  state  one  where  it  would  be  necessary. 
Though  an  Administratrix,  as  she  has 
stated  the  fact  in  her  bill,  she  might  prove 
it,  if  the  proof  existed.  The  absence  of 
«uch  proof  takes  away  all  ground  of  juris- 
4liction. 

But,  another  ground  to  support  the  juris- 
diction is  taken.  It  is  said,  that  this  is  a 
Bill  of  Discovery ;  and  that  this  is  founded 
on  that  part  of  the  bill,  where  the  Plaintiff 
charges,  that  the  consideration  of  the  as- 
signment of  the  order,  was  the  price  of  the 
slaves  sold  by  Harwood  to  Royston,  and  by 
him  to  Faulkner;  which  she  was  unable  to 
prove  in  a  Court  of  Law,  and  still  may  be 
unable  to  adduce  positive  evidence  of  it, 
without  a  discovery  from  the  Defendant; 
and  in  the  close  of  her  bill,  she  calls  upon 
him  to  answer  as  to  this  charge. 

If  there  is  any  thing  in  authority,  this 
position  is  wholly  untenable.  The  objec- 
tion to  it  rests  on  the  same  ground  with 
that  just  discussed,  that  if  a  party  suffers 
a  Judgment  to  pass  against  him,  through 
neglect,  he  will  not  get  relief  in  Equity  for 
a  matter,  of  which,  with  due  diligence,  he 
might  have  availed  himself  at  Law.  Now, 
the  Administratrix  no  where  states,  that 
she  did  not,  before  the  trial,  discover,  that 
the  assignment  of  the  order,  and  the  pur- 
chase of  the  slaves,  were  con- 
129  nee  ted.  It  is  clear,  indeed  *from 
her  bill,  that  she  was  aware  of 
that  fact,  while  the  case  was  pending  at 
Law:  and  the  exhibit  C.  forming  a 
part  of  the  Law  Record,  shows  that  the 
fact  was  attempted  to  be  used  at  the  trial. 
If,  then,  her  evidence  to  establish  it  was 
defective,  she  ought,  at  once,  while  the  ac- 
tion was  pending,  to  have  filed  her  Bill  of 
Discovery,  to  enable  her  to  defend  herself 
at  Law.  This  is  the  settled  practice.  Speak- 
ing of  a  Bill  of  Discovery,  Lord  Redesdale 
says,  Mitf.  52,  **This  bill  is  commonly  used 
in  aid  of  the  jurisdiction  of  some  other 
Court;  as  to  enable  the  Plaintiff  to  pros- 
ecute or  defend  an  action  at  Law,"  &c. 
And  the  bill  must  be  filed  as  soon  as  the 
party  discovers  the  necessity  of  appealing 
to  the  conscience  of  the  adversary.  Equity 
will  not  suffer  him  to  spin  out  litigation, 
take  the  chance  of  a  Jury,  and  failing 
there,  file  his  bill  for  a  discovery.  Leices- 
ter V.  Parry,  1  Bro.  Ch.  Cas.  305.  A  plea 
that  a  Writ  of  Right  had  been  tried  and 
determined  against  the  Plaintiff,  was  held 
a  good  plea  to  a  bill  for  discovery  of  matter 
relative  to  the  title.  See  also  Dunuan  v. 
Lyon,  3  Johns.  Ch.  Rep.'  351;  Ibid.  395; 
Thompson  v.  Berry,  6  Johns.  Ch.  Rep.  479, 
where  the  subject  is  very  well  treated. 

In  the  case  before  us,  then,  it  is  a  full 
and  decisive  answer  to  the  Bill  of  Discov- 
ery, that  it  is  after  verdict,  and  no  reason 
shown  why  an  earlier  application  was  not 
made.  There  is  no  hardship  in  this  rule. 
It  is  only  saying,  that  a  party  shall  use 
ordinary  diligence,  shall  seek  a  discovery 
as  soon  as  he  ascertains  that  he  wants  it. 
But,  the  contrary  practice  would  be  fraught 
with  much  mischief.    Where  the  application  I 


is  in  due  time,  the  effect  is  only  a  snspen- 
sion  of  the  proceeding  at  Law  till  the  dis- 
covery is  had;  and  then,  the  case  proceeds 
to  Judgment  in  the  proper  forum,  and  the 
facts  are  tried  by  a  Jury.  But,  if  yon  de- 
part from  the  rule,  you  encourage  negli- 
gence, protract  litigation,  harass  and  ex- 
haust the  parties,  and  draw  within  the 
jurisdiction  of  Equity,  the  general  review 
of  trials  at  Law.  Upon  both  grounds, 
then,    respecting   jurisdiction,  I    am 

130  ^strongly  opposed  to  the   bill ;  and  as 
jurisdiction    precedes    discretion,    it 

would  seem  unnecessary  to  go  further. 
But,  as  the  question  was  much  discussed, 
I  will  briefly  state  what  would  be  my  view 
of  the  contracts,  if  the  exhibits  B.  and  D. 
are  considered  in  connection  with  exhibit 
C. 

B.  is  the  first  contract,  made  10th  of 
January,  1811,  It  is  drawn  very  obscurely. 
The  commencement  looks  like  a  mortgage; 
but,  the  latter  part  shows  distinctly,  that 
it  was  a  sale ;  whether  of  the  interest,  or 
the  share  of  Harwood,  is  by  no  means 
clear.  There  are  expressions  which  look 
each  way.  But,  as  I  deem  this  point  very 
immaterial,  I  shall  not  further  consider  it. 

Take  it  that  it  was  a  sale  of  the  share;  it 
will  be  denied  by  nobody,  that  parties  may 
modify  or  abrogate  their  contracts;  and 
that  a  subsequent  agreement  about  the 
same  subject,  does  change  the  former,  so 
far  as  it  differs  from  it.  In  other  words^ 
that  the  last  is  the  agreement,  and  the  only 
agreement.  On  the  4th  of  March,  1811,  not 
two  months  after  the  first  contract,  the 
parties  made  a  second  so  clearly  expressed, 
that  it  seems  to  me  beyond  the  reach  of 
doubt.  By  it,  Harwood  sells  to  Royston  all 
his  right,  title,  claim,  and  interest,  to  seven 
negroes,  (who  are  named)  and  stated  that 
he  claimed  under  the  Wills  of  his  father 
and  a  Mr.  Orrell ;  which  right,  title,  claim, 
and  interest,  he  goes  on  to  warrant.  Now, 
if  there  can  be  a  contract  so  drawn  as  to 
express  a  sale  of  the  right  and  interest  of 
the  party  to  a  subject,  without  a  sale  of 
the  subject  itself,  it  seems  to  me,  that  this 
contract  is  so  expressed ;  and  this,  I  thought, 
was  acknowledged  in  the  argument,  but  for 
the  warranty.  It  was  asked  however,  **how 
will  you  reconcile  the  warranty,  to  a  sale 
of  the  interest  only."  I  reply,  the  clause 
of  warranty  can  never  be  resorted  to,  to 
ascertain  the  thing  or  the  interest  sold. 
That  is  by  no  means  its  function.  These 
must  be  gathered  irom  the  premises,  the 
words  expressing  what  is  bought  and  sold. 
These  govern  the  warranty;  for,  a  iran 
never  warrants  more  than  he  haa  sold. 
When,  then,  it    is   expressly    stated, 

131  that  Harwood  sells   his  *right,    title 
and  interest,  how    could    he  warrant 

more?  But,  the  warranty  is  as  express  as 
the  sale.  He  warrants  his  right,  title  and 
interest.  If  you  ask  me,  to  what  such  a 
warranty  amounts?  I  answer,  to  very  little 
that  I  can  see ;  certainly  (I  think)  to  no 
more  than  this,  that  he  has  done  nothing, 
and  will  do  nothing,  to  affect  his  right, 
title  and  interest,  such  as  existed  under  the 
Wills.  It  seems  to  me  still  more  strange, 
to  resort,  for  explanation  of  this  contract, 
to  the  former  one;  especially  when  this 
has  no  reference  at    all  to    tliat.    It  often 
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happens,  that  parties,  by  a  subsequent 
writing,  explain  a  former  contract.  This 
is  the  natural  flow  of  the  stream.  But  to 
resort  to  a  former  contract,  and  by  it,  to 
change  the  clear  meaning  of  a  later  one, 
would  be  to  turn  the  current  back  upon  its 
source.  That  Royston  understood  the 
contract  as  a  sale  of  Harwood's  interest 
only,  is  further  evidenced  by  his  endorse- 
ment on  exhibit  C.  With  respect  to  the  slave 
Daniel,  who  is  stated  by  the  contract  to  be 
an  Ball's  possession,  he  says  in  October, 
1811,  **I  have  this  day  conveyed  to  George 
Ball,  and  to  him  relinquished  all  my  inter- 
est in  said  slave,"  &c.  Here  we  see  a 
conveyance  of  his  interest  only.  Then  his 
assignment  to  Faulkner,  ^'I  do  hereby  as- 
sign all  my  right,  title  and  interest  in  and 
to  the  within  mentioned  slaves,  to  Thomas 
Faulkner  and  his  heirs,"  &c.  Now,  it 
would  hardly  be  contended,  that  Faulkner 
could  have  recourse  to  Royston,  in  case 
the  claim  turned  out  bad ;  and  yet  Royston 
meant  (no  doubt)  to  sell  as  he  bought,  to 
sell  his  bargain.  If  Faulkner  could  have 
no  recourse  to  Royston,  it  would  seem 
strange  to  say  he  could  have  an  Equity 
against  Harwood,  to  stop  the  money  on  the 
order  he  had  assigned  him,  when  this  as- 
signment took  place,  not  in  a  trade  about 
the  slaves  at  all,  but  in  the  purchase  of 
the  bond  of  Royston  to  Harwood.  This 
fact  is  stated  in  the  answer,  and  proved  by 
two  witnesses,  Thrift  and  Newcomb;  who 
further  say,  that  Faulkner  told  them  he  had 
bought    of    Royston,    Harwood '«  claim    or 

right  in  the  slaves. 
132         ^But    it  is    said,    that   exhibit   D. 

shows  the  meaning  of  the  parties 
in  these  contracts.  This  bears  date  Novem- 
ber, 1811,  after  the  contract  bv  which 
Faulkner  had  gotten  of  Harwood,  Royston 's 
bond,  in  exchange  for  various  orders,  &c. 
*'I  do  hereby  relinquish  all  my  right,  title 
and  interest,  in  certain  negroes  conveyed 
and  sola  by  me  to  C.  Royston,  who  sold  and 
conveyed  the  same  to  Thomas  Faulkner. 
I  sold  to  Royston  my  right  to  only  one 
half  that  property,"  &c.  stating,  that  he 
after  discovered  that  he  had  a  right  to  two 
thirds,  and  had  that  day  received  satisfac- 
tion of  Faulkner  for  the  two  thirds.  This 
paper  was  intended,  it  seems  to  me,  merely 
to  sell  the  additional  claim,  and  acknowl- 
edge satisfaction ;  and  not,  in  the  slightest 
4egree,  to  change  the  nature  of  the  former 
contract.  Where  it  refers  to  that  contract, 
it  is  mere  recital;  ^'negroes  conveyed  and 
sold  by  me  to  Royston,  who  sold  and  con- 
veyed to  Faulkner."  Bat,  how  sold  and 
conveyed?  Why,  as  by  the  contract  is 
declared.  But  we  see,  that  when  he  relis- 
quishes,  it  is  still  his  right,  title  and  in- 
terest ;  and  when  he  speaks  of  his  sale  to 
Royston,  he  says,  **I  sold  my  right  to  one- 
half;"  always  clearly  evincing,  that  it  was 
his  claim,  his  right,  his  interest,  whatever 
that  might  be,  that  he  meant  to  sell.  All 
this,  it  seems  to  me,  would  be  the  natural 
course  of  such  a  trade.  All  the  parties 
knew,  that  the  slaves  were  in  litigation. 
They  were,  of  necessity,  a  subject  for 
speculation.  They  might  be  something  or 
nothing,  as  the  suit  should  eventuate.  Any 
one  who  wished  to  speculate,  would  enquire 
into  the  title,  and  regulate  his  bids  accord- 


ingly. In  all  such  cases,  the  party  weighs 
the  chance  of  gain,  against  the  hazard  of 
loss.  He  makes  his  bargain  with  his  eyes 
open,  and  he  has  no  shadow  of  Equity 
to  be  relieved  from  loss,  when  it  falls  on 
him. 

My  opinion,    therefore,    clearly    is,  that 

1st,  the  party  has  no  right  to  be  heard    in 

Equity,  and  it  is  on  this  ground  distinctly, 

that   I  choose    to  place   my    opinion ; 

133  but  2ndly,  *if  the  party  were  received, 
I  think    he  shows  no   case  for  relief ; 

and  therefore,  that  the  Decree  of  the  Chan- 
cellor be  affirmed. 

JUDGE  COALTER. 

I  would  have  been  strongly  inclined  to 
grant  relief  in  this  case,  had  the  Appellant 
proved  the  two  important  matters  stated 
in  her  bill,  to  wit:  the  discovery  of  the 
papers  amongst  those  of  Hoomes,  after  the 
trial,  and  the  failure  of  the  consideration 
of  the  assignments  on  which  the  suit  at 
Law  was  founded.  The  answer,  by  doubting 
the  truth  of  the  first,  and  stating  that  it 
was  extremely  improbable,  put  the  Appel- 
lant on  the  Pfoof  of  it,  which  she  has  failed 
to  adduce.  The  bill  does  not  state,  in  what 
manner  the  consideration  failed;  whether 
because  the  Appellee  never  had  any  just 
claim  to  the  slaves,  and  that  so  the  suit 
was  decided  against  him;  or,  because  he 
had  sold  them  previous  to  the  sale  under 
which  the  Appellant's  intestate  claimed 
them. 

The  Appellee  admits,  that  the  suit 
was  decided  against  his  title;  but  says, 
that  an  appeal  was  taken,  which  was  dis- 
missed for  want  of  prosecution;  which, 
being  the  fault  of  the  Appellant's  intestate, 
for  whose  benefit  it  was  taken,  he  ought 
not  to  be  responsible ;  and  he  examines  a 
witness  to  prove  his  title  to  them,  as  the 
dower  slaves  of  his  father's  widow.  The 
record  of  the  suit  concerning  these  slaves, 
is  not  before  us;  nor  is  it  even  stated,  what 
has  become  of  it,  except  in  the  answer  as 
aforesaid.  It  is  not  material,  therefore, 
what  my  opinion  might  be,  as  to  the  t*'ue 
meaning  of  the  contract  of  sale,  inasmuch 
as,  for  these  reasons,  I  am  obliged  to 
affirm  the  Decree  of  the  Chancellor. 

The  PRESIDENT. 

After  a  trial  at  Law,  new  trials  should  not 

be     granted     by     a     Court     of     Equity, 

merely  because  injustice    may   have 

134  *been  done  at  Law.  A  party,  to  entitle 
himself  to  a  new  trial,  must  show  that 

he  has  been  guilty  of  no  laches :  that  he  has 
done  every  thing  that  could  be  reasonably 
required  of  him,  to  obtain  relief  at  Law. 
Without  such  excuse,  which  is  to  be  judged 
of  according  to  the  circumstances  of  the 
case,  he  cannot  get  relief  in  a  Court  of 
Equity.  It  does  not  appear,  that  the  docu- 
ments B.  and  D.  were  out  of  the  power  of 
the  Defendant,  at  the  time  of  the  trial  of 
the  suit  at  Law;  and  being  put  on  the  truth 
of  that  fact  by  the  answer,  some  evidence  of 
a  matter  so  susceptible  of  proof  ought  to 
have  been  adduced,  to  entitle  him  to  relief 
in  Equity.  Indeed,  it  is  not  probable, 
that  as  the  document  C.  which  belonged  to 
the  same  transaction,  was  before  the  Jury, 
the   documents   B.  and  D.    were  not  also 
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in  the  power  of  the  Plaintiff  in  Equity,  if 
due  diligfence  had  been  naed  to  procure 
them. 

As  to  the  other  ground  of  relief,  a  dis- 
covery from  the  Defendant,  if  at  all 
expected  by  the  Plaintiff,  it  was  more 
necessary  in  the  absence  of  the  documents 
B.  and  D.,  which  are  all  now  in  the  record, 
than  since  the  trial  at  Law;  and  although 
I  would  not,  in  every  case,  limit  the  right 
of  a  party  to  a  Bill  of  Discovery,  to  the 
pendency  of  the  suit  at  Law,  I  think,  in 
this  case,  there  has  been  evident  negli- 
gence in  the  Plaintiff,  in  not  filing  her 
bill,  pending  the  suit  at  Law,  if  any  dis- 
covery was  expected  from  the  answer  of 
the  Defendant. 

In  addition  to  this,  I  see  nothing  in  the 
answer,  which  ought  to  change  the  verdict 
of  the  Jury.  On  neither  ground,  do  I  think 
that  there  is  any  error  in  the  Decree,  and 
I  am  therefore  for  affirming  it. 

Decree  affirmed.* 


135      *Ourhanri  and  Wife  v.   Dunkly. 

February,  1888. 

Oirt  of  Personaityt— Retention  by  Donor— Effect.— A 

slave  is  fflTen  to  an  infant,  by  Deed,  with  a  reser- 
vation expressed  in  the  Deed,  that  the  donor  is  to 
keep  the  slave  and  raise  it  for  the  donee,  nntil 
she  arrives  at  the  asre  of  thirteen.  T  le  slave 
is  delivered  to  the  donee  on  the  day  of  the  execu- 
tion of  the  Deed,  and  on  the  same  day.  taken 
back  by  the  donor.  The  Deed  is  never  recorded, 
and  the  donee  never  lived  with  the  donor.  This 
^ft  is  void  under  the  Act  of  Assembly,  1  Rev. 
Ck>de.  482.  sec.  51. 

Same— How  Bvidenced.— A  flrlf  t  of  slaves  can  only  be 
evidenced  by  Deed  or  Will  duly  proved  and  re- 
corded or  by  possession  passinsr  from  the  donor  to 
the  donee,  and  remalninsr  with  him.  or  one  claim- 
infif  under  him. 

Same— S«me— Nature  of  PojioMion.— The  possession 
here  meant,  Is  an  actual,  abiding,  permanent 
possession. 

Appeal  from  the  Superior  Court  of  Law 
for  Halifax  County. 

Micajah  Durham  and  Nancy  his  wife, 
brought  an  action  of  detinue  against  Moses 
Dunkly,  for  a  slave  named  Jenny.  The 
whole  case  is  so  fully  unfolded  in  the  fol- 
lowing opinion,  that  it  is  unnecessary  to 
give  it  here. 

Leigh,  for  the  Appellant. 
Johnson,  for  the  Appellee. 

February  16.     JUDGE  CARR. 

This  is  an  action  of  detinue.  The  tacts 
are  these :  On  the  4th  of  January,  1804,  the 
Defendant  Dunkly  executed  a  Deed  of 
Gift,  conveying  Jenny,  a  slave,  to  the 
female  Plaintiff,  then  an  infant  of  tender 
years.  The  Deed  has  this  clause:  '*I  have 
delivered  the  above  named  negro  to  the  said 
N.  W.  Sawyers,  which  I  am  to  keep  the 
said  negro,  and  raise  it  for  the  above 
named  N.  W.  Sawyers,  until  the  said  Nancy 
is    thirteen    years   old."    There    were  two 


*Jni>OB8  Qrkbn  and  Cabell,  absent 

toift  of  Personalty.— In  Virginia  for  more  than  a 
hundred  years  there  have  been  statutes  prescribe 
iuff  what  is  necessary  to  make  a  valid  irift  of  slaves. 
Dlckeschied  v.  Bank.  28  W.  Va.  8«7,  citing  the  princi- 
pal case. 

On  the  subjectoffififts  of  personalty,  the  princi- 
pal case  is  also  cited  in  Hansbrouflrh  v.  Thom.  S 
LetfiTh  160:  SlaufiThter  v.  Tutt,  12  Leiffh  ISO:  Thomas 
v.  Lewis.  89  Va.  06.  15  S.  E.  Rep.  889. 

See  further,  monosrraphlc  note  on  **Gifts'*  ap- 
pended to  Barker  v.  Barker.  2  Qratt  844. 


subscribing  witnesses  to  the  Deed ;  by  one 
of  whom  it  was  proved  in  the  County  Coart 
of  Halifax  in  June,  1804;  but,  no  further 
proof  being  made,  it  was  never  recorded. 
The  execution  of  the  Deed  was  proved 

136  at  the  *trial  by  a  subscribing  witness. 
Before  the  execution  of  the  Deed,  bat 

on  the  same  day,  the  slave  was  delivered 
to  N.  W.  Sawyers ;  and  immediately  after 
the  Deed  was  executed,  she  was  taken  back 
into  the  possession  of  the  Defendant,  upon 
the  terms  mentioned  in  the  Deed ;  the  said 
slave  and  the  said  Nancy  being  both  at 
that  time  under  one  year  old.  The  De- 
fendant had  (excepting  the  aforesaid  de- 
livery and  taking  back)  remained  in 
possession  of  the  slave,  from  her  birth ; 
nor  had  the  donee  ever  lived  with  him. 
On  this  state  of  facts,  the  Court  (on  the 
motion  of  the  Defendant)  instructed  the 
Jury,  *'that  the  said  Deed  did  not  pass 
such  an  estate,  as  to  enable  the  PlaintifiPs 
to  recover  in  this  action :  that  to  make  the 
gift  of  a  slave  valid,  such  gift  must  be  evi- 
danced  by  Will  or  Deed,  proved  by  two  wit- 
nesses, or  acknowledged  and  recorded  within 
eight  months,  or  the  slave  must  be  delivered 
to,  and  remain  in,  the  possession  of,  the 
donee,  or  some  third  person  claiming  under 
such  donee,  so  that  the  possession  of  the 
donor  must  be  entirely  broken  up."  Upon 
this  instruction,  the  Jurv  found  a  verdict 
for  the  Defendant;  an<?  this  Court  awarded 
a  Supersedeas.  We  are  to  enquire  whether 
the  instruction  of  the  Court  be  correct. 
That  question  depends  on  the  construction 
given  to  the  51st  section  of  our  Act  con- 
cerning slaves,  &c.,  1  Rev.  Code,  432:  '*Na 
gift  of  any  slave  shall  be  good,  or  sufficient 
to  pass  any  estate  in  such  slave,  &c.  unless 
the  same  be  made  by  a  Will  duly  proved 
and  recorded,  or  by  Deed  in  writing,  to  be 
proved  by  two  witnesses  at  the  least,  or  ac- 
knowledged by  the  donor,  and  recorded  ac- 
cording to  Law.  This  section  shall  be  con- 
strued to  extend  only  to  gifts  of  slaves, 
whereof  the  donors  have,  notwithstanding 
such  gifts,  remained  in  the  possession,  and 
not  to  gifts  of  such  slaves,  as  have  at  any 
time  come  into  the  actual  possession  of,  and 
have  remained  with,  the  donee,  or  some 
person  claiming  under  such  donee." 

It  was  contended  for   the  Plainti£Fs,  that 

this    was    a    gift    in    future;  and    that    to 

such   gifts,    the. Act  does  not  apply. 

137  *The   Deed    says,    however,  that  **I, 
Moses    Dunkly,  for  the  consideration 

of  love,  Ac,  have  given  and  granted,  and 
by  these  presents  do  freely  give  and  grant, 
unto  Nancy  Sawyers  and  her  lawful  heirs» 
Ac,  one  negro  girl  named  Jenny,"  Ac, 
These  seem  clearly  to  me,  to  be  the  words 
of  a  present,  and  not  of  a  future  gift;  and 
if  this  Deed  had  been  proved,  or  acknowl- 
edged, and  recorded  according  to  Law,  there 
wouli  have  been  an  end  of  the  question. 
No  future  act  of  Dunkly  could  have  affected 
the  title  of  the  female  Plaintiff.  The  Deed 
adds,  **I  am  to  keep  the  said  negro  and 
raise  it  for  the  said  Nancy,  till  she  is  thir- 
teen." But,  these  words  relate  to  the  pos- 
session merely,  and  do  not  postpone  the 
vesting  of  the  right.  This,  then,  being  a 
gift  in  praesenti,  it  is  not  material  to  con- 
sider whether  a  gift  in  futuro  be  within 
the  operation  of  the  Act. 
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It  was  contetided,  in  the  second  place, 
that  taking  this  as  a  gift  in  prxsenti,  still  it 
was  good,  because  the  possession  of  the 
slave  being  delivered  to  the  donee,  and  re- 
sumed by  the  donor,  for  the  purposes,  and 
upon  the  terms,  of  the  Deed,  the  subse- 
quent possession  of  the  donor  was  the  pos- 
session of  one  claiming  under  the  donee; 
and  so,  that  the  Act  was  substantially  com- 
plied with,  which  requires,  that  the  slave, 
** shall  have  come  into  the  actual  posses- 
sion of,  and  have  remained  with,  the 
donee,  or  some  person  claiming  under  such 
donee." 

I  confess  that  my  first  impressions  were 
strongly  m  favor  of  this  conclusion :  but, 
subsequent  reflection  and  investigation 
have  compelled  me  to  change  them.  There 
are  but  two  classes  of  gifts  of  slaves  which 
the  L/aw  tolerates.  1.  A  gift  evidenced  by 
Will  or  Deed,  properly  proved  and  recorded. 
2.  A  gift  evidenced  by  possession  passing 
from  the  donor  to  the  donee,  and  remain- 
ing with  him,  or  one  claiming  under  him. 
To  place  this  matter  in  the  clearest  light, 
we  must  look  back  to  the  old  Laws  on  this 
subject.  The  Act  of  1757,  7  Hen.  Stat,  at 
Large,  118,  entitled  '*An  Act  for  prevent- 
ing fraudulent  gifts  of  slaves,*'  after  stat- 
ing in  the  Preamble,  **  Whereas  many 
138  ^frauds  have  been  committed,  by 
means  of  secret  gifts  made  of  slaves, 
by  parents  and  others,  whereby  creditors 
and  purchasers  have  been  frequently  in- 
volved in  expensive  Law  suits,  and  often 
deprived  of  their  just  debts  and  purchases,'' 
enacts,  that  no  gift  of  slaves  shall  pass 
any  estate,  unless  by  Will  or  Deed,  duly 
recorded. 

In  1758,  7  Hen.  Stat,  at  Large,  237,  there 
is  a  Law  with  exactly  the  same  title,  and 
with  enactments  almost  exactly  like  the 
last.  The  only  material  difiference  respects 
the  continued  possession  of  the  donor. 
Thus,  '* whereas  many  frauds  have  been 
committed  by  means  of  secret  gifts,  made, 
or  pretended  to  have  been  made,  by  parents 
and  others,  (who  have  notwithstanding 
remained  in  possession  of  such  slaves,  as 
visible  owners  thereof, )  whereby  creditors," 
Ac.  just  as  in  the  former.  Here,  we  see 
what  was  meant  by  possession  remaining 
with  the  donor. 

These  Acts  remained  in  force  unaltered, 
till  October,  1787,  12  Hen.  Stat,  at  Large, 
505,  when  an  Act  passed  to  ^^explain  and 
amend  the  Acts  for  preventing  fraudulent 
gifts  of  slaves."  The  Preamble  is  uncom- 
monly long  and  particular  in  its  recitals. 
It  first  recites  substantially  the  whole  of 
the  Acts  of  1757-8;  and  then  states,  that 
**  whereas,  in  the  general  construction  of 
these  Acts,  it  has  been  understood,  that 
they  were  not  intended  to  interfere  between 
donor  and  donee,  further  than  to  prevent 
deceptions  and  frauds,  and  that  the  enact- 
ing parts  of  the  said  Acts  extended  only 
to  secret  gifts  of  slaves,  and  whereof  the 
donor  retained  possession ;  and  not  to  gifts 
where  the  possession  had  been  in  the 
donee ;  and  many  parents  and  others  have, 
since  the  said  recited  Acts,  made  gifts  of 
slaves  to  their  children  and  others,  without 
Deed  in  writing,  and  such  donees  have 
continued  in  possession  of  the  slaves  so 
given,    under   a   delivery    at   the   time  of  I 


making,  or  after  such  gifts,  by  which  the 
donees  have  been  considered  as  the. owners 
of  such  slaves,  and  have  obtained  credit 
thereby;  and  whereas,  from  a  late  adjudi- 
cation, in  a  question  arising   on   the   said 

recited  Acts,  it  was  determined  that 
139      all  *gifts  of   slaves,   since   the   said 

Acts,  are  void,  unless  made  in  writ- 
ing, or  confirmed  by  Will,  as  in  the  said 
Act  is  directed ;  which  late  adjudication, 
by  disquieting  and  disturbing  possessions, 
will  tend  to  produce  infinite  disputes  and 
litigation,  and  contrary  to  the  intent  of  the 
donors,  to  deprive  children  of  the  provi- 
sions  made  for  them  by  their  deceased 
parents,  injure  husbands  who  have  married 
women,  possessed  of  slaves  under  such 
gifts,  defraud  creditors  and  purchasers  un- 
der such  donees,  and  multiply  the  mischiefs 
the  said  Acts  were  intended  to  remedy ;  for 
prevention  whereof.  Be  It  Enacted,  that 
the  said  recited  Acts  for  preventing  fraud- 
ulent gifts  of  slaves,  shall,  from  and  after 
the  passing  of  this  Act,  be  construed  to 
extend  only  to  gifts  of  staves,  whereof  the 
donors  have,  notwithstanding  such  gifts, 
remained  in  possession;  and  not  to  gifts 
of  such  slaves,  as  have  at  any  time  come 
into  the  actual  possession  of,  and  remained 
with,  the  donee,  or  some  person  claiming 
under  such  donee." 

I  have  quoted  the  Preamble  and  enacting 
clause  of  this  Act,  thus  specially,  because 
they  seem  to  me  to  show  more  clearly  than 
any  argument,  what  the  Legislature  meant. 
1.  We  have  stated  the  mischief  intended 
to  be  remedied.  ^  *Gif  ts,  made  or  pretended, 
of  slaves,  by  parents,  Ac.  who  have,  not- 
withstanding, remained  in  possession  of 
such  slaves,  as  visible  owners."  To  rem- 
edy this  evil  the  Acts  of  1757-8  were 
passed.  When  the  Courts  came  to  act  upon 
these  Laws,  they  pronounced  all  gifts  of 
slaves  void,  unless  by  Deed  or  Will, 
although  possession  had  been  delivered  at 
the  time  of  the  gift,  and  remained  ever 
after  with  the  donee.  The  Preamble  de- 
clares, this  construction  wron^  :  that  the 
Laws  only  intended  to  avoid  gifts  of  slaves, 
where  there  was  no  Deed  or  Will,  and  the 
donor  had  retained  possession ;  and  did 
not  extend  to  gifts,  where  the  possession 
had  been  in  the  donee.  The  Preamble 
then  points  out  the  mischiefs  which  the 
adjudication  tended  to  produce;  and  every 
case   it  puts,  shows  that  the   possession  of 

the  donee  was  meant  to  be  an  actual, 
140      abiding,  permanent  *po8session  ;   one 

wholly  incompatible  with  a  continu- 
ing possession  of  the  donor.  This,  then,  is 
my  conclusion.  A  gift  of  slaves  may  be  by 
Will  or  Deed,  properly  proved  and  recorded. 
In  this  case,  no  matter  where  the  possession 
is,  the  solemnity  of  the  instrument,  and 
the  record,  give  notice  to  the  World.  A 
gift  of  slaves  may  also  be  without  Will  or 
Deed.  But  then  there  must  be  something 
to  give  fair  notice  to  the  World,  of  the 
change  of  ownership:  and  for  this,  nothing 
less  will  answer  than  that  possession  (the 
indicium  of  title)  shall  pass  from  the  donor 
to  the  donee,  and  remain  with  the  donee, 
or  some  person  claiming  under  him. 

Does  the  gift  before  us,  belong  to  either 
of  those  classes?  It  is  by  Deed  properly 
executed  and  attested,  but  never  recorded; 
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and  the  Act  declares,  that  no  gift  of  a  slave 
shall  pass  any  estate  in  such  slave,  unless 
by  Will  or  Deed  in  writing,  to  be  proved 
by  two  witnesses  at  least,  or  acknowledged 
and  recorded,  according  to  Law.  This  gift, 
then,  by  Deed  never  recorded,  passes  no 
estate  in  the  slave.  The  Deed  at  least  is 
wholly  inoperative;  and,  if  the  gift  be 
valid,  it  mast  be  on  the  only  other  ground 
known  to  the  Law ;  possession. 

On  the  day  of  executing  the  Deed,  the 
donor  delivered  to  the  donee  (not  then  one 
year  old)  the  slave  Jenny;  and  upon  the  ex- 
ecution of  the  Deed,  immediately  resumed 
possession,  to  hold  for  the  donee ;  and  has 
held  the  slave  ever  since.  Is  this  such  an 
actual  and  abiding  possession  in  the  donee, 
or  one  claiming  under  her,  as  will  satisfy 
the  Law?  I  am  obliged  to  say,  that  I  think 
not.  The  very  mischief  which  the  law 
intended  to  prevent,  was  **the  donor's  re- 
maining in  possession  of  the  slave  as  the 
visible  owner,"  notwithstanding  the  gift. 
Is  not  this  case  within  that  mischief?  A 
man,  at  his  own  house,  makes  a  mere 
formal  delivery  of  the  slave,  for  a  moment, 
to  an  infant  of  a  few  months  old;  then  re- 
sumes it,  and  holds  it  ever  after. 

But,  it  is  said,  he  resumes  and  holds  it 
for  the  child ;  and  that  his  possession  is 
hers.  What  is  the  evidence  of  this? 
141  *A  witness  proves  it,  and  the  sealed 
paper  declares  it.  But,  is  this  the 
evidence  required  by  the  Law,  to  give  no- 
tice to  the  World,  that  though  the  posses- 
sion remains  with  the  donor,  its  character 
is  changed?  No  I  Such  evidence  can  only 
be  furnished  by  a  Deed,  to  be  proved  by 
two  witnesses  at  least,  or  acknowledged  by 
the  donor,  and  recorded  according  to  Law. 

It  was  said  in  the  argument,  suppose, 
when  a  gift  of  a  slave  is  made  to  an  in- 
fant, possession  is  delivered  by  the  donor, 
to  a  third  person,  (the  father,  for  instance,) 
to  huld  for  the  infant;  will  not  this  be  a 
valid  gift?  I  answer,  yes,  undoubtedly; 
for,  in  such  case,  the  reason  and  policy  of 
the  Law  are  satisfied.  The  possession  of 
the  donor  is  broke  up.  He  is  no  longer 
the  visible  owner ;  no  longer  retains  that 
indicium  of  title,  calculated  to  deceive  the 
World :  the  possession  passes  substantially 
to  the  donee,  and  remains  with  the  father 
as  a  trustee  for  him.  The  object  of  this 
Act  being  to  prevent  fraudulent  gifts  of 
slaves,  and  thereby  to  protect  creditors  and 
purchasers,  it  would  seem  reasonable  to 
have  placed  unrecorded  Deeds  of  gift  of 
slaves,  on  the  same  ground,  on  which  the 
Statute  of  Frauds  places  those  Deeds  which 
it  declares  fraudulent  and  void,  as  to  cred- 
itors and  purchasers;  but  which  it  still 
pronounces  valid  between  the  parties. 
This,  however,  was  matter  of  Legislative 
discretion.  The  Law  is  not  so  written ; 
for,  it  declares  that  the  Deed  shall  pass  no 
estate  in  slaves,  unless  executed  and  re- 
corded according  to  Law. 

I  think  the  instruction  of  the  Court  was 
right,  and  that  the  Judgment  must  be 
affirmed. 


142 


^Arthur  v.  Chavis. 

February.  1828. 
Chancery  Prsctice-JadffaMit-New  Trial— Newly- 
DUcovered  Evldcoce.t— After  a  verdict  and  Judff- 
ment  at  Law.  Equity  will  not  ffrant  a  new  trial 
on  tbe  ground  of  newly  discovered  evidence,  on* 
less  tbe  applicant  has  used  proper  dllig-ence  to 
procure  such  evidence  before  the  trial  at  Law,  or 
the  case  is  involved  in  srreat  doabt  and  obscurity. 

This  was  an  appeal  from  the  Chancery 
Court  of  Lynchburg.  The  case  is  fully  re- 
ported in  the  opinions  of  the  Judges. 

Stanard,  for  the  Appellant. 

Johnson,  for  the  Appellee. 

February  19.    JUDGE  CARR. 

In  January,  1821,  Milly  Chavis  exhibited 
her  petition  to  the  County  Court  of  Pittsyl- 
vania, praying  to  be  permitted  to  sue  Jas. 
Arthur  for  her  freedom,  and  stated  tbe 
facts  of  her  case.  The  Court  proceeded  in 
the  regular  way  to  grant  the  petition.  The 
case  progressed;  and  after  two  continu- 
ances, came  on  for  trial  at  the  March  Term, 
1822.  Both  parties  seem  to  have  considered 
themselves  ready,  and  to  have  gone  will- 
ingly to  trial ;  as  the  record  discloses  no 
motion  for  a  continuance.  The  Jury  found 
a  verdict  for  the  Plainti€f,  on  which  the 
Court  rendered  Judgment.  (Tbe  Chancel- 
lor states  in  his  opinion,  that  a  motion 
for  a  new  trial  was  made  to  the  Law  Court, 
and  overruled ;  but,  the  Law  record  attached 
to  the  copy  of  the  Chancery  record  in  my 
possession,  shows  no  such  motion.  It  may. 
however,  have  been  omitted,  as  I  see  that 
the  Declaration  itself  is  left  out.  It  is 
clear,  that  there  was  no  motion  made,  or 
that  it  was  overruled.)  The  Defendant  at 
Law  then  offered  to  the  Chancellor  a  bill 
for  an  Injunction  and  a  new  trial,  on  the 
allegation  of  additional  evidence  discovered 
since  the  trial.  The  Chancellor  refused 
the  Injunction,  and  that  refusal  was 
143  approved  by  a  Judge  *of  this  Court. 
A  second  bill  was  offered  to  the 
Chancellor,  alleging  a  further  discovery  of 
new  evidence.  It  was  refused,  and  the  re- 
fusal acquiesced  in.  A  third  bill  was 
offered,  refused  by  the  Chancellor,  and 
granted  by  a  Judge  of  this  Court.  The  De- 
fendant answered.  A  vast  volume  of  evi- 
dence was  taken,  and  on  hearing,  the 
Injunction  was  dissolved,  and  the  bill  dis- 
missed; from  which  Decree,  the  appeal  is 
taken. 

The  ground  on  which  the  pauper  claimed 
her  freedom,  was,  that  she  was  the  daugh- 
ter of  one  Winny  Chavis,  a  free  woman ; 
that  between  forty  and   fifty  years  before. 


The    other   Judges    concurred. 
Judgment  was  affirmed.* 


and    the 


*JUDOBS  Cabbll,  and  Gbbbn.  absent 


tNew  Trlal-After-Discovered  Bvideoce.— In  Zicke- 
foose  V.  Kuykendall,  12  W.  Va.  29.  it  is  said:  'It  is 
admitted  that  after-discovered  evidence,  to  afford 
a  proper  sround  to  awarding  a  new  trial,  wbether 
the  application  be  made  to  a  common-law  court,  or 
toa  courtof  equity,  must  (Ist)  have  been  discovered 
since  the  former  trial:  (2d)  be  such  as  reasonable 
diligence  on  the  part  of  the  party  seekinir  the  new 
trial  could  not  have  secured  at  a  former  trial :  (Sd> 
be  material  in  its  object  and  not  merely  cumula- 
tive, corroborative  or  collateral:  (4th)  must  be 
snch  as  ou^ht  to  produce  an  opposite  result  on  the 
merits.  Read's  Case,  22  Qratt  946:  Adams  v.  Hnb- 
bard,  26  Gratt  129:  Slack  v.  Wood.  9  Gratt.  48: 
Brown  V.  Speyers.  20  Gratt  296:  GilUlau  v.  Ludlne- 
ton.  6  W.  Va.  128:  Arthur  v.  Chavis,  6  Hand.  142."* 

Bqnitable  Relief— Judnrment.— On  this  subject,  see 
foot-note  to  Faulkner  v.  Harwood.  6  Rand.  125  The 
principal  case  is  cited  on  the  subject  in  Tapp  v. 
Rankin,  9  Leiirh  480:  Slack  v.  Wood.  9  Gratt  4a. 

See  further,  monoirraphic  note  on  ^'Jud^menta** 
appended  to  Smith  v.  Charlton.  7  Gratt  4SS. 
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when  she  was  a  girl  of  six  or  seveo  years 
old,  living  with  her  mother  in  Branswick 
County,  she  was  stolen  from  her,  carried 
to  Pittsylvania  by  one  Davis,  and  sold  by 
him  to  Bennett,  who  gave  her  to  Arthur, 
his  son-in-law.  She  is  claimed  by  Arthur 
as  a  slave,  born  in  Goochland  County,  the 
property  of  Humphrey  Parish,  who  be- 
<]ueathed  her  to  his  son  Moses,  who  sold 
her  when  a  girl  of  three  or  four  years  old 
to  Davis,  who  sold  her  shortly  after  to 
Bennet,  who  gave  her  to  Arthur.  This  is 
the  chain  of  title  un  each  side. 

There  seems  no  doubt,  that  there  was  a 
^irl  name  Milly  kidnapped  from  her  mother 
Winny  Chavis,  and  never  after  recovered 
toy  her.  It  is  also  pretty  strongly  proved, 
that  there  was  a  girl  named  Milly  sold  by 
Moses  Parish  to  Davis,  and  also  that  Davis 
«old  a  girl  of  that  name,  to  Bennet.  It 
was,  therefore,  a  question  of  identity.  As 
grounds  for  a  new  trial,  the  bill  states, 
that  since  the  trial  and  the  adjournment  of 
the  Law  Court,  the  Plaintiff  has  discovered 
evidence  to  prove,  that  Polly  M'Kinney, 
^he  principal  witness  of  the  Defendant,  is 
4inworthy  of  credit ;  also  to  prove  the  man- 
ner in  which  the  Defendant  received  a  scar 
on  her  thigh,  which  at  the  trial  was  relied 
on  strongly,  as  identifying  her  with  the 
stolen  child:  that  he  has  also,  since  the 
trial,  discovered  the  Will  of  Humphrey 
JF^rish,  bequeath ng  to  his  son  Moses  a  girl 
named  Milly;  the  inventory  of  Hum- 
144  phrey  Parish's  ^estate,  in  which 
Milly  is  named;  a  Bill  of  Sale  from 
Moses  Parish  to  Davis;  and  the  widow  of 
Moses,  who  gives  evidence  to  the  fact  of 
her  husband's  owning  such  a  girl,  and 
selling  her  to  Davis.  The  bill  does  not 
^ive  us  any  information  as  to  the  time  or 
manner,  how  and  when  all  these  discoveries 
'were  made. 

The  answer  contests  every  inch  of 
ground;  puts  the  Plaintiff  on  the  proof  of 
Ills  whole  case ;  insists  that  from  the  nature 
of  the  case  and  the  evidence,  much  of  it 
must,  and  all  of  it  might,  with  ordinary 
diligence,  have  been  known  to  him  before 
the  trial  at  Law;  and  that  the  allegation 
of  these  after-discoveries,  ought  not  to  be 
received  by  the  Court,  as  no  particulars  of 
time,  place,  or  manner,  are  stated,  so  as  to 
put  it  in  the  power  of  the  Defendant  to 
disprove  them. 

In  ancient  times,  when  the  Courts  of 
Liw  were  strict  and  technical,  and  narrow 
in  their  proceedings,  and  new  trials  rarely 
granted  by  them.  Courts  of  Equity  were  in 
the  habit  of  exercising  jurisdiction  over 
trials  at  Law,  and  compelling  the  success- 
ful party  to  submit  to  a  new  trial,  or  be 
perpetually  injoined  from  proceeding  on 
his  verdict.  But,  even  then,  they  never 
interfered,  unless  a  clear  case  of  fraud  or 
injustice  were  made  out,  or  upon  newly 
discovered  evidence,  which  could  not,  with 
due  diligence,  have  been  used  at  the  trial. 
Aa  the  Law  Courts  have  become  more  liberal 
in  granting  new  trials.  Equity  has,  very 
properly,  receded  from  the  jurisdiction.  I 
will  not  quote  cases  on  this  subject.  The 
English  Books  are  full  of  them ;  and  our 
own  Court  has  often  acknowledged  their 
correctness.  There  is  one  Authority  to 
which  I  will  refer ;  it  is  the  case   of  Bate- 


man  V.  Willoe,  1  Sch.  &  Lefr.  201.  Lord 
Redesdale,  after  laying  it  down  as  settled 
Law,  that  the  inattention  of  parties  in  a 
Court  of  Law,  cannot  be  made  a  ground 
for  the  interference  of  a  Court  of  Equity, 
and  that  unless  where  a  verdict  has  been 
obtained  by  fraud,  or  a  party  has  possessed 
himself  improperly  of  something,  by  means 
of  which  he  has   an    unconscientious 

145  advantage  at  *Law,  Equity  does  not 
interfere,  adds,  *^But,  without  cir- 
cumstances of  that  kind,  I  do  not  know 
that  Equity  ever  does  interfere  to  grant  a 
new  trial  of  a  matter,  which  has  already 
been  discussed  in  a  Court  of  Law,  a  matter 
capable  of  being  discussed  there,  and  over 
which  the  Court  of  Law  had  full  jurisdic- 
tion. A  bill  for  a  new  trial  at  Law,  is 
watched  by  Equity  with  extreme  jealousy. 
It  must  see  that  injustice  has  been  done, 
not  merely  through  the  inattention  of  the 
parties,  but  some  such  reasons  as  chose  I 
have  mentioned,  must  exist."  Let  us  ap- 
ply these  principles  to  the  case   before   us. 

The  tirst  defect  in  the  Plaintiff's  case 
which  strikes  me,  is,  that  he  states  not  one 
fact  or  circumstance,  as  to  the  means  by 
which,  or  the  manner  in  which,  he  came 
to  the  knowledge  of  the  new  evidence ;  nor 
does  this  vast  mass  of  testimony  contain 
one  atom  of  evidence  on  this  subject.  The 
cases  ail  state,  that,  *4t  must  appear  to 
the  Court;"  that  **the  Court  must  see," 
&c.  that  the  evidence  has  been  discovered 
since  the  trial,  and  could  not  have  been  pro- 
duced at  it.  Appear,  how?  How  must  the 
Court  see  it?  By  the  bare  statement  of  the 
Plaintiff,  unsupported  by  proof,  though  it 
is  called  for  in  the  answer?  Surely  no  I  It 
must  appear  by  evidence.  The  Court  must 
see  it  by  the  proofs.  If  you  hold  the 
Plaintiff  to  state  in  his  bill,  how  and  when 
he  came  at  the  new  evidence,  and  to  sup- 
port his  statement  by  proof,  you  enable 
the  Defendant  to  meet  this  proof;  you  give 
him  something  tangible,  something  that 
he  can  grapple  with.  But,  leave  it  on  the 
general  statement,  that  the  evidence  has 
been  discovered  since  the  trial,  without 
specification,  without  proof ;  and  you  not 
only  relieve  the  Plaintiff  from  the  burthen 
of  proof,  but  put  him  beyond  the  power  of 
disproof.  Where  is  the  hardship  of  requir- 
ing him  to  state  and  to  prove  the  means 
by  which  he  acquired  the  new  evidence? 
They  must  be  within  his  knowledge,  and 
susceptible  of  proof.  Upon  this  general 
ground,  then,  I   think  the  Plaintiff's 

146  case  wholly  defective.     *Bnt,   I  will 
go  further,  and  show  (I  think)    from 

the  nature  of  the  new  evidence,  either  that 
it  must,  or  that  with  ordinary  diligence 
that  it  might,  have  been  known  before  the 
trial. 

The  first  ground  for  a  new  trial,  is,  to 
enable  the  Plaintiff  to  impeach  the  credit 
of  Polly  M' Kinney.  In  the  first  place,  it 
is  a  settled  rule,  that  a  new  trial  will  not 
be  granted  to  enable  a  party  to  impeach 
the  credit  of  a  witness,  examined  at  a 
former  trial.  Huish  v.  Sheldon,  Sayer  27; 
Ford  V.  Tilly,  2  Salk.  653;  Bunn  v.  Hoyt, 
3  Johns.  256;  Duryee  v.  Deuison,  5  Johns. 
249.  But,  passing  that  by,  let  us  see 
whether,  with  due  diligence,  all  the  evi- 
dence since  adduced  to  impeach  the   credit 
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of  Polly  M'Kinney,  might  not  have  been 
had  at  the  trial.  Although  the  affidavits 
accompanying  the  petition  of  the  panper 
do  not  appear,  it  is  most  probable,  that 
Polly  M'Kinney's wasoneof  them;  because 
the  petition,  referring  to  the  evidence,  re- 
lies on  the  scar,  as  one  of  the  grounds  to 
establish  the  pauper's  freedom;  and  Polly 
M'Kinney  is  the  only  witness  who  proves 
that  the  stolen  child  had  such  a  scar.  But, 
if  this  were  not  so,  Polly  M' Kinney's 
deposition  was  taken  in  March,  1821,  only 
two  months  after  the  suit  brought,  and 
twelve  months  before  the  trial.  From  the 
first  it  was  known,  that  Polly  M'Kinney 
was  an  important  witness.  She  had  always 
lived  in  Brunswick,  had  moved  in  a  low 
and  narrow  sphere ;  her  first  deposition  was 
taken  in  Brunswick,  in  the  presence  of  an 
Agent  of  Arthur.  All  the  evidence  to  im- 
peach her  (and  this  evidence  could  only 
consist  of  general  reputation  as  to  her 
credibility,  not  particular  facts)  must  of 
course  be  looked  for  in  her  neighbourhood ; 
and  it  cannot  be  conceived,  that,  with  tol- 
erable diligence,  the  Plaintiff  could  not 
have  examined  every  witness,  who  knew 
any  thing  about  her,  before  the  trial.  The 
answer,  indeed,  states  that  her  character 
was  assailed  by  evidence  before  the  Jury ; 
and    this  allegation    is   responsive   to   the 

bill. 
147  *The    next   allegation    is,    that  he 

has,  since  the  trial,  discovered  evl 
dence  of  the  cause  of  the  scar,  shewing  that 
it  was  received  while  Milly  was  in  the 
service  of  Bennett,  and  after  she  was  a 
woman.  The  principal  witness  as  to  this, 
is  Sally  Wallace.  She  lived  within  a  mile 
or  so  of  the  Plaintiff.  Two  or  three  others 
of  the  County  are  also  examined,  who  speak' 
of  seeing  her  lame,  of  seeing  blood,  of 
hearing  it  said  that  Milly  had  fallen  into 
a  potatoe  hole  and  hurt  her  thigh ;  and  Ben- 
nett, the  father-in-law  of  Arthur,  and 
former  owner  of  Milly,  is  one  of  them. 
Now,  is  it  conceivable,  that  this  evidence 
should  not  have  been  known  (if  true)  be- 
fore the  trial?  What  was  there  in  the  trial 
itself,  to  open  these  new  floods  of  light  upon 
the  Plaintiff?  It  was  known  from  the  first, 
that  the  scar  being  on  the  kidnapped  child, 
and  on  Milly,  was  relied  on  as  a  strong 
proof  of  identity.  It  must  have  been,  (and 
the  answer  says,  was)  the  subject  of  much 
conversation  in  the  neighbourhood ;  among 
the  parties  especially,  it  must  have  been 
frequently  talked  of.  How  can  we  imagine, 
that  Arthur  and  his  father-in-lavr  did  not 
canvass  the  matter,  and  that  the  latter  did 
not  tell  of  the  fall  and  wound  which  Milly 
had  received  while  in  his  service.  With 
me  the  conclusion  is  strong,  either  that 
Bennett  told  Arthur  of  this  before  the  trial, 
or  that  it  is  all  a  fabrication,  and  made  up 
since;  and  this,  bv  the  ^ay,  is  one  of  the 
strong  objections  to  granting  tl  ese  new 
trials  for  after  discovered  evidence, 
especially  when  that  evidence  does  not  con- 
sist of  written  documents,  but  of  vive  voce 
testimony.  On  a  trial  at  La^/,  all  the 
strength  and  the  weakness  of  the  case  is 
disclosed.  To  suffer  the  loser,  after  this, 
to  hunt  up  evidence,  and  get  a  new  trial, 
on  the  bare  statement  that  he  did  not  know 
of  it  before,  would  be  to  hold  out  a  strong 


and  dangerous  temptation  to  snbomation  of 
perjury  ;  and  the  mischief  of  such  a  prac- 
tice could  not  be  more  strongly  exemplified 
than  in  the  present  case.  The  party  went 
freely  to  trial.  As  soon  as  the  Judgment 
went  against  him,  he,  by  various  agents, 
scours   the  Country,  and  the  adjoin- 

148  ing  States  of   Tennessee  *and    Ken- 
tucky; and  a  first,    a    second,  and   a 

third  bill  is  filed  for  a  new  trial ;  each  suc- 
cessive attempt  fortified  by  additional  evi- 
dence, as  the  stock  on  hand  was  found 
insu£cient ;  and  the  result  is  such  as  might 
have  been  expected.  For,  no  one  can  look 
into  this  record,  without  sickening  at  the 
mass  of  pollution  which  it  presents.  With 
respect  now  to  the  documents,  which  are 
supposed  to  show  that  Milly  was  a  slave^ 
and  came  from  Goochland ;  could  not  the 
Plaintiff,  with  reasonable  diligence,  have 
discovered  this  evidence  before  the  trial? 
From  the  moment  the  claim  to  freedom 
was  set  up,  his  mind  must  have  been 
turned  to  tracing  the  title  of  those  nnd^r 
whom  he  held  the  pauper.  It  is  acknowl- 
edged on  the  record,  that  before  the  trial 
at  Law,  the  Plaintiff  had  the  depoaitiona 
of  the  Parishes  of  Goochland,  stating,  that 
on  the  division  of  their  father's  estate,  a 
small  mulatto  girl,  named  Milly,  waa 
allotted  to  their  brother  Moses,  and  that 
he  told  them  he  had  sold  her  to  one  Davis, 
of  Pittsylvania.  This  proves,  that  the 
Plaintiff  knew  where  to  look  for  evidence. 
Nothing  was  more  natural  than  for  him  to 
look  in  the  Clerk's  OfiSce  of  Goochland  for 
the  Will  and  Inventory  of  H.  Parrish,  if 
he  thought  them  material;  though  I  cannot 
see  that  they  were,  as  the  facts  of  which 
they  speak,  were  equally  proved  by  the 
Parishes.  Are  we  not  bound,  also,  in  rea- 
son, to  conclude  that  when  the  Parishea 
gave  evidence  of  the  possession  by  their 
brother  of  the  girl,  and  his  sale  of  her  to 
Davis,  they  would  also  tell  the  Plaintiff 
that  Moses  had  removed  to  Kentucky,  and 
that  his  widow  still  lived  there.  We  see 
that  soon  after  the  trial  he  sent  to  Ken- 
tucky, and  took  her  evidence.  There  was 
nothing  in  the  fact  of  the  trial  to  give 
him  this  information;  though  that  fact 
might  quicken  his  diligence.  Several  wit- 
nesses, too,  state,  that  before  the  trial, 
they  heard  the  Plaintiff  speak  of  getting- 
the  evidence  of  Mrs.  Parish  of  Kentucky. 
I  rely,  however,  nluch  more  on  the  circum- 
stances, to  show,  that  with  diligence,  ner 
evidence  might  have  been  had,  than  on 
their  testimony ;  for,  their  credit  is  strongly 
impeached. 

149  *The  only  remaining   evidence,  on 
which  the  new  trial  is  asked,  is,  the 

Bill  of  Sale  from  Parish  to  Davis.  It 
is  equally  clear  to  me,  that  this  also  might 
have  been  had  at  the  trial,  with  proper 
diligence.  It  was  known  from  the  fir^t^ 
that  Benrett  got  Milly  from  John  Davis. 
The  Bill  of  Sale  from  Davis  to  Bennett  (in 
possession  of  the  Plaintiff)  showed  that 
fact.  Davis  had  lived  in  Pittsylvania.  It 
is  well  known  in  that  County,  that  about 
twenty-one  or  twenty-two  years  before,  he 
had  removed  to  East  Tennessee,  Green 
County,  and  settled  on  Lick  Creek,  near 
Jonesborough.  This  is  proved  by  Kirby. 
Parker  and  Walker  also  prove   his  removal 
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to  Tennessee.  These  witnesses  are  ex- 
amined by  the  PUintifif.  Why,  then,  couM 
not  the  Plaintifif,  as  well  before  as  after 
the  trial,  have  sent  to  Tennessee?  Ought 
he  not,  in  common  prudence,  to  have  made 
enquiry  concerning  this  link  in  his  chain 
of  title,  and  must  he  not  naturally  have 
^one  to  make  enquiry,  to  the  neighborhood 
from  which  Davis  had  moved? 

I  have  thus  gone  through  the  grounds 
stated  for  a  new  trial.  I  have  shown  (I 
think)  that  they  ought  not  to  be  considered, 
because  they  are  so  defectively  stated*  as 
to  disable  the  Defendant  from  meeting  and 
disproving  them;  but  if  considered,  that 
they  are  utterly  insufficient  to  support  the 
motion  for  a  new  trial. 

I  ought,  perhaps,  to  have  noticed  a  fact, 
which,  though  not  stated  in  the  bill  as  a 
cause  for  a  new  trial,  the  Plaintiff  or  his 
Agents  seem  to  have  been  at  great  pains  to 
prove;  that  is,  that  the  Plaintiff  is  a  man 
of  very  weak  mind,  incapable  of  attending 
to  business,  and  that  by  interrogation  he 
may  be  made  to  say  almost  any  thing.  If 
this  be  so,  how  is  it  that  we  have  before 
us  three  long  bills,  stating,  in  the  person 
of  the  Plaintiff,  with  great  minuteness  of 
detail,  a  variety  of  complicated  facts,  and 
«worn  to  by  him?  No  man  can  examine 
these  bills,  without  coming  to  one  of  two 
•conclusions;  either  that  the  Plaintiff  is  not 
the  man  this  evidence  would  make  him, 
or  that  there  has  been  foul  play  in  this  busi- 
ness. But,  if  the  Plaintiff  was  weak, 
150  it  would  ^furnish  no  ground  for  a 
new  trial.  He  had  sons,  we  see,  who 
acted  for  him.  He  had  other  agents  also. 
In  addition  to  this,  it  seems,  that  the  chil- 
dren of  Milly  were  owned  by  several  per- 
sons ;  and  every  owner  would  of  course  feel 
an  interest,  and  take  a  part  in  the  matter. 
Surely,  all  this  array  must  be  considered 
fully  equal  to  bringing  out  all  the  Plain- 
tiff's evidence  at  the  trial,,  and  more  than 
a  match  for  the  pauper,  a  woman  of  colour, 
who  had  been  held  from  her  childhood  ^n 
slavery ;  and  who  had  to  take  the  burthen 
of  proof,  and  establish  her  claim  to  free- 
dom. Let  no  one  take  alarm  at  this  re- 
mark, as  if  I  were  placing  the  question  of 
freedom  on  different  grounds  from  any 
question  of  property.  I  mean  no  such 
thing.  But  surely,  it  ought  to  stand  on 
equal  ground.  When  the  imbecility  of  the 
master,  who  claims  property,  is  urged  as  a 
cause  of  new  trial,  the  imbecility  of  the 
pauper,  who  is  claiming  freedom,  should 
also  be  considered,  especially  as  every  ap- 
plication for  a  new  trial  is  to  the  sound 
discretion  of  the  Court. 

The  case  of  Swinnerton  v.  The  Marquis 
of  Stafford,  3  Taunt.  91,  was  cited  in  the 
argument,  to  show  that  a  Court  will  some- 
times grant  a  new  trial,  although'  conflict- 
ing evidence  has  been  submitted  to  the 
Jury,  and  they  do  not  think  the  verdict 
wrong.  It  must  surely  be  admitted,  that 
this  is  in  direct  opposition  to  the  general 
rule.  That  rule,  as  drawn  from  the  latest 
cases,  especially  the  case  of  Cairstairs  v. 
tdteene,  4  Mau.  A  Selw.  192,  is  thus 
clearly  laid  down  by  Starke  on  Evidence, 
-vol.  1,  p.  437:  '^The  Courts  do  not  inter- 
fere for  the  purpose  of  granting  new  trials, 
but   in    order   to    remedy   some    manifest 


abuse,  or  to  correct  some  manifest  error  in 
Law  or  fact.  Where  there  is  a  contrariety 
of  evidence,  the  Court  will  not  grant  a  new 
trial,  unless  it  clearly  appear  that  the  Jury 
have  drawn  an  erroneous  conclusion,  even 
although  there  are  circumstances  in  the 
case,  pregnant  with  suspicion,  and  which 
lead  to  a*  contrary  conclusion  ;  or,  although 
the  verdict  be  contrary  to  the  opinion 

151  and  direction  of  the  Judge  who  *tried 
the  cause;*'  that  is,  his  opinion  upon 

the  weight  of  evidence.  This  is  unques- 
tionably the  general  rule.  If,  then,  the 
case  in  Taunton  be  good  Law,  it  must  be 
because  the  special  circumstances  of  that 
case  make  it  an  exception ;  and  this  is  the 
ground,  on  which  the  Court  who  decided  it, 
seem  careful  to  place  it ;  and  every  case 
which  leans  on  that  as  Authority,  must 
bring  itself  clearly  within  it ;  as  these  ex- 
ceptions to  general  rules  are  taken  strictly, 
particularly  where  latitude  would  trench 
seriously  upon  the  province  of  a  Jury.  The 
case  from  Taunton  was  an  issue  under  an 
Inclosure  Act,  to  try  whether  the  Defend- 
ant, who  was  seised  in  fee  of  a  tenement 
in  the  occupation  of  a  Tenant  named 
Knight,  had  a  right  of  common  in  respect 
of  that  tenement,  over  Mothersall  Common, 
the  waste  directed  to  be  inclosed.  It  was  a 
question,  which  carries  the  parties  back 
into  remote  antiquity.  The  trial  was  in 
1810.  An  old  grant  to  the  priortiy  of 
Stone,  brought  from  the  Cottonian  M.  S. 
S.  was  offered  in  evidence ;  also  another 
grant  made  to  the  same  priority  in  1342. 
There  was  much  conflicting  parol  testimony 
also,  on  both  sides,  as  to  the  question 
whether  the  Tenants  had  been  accustomed 
to  turn  out  their  cattle  on  the  locus  in  quo, 
or  on  one  of  the  two  adjoining  commons; 
the  three  commons  being  of  great  extent, 
running  for  miles,  all  uninclosed,  and 
cattle  passing  from  one  to  another.  There 
were  only  seven  months  from  the  decision 
of  the  commissioners,  to  the  trial  of  the 
issue.  Under  these  circumstances,  the 
Court  decided,  that  where  there  has  been 
but  a  short  time  for  investigating  a  ques- 
tion of  real  property,  of  a  doubtful  and  ob- 
scure nature,  and  of  great  value,  although 
conflicting  evidence  has  been  left  to  the 
Jury,  and  the  Court  does  not  think  their 
verdict  wron^ ;  yet,  if  the  inheritance  is 
to  he  bound  forever  by  the  verdict,  the 
Court  will  grant  a  new  trial,  on  payment 
of  costs.  This  is  the  abstract  of  the  Re- 
porter. Now,  I  ask,  is  our  case  within 
this  exception  to  the  general  rule?  That 
was  a  question  involving  real  property; 
this,  personal  only.    From  their  very 

152  nature,    *such    questions    about    the 
realty,  go  back  far  into  the  past ;  and 

here,  the  Chief  Justice  says,  **The  point 
that  weighs  most  in  this  case,  on  the  part 
of  the  application  for  a  new  trial,  is,  that 
it  is  a  question  involved  in  great  doubt, 
great  obscurity,  and  of  great  value ;  and 
the  verdict  in  this  case  binds  the  right  for- 
ever.*' In  our  case,  a  woman  upwards  of 
fifty  years  old,  had  in  the  first  place,  to 
show  her  right  to  freedom.  Then  the 
Plaintiff  had  only  to  show,  that  Bennett 
had  bought  her  of  Davis,  who  had  bought 
her  of  Moses  Parish,  whose  father  had  held 
her  as  a  slave,  from  her  birth ;  and   I  have 
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shown,  that  before  the  trial  of  the  cause 
at  Law,  the  Plaintiff  was  in  possession  of 
the  clue,  which  led  to  the  whole  claim  of 
title,  and  might,  with  ordinary  diligence, 
have  produced  it.  '  Again ;  in  the  case 
cited,  the  whole  time  given  to  investigate 
a  most  intricate  and  obscure  land  title,  de- 
pending upon  old  customs,  old  grants,  and 
parol  evidence,  was  seven  months;  here, 
there  were  fourteen  months  from  January 
to  the  March  twelve  months  after.  The 
value  involved  here,  can,  strictly  speaking, 
be  taken  to  be  only  the  remnant  of  this  old 
woman's  life.  We  hear,  indeed,  that  she 
has  children  ;  but.  this  is  not  assigned  by 
the  bill  as  a  ground  of  new  trial.  We  see 
from  the  record,  that  suits  for  the  freedom 
of  some  of  those  children  were  depending, 
when  this  cause  was  tried.  They  are  prob- 
ably all  decided  before  this;  but,  we  know 
not  how.  The  bill  asks  for  no  new  trial  in 
those  cases.  In  all  the  material  features 
of  the  two  cases,  therefore,  there  is  so 
radical  a  difference,  that  the  one  cannot 
govern  the  other;  and  a  further  reason 
against  granting  a  new  trial  for  this 
cause,  is,  that  the  bill  does  not  place  it  on 
this  ground  at  all,  but  exclusively  on  the 
ground  of  new  evidence. 

The  Counsel  for  the  Appellant  also  cited 
in  favor  of  a  new  trial,  the  case  of  Jack- 
son on  the  demise  of  Walcot  v.  Crosby,  12 
Johns.  354.  That  was  a  case,  in  which 
both  parties  claimed  under  a  soldier,  to 
whom  the  patent  had  issued  for  the  land 
in  contest.  The  Court  considered  the  new 
evidence  as  important:  that  the  party 
153  had  not  *been  guilty  of  gross  neg- 
lect: that  this  was  a  peculiar  class 
of  cases,  not  governed  by  the  rules  adopted 
in  ordinary  cases,  and  upon  the  whole, 
thought  it  best  to  grant  a  new  trial.  They 
cite  no  authority  in  support  of  their  deci- 
sion, while  they  acknowledge  that  it  is  a 
departure  from  the  general  course.  I  have 
shown  (I  think)  that  in  this  case,  there  is 
nothing  peculiar,  nothing  to  withdraw  it 
from  the  general  rule ;  that  with  ordinary 
diligence,  all  the  evidence  might  have  been 
procured  before  the  trial ;  and  that  to  grant 
the  new  trial,  would  be  to  encourage  neg- 
ligence, and  set  a  precedent  most  mis- 
chievous in  its  consequences. 

Although  I  have  examined  carefully,  and 
taken  a  note  of  every  material  deposition  in 
this  case,  and  could  easily  give  my  view 
as  to  the  weight  of  evidence  on  the  question 
of  freedom,  I  shall  not  do  so,  because  I  do 
not  think  that  question  before  us.  It  was 
exclusively  for  the  Juiy.  If  there  was  any 
evidence,  of  which  due  diligence  would 
have  informed  the  Plaintiff,  he  must  be 
taken  to  have  known  it.  If  he  was  not 
prepared  to  bring  his  case  fully  before  the 
Jury,  he  should  have  moved  for  a  contin- 
uance, and  showed  that  the  evidence  was 
material,  and  that  he  had  used  due  means 
to  obtain  it.  To  have  refused  him  a  con- 
tinuance in  such  a  case,  would  have  been 
error.  But  here,  there  was  no  motion  for  a 
continuance.  The  parties  went  freely  to 
trial.  The  Plaintiff,  in  his  bill,  does  not 
complain  of  fraud  or  unfairness  in  the  trial. 
He  puts  his  case  simply  on  the  ground  of 
new  evidence.  If  he  has  shown  that  he 
has   discovered   this    evidence     since    the 


trial,  and  that  he  could  not,  with  due  dili- 
gence, have  discovered  it  before,  he  should 
have  a  new  trial.  But,  if  he  has  utterly 
failed,  (as  I  think  he  has,)  he  ought  not  to 
have  a  new  trial,  however  strongly  the 
evidence  now  produced  may  bear  upon  the 
question  of  freedom. 

I  am  for  affirming  the  Decree. 

154  »JUDGE  COALTBR. 

The  Writ  in  the  action  at  Law  was 
issued  on  the  20th  of  February,  1821,  return- 
able to  the  third  Monday  in  March.  Neither 
the  Declaration,  nor  the  proceedings  in  the 
Office,  are  copied  into  the  record,  nor  the 
affidavits,  on  which  the  petition  to  be  per- 
mitted to  sue,  was  founded.  In  August, 
1821,  the  suit  was  continued  at  the  Defend- 
ant's costs,  and  in  November,  at  the  Plain- 
tiff's. The  trial  took  place  on  the  20th  of 
March,  1822.  The  body  of  the  deposition 
of  Polly  M'Kinney,  the  principal  witness 
for  the  Plaintiff,  was  taken  on  the  8th  of 
March,  1821,  before  the  return  day  of  the 
Writ;  and  a  supplement  to  it,  on  the  20th 
of  June,  1821,  the  day  on  which  the  issue 
was  made  up.  The  depositions  of  Humph- 
rey Parish,  Booker  Parish  and  Aaron  Par- 
ish, filed  also  in  this  same  cause,  were  taken 
on  the  12th  of  March,  1821,  and  are  said  to 
be  taken  in  a  suit  of  Milly  Chavis  against 
William  Bennett.  They  are  said  to  be  taken 
in  pursuance  of  a  commission  and  notice 
annexed.  So  that,  probably,  she  had  first 
sued  Bennett,  her  former  master.  How  thi» 
matter  is,  it  is  not  material  to  enquire  into. 
Those  depositions,  either  for  this  reason, 
or  because  they  were  hearsay  principally, 
were  not  read.  These  matters  are  merely 
stated  to  show,  that  the  suit  was  prosecuted 
with  great  celerity,  and  little  delay  on 
either  side,  so  as  to  give  but  little  time  to 
search  for  distant  witnesses. 

The  first  witness  proves,  that  in  1772,  on  a 
division  of  their  father's  estate,  Milly,  a. 
mulatto  girl,  then  aged  about  two  years 
old,  fell  to  Moses  Parish  their  brother,  and 
that  he  told  him  in  1773,  or  1774,  that  he 
had  sold  her  to  John  Davis  of  Pittsylvania. 
The  others  prove  similar  declarations  by 
their  brother  Moses,  and  that  the  girl  io* 
1774,  was  about  three  or  four  years  old.  It 
is  in  proof,  that  the  Appellant  is  an  aged 
and  infirm  man,  entirely  incapable  of  at- 
tending to  the  defence  of  such  a  suit. 
He  states  in  his  bill,  that  he  did  not  know 
of    the    existence   of   the    ^idow   of 

155  *Mo8es  Parish,  who,  it  appears,  lived 
in  Kentucky  at  the  time  of  the  trial ; 

and  that  he  was  also  ignorant  of  the  exist- 
ence of  the  Bill  of  Sale  made  by  Moses 
Parish  to  Davis,  which  has  since  been 
found  amougst  the  old  papers  of  Davis  in 
Tennessee,  he  being  long  since  dead.  Pe 
proves  by  the  deposition  of  Sally  Davis, 
taken  in  December,  1823,  that  in  January 
preceding,  Samuel  Barger,  who  appears 
to  be  the  agent  of  the  Appellant,  made  en- 
quiries concerning  a  Bill  of  Sale,  supposed 
to  have  been  made  byMoses  Parish  to  John 
Davis,  sen'r  for  a  negro  girl  named  Milly; 
and  that  her  husband  Jesse  Davis,  now  de- 
ceased, told  him  there  was  a  number  of 
old  papers  of  his  father's  then  in  a  desk 
in  the  house;  and  on  examination,  they 
found  the  Bill  of  Sale,  of  an  ancient  date, 
and    of   a   very    ancient   appearance,    and 
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which  Barger  took  away  with  him :  that 
John  Davis,  aen'r  removed  to  that  place 
baotit  nineteen  years  before,  and  died 
about  two  years  after  his  removal.  Eliza- 
beth Davis,  daughter  of  Jesse  Davis,  and 
Field  Davis,  a  son,  prove  also  the  search 
for,  and  finding,  the  Bill  of  Sale.  This 
Bill  of  Sale  is  exhibited.  He  also  proves 
by  the  deposition  of  Molly  Parish,  the 
widow  of  Moses  Parish,  that  her  husband 
sold  a  bright  multatto  girl  to  John  D&vis, 
about  four  years  of  age  at  the  time,  about 
forty-nine  years  ago  last  April,  (her  depo- 
sition was  taken  in  December,  1823:)  that 
she  has  heard  of  her  since,  understood  that 
Davis  has  sold  her,  and  that  she  had  had 
seven  children,  but  never  saw  her  since. 
The  other  evidence  in  the  record  proves, 
that  Davis  immediately  sold  her  to  Ben- 
nett. 

The  only  evidence  of  identification  of  the 
Plaintiif  at  Law,  said  to  have  been  stolen, 
then  six  or  seven  years  old,  was  a  scar  on 
her  thigh,  proved  by  Mrs.  M'Kinney.  The 
Appellant,  in  his  bill,  states,  that  at  the 
time  of  the  trial,  be  did  not  know  of  any 
witness,  who  could  prove  the  manner  in 
which  the  Plaintiif  obtained  the  scar  on  her 
thigh.  He  now  proves  this  by  one  witness 
positively,  who  saw  the  wound  when 
dressed.  Her  credit,  however, 
156  *is  assailed.  But,  several  other  wit- 
nesses saw  the  Appellant  when  lame 
with  a  wound  said  to  have  been  received  in 
her    thigh  by  a    fall  into   a   potatoe    hole. 

Suppose  it  had  been  competent  for  the 
Court  of  Law  to  have  heard  a  motion  for 
a  new  trial  on  these  grounds,  after  the  dis- 
covery of  this  new  evidence;  ought  it  to 
have  been  granted?  If  only  the  poor  rem- 
nant of  this  old  woman's  life,  had  been 
in  controversy,  probably  it  would  not,  ex- 
cept as  a  protection  to  the  Parish ;  though, 
if  she  was  really  of  any  value  worth  con- 
tending for,  it  might  be  another  matter. 
But,  when  we  consider  the  effect  that  this 
verdict  may  have  on  her  progeny,  whether 
in  the  hands  of  the  Appellant  or  others, 
there  can  be  no  question  that  the  case  is 
one  of  sufficient  value  and  magnitude  to 
have  demanded  the  attention  of  the  Court. 
The  Appellant's  age;  the  short  time  be- 
tween the  institution  and  trial  of  the  suit ; 
the  foreign  residence  of  the  witnesses ;  the 
existence  of  the  Bill  of  Sale  from  Parish 
to  Davis,  not  even  known  to  those  in  pos- 
session of  it  until  searched  for;  are  all 
facts  corroborative  of  the  statement  in  the 
bill,  that  he  did  not  know  of  their  exist- 
ence at  the  ^rial.  The  failure  to  state  the 
time  and  manner  in  which  the  Bill  of 
Sale  was  discovered  and  came  to  his 
knowledge,  when  both  are*  proved,  ought 
not  to  deprive  the  Appellant,  it  seems  to 
me,  of  the  benefit  of  his  allegation.  So, 
too,  as  to  the  discovery  of  the  witness  Mrs. 
Parish.  It  is  no  where  proved,  that  her 
existence  vras  known  to  any  one,  from  whom 
he  could  have  gotten  the  information.  He 
says  he  made  enquiries,  but  could  not  learn. 

What  effect  this  evidence  ought  to  have 
on  another  trial,  or  how  far  the  witness 
who  proves  the  wound  on  the  thigh,  cor- 
roborated by  the  other  evidence,  would  be 
credited  by  the  Jury  on  such  trial,  it  would 
not  be  for  a  Court,  in  granting  a  new  trial. 


to  say.  The  evidence,  both  written  and 
parol,  is  certainly  pertinent  to  the  issue, 
and  might  have  an  important  effect  on  the 
trial ;  and  1  think,  if  it  could  be  now  exnib- 
ited  to  the  Court  of  Law,  that  Court, 

157  considering  *the  present  liberality  in 
granting  new    trials  in    such   cases, 

ought  to  grant  it.  But,  the  party  is  de- 
prived of  that  remedy  by  the  adjournment 
of  the  Court,  before  the  discovery  of  the 
new  evidence;  and  by  this  means,  will  be 
deprived  of  what  he  would  otherwise  be 
entitled  to,  unless  a  Court  of  Equity  can 
relieve. 

Under  these  circumstances,  I  think  it  is 
the  province  and  duty  of  that  Court  to  in- 
terfere, and  direct  an  issue  to  be  made  up 
in  the  usual  way,  in  order  to  re-try  before 
the  Jury  and  a  Court  of  Law,  the  right  of 
the  Appellee  to  her  freedom. 

The  PRESIDENT. 

It  does  not  appear  that  any  negligence  is 
imputable  to  the  Appellant;  on  the  con- 
trary, his  inability,  from  age  and  infirm- 
ity to  attend  to  the  defence  of  the  suit, 
which  is  proved  by  the  testimony  in  the 
record,  would,  in  a  less  difficult  case,  have 
been  some  excuse  for  his  failing  to  procure 
his  testimony,  in  time  for  the  trial  at  Law. 
Nor,  is  any  fault  imputable  to  the  Appel- 
lee. Her  delay  in  making  her  claim  to  free- 
dom, may  be  attributed  to  her  condition  as 
a  slave.  But  this,  if  she  is  entitled  to  free- 
dom, is  not  imputable  to  the  Appellant. 
She  claims  her  freedom  on  facts,  which,  if 
true,  occurred  more  than  forty  years  ago ; 
the  evidence  of  which  was  to  be  met,  by 
testimony  to  be  found  in  another  State,  and 
a  remote  County ;  and  such  is  the  obscurity 
of  the  cases  that  it  is  not  surprising,  that 
it  was  not  known  to  the  Appellant,  within 
the  fifteen  months  that  elapsed,  between 
the  Writ  and  the  verdict.  It  may  be  hard, 
that  the  Appellee  should  lose  the  benefit 
of  a  verdict  in  her  favor ;  but,  it  would  be 
unjust,  that  the  Appellant  should  lose  his 
property,  without  having  the  opportunity 
to  prove  that  it  is  his,  by  the  evidence 
which  is  now  in  the  record.  If  it  had  been 
discovered  after  the  verdict,  and  before  the 
end  of  the  Term  in  which  it  was  found,  I 
think  there  can  be  no  doubt,  that  on 

158  motion,  *the  Appellant  would    have 
been    entitled    to  a   new    trial.     The 

obscurity  of  the  case,  and  the  effect  of  the 
verdict  on  the  interests  of  others  not  par- 
ties to  it,  would,  upon  the  facts  in  the 
record,  have  been  a  proper  ground  for  a 
new  trial.  In  the  case  of  Swinnerton  v. 
The  Marquis  of  Stafford,  3  Taunt.  91, 
though  conflicting  evidence  had  been  left  to 
the  Jury,  and  the  Court  did  not  think  the 
verdict  wrong,  yet,  as  the  case  was  in- 
volved in  great  doubt  and  obscurity,  and  of 
great  value,  a  new  trial  was  awarded.  In 
the  case  before  us,  the  main  point  turned 
on  the  identity  of  person ;  as  to  which, 
after  the  lapse  of  more  than  forty  years, 
nothing  can  be  more  obscure  and  doubtful. 
The  verdict,  also,  will  materially  affect 
property  of  great  value  to  the  holders  of 
it.  In  the  case  of  Jackson  v.  Crosby,  12 
Johns.  354,  the  identity  of  a  soldier  or  pat- 
entee of  land,  was  the  turning  point  in 
controversy;  and  though  that  was  a  recent 
case,  compared    with  the    one   under   con- 
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sideration,  as  the  Defendants,  as  was  said 
by  the  Court,  were  not  chargeable  with  gross 
negligence,  in  not  having  discovered  the 
evidence  before  the  trial,  and  the  identity 
of  the  soldier,  entitled  to  the  land  in  ques- 
tion, involved  in  much  doubt  and  difficulty, 
and  about  which  there  is  usually  much  con- 
trariety of  evidence,  granted  a  new  trial; 
remarking,  at  the  same  time,  that  these 
were  peculiar  cases,  as  they  certainly  are, 
and  not  to  be  governed  by  the  rules  adopted 
in  ordinary  cases.  I  do  not  cite  this  case 
as  having  any  authority  in  this  Court; 
but,  as  the  decision  of  able  Judges  on  a 
question  quite  analogous  to  the  one  before 
us,  and  in  which  I  entirely  concur. 

I  think  that  the  Decree  is  erroneous,  and 
ought  to  be  reversed. 

Decree  reversed.* 
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*Talbert,  &c.  v.  Jenny,  &c. 

February.  1828. 
Chancery  Practice-Suit  for  Freedom— When  Al- 
lowed after  Suit  at  Law.t— Uader  what  circum- 
stances, a  pauper,  who  has  broufirht  a  suit  at  Law 
for  his  freedom  and  failed,  may  afterwards  ffo 
into  Equity  for  the  same  object  and  obtain  relief. 

This  was  an  appeal  from  the  Chancery 
Court  of  Wvthe,  where  Jenny,  and  her  three 
children,  obtained  i^ave  to  sue  in  forma 
pauperum,  for  their  freedom.  The  Chan- 
cellor decreed  in  favor  of  the  Plaintiffs, 
and  the  Defendants  app  >aled.  The  whole 
case  is  given  in  the  following  opinions. 

Johnson,  for  tue  Appellants. 

L,eigh,  for  the  Aopellees. 

February  27.     JUDGIi  CARR. 

The  facts  of  this  case  seem  to  be,  that 
B.  Ta'.bcrt,  when  he  parch  ised  the  woman 
Jenny,  made  her  a  promise  that  when  she 
should  have  a  child  for  every  one  of  his, 
(he  then  having  five)  he  would  set  her  free. 
This  promise,  though  no  way  binding, 
the  old  people,  (and  especially  Mrs.  Tal- 
bert,)  seem  to  have  been  anxious  to  comply 
with.  In  1792,  B.  Talbert  made  a  Deed  to 
his  youngest  son,  Charles,  then,  and  al- 
ways after,  living  with  him,  conveying  to 
him  Jenny  and  her  son  Moses.  This  Deed 
was  confessedly  voluntary,  made,  as  some 
of  the  witnesses  say,  to  cover  the  property 
from  an  apprehended  claim,  afterwards 
compromised.  No  change  of  possession 
followed  the  Deed.  It  seems,  that  either  at 
the  time  of  this  Deed,  or  soon  after,  some 
division  of  the  other  slaves  of  the  father  was 
made  among  the  other  children.  Things 
remained  in  this  way,  the  father  still  in 
possession  of  the  property,  till  1803 ;  when 
it  was  agreed  among  B.  Talbert  and  his 
children,  that  the  former  division 
160  should,  be  done  away,  and  *^a  new 
division  take  place.  For  this  pur- 
pose, the  children  were  called  to  their 
father's  house,  and  all  attended  but  one 
(Thomas.)  Jenny  had  now  six  children; 
and  it  was  agreed,  that  the  five  children 
should  have  one  each ;  and  it  was  distinctly 
understood,  that  the  former  division  was  to 
be  done  away,  and  the  Deeds  (as  the  wit- 
ness expresses  it)  to  be  forgotten  and  laid 
aside;  and  Jenny  and  her  youngest  son 
were  to  be  set    free.     That    the    Appellant 


'Judges  Gbbbn  and  Cabell,  absent. 
tThe  principal  case  is  cited  in  Sawney  v.  Carter,  6 
Rand.  174. 


Charles,  assented  to  this  arrangement,  is 
fully  proved ;  for,  several  witneaaes  state, 
that  while  the  division  was  pending,  one  of 
the  sons-in-law  finding  Jenny  not  included 
in  the  scheme,  asked  **what  is  to  be  done 
with  big  Jenny?*'  To  which  the  Appellant 
answered,  **Never  mind  big  Jenny.  Our 
mother"  (who  was  then  dead)  ^'wished  her 
to  be  free,  and  she  shall  be  free."  Accord- 
ingly, B.  Talbert,  by  Deed,  emancipated 
Jenny,  the  day  after  the  division ;  and 
some  time  after,  he,  by  Deed,  emancipated 
her  son  Lorenzo.  Both  these  Deeds  were 
recorded.  Jenny  had  two  other  children 
afterwards.  From  the  time  of  her  emanci- 
pation in  1803,  till  1813,  Jenny  acted  in  all 
respects  as  a  free  person,  and  kept  her 
three  youngest  children  with  her.  B.  Tal- 
bert died  in  1809.  The  Appellant  never  ob- 
jected to  the  Deeds  of  emancipation;  nor, 
that  we  hear  of,  ever  made  any  claim  to 
Jenny  or  her  children,  during  the  life  of 
his  father;  nor  after  his  death,  till  the 
year  1813,  when  he  took  possession  of  the 
three  children,  leaving  Jenny  at  large.  She 
sued  at  Law  for  the  freedom  of  er  chil- 
dren, and  a  verdict  was  found  foi  the  De- 
fendant. 

Two  objections  were  taken  forth  Appel- 
lant, on  the  argument.  1.  That  Equity  baa 
no  jurisdiction  of  the  cause.  2.  That  the 
Judgment  at  Law  is  a  bar,  so  far  as  it  re- 
lates to  the  children. 

As  to  the  first.  Though  not  fond  of  ex- 
tending Equity  jurisdiction,  I  think  this 
is  a  case  which  it  may  fairly  reach ;  at 
least,  concurrently  with  a  Law  Court.     See 

Dempsey  v.  Lawrence,  Gilm.  333. 
161  *The  more  serious  question  is,  can  it 
take  cognizance  after  a  trial  at  Law? 
And  in  common  cases,  I  should  be  clear 
that  it  could  not,  if  the  trial  at  Law  was 
fair.  But  there  is  something  peculiar  in 
this  case.  I  do  not  mean  that  this  is  a 
claim  for  freedom.  That,  we  all  agree, 
must  stand  on  precisely  the  same  ground 
with  any  question  of  property.  Nor  do 
I  mean,  that  this  is  the  case  of  a  mother, 
who  had  herself  been  a  slave,  and  was 
suing  as  next  friend  for  infants  who  were 
held  in  slavery.  This  circumstance  would 
prepare  us  to  expect,  that  the  cause  of  tne 
paupers  would  not  probably  be  presented  to 
the  Jury  in  its  best  shape ;  but  that  would 
furnish,  of  itself,  no  Jri^ound  for  a  new 
trial  of  the  question.  The  peculiar  feature 
is  this:  The  arrangement  by  which  the 
five  children  of  Jenny  were  divided  among 
the  children  of  Talbert,  the  former  con- 
veyance done  away,  and  Jenny  and  her 
last  child  freed,  was  a  family  matter  en- 
tirely. The  children  called  together,  and 
the  business  settled  without  writing,  the 
only  persons  who  could  give  evidence  of 
this  settlement,  were  the  children;  and 
they  were  strongly  interested  in  keeping 
fair  weather  with  their  brother  Charles. 
For,  if  the  Deed  of  1792,  under  which  he 
succeeded,  was  good  to  hold  the  three 
youngest  children  of  Jenny,  it  was  equally 
so  to  hold  the  four  horn  between  1792,  and 
1803,  and  divided  among  the  brothers  and 
sisters  of  the  Appellant.  They  might 
well,  therefore,  be  tempted  to  withhold  their 
evidence,  upon  a  compact  expressed  or 
understood,  that  if  Charles   might  be   per- 
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initted  to  recover  the  three  youngest  chil- 
dren, he  would  suffer  them  to  retain  their 
portions ;  and  so  sensible  does  the  Appel- 
lant seem  of  this,  that  he  told  a  witness, 
he  had  his  brothers  and  sisters  feed ;  for, 
if  they  said  any  thing  against  him,  he 
would  take  away  their  negroes.  And  in 
the  last  examinations  we  find,  that  one  of 
the  principal  witnesses,  Mrs.  KHzabeth 
Scott,  said,  that  as  Charles  had  offended 
her,  she  would  now  let  out  the  whole  truth ; 
from  which  it  would  seem,  that  it  had  not 
before  been  let  out.  These  consid- 
162  erations  satisfy  me,  that  *thc  case 
was  not  fully  before  the  Jury,  nor  the 
evidence  such  as  it  now  appears ;  and  that 
this  proceeded,  not  from  negligence  in  the 
paupers,  but  from  causes  beyond  their  con- 
trol. 

The  case  of  Isaac  v.  Johnson,  5  Munf.  95, 
is  much  stronger  than  this.  Th^re,  the 
pauper  sued  for  his  freedom  at  Common 
Law,  had  a  verdict  against  him,  and  moved 
for  a  new  trial,  which  was  overruled,  and 
Judgment  entered.  He  was  then  sold. 
Afterwards,  he  petitioned,  and  had  leave 
to  institute  another  suit  in  the  Corpora- 
tion of  Lynchburg;  which  was  removed  to 
the  Superior  Court  of  Law.  Pending  this 
suit,  being  advised  by  Counsel  that  the 
former  Judgment  might  be  pleaded  in  bar 
against  him,  he  filed  a  bill  in  the  Superior 
Court  of  Chancery  in  Richmond,  setting 
forth  sundry  grounds  of  relief,  and  praying 
that  the  former  Judgment  might  be  set 
aside,  Ac.  The  Injunction  was  granted, 
and  afterwards,  on  hearing  of  the  bill,  an- 
swer and  exhibits,  dismissed,  with  costs; 
and  a  non-suit  was  suffered  in  the  action 
at  Law,  and  afterwards  another  suit  in 
Chancery  brought  by  Isaac  in  the  County 
Court  of  Campbell.  In  this  suit  a  final 
Decree  was  pronounced  by  the  County 
Court  in  Isaac's  favor;  which,  on  appeal, 
was  reversed  by  the  Court  of  Chancery,  and 
the  bill  dismissed ;  and  on  appeal  to  this 
Court,  the  Chancellor*s  Decree  was  reversed, 
and  that  of  the  County  Court  afiBrmed. 
This  was  going  vastly  beyond  what  is 
asked  in  this  case,  and  further,  I  confess, 
that  I  could  have  gone.  I  do  not  think, 
then,  that  under  these  peculiar  circum- 
stances, the  Judgment  at  Law  is  a  bar ; 
and  that  being  removed,  there  is  no  di£Q- 
culty ;  for,  on  the  merits,  the  paupers  are 
clearly  entitled  to  their  freedom.  The  first 
l^^ift,  and  the  Deed,  (as  the  Chancellor  says, ) 
were  clearly,  by  the  mutual  consent  of  the 
parties,  destroyed  by  the  second  division, 
which  might  well  be  done,  without  Deed  ; 
this  being  personal  property,  and  posses- 
sion following  the  new  arrangement.  That 
the  Appellant  assented  to  this  new  divi- 
sion, was  proved  both  by  positive 
163  ^evidence,  and  by  his  long  acquies- 
cence in  the  freedom  of  Jenny  and  her 
children  for  ten  years.  The  Decree  should 
be  affirmed. 

JUDGK  GREEN. 

The  Appellant  claims  under  a  voluntary 
Deed,  by  which  his  father  conveyed  to  him 
Jenny  and  one  of  her  children  in  1792. 
The  slaves  remained  in  the  possession  of 
the  father  until  1803,  when  Jenny  had,  in 
all,  six  children,  one  of  whom  was  very 
young ;  and  Basil  Talbert  had  five  children. 


It  appears,  that  when  Basil  Talbert  pur- 
chased Jenny,  he  promised  her  that  when- 
ever she  had  a  child  for  each  of  his  chil- 
dren, she  should  be  emancipated,  and  Mrs. 
Talbert  was  anxious  that  this  promise 
should  be  redeemed.  After  the  death  of 
Mrs.  Talbert,  it  was  agreed,  that  the  Ap- 
pellant and  Mrs.  Scott,  (one  of  the  chil- 
dren of  B.  Talbert,  to  whom  a  conveyance 
had  been  made  in  1792,  of  one  of  Jenny's 
children)  should  give  up  their  claims 
under  those  Deeds;  and  that  the  five  oldest 
children  of  Jenny  should  be  assigned,  one 
to  each  of  B.  Talbert's  children :  and  that 
Jenny  should  be  set  free,  with  her  last 
child,  which  was  accordingly  done;  and 
from  this  time  (1803)  until  1809,  when  B. 
Talbert  died,  and  until  1813,  Jenny  lived 
as  a  free  woman  in  all  respects,  and  had 
two  other  children.  In  1813,  the  Appellant 
seized  the  three  last  children  of  Jenny  as 
slaves;  and  they  being  infants,  Jenny  sued 
for  their  freedom,  but  not  for  her  own,  the 
Appellant  not  having  seized  her.  Upon 
a  trial,  the  Jury  found  a  verdict  for  the 
Defendant,  and  Judgment  was  accordingly 
given  against  the  Plaintiffs.  This  Judg- 
ment is  relied  on  as  a  bar  to  the  Plaintiffs' 
claim  in  this  suit,  or  at  least,  as  to  the 
children  of  Jenny,  and  is,  I  think,  the  only 
impediment  to  their  right  to  freedom. 

The  transaction,  at  the  last  division  of 
the  negroes,  was,  in  effect,  a  restoration  of 
the  legal  title  to  Jenny  and  her  children, 
to  B.  Talbert.  Such  a  title  may  pass, 
164  without  *Deed,  when  the  possession 
accompanies  the  transfer  of  the  title, 
as  it  did  in  this  case;  B.  Talbert  never  hav- 
ing parted  with  the  possession.  The  Plain- 
tiffs were,  therefore,  entitled  to  recover  at 
Law;  and  in  an  ordinary  case,  a  Plaintiff 
so  entitled  could  have  no  remedy  in  fruity, 
after  a  Judgment  against  him  at  Law. 
But,  I  do  not  think  this  Judgment  ought 
to  bar  the  remedy  of  these  parties  in 
Equity,  considering  their  situation,  infants 
held  in  slavery ;  and  that  the  evidence  which 
they  now  exhibit,  was  not  then  in  their 
power;  some  of  the  witnesses,  as  they  say, 
having  determined  to  let  out  the  truth, 
only  since  the  trial  at  Law. 

All  the  children  of  B.  Talbert  had  a  mo- 
tive for  not  voluntarily  communicating  the 
true  character  of  the  transaction  at  the  last 
division;  for  they  apprehended  that  the 
Appellant  might,  as  he  threatened  he  would, 
claim  against  them  the  negroes,  which  they 
held  under  that  division,  by  force  of  the 
original  Deed  to  him,  as  he  claimed  Jenny 
and  her  children,  if   they  let  out  the  truth. 

I  am  for  affirming  the  Decree. 

The  PRESIDENT. 

The  Deed  of  gift  from  Basil  Talbert  to 
Charles  Talbert,  having  been  regularly  re- 
corded, and  being  of  prior  date  to  the  two 
Deeds  of  emancipation,  under  which  the 
Appellees  claim  their  freedom,  that  Deed 
was  an  obstacle  in  the  way  of  their  title  at 
Law,  which  could  only  be  removed,  upon 
the  evidence  in  the  record,  by  a  Court  of 
Equity.  By  that  evidence.  I  think  it  suffi- 
ciently appears,  that  the  Deed  of  gift  was 
not  intended  to  be  effectual  between  the 
parties  to  it;  but,  to  cover  the  propertv 
contained  in  it,  from  the  consequences  of  a 
suit  then  pending   against    the  donor,  and 
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for  his  benefit  only.  If  this  was  at  all 
doubtful  on  the  direct  evidence  to  this 
point  in  the  recotd,  it  is  rendered  mani- 
fest by  the  subsequent  conduct  of  the  par- 
ties.    The  full  exercise  of  ownership  of  the 

property  by  the  donor,  in  continuing 
165      to  hold  the  possession  of  it,  *^and    in 

two  instances  making  a  division  of  it 
among  his  children,  with  the  assent  of  the 
donee,  though  ineffectual,  prove  his  entire 
and  exclusive  right  to  it.  The  Chancellor, 
I  think,  was  therefore  correct  in  decreeing 
the  Deed  of  gift  to  be  cancelled,  and  in 
liberating  the  Appellees. 
Decree  affirmed.*^ 


Culpeper  Agricultural  and  Manufacturing 
Society  v.  Dtgges,  &c.    . 

Pleadlnff  and  Practice— Pleading  without  Ball— Join, 
der  oflMoe -Effect -Where  a  Defendant  Is  per- 
mitted to  appear  and  plead  without  crivinfir 
special  bail,  and  the  Plaintiff  joins  issue,  without 
maklnsr  any  objection,  such  objections  is  waived 
by  the  Plaiintlff,  and  the  appearance  bail  is  dis- 
charsred. 

Coporatlons— Salt  by— Coiporate  Name. t— A  bond  ex- 
ecuted to  the  "President  and  Managers  of  the 
Culpeper  Agricultural  and  Manufacturing  So- 
ciety," may  be  sued  upon  by  the  "Culpeper  Afirri- 
cultural  and  Manufacturing  Society,"  that  beinsr 
the  legal  style  of  the  Corporation. 

Same— Same— Same.— Corporations  must  sue  in  their 
true  names;  but  contracts  may  be  made  by  or 
with  them,  by  a  mistaken  name  if  the  mistake  be 
only  in  syllabis  et  verbis,  and  not  in  sensu  et 
reipsa. 

Appeal  from  the  Superior  Court  of  Law 
for  Fauquier  County. 

The  Culpeper  Agricultural  &  Manufac- 
turing Society  brought  an  action  of  debt 
against  William  H.  Digges  and  Whiting 
Digges,  who  were  the  obligors  in  a  note 
under  seal,  executed  to  the  ** President  and 
Managers  of  the  Culpeper  Agricultural  and 
Manufacturing  Society."  The  Declaration 
avers  that  the  said  note  was  executed  to 
the  Plaintiffs,  by  the  name  and  style  of 
**The  President  and  Managers  of,'*  Ac. 

The  Writ  was  executed  and  appearance 
bail  given.  The  Defendants  appeared, 
166  without  having  given  special  *bail, 
and  pleaded,  that  the  Plaintiffs  were 
an  unchartered  Bank,  and  therefore  an 
illegal  company ;  to  which  plea  the  plain- 
tiffs replied  generally,  and  issue  was 
joined.  The  Defendants  afterwards  de- 
murred, and  the  Plaintiffs  joined  in  de- 
murrer. 

On  the  demurrer,  the  Court  gave  judg- 
ment for  the  Defendants,  and  the  Plaintiffs 
appealed. 

Harrison,  for  the  Appellants,  objected, 
first,  to  the  Defendants'  being  permitted  to 


•Judges  Cabell,  and  Coalter,  absent. 

tCorporatlons-Suit^by.-In  Finst  National  Bank  v. 
Huntlnerton  Distillinfir  Co.,  41  W.  Va.  534.  28  S.  E.  Rep. 
794.  it  is  said:  **Ii  is  true  that  corporations  are 
mere  leg-al  creatures,  anrl  must  sue  and  be  sued  in 
their  true  names.  Porter  v.  Nekervis  (1826).  4  Rand. 
369:  Sod^tu  V.  Diaaes  (\sm .  Q  Jiand.  166.  Yet  if  some 
words  are  added  to  or  omitted  in  the  true  name  of 
a  corporation,  this  is  not  a  fatal  variance,  if  there 
be  enough  to  distinfiruish  the  corporation  from  all 
others,  and  to  show  that  the  corporation  suiufir  or 
belngr  sued  was  intended.  6  Hand.  165.  167.  It  is 
enougrh  if  it  be  idem  re  et  sensu.  It  need  not  be  idem 
syllabis  sen  verbis.  Mayor,  etc.,  of  Lynne  Reisris  (1613). 
10  Coke.  123  a:  Dr.  Ayray's  Case.  11  Coke.  18b.  If  a 
corporation  be  misnamed  in  a  suit  asrainst  it,  it  may 
be  pleaded,  butonly  in  abatement.  6 Com.  Dig-.  800: 
I  Thomp.  Corp.  §S  284.  291." 

See  further  monographic  note  on  "Corporations 
(Private)"  appended  toSlaughter  v.  Com.,  iSGratt 
767. 


appear  and  plead,  without  having  giTen 
special  bail.  Secondly,  that  the  error  in 
the  style  of  the  Corporation  in  the  bond,  is 
not  such  an  one  as  to  debar  the  Plaintiffs 
from  suing  in  their  proper  corporate  name. 
For  this,  he  cited  10  Co.  Rep.  125;  11  Co. 
Rep.  19,  20,  21 ;  2  Bac.  Abr.  5,  tit.  * 'Corpora- 
tion ;*'  College  of  Physicians  v.  Dr.  Salmon, 

Ld.    Raym.  680;  Sidney    College  v. ,  1 

Wils.  184;  Dutch  East  India  Company  ▼. 
Henriquez,  Ld.  Raym.  612;  Mayor,  Ac.  ▼• 
Blamire,  8  East,  492. 

Leigh,  for  the  Appellees,  contended,  that 
the  variance  here  was  material.  2  Com. 
Dig.  298,  tit.  **Capacity,"  B.  5.  The  ad- 
dition of  a  name  is  material.  Croydon 
Hospital  V.  Farley,  6  Taunt.  Rep.  467.  As 
to  the  Defendants'  being  allowed  to  plead 
without  bail,  the  objection  was  waived  by 
the  plea  and  issue,  and  the  bail,  both  com- 
mon and  special,  were  discharged.  If  the 
Plaintiff  objected  to  this  proceeding,  he 
ought  to  have  objected  at  the  time;  and 
if  his  objection  was  overruled,  he  ought  to 
have  excepted. 

March  4.  JUDGE  GREEN  delivered  his 
opinion. 

The  objection  now  taken  by  the  Appel- 
lants, that  the  Appellees  were  improperly 
permitted  to  appear,  plead  and  demur, 
without  giving  special  bail,  was  waived  by 
the  Appellants'  taking  issue  on  the  plea, 
and  joining  in  the  demurrer^ 
167  ^without  making  this  objection  in 
terms;  and  the  appearance  bail  was 
thereby  discharged,  as  was  decided  in  Grays 
V.  Hines,  4  Munf.  437.  The  appearance  of 
the  Defendants,  and  pleading  without  giv- 
ing special  bail,  superceded  the  issue  joined 
upon  the  plea  put  in  by  the  bail  for  their 
appearance,  and  refidered  it  null.  In  strict- 
ness, perhaps,  it  ought  to  have  been  set 
aside;  but,  the  omission  to  do  so,  is  no 
error  to  the  injury  of  the  Appellants. 

The  Declaration  alleges,  that  the  Plain- 
tiffs were  incorporated  by  the  name  of  **The 
Culpeper  Agricultural  and  Manufactnring 
Society;"  and  avers  that  the  Defendants 
executed  their  obligation  to  them,  by  the 
name  of  **The  President  and  Managers  of 
the  Culpeper  Agricultural  and  Manufac- 
turing Society;**  and  upon  a  demurrer  to 
this  Declaration,  the  question  is,  whether 
such  an  averment  can  be  made,  against  the 
terms  of  the  obligation  as  described  in 
the  Declaration?  If  it  can,  then,  instead  of 
demurring,  the  Defendants  should  have 
pleaded,  that  certain  persons  by  name, 
were:  '^The  President  and  Managers  of 
the  Society,"  and  that  the  bond  was  made 
and  delivered  to  those  persons  individually, 
and  traversed  this  averment  in  the  Decla- 
ration. For,  by  demurring,  they  admit 
the  averment  to  be  true,  if  it  is  competent 
to  the  Plaintiffs  to  make  it.  This  averment 
might,  I  think,  be  well  made.  Although 
a  Corporation  cannot  sue  but  in  its  true 
name,  contracts  may  be  made  by  and  with 
it,  by  a  mistaken  name,  if  the  mistake  be 
only  in  syllabis  et  verbis,  and  not  in  seusu  et 
reipsa,  as  is  said  by  the  Court  in  the  case 
of  The  Mayor  and  Burgesses  of  Lynn 
Regis,  10  Co.  125;  and  such  a  mistake  may 
be  averred  in  pleading,  or  shown  in  evi- 
dence, upon  the  general  issue.  Ibid,  and 
Gilb.  Hist.  C.  B.  179,  Cap.  17,  cited  6  Vin. 
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Abr.  320.  If  some  words  are  added  to  or 
omitted  in,  the  true  name  of  a  Corporation, 
this  is  not  a  fatal  variance,  if  there  be 
enou|i:h  to  distinguish  the  Corporation  from 
all  others  and  to  show,  that  the  Corpora- 
tion claiming,  or  against  which  a  claim  is 
asserted,  was  intended;  of  which  many 
examples  are  given  in  the  case  cited    from 

Coke's  Reports. 
168  *If,  in  this  case,  the  bond  had  been 

given  to**A.  B.,  President,  and  C.  D., 
Managers  of  the  Culpeper  Agricultural  and 
Manufacturing  Bank  Society,"  or  to  the 
^'President  and  Managers  of  the  Culpeper 
Agricultural  and  Manufacturing  Bank,"  I 
should  have  thought  that  it  could  not  have 
been  averred  or  shown  by  proofs,  that  it 
was  in  truth  given  to  the  ^^Culpeper  Agri- 
cultural and  Manufacturing  Society;"  for, 
this  would  be  an  opposition  to  the  legal 
import  of  the  Deed  itself.  In  the  first  case, 
the  legal  eifect  of  the  Deed  would  be,  to 
create  an  obligation  to  the  individuals 
named,  and  the  addition  of  '* President  and 
Managers"  would  be  only  a  superfluous 
description  of  the  particular  individuals 
meant,  or  at  most  an  indication  that  the 
obligation  was  made  to  them,  for  the  benefit 
of  the  Corporation ;  and  in  the  other,  the 
name  of  the  Corporation  in  the  bond,  would 
be  different  in  sense,  from  the  true  name 
of  the  Corporation  claiming  it  as  made  to 
them.  But  in  this  case,  the  naming  of  the 
^* President  and  Managers,  without  using 
their  proper  names,  does  not,  in  any  degree, 
contradict  the  averment  that  the  bond  was 
made  to  the  Corporation ;  but,  is  entirely 
consistent  with  it,  since  it  clearly  indicates 
that  the  bond  was  given  to  them  and  the 
other  Corporators,  not  in  their  individual, 
but  in  their  corporate  characters. 

I  think  the  Judgment  should  be  reversed, 
the  demurrer  overruled,  and  the  cause  re- 
manded fo'r  a  trial  of  the  issue  in  fact 
joined  between  the  parties. 

The  other  Judges  concurred,  and  the  judg- 
ment reversed,  &c. 
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Ma- 


*Tomlinson's   Administrator   v 
son,  &c. 

Marcb.  1828. 
Debt  on  Bond— Plea  of  Fraud— Immaterial  AUeiratlon. 

—In  debt  on  a  bond,  a  plea,  tbat  the  bond  was 
obtained  by  frand.  covin.  &c.  withoat  savingr 
wbetber  the  fraud  was  In  the  consideration  of  the 
bond,  or  In  Its  execution.  Is  Immaterial. 
Bond— Suit  on— Partial  Failure  of  Consideration.*- 
Where  property  Is  sold,  a  bond  taken,  suit 
brouffht.  and  the  Defendant  pleads  that  the  prop- 


•Bond— 5ttlt  on— Partial  Failure  of  Consideration.— 

In  Fisher  v.  Burdett.  21  W.  Va.  629.  It  Is  said:  "Be- 
fore the  adoption  of  said  act  of  1881.  the  courts  of 
Virginia  held,  that  the  defendant  could  not  vacate 
a  bond  at  law  because  he  was  Imposed  upon  In  a 
settlement  of  accounts  which  preceded  Its  execu- 
tion, or  because  the  bond  was  founded  on  a  false  or 
traudDlent  statement  of  facts.  Taylor  v.  Klngr.  « 
Mnnf.  868,  or  because  the  bond  had  been  obtained 
by  fraudulent  misrepresentations  made  by  the 
plaintiff.  Wyche  y.  Macklln,  2  Rand.  426,  or  when 
the  action  was  on  a  contract  either  by  deed  or  by 
parol  the  defendant  could  not  at  law  show,  that  the 
consideration  had  failed  In  part.  Tomlinson  v. 
Mason.  6  Band.  169;  Webster  v.  Couch.  6  Rand.  510.  1 
Bob.  Pr.  (old)  227-8:  Christian  v.  Miller.  8  Lelsrh  78." 
And  In  Sterllngr  Orsran  Co.  r.  House.  25  W.  Va.  88. 
it  is  said:  "It  has  been  decided  in  a  number  of 
cases  in  the  court  of  appeals  of  Virginia,  that  prior 
to  the  statute  of  1881  before  quoted,  no  special  plea 
could  be  filed  by  a  defendant  setting  up  as  an 
abatement  or  satisfaction  of  the  plaintiff's  demand. 
that  he  had  violated  the  obllsratlon  on   his    part 


erty  was  of  less  value  than  It  was  represented  to 
be,  such  defence,  sounding  altogether  in  dam- 
ages, is  bad;  and  the  proper  remedy  would  be  an 
action  of  deceit. 

Appeal  from  the  Superior  Coart  of  Greens* 
ville  County,  where  an  action  of  debt  was 
brought  by  the  administrator  of  Tomlinson 
against  Rives  and  Mason,  on  a  bond  exe- 
cuted by  the  Defendants  to  the  Plaintiff,  ad- 
ministrator as  aforesaid.  The  Defendanta 
pleaded  several  pleas,  which,  with  the  sub- 
sequent proceedings,  are  fully  set  forth  in 
the  following  opinion.  A  conditional  ver- 
dict was  rendered,  and  Judgment  given  for 
the  Defendants.     The   Plaintiff    appealed. 

Attorney  General,  for  the  Appellant^ 
contended,  that  the  verdict  was  insufficient, 
and  destitute  of  the  necessary  precision.  It 
submits  to  the  Court  a  mere  abstract  prin- 
ciple of  Law.  It  is  not  universally  true, 
that  the  representations  of  an  agent,  with- 
out authority,  are  binding  upon  his  prin- 
cipal.    Fenn  v.  Harrison,  3  Term  Rep.  757; 

1  Camp.  Rep.  268.  A  crier  has  less  au- 
thority than  an  auctioneer.  He  is  em- 
ployed by  the  auctioneer,  as  a  ministerial 
agent. 

Johnson,  for  the  Appellee,  said  that  the 
bond  was  no  bar  to  the  evidence  offered  by 
the  pleas;  because,  the  issue  being  joined ^ 
the  estoppel  is  waived.  For  this,  he  cited 
Taylor  v.  King,  6  Munf.  358;  Chew  v. 
Moffatt,  6  Munf.  120;  Wyche    v.    Macklin, 

2  Rand.  426.  As  to  the  finding  being  on 
an  abstract  point,  it  must  be  taken  in  con- 
nection with  the  pleas,  which,  taken  to- 
gether, explain  the  question  propounded  by 

the  Jury.  The  case  of  M'Michen  v. 
170  *Amos,  4  Rand.  132,  justifies  a  ver- 
dict of  this  sort.  That  principals  are 
liable  for  their  representations  of  their  serv- 
ants, made  in  execution  of  the  duty  as- 
signed to  them,  is  proved  by  Paley  on 
Agency,  228,  229;  Grammar  v.  Nixon,  1  Str. 
653:  Crockford  v.  Winter,  1  Camp.  Rep. 
124;  Heme  v.  NichoU,  1  Salk.  289;  1  Cora. 
Dig.  317,  312,  (new  edit.)  lb.  318;  Karl 
Ardglasse  v.  Muschamp,  1  Vern.  239; 
Whitehead  v.  Tuckett,  IS  East,  400. 

March  3.  JUDGE  COALTER  delivered 
the  opinion  ot  the  Court. 

This  is  an  action  of  debt  on  a  bond  taken 
by  the  Appellant  on  the  sale  of  his  intes- 
tate's estate.  There  are  several  pleas;  1. 
That  of  payment.  2.  That  the  bond  was 
obtained  by  fraud,  covin  and  misrepresen- 
tation, in  this,  that  it  was  given  for  the 
price  of  a  slave  (Judith)  exposed  to  public 
sale :  that  she  was,  at  the  time  of  the  sale 
unsound  and  of  no  value;  and  that  the 
plaintiff,  at  the  time  of  the  sale,  knew  that 
she  was  unsound  and    of  no  value,  but    by 


imposed  on  him  by  the  contract,  or  that  the  con- 
sideration failed,  or  that  fraud  and  deceit  had  been 
practiced  by  the  plaintiff  in  making  the  contract 
sued  upon,  on  which  his  suit  was  based:  in  other 
words  that  he  could  not  set  up  the  defense  of  re- 
coupment by  plea.  Taylor  v.  Kin&r.  6  Munf.  3ft8; 
Wyche  V.  Macklln.  2  Rand.  426:  Tomlinson'8  Adm'r  v. 
Mason.  6  Band.  Ifl9." 

Pleading  and  Practice— Plea  Raises  No  Defense— 
Effect  of  3Utate  of  Jeofails.-The  Virginia  aathori- 
ties  hold  that  where  a  plea  Is  so  defective,  as  not  to 
raine  a  substantial  defense  to  the  action,  the  plea  is 
bad  even  under  the  statute  of  jeofails,  and  a  re- 
pleader ought  to  be  awarded  by  appellate  court, 
though  no  objection  was  raised  to  the  plea  in  the 
court  below,  and  issue  had  been  joined  thereon. 
State  V.  Seabright,  16  W.  Va.  »5.  citing  the  principal 
case  as  authority. 
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deceit,  &c.  frandulentlj  concealed  the 
same.  3.  That  the  bond  was  obtained  by 
fraud,  covin,  and  misrepresentation.  4. 
That  it  was  obtained  by  fraud,  covin,  and 
misrepresentation,  by  the  Plaintiff,  and 
others  in  collusion  with  him,  falsely  and 
fraudulently  representing  to  the  Defendant, 
that  the  slave,  for  whose  purchase  the  bond 
was  executed,  was  then  and  there  pregnant 
and  healthy,  in  confidence  of  which  false 
representation,  the  writing  was  given.  This 
plea  does  not  state,  that  she  was  not  preg- 
nant, and  that  she  was  not  healthy,  further 
than  may  be  inferred  from  the  allegation, 
that  she  was  falsely  represented  to  be  so ; 
nor  does  it  aver  a  sale  of  the  slave,  either 
public  or  private,  except  so  far  as  may  be 
inferred  from  the  allegation,  that  the  bond 
was  tor  her  purchase ;  nor  does  it  say,  that 
the  representation  was  made  in  the  sale, 
but  seems  rather  to  confine  it  to  the  time 
of  giving  the  bond. 

171  *^On  issues  made  up  on  these  pleas, 
the  Jury  find  for  the  Defendant,  sub- 
ject, however,  to  the  opinion  of  the  Court 
on  the  following  question:  ''whether  the 
representations  of  a  crier  at  a  public  sale, 
in  relation  to  the  property,  under  the  ham- 
mer, are  to  be  considered,  in  Law,  as  the 
representations  of  the  principal,  no  author- 
ity being  given  by  the  principal  to  the  crier 
to  make  such  representation?*' 

The  first  two  pleas  go  to  the  entire  ac- 
tion. The  first  avers  payment  of  the  whole 
debt.  The  second  avers  a  fraudulent  con- 
cealment of  unsoundness,  which  rendered 
the  slave  of  no  value.  The  third  does  not 
state  whether  the  fraud  and  misrepresen- 
tation affected  the  consideration  of  the 
bond,  or  the  manner  of  its  execution;  and 
therefore,  presents  no  point  on  which  an 
issue  could  be  taken,  or  Judgments  ren- 
dered. The  fourth  is  the  one  on  which 
the  verdict  of  the  Jury  shows  that  the 
cause  turned.  Independent  of  the  above 
remarks  as  to  this  plea,  it  is  not  a  plea  to 
the  whole  action.  It  does  not  aver  that 
the  slave  was  of  no  value.  She  might  have 
been  sound,  though  not  pregnant;  or  she 
may  have  been  neither  and  still  ot  con- 
siderable value.  There  is  no  averment 
that  the  Defendant  offered  to  rescind  the 
contract  and  return  her,  if  that  would  have 
altered  the  case.  The  facts  stated  in  the 
plea,  giving  them  their  utmost  latitude 
could  only  entitle  the  Defendant  to  com- 
pensation for  the  difference  in  the  value  of 
the  slave,  if  pregnant  and  sound,  and  her 
real  value.  This,  sounding  altogether  in 
damages,  was  the  proper  subject  of  an  ac- 
tion of  deceit,  and  could  not  be  adjusted  on 
the  issues  joined  in  this  cause.  It  was 
not  enough  to  avoid  the  bond  in  toto,  so 
as  to  produce  the  great  injustice  of  leaving 
the  Defendant  in  possession  of  the  Plain- 
tiff's property,  without  paying  for  it  what 
it  was  really  worth.  In  the  case  of  Chew, 
ex'or  of  Wormeley  v.  Moffatt,  6  Munf. 
120,  the  plea  of  fraud  went  to  the  whole 
consideration,  and  was  an  answer  to  the 
whole  action. 

This  case  presents  a  striking  instance  of 

the  eftects  of  the  extremely  loose   practice, 

to  say  no  more  of  it,  which    prevails 

172  *in  our  Inferior   Courts,    continually 
presenting  new  and  unheard  of  ques- 


tions for  the  decision  of  this  Court.  A 
general  demurrer  to  the  three  last  pleas 
would  have  been  decisive  of  the  case.  The 
Statute  of  Jeofails  cannot  aid  the  party  in 
Such  a  case  as  this.  Admitting  all  be  says 
to  be  true,  the  Court  cannot  give  Judgment 
according  to  the  right  of  the  case.  He 
can  have  no  right  to  hold  the  slave,  though 
unsound,  without  paying  her  real  .value. 
Had  the  verdict  of  the  Jury  been  for  the 
Plaintiff,  if  the  Law  on  the  point  reserved 
should  be  for  him,  otherwise  for  the  De- 
fendant, this  would  have  shown  that  there 
was  nothing  in  the  case  except  what  grew 
out  of  the  fourth  plea ;  and  in  that  case, 
the  Court  might  have  rendered  Judgment 
for  the  Plaintiff,  non  obstante  veredicto. 

Independently,  therefore,  of  the  objec- 
tion, that  the  verdict  presents  an  abstract 
question,  and  the  strong  views  which 
might  be  taken  on  that  and  various  other 
grounds  taken  in  the  argument  against  the 
Judgment  of  the  Court  below,  those  taken 
above  preclude  the  necessity  of  going  into 
them. 

The  Judgment  of  the  Superior  Court 
must  \fe  reversed,  and  the  third  and  fourth 
pleas,  and  the  issues  thereon,  set  aside  as 
immaterial,  and  a  venire  de  novo  awarded, 
to  try  the  issues  on  the  first  and  second 
pleas. 


173  •Sawney  v.  Carter. 

Marcb.  1828. 
Equity  Jnrisdictlon— Enforcement  of  Pronite  of  I 
cipetion.*— A  Court  of  Equity  cannot  enforce  a 
promise  by  a  master  tbat  he  will  emancipate  tals 
slave,  after  a  certain  condition  is  performed 
wbich  condition  has  been  complied  with.  The 
Jurisdiction  of  Equity  only  extends  to  cases  where 
the  pauper  has  a  lesral  risrht  to  freedom,  bat  there 
is  sonte  impediment  to  the  assertion  of  that  rtsht 
in  a  Court  of  Law. 

This  was  an  appeal  from  the  Chancery 
Court  of  Fredericksburg,  where  Sawnej,  a 
coloured  man,  filed  his  bill  against  Robert 
C.  Carter,  to  recover  his  freedom.  The 
facts  of  the  case  are  suflSciently  set  forth 
in  the  following  opinion. 

Harrison,  for  the  Appellant. 

Stanard  and  Briggs,  for  the  Appellee. 

March  8.  JUDGE  COAl^TER  delivered 
the  opinion  of  the  Court. 

The  pauper,  in  this  case,  claims  his 
freedom  on  an  alleged  contract  between 
his  master  and  him,  at  the  time  he  was 
purchased  at  an  executor's  sale,  that  on 
paying  his  purchase  money,  he  should  be 
free.  He  alleges  that  he  has  paid  accord- 
ingly; but,  that  his  master  would  not 
emancipate  him.  The  proof  of  the  contract 
is  by  no  means  clear;  although,  if  that 
was  proved,  and  such  a  contract  could  be 
enforced  in  Ekiuity,  there  is  perhaps  proof 
enough  in  the  record,  of  his  master  hav- 
ing received  some  property,  to  wit,  a 
waggon  and  three  horses,  which  the  pauper 
claimed  as  his  own,  and  the  proceeds  of  his 


*Eqalty  Jurisdiction— Enforcoment  of  Coatrsct  for 
Future  Bmsnclpstlon.— A  contract  between  a  master 
and  his  slave  for  the  future  emanciaption  of  the 
slave  is  utterly  void  and  cannot  be  enforced  sffainsi 
the  master,  although  the  slave  may  have  folly  com- 
piled with  his  part  of  the  agreement.  To  this  effect, 
the  principal  case  is  cited  with  approval  in  Steven- 
son V.  Singleton.  I  Leigh  78:  Bailey  v.  Polndexter. 
14  Qratt.  itfS:  Williamson  v.  Coalter.  14  Grati.  Wfi 
Shue  V.  Turk.  15  Gratt  265,  276. 
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earnings  by  waggoniniir,  to   send   tbe  case 
to  an  account. 

There  is  no  case  in  this  Court,  that  I 
can  find,  justifying  the  idea  that  a  Court 
of  Equity  can  enforce  such  a  contract;  but, 
the  reverse  has  been  decided,  as  will  be 
seen  hereafter.  There  is  no  doubt  that  a 
Court  of  Equity  may  entertain  a  bill,  where 
the      party     has    been    detained    in 

174  ^slavery  and  has  a  legal  title  to  his 
freedom,  but  there  is  some  impedi- 
ment to  the  assertion  of  that  right  at  Law 
which  would,  in  any  other  case,  justify  the 
interposition  of  a  Court  of  Equity ;  as,  if 
the  Will,  by  which  he  was  emancipated, 
was  fraudulently  suppressed,  or  destroyed ; 
or  a  Deed,  prior  to  that  of  emancipation, 
and  which  had  been  abandoned,  was  fraud- 
ulently set  up  as  a  bar  to  the  recovery  at 
Law ;  as  was  lately  decided  in  the  case  of 
Talbert  v.  Jenny,  ante,  159. 

In  the  case  of  Dempsey  v.  Lawrence, 
Oilm.  333,  the  pauper  was  not  so  before 
the  Court,  as  that  the  merits  could  be  de- 
cided, either  by  the  Court  below,  or  by  this 
Court.  The  bill  was  dismissed;  and  this 
Court  only  sent  the  case  back,  to  be  placed 
in  a  situation  in  which  it  could  be  tried  on 
the  merits.  How  this  Court  would  have 
decided,  coula  tnc  merits  have  been  gone 
into,  cannot  therefore  be  known ;  and  con- 
sequently, that  case  can  give  no  rule  in 
this. 

The  case  of  John  Rose,  a  pauper,  v. 
Hazall,  adm'r  of  Duncan  Rose,'  junr.  was 
decided  in  this  Court  against  the  pauper. 
That  was  a  very  strong  case  for  the  pauper, 
as  I  find  by  my  note  of  it,  though  I  was 
not  present  when  it  was  decided.  Accord- 
ing to  these  notes,  it  appears,  that  this  man 
belonged  to  the  estate  of  the  late  Cot. 
Bainster,  near  Petersburg:  that  he  was 
tbe  son  of  Duncan  Rose  the  elder,  who, 
on  his  death  bed,  recommended  him  to  the 
care  of  his  nephew,  the  intestate  of  the 
Appellee.  On  the  sale  of  Banister's  estate, 
he  was  purchased  by  Dr.  Wilson  for  901. 
who  sold  him  to  the  intestate  for  the  same 
sum.  The  intestate  then  put  him  appren- 
tice to  a  carpenter.  After  his  apprentice- 
ship, he  worked  as  a  journeyman,  and, 
down  to  the  death  of  the  intestate,  worked 
for  himself,  and  was  treated  as  a  free  man 
by  his  employer,  who  paid  him  his  earn- 
ings. The  intestate  frequently  admitted 
that  he  was  free,  and  said  that  he  had  paid 
him  his  purchase  money,  and  more;  and 
never  interfered  with  him  as  a  slave.  His 
administrator  always  considered  him  as 
free;  but  finding  that  he  had  not  been 
emancipated  by  Deeds,  and  not  know- 

175  ing  *but  that  he  would  be   necessary 
to   pay  debts,  considered  it  his  duty 

to  take  him  as  a  slave.  He  says  he  is  not 
hostile  to  his  claim  to  freedom ;  but  sug- 
gests, for  the  consideration  of  the  Court, 
whether  a  contract  for  freedom  can  be  set 
up  in  a  Court  of  Equity,  and  whether  any 
other  mode  of  emancipation  than  that  pre- 
scribed by  Law  can  be  sustained. 

By  the  Act  of  May,  1723,  4  Stat,  at  Large, 
132,  it  is  enacted,  that  no  negro,  mulatto,  or 
Indian  slave,  shall  be  set  free  on  any  pre- 
tence whatever,  except  for  some  meritorious 
service  to  be  adjudged  and  allowed  by  the 
Governor  and  Council,  and  license  therefor 


first  had  and  obtained;  and  if  they  shall 
be  otherwise  set  free,  it  shall  be  lawful  for 
the  Church- wardens,  and  they  are  required, 
to  take  them  up  and  sell  them  as  slaves, 
Ac.  This  is  re-enacted  by  the  Act  of  Octo- 
ber, 1748,  6  Stat,  at  Lar.  112. 

By  the  Act  of  May,  1782, 11  Stat,  at  Large» 
39,  reciting,  that  application  had  been  made 
to  empower  persons  disposed  to  emancipate 
their  slaves,  to  do  so,  it  is  enacted,  that  it 
shall  hereafter  be  lawful  for  any  person,  by 
his  last  Will  and  Testament^  or  by  any 
other  instrument  in  writing  under  his  or 
her  hand  and  seal,  attested  and  proved  in 
the  County  Court  by  two  witnesses,  &c.  to 
emancipate  his  slaves  or  any  of  them,  Ac. 
This  act  is  brought  into  the  revision  of  1794, 
ch.  103,  sec.  36,  by  the  26th  section  of 
which,  1  Rev.  Code,  433,  it  is  made  unlaw- 
ful to  permit  slaves  to  go  at  large,  and 
hire  themselves  out,  under  penalty  of  be- 
ing apprehended  and  sold;  and  is  also 
brought  into  that  of  1819,  sec.  53,  p.  433. 

It  has  also  been  decided  by  this  Court, 
that  a  Deed  of  emancipation,  not  recorded 
in  the  proper  Court,  but  in  some  other, 
gives  no  title  to  freedom,  until  properly 
recorded.  Givens  v.  Mann,  6  Munf.  191; 
Lewis  V.  Fullerton,  1  Rand.  15. 

On  the  whole,  the  Decree  must  be 
afiSrmed. 


176      *K6lly,  &c.  V.  Kelly's  Executors* 

Marcb.  18S8. 

Parent  and  Child*— Conveyance  to  Child— PreMinp- 
tlon.— Where  a  father,  belner  Indebted  to  his  chil- 
dren, afterwards  conveys  property  to  them,  which 
is  more  than  equal  to  the  amount  of  the  debt  this 
conyeyance  shall  be  presumed  to  be  in  satisfac- 
tion of  the  debt  if  there  are  no  circumstances  to 
prove  a  contrary  intention. 

Snme-Sanie-Senie.— Althoufirh  the  property  con- 
veyed, and  the  debt  are  not  ejusdem  generis,  the 
one  may  be  a  satisfaction  of  the  other,  if  the  In- 
tention of  the  testator  be  apparent,  that  such 
ahonld  be  the  effect 

This  was  an  appeal  from  the  Fredericks- 
burg  Chancery  Court,  where  James  W.  Kelly 
and  others,  filed  their  bill  against  William 
Stone  and  George  Kemper,  executors  of 
John  Kelly,  deceased.  The  whole  subject 
of  controversy  is  fully  explained  in  the  fol- 
lowing opinion. 

Briggs  and  Leigh,  for  the  Appellants. 

Harrison  and  Stanard,  for  the  Appellees. 

March  8.  JUDGE  CARR,  delivered  hia 
opinion. 

John  Kelly  married  a  lady  of  the  name 
of  Paine,  and  received  by  her  (it  is  said) 
twelve  slaves.  She  died,  leaving  five  chil* 
dren.  In  1797,  John  Kelly,  being  about  to 
marry  a  second  wife,  executed  a  Deed  of 
gift  conveying  to  his  children,  in  different 
proportions,  all  the  slaves  he  had  received 
by  their  mother,  which  were  to  be  delivered 
to  them  *^at  lawful  age,  or  marriage." 
This  Deed  was  duly  recorded;  and  the 
slaves  were,  at  different  periods,  delivered 
to  the  children.  The  becond  marriage  took 
effect,  and  eight  children  were  the  fruit  of 
it.  In  1809,  one  Yates,  by  Will,  bequeathed 
to  the  children  of  Kelly  by  his  first  wife 
$1000,  to  be  equally  divided  among  them. 
In  1810,  Kelly  was  appointed  guardian  of 
his  children  as  to  this  legacy,  and  not  long 


•See  monofrraphic  noU  on  "Parent  and  Child"  ap- 
pended to  ArmstronsT  v.  Stone.  0  Gratt.  102. 
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after  received  the  money.  On  the  Slst  of 
J^arch,  1814,  J.  Kelly  and  his  wife  executed 
five  Deeds,  conveying  to  each  of  his 
177  children  by  his  first  *wife,  one  hun- 
dred acres  of  land,  which  it  is  agreed 
on  ail  hands  were  worth  more  than  their 
shares  of  the  legacy.  All  these  children 
were  then  of  age,  except  one.  The  consid- 
eration expressed  in  the  Deeds,  is  natural 
love  and  affection,  and  one  dollar.  The 
Deeds  were  accepted,  recorded,  and  the 
children  took  possession  of  the  land.  In 
1815,  J.  Kelly  made  his  Will,  in  which  he 
gives  again  to  the  children  by  his  first 
wife,  the  slaves  and  land  before  conveyed. 
He  gives  the  rest  of  his  land  and  slaves  to 
his  wife,  for  life;  and  at  her  death,  the 
land  to  be  divided  among  his  children  by  the 
last  wife,  and  slaves,  among  all  his  chil- 
dren by  both  wives.  In  1820,  J.  Kelly 
died ;  and  in  1822,  the  children  by  the  first 
wife  filed  their  bill  against  their  father's 
executors,  to  recover  their  legacy  of  $1000, 
left  them  by  Yates.  The  Chancellor  dis- 
missed their  bill,  and  they  appealed  to  this 
Court. 

The  only  question  in  the  cause,  is, 
whether  this  legacy  must  not  be  taken  as 
satisfied  by  the  land  conveyed  to  the  Plain- 
tiffs in  1814?  This,  it  will  be  observed,  is 
not  a  question  whether  a  debt  is  extin- 
g^uished  by  legacy;  nor,  whether  a  provi- 
sion secured  to  children  by  settlement,  is 
satisfied  by  portions  given  them  by  the 
Will  of  a  parent;  nor  yet,  whether  a  legacy 
be  deemed  by  an  advancement  made  in  the 
life  of  the  testator;  but  simply,  whether  a 
parent,  owing  to  his  children  a  debt,  and 
making  them  a  Deed  for  property  of  greater 
value  than  the  debt,  shall  be  considered  as 
having  given  them  thia  property  (leaving 
the  debt  still  unpaid.)  or  as  having  dis- 
charged the  debt  by  the  conveyance  of  the 
property. 

We  will  consider  this  question,  first,  on 
the  presumption  arising  from  the  acts  of 
the  parties ;  secondly,  on  the  evidence. 

On  the  first  head,  I  will  cite  some  cases, 
which  seem  to  me  very  strongly   in   point. 

Wood  V.  Bryant,  2  Atk.  521 :  The  Plain- 
tiff's wife  was  entitled  to  the  residue  of  her 
grandmother's  estate  under  her  Will, 
and  likewise  was  left  executrix,  and 
178  durante  *minore  aetate  her  father  was 
administrator.  At  the  time  of  her 
marriage  with  the  Plaintiff,  he  was,  by 
agreement,  to  have  8001.  from  the  father; 
which,  in  the  settlement,  is  mentioned  to 
be  a  portion,  and  in  consideration  of  natu- 
ral love  and  affection.  The  father  being 
dead,  this  bill  was  filed  against  his  repre- 
sentative, for  a  settlement  of  the  grand- 
mother's estate ;  and  it  was  insisted,  that 
the  8001.  paid  by  her  father  on  her  marri- 
age, was  not  in  satisfaction  of  this  resi- 
due, especially  as  it  was  expressed  to  be 
given  for  natural  love  and  affection,  and  as 
the  father,  at  the  time  of  the  marriage, 
was  worth  8,0001.  and  had  but  this  daugh- 
ter and  a  son ;  and  Chidley  v.  Lee,  Prec. 
in  Ch.  228,  was  cited,  where  a  portion  given 
in  this  way  had  been  decided  to  be  no  sat- 
isfaction. There  was  evidence  given  of 
parol  declarations  made  by  the  Plaintiff  and 
his   wife   shortly  after  the  marriage,  that 


the  8001.  were  intended  as  a  satisfaction  of 
the  residue,  as  well  as  a  portion ;  and  on 
the  other  side,  declarations  of  the  father, 
that  the  residue  amounted  to  5001.  and  that 
he  intended  to  give  the  Plaintiff  lOOOl. 
more;  and  that  six  weeks  before  his  death, 
he  told  the  Plaintiff,  *'Thou  knowesti  owe 
thee  a  great  deal  of  money,  and  thou  sbalt 
not  be  wronged  of  a  farthing."  Irord 
Hardwicke  sa>s,  **The  first  question  is, 
whether  there  is  a  presumptive  satisfaction 
of  the  legacy  to  the  Plaintiff's  wife,  under 
the  grandmother's  Will,  by  the  8001.  being 
advanced  to  her  by  the  father  on  her  mar- 
riage. I  do  not  think  any  rule  can  be  laid 
down,  but  the  cases  must  depend  upon  their 
particular  circumstances.  There  are  very 
few  cases  where  a  father  will  not  be  pre- 
sumed to  have  paid  the  debt  he  owed  to  a 
daughter,  when,  in  his  life-time,  lie  g:ivea 
her  in  marriage  a  greater  sum  than  he 
owed  her;  for,  it  is  very  unnatural  to  sup- 
pose, that  he  would  choose  to  leave  himself 
a  debtor  to  her,  and  subject  to  an  account. 
As  to  the  case  of  Chidley  v.  Lee,  the 
ground  Sir  John  Trevor  went  upon  was, 
that  the  husband  knew  nothing'  of  the 
legacy  to  the  wife  from  a  collateral  ances- 
tor, and  therefore  held  it  was  not 
179  satisfied  by  Mhe  portion.  But,  I 
must  own,  that  I  think  that  an  ex- 
treme hard  case;  and  I  believe  I  should 
have  been  inclined  to  have  decided  it  other- 
wise. If  the  present  case,  therefore,  rested 
on  the  presumption  only,  I  should  be  of 
opinion  that  the  8001.  was  a  satisfaction  of 
the  residue,  under  the  grandmother's 
Will."  The  parol  evidence  he  considered 
as  making  the  case  still  stronger  for  the 
defendant,  and  refused  the  account  (as  to 
the  residue)  prayed  for. 

Seed  V.  Bradford,  1  Ves.  sen.  501:  B. 
was  indebted  to  his  daughter  1041.  being 
one-fifth  of  a  legacy  left  her  and  her  four 
sisters,  by  their  grandfather.  Upon  the 
marriage  of  the  Plaintiff  with  the  daugh- 
ter, B.  agreed  to  give  his  daughter  4O01. 
On  the  wedding  day,  B.  brought  forward 
the  money,  and  one  witness  stated  that  he 
said,  **  There  is  the  money  I  give  my 
daughter,  but  that  is  not  all."  The  mar- 
riage took  place  in  1740.  The  wife  died  in 
1742;  the  father  in  1746.  No  demand  was 
made  of  the  legacy  during  the  father's  life. 
The  husband,  as  administrator  of  bis  wife, 
filed  this  bill  to  recover  the  legacy.  The 
case  of  Wood  v.  Bryant,  (quoted  above,) 
was  relied  on  for  the  Defendant.  Sir  John 
Strange  dismissed  the  bill.  He  said,  the  de- 
mand should  have  been  made  in  the  life  of 
the  father,  who  was  a  party  to  the  trat:s- 
action,  and  could  have  given  some  account 
of  it:  that  there  was  no  occasion  for  an 
express  stipulation,  that  the  4001.  were 
paid  in  full  satisfaction  of  the  legacy,  and 
not  out  of  his  own  pocket;  but,  every  case 
must  be  taken  with  the  circumstances  upon 
which  the  Court  goes,  to  see  whether,  from 
the  nature  of  the  transaction  and  demand, 
it  is  not  implied  that  the  money  thus  given 
in  the  lump,  included  what  the  father  gave 
by  bounty,  and  also,  what  came  to  his 
hands,  as  belonging  to  his  child.  That  is 
the  natural  transaction ;  and  otherwise, 
the  Court  must  suppose  he  meant  to  give 
the  4001.  out  of  his  own   pocket,  and  soffer 
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himself  still  to  remain  liable  to  that  de- 
mand and  interest. 

The  only  other  case  I  shall  cite,  is  Chave 

V.    Farrant,  18   Ves.    8:   B.  gave   by  Will 

to    his     grand      daughters,      Mary, 

180  *Sarah     and     Betty    Farrant,     1501. 
each.     These   legacies   came    to    the 

hands  of  their  father.  His  daughters  all 
married  during  his  life,  and  he  gave  to,  or 
in  trust  for,  each,  a  marriage  portion  of 
1,0001.  No  demand  of  the  legacies  was 
made  in  his  lite  time;  but,  the  three 
daughters  and  their  husbands  filed  the  bill 
for  their  legacies  of  1501.  with  interest. 
Sir  William  Grant  says,  **Upon  loolcing 
into  the  settlements.  I  find  nothing  from 
which  any  inference  can  be  drawn  as  to 
the  intention  of  the  parties.  In  Mrs. 
Chavis's,  her  father  covenants  to  pay 
1,0001.  for  the  portions  of  his  daughters. 
It  does  not  appear,  that  the  husbands  knew 
of  the  debts.  My  opinion  is,  that  the 
father  giving  the  portion,  must  be  taken 
as  meaning  to  satisfy  the  debt  he  owed  as 
executor  of  the  grandfather.  That  is  es- 
tablised,  in  opposition  to  Chidley  v.  Lee, 
by  the  more  recent  cases  of  Wood  v. 
Bryant,  and  Seed  v.  Bradford;"  (the  two 
before  cited.)  He  then  repeats  the  words 
of  Lord  Hardwicke,  in  Wood  v.  Bryant. 

These  cases,  it  will  be  observed,  clearly 
establish  this  point;  that  in  the  absence  of 
all  explanatory  evidence,  a  father  advanc- 
ing his  child,  to  whom  he  is  at  the  same 
time  in  debt,  shall  be  presumed  to  do  so, 
with  a  view  to  the  discharge  of  the  debt, 
if  the  sum  advanced  be  sufificient;  and  that, 
even  though  it  is  a  portion  given  in  mar- 
riage. The  case  before  us  is  much  stronger 
than  those  cited,  to  raise  the  presumption 
of  payment;  for,  the  advancement  here, 
was  not  made  on  the  marriage  of  the  chil- 
dren, nor  when  there  was  any  other  reason 
for  it,  than  the  wish  of  the  father  to  dis- 
charge his  debt.  It  was  made  by  five 
Deeds,  bearing  the  same  date,  conveying 
to  each  child  the  same  quantity  of  land, 
one  of  them  being  still  an  infant,  and  giv- 
ing them,  exclusive  of  this,  an  equal, 
and  some  witnesses  say,  a  better  portion  of 
his  estate,  than  his  younger  children. 

If  it  be  objected  that  the   legacy    was    a 

money   debt,  and    the   property   conveyed, 

land,  and  that  therefore,  upon  the  doctrine 

of  ejusdem  generis,  the  latter  cannot 

181  be  considered  *as  a  satisfaction  of 
the  former;  I  answer  that  this  con- 
clusion is  by  no  means  sound.  A  careful 
examination  of  the  cases  on  his  subject 
will  show,  that  all  depends  upon  intention. 
This  intention  you  must  ascertain  in  the 
best  manner  you  can-,  from  all  the  circum- 
stances attending  the  act.  When  a  child 
is  entitled  to  a  portion  of  5001.,  or  ^he 
father  has  left  him  5001.  by  Will,  and  after- 
wards, in  his  life,  advances  him  5001. ;  this 
sam  being  the  same  in  amount  and  the 
same  in  kind,  these  are  taken  as  circum- 
stances tending  to  show,  that  the  advance- 
ment was  made  in  satisfaction  of  the 
portion  or  legacy.  On  the  contrary,  if  the 
advancement  was  land,  it  is  taken  as  prima 
facie  going  to  show,  that  it  was  not  in- 
tended as  a  satisfaction  of  the  5001.,  they 
being  different  things.  But  yet,  these  are 
mere   presumptions,  liable   to   be  rebutted 


and  overthrown.  For,  if  it  be  made  to  ap- 
pear, that  the  father  did  not  Intend  the  5001. 
advanced,  to  go  in  satisfaction  of  the  por- 
tion or  legacy,  it  will  be  no  satisfaction, 
though  ejusdem  generis;  and  if  we  be  con- 
vinced, that  he  did  mean  the  land  as  a 
satisfaction,  it  will  be  so  taken,  though 
not  ejusdem  generis.  For  the  cases  show- 
ing this  to  be  the  Law,  I  refer  to  Jones  v. 
Mason,  ex'r  Ac,  5  Rand.  577.  Now,  I 
have  stated  the  strong  facts  in  this  case, 
which  show  so  clearly  the  intention  of  the 
father  to  discharge  his  debt  by  the  cpnvey- 
ance  of  the  land. 

But  if,  leaving  the  ground  of  presump- 
tion, we  come  to  the  evidence,  the  case  is 
put  beyond  doubt;  for,  it  is  proved,  that 
the  father,  in  the  first  place,  offered  to  sell 
to  his  children,  this  same  land  at  $8  per 
acre ;  thus  clearly  proving,  that  he  did  not 
intend  to  give  it.  They  refused  to  give 
that  price,  but  said,  that  they  would  take 
the  land  for  their  legacies,  and  on  no  other 
terms ;  and  soon  after  the  Deeds  were  ex- 
ecuted and  sent  to  them,  and  they  received 
them  upon  the  understanding,  as  every  one 
must  see,  and  as  two  or  three  of  the  Plain- 
tiffs declared,  that  they  were  made  to  dis- 
charge the  debts.  But,  they  were  a 
payment  and  a  bounty  too;  for,  they 
overpaid  the  legacies  double  and 
182  "treble.  In  addition  to  this,  the 
Deeds  were  made  in  1814,  and  the 
father  lived  tid  1820,  and  during  all  that 
time  we  hear  not  a  word  from  the  Plaintiffs 
about  the  legacy ;  no  demand.  Why?  Be- 
cause they  were  conscious  that  they  were 
paid. 

I  am  clear,  therefore,  on  every  ground, 
to  affirm  the  Decree. 

The  other  Judges  concurred,  and  the  De- 
cree was  affirmed. 


Roane's  Administrator  v.  Drum- 
mond*8  Administrators. 

Marcb.  1828. 
Joint  Jndflrmeiit— Death   of  One  Defendant— Effect.*— 

Where  a  joint  Judgment  is  obtained  asrainst  two 
Defendants,  and  one  dies,  an  action  of  debt  on  tbe 
Judgment  lies  against  tbe  representative  of  tbe 
deceased  Defendant:  tbe  T^aw  respecting  parti- 
tions, joint  rigbts  and  obligations.  I  Rev.  Ck>de, 
869.  being  applicable  to  joint  Judgments. 

Special  Demurrer.— After  issue  joined  on  any  plea,  it 
is  too  late  to  file  a  special  demurrer. 

Demarrer-Bffect  of.t— Wbere  pleadings  terminate 
in  a  demurrer  on  eltberside.  any  error  in  tbe  pre- 
vious pleadings,  on  eltber  side,  may  be  taken 
advantage  of. 

Judgment  —  Debt  on— Declaration— Wrong  Sum  De- 
manded-Statute  of  Jeofails.- In  an  action  of  debt 
on  a  Judgment  for  a  certain  sum  to  be  discharged 
by  a  lesser,  if  tbe  Declaration  demands  a  wrong 
sum.  and  no  special  demurrer  is  filed,  tbe  error 
is  cured  by  tbe  Statute  of  Jeofails  there  being 


•Joint  Judgment— Deatli  of  One  Defendant— Effect.— 

By  statute,  a  joint  judgment  may  be  revived 
against  tbe  representatives  of  a  deceased  defend- 
ant Hairston  v.  Woods.  0  Leigh  812.  citing  tbe  prin- 
cipal case  as  authority.  The  principal  case  is  also 
cited  in  Qalt  v.  Calland,  7  Leigh  600. 

See  further,  monographic  note  on  "Judgments** 
appended  to  v«5mttb  v.  Charlton.  7  Gratt,   426. 

Judgment— Interest— In  this  state,  interest  Is  gen- 
erally recoverable  on  a  judgment,  both  at  law  and 
in  equity.  Tazewell  v.  Saunders.  18  Qratt.  807.  868, 
citing  tbe  principal  case  as  authority. 

See  further,  monographic  note  on  ''Judgments'* 
appended  to  Smith  v.  Charlton,  7  Qratt.  425:  mono- 
graphic note  on  "Interest"  appended  to  Fred  v. 
Dixon,  27  Gratt.  Ml. 

tDemurrer— Effect  of.— See  generally,  monographic 
note  on  "Demurrers"  appended  to  Com.  v.  Jackson, 
2Va.  Cas.  601. 
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enouffb  In  the  Declaration  to  show  tbe  tme 
amount  of  tbe  Judffment.  A  verdict  wbicb  finds 
an  erroneous  sum.  "tbat  being  the  debt  in  the 
Declaration  mcntioned/Mssubsuntially  good,  tbe 
sum  being  surplusage,  and  tbe  conclusion  of 
tbe  verdict  being,  of  iuelf,  sufficient  to  show  the 
real  sum  demanded. 

This  was  an  appeal  from  the  Superior 
Court  of  Law  for  Stafford  County. 

The  administrators  of  William  Drnm- 
mond,  deceased,  brought  an  action  of  debt 
against  the  administrator  of  Alexander 
Koane,  deceased,  on  a  Judgment  which 
had  been  obtained  against  Roane  and  Al- 
cock  for  the  sum  of  501.  198.  lOd.,  and  one 
penny  damages;  which  Judgment 
*was  to  be  discharged  by  the  payment 
of  251.  7s.  43^,  and  the  damages  and 
costs,  to  wit,  $8  1  cent.  The  Declaration 
alleges,  that  this  Judgment  still  remains 
in  full  force  and  effect,  and  in  no  wise  sat- 
isfied, recovered  and  annulled.  It  further 
states,  that  the  Judgment,  with  the  dam- 
ages and  costs,  are  of  the  value  of  601. ; 
whereby  an  action  hath  accrued  to  the 
Plaintiff  **to  demand  and  have  of  the  De- 
fendant," the  sum  of  money  last  mentioned, 
the  amount  of  the  Judgment  aforesaid. 

The  Defendant  pleaded  payment  and  no 
such  record,  payment  by  Roane,  and  pay- 
ment by  Alcock;  to  which  pleas,  the  Plain- 
tiffs replied  generally,  and  issues  were 
joined. 

At  a  subsequent  Term,  the  Defendant 
asked  leave  to  demur  generally  to  the  Dec- 
laration ;  which  the  Court  refused  to  grant. 

The  Defendant  then  filed  a  plea  of  the 
Act  of  lyimitations,  to  which  the  Plaintiffs 
replied,  that  a  Writ  had  been  issued  within 
one  year  and  a  day,  Ac. 

The  Defendant  filed  another  plea,  that 
Alcock  survived  Roane;  to  which  plea,  the 
Plaintiffs  demurred  generally. 

The  Court  sustained  the  demurrer,  and 
overruled  the  plea.  They  also  decided  the 
plea  of  no  such  record  in  favor  of  the 
Plaintiffs. 

On  the  trial  of  the  issues,  the  jury  found 
for  the  Plaintiffs  the  sum  of  501.,  **that 
being  the  debt  in  the  Declaration  men- 
tioned,'* and  $60  in  damages.  The  Court 
gave  Judgment  accordingly,  and  the  De- 
fendant appealed. 

Harrison,  for  Appellant. 

Briggs  and  Stanatd,  for  Appellees. 

March  14.  The  PRESIDENT  delivered 
the  opinion  of  the  Court.* 

This  was  an  action  of  debt  upon  a  joint 
Judgment,  obtained  by  Drummond,  in  his 
life-tim^,  against  one  Alcock  and 
184  ^Alexander  Roane,  upon  their  obliga- 
tion. Among  other  errors  alleged 
in  the  record,  the  most  material  one  relied 
on  was,  that  the  demurrer  to  the  plea  by 
Roane*s  administrator,  that  Alcock  sur- 
vived his  intestate,  was  sustained  by  the 
Court.  Whether  this  decision  was  correct 
or  not,  involves  the  question,  whether  joint 
Judgments  are  within  the  provision  of  the 
Act  concerning  partitions  and  joint  rights 
and  obligations,  1  Revised  Code,  359;  and 
this  depends  on  a  sound  construction  of  the 
provisions  of  that  Act. 

At  the  common  Law,  joint  obligations 
and  joint  Judgments  could  only  be  enforced 


*  Judos  Coaueesl,  absent 


against  the  surviving  obligors  or  Defend- 
ants. The  death  of  any  of  such  obligors, 
or  Defendants,  absolved  their  personal 
representatives  from  all  responsibility.  In 
the  case  of  a  joint  Judgment,  though  it 
bound  the  lands  of  the  deceased  Defendant, 
it  did  not  bind  the  personalty,  or  affect  his 
personal  representative.  A  Scire  Facias 
only  lay  against  the  survivor  and  the  heir 
of  the  deceased  Defendant  as  terretenant, 
and  the  other  terretenants,  if  there  were 
such,  to  charge  the  lands  of  the  survivor, 
and  those  which  descended  to  the  heirs  of 
the  deceased  Defendant.  But,  in  the  case 
of  a  joint  and  several  recognizance,  a  ^ire 
Facias  lay  against  the  survivor  and  the 
heir  of  the  deceased  Defendant,  in  respect 
to  the  lien  of  the  Judgment  on  the  land; 
or,  it  lay  severally  against  the  survivor 
and  the  personal  representative  of  the  de- 
ceased Defendant,  with  or  without  tbe 
heir;  such  a  recognizance  having  the  effect 
of  a  joint  and  several  Judgment,  tbe  Judg- 
ment on  the  Scire  Facias  not  being  a  new 
Judgment,  but  that  the  Plaintiff  should 
have  execution  of  the  original  Judgment, 
according  to  its  terms;  20  Vin.  Abr.  149; 
the  Common  Law,  in  this  respect,  accom- 
modating itself  to  the  nature  of  the  obliga- 
tion of  the  parties.  See  also,  10  Vin.  Abr. 
title  '* Executors,"  N.  p.  4.  note  p.  8,  27. 

Applying  these  principles  to  the  con- 
struction of  the  3d  section  of  the  Act  con- 
cerning partitions,  joint  rights  and 
185  ^obligations,  it  seems  to  me  that  joint 
Judgments,  if  not  within  its  letter, 
are  clearly  within  its  spirit.  The  reason 
of  the  Legislature  for  abrogating  so  much 
of  the  Common  Law,  as  changed  the  con- 
dition and  responsibility  of  the  parties,  on 
the  death  of  either,  was,  to  make  obliga- 
tions and  responsibilites  more  certain,  and 
to  leave  nothing  to  a  contingency  which 
made  no  part  of  su(;h  obligation  or  respon- 
sibility; and  it  applies  with  as  much  force 
to  a  joint  Judgment,  as  to  any  other  joint 
obligation  or  responsibility.  The  words  of 
the  3d  section  are,  '  ^The  representative  of 
one  jointly  bound  with  another,  for  tbe 
payment  of  a  debt,  or  for  the  performance 
or  forbearance  of  any  act  or  thing,  or  for 
any  other  thing,  and  dying  in  the  life-time 
of  the  latter,  may  be  charged,  by  virtue  of 
such  obligation,  in  the  same  manner  as 
such  representative  might  have  been 
charged,  if  the  obligors  had  been  bound 
severally  as  well  as  jointly."  If  Roane, 
in  the  case  before  us,  had  died  before  tbe 
suit  on  his  and  Alcock's  obligation,  though 
joint  and  not  several,  the  case  would  have 
been  within  the  literal  provision  of  the 
section.  His  personalirepresentative  would 
have  been  responsible,  as  if  he  were  sever- 
ally bound,  in  the  obligation ;  and  there 
can  be  no  good  reason  why  the  Judgment 
should  vary  his  responsibility  under  the 
Act.  But,  it  is  not  necessary  to  lay  any 
stress  on  this,  except  for  the  purpose  of 
showing,  that  upon  a  literal  construction 
of  the  Act,  if  a  joint  Judgment  is  to  t>e 
excluded  in  some  cases,  as  in  the  one  before 
us,  the  Judgment  would  defeat  the  plain 
intention  of  the  Law.  But,  it  is  impossi- 
ble, I  think,  that  any  words  more  compre- 
hensive in  their  meaning  could  have  l>eefi 
used;  ^ 'bound  jointly  with  another  for  tbe 
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payment  of  a  debt,  or  for  performance," 
^c.  These  words  describe  accurately  the 
condition  and  responsibility  of  parties, 
bound  by  a  joint  Judgment,  for  the  pay- 
ment of  a  debt;  nor  are  the  words  * 'obliga- 
tion" and  * 'obligors"  in  the  section,  so 
exclusive  as  to  forbid  a  construction  of  it, 
which  would  include  joint  Judgments.  It 
is  true,  these  imply  contract;  but,  even 
Judgments  are  sometimes  confessed 
186  *by  contract.  Though  they  have  their 
force  by  Law,  parties  are  in  no  less 
degree  jointly  bound  by  them,  than  by 
written  contracts  or  obligations.  The 
change  of  responsibility  by  the  death  of 
one  of  them,  is  as  much  within  the  mis- 
chief to  be  obviated  by  the  Act,  as  in  the 
case  of  one  of  two  or  more  joint  obligors 
by  contract.  Upon  a  sound  construction  of 
a  Statute,  persons  and  things,  not  em- 
braced in  its  terms,  are  often  included,  as 
being  within  its  principle,  though  not 
within  its  specifications.  The  general  rule 
of  construction,  applicable  to  his  subject, 
is  laid  down  in  Co.  Litt.  24,  26.  It  is  said, 
that  Ekjuity  is  a  construction  made  by  the 
Judges,  that  cases  out  of  the  letter  of  a 
Statute,  yet  being  within  the  same  mis- 
chief or  cause  of  making  the  same,  shall 
be  within  the  same  remedy.  As,  when  a 
Statute  mentions  executors,  it  shall  extend 
to  administrators.  19  Vin.  Abr.  55.  The 
case  of  a  joint  Judgment  is,  in  like  degree, 
within  the  same  mischief  as  joint  obliga- 
tions, which  are  literally  provided  for  by 
the  Act,  and  is,  by  Equity,  within  the 
same  remedy.  The  demurrer  *  to  the  plea 
was,  therefore,  properly  sustained  by  the 
Court. 

The  next  objection  to  the  Judgment,  is, 
that  the  Court  refused  to  permit  the  De- 
fendant to  demur  generally,  and  after- 
wards specially,  to  the  Declaration  of  the 
Plaintiffs.  As  to  the  latter,  the  special 
demurrer,  it  certainly  came  too  late  after 
issue  joined  on  some  of  the  pleas,  and  the 
Court  had  sustained  the  demurrer  of  the 
Plaintiffs  to  one  ot  the  pleas  of  the  De- 
fendant; and,  therefore,  as  to  the  former, 
the  general  demurrer,  it  does  not  appear 
that  it  was  calculated  to  produce  any  delay, 
and  went  to  the  merits.  Yet,  the  refusal 
to  receive  it,  by  the  Court,  did  not  prej- 
udice the  Defendant,  as  he  had  the  full 
benefit  of  it  by  his  demurrer  to  one  of  the 
Plaintiff's  replications  to  another  of  his 
pleas;  it  being  a  settled  rule  of  pleading, 
that  when  pleadings  terminate  in  a  de- 
murrer, (on  either  side,)  it  mounts  up  to 
the  first  error  in  the  pleadings  of  either 
side.  Nor  is  there  any  thing  in  the  103d 
section  of  the  Act  of  Jeofails,  1  Rev.  Code, 
511,  which  prohibits  a  Judgment 
187  *after  verdict  to  be  stayed  or  re- 
versed, for  any  defect  which  might 
bave  been  taken  advantage  of  by  demurrer, 
and  which  shall  not  have  been  so  taken 
advantage  of,  that  can  affect  the  rule 
stated.  It  certainly  does  not  include  ver- 
dicts, in  a  case  in  which  there  is  a  de- 
murrer to  the  pleidings  by  either  party.  It 
has  been  often  decided  b'y  this  Court,  that 
when  there  is  an  issue  in  Law  and  in  fact 
in  any  case,  the  issue  in  Law  should  be 
first  decided;  in  which  case,  there  might 
be  no  verdict.     But,  if   the    suggestion    be 


correct,  that  a  verdict  in  such  case  would 
cure  the  errors  not  taken  advantage  of  by 
demurrer  coming  from  the  Defendant,  the 
issue  in  fact  ought  in  all  cases  first  to  be 
tried.  But  in  truth,  that  question  does 
not  arise  in  this  case,  as  there  is  a  de- 
murrer to  the  pleadings,  both  by  the  Plain- 
tiffs and  the  Defendant;  and  he  is, 
therefore,  entitled  to  his  objections  to  the 
Declaration,  if  there  is  any  force  in  them. 

The  Declaration  is  very  inartificially 
drawn ;  but  I  think,  would  be  held  to  be 
substantially  good  on  a  general  demurrer. 
The  complaint  is  of  a  plea  of  debt,  &c.  It 
sets  out  the  Judgment  on  which  it  is 
founded,  and  alleges,  that  it  was  in  full 
force  and  unsatisfied,  and  of  the  value  of 
601. ;  it  being  really  a  Judgment  for  501. 
98.  lOd.,  and  one  penny  damages,  and  $8  1 
cent  cost,  to  be  discharged  by  the  payment 
of  251.  7s.  4  1-2,  and  the  damages  and  costs 
aforesaid;  whereby  an  action  accrued  to 
the  Plaintiffs  to  demand  and  have  of  the 
Defendant  the  sum  of  money  last  men- 
tioned, the  amount  of  the  Judgment  afoie- 
said.  It  then  proceeds  to  allege  the  demand 
and  refusal  to  pay,  Ac.  in  the  usual  form; 
to  which  there  is  no  objection ;  and  I  think 
enables  the  Court  to  give  Judgment  accord- 
ing to  the  very  right  of  the  case,  not  no- 
ticing errors  in  matters  of  form ;  which 
could  only  be  noticed  on  special  demurrer 
according  to  the  Act  of  Jeofails. 

The  objection  to  the  verdict,  I  think,  is 
equally  unavailing.  It  finds  the  sum  of 
501.,  that  being  the  debt  in  the  Declaration 
mentioned,  and  $60  in  damages,  for 
188  *which  the  Judgment  is  rendered ; 
when  in  fact,  the  debt  in  the  Decla- 
ration mentioned  is  501.  19s.  lOd.  and  $8  1 
cent.  In  substance,  it  finds,  that  the  debt 
in  the  Declaration  has  not  been  paid,  as 
alleged  by  the  pleas;  and  the  only  incon- 
gruity is  in  stating  it  to  be  5C1.,  which  is 
surplusage ;  as  the  finding  of  the  debt  in  the 
Declaration  mentioned,  was  suflScient  to 
have  justified  a  Judgment  for  that  sura, 
and  the  $60  damages :  which  latter,  in  an 
action  on  a  Judgment  for  a  penal  sum,  the 
Jury  were  at  liberty  to  give  for  the  deten- 
tion of  the  debt.  The  error,  therefore, 
complained  of,  is  in  favor  of  the  Defend- 
ant, and  not  to  be  complained   of  by    him. 

The  Judgment  is  to  be  affirmed. 


Rhodes  v.  Cousins. 

Marcb,  1828. 
Creditors  at  Large— Right  to  interfere  with  DIspoeU 
tlon  of  Debtor's  Property.*— A  creditor  cannot  have 
the  aid  of  a  Court  of  Equity  to  prevent,  or  inter- 
fere with,  in  any  way,  the  disposition  which  bis 
debtor  may  make  of  his  property,  unless  the 
creditor  has  first  proceeded  as  far  as  he  can  at 
Law.    To  subject  real  estate,  he  must  have  ob- 


^Creditors  at  Large-Right  to  Interfere  with  DIsposl. 
tlon  of  Debtor's  Property.— Previous  to  the  enact- 
ment of  S  2.  ch.  179.  Code  of  1860.  it  was  the 
settled  rule  of  the  courts,  that  a  creditor  at  large 
could  not  resort  to  a  court  of  equity,  to  impeach  any 
conveyance  made  by  his  debtor,  on  the  ground  of 
fraud.  If  real  estate  was  the  subject  of  the  convey- 
ance.  a  Judgment  was  regarded  as  sufficient.  If 
goods  and  chattels  or  any  equiuble  Interest  therein 
although  incapable  of  being  levied  on,  were  em- 
braced In  the  conveyance,  the  creditor  was  required 
to  take  out  execution  and  have  it  levied  or  returned, 
so  as  to  show  that  his  remedy  at  law  had  failed. 
Wallace  v.  Treakle,  27  Gratt.  486,  citing  the  principal 
case,  to  sustain  the  proposition.  And  in  Zell  Oaano 
Co.  V.  Heatherly,  88  W.  Va.  416.  18  S.  E.  Rep.  612.  it  is 
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taiaed  a  Judsrment  at  Law:  and  to  subject  per- 
sonal ««itate.  be  mast  have  a  Jadfirment  and 
execatlon. 
Ne  exeat— When  Qraoted.t— A  Writ  of  Ne  Exeat  can- 
not be  firranted.  unless  1.  There  is  a  precise 
amount  of  debt  positively  due:  a.  It  must  bean 
Equitable  demand,  on  which  ihe  Plaintiff  cannot 
sue  at  Law.  except  in  cascH  of  account,  and  a  few 
othersof  concurrent  jurisdiction:  8.  TUe  Defend- 
ant must  be  about  to  quit  the  Country,  proved  by 
affldavltH  as  positive  as  those  required  to  hold  to 
bail  at  Law. 

This  was  an  appeal  from  the  Chancery 
Court  of  Kichmoad,  where  Cousins  filed  his 
bill  against  Grymes,  Rhodes  and  Moore, 
prayinf]^  for  an  Injunction  to  prohibit  a 
sale  of  certain  goods  which  had  been  con- 
veyed (fraudulently,  as  he  alleged)  by 
Deed  of  Trust  from  Grymes  to  Rhodes;  or, 
that  the  goods  might  be  returned  by  Moore 
the  auctioneer,  to  the  other  Defend- 
189  ants;  or,  to  stay  $1,500  in  the  *hands 
of  Moore,  if  a  sale  should  be  thought 
proper;  or  to  grant  a  Ne  Exeat.  The  whole 
ground  of  complaint  is  fully  set  forth  in 
the  following  opinion. 

Wickham,  for  the  Appellant. 

May  and  Spooner,  for  the  Appellee. 

March  15.  JUDGE  CARR  delivered  his 
opinion. 

The  bill  presents  this  case:  that  in  the 
winter  of  1820-21,  Cousins  endorsed  for 
Grymes  (a  grocer)  an  accommodation  note, 
to  be  discounted  at  the  Bank,  for  Si, 500: 
that  the  note  had  been  renewed  from  time 
to  time,  and  the  one  last  given  would  be- 
come due  in  about  four  weeks:  that  the 
Plaintiff  will,  no  doubt,  have  to  take  up 
the  note  when  it  falls  due:  that  the  said 
money  was  borrowed  to  pay  debts,  which 
Grymes  contracted  in  supplying  his  store 
with  groceries:  that  a  few  days  before,  he 
had  been  surprised  to  discover  in  a  Peters- 
burg paper  (where  the  parties  live,)  an  ad- 
vertisement of  the  stock  of  goods  belonging 
to  Grymes,  to  be  sold  on  the  11th  of  Sep- 
tember, by  a  certain  Jer.  Rhodes,  an  En- 
glishman, having  no  fixed  residence  here, 
and  who  had  avowed  his  intention  of  return- 
ing in  a  short  time  to  England:  that,  on 
enquiry  of  Grymes.  he  told  him,  that  being 
a  secret  partner,  Rh'^des  had  obtained  a 
Deed  of  Trust  from  him  by  deception  and 
fraud;  and  under  it,  was  about  to  sell  the 
goods.  He  charges,  that  Rhodes  has  been 
a  sleeping  partner  since  the  last  fall :  that 
he  has  reason  to  believe  that  he  will  leave 
this  Country  with  all  his  effects,  if  not 
prevented,  before  the  note  becomes  due, 
previous  to  which  time,  the  Plaintiff  can 
have  no  redress  at  Law:  that  Grymes  is 
insolvent:  that  the  goods  are  in  possession 
of   Moore   an    auctioneer.    The   prayer  of 


said:  "In  Rhodes  v.  Cousins  (1828).  6  Rand.  (Va)  188. 
190.  Carr,  J.,  Rays:  'It  is  well-settled  law  that  none 
but  a  Judgment  creditor  can  have  the  assistance  of 
equity  to  control,  prevent  or  interfere  with,  in  any 
way.  the  disposition  which  a  debtor  may  choose  to 
make  of  his  property.  He  may  destroy  it.  give  it 
away,  convey  it  fraudulently,  or  sell  it  and  waste 
the  money,  and  no  creditor  at  large  can  stop  him  by 
Injunction.'  There  must  be  some  speci tic  right  of 
the  creditor  against  the  property  sought  to  be  sub- 
jected, and.  having  no  certain  claim  upon  the  prop- 
erty of  the  debtor,  he  has  no  concern  with  his 
frauds.  To  same  eifect.  see  Tate  v.  LIggat  (1890),  2 
Leigh  84:  Kelso  v.  Blackburn  (1881),  8  Leigh  299; 
McCullough  V,  Sommervllle  (188«).  8  Leigh  416. 
These  cases  lead  in  this  state  (Virginia)  to  the 
enactment  of  the  statute  in  question." 

tNe    Bxeat— When    Qranted.— See    principal    case 
cited  with  approval  in  Parks  v.  Rucker.  5  Leigh  15a. 


the  bill  is,  that  an  Injuaetion  issue  to  pro- 
hibit a  sale,  or  a  return  of  the  goods  by 
.  Moore  to  the  other  Defendants;  or  to 
190  stay  *$I,500  in  the  hands  of  Moore, 
if  a  sale  be  thought  proper;  or  to 
grant  a  Ne  Exeat. 

Taking  this  matter  up  simply  upon  the 
case  made  by  the  bill,  it  is  clear  to  me, 
that  the  Plaintiff  had  no  right  to  the  aid 
of  Equity,  either  by  way  of  Injunction  or 
Ne  Exeat. 

1.  As  to  the  Injunction.     It  is   well    set- 
tled Law,  that  none  but  a   Judgment-cred- 
itor can  have  the  assistance   of   Equity    to 
control,  prevent,  or  interfere   with,  in  any 
way,  the   disposition    which   a  debtor  may 
choose    to    make  of  his  property.     He  may 
destroy  it,  give  it  away,  convey  it  fraudu- 
lently, or  sell  it  and  waste  the  money,  and 
no  creditor  at  large  can   stop   him    by    In- 
junction.    A  creditor  must  have   proceeded 
as  far  as  he  can  at  Law.     If   he   means    to 
affect  the  land,  he  must   have  a  Judgment, 
and    take    hi^   elegit.     If   the    personalty, 
there  must  be  Judgment  and   execution    is- 
sued ;  and  he  must  show  in  his  bill  that  he 
has  done  this,  or  it  may   be   demurred    to. 
See    Mitf.  PI.    114-15;  Angel    v.  Draper,  1 
Vern.    399;  Shirley    v.  Watts,  3  Atk.    200; 
Bennett  V.  Musgrave,  2  Ves.  sen.  51;  Balcli 
V.  Wastall,  1  P.  Wms.  451;  Cooper's    Eqo. 
PI.  149;  see  also  Wiggins   v.  Armstrong,  2 
Johns.  Ch.  Rep.  144.     That  case  was  thus: 
Plaintiff  had  two  notes   on    D.  to   a    larg« 
amount,  on  which  D.  confessed  a  Judgment 
to   a    greater   amount   to   another   person. 
The    bill   cjiarged  a   fraudulent  collusion: 
that    the   Judgment     was     voluntary    and 
without   consideration,  and    with  ioteat.to 
defraud   the  Plaintiff;  and    he    prayed    an 
Injunction    against      proceeding    on      the 
Judgment    by    execution.      An    Injunction 
was  granted.     No  answer  was  put  in  ;  but  a 
motion  was  made  to  dissolve,  on  the  ground 
that  the  Plaintiff,  not  being   a  Judgment- 
creditor,  had  no  lien  on  the  property  of  the 
debtor,  and  no  right  to  question  the    Judg- 
ments.    The  Chancellor  reviews  the   cases 
with  his  usual  care,  and  comes  to   the  con- 
clusion, that  a  creditor  at  large,  and  before 
Judgment  and  execution,  cannot  be  entitled 
to  the  interference  of  Equity.     He  remarks, 
very    sensibly,    **The  reason   of    the 
191      rule  seems  to  *be,  that  until  the  cred- 
itor has  established  his   title,  be  has 
no  right  to  interfere;  and  it  would  lead    4o 
an    unnecessary,  and  perhaps,  a    fruitless 
and  oppressive  interruption  of  the  exercise 
of   the   debtor's    rights.     Unless   he  has  a 
certain    claim    upon    the    property    of    the 
debtor,  he  has  no  concern  with  his  frauds." 
The  same  doctrine  is  again  discussed  and 
considered  as  settled   in  2  Johns.  Ch.  Rep. 
284,  4  Do.  671,  682.     This  Court,    also,    la 
the   case  of   Chamberlayne    v.  Temple,    2 
Rand.  384,  lays  down  the  doctrine    in    the 
same  way,  and  strongly  and  forcibly  illoA- 
trates  the  mischiefs  and  inconveniences  of 
a  contrary  proceeding. 

In  the  case  before  us,  the  Plaintiff  not 
only  had  no  Judgment,  but  be  was  not  even 
a  creditor.  True,  ^he  had  endorsed  a  note 
for  Grymes ;  but,  he  might  never  t>e  called 
on  to  pay  it ;  or  called  on,  he  might  DOt 
be  able  to  pay  it ;  and  in  either  case,  b« 
could    have  no  demand  on  Grymes.     What 
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right,  then,  had  he  to  claim  the  interfer- 
ence of  Equity,  to  disturb  the  arrangement 
made  between  Grymes  and  Rhodes ;  to  for- 
bid the  sale  of  the  goods ;  and  to  take  them 
wholly,  from  the  possession  of  the  owners, 
for  an  indefinite  space  of  time? 

2.  Just  as  unfounded  seems  to  be  the  at- 
tempt of  the  Plaintiff  to  obtain  a  Writ 
of  Ne  £zeat  against  the  Defendant  Rhodes, 
and  his  effects.  As  no  such  Writ  was  is- 
sued, I  shall  pursue  that  subject  no  further 
than  just  to  remark,  that  our  Act  of  As- 
sembly does  not  regulate  the  proceeding 
on  the  Ne  Exeat  further  than  to  say,  (1 
Rev.  Code,  217.  sec.  110,)  that  Writs  of  Ne 
Exeat  shall  not  be  granted,  but  upon  bill 
filed,  and  affidavits  made  to  the  truth  of* 
its  allegations :  that  if  granted,  the  Court 
or  Judge  shall  direct  to  be  endorsed  thereon 
in  what  penalty  bond  and  security  shall  be 
required  of  the  Defendant;  and  that  if  the 
Defendant  shall,  by  answer,  satisfy  the 
Court  or  Judge,  that  there  is  no  reason  for 
his  restraint,  or  give  sufficient  security  to 
perform  the  Decree,  the  Writ  may  be  dis- 
charged.     What    the   allegations     in     the 

bill  shall  be  to  justify  the  Writ, 
192      *the  Law  has  left  to  the   Court,  who 

must  be  guided  by  the  rules  settled 
in  such  cases.  The  Ne  Exeat,  as  now  un- 
derstood and  practised  upon,  is  a  proceed- 
ing in  Equity  to  obtain  bail,  in  a  case 
where  there  is  a  debt  due  in  Equity,  though 
not  at  Law;  for,  if  it  be  a  legal  debt,  then 
you  may  take  bail  at  Law,  and  Equity  will 
not  entertain  you,  except  in  cases  of  ac- 
count, and  perhaps  a  few  other  cases  of 
concurrent  jurisdiction.  The  general  rule 
is,  that  where  you  can  get  bail  at  Law, 
Kquity  will  not  grant  the  Writ.  In  the 
exercise  of  this  power,  Courts  of  Equity 
are  very  cautious,  as  it  is  a  strong  step, 
tending  to  abridge  the  liberty  of  the  citi- 
zen. To  Induce  that  Court  to  issue  a  Ne 
Exeat,  it  must  appear,  1st,  that  there  is 
a  precise  amount  of  debt  positively  due: 
2d,  that  it  is  an  equitable  demand,  upon 
which  the  Plaintiff  cannot  sue  at  Law,  ex- 
cept as  before,  in  account,  and  some  other 
cases  of  concurrent  jurisdiction:  3d,  that 
the  Defendant  is  about  quitting  the 
Country,  to  avoid  the  payment.  As  to  the 
first,  in  Jackson  v.  Petrie,  10  Vfes.  163, 
Lord  Eldon  says,  ^*The  affidavit  must  be 
as  positive  as  to  the  equitable  debt,  as  an 
affidavit  of  a  legal  debt,  to  hold  to  bail; 
nor  do  I  recollect,  that  this  Court  has 
frranted  the  Writ  upon  an  affidavit  stating 
merely  information  and  belief  as  to  the 
amount  of  the  debt,  except  where  it  is 
matter  of  pure  account."  In  Haffey  v. 
Haffey,  14  Ves.  261,  Lord  Eldon  mentions 
a  very  hard  case,  to  show  that  under 
circumstances,  which  would  not  entitle 
you  to  bail  if  your  demand  was  a  legal 
one,  you  shall  not  have  it  in  Equity.  It 
was  decided  by  Lord  Thurlow.  A  bond 
vfaa  payable  on  the  1st  of  January. 
The  obligor,  by  agreement,  obtained  in- 
dulgence till  the  1st  of  July.  In  the  last 
week  of  June,  he  declared  his  intention  of 
leaving  the  Kingdom,  to  evade  payment. 
There  was  the  agreement  and  the  bond ; 
jet  it  was  held,  that  as  under  that  agree- 
ment which  prevented  the  obligee  from 
getting  bail  at  Law,  the  money    was   not 


due  in  Equity,  he  could  not  have  the  Writ. 
To  obtain  the  Writ,  it  is  also  necessary 
that  the  affidavit  must  be  positive 
193  as  *to  the  Defendant's  intention 
to  go  abroad,  as  to  his  threats 
or  derlarations  to  that  effect,  or  to 
facts  evincing  it.  In  Odham  v.  Odham,  7 
Ves.  210,  the  Court  said,  in  relation  to 
this,  ^*It  is  not  sufficient  to  show  that  an- 
other person  said  so.'* 

In  the  case  before  us,  there  is  no  debt 
due.  If  due,  it  would  be  a  legal  debt,  on 
which  bail  at  Law  might  be  demanded. 
There  is  no  sufficient  affidavit  of  intention 
to  leave  the  Country.  The  Courts  in  Eng- 
land have  thought  these  guards  necessary 
to  protect  the  personal  liberty  of  the  sub- 
ject; and  we,  surely,  cannot  think  them 
less  so  here. 

On  every  ground,  then,  this  bill,  taking 
it  as  true,  is  insufficient,  and  should  never 
have  been  received.  I  have  put  the  case 
on  the  strongest  ground  for  the  Plaintiff; 
for,  he  could  not  do  more  than  prove  his 
case ;  and  in  truth,  he  has  fallen  far  short  of 
it.  I  am  clear  that  the  Decree  be  reversed, 
and  the  bill  dismissed. 

Upon  the  subject  of  the  Writ  of  Ne  Exeat, 

1  refer  to  the  following  cases:  2  Ves.  senr. 
489;  3  P.  Wms.  312;  3   Bro.    Ch.    Cas.  218; 

2  Atk.  210;  1  Ves.  junr.  94;  5  Ves.  91;  6 
Ves.  163,  283;  7  Ves.  171-2,  8  Ves.  593;  9 
Ves.  464;  16  Ves.  163;  11  Ves.  54:  14  Ves. 
261;  15  Ves.  444;  16  Ves.  470;  18  Vea.  352; 
1  Ves.  &  Beam.  372;  Jac.  A  Walk.  Rep. 
405:  1  Johns.  Ch.  Rep.  1;  2  Do.  169.  See 
also  Beame's  Brief  View  of  the  Writ  of  Ne 
Exeat,  passim. 

The  other  Judges  concurred,  and  the  De- 
cree was  reversed,  and  the  bill   dismissed. 
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*Randolph  v.   Randolph. 

March.  1828. 


Equitable  Relief- Executton.*— It  la  a  flreoeral  rule, 
that  where  slaves  are  Improperly  taken  Id  execu- 
tion, the  ownermay  claim  the  aid  of  aCk>trtof 
Equity  to  prevent  their  sale. 

Saine-5sine.— But.  if  it  can  be  shown,  that  such 
slaves  have  no  peculiar  value  in  the  eyes  of  their 
owner,  but  are  merely  resrarded  by  him  as  any 
other  property.  Equity  ouffht  not  to  interfere, 
but  leave  him  to  his  redress  at  Law. 

Injnnction— DiMolutlon  t— It  is  an  irregular  proceed- 
Idgt  Id  a  Chancellor,  to  dissolve  an  Injunction  in 
Court,  with  a  direction  that  the  order  of  dissolu- 
tion should  Dot  ffo  out:  and  then.  In  vacation,  to 
direct  that  the  order  should  go  out. 

Same— Ssme— Appeal.— From  such  an  order  an  ap- 
peal lies  to  the  Court  «f  Appeals. 

Same— 5ame— Matters  Alleged  in  Bill.— Where  an 
Injunction  is  grranted.  and  a  material  fact  is 
allegred  in  the  bill,  and  not  denied  in  the  answer 


*EqulUble  Relief— Eicecntlons.— In  Snoddy  v.  Has- 
kins,  18  Gratt.  866.  It  is  said:  "Atone  time  It  was 
held  in  this  court  that  an  injunction  to  a  sale  of 
slaves  could  not  be  sustained,  unless  It  was  averred 
and  proved  that  such  slaves  were  of  some  peculiar 
value,  for  which  money  would  not  be  an  adequate 
compensation.  Allen  v.  Freeland.  3  Rand  170:  Ran- 
dolph V.  Randolph,  6  Rand.  IM.  More  recent  decisions, 
however,  have  settled  the  law  otherwise.  Harri- 
son V.  Sims.  «  Rand.  f>06:  Sims  v.  Harrison,  4  Leigh 
846:  Kelly  v.  Scott,  6  Oratt.  479." 

On  this  subject,  the  principal  case  Is  also  cited  in 
Harrison  v.  Sims.  6  Rand.  607:  Summers  v.  Bean.  18 
Gratt.  416.  417.  418:  Walker  v.  Hunt,  2  W.  Va.  494: 
Baker  v.  Rlnehard.  11  W.  Va.  341.  242. 

See  further,  foot-not*  to  Bowyer  v.  Crelfir,  8  Rand. 
2r>:  monographic  no<«  on  "Executions"  appended  to 
Paine.  V.  Totwiler.  87  Gratt.  440:  monoeraphic  nott 
on  "Injunctions"  appended  to  Claytor  v.  Anthony. 
16  Gratt.  M8.    _       .    , 

tinjunctlon— DIsaolutloB.— See  principal  caae  cited 
and  quoted  from  in  Monroe  v.  Bartlett.  6  W.  Va.  448. 
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Bach  fact  most  be  taken  at  true  on  a  motion  to 
dissolve;  and  no  other  proof  will  be  required  on 
Bucb  motion. 
Administrator— Judgnent  against— Levy  on  Property 
Distrtbutod.— Where  personal  property  of  a  tes- 
tator or  Intestate  has  been  distributed  to  legatees 
or  distributees  of  the  decedent,  with  the  assent  of 
his  executor  or  adminlstraior.  it  is  not  compe- 
tent to  a  creditor  of  the  decedent  to  levy  his 
execution  on  such  property,  under  a  Judgment 
obtained  against  the  personal  representative. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  The  following  opinions 
will  give  a  full  view  of  the  case.  It  was 
submitted  without  argument. 

March  19.     JUDGED  CARR. 

Henry  Randolph,  at  the  sale  of  the  estate 
of  Archibald  Cary,  became  a  purchaser  of 
property  to  the  amount  of  1661.  for  which 
he  gave  his  bond  with  Brett  Randolph 
as  surety.  Henry  Randolph  died;  his 
widow  administered  on  his  estate.  After 
some  years,  Cary's  executor  sued  Brett 
Randolph  on  the  bond,  and  obtained  Judg- 
ment. Brett  Randolph  paid  the  money,  and 
moved  against  the  administratrix  for  it. 
He  recovered  a  Judgment,  bhe  appealed 
to  this  Court,  and  the  Judgment  was 
affirmed.  Brett  Randolph  then  levied  his 
execution  on  four  slaves;  when  Catharine 
and  Georgiana  Randolph,  daughters  of 
Henry  Randolph,  filed  a  Bill  of  Injunction 
to  stay  the  sale;  stating,  that  some  years 
before,  a  division  of  their  father's  estate 
had  taken  place,  with  the  assent  of 
195  *the  administratrix,  on  which  the 
slaves  taken  in  execution  had  been 
allotted  to  them,  and  had  been  held  by  them 
ever  since,  as  their  separate  property;  and 
therefore,  were  not  liable  to  an  execution 
against  their  father's  estate.  The  Chan- 
cellor refused  the  Injunction.  This  Court 
granted  it. 

The  Defendant  answered,  stating,  among 
other  things,  that  as  to  the  division  spoken 
of,  if  any  such  had  taken  place,  (which  he 
did  not  admit)  it  ought  not  to  obstruct 
his  execution,  as  the  property  was  liable 
for  his  debt ;  but,  whether  liable  or  not. 
Equity  ought  not  to  interfere,  as  the  Plain- 
tiffs had  a  complete  remedy  at  Law. 

A  replication  was  taken  to  this  answer; 
but,  no  evidence  was  adduced  to  establish 
the  division  of  the  estate.  On  motion, 
the  Chancellor,  on  the  27th  of  June,  1826, 
dissolved  the  Injunction,  but  directed  the 
order  not  to  go  out.  Then  follows  this 
entry  in  the  record:  **Needham,  19th  July, 
1826:  By  the  Chancellor.  There  is  no 
ground  which  I  am  able  to  discover  for  the 
interference  of  a  Court  of  Equity.  The  case, 
as  it  seems  to  me,  was  most  clearly  mis- 
taken, and,  regarding  the  order  for  the  In- 
junction as  improvident,  the  dissolution 
of  it  at  the  last  Term  was  correct,  and  a 
copy  of  the  order  for  it  may  now  go   out." 

From  this,  it  would  seem,  that  the  order 
of  dissolution  was  given  in  Court,  but  its 
operation  suspended  by  another    order,  till 


See   further,  monographic  note  on  "In  junctions'* 
appended  to  Claytor  v.  Anthony,  16  Grait.  618. 

Same— Jurisdiction  of  Court  off  Appeals.— In  Freden- 
heim  V.  Rohr,  87  Va.  7fl9.  13  S.  E.  Rep.  193.  it  is  said: 
•ThissUtute  (Code  of  Virginia.  1887,  §  8438)  con- 
fers no  orlfiTinai  jurisdiction  upon  one  of  the  judges 
of  this  court  to  award  an  injunction,  except  in  the 
case  where  the  application  has  been  made,  first  to 
a  judge  of  an  inferior  court,  either  in  term  or  in 
vacation,  and  has  been  refused.  Mayo  v.  Haines  & 
Coutts.  S  Munf.  428:  Randolph  v.  Randolph,  6  Sand. 
S16:  1  Rand.  416." 


the  case  should  be  considered  in  the  va- 
cation following,  and  the  mandate  received, 
which  should  give  efifect  to  the  whole. 
Had  the  Chancellor  the  power  to  act  upon 
the  case  thus  in  vacation?  That  he  cannot 
dissolve  an  Injunction  in  the  Country,  is 
clear.  That  must  he  done  in  Court.  Yet, 
is  not  this  order,  made  at  Needham,  in 
effect  the  dissolution?  Is  it  not  that,  which 
gives  life  and  animation  to  the  order 
made  in  Court?  Without  it,  the  Court  order 
was  wholly  inefiBcient;  the  Injunction,  to 
every  practical  effect,  not  dissolved;  no 
execution  could  issue;  and  I  presume,  no 
appeal  from  the  order  could  be  taken ;  for 
it  was  still  sub  judice.  Suppose,  when  the 
Chancellor  came  to  examine  the  case, 
196  he  had  discovered  *that  the  Court 
order  was  improvident;  he  had  only 
to  withhold  his  mandate  from  the  Country, 
and  every  thing  would  remain  in  statu  quo. 
I  do  not  think  the  Chancellor  has  the  power 
thus  exercised. 

Considering  this  last  order  as  the  one 
appealed  from,  it  may  be  asked,  has  this 
Court  the  power  to  grant  appeals  from 
such  orders?  I  answer,  this  Court  may 
grant  appeals  from  the  dissolution  of  In- 
junctions; and  this  order,  (however  irreg- 
ular) has  had  this  effect. 

But  ought  we,  on  such  a  proceeding,  to 
take  up  the  case  on  its  merits?  If  by  doing 
so,  we  can  settle  the  principles  of  it,  and 
thereby  prevent  another  appeal  for  that 
putpose,  perhaps  it  may  be  best. 

As  the  division  of  the  property,  and  the 
separate  holding  by  the  Plaintiffs,  formed 
the  sole  ground  on  which  they  could  stand 
in  Equity,  and  this  was  not  admitted  by 
the  answer,  I  incline  to  think,  that  they 
ought  to  have  been  prepared  with  proof  of 
it,  to  prevent  a  dissolution.  But,  as  my 
brethren  (I  understand)  are  against  me  on 
this  point,  I  will  pass  on  to  the  next;  that 
is,  has  Equity  jurisdiction  of  the  case? 
This,  though  a  question  of  interest  and  im- 
portance, I  shall  discuss  very  briefly. 

The  general  rule  is,  that  where  the  rem- 
edy is  complete  at  Law,  Equity  cannot 
interfere.  But  where,  from  the  peculiar 
nature  of  the  property  in  contest,  and  cir- 
cumstances of  the  case,  no  verdict  of  a 
Jury  can  compensate  the  claimant.  Equity 
will  lend  its  aid  to  preserve  the  property, 
and  give  it  in  specie  to  the  true  owner. 
The  question  is,  whether  slaves,  when 
claimed  as  owner,  (not  incumbrancer,)  are, 
from  their  nature  merely,  such  property? 
This  precise  question  has  not  been  decided 
by  the  Court.  The  earlier  cases  put  it  on 
the  ground  of  specific  execution ;  where  we 
know,  every  application  is  to  the  sound  dis- 
cretion of  the  Court;  and  upon  the  whole 
case  made,  the  question  is,  whether  the 
ends  of  justice  will  be  better  attained,  by 
taking  or  declining  jurisdiction.  In  the 
case  of  Allen  v.  Freeland.  3  Rand.  170, 
197  the  Plaintiff  could  hardly  be  *caUed 
the  owner;  he  had  (as  he  pretended) 
bought  the  slaves  at  public  sale;  had 
never  had  them  in  possession;  had  paid  no 
money  for  them;  set  no  particular  value 
on  them;  and  was  strongly  suspected  of 
fraud.  In  Bower  v.  Creigh,  3  Rand.  25,  the 
Plaintiff  was  an  incumbrancer  merely. 
I  readily  agree  that '  *  various  causes  may  ex- 
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iat  to  fifive  slaves  a  value  in  the  eyes  of  the 
master,  which  no  estimated  damages  could 
reach.  The  slave  may  have  been  raised  by 
him,  and  may  possess  moral  qualities, 
which,  to  his  master,  render  him  invalu- 
able. He  may  have  saved  the  life  of  the 
master,^  or  some  one  of  his  family ;  and 
thus  have  gained  a  value  beyond  all  price. 
When  any  case  of  this  kind  is  addressed  to 
a  Court  of  Equity,  it  will  interfere,  upon 
the  principle,  that  there  is  no  complete 
remedy  at  Law,"  (as  in  the  cases  cited  in 
Bowyer  v.  Creigh ;)  and  far  would  I  be  from 
obstructing  the  course  of  Equity,  in  the 
humane  office  of  preserving  the  slave  to 
his  master  in  such  cases.  But,  to  such 
cases,  I  would  restrict  the  interference.  We 
must  all  agree,  that  there  are  many  cases, 
in  which  a  slave  has  no  peculiar  value  with 
his  owner;  some,  among  the  large  slave- 
holders, where  he  is  not  even  personally 
known ;  or  he  may  be  vicious  or  worthless. 
To  these,  and  other  such  cases,  the  princi- 
ple of  equitable  interference  surely  would 
not  apply.  When,  therefore,  a  party  asks 
the  aid  of  Equity,  to  take  a  case  from  the 
course  of  the  Common  Law,  and  the  Jury 
trial,  (a  tribunal  peculiarly  fitted  for  such 
cases, )  ought  he  not  to  show  forth  in  his 
bill,  the  facts  and  circumstances  making 
such  change  of  forum  proper?  Is  there  any 
hardship  in  this?  Whether  the  slave  has  a 
peculiar  value  with  his  master,  none  can 
so  well  know  as  the  master  himself.  He 
can  speak  from  his  own  feelings,  his  own 
knowledge.  The  simple  fact  of  asking 
the  aid  of  Equity,  will  hardly  be  taken  as 
proof,  that  he  sets  a  peculiar  value  on  the 
slave,  by  those  who  witness  the  thousands 
of   applications  to  that   tribunal,  in   cases 

wholly  unfit  and  improper. 
198  *My  opinion  then  is,  that  to  author- 

ise a  Court  of  Chancery  to  grant  an 
Injunction  stopping  the  sale  of  a  slave  under 
execution,  the  Plaintiff  must  claim  as 
owner,  and  state  some  fact  or  circumstance, 
whether  the  pretium  affectionis  or  any 
other,  tending  to  show,  that  the  verdict  of 
a  Jury  in  damages  would  not  compensate 
him;  and  that  the  mere  claim  of  him  as 
his  slave,  without  more,  does  not  authorise 
the  staying  such  sale  under  execution. 

JUDGE  GREEN. 

Upon  a  motion  to  dissolve  an  Injunction 
upon  bill  and  answer,  the  facts  alleged  in 
the  bill,  and  not  denied  by  the  answer, 
should  be  taken  to  be  true.  They  stand 
upon  the  affidavit  of  the  Plaintiff,  and  are 
entitled  to  as  much  weight  on  the  motion 
to  dissolve,  as  upon  the  original  motion 
for  an  Injunction.  A  declaration  by  the 
Defendant,  that  he  does  not  know  or  admit 
any  particular  allegation  of  the  bill  to  be 
true,  is  not  a  denial;  although  it  is  suffi- 
cient to  put  the  Plaintiff  to  the  proof  of  the 
fact,  upon  the  hearing.  In  this  case,  the 
Defendant  does  not  deny  the  material 
allegation,  that  the  slaves,  upon  which  his 
execution  was  levied,  had  been  distributed 
amongst  the  distributees  of  his  debtor;  and 
it  is  perfectly  clear,  that  if  that  be  the  fact, 
his  execution  could  not  be  legally  levied 
upon  them;  they  not  being  of  the  goods  and 
chattels  of  the  intestate  in  the  hands  of 
his  administratrix  to  be  administered. 
But,  I  think  it  equally  clear,  that   a  Court 


of  Equity  should  not  interfere  to  prevent  a 
creditor  from  seizing  and  selling,  under 
his  execution,  any  property  which  he  may 
think  liable  to  it;  unless  the  property  be 
of  such  a  character,  that  the  owner  cannot 
be  fully  compensated  by  the  verdict  of  a 
Jury,  giving  him  what  might  be  the  fair 
market  value  of  his  property ;  and  this  can 
only  be,  where  the  property  is  of  such  a 
nature,  that  it  may  fairly  be  supposed  to 
have  a  peculiar  and  additional  value  in 
the  estimation  of  the  owner,  the  pretium 
affectionis.     The     grounds    of      this 

199  opinion  have  *been  so  often  dis- 
cussed in  this  Court,  and  the  princi- 
ple so  completely  settled,  that  it  is  unnec- 
essary now  to  state  them  at  large.  Whether 
slaves  are,  prima  facie,  a  property  of  this 
peculiar  character,  has  never  been  deter- 
mined; and  this  case,  I  think,  presents 
that  single  question  for  decision.  Fully 
apprised  of  the  inconveniences  of  a  deci- 
sion either  way,  I  cannot  help  thinking, 
that  slaves  ought,  prima  facie,  to  be  so  con- 
sidered. They  have  moral  qualities,  which 
make  them,  in  some  instances,  peculiarly 
valuable  to  their  owners;  but  which  could 
not  be  the  subject  of  enquiry  in  each  par- 
ticular case,  without  great  inconvenience 
and  uncertainty.  And  whatever  may  be 
their  qualities,  we  know  that  attachments 
naturally  and  generally  grow  up  between 
master  and  slave,  which  cannot  be  the  sub- 
ject of  pecuniary  estimate  by  a  Jury.  This 
prima  facie  presumption  may,  however,  be 
repelled  by  circumstances.  As,  if  the 
slaves  were  necessarily  to  be  sold,  (as  in 
the  case  of  their  being  pledged  for  the 
payment  of  debts,)  and  the  question  is 
between  a  creditor  claiming  under  a  specific 
lien,  and  one  claiming  under  execution ;  or, 
if  they  were  in  the  hands  of  the  owner  as 
a  subject  of  traffic ;  in  such  cases,  the  in- 
jury done  to  the  owner  by  seizing  and  sell- 
ing them,  under  an  execution  against 
another,  would  be  precisely  and  accurately 
measured  by  their  market  value.  He  could 
have  full  and  complete  redress  at  Law;  and 
there  would  be  no  ground  for  the  interposi- 
tion of  a  Court  of  Equity>  for  the  purpose 
of  preserving  to  the  owner  the  property  in 
specie. 

I  concur  in  the  opinion  which  has  been 
given,  as  to  the  irregularity  of  dissolving 
the  Injunction  in  Court,  with  a  direction 
that  the  order  should  not  go  out,  and  mak- 
ing a  new  order  in  vacation.  Upon  this 
ground,  I  think  the  order  dissolving  the 
Injunction  should  be  reversed,  and  the  In- 
junction reinstated. 

200  'JUDGE  COALTER. 

The  bill  states,  that  the  father  of 
the  Plaintiffs,  who  are  the  Appellants  here, 
died  about  the  year  1804,  leaving  a  widow 
and  several  children:  that  in  1809,  a  divi- 
sion of  the  estate  took  place,  and  that  several 
of  the  children  have  married  and  left  the 
family;  and  that  the  Plaintiffs  have  been 
ever  since  in  possession  of  their  portion  of 
the  estate,  until  the  execution  in  the  bill 
mentioned, «  was  levied  on  certain  slaves 
belonging  to  them,  and  thus  in  their  pos- 
session. This  bill  is  sworn  to  in  March, 
1826. 

The  answer  of  the  Appellee  (who  is  uncle 
to  the  Plaintiffs)  does  not  deny  the  allega- 
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tiona  of  the  bill,  bat  says,  that  he  does  not 
admit  them,  and  calls  for  proof;  and  con- 
sequently, if  the  Injunction  was  properly 
allowed,  it  ought  not  to  have  been  dis- 
solved, until  reasonable  time  was  given  to 
produce  the  proof  so  called  for.  The  an- 
swer was  sworn  to  in  May,  1826;  but  when 
it  was  filed,  does  not  appear  on  this  record. 
The  Plaintiffs  instanter  replied  to  it;  and 
on  the  27th  of  June,  1826.  the  Injunction 
was  dissolved,  but  the  order  not  to  go  out. 
It  seems,  however,  from  the  record,  that  a 
subsequent  order  was  made  by  the  Chan- 
cellor, at  Needham,  his  Country  residence 
on  the  19th  of  July,  1826.  It  is  in  these 
words:  **By  the  Chancellor.  There  is  no 
ground  which  I  can  discover  for  the  inter- 
ference of  a  Court  of  Equity.  The  case,  as 
it  seems  to  u.e,  was  most  clearly  mistaken ; 
and  regarding  the  order  for  the  Injunction 
as  improvident,  the  dissolution  of  it,  at  the 
last  Term,  was  correct,  and  the  copy  of  the 
order  for  it  may  now  go  out.*'  The  In- 
junction had  not  been  awarded  by  the 
Chancellor,  but  had  been  refused  by  him ; 
and  on  an  appeal  from  that  refusal,  had 
been  granted  by  the  Judges  of  this  Court. 
As  the  Decree  of  dissolution  was  sus- 
pended by  that  part  of  it  which  directed 
the  order  not  to  go  out,  I  incline  to  con- 
sider it  as  tantamount  to  a  dissolution  and 
subsequent    reinstating     the     Injunction, 

and  of  course,  beyond  the  power 
201      *of  the    Court,  except    in  term  time. 

I  presume,  therefore,  that  that 
Decree  could  not  then  have  be^n  ap- 
pealed from,  as  the  direction  not  to  send 
out  the  order  rendered  it  inoperative;  and 
consequently,  the  Decree  was  not  then  in- 
jurious. And,  besides,  I  presume  the  Chan- 
cellor retained  the  record,  and  took  it  with 
him,  to  Needham;  so  that  no  copy  could 
have  been  furnished,  until  the  confirming 
Decree,  and  the  directions  to  issue  the  or- 
der, were  returned  to  the  Clerk's  office. 
From  that  time,  the  Decree  of  June  became 
operative  and  injurious  to  the  party.  I  am 
clearly  of  opinion,  that  there  is  no  Law 
authorising  the  Chancellor  to  make  such 
Decree  and  order  in  vacation,  as  that  of  the 
19th  of  July,  above  mentioned;  and  I  at 
first  doubted,  whether,  considering  that  as 
the  Decree  appealed  from,  we  had  jurisdic- 
tion over  a  decree  so  pronounced.  I  under- 
stand my  brethren  fully  to  concur  with  me 
as  to  the  want  of  power  in  the  Chancellor; 
but,  that  they  are  also  of  opinion,  in  which 
I  concur,  that  inasmuch  as  the  Decree  of 
June  is  now  put  into  operation,  however 
irregularly  that  may  have  been  done,  it 
is  necessarily  from  that  Decree  that  the 
appeal  is  taken ;  and  that  we  have,  there- 
fore, jurisdiction. 

The  question  then  is,  whether  the  In- 
junction was  improvidently  awarded  by  the 
Judges  of  this  Court,  or  not?  I  understand 
it  to  have  been  the  constant  course  of  this 
Court  for  a  series  of  years,  with  a  few  par- 
ticular exceptions,  that  where,  on  an  execu- 
tion against  A.  the  slaves  of  B.  are  taken, 
B.  is  entitled  to  an  Injunction;  and  is  not 
forced  to  permit  the  execution  to  proceed; 
and  resort  to  his  legal  remedy  for  damages. 
The  reason  given  by  the  Judge  who  has 
preceded  me,  is  a  sufficient  ground  for  this 
decision ;  but,  I  think   another  might    well 


be  superadded  to  it.  The  master  has  not 
only  his  own  pecuniary  interest  to  consult, 
and  his  own  affections  and  predilections  to 
gratify,  in  all  of  which  he  will  be  aided  by 
the  Courts:  but,  he  owes  a  duty  to  the 
slave,  as  well  as  the  slave  does  to  the  mas- 
ter, and  which  he  ought  to  perform;  the 
duty  of  protection  from  a  violent  seisore 
and  sale,  which  may  terminate  in  the 

202  destruction  *of  his  happiness,  and  in 
breaking  asunder  all  his    family  ties 

and  connexions.  I  have  known  slaves  who 
could  not  be  sold  for  $20,  and  whose  masters 
ought  to  consider  themselves  bound  by  ties 
of  real  gratitude  to  avert  such  a  calamity 
from  them,  if  able  to  do  so,  at  the  expense 
of  hundreds.  Surely,  such  considerations 
ought  to  receive  the  attention  and  counte- 
nance of  the  Courts. 

I  therefore  think,  that  the  injunction  was 
properly  awarded,  and  that  the  Decree  is 
erroneous  and  must  be  reversed. 

JUDGE  CABELL. 

This  is  thought  to  be  a  fit  occasion  for 
the  Court  to  express  an  opinion  on  the  sub- 
ject of  the  interposition  of  a  Court  of 
Equity  to  ptevent  the  sale  of  slaves  taken 
in  execution. 

Slaves  are  rational  beings,  and,  as  such, 
have  moral  qualities,  which  are  calculated 
to  render  them  of  peculiar  value  in  the 
estimation  of  their  masters.  It  may  be 
laid  down  as  a  position  almost  universal, 
that  the  master,  unless  obliged  to  sell, 
would  think  himself  poorly  compensated 
for  the  loss  of  a  slave,  by  the  price  which 
a  Jury  might  fix  upon  him.  Moreover, 
slaves  are  human  beings;  and  therefore,  I 
do  not  think  that  even  their  attachments 
and  feelings  are  to  be  disregarded.  The 
inhumanity  of  wantonly  invading  these 
attachments  and  feelings,  forms  with  me 
an  additional  argument  in  favor  of  the 
interference  of  a  Court  of  Chancery. 

I  am  of  opinion,  that  it  should  be  regarded 
as  a  general  rule,  that  the  Courts  of  Chan- 
cery are  bound  to  interpose,  wherever  the 
slaves  of  one  man  are  about  to  be  sold  to 
pay  the  debts  of  another.  The  exceptions 
to  this  general  rule,  whatever  they  may 
be,  are  to  be  brought  forward  and  estab- 
lished, in  each  particular  case,  by  those 
who  claim  the  benefit  of  them. 

I  think,  therefore,    that    the    Injunction 

was    properly    awarded;  and    that    it    was 

wrong      to       dissolve      it,      without 

203  allowing  *the  Plaintiff  time  to  prove 
the  facts  stated  in  the  bill. 

Another  question  presents  itself,  on  which 
it  is  deemed  expedient  that  this  Court 
should  express  its  opinion.  The  order  dis- 
solving the  Injunction  was  regularly  made 
and  entered  in  term  time:  but  that  order 
was  followed  immediately  by  another, 
which  directed  that  the  order  of  dissolu- 
tion should  not  '^goout;"  and  as  the  Court 
rose  without  taking  any  further  order  on 
the  subject,  this  last  order  was,  in  effect, 
a  suspension  of  the  order  of  dissolution. 
The  removal  of  the  suspension  of  a  former 
order  of  the  Court,  is  a  judicial  act,  which 
can  be  regularly  performed  only  in  open 
Court,  where  the  parties  may  be  present, 
and  may  be  heard ;  or,  where  they  may  at 
least  observe  what  is  done  affecting  their 
interests.     I  concur    in    the    opinion,  that 
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the  order  made  by  the  Chancellor  was  irreg- 
ular. 

The  PRESIDENT. 

I  think  the  proceedings  in  this  case,  after 
the  Injunction  had  been  dissolved  by  the 
Court,  cannot  affect  the  right  of  the  Plain- 
tiff to  appeal  from  the  decree.  I  am  of 
opinion,  also,  that  it  was  premature  to  dis- 
solve the  Injunction,  before  an  opportunity 
had  been  afforded  to  the  Plaintiffs,  after 
answer  filed,  to  substantiate  the  allegation 
in  their  bill  by  proof,  if  they  could,  that 
the  slaves  in  question  were  held  by  them 
as  distributees,  among  others,  of  the  estate 
of  Henry  Randolph,  their  father.  As  to 
the  grounds  on  which  relief  ought  to  be 
afforded,  in  a  case  like  this,  I  refer  to  my 
opinion  in  the  case  of  Freeland  v.  Allen, 
3  Rand.  170. 

I  think  the  Decree  ought  to  be  reversed, 
and  the  Injunction  reinstated. 
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Mllison  V.  The  President,  Directors 
and  Company  of  the  Farmers'  Bank 
of  Virginia. 

Caldwell  V.  The  Same. 

March,  1828. 

Bond  with  Condition— Debt  on— Declaration -Alloffa. 
tlons.*— In  an  action  of  debt  on  a  bond  condi- 
tioned tor  tbe  f  aitbtui  diucbarffe  of  tbe  dalles  of 
an  ofiice,  tbe  Declaration  need  not  set  forib  tbe 
particular  persons  from  wbom  money  was  re- 
ceived, nor  tbe  sams  received  from  eacb,  nor  tbe 
time  wben  tbe  breaches  wbere  committed,  if  it 
appears  tbat  tbey  occurred  during  tbe  contin- 
uance of  tbe  Deieudant  iu  bis  otbce;  nor  is  it 
nece!»sary  to  sUie  ibe  damaires  occasioned  by  tbe 
breaches.  ^       ^.        .  .  .....^       „^ 

Banks— Accoantant-5uretioa— Liability.— Tbe  sure- 
ties ot  an  Accountant  of  a  Bank,  are  not  liable  for 
monies  taken  by  blm  from  tbe  Teller's  drawer, 
without  bis  knowledge  or  consent,  it  appearing 
tbat  tbe  Accountant  is  not  entrusted  with,  or  put 
in  possession,  of  any  monies  of  tbe  Bank,  as 
AccountauL 

Pieadioy  and  Practice  — Declaration- AUe^tlon  of 
ln|ary.-It  is  not  necessary  for  tbe  Declaration, 
alter  tbe  ahslgnmen  tot  breaches,  to  allege  that 
tbe  Plaintiffs  have  been  injured  by  the  breaches: 
but,  it  is  sufilclent  if  it  is  stated  tbat  an  action  has 
accrued  to  the  Plaintiffs  to  demand  and  have  the 
penalty  of  tbe  bond.  _^    , 

Bond  with  Penalty -Action  on— Declaration-Allega- 
tions.—In  an  action  for  the  penalty  of  a  bond,  it  is 


•Bond  with  Condition— Debt  on- Declaration- Alle. 
ffatlona.— In  an  action  on  a  bond  with  collateral 
conditions,  when  tbe  bond  provides  for  many 
things  ot  different  kinds  to  be  done,  tbe  omission 
of  any  one  ot  which  would  constitute  a  breach,  it  is 
nsnal  and  proper  to  specially  assign  breaches  of 
each  kind  or  class  of  such  acts.  But  it  is  not  neces- 
sary or  even  proper  to  set  forth  each  single  act  or 
tbe  several  particular  sums  of  money  received 
constituting  the  breach,  as  such  particularity 
-would  lead  to  too  great  prolixity.  Wheeling  v. 
Black.  25  W.  Va.  274.  citing  the  principal  case  to 
sustain  the  proposition.  And  in  £lam  v.  Commer- 
cial Bank.  86  Va.  94.  9  S.  E.  Rep.  498.  it  is  said:  "In 
AUifonv.  Bank,  %  Rand,  204.  tbe  demurrer  to  a  dec- 
laration in  debt  upon  tbe  bond  of  an  accountant 
was  overruled,  although  the  declaration  did  not 
state  In  a  single  instance  tbe  time  or  place,  names 
or  sums,  of  tbe  money  which  had  been  misappro- 
priated. In  cases  of  this  character,  where  the 
evidence  must  of  necessity  be  general,  and  an 
attempt  to  state  tbe  breaches  of  tbe  condition  with 
exactness  of  detail  will  lead  to  great  prolixity  of 
pleading,  some  generality  of  statement,  in  tbe 
interest  of  justice,  must  be  permitted.  8  Rob.  Pr. 
M»:  4  Minors*  Inst.  584.  988." 

To  tbe  same  effect,  tbe  principal  case  is  cited  in 
Guarantee  Co.  v.  Bank.  95  Va.  489.  28  S.  K.  Rep.  909: 
Kern  v.  Zelgler.  13  W.  Va.  714;  B.  &  O.  R.  Co.  v. 
Jameson.  13  W.  Va.844 

See  further,  monographic  fwU  on  "Bonds"  ap- 
pended to  Ward  v.  Churn.  18  Gratt.  801. 

Tbe  principal  case  ts  also  cited  in  B.  &  O.  R.  Co.  v. 
Bitner,  15  W.  Va.  459:  Reynolds  v.  Hurst,  18  W.  Va. 
660:  Caldwell  v.  Farmers*  Bank.  6  Rand.  241. 


not  necessary  to  state  tbat  in  consequence  of  the 
refusal  of  tbe    Defendant  to  pay,  tbe  Plaintiff 

_  sustained  damage. 

Peleny— Bar  to  Civil  Remedy—The  felony  of  one  is 
not  a  bar  to,  or  a  suspension  of,  a  civil  remedy 
for  tbe  same  act.    Per  Gbbbm.  Judge. 

These  were  two  actions  of  debt,  brought 
in  the  Superior  Court  of  Law  held  in  Peters- 
burg, bj  the  Farmers'  Bank  of  Virginia, 
one  against  Allison,  and  the  other  against 
Caldwell  who  were  co-obligors  in  a  bond 
with  Frajser,  conditioned  for  the  said 
Frayser's  faithful  performance  of  the  du- 
ties of  the  office  of  Accountant  in  the  said 
Bank.  The  two  cases  are  similar  in  their 
circumstances,  with  only  two  exceptions 
which  are  mentioned  \ti  the  opinions  which 
follow. 

In  the  case  of  Allison  y.  The  Bank,  the 
Declaration  contains  an  assignment  of 
breaches,  in  the  words  of  the  condition. 
It  alleges,  "that  the  said  William  Frayser 
has  not  faithfully  performed  the  duties  as- 
signed him,  or  trust  reposed  in  him,  as 
Accountant  of  the  said  Office  of  Discount 
and  Deposit  of  the  Farmers'  Bank,  at 
Petersburg,  and  that  the  said  William 
Frayser  has  not  been  of  good  behaviour 
in  his  said  office  of  Accountant, 
205  during  his  ^continuance  therein." 
The  Declaration  then  proceeds  to 
specify,  and  particularize,  several  instances 
of  breach  of  the  condition  of  the  bond. 
To  this  Declaration,  the  Defendant  filed 
two  pleas  in  abatement,  and  also  special 
demurrers,  which  related  to  supposed  de- 
fects in  the  form  thereof.  These  pleas 
and  demurrers  were  overrulrd  by  the  Court. 
At  a  subsequent  day»  the  Defendant  ten- 
dered three  pleas.  To  the  second  and 
third,  the  Plaintiffs  Counsel  objected.  The 
Court  permitted  the  second  to  be  filed,  but 
rejected  the  third.  The  first  plea  was,  con- 
ditions performed,  on  which  issue  was 
joined  by  the  Plaintiffs.  The  second  plea 
stated  in  substance,  that  the  Cashier  and 
Teller  of  the  Bank,  were  the  only  officers 
entrusted  with  the  care  of  the  money,  that 
it  was  their  duty  to  take  care  of  it,  and 
that  all  the  monies  which  Frayser  pur- 
loined, or  fraudulently  withdrew  from  the 
said  Bank,  was  money  in  the  custody  and 
charge  of  the  Teller,  or  Cashier,  with  which 
Frayser  as  Accountant  had  nothing  to  do, 
that  he  was  enabled  to  withdraw  said 
money  by  the  want  of  care  and  vigilance 
of  said  Cashier  and  Teller,  and  that  as  the 
acts  done  by  said  Frayser  did  not  relate 
to,  or  concern,  his  office  of  Accountant,  the 
Defendant,  his  security,  was  not  responsi- 
ble therefor.  To  this  plea,  a  special  rep- 
lication was  filed,  stating  in  effect,  that 
the  various  acts  of  misconduct  imputed  to 
Frayser,  as  constituting  the  breaches  of  the 
condition  of  his  bond,  were  acts  done  in 
his  character  of  Accountant,  and  were  vio- 
lations of  his  duties  as  such.  On  this 
replication,  an  issue  was  made  up.  The 
Jury  found  a  special  verdict,  which,  though 
very  long,  it  is  deemed  best  to  insert  at 
large.     It  is  as  follows: 

*"We  of  the  Jury  find,  first,  that  accord- 
ing to  the  Bye-Laws,  Rules,  Regulations, 
and  Usages  of  the  said  Farmers'  Bank  at 
its  said  Office  of  Discount  and  Deposit  at 
Petersburg,  there  are,  and  were  always,  at 
and  during  the  time  the  said  Wm.  Frayser 
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was  Accountant  there,  an  officer  called  the 

Cashier,  and  an  officer  called  tlie  Teller,  as 

well  as  the  said  officer  called  Account- 

206  ant,  to  each  of  whom  are,  *and  were 
assigned,     several    and    appropriate 

duties.  It  is,  and  was,  the  duty  of  the 
Cashier  to  superintend  generally,  the  busi- 
ness to  the  said  Office  of  Discount  and  De- 
posit, and  to  take  care  of,  and  safe-keep, 
all  the  monies  of  their  said  Bank,  there, 
except  that  placed  in  the  hands  of  the 
Teller,  to  answer  the  purposes  of  current 
business.  It  is,  and  was,  the  duty  of  the 
Teller  to  disburse  and  receive  all  monies 
paid  out  of,  or  into  the  said  office  of  Dis- 
count and  Deposit;  for  which  purpose  be 
receives  originally,  and  retains  in  his  care, 
and  safe-keeping,  a  certain  sum  from  the 
Cashier,  and  other  sums  from  time  to  time 
as  wanting,  and  if  he  should  at  any  time 
in  the  course  of  business  get  more  in  his 
hands  than  wanting  for  current  business, 
he  pays  such  overplus  to  the  Cashiet,  if 
required.  It  is,  and  was,  the  duty  of  the 
Accountant,  to  keep  the  books  and  accounts 
of  the  said  Office  of  Discount  and  Deposit 
(in  the  manner  hereinafter  particularly 
explained,)  and  for  that  purpose,  the  Ac- 
countant always  has  access  to  the  books 
pertaining  to  the  Department,  of  all  the 
other  officers  and  clerk^s  in  the  said  Office 
of  Discount  and  Deposit.  It  is,  and  was, 
usual  at  the  said  Office  of  Discount  and  De- 
posit, occasionally,  in  case  of  the  sickness 
or  necessary  absence  from  the  Bank,  of 
any  of  the  officers  thereof,  for  another 
officer  to  perform  the  duties  of  such  sick 
or  absent  officer  But,  at  and  during  all  the 
time  the  said  Frayser  was  the  Accountant 
at  the  said  Office  of  Discount  and  Deposit, 
he  had  always  so  much  to  do,  in  his  own 
proper  office,  that  he  was  never  on  such 
occasions,  so  substituted  for  other  officers. 
It  is,  and  was,  usual,  too,  at  the  said  Office 
ot  Discount  and  Deposit,  when  the  Teller 
left  the  counter  for  a  short  time,  and  any 
person  presented  a  check,  for  some  other 
officer  of  the  Bank  to  pay  the  same  out  of 
the  Teller's  cash-drawer,  or  the  money  on 
the  counter.  But  it  does  not  appear,  that 
the  said  Frayser  ever  so  acted  for  the 
Teller,  though  he  may  have  had  frequent 
opportunities  of  doing  so,  except  in  one 
instance,  when  he  changed  a  fifty  dollar 
note,  at  the  Teller's  counter,  and  from  his 
cash-drawer. 

207  *Secondly.     We  find,  that  by  what- 
ever means  individuals  procure  money 

to  be  paid  to  their  credit  at  the  said  office 
of  Discount  and  Deposit  of  the  said  Bank, 
whether  by  loan  from  the  Bank  or  deposit 
therein,  the  only  mode  of  obtaining  money, 
in  consequence  of  such  credit,  is,  and  always 
has  been,  by  drawing  checks  or  orders,  as 
creditors  would  on  individuals  for  the  same 
purposes  (form  only  excepted  ;)  and  as  to  the 
manner  in  which  such  checks  are,  and  al- 
ways have  been  paid  at  the  Bank,  and  the 
uniform  course  pursued  in  carrying  them 
to  the  debit  of  the  drawers  thereof  on  the 
books  of  the  Bank,  the  manner  and  course 
are,  and  always  have  been,  as  follows:  The 
Teller,  or  other  officer  acting  for  him,  re- 
ceives the  checks  so  drawn,  which  checks 
are  always  considered  as  paid,  whether 
they  be    received  in    payment    of    debts  of 


any  kind  due  at  the  Bank,  or  deposited  to 
the  credit  of  those  who  present  them,  or 
money  be  actually  drawn  upon  them.  As 
soon  as  the  Teller  receives  such  checks, 
he  puts  them  on  a  small  spindle,  by  him 
kept  there  for  that  purpose,  and  at  the  close 
of  each  day,  all  the  checks  he  has  received 
in  any  way  during  the  day,  are  entered  by 
him  into  a  book  called  the  ''Teller's  Check- 
book" without  regard  to  alphabetical  or 
other,  order.  These  checks  having  been 
thus  entered  on  the  Teller's  Check-book, 
are  not,  by  such  entry,  the  commencement 
of  an  original  charge  against  the  drawers 
thereof,  being  entered  there  principally  to 
ascertain  the  amount,  and  being  there  also 
particularly  described,  in  order  that  if  any 
error  occurred,  it  may  be  corrected,  on  ex- 
amination, when  the  checks  came  into  the 
Accountant's  hands.  The  checks  having 
been  entered  on  the  Teller's  Check-book,  and 
then  distributed  in  alphabetical  drawers, 
kept  for  that  purpose,  from  which  drawers 
they  are  taken  by  the  Accountant,  and  by 
him  entered  in  alphabetical  order  in  a  book 
kept  by  him,  called  the  * 'Accountant's 
Check-book;"  and  this  is  the  original 
entry  of  the  charge  against  the  respective 
drawers  of  the   checks,  and  from    them  he 

makes  the  charges  against  the  drawers 
208      thereof    respectively,     posting     *the 

checks  to  the  debits  of  the  accounts  of 
the  respective  drawers  upon  the  ledger,  the 
checks  remaining  exclusively  in  the  pos- 
session of  the  Accountant,  as  vouchers 
against  the  drawers,  until  such  time  as 
the  accounts  of  the  drawers  are  settled 
with  them;  when  the  checks  are  returned 
to  them  by  the  Accountant,  with  a  peculiar 
mark  of  cancellation,  and  by  the  drawers 
acquiescence  in  such  settlements  of  their 
accounts,  the  correctness  of  the  charges  of 
their  respective  checks  to  their  debits  is 
acknowledged  ;  it  being  the  custom  at  the 
Bank  to  settle  the  accounts  of  individual 
dealers  with  it,  at  short  periods,  or  when 
by  them  requested.  And  we  find  that  the 
said  William  Frayser,  Accountant  of  the 
said  Bank  at  its  said  Office  of  Discount  and 
Deposit,  (during  the  time  in  the  Declaration 
mentioned,)  was  a  very  skillful  Ac- 
countant, and  until  bis  delinquency,  herein- 
after mentioned,  was  discovered,  possessed, 
in  the  highest  degree,  the  confidence  of 
all  the  officers  of  the  Bank  there,  both  in 
his  ability  and  integrity;  and  that  the  said 
Wm.  ^rayser,  at  and  during  all  the  time 
he  was  Accountant  there,  was  remarkably 
particular  in  keeping  fast-locked  the  drawer 
containing  checks  received  by  him,  from 
the  Teller  in  manner  aforesaid,  so  that  no 
other  officer  of  the  Bank  there,  could  have 
access  to  them,  without  forcing  the  lock; 
and  that  it  is  the  custom  of  the  said  Office 
of  Discount  and  Deposit,  for  the  Teller's 
drawer  containing  his  cash  to  remain  open 
during  Bank  hours,  part  of  the  cash  laying 
on  the  counter  for  immediate  use,  and  that 
every  day  on  closing  the  Bank,  he  locks 
the  same  up  in  some  place  of  security; 
and  as  to  the  checks  above  mentioned,  it 
often  happens  in  the  course  of  business, 
that  checks  are  drawn  without  date,  and 
that  checks,  whether  dated  or  not,  are  often 
presented  many  days  after  they  are  drawn, 
and  that    the  same    individual    draws  and 
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presents  many  checks,  and  sometimes 
checks  for  the  same  amount,  on  the  same 
day. 

Thirdly.  We  find,  as  the  manner  of 
stating,  keeping,  and  settling  the  cash 
account  of  the  said  Office  of  Discount 
209  "^and  Deposit  of  the  said  Bank,  the 
manner  is,  and  always  has  been,  as 
follows:  The  cash  account  is  formed,  by 
posting  the  items  of  receipts  of  the  day, 
as  appearing  from  the  books  pertaining  to 
the  receiving  officers,  collected  therefrom 
by  the  Accountant,  and  aggregated  into 
one  sum,  which  is  placed  to  the  debit  of 
cash ;  and  thus  the  balance  of  the  cash  ac- 
count is  ascertained  every  day,  by  the 
Accountant,  from  the  books,  and  seen  to 
agree  precisely  with  the  amount  of  money, 
found  by  actual  count  in  the  possession  of 
the  Teller,  positive  ascertained  losses  or 
gain  in  receipting  or  disbursing  (errors  at 
the  counter  not  connected  with  the  books, 
and  generally  trivial,)  excepted. 

Fourthly.     We  find,  that  the  said  William 
Frayser,  at  and  during  the  time  he  was  the 
Accountant  at  the  said   Office   of   Discount 
and  Deposit,  availing  himself  of  occasional 
and  necessary  absences  of  the   Teller  from 
his  place  at  the  counter,  and  of   the   confi- 
dence which  the  other  officers  there  reposed 
to  him,  the  said  Frayser,  did   fraudulently 
and    improperly,    without   the   consent   or 
knowledge  of  any   other  officer  there,  take 
from  ttie  Teller's  cash-drawer,  diverse  sums 
of  money,  at  different  times,  amounting  to 
the  sum    of   ten    thousand    three    hundred 
dollars,  and  that  he    contrived  to    prevent 
any  discovery  or  detection   thereof,  in    the 
daily  settlements  made  at  the  time    by  fil- 
ing   on  the    Teller's   spindle,  a    check   of 
aome  individual  dealer  it\  said  Bank  of  the 
same  amount  with  the  sum  so  taken,  which 
check  had  been  in  fact  previously    paid  by 
the  Teller,  entered  by  him,  and  by  the  Ac- 
countant in  their   respective   Check-books, 
debited    from  the   latter  to  the    individual 
drawer  or  drawers,  and    then    fraudulently 
withdrawn    by  the  said   Accountant    from 
its  proper  place  in  his  own  drawer,  in  order, 
by  placing  it  a  second  time  on  the  Teller's 
apindle    as  a  new    check,    to   conceal    the 
fraudulent    taking   of   its   amount,  by  the 
said  Fravser   as  aforesaid;   and   then    tbe 
said  Accountant  omitted  again  to  debit  the 
individual  drawer  or  drawers  of  such  check 
or  checks    in  the  ledger,  with  the    amount 
thereof,  although  the  same  were  reg- 
210      nlarly  ^entered  on  both  the  said  Check- 
books; i)ecau8e,  if  he  bad  so   debited 
them,  the    drawers    would     have   detected 
him,    by    showing  that    they    were    twice 
charged  for   the  same   check.     And   we  do 
also  find,  that  many  of  the  entries    in    the 
Teller's  Check-book  were  made  in  the  hand- 
writing of  the  said  Frayser,  and    that    the 
hole    made  by  the    Teller's    spindle    in    a 
check  filed  thereon  is   very    small,  so   that 
by  a    little  pressure  it  could  be   easily  con- 
cealed from  view,  and  in  the  hurry  of  busi- 
ness, it  would    be    extremely    difficult    for 
the  Teller    to  discover    the  spindle   hole  in 
a  check  since  paid  and  put  upon   the  spin- 
dle, and  presented  to    him  for   payment   a 
second  time. 

Fifthly.     We  find,  the  said    Frayser   at, 
and   during    the    time    he     was   Account- 


ant at  the  said  Office  of  Discount  and 
Deposit,  did  fraudulently  and  improperly, 
without  the  consent  or  knowledge  of 
any  other  officer  of  the  Bank  there,  take 
from  the  Teller's  cash-drawers  divers  sums, 
at  different  times,  amounting  to  another 
sum  of  eight  thousand  eight  hundred  dol- 
lars, by  the  like  fraudulent  use  of  checks, 
which  had  been  previously  paid  in  the  reg- 
ular way,  and  been  confided  to  him  as  Ac- 
countant and  which  he  placed  on  the  Tel- 
ler's spindle  as  before  stated,  in  order  to 
conceal  from  that  officer  the  mode  of 
taking  the  said  sums;  and  that  tbe 
said  Frayser,  without  entering  these  last 
mentioned  checks  in  the  Accountant's 
Check-book,  contrived,  by  forcing  the 
addition  of  such  checks  as  were  properly 
entered  therein,  and  by  carrying  a  false 
amount  into  the  daily  settlements  of  the 
cash  account,  or  balance  book,  and  by  mak- 
ing a  false  subtraction  of  the  amount  of 
checks,  to  prevent  a  discovery,  in  the  daily 
settlements  made  at  the  time,  of  the  fact 
of  the  sums  last  above  mentioned  having 
been  taken  from  the  Teller's  drawer. 

Sixthly.  We  find,  that  the  said  Frayser, 
at  and  during  the  time  he  was  Accountant 
as  aforesaid,  finding  that  the  Teller  had 
erroneously  added  up  the  checks  on  his,  the 
Teller's  Check-books,  so  as  to  make  the 
amount  too  much  by  the  sum  of  $2,200, 
did  improperly  conceal  the  fact  of 
211  *such  mistake  by  false  and  fraudu- 
lent entries  on  the  account  book, 
and  did  fraudulently  and  improperly, 
without  the  consent  or  knowledge  of 
any  other  officer  of  the  Bank  there,  take 
from  the  Teller's  cash-drawer  the  said 
sum  of  $2,200. 

Seventhly.  We  find,  that  the  said  Wil- 
liam Frayser,  at  and  during  the  time  he 
was  Accountant  at  the  said  Office  of  Dis- 
count and  Deposit,  did  fraudulently  and 
improperly,  and  without  the  consent  or 
knowledge  of  any  other  officer  of  the  Bank 
there,  take  from  the  Teller's  cash -drawer 
the  further  sum  of  $1,000,  and  that  the  said 
Frayser  concealed  the  same  by  entering  in 
the  Teller's  Check-book,  at  the  bottom  of 
the  list  of  the  day's  check's,  a  check  of  one 
of  the  dealers  of  the  Bank,  for  the  like  sum 
of  $1,000,  when  in  fact  no  such  check  had 
been  drawn  or  paid ;  and,  without  debiting 
the  individual  dealer  with  such  pretended 
check,  the  said  Frayser  continued  by  other 
false  entries  in  his,  the  Accountant's  books, 
to  conceal  the  said  fact. 

Eighthly.  We  find,  that  the  said  Fray- 
ser, at  and  during  the  time  he  was  Account- 
ant at  the  said  Office  of  discount  and 
Deposit,  did  fraudulently  and  improperlv, 
without  the  consent  or  knowledcre  of  any 
other  officer  of  the  Bank  there,  take  from 
the  Teller's  cash-drawer,  the  further  sum 
of  $200,  and  that  he  concealed  the  same  by 
prefixing  the  figure  2  in  tbe  Teller's  Check- 
book to  a  check  of  one  of  the  dealer  a  in 
the  said  Bank  for  $60,  so  as  to  make  the 
sum  appear  in  that  book  as  a  check  for 
$260,  instead  of  $60  only;  and  then,  while 
the  individual  dealer  was  debited  with  the 
said  sum  of  60  dollars  only,  the  said  Frayser 
contrived,  by  other  false  entries  in  his,  the 
Accountant's  books,  further  to  conceal  the 
said  fact. 
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Ninthly.  We  find,  that  all  the  sums  of 
money  mentioned  in  the  4th,  5th,  6th,  7th 
and  8th  findings,  herein  before  contained, 
were  wholly  lost  to  the  said  Bank,  by  rea- 
son of  the  said  Frayser  obtaining  the  same 
from  the  Teller's  cash-drawer,  in  manner 
stated  in  our  said  findings;  and  that  he, 
the  said  Frayser,  was  enabled   to  ob- 

212  tain  the  *same  by  the  fraudulent  and 
improper  use  of  checks  in  his  pos- 
session as  Accountant,  as  aforesaid,  and  to 
conceal  the  same  by  false  and  fraudu- 
lent entries  and  omissions  in  the  books,  in 
the  manner  above  stated.  But,  we  find  that 
nothing  is  due  to  the  said  Office  of  Dis- 
count and  Deposit  of  the  said  Bank  from 
those  individual  dealers  with  the  Bank, 
whose  checks  were  used  a  second  time  by 
the  said  Frayser,  in  the  manner  described 
in  our  said  several  findings,  herein  before 
contained ;  nor  have  those  individual  dealers 
with  the  Bank,  whose  checks  have  been 
used,  or  whose  accounts  have  been  falsified, 
in  the  manner  herein  before  stated,  gained 
from  the  Bank  in  consequence  thereof,  any 
monies  to  w-hich  they  were  not  justly  en- 
titled. 

Tenthly.  We  find,  that  the  said  Frayser 
was  not,  at  any  time  while  he  was  the 
Accountant  at  the  said  Office  of  Discount 
and  Deposit,  nor  in  any  wise  by  virtue  of 
his  said  office  of  Accountant,  or  by  the 
Regulations  or  Usages  of  the  said  Bank 
there,  entrusted  with  or  put  in  possession 
of,  the  monies  kept  in  the  Teller's  cash- 
drawer,  or  of  any  other  money  of  the  Bank 
at  its  said  Office,  or  entrusted  with  the 
safe-keeping,  receipt,  or  disbursement  of 
such  monies;  and  that  the  said  Frayser 
fraudulently  and  improperly,  and  without 
the  consent  or  knowledge  of  any  other 
officer  of  the  Bank  there,  took  and  carried 
away,  from  the  Teller's  cash-drawer,  and  to 
his  own  use  converted,  the  said  several 
sums  of  money,  in  our  said  4th,  5th,  6th, 
7th  and  81h  findings,  above  mentioned,  and 
also  concealed  such  taking  and  carrying 
away,  in  the  manner  in  our  said  finding 
stated,  with  intent,  at  the  time  and  times 
at  which  he  so  took  and  carried  away  the 
said  monies,  so  to  convert  them  to  his  own 
use,  and  well  knowing  that  he  had  no  right 
to  take  and  convert  them. 

Eleventhly.  We  find,  that  the  said  Fray- 
ser commenced  committing  the  several 
malfeasances  and  nonfeasances  herein- 
atrove  mentioned,  and  continued  in  the 
practice  of  them  from  the  20th  day  of  Jan- 
uary, 1816,  till  the  31st  day  of  December, 
1819,    without    detection;    and    that, 

213  *on  the  3d  day   of  January,   eighteen 
hundred  and    twenty,    he    absconded 

from  the  town  of  Petersburg  aforesaid; 
and  that  he  returned  to  the  town  of  Peters- 
burg aforesaid,  on  the  11th  of  January, 
1820,  after  his  delinquency  had  been  discov- 
ered, and  the  fact  of  his  being  in  Peters- 
burg was  known,  yet  he  was  not  appre- 
hended, or  prosecuted,  criminally  or 
otherwise,  and  no  attempt  was  made  to 
apprehend  or  prosecute  him. 

Twelfthly.  We  find,  it  was  a  duty  of  the 
said  Frayser,  at  and  during  the  time  he  was 
Accountant  at  the  said  Office  of  Discount 
and  Deposit,  and  a  duty  pertaining  to  his 
office  of  Accountant  aforesaid,  to  communi- 


cate to  the  Cashier,  every  instance  of  indi- 
vidual dealers  with  the  said  Bank,  there, 
overdrawing  on  the  Bank;  and  that,  in 
two  instances,  dealers  with  the  said  Bank 
did  overdraw  to  a  considerable  amount* 
and  that  the  said  Frayser,  instead  of  com- 
municating the  first  overdrawing  to  the 
Cashier,  according  to  his  official  duty,  made 
one  of  the  accounts  balance  on  the  tnwks, 
by  bringing  forward  a  false  balance  on 
the  ledger,  kept  by  him,  and  the  other,  by 
prefixing  figures  to  sums  credited,  so  as  to 
make  them  more  than  they  ought  rightly  to 
have  been;  and  that  one  of  the  said  ac- 
counts, in  which  there  was  such  overdraw- 
ing, has  been  since  settled  by  the  individual 
dealer  with  the  Bank,  and  the  balance 
paid  by  him  thereto,  except  interest,  (which 
interest,  however,  the  Plaintiffs  now  here 
at  the  bar  waive  any  claim  for,  in  this  ac- 
tion;) and  that,  on  account  of  the  other 
dealer  so  overdrawing,  there  is  still  a  bal- 
ance of  $1,498  26,  due  to  the  Bank,  and  that 
that  sum  is  lost  to  the  Plaintiffs. 

Thirteenth.  We  find,  that  at  and  during 
the  time  the  said  Frajser  was  Acconntant 
at  the  said  office  of  Discount  and  Deposit 
there  was  a  loss  which  accrued  to  the  Bank, 
in  consequence  of  his  failure  to  perform 
the  duties  of  his  office,  (as  is  now  here  at 
the  bar  acknowledged  by  the  Defendant,) 
to  the  amount  of  $1,317  6. 

Fourteenth.  We  find,  that  the  said  Fraj- 
ser  burrowed  of  a  certain  Watkins,  Boii- 
seau  &  Co.  their  check  on  the  said 
214  ^Office  of  Discount  and  Deposit  for 
the  sum  of  $300,  and  that  he  stated 
to  them  at  the  time  of  borrowing  it.  that 
he  did  not  know  whether  he  would  use  it 
or  not;  that  the  said  Frayser  in  fact  pre- 
sented and  obtained  payment  of  the  said 
check,  which  was  aifterwards  entered  on 
both  the  Teller's  and  Accountant's  Check- 
books; but,  the  said  Frayser  omitted  io 
debit  on  the  books  of  the  said  Bank  the 
said  Watkins,  Boisseau  &  Co.  with  the 
amount  of  the  check  so  paid,  and  fraudu- 
lently withdrew  the  check,  and  returned 
the  same  to  the  said  Watkins,  Boisseau  A 
Co.  as  a  check  which  had  not  been  nsed, 
whereby  the  sum  of  $300  was  lost  to  the 
Plaintiffs. 

Fifteenth.  We  find,  by  consent  of  par- 
ties as  to  the  form  of  finding  in  this  par^ 
ticular,  all  the  Acts  of  Assembly  relating 
to  the  Farmers'  Bank,  and  all  the  Bye- 
Laws,  Rules  and  Regulations  of  the  said 
Bank,  to  be  ^aken  as  part  of  the  record, 
without  being  spread  upon  it,.by  reference 
thereto.  But,  upon  the  facts  above  stated, 
we,  of  the  Jury,  doubt,  and  pray  the  advice 
of  the  Court;  and,  if  upon  the  whole  case, 
the  Court  is  of  opinion,  that  the  Defendant 
is  liable  to  the  Plaintiffs  to  the  amount  of 
S10,000,  then  we  find  for  the  Plaintiffs 
the  debt  in  the  Declaration  mentioned ;  and, 
if  the  Court  shall  be  of  opinion,  that  tbe 
Defendant  is  liable  for  a  less  sum  than 
$10,000,  then  we  find  for  the  Plaintiffs  the 
debt  in  the  Declaration  mentioned,  to  be 
discharged  by  the  payment  of  such  sum  as 
the  Court  shall  hold  the  Defendant  liable 
for,  upon  the  facts  stated,  with  interest  from 
the  1st  day  of  January,  in  the  year  1818, 
till  paid,  so  as  such  sum,  with  interest,  ex- 
ceed not  $10,000;  the  parties  in   open  Court 
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consenting  to  the  form  of  finding  in  this 
particular.*' 

At  a  subsequent  day,  to  wit :  Monday,  the 
28th  of  May,  1821,  the  Court  having  heard 
an  argument^  and  thereupon,  the  matters 
of  Law  arising  upon  the  special  verdict  in 
this  case  being  considered,  it  seemed  to 
the  Court  that  the  Law  was  for  the  Plain- 
tiffs :  it  was  therefore  adjudged  by  the  Court, 
that   the  Plaintiffs    recover   against 

215  the   Defendant,     *ten   thousand    dol- 
lars,   the    debt    in    the     Declaration 

mentioned,  and  the  costs  in  this  behalf 
expended. 

Subjoined  to  the  Judgment  is  a  note, 
stating,  that  this  canse  came  on  to  be 
heard,  together  with  another  case,  brought 
by  same  Plaintiffs,  against  Joseph  Cald- 
well, on  the  same  special  verdict,  and  the 
Court,  without  affecting  the  right  of  the 
Plaintiffs  to  several  executions  on  the 
Judgments  aforesaid,  doth  order,  that  the 
Seargeant  or  other  Officer,  to  whom  such 
execution  may  issue,  shall  cause  satisfac- 
tion to  be  made  of  the  said  sum  of  ten 
thousaud  dollars,  only,  on  both  Judgments, 
and  the  costs  in  both  suits,  which  were 
founded  upon  the  same  writing  obligatory. 

From  the  Judgment  in  this  cause,  Alli- 
son, the  Defendant,  appealed  to  the  Court 
of  Appeals. 

Leigh  and  Johnson,  for  the    Appellants. 

Nicholas  and  Stanard,  for  the  Appel- 
lees. 

March  27.     JUDGE  CARR. 

In  this  case,  I  had  written  a  long  and  la- 
boured opinion,  some  time  ago,  which,  on 
recent  discussions  with  my  brethren,  I  am 
induced  to  think  was  wrong  in  the  main. 
I  have,  therefore,  abandoned  it,  and  shall 
content  myself  with  a  few  brief  remarks, 
referring  generally  to  the  opinions  of  my 
brothers  Cabell  and  Coalter,  which,  in  my 
mind,  take  a  correct  view  of  the  case. 

The  Declaration  was  specially  demurred 
to,  because  the  breaches  were  not  set  out 
with  sufficient  minuteness;  and  it  was  in- 
sisted in  the  argument,  that  the  amount 
of  each  particular  sum,  withdrawn  by  the 
Teller  at  each  particular  time,  should  have 
been  specially  stated.  I  think  the  breaches 
were  well  assigned,  both  upon  the  English 
and  American  cases;  and  I  refer  to  Strum 
V.  Farrington,  1  Bos.  A  Pull.  160;  Barton  v. 
Webb,  8  Term  Rep.  459;  Carlin  v.  Chalklin, 
3   Mau.    A    Selw.    502;    Craghill    v. 

216  *Page,  2  Hen.  &  Munf.  446;  Winslow 
V.  Commonwealth,  Ibid.  459. 

Upon  the  special  verdict,  it  is  clear,  (and 
indeed,  was  admitted,)  that  the  Appellant 
ia  responsible  for  the  sums  comprised  in 
the  12th,  13th  and  14th  findings  of  the 
Jary;  these  being  direct  and  clear  breaches 
of  Frayser's  official  bond.  The  great  con- 
troversy was  upon  the  4th,  5th,  6th,  7th  and 
8th  findings;  and  as  to  these,  the  Counsel 
for  the  Appellant  contended,  that  he,  as 
surety  for  Frayser,  bound  himself  only  that 
Frayser  should  faithfully  perform  the  du- 
ties assigned  to,  or  trust  reposed  in,  him, 
aa  Accountant;  not  that  he  should  commit 
no  felony:  that  the  takings  stated  in  the 
4th,  Ac.  findings,  were  not  connected  with 
the  duties  of  an  Accountant,  as  expressly 
found  by  the  Jury;  but  were  pure  and  sim- 
ple felonies,  committed  by  Frayser,  in  steal- 


ing the  money  from  the  Teller's  drawer: 
that,  therefore,  the  Appellant  was  not  lia- 
ble for  these  monies,  first,  because  the 
takings  were  no  breaches  of  the  bond;  sec- 
ondly, because,  if  they  were  breaches,  they 
were  felonies,  and  the  felony  merged  the 
trespass,  so  far  at  least,  that  no  civil  ac- 
tion could  be  maintained,  till  the  felony 
was  prosecuted  to  conviction  or  acquittal. 
On  this  last  point,  (though  I  have  exam- 
ined it  much,  and  at  one  time  though  the 
case  turned  on  it,)  I  shall  say  not  a  wo^-d, 
because  I  am  now  satisfied  that  it  does  not 
fairly  arise,  as  the  first  question  disposes 
of  all  these  findings.  After  stating  in  the 
4th,  &c.  findings,  the  manner  in  which 
Frayser  took  and  concealed  the  various 
sums  contained  in  those  findings,  the  Jury, 
in  their  10th  finding,  say,  **We  find  that 
the  said  Frayser  was  not,  at  any  time 
while  he  was  Accountant  at  the  said  Office 
of  Discount  and  Deposit,  nor  in  any  wise 
by  his  said  office  of  Accountant,  or  by  the 
regulations  or  usages  of  the  said  Bank 
there,  entrusted  with,  or  put  in  possession 
of,  the  monies  kept  in  the  Teller's  cash 
drawer,  or  of  any  other  money  of  the  Bank 
at  its  said  office,  or  entrusted  with  the  safe 
keeping,  receipt,  or  disbursement  of  such 
monies;  and  that  the  said  Frayser 
217  ^fraudulently  and  improperly,  and 
without  the  consent  of  any  other 
officer  of  the  Bank  there,  took  and  carried 
away  from  the  Teller's  cash-drawer,  and 
to  his  own  use  converted,  the  said  several 
sums  of  money  in  our  4th,  &c.  findings, 
mentioned;  and  also  concealed  such  taking 
and  carrying  away,  in  the  manner  in  our 
said  findings  stated,  with  intent,  at  the 
time  and  times  at  which  he  so  took  and  car- 
ried away  the  said  monies,  to  convert  them 
to  his  own  use,  and  well  knowing  that  he 
had  no  right  to  take  and  convert  them." 
If  there  be  a  single  ingredient  necessary  to 
the  composition  of  larceny,  not  found  here, 
I  confess  that  I  have  strangely  mistaken 
the  matter.  It  is  found,  too,  that  this  lar- 
ceny was  wholly  unconnected  with  the  office 
of  Accountant:  that,  as  Accountant,  Fray- 
ser had  nothing  to  do  with  the  money  of 
the  Bank  in  any  way.  Was  stealing  within 
the  bond?  Was  it  to  guard  against  a  felony 
of  this  kind,  (or  any  felony,)  that  the  bond 
was  taken?  Could  Allison,  when  he  signed 
the  bond,  intend  to  bind  himself,  that 
Frayser  should  not  steal?  No  more,  I  con- 
ceive, than  that  he  should  not  commit  any 
other  felony. 

I  am,  therefore,  of  opinion,  that  so  far  as 
relates  to  these  findings,  the  Judgment  be 
reversed,  and  entered  for  the  amount  of  the 
12th,  13th,  and  14th  findings,  with  interest 
from    the    1st  of    January   1818,  till    paid. 

JUDGE  GREEN. 

This  is  an  action  upon  a  bond  executed 
by  an  officer  of  the  Bank  and  his  sureties, 
with  condition  faithfully  to  perform  the 
duties  assigned  to,  or  trust  reposed  in, 
him,  as  Accountant,  and  to  be  of  good  be- 
haviour in  office,  so  long  as  he  continued 
therein.  The  Declaration  sets  out  the 
condition  of  the  bond,  and  assigns  various 
breaches:  1.  In  availing  himself  of  his 
office,  fraudulently  to  withdraw  and  appro- 
priate to  his  own  use,  divers  large  sums 
of  money    belonging    to   the  Bank.     2.  In 
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fraudulently     keeping    the    books    of    the 
Bank,    and     fraudulently     omitting 

218  proper  entries  *therein,  whereby 
he  himself  fraudulently  got  and  ob- 
tained, and  others  fraudulently  got  and 
obtained  and  appropriated  to  their  own 
use,  divers  other  large  sums  of  money  be- 
longing to  the  Bank.  3.  In  permitting 
fraudulently,  and  by  the  fraudulent  keep- 
ing of  the  books,  divers  persons  to  over- 
check,  and  thereby  obtain  other  large  sums 
of  money  from  the  Bank,  to  which  they 
were  not  entitled.  4.  In  failing  to  post 
charges,  and  enter  as  debits  to  any  person 
or  persons,  divers  large  sums  of  money 
paid  by  the  Bank  upon  checks  presented 
by  him  and  many  other  persons;  by  which 
means,  he  and  others  fraululently  with- 
drew other  large  sums  of  money  from  the 
Bank.  5.  In  fraudulently  making  divers 
false  entries  and  untrue  credits  on  the 
books,  and  fraudulently  entering  divers 
large  sums  of  money  to  the  credit  of  divers 
persons,  which  were  never  deposited  or  paid 
by  such  persons;  thereby  making  them 
appear  to  be  creditors  of,  whilst  they  were 
debtors  to,  the  Bank. 

To  this  Declaration,  a  special  demurrer 
was  filed,  assigning  for  causes  of  demurrer, 
that  the  Declaration  claimed  no  damages, 
and  that  the  assignment  of  breaches  was 
too  general;  not  stating,  in  any  single  in- 
stance, time  or  place,  names  or  sums  of 
money. 

I  do  not  think,  that  in  an  action  upon  a 
bond  with  collateral  condition,  it  is  neces- 
sary to  state,  in  the  conclusion  of  the  Dec- 
laration, the  amount  of  damages  sustained ; 
for,  if  it  be  stated,  the  Plaintiff,  in  such 
cases,  can  recover  more  damages  than  are 
laid  in  the  Declaration.  Yet  in  all  cases, 
there  ought  to  be  an  averment  in  the  Dec- 
laration, that  the  Plaintiff  sustained  some 
damage,  by  reason  of  the  facts  upon  which 
the  action  is  founded.  In  the  cases  in  this 
Court,  in  which  it  has  been  held  that  no 
damages  need  be  stated  in  an  action  of 
debt,  although  the  amount  of  damages  was 
not  stated,  yet  it  was  averred  that  the 
Plaintiff  had  sustained  damage;  and  in 
these  cases,  there  were  verdicts.  In  all  the 
Books,  it  is  laid  down,  that  every  Declara- 
tion, (except  in  a  qui  tam  action)  must  con- 
clude   with  an    allegation    that    the 

219  *Plaintiff    has     sustained     damage; 
though    I  cannot    find    any   case,    in 

which  the  failure  to  make  that  allegation, 
was  held  to  be  fatal'  upon  demurrer.  In- 
deed, there  is  no  case  reported,  in  which 
the  question  arose.  It  is  probable,  that  no 
Knglish  Pleader  ever  omitted  this  aver- 
ment in  the  Declaration.  There  is  in  this 
Declaration,  no  intimation  that  any  acts 
or  omissions  of  the  Accountant,  or  the  fail- 
ure to  pay  the  penalty  of  the  bond,  produced 
any  damage  to  the  Plaintiffs.  But,  in  the 
place  where  this  latter  averment  ought  to 
have  been  made,  we  find  an  averment  that 
the  principal  obligee  had  absconded. 

The  Declaration  in  the  case  of  Allison 
V.  The  Bank,*^  is  precisely  the  same  as  in 
this,  except  that  after  setting  out  the 
breaches,  it  alleges  that  the  Plaintiffs  have 
been    greatly    injured    thereby,  by    reason 


♦The  foregrolnff  remarks  of  Judge  Green  apply  to 
the  case  of  Caldwell  v.  Tbe  Bank. 


whereof,  an  action  hath  accrued  to  them  to 
demand  the  penalty  of  the  bond,  and  con- 
cludes ^^to  the  damage  of  the  Plaintiffs 
$10,000;*'  and  to  that  Declaration,  there  ii 
a  special  demurrer,  as  in  this  case.  Be- 
sides the  objection  in  Caldwell's  Case  that 
no  damages  are  alleged  as  being  sustained 
by  the  Plaintiff,  the  objections  that  no  time 
when,  nor  place  where,  the  several  acts  al- 
leged to  be  breaches  of  the  condition  of  the 
bond  were  done,  are  stated,  nor  any  specific 
sum  or  sums  of  money  are  alleged  tu  have 
been  taken  by  Frayscr,  or  lost  by  bis  neg- 
ligence, are  common  to  both  Declarations. 
I  think  these  objections  are  well  tonnded. 
There  ought,  in  all  pleadings,  to  be  a  rea- 
sonable degree  of  certainty.  The  time 
when  the  acts  complained  of  were  done, 
ought,  I  think,  to  have  been  stated,  io 
order  to  show  that  they  were  done  after  the 
execution  of  the  bond,  and  before  the  in- 
stitution of  the  suit,  and  during  tbe  con- 
tinuance of  the  principal  obligor  in  office; 
and  the  sums  taken,  ought  to  have  beeo 
stated  in  detail,  or  in  the  aggregate;  and 
it  should  have  been  alleged,  that  they  were 
lost  to   the    Plaintiffs,   by    reason    of   the 

fraudulently  making  false,  or  omit- 
220      ting  *to  make   true,  entries,  or  other 

acts  done  in  breach  of  bis  dutj. 
When  the  particular  statement  of  all  cir- 
cumstances would  lead  to  great  prolixity, 
as  in  this  case,  a  more  general  mode  of 
pleading  is  allowable  than  in  ordinary 
cases.  Strum  v.  Farrington,  1  Bos.  & 
Pull.  640;  Barton  v.  Webb,  8  Term  Rep. 
459.  See  the  later  case  of  Deniston  v.  Rich- 
ardson, 14  Kast,  291.  But,  this  is  allowed 
only  to  avoid  prolixity  and  volnminont 
pleading;  but  surely,  this  indulgence  to 
necessity  or  convenience,  does  not  dispense 
with  that  degree  of  certainty,  of  which  the 
pleadings  are  susceptible  without  prolixity. 
If,  in  fact,  the  breach  of  the  condition  of 
the  bond  had  consisted  in  one  false  entrj. 
and  the  loss  thereby,  of  one  single  sum  of 
money  taken  by  the  Book-keeper  or  anj 
other;  it  would  not  have  been  sufBcient, 
upon  a  special  demurrer,  to  allege  in  the 
Declaration,  that  a  sum  of  money  was  lost, 
by  reason  of  a  false  entry,  without  stating 
time,  place,  name  and  sum.  For,  in  that 
case,  the  motive  to  avoid  prolixity  would 
not  exist.  And  so  in  these  cases,  it  would 
not  have  increased  the  volume  of  the  plead- 
ings, or  produced  any  inconvenience,  to 
allege  that  divers  sums  of  money,  to  the 
amount  of  $20,000,  were  taken  and  lost,  by 
reason  of  divers  false  entries,  &c.  to  tbe 
Plaintiffs,  after  the  execution  of  the  bond, 
and  before  the  idstitution  of  the  suit,  and 
whilst  the  principal  obligor  remained  in 
office,  to  wit,  on  the       day  of  at   the 

County  aforesaid.  I  think,  upon  this 
ground,  the  Declarations  are  insufficient. 
My  brother  Judges,  however,  differing 
with  me  in  this,  I  proceed  to  examine  the 
cause  upon  its  merits. 

It  is  admitted,  that  the  sums  of  money 
amounting  to  $3,115  32  cents,  mentioned  in 
the  12th,  13th,  and  14th  findings  of  tbe 
Jury,  are  properly  chargeable  on  the  Book- 
keeper's sureties;  but,  as  to  those  men- 
tioned in  the  4th,  5th,  6th,  7th  and  8th 
findings,  amounting  to  upwards  of  $20,000, 
it  is  contended,  that  they  are  not    recover- 
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able  in    this  actioa,  because    the  sums    of 

monej  lost    to  the    Bank,  in    the    manner 

stated  in    those    findings,  were    not 

221  lost  in  ^consequence   of   any   official 
misconduct  of    the  Book-keeper ;  and 

if  they  were,  that  they  cannot  be  recovered 
against  his  sureties,  as  they  could  not  be 
recovered  against  him,  since  his  acts,  in 
taking  those  sums  of  money,  were  feloni- 
ous, (as  they  certainly  were,)  and  he  has 
not  been  prosecuted  for  the  felony.  These 
several  findings  state,  in  effect,  that  the 
Book-keeper,  from  time  to  time,  during 
several  years,  took  clandestinely  from  the 
cash-drawer,  various  sums  of  money,  not 
entrusted  to  his  care  or  keeping,  and  suc- 
cessfully concealed  the  facts,  by  the  fraud- 
ulent use  of  the  paid  checks  confided  to 
him  as  Book-keeper,  and  by  making  false, 
and  omitting  to  make  true,  entries,  know- 
ingly and  for  that  purpose,  and  by  forcing 
additions  in  the  books  kept  by  him ;  and  in 
the  9th  finding,  the  Jury  say  **We  find 
that  all  the  said  sums  of  money  mentioned 
in  the  4th,  5th,  6th,  7th  and  dth  findings, 
where  wholly  lost  to  the  said  Bank,  by  rea- 
son of  the  said  Frayser  obtaining  the  same 
from  the  Teller's  cash-drawer,  in  the  man- 
ner stated  in  our  said  findings;  and,  that 
he,  the  said  Frayser,  was  enabled  to  obtain 
the  same  by  the  fraudulent  and  improper 
use  of  the  checka  in  his  possession  as 
Accountant  as  aforesaid,  and  to  conceal 
the  same  by  false  and  fraudulent  entries 
and  omissions  in  the  books  in  the  manner 
aforesaid."  This  declaration  of  the  Jury, 
that  Frayser  was  enabled  to  obtain  money, 
by. the  fraudulent  use  of  the  checks,  and 
concealed  the  fact  by  false  entries,  applies 
only  to  the  sum  found  to  be  taken,  in  the 
4th  finding.  But,  that  sum  amounts  to 
more  than  the  penalty  of  the  bond ;  and  if 
his  sureties  are  liable  for  that,  it  is  un- 
necessary to  enquire  as  to  any  others. 
This  fraudulent  and  improper  use  of  the 
checks  confided  to  him,  and  theintentionly 
making  of  false,  and  omitting  to  make  true, 
entries,  were  per  se  breaches  of  the  condi- 
tion of  the  bond ;  and  the  Plaintiffs  were, 
for  that  only,  entitled  to  recover  the  penalty 
of  the  bond,  to  be  discharged  by  nominal 
damages,  and  such  other  as  might  after- 
wards accrue,  by  reason  of  future  breaches ; 
and    if  any    real    damage    was    the 

222  consequence    *of  those  acts   done   in 
breach  of    the   condition,  they    were 

entitled  to  recover  them,  no  matter  whether 
these  consequences  were  direct  or  indirect, 
so  that  they  could  be  distinctly  traced  to  that 
cause,  and  to  no  other.  Whether  the  loss 
of  the  money  was  really  a  consequence  of 
those  acts,  was  purely  a  question  of  fact  be- 
longing to  the  Jury  exclusively ;  and  I  think 
they  have  distinctly  found,  and  intended  to 
find,  that  the  loss  was  the  consequence  of 
the  taking  and  conceSilment,  and  that  he 
was  enabled  to  take  and  conceal,  by  means 
of  acts  in  violation  of  the  condition  of  the 
bond.  If.  upon  the  other  facts  specially 
found,  the  Court,  if  in  the  place  of  the  Jury, 
would  have  made  a  contrary  inference,  that 
would  be  the  proper  ground  for  a  new  trial, 
and  would  not  justify  the  Court  in  declar- 
ing the  fact  to  be  contrary  to  the  verdict, 
and  thereupon  pronouncing  a  final  Judg- 
ment.   I  think,  not  only  that  the    Court  is 


bound  by  the  verdict,  but  that  the  Jury,  in 
finding  thus,  did  not  indulge  any  rash  or 
unfounded  presumption.  It  cannot  be  said, 
that  the  loss  could  not  possibly  be  the  con- 
sequence of  those  Svts;  or,  even  that  it 
probably  was  not.  The  Jury  state  the 
manner  of  keeping  and  examining  the  books 
daily;  from  which  it  is  clear,  that  there 
was  a  moral  certainty  that  if  the  books 
had  been  truly  kept,  the  taking  would  have 
been  immediately  discovered ;  and  that 
might,  and  probably  would,  have  led  to  the 
detection  of  the  thief,  the  recovery  of  the 
money,  and  the  prevention  of  any  future 
losses  by  the  same  means.  The  possibility 
that  the  taking  might  not  have  been  de- 
tected, or  if  detected,  traced  to  Frayser,  or, 
if  traced  to  him,  the  money  might  not  have 
been  regained  by  reason  of  his  flight,  or 
any  other  imaginable  cause,  can  hardly  be 
considered  as  decisively  outweighting  the 
contrary  probabilities.  Suppose  it  to  be 
the  duty  of  the  Book-keeper,  to  give  imme- 
diate notice  to  the  Cashier,  if  he  should 
discover  it  in  inpecting  the  books,  that 
some  one  had  overdrawn,  and  the  money 
was  lost  to  the  Bank,  would  it  be  any  de- 
fence to  say,  or  even  to  prove,  that  the  per- 
son who  had  got  the  money,  might 
223  have,  ordid*in  fact,  fly  the  Country, 
or  might  have  been,  or  was  in  fact, 
insolvent,  before  the  money  could  have 
been  recovered  of  him,  if  the  Accountant 
had  done  his  duty?  I  think  not.  One  who 
flies,  may  if  promptly  pursued,  be  retaken 
even  in  a  Foreign  Country,  and  the  money 
regained;  and  one  who  is  insolvent  may 
pay,  by  means  of  his  friends,  to  avoid  im- 
prisonment or  disgrace.  Depriving  the 
Bank  of  a  chance,  however  small,  of  in- 
demnifying themselves,  and  by  an  act 
violating  his  official  duty,  I  think  subjects 
the  Accountant  and  his  sureties  to  a  re- 
sponsibility, which  can  only  be  measured 
by  the  full  amount  of  the  money  taken  and 
lost. 

Upon  the  question,  whether  the  felony  of 
the  principal  is  a  bar  to,  or  a  suspension 
until  he  is  prosecuted  criminally,  of  the 
action  on  his  bond,  I  have  no  doubt.  I 
have  examined  with  great  care  the  English 
doctrine  on  this  subject,  from  its  origin  to 
the  present  time.  But,  as  this  case  is  not 
to  turn  on  that  point,  I  shall  not  state  at 
large  the  grounds  of  the  opinion  that  I  have 
formed,  but  confine  myself  to  a  mere  sum- 
mary of  the  result  of  my  enquiries  and  re- 
flections upon  it. 

We  find  no  trace  of  any  thing  like  this 
doctrine  in  the  Books  of  the  Common  Law, 
before  the  time  of  Hen.  6;  but,  on  the  con- 
trary, Bracton,  who  wrote  in  the  time  of 
Hen.  3,  lays  it  down,  that  a  party  injured 
by  a  felony,  may  seek  redress  by  a  civil 
action,  or  an  appeal  of  felony,  which  was  a 
criminal  prosecution,  at  his  election.  Book 
3,  ch.  3,  sec.  1.  And  to  the  same  effect  is 
Fleta,  Book  1,  ch.  38.  sec.  1,  and  Book  2, 
ch.  2,  sec.  5;  a  Book  written  in  the  time 
of  Edw.  2,  or  Kdw.  3,  according  to  Lord 
Coke.  Proem  to  10  Rep.  or  of  Edw.  1,  ac- 
cording to  Selden  in  his  edition  of  Fleta, 
page  547.  And  in  the  44th  Edw.  3,  Ass. 
44,  13,  Judgment  was  given  for  the  Plain- 
tiff in  an  action  of  trespass  against  several 
for  the  ravishment  of  his  wife,  and  taking 
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away  his  goods ;  which  was  a  felony  at  the 

Common  Law,  and  was  then  also   a  felony 

by  the  Statute  of  West.  2 ;  2  Inst.  434 ; 

224  20  Vin.  Abr.  467.  *X.  4,  PI.  1.    There 
is  not  a  single  adjudged  case  reported 

to  this  day,  in  which  a  civil  action  founded 
on  a  wrong  amounting  to  a  felony,  has 
been  adjudged  not  to  lie.  On  the  contrary, 
Judgments  have  been  given  for  the  Plain- 
tiffs in  many  such  cases,  where  the  felon 
has  been  prosecuted  and  acquitted  or  con- 
victed, and  even  where  he  has  not  been 
prosecuted  criminally.  The  whole  doctrine 
on  this  subject  in  Kngland,  rests  upon 
the  dicta  of  the  Judges  thrown  out  ar- 
guendo, and  assuming  various  grounds  as 
the  foundation  of  the  rule.  The  first  of  these 
dicta  is  to  be  found  in  the  case  reported 
in  the  Year  Book  31  Edw.  6,  PI.  6.  That 
was  a  Writ  of  Conspiracy  against  several, 
for  that  they  had  indicted  the  Plaintiff  of 
an  assault  upon  B.,  and  beating  and  wound- 
ing him,  &c.,  and  feloniously  stealing 
from  his  purse  four  shillings,  of  which  he 
was  acquitted.  An  objection  was  taken  to 
the  action,  that  it  did  not  lie  for  a  conspir- 
acy in  indicting  the  Plaintiff  of  an  assault, 
battery  and  wounding.  To  this  it  was  an- 
swered, that  all  those  matters  being  con- 
tained in  one  Indictment,  an  acquittal  of 
the  felony  was  an  acquittal  of  the  trespass 
'*quia  magis  dignum  trahit  ad  se  minus 
dignum,"  and  ^'felony  is  of  a  higher  na- 
ture than  trespass,"  and  **if  one  come  to 
my  house  to  rob  me,  and  breaks  my  house, 
and  takes  the  goods  or  not,  the  robbery  and 
breaking  of  the  house  are  one  felony;  and 
if  he  be  acquitted  of  the  felony,  he  is  ac- 
quitted of  the  trespass  also.'*  Brooke,  in 
abridging  this  case,  says,  **It  was  agreed 
that  if  a  man  be  indicted,  arraigned,  and 
acquitted  of  robbery  of  J.  S.,  he  shall  not 
thereof  have  trespass;  for,  the  trespass  is 
extinct  in  the  felony,  and  omne  majus  trahit 
ad  se  minus.  Quaere  inde."  This  is  the 
origin  of  the  rule,  founded  upon  the  doc- 
trine of  merger,  and  a  mere  dictum ;  and 
it  had,  if  true,  the  effect  of  barring  the  civil 
action  for  the  tort,  under  all  possible  cir- 
cumstances. Yet,  this  doctrine  was  aban- 
doned in  the  first  case  which  occurred,  of 
an  action  brought  after  a  conviction  of 
the  Defendant  upon  an  indictment;  '*be- 
cause  (as  it    was  said)  the  party  had 

225  thereby  •lost  his  remedy  by  appeal;" 
and    so  it  has    been    held,    that    the 

civil  action  lies  after  an  acquittal  on  an 
Indictment;  thus  shifting  the  foundation 
of  the  rule  from  the  ground  that  the  tres- 
pass itself  was  merged  and  lost  in  the 
felony,  to  the  other,  that  the  inferior  rem- 
edy by  a  civil  action  was  merged  in  the 
superior  remedy  by  appeal,  (which  was  a 
criminal  prosecution,)  and  allowing  that 
when  the  higher  remedy  was  lost,  the  infe- 
rior remedy  revived.  And  in  modern  times, 
the  Judges,  admitting  the  existence  of  the 
rule,  have  abandoned  this  latter  ground 
also,  and  placed  it  upon  the  broad  footinsr 
of  public  policy,  and  the  interests  of  the 
public  in  encouraging  and  coercing  indi- 
viduals to  engage  in  the  prosecution  of 
crimes.  Indeed,  there  seems  to  bs  good 
reason  for  the  doctrine  of  modern  times 
upon  this  subject,  in  England.  It  is  in 
conformity  with  the  severe  spirit   of  their 


Laws,  in  respect  to  the  prosecution  and 
punishment  of  crimes,  which  has  always 
urged  individuals,  by  various  inducements, 
to  the  prosecution  ol  crimes;  by  the  forfei- 
ture of  the  stolen  property  to  the  King,  in 
case  of  a  conviction  without  the  interven- 
tion of  the  party,  and  fresh  suit  on  his 
part;  or  to  the  Lord  of  the  manor,  when 
the  property  is  waived  by  the  felon  and 
seized  as  waif;  enlisting  the  passions  of 
private  revenge,  by  allowing  an  appeal  at 
the  suit  of  the  party,  in  which,  if  there  was 
a  conviction,  the  King  could  not  pardon; 
by  making  the  Hundred  liable,  if  the  partj 
made  fresh  suit,  and  hue  and  cry,  and  tbe 
felon  was  not  arrested ;  but  not  otherwise. 
In  all  these  respects,  the  policy  and  spirit 
of  our  Laws  are  the  reverse  of  those  of  tbe 
English  Laws.  We  have  no  appeal,  in 
which  the  right  to  a  civil  action  can 
merge.  We  have  no  forfeiture  to  the  pub- 
lic, of  the  stolen  goods  or  even  of  those  of 
the  felon ;  no  fresh  suit,  or  active  prosecu- 
tion, on  the  part  of  the  injured  person,  is 
required  by  our  Laws,  to  entitle  him  to  res- 
titution. We  have  no  Law  of  waifs,  nor 
any  subjecting  the  Hundred  to  make  satis- 
faction in  any  case;  and  our  Law,  upon  the 
whole  rather  discourages  than  in- 
226  vites  individual  prosecutions.  '^And 
I  am  persuaded  that  the  object  of 
promoting  the  prosecution  of  crimes,  would 
be  more  promoted  by  allowing  the  injured 
individual  to  prosecute  his  civil  action 
uninterruptedly,  and  thus  expose  all  tbe 
circumstances  of  the  transaction  to  tbe 
Officers  of  the  Law,  who  are  bound  ez 
officio  to  prosecute  for  the  public,  that* by 
holding  out  strong  inducement  to  both  par- 
ties, to  compound  the  felony,  by  throwinii: 
impediments  in  the  way  of  the  cinl 
remedy. 

The  rule  in  question  has  never  been 
practically  extended,  or  distinctly  declared 
to  extend,  to  any  case,  in  which  the  suit 
was  not  against  the  felon  himself,  and 
founded  on  the  felonious  act,  as  the  gist  of 
the  action ;  nor  to  third  persons  guilty  of 
no  crime,  nor  to  any  action  founded  on 
contracts. 

I  think,  that  upon  the  merits,  the  Judg- 
ments in  these  cases  were  right. 

JUDGE  COALTER. 

The  first  question  in  these  cases  arises 
on  the  demurrers  to  the  Declarations.  I 
have  some  doubts  on  this  question ;  bnt, 
on  the  whole,  am  inclined  to  support  tbe 
Declarations. 

This  is  an  action  of  debt  for  the  penalty 
of  the  bond,  which  is  one  with  collateral 
condition  for  the  faithful  discharge,  by  tbe 
principal  obligor,  of  his  duties  as  Account- 
ant in  the  Bank.  They  are  several  actions 
against  each  sniety,  for  the  sum  in  which 
they  became  jointly  and  severally  bonnd 
with  their  principal.* 

There  are  two  ways  of  declaring ;  one, 
simply  in  debt  on  the  bond,  in  which  case, 
if  the  Defendant  craves  oyer  of  the  condi- 
tion^  and  pleads  performance,  the  Plaintiff 
must  reply  and  set  out  the  breaches;  or.  if 
it  goes  to  a  Writ  of  Enquiry  without  plea, 
the  Plaintiff  must  assign  his  breacbes, 
tSkc.  The  Judgment  is  for  the  debt  sued 
for,  to  be  discharged  by  the  damages 
found    on    the     breaches     asslg^ned;    and 
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the  Judgment  will  atand  as   Becurit:^ 

227  for   anj  breaches  ^thereafter,  which 
may    be   recovered  on  a  Scire  Facias 

setting  out  new  bleaches.  This  is  by 
virtue  of  the  Act  of  Assembly  (1  Revised 
Code,  509;)  before  which,  only  one  breach 
could  be  assigned,  as  the  assignment  of 
more  would  be  duplicity;  and  however 
umall  that  breach,  the  whole  penalty  was 
recovered,  and  the  party  was  driven  into  a 
Court  of  Equity,  to  be  relieved  against  the 
penalty.  The  other  mode  of  declaring,  is, 
to  set  out  the  condition  in  the  Declaration, 
and  assign  the  breaches  in  it.  This  latter 
mode  has  been  pursued  in  this  case. 

There  is  no  question,  that  an  assignment 
of  breaches  against  the  sureties  need  not  be 
more  specific,  than  if  assigned  in  a  Decla- 
ration against  the  principal,  (Barton  v. 
Webb,  8  Term  Rep.  459;)  and  the  question  is, 
whether  it  is  sufficient  to  say.  after  setting 
out  the  particular  manner  in  which  the 
principal  violated  his  duty  \a  each  particu- 
lar case  of  loss,  that  thereby  divers  large 
sums.  Slc.  were  lost,  without  setting  out  in 
detail  each  particular  sum.  It  seems  that 
if.  after  the  words  ** divers  large  sums," 
the  Declaration  had  gone  on  to  state, 
^^amounting  to  the  sum  of  $1,000,*'  or  any 
other  gross  sum,  it  would  have  been  sufiQ- 
ctent;  though  the  Plaintiff  would  not  be 
bound  to  prove  that  identical  sum  to  have 
been  lost.  This  shows  that  the  particular 
sum  is  not  traversable,  or  necessary  to  be 
known,  in  order  to  enable  the  party  to  de- 
fend himself;  and  it  would,  therefore, 
seem  to  me  to  be  strange,  that  this  should 
be  a  cause  of  demurrer.  The  acts  of  viola- 
tion of  duty,  it  seems  to  me,  are  sufficiently 
stated,  to  apprise  the  party  of  the  grounds 
on  which  a  recovery  is  sought;  and  as  the 
action  is  for  the  penalty,  and  for  a  debt 
which  has  accrued  by  reason  of  a  breach  of 
the  condition,  and  which  must  be  recovered 
in  debt,  if  any  breach,  however  small,  is 
proved,  damages  on  the  amount  of  that 
breach  need  not  be  laid  in  the  Declaration. 
The  damage,  if  any,  which  is  to  be  laid  in 
the  Declaration,  is  damage  for  the  non- 
payment of  the  debt;  and  although  in  gen- 
eral, this  is  but  nominal,  yet  it  is  the  usual 
form  of  declaring,  to  claim  damages; 

228  and  as  *the  forms  of  the  Law  are  often 
proof  of  the  Law,  it  is  said    that   the 

Declaration,  which  in  one  of  these  cases, 
does  not  claim  such  damages,  is  bad.  I  am 
not  prepared  to  say,  that  in  the  general, 
this  would  not  be  a  good  cause  of  demurrer; 
though  it  would  seem  sttange  that  the 
omission  to  claim  what  at  most  would  jus- 
tify the  verdict  and  Judgment  for  one  cent 
damages,  and  that  against  the  demurrant 
who  gets  clear  even  of  that  because  it  is 
not  claimed,  should  be  insisted  oq  by  him 
as  a  ground  of  demurrer.  He  could  only 
so  insist  upon  it,  on  the  ground  that  for 
want  of  this,  no  cause  of  action  is  laid  in 
the  Declaration.  But  the  debt,  which  he 
owes  by  reason  of  a  breach  of  the  condi- 
tion, is  the  substantial  cause  of  action. 
But,  the  party  will  be  excused  for  not 
claiming  damages  for  the  failure  to  pay  a 
debt,  I  presume,  wherever  it  would  be 
error  to  give  Judgment  for  damages,  if 
claimed.  There  are  many  cases  in  which 
it    is   error  to  give  such  Judgment;  as,  in 


qui  tam  actions,  and  in  actions  popular  on 
penal  Statutes,  and  Judgments  on  Scire 
Facias.  Frederick  v.  Lookup,  4  Burr. 
2018;  Cuming  v.  Sibley,  Ibid.  2489.  This 
would  seem  to  me  to  be  much  a  case  of  this 
kind.  The  sureties  here  arc  responsible  no 
further  than  for  the  penalty  of  the  bond ; 
though  their  principal  is  responsible  for 
the  whole  loss.  They  are  strangers  to  the 
breach,  and  cannot  know  that  such  breach 
has  taken  place  until  it  is  so  adjudged ; 
and  of  course,  cannot  fairly  be  said  wrong- 
fully to  have  detained  a  debt,  nor  could 
any  thing,  except  what  would,  at  most,  be 
purely  nominal,  be  recovered  against  them 
for  damages.  They  would  not  be  liable  for 
interest  on  the  penalty,  by  way  of  dam- 
ages, from  the  time  of  the  breach.  The 
first  breach  may  be  small,  and  yet  the 
penalty  is  thereby  forfeited.  Besides,  the 
act  itself  would  seem  to  exclude  it.  If 
the  breaches  sued  for  do  not  cover  the 
whole  penalty,  and  that  can  only  be  as- 
certained by  the  verdict,  the  Judgment  for 
the  penalty  stands  as  a  security  for  after 
breaches.  For  these,  however,  no  Judg- 
ment can  be  had  on  the  Scire  Facias,  be- 
yond the  penalty.  No  Judgment  can 
229  be  given  *for  damages,  for  not  pay- 
ing the  debt,  when  the  whole  shall 
have  become  due,  for  these  after  breaches. 

As  to  the  merits.  It  seems  to  me,  that 
the  great  question  in  controversy  in  these 
cases,  rests  on  the  first  breach  assigned, 
and  the  verdict  in  relation  to  it.  It  avers, 
that  William  Frayser,  the  principal  obligor, 
did  not  faithfully  perform  the  duties  as- 
signed to  him,  or  the  trust  reposed  in  him 
as  Accountant,  and  was  not  of  good  be- 
haviour in  his  said  office  of  Accountant, 
particularly  in  this,  that  whilst  acting  as 
Accountant,  he  availed  himself  of  the  said 
office  of  Accountant,  fraudulently  to  with- 
draw, and  did  fraudulently  withdraw  from 
the  said  office,  &c.  and  appropriate  to  his 
own  use,  divers  large  sums  of  money  be- 
longing to  the  said  Bank. 

It  is  not  pretended,  I  presume,  that  the 
first  branch  of  this  assignment,  in  the 
words  of  the  condition,  had  it  stopped 
there,  would  have  been  a  good  assignment 
of  a  breach  in  a  case  like  the  present;  and 
I  understand  it  as  merely  preliminary  to 
the  specific  assignments  afterwards  set  out, 
in  the  same  manner  as  if  repeated  before 
each.  This  specific  breach,  then,  unless  it 
can  be  construed  to  mean  that  the  fraudu- 
lent taking  was  perpetrated  in  the  course 
of  the  fulfillment  of  the  duties  assigned, 
and  the  trust  reposed  in  him  as  Account- 
ant, could  have  been  supported  by  evidence 
simply  proving,  that  whilst  acting  as  Ac- 
countant, he  availed  himself  of  his  contig- 
uous stand  to  the  Teller,  or  his  drawer, 
and  had  taken  from  the  pocket  of  the 
Teller,  or  f.om  his  drawer,  monies  belong- 
ing to  the  Bank.  This  would  be  a  simple 
felony,  which  a  dealer  in  the  Bank,  ad- 
mitted behind  the  counter,  or  which  a  serv- 
ant in  the  Bank,  so  admitted,  might  be 
guilty  of,  owing  to  the  advantage  of  his 
situation  so  obtained.  Had  the  breach  been 
thus  broad,  or  if  it  can  be  so  considered,  it 
seems  to  be  that  it  would  be  substantially 
bad,  and  would  be  reached  by  the  demurrer. 

But,  it  is  connected  with  the   actings   of 
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Frayser  in  his  ofiSce,  not  only  by  the  gen- 
eral allegation  preceding  it,  that 
230  *he  had  violated  the  duties  of  his 
office,  but  it  connects  the  act  done 
with  his  acting,  at  the  time  it  was  done, 
as  Accountant,  **  whilst  acting  as  Account- 
ant;" and  it  lays  it  as  a  fraudulent  abduc- 
tion of  the  money,  not  a  felonious  taking, 
or  such  a  taking  as  the  preceding  state- 
ment would  show  to  be  a  felonious  taking. 
It  is  laid  to  be  a  taking  connected  with  his 
duty  and  trust  as  Accountant,  and  so  only 
a  breach  of  trust.  It  might  have  been  so. 
It  might  have  been  a  duty  assigned  to  him, 
to  pay  and  receive  money  in  the  absence  of 
the  Teller;  and  so  he  would  have  been  en- 
trusted with  the  money.  Had  the  breach 
been  simply,  that  being  Accountant,  and 
entitled  to  stand  behind  the  counter,  and 
near  the  Teller's  drawer,  he  had  availed 
himself  of  that  position  to  steal  the  money 
of  the  Bank  from  the  drawer,  then  the 
question  would  have  been,  whether  such 
breach  would  be  good,  either  on  demurrer, 
or  after  verdict,  to  charge  the  surety? 

The  Defendant's  second  plea  intended  to 
put  this  matter  of  fact  in  issue;  that  is, 
to  aver  that  the  taking  was  not  connected 
with  his  duties  or  trust  as  Accountant,  and 
was  a  mere  fraudulent  taking,  of  which 
any  other  man  might  have  been  guilty, 
and  so  the  surety  not  liable.  The  rep- 
lication to  this  plea,  as  I  understand 
it,  denies  this,  and  affirms,  that  the 
damage  sustained  was  by  reason  of  the 
nonfeasance,  malfeasance,  and  misbe- 
haviour of  the  said  William  Frayser,  in 
his  office  of  Accountant,  as  the  Plaintiffs 
in  declaring  have  alleged.  Had  the  Plain- 
tiffs demurred  to  this  plea,  thereby  admit- 
ting that  the  loss  sustained  was  by  means 
of  a  felonious  stealing  by  the  Accountant, 
but  that  nevertheless  the  sureties  were  lia- 
ble as  fully  as  the  thief  himself  was,  that 
question  of  Law  would  have  been  thus 
fairly  before  the  Court.  But,  the  case  is 
not  rested  on  that.  The  taking  is  insisted 
on  as  a  mere  fraudulent  breach  of  that  trust 
and  confidence  reposed  in  him  as  Account- 
ant,    and    for    the    faithful   discharge    of 

which  he  gave  the  bond  sued  on. 
231  "^The  Jury,  in  their  first  finding, 
negative  the  idea  that  Frayser  ever 
acted  for,  or  performed  the  duties  of,  the 
Teller*  in  his  absence  from  indisposition, 
or  in  any  short  or  occasional  absence;  and 
in  the  10th  finding,  it  is  stated,  that  he 
was  in  no  wise  by  virtue  of  his  office,  or 
by  the  regulations  or  usages  of  the  Bank, 
entrusted  with,  or  put  in  possession  of,  the 
monies  kept  in  the  Teller's  cash-drawer,  or 
with  the  safe-keeping,  receipt,  or  disburse- 
ment of  monies;  and  that  he  fraudulently 
and  improperly,  and  without  the  consent 
or  knowledge  of  any  other  officer  of  the 
Bank,  took  and  carried  away  from  the 
Teller's  cash-drawer,  and  to  his  own  use 
converted,  the  said  several  sums  of  money, 
in  the  4tb,  5th,  6th,  7th  and  8th  findings; 
and  also  concealed  such  taking  in  the  man- 
ner in  said  finding  stated,  with  intent  to 
convert  them,  and  well  knowing  he  had  no 
right  to  take  and  convert  them.  In  other 
words,  they  find  a  felonious  stealing  and 
carrying  away,  setting  out  all  the  means 
of   concealment,    &c.    which    accompanied 


the  various  acts  of  felony.  This  is  the 
substance  of  the  finding,  taking  it  all  to- 
gether. 

Suppose  the  means  of  concealment  bad 
not  proved  quite  so  good,  but  that  the 
Cashier  had,  within  an  hour  after  the  first 
transaction,  or  the  next  day,  taken  the 
trouble  to  compare  the  books,  &c. ;  and  the 
Accountant,  seeing  he  must  be  discovered, 
had  absconded  with  the  money ;  would  hit 
surety  have  been  responsible?  Suppose 
he  had  simply  stolen  the  money,  and  re- 
sorted to  any  other  mode  of  concealment 
which  his  stand  in  the  Bank  enabled  him 
to  use.  As  for  instance;  suppose  the 
Teller,  missing  the  money,  and  suspecting 
some  one  else,  had  consulted  the  AccouDt- 
ant,  and  he,  under  the  pretence  of  finding 
the  felon,  had  agreed  with  the  Teller  to 
conceal  the  matter  for  a  short  time,  by 
forcing  the  books,  Ac. ;  but,  in  the  mean 
time,  finding  suspicions  attach  to  himself, 
he  makes  his  escape  with  the  money ;  would 
this  artifice,  and  the  use  of  his  books  for 
this  purpose,  although  it  might  have 
shielded    him    from  immediate    detection, 

have   been    sufficient    to   charge  bis 
232      surety,  '^if  they    were  not  chargeable 

at   the   moment   he  stole  the  money? 
That  act,  if  the  money  was  never  returned 
to  the  drawer,  is  the  act  which   caused  the 
injury.     The  means  of  concealment  may  be 
more   or   less  efficacious,  according  to  the 
credit  and  high  standing  of  the  officer  com- 
mitting the  felony,  or  the  influence  of  the 
other  officers.    The  various  acts  of  felony, 
and  the  means  used,  and  the  length  of  time 
they  are  concealed,  it  seems  to  me,  cannot 
vary    the  Law  of  the  case.     Notwithstand- 
ing   the   means   resorted   to  here,  the  first 
felony  might  have   been  discovered  within 
two    minutes    after    it    was     perpetrated. 
Suppose   a    dealer   had    come  in,  and  pre- 
sented his  check,  and  the  Teller    had  told 
him,  **You  had  only  $1,000   in    Bank;  you 
checked    on   yesterday  for  $5^,  and  on  to- 
day for  $500  more;'*  and  he  had  denied  the 
latter.     In  the  mean  time,  the  Accountant, 
knowing  what  is  to  follow,  makes   his  es- 
cape with  the  money.     Would   the    sureties 
have   been   liable?    If,  instead  of  stealing 
the   money,  he    had   presented  the  check  a 
second    time,    or  causea  it  to  be  presented, 
and  has  thus  gotten    the    money,  it    would 
have   been    another    matter.     The   act,  by 
which  the   money   is  lost  to  the  Bank,  is  a 
simple   act    of   stealing,    which    any    one 
might  commit ;  and  the  question  is,    must 
the  sureties  in  the  bond   answer?    I   think 
not.     Suppose  he   had  given    no   security, 
but    had    executed    his   sole  bond,  binding 
his  heirs,  &c.,  and  there  had  been  no  other 
claim  against  him,  except  that  arising  ont 
of   his    felonious    taking:    Could    he  have 
been  sued  on  the  bond  for  it?    Suppose  the 
truth  of  the  case  to  be  set  ont  in    the  Dec- 
laration ;  would  it  not  be  debt  and  trespass 
united?    It  seems  to  me  it  would.     Suppose 
he    had    died    before  suit ;  would  this  hare 
ranked  against  his  executor  as  a   debt  doe 
by  bond,  or  as  for  goods   taken  by  the  tes- 
tator, and    converted,  Ac?    If  he  had  left 
no  personal   estate    but   had  t>een  detected 
a  few  minutes  after   the    felony,  and   bad 
cut    his    throat,   could    a   suit    have    l>een 
maintained    on    the  bond,  against  his  heir 
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or  his  sureties?    Or,  suppose  the  Plaintiffs 
had   taken   and   prosecuted    nim   for 

233  *the  felony,  and  be  was.  now  in  the 
Penitentiary,  as  he  ought  to  be,  ac- 
cording to  this  finding  of  the  Jury ;  would 
the  action  lie  for  the  goods  «o  feloniously 
stolen,  against  the  surety?  Suppose  the 
Declaration,  instead  of  alleging  that  he 
had  escaped,  had  stated  that  he  had  been 
taken,  prosecuted,  and  was  now  in  the 
Penitentiary,  and  so  the  Plaintiffs  had  a 
right  to  demand  and  have  the  penalty  from 
the  sureties;  could  the  Declaration  have 
been  sustained  on  demurrer,  or  after  ver- 
dict?, I  think  not.  There  being  various 
acts  of  felony,  long  concealed,  &c.,  cannot 
vary  the  case.     But,    it   was  a    breach    of 

food  behaviour  to  steal  the  cash  of  the 
lank.  So  it  would  have  been  to  assault 
the  President  or  Cashier  for  coming  to  ex- 
amine his  books.  But,  it  was  a  breach  of 
his  duty  to  spindle  a  check  a  second  time, 
and  take  the  money,  which,  if  any  one 
else  had  done,  and  he  had  known  and  con- 
cealed it,  he  would  have  violated  his  duty. 
Say  he  would  be  bound  to  discover  such 
felony  and  fraud  in  another;  no  one  is 
bound  to  accuse  himself  of  a  felony,  nor 
can  the  condition  of  this  bond  be  construed 
to  bind  him  to  do  so,  or  that  the  bond  shall 
be  forfeited  if  he  does  not.  Even  if  it  was 
a  bond  expressly  that  he  should  not  commit 
any  felony  in  the  Bank,  he  would  not  be 
bound  to  discover  it  on  himself.  The  con- 
cealment was  a  mere  non-discovery  of  the 
felony. 

But,  this  question  seems  to  me  not  to  be 
presented  by  the  breach  assigned,  or  by 
the  replication  to  the  second  plea.  Both 
put  it,  as  aforesaid,  on  the  breach  of  trust, 
duty^  confidence,  &c.  belonging  to  his 
actings  and  doings  in  his  ofiQce  of  Ac- 
countant. The  verdict  negatives  this.  No 
loss,  as  to  the  cases  in  these  first  findings, 
arose  *o  the  Bank,  or  would  have  arisen,  by 
any  of  them,  if  he  had  not  stolen  the 
money.  Suppose,  in  order  to  pave  the  way 
for  taking  the  money,  he  had  made  false 
entries,  Ac,  had  actually  spindled  a  check, 
but  had  taken  it  off  afterwards,  on  finding 
that  he  could  not  take  the  money  at  that 
time.  The  books  being  finally  posted 
ri^ht,  so  that  no  loss  was  sustained,  these 
acts,  however  contrary   to   duty   and 

234  good  *intention,  would  not  have  been 
a  breach  of  the  bond,  so  as  to  sub- 
ject the  sureties.  An  intention  to  commit 
a  felony,  without  doing  it,  is  not  indict- 
able. 

The  verdict  finds,  that  no  loss  was  sus- 
tained, as  to  the  matter  in  these  first  find- 
ings, except  what  arose  from  the  act  of 
taking  the  money  from  the  drawer. 

I  think,  therefore,  there  can  be  no  Judg- 
ment for  those  sums:  but,  that  we  can  en- 
ter Judgment  for  those  in  the  other  hndings. 

JUDGE  CABELL. 

In  the  case  of  Allison  v.  The  Farmers* 
Bank,  the  objections  to  the  Declaration  are 
first  to  be  considered.  Th«%  most  of  these 
objections  resolve  themselves  into  one, 
viz:  that  the  assignment  of  the  breaches 
is  too  general.  In  this  respect,  this  case 
bears  a    very    strong   resemblance    to   the 


cases  of  Strum  v.  Farrington,  1  Bos.  St 
Pull.  640,  and  Barton  v.  Webb,  8  Term 
Rep.  459.  In  the  first  of  these  cases,  the 
bond  was  conditioned  for  an  agent's  ac- 
counting for,  and  paying  to  the  Plaintiffs, 
all  such  sums  as  he  should  receive  as  their 
agent.  The  breach  assigned  was,  that  the 
agent  *' had  received  divers  sums  of  money, 
amounting  to  a  large  sum  of  money,  viz: 
2,0001.,  as  agent,  and  had  not  accounted 
for,  and  paid,  the  said  sum  of  2,0001.,  or 
any  part  thereof."  There  was  a  special 
demurrer,  on  the  ground  that  the  assign- 
ment was  too  general,  in  not  stating 
^^from  whom,  or  in  what  manner,  or  in 
what  proportions,  the  said  sums  of  money 
amounting  to  2,0001.,  were  received."  It 
was  held,  however,  that  the  assignment 
was  sufficiently  special.  . 

In  the  case  of  Barton  v.  Webb,  the  bond 
was  conditioned  for  a  collector's  accounting 
for,  and  paying  over  to  the  Plaintiffs  as 
Treasurers  of  a  Charity  School,  such  vol- 
untary contributions  as  he  should  collect 
for  the  use  of  the  charity.  The  breach  as- 
signed was,  that  the  collector  **had  re- 
ceived divers  large  sums  of  money, 
235  amounting  in  the  *whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of 
1001.  of  and  from  divers  persons,  and  as 
for  divers  voluntary  contributions,  &c.  for 
the  use  of  the  Charity  School,"  and  had 
not  accounted  and  paid,  &c.  This  assi^rn- 
ment  was  demurred  to,  because  the  Plain- 
tiffs had  not  named,  or  ascertained  the 
persons  from  whom  the  collector  had  re- 
ceived the  several  sums  of  money  men- 
tioned in  the  breach,  so  as  to  enable  the 
Defendant  to  meet  the  charge;  and  because 
the  breach  was  too  vague  and  general. 
This  breach,  also,  was  held  to  be  suffi- 
ciently special. 

The  objection  to  the  breaches  in  the  case 
before  us,  as  to  generality  and  vagueness, 
is  not  stronger  than  it  was  in  the  cases 
just  referred  to;  so  far  at  least,  as  relates 
to  the  designation  of  persons,  and  of  the 
sums  received  from  each.  It  is  true,  that 
in  the  cases  cited,  the  aggregate  amount 
of  the  sum  is  stated.  But,  this  appears  to 
me  to  be  an  unimportant  particular;  for, 
the  Plaintiff  would  not  be  bound  to  prove 
the  amount  stated ;  nor,  was  the  statement 
of  the  aggregate  amount  necessary  for 
enabling  the  Defendant  to  meet  the  charge. 
The  objection  as  to  vagueness  and  gener- 
ality, is,  therefore,  entitled   to  no  weight. 

The  breaches  have  been  objected  to  on 
another  ground ;  that  the  time  is  not  stated 
with  sufficient  precision.  The  Declara- 
tion, it  is  true,  has  not  paid  much  regard 
to  form,  in  this  respect.  But,  although 
the  precise  time  is  not  mentioned,  yet  the 
bresiches  have  been  assigned  as  having 
been  committed  by  Frayser,  whilst  acting 
as  Accountant  in  the  said  Office;  which,  I 
think,  is  sufficient.  I  am  not  disposed  to 
encourage  objections,  which,  while  they 
tend  to  produce  delay,  are  not  necessary 
for  any  of  the  purposes  of  justice. 

The  objection,  that  there  is  no  statement 
of  any  amount  of  damage  as  having  been 
sustained  by  the  Bank,  appears  to  me  to  be 
frivolous.  This  is  an  action  of  debt  on  a 
bond,  the  penalty  of  which  is  forfeited   by 
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a  single  breach  of   the  condition,  however 

small  the  damage  occasioned  by  it  may  be. 

At  Common   Law,  the  Judgment  was 

236  entered  accordingly,  *for   the    whole 
penalty ;  and  the  Judgment  is  still  to 

be  thus  entered.  But,  by  the  provisions  of 
the  Statute,  it  is  to  be  discharged  by  the 
damages  assessed  by  the  Jury,  for  the 
breaches  proved.  But,  the  Plaintiff  is  not 
bound,  even  since  the  Statute,  to  do  more 
than  to  state  the  condition  of  the  bond, 
and  to  assign  the  breaches;  nor  is  it  usual 
for  him,  in  assigning  breaches,  either  in 
the  Declaration  or  replication,  to  state  the 
damages  occasioned  by  the  breaches.  The 
Plaintiff's  right  to  recover  a  Judgment  for 
the  whole  penalty,  is  established  by  any 
breach  of  the  condition ;  and  it  is  the  prov- 
ince of  the  Jury  to  assess  the  amount  of 
damage  sustained,  and  by  payment  of 
which,  the  Judgment  for  the  penalty  is  to 
be  discharged. 

The  demurrer  to  the  Declaration  was 
rightly  overruled. 

I  come  now  to  the  merits  of  the  case,  as 
disclosed  by  the  special  verdict. 

The  Jury,  in  their  4th,  5th,  6th,  7th, 
8th,  12th,  13th  and  14th  findings,  set  forth 
various  acts  of  Frayser,  by  which  the 
Bank,  has,  in  fact,  lost  $25,615  32  cents. 
But,  as  the  Jury  doubted  how  far  the  Ap- 
pellants are  liable  therefor,  they  pray  the 
advice  of  the  Court  and  say,  **if  upon  the 
whole  case,  the  Court  is  of  opinion,  that 
the  Defendant  is  liable  to  the  Plaintiffs, 
to  the  amount  of  $10,000,  then  we  find  for 
the  Plaintiffs  the  debt  in  the  Declaration 
mentioned :  and  if  the  Court  shall  be  of 
opinion,  that  the  Defendant  is  liable  for  a 
less  sum  than  $10,000,  then  we  find  for  the 
Plaintiffs  the  debt  in  the  Declaration  men- 
tioned, to  be  discharged  by  the  payment  of 
such  sum  as  the  Court  shall  hold  the  De- 
fendant liable  for,  upon  the  facts  stated, 
with  interest  from  the  1st  of  January,  in 
the  year  1818,  till  paid;  so  as  such  sum, 
with  interest,  exceed  not  $10,UOO."  The 
Superior  Court,  being  of  opinion  that  the 
Law  was  for  the  Plaintiffs,  gave  Judg- 
ment tor  the  debt  in  the  Declaration  men- 
tioned. 

It  was  admitted  in  the  argument,  by  the 

Counsel  for  the  Appellants,  and  indeed    it 

could  not  be  denied,  that  the  acts  of  Frayser, 

producing    the    losses    stated  in    the 

237  12th,  *13th  and  14th  findings  of  the 
Jury  amounting  to  $3,115  32,  are  vio- 
lations of  the  conditions  of  the  bond,  for 
which  the  Appellant  is  liable  to  the  Appel- 
lees. 

But  the  great  question  is,  whether  the 
Appellant  is  liable  for  any  part  of  the 
losses  sustained  by  the  Bank,  as  set  forth 
in  the  4th,  5th,  6th,  7th  and  8th  findings 
of  the  Jury;  which  losses,  as  stated, 
amount  to  $22,500;  or,  in  other  words, 
whether  the  acts  of  Frayser,  set  forth  in 
these  findings,  as  producing  the  losses 
therein  mentioned,  are  violations  of  the 
conditions  of  the  bond. 

The  condition  of  the  bond  is,  that 
Frayser  **8hall  faithfully  perform  the  duties 
assigned  to,  or  trust  reposed  in,  him,  as 
Accountant,  and  shall  be  of  good  behaviour 


in  ofiice,  so  long  as  he  shall  continue 
therein."  As  this  bond  was  thus  entered 
into  solely  for  the  purpose  of  making 
Frayser  and  his  sureties  respoaaible  for 
the  faithful  discharge  of  his  duties  as 
Accountant,  and  for  his  good  behaviour  in 
that  office,  it  is  obvious  that  even  Frayser 
himself  would  not  be  responsible  on  this 
bond,  for  any  act  of  his  whatever,  that 
did  not  pertain  to  the  duties  of  his  ofiBce  as 
Accountant.  If,  therefore,  he  had  forcibly, 
or  fraudulently,  or  feloniously,  taken  from 
the  Bank,  and  converted  to  bis  own  use, 
money  belonging  to  the  Bank,  .with  the 
possession,  safe-keeping,  receipt  or  dis- 
bursement of  which,  he  was  not  entrusted 
as  Accountant,  even  Frayser  himself  would 
not  be  liable  for  it,  in  an  action  on  this 
bond ;  because  the  act  complained  of,  not 
pertaining  to  the  duties  of  his  office,  as  Ac- 
countant, is  entirely  out  of  the  condition 
of  the  bond. 

This  principle,  applied  to  the  facts  in 
the  4th,  5th,  6tb,  7th  and  8th  findings,  will 
be  decisive  of  the  question  as  to  the  lia- 
bility of  the  Appellants,  for  the  various 
losses  therein  set  forth.  These  findings 
show  that  Frayser  took  fraudulently,  im- 
properly, and  without  the  consent  or  knowl- 
edge of  any  other  officer  of  the  Hank,  from 
the  Teller's  cash-drawer,  divers  sums  of 
money    belonging    to    the  Bank;  and  they 

show  the  means  by  which  he  con- 
238      trived  to  conceal  such  *taking.     These 

means  of  concealment  consisted  partly 
of  the  improper  use  of  checks  confided  to 
his  care,  as  Accountant;  and  partly,  of 
fraudulent  entries  and  omissions  in  the 
books  kept  by  him,  as  Accountant.  But, 
the  Jury,  in  their  9th  finding,  say  ex- 
pressly, that  all  the  sums  of  money  men- 
tioned in  the  4th,  5th,  6tb,  7th  and  8tb 
findings,  '^were  wholly  lost  to  the  said 
Bank,  by  reason  of  the  said  Frayser  ob- 
taining the  same  from  the  Teller's  casb- 
drawer;"  and  in  their  10th  finding,  they 
also  say  expressly,  that  Frayser  *^was  not, 
at  any  time,  while  he  was  Accountant,  nor 
in  anywise  by  virtue  of  his  said  office  of 
Accountant,  entrusted  with,  or  put  in  |K>s- 
session  of,  the  monies  kept  in  the  Teller's 
cash -drawer,  or  of  any  other  money  of  the 
Bank,  or  entrusted  with  the  safe  keeping, 
receipt  or  disbursement  of  such  monies;" 
and  they  go  on  to  state  circumstances, 
which  show  that  the  taking  of  the  money 
by  Frayser,  was  a  theft  committed  by  blm 
on  the  Bank.  It  then  clearly  appears,  that 
the  loss  to  the  Bank  was  occasioned  by 
acts  of  Frayser,  not  pertaining  to  the 
duties  of  his  office,  and  therefore,  out  of 
the  condition  of  his  bond. 

But,  it  is  contended  by  the  Appellees, 
that  the  Jury,  in  their  5th  finding,  say, 
that  Frayser  took  from  the  Teller's  drawer, 
the  sums  mentioned  in  that  finding,  **by 
the  fraudulent  use  of  checks  which  had 
been  previously  paid  in  the  regular  way, 
and  been  confided  to  him  as  Accountant;" 
and  that  in  the  9tb  finding,  the  Jury  farther 
say,  as  to  all  the  sums  of  money  mentioned 
in  the  4th.  5th,  6th,  7th  and  8th  findings, 
that  *'the  said  Frayser  was  enabled  to  ob- 
tain the  same,  by  the  fraudulent  and  im- 
proper  use   of  checks  in  his  possession  as 
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Accountant."  It  must  be  admitted,  that 
it  is  difficult  to  say  with  certainty,  what 
the  Jury  meant  by  the  use  of  these  expres- 
sions. A  reference  to  the  4th,  5th,  6tb, 
7th,  and  8th  findings  themselves,  will 
show  that  all  t'he  sums  of  money  therein 
mentioned,  are  found  by  the  Jury  to  have 
been  fraudulently  and  improperly  taken  by 
Frayser   from     the    Teller's   cash-drawer, 

without  the  consent  or  knowledge   of 
239      any    other   officer  of  *the  Bank ;  and 

the  10th  finding  shows,  that  such  tak- 
ing was  theft.  It  is  most  manifest  from  the 
facts  stated  by  the  Jury  themselves,  that 
the  use  of  the  checks  was  nut  necessary  to 
accomplish  the  taking,  the  stealing,  of 
the  money  from  the  Teller's  cash-drawer; 
and  it  is  very  remarkable,  that  as  to  the 
monies  stated  in  the  6th,  7th,  and  8th  find- 
ings, no  use  whatever  was  made  of  any 
check,  either  as  the  means  of  taking  the 
money,  or  of  concealing  the  taking.  In 
those  cases,  the  taking  was  absolute,  direct 
stealing,  without  any  use  of  checks ;  and  it 
was  concealed  solely  by  false  entries  and 
omissions  in  the  books;  and  it  is  also 
manifest,  that  the  Jury  in  the  4th  finding, 
do  not  refer  to  the  use  of  checks  as  a 
means  of  affecting  the  taking,  but  only  as 
a  means  of  concealment.  And  even  in  the 
5tb  finding,  the  Jury,  referring  to  the  4th 
finding,  speak  of  the  '4ike  fraudulent  use 
of  checks."  The  whole  verdict  must  be 
taken  together;  and  taking  it  in  this  way, 
I  think  it  probable,  that  the  Jury  meant  no 
more  by  the  expressions  quoted  in  the  5th 
'  and  9th  findings,  than  that  the  first  im- 
proper use  of  a  check,  prevented  a  discov- 
ery of  the  first  theft;  and  that  that 
improper  use  was  the  remote  and  indirect 
cause  of  his  being  enabled  to  commit  sub- 
sequent thefts;  since,  if  the  first  theft 
had  been  discovered,  it  would  have  led  to 
Frayser' s  removal  from  office,  and  would 
consequently  have  deprived  him  of  the  op- 
portunity oi  committing  the  others. 

But,  let  it  be,  that  the  Jury  meant  what 
they  certainly  could  not  mean  without  con- 
tradicting themselves,  and  finding  against 
positive  facts;  let  it  be,  that  the  Jury 
meant  that  the  fraudulent  use  of  checks  by 
Frayser  was  the  means,  by  which  he  was 
enabled  to  commit  the  several  thefts  men- 
tioned in  the  4th,  5th,  6th,  7th  and  8th 
findings.  £ven  then,  it  will  be  found  that 
the  loss  sustained  by  the  Bank  is  to  be  re- 
ferred to  the  acts  of  stealing  the  money, 
and  not  to  the  facilities  or  means  by  which 
be  was  enabled  to  steal  it.  And  so  the 
Jury  have  expressly  declared   in    their   9th 

finding;  for,  they  there  say,  that  **all 
240      the    sums  *of   money    mentioned    in 

the  4th,  5th,  6th,  7th  and  8th  find- 
ings, hereinbefore  stated,  were  wholly  lost 
to  the  said  Bank,  by  reason  of  the  said 
Frayser  obtaining  the  same  from  the 
Teller's  cash-drawer,  in  the  manner  stated 
in  our  said  findings;"  which  manner  of 
obtaining  it  amounted,  as  I  have  before 
observed,  to  theft.  Nor,  when  the  Jury 
bave  said,  that  the  damages  sustained  by 
the  Bank  arose  from  the  thefts  of  money 
by  Frayser,  with  which  money,  Frayser, 
as  Accountant,  had  nothing  to  do,  such 
damage,  cannot  be  recovered  on  a  bond, 
whose  sole  object   was   to  provide   an    in- 


demnity   for   damage    arising    from    mis- 
conduct in  office. 

It  cannot  be  denied,  that  Frayser's  fraud- 
ulent use  of  checks  entrusted  to  him  as 
Accountant,  and  that  his  fraudulent  entries 
and  omissions  in  the  books  kept  by  him  as 
Accountant,  ^ere  violations  of  the  condi- 
tions of  his  official  bond.  This  was  ad- 
mitted, even  by  the  Counsel  for  the 
Appellant;  and  if  the  Jury  had  said,  that 
the  sums  of  money  mentioned  in  the  4th, 
5th,  6th,  7th  and  8th  findings,  were  lost  to 
the  Bank  by  such  fraudulent  use  of  checks, 
or  such  fraudulent  entries  and  omissions, 
there  would  be  no  doubt  that  the  Appellant 
would  be  liable  for  them,  to  the  amount  of 
the  penalty  of  the  bond.  But,  the  Jury 
have  not  said  so.  On  the  contrary,  they 
have  said  that  they  were  lost  by  his  theft 
of  monies,  with  which,  as  Accountant,  he 
had  nothing  to  do. 

If  it  be  said,  that  these  violations  of 
duty,  in  the  improper  use  of  checks,  would 
justify  at  least  nominal  damages,  I  reply, 
that  where  breaches  are  assigned,  and  real 
damages  are  given  for  them,  there  is  no 
room  for  the  application  of  the  Common 
Law  principle  as  to  nominal  damages. 

I  am  of  opinion  to  reverse  the  Judgment, 
and  to  enter  it  for  the  debt  in  the  Declara- 
tion mentioned,  to  be  discharged  by  the 
payment  of  $3,115  32  cents,  with  interest 
thereon  from  the  1st  of  January,  1818,  till 
paid,  Ac, 

241        *Csldw6ll  V.  Farmers'  Bank    of  Vir- 
ginia. 
March.  1828. 
The  Declaration  in  this  case  is  the  same 
as   that    in  the   case    of   Allison    v.    The 
Farmers'  Bank,  with  two  exceptions : 

1.  The  assignment  of  breaches  is  not 
followed  by  an  allegation,  that  the  Plain- 
tiffs are  injured  by  the  breaches,  but  sim- 
ply, that  in  consequence  of  the  breaches, 
an  action  has  accrued  to  the  Plaintiffs  to 
demand  and  have  the  penalty  of  the  bond. 
The  Declaration,  in  stating  the  bond,  the 
condition,  and  the  breaches,  states  all  that 
was  necessary  to  entitle  them  to  their  ac- 
tion for  the  penalty.  For,  the  Law  implies 
damage  from  the  breach ;  and  it  is  not  in- 
cumbent on  a  party  to  state  what  the  Law 
necessarily  implies. 

2.  After  stating  the  right  of  the  Plain- 
tiffs to  their  action  for  the  penalty  of  the 
bond,  and  the  refusal  of  the  Defendants  to 
pay  the  penalty,  it  is  not  stated  that  that 
refusal  was  to  the  damage  of  the  Plain- 
tiffs, but  that  ''therefore  they  bring  suit." 
Ac.  I  cannot  think  there  is  any  thing  in 
this  objection.  The  action  of  debt  lies  to 
recover  a  sum  of  money  in  nnmero.  In 
such  actions,  and  particularly  for  the  pen- 
alty of  a  bond,  the  damages  are,  in  gen- 
eral, nominal;  and  none  need  be  stated, 
unless  the  Plaintiff  goes  for  damages  be- 
yond the  penalty. 

I  think  the  Declaration  is  good ;  and  the 
merits  being  precisely  the  same  as  in  the 
case  of  Allison  v.  The  Farmers'  Bank, 
the  same  Judgment  should  be  entered  as  in 
that  case. 

Ju'igments  reversed,  Ac* 


♦The  Pbbsidbnt.  absent. 
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242  »Tompkins  &  Co.  v.  Wiley. 

March,  1828. 

DMNMltloiM*— Reffularlty— Pre«aiii|»tion  la  AppelUito 
CoBrt.— If  there  be  no  objection  made  to  the  reg- 
nlarlty  of  a  Deposition  in  a  Ck)urt  of  Law,  the 
Court  of  Appeals  will  presume  it  was  properly 
taken,  althouffh  there  is  neither  a  commission 
nor  notice  in  the  record. 

5«me— When  AdmlAsible  as  Evidence,  t— it  is  improper 
to  read  a  Deposition  in  a  Court  of  Law;  on 
account  of  the  absence  of  the  witness,  unless  the 
party  offering  it  proves  that  he  has  used  due  dili- 
gence to  find  tde  witness,  or  that  he  is  not  within 
the  jurisdiction  of  the  Court,  and  the  reach  of  its 
process. 

Assumpsit  by  Robert  Wiley  against  Al- 
exander Tompkins  and  three  others,  mer- 
chants and  partners  trading  under  the  firm 
of  Alexander  Tompkins  &  Co.,  charging 
them  as  bailees  of  certain  goods  shipped 
by  Richard  Ashhurst,  of  Philadelphia,  to  the 
Plaintiff;  and  which,  by  the  carelessness 
and  negligence  of  the  Defendants  in  keep- 
ing them,  were  totally  lost  to  the  Piaintiif. 
At  the  trial  before  the  Superior  Court  of 
Law  for  Bedford  county,  the  Defendants 
excepted  to  an  opinion  of  the  Court.  The 
Bill  of  Exceptions  sets  forth,  that  at  the 
trial  the  Plaintiff  offered  in  evidence  the 
Deposition  of  Jacob  Kaskaden;  and  for 
the  purpose  of  proving  that  the  said  wit- 
ness was  out  of  the  Commonwealth,  he  in- 
troduced a  witness,  who  stated,  that 
Kaskaden  was  a  single  man  having  no 
family,  and  had  resided  as  a  store-keeper  in 
the  town  of  Fincastle;  that  about  twelve 
or  eighteen  months  ago,  he  heard  the  said 
Jacob  say  that  he  was  going  to  Ireland ; 
about  which  time  he  left  Fincastle,  as  the 
witness  supposed,  for  the  purpose  of  visit- 
ing Ireland ;  but,  after  an  absence  of  some 
weeks,  he  returned  to  Fincastle,  and  upon 
being  asked  if  he  had  so  soon  returned 
from  Ireland,  he  replied  that  he  had  only 
been  to  the  City  of  New- York.  After  the 
return  of  the  said  Jacob  from  New-York, 
he  remained  a  short  time  about  and  in  the 
town  of  Fincastle,  until  about  twelve 
months  past,  when  he  left  that  town,  and 
went  to  places  unknown  to  the  witness, 
nor  has  the  witness  heard  that  he  resides 
any  where  within  or  without  the  Common- 
wealth; has  never  heard  any  enquiries 
made   about   him,    nor   had  he  heard 

243  *any  thing    about    his    intention    to 
leave      the    State    as    above    stated. 

Upon  being  asked  the  question,  this  wit- 
ness further  said,  that  be  had  not  only 
never  heard  that  the  said  Jacob  was  out  of 
the  Commonwealth,  but  that  he  had  never 
heard  a  rumor  to  that  effect,  nor  any  rumor 
about  where  he  was,  since  he  had  gone 
away  from  Fincastle,  except  that  some 
time  after  he  had  left  Fincastle,  the  Plain- 


*Depotltions.— See  monographic  note  on  "Deposi- 
tions" appended  to  Field  v.  Brown,  84  Gratt.  74. 

See  principal  case  cited  on  this  subject  in  Steptoe 
V.  Read.  Ifl  Gratt  8. 

tBvidence— Oblectlons  to— What  They  Hast  Show.— 
In  Brown  v.  Point  Pleasant,  86  W.  Va.  808.  15  S.  E. 
Rep.  218.  it  is  said:  "It  i>»  the  duty  of  a  party  object- 
Inff  to  evidence  to  specify  and  point  out  such 
portions  as  he  deems  objectionable,  and.  in  the 
absence  of  any  such  specifications  on  his  part,  the 
court  will  overrule  the  motion,  if  any  of  the  evi- 
dence thus  objected  to  en  mas$e  should  be  legiti- 
mate and  proper.  1  Thomp.  Trials.  S  896;  Barker 
V.  Barker's  Ad m'r,  2  Gratt.  844;  Tomf^insv.  Wiley,  6 
Band.  (Va.)  242." 

See  ifurther.  monofirraphic  note  on  Evidence" 
appended  to  Lee  v.  "Bapscott,  2  Wash.  276i 


tiff  said  he  had  received  a  letter  from  him 
in  which  letter  he  announced  that  he  had 
gone  down  the  river  to  New  Orleans,  but 
the  witness  did  not  know  the  hand-writing 
of  the  said  Jacob.  The  Plaintiff  also  in- 
troduced another  witness,  who  stated  that 
the  said  Jacob  was  a  single  man  without 
any  family,  and  had  lived  until  eight  or 
nine  months  past  in  Fincastle,  bnt  the 
witness  does  not  know  where  he  now  re- 
sides; that  he  has  never  heard  that  he  pro- 
posed to  leave  the  State,  except  that  he 
thinks  that  the  Plaintiff  in  this  case 
showed  him  a  letter  which  the  Plain- 
tiff represented  as  being  from  the  said 
Jacob ;  in  which  letter,  the  said  Jacob  said 
something  about  going  to  New  Orleans, 
but  the  witness  is  wholly  unacquainted 
with  the  hand-writing  of  the  said  Jacob, 
and  does  not  know  that  the  letter  aforesaid 
was  written  by  him.  This  witness  further 
stated,  that  except  as  to  the  aforesaid  let- 
ter, he  had  not  only  never  heard  that  the 
said  Jacob  was  out  of  the  Commonwealth, 
but  that  he  had  not  even  heard  a  rumor  to 
that  effect,  having  heard  nothing  about 
him  respecting  the  place  to  which  he  was 
gone,  and  where  he  intended  to  go  and  re- 
side: he  only  knew  that  he  had  gone  away 
to  parts  unknown  to  the  witness,  leaving 
no  business  or  connexions  behind  him :  he 
had  heard  nothing  said  about  him.  This 
being  all  the  evidence  on  this  point,  the 
Defendants  objected  to  reading  the  Deposi- 
tion, because  it  did  not  appear  from  the 
foregoing  facts  that  the  witness  was  either 
out  of  the  Commonwealth,  or  unable  to  at- 
tend the  Court;  but,  the  Court  overruled 
the  objection,  and  admitted  the  Deposition 
to  be  read.  Verdict  and  Judgment  for  the 
Plaintiff  for  1349  85,  and  the  Defendants 
obtained  a  Supersedeas  to  the  Judg- 
ment. 

244         *  Johnson,      for    the    Plaintiffs    in 
Error. 
I^igh,  for  the  Defendant  in  Error. 

February  12.  The  PRESIDENT  de- 
livered the  opinion  of  the  Court. t 

There  being  no  objection  stated  in  the 
Bill  of  Exceptions  touching  the  regularity 
of  the  Deposition,  it  must  be  presumed  to 
have  been  properly  taken,  though  there  is 
neither  a  commission  nor  a  notice  iu  the 
record.  Whether  it  ought  to  have  been 
read  is  the  only  question. 

A  party,  to  entitle  himself  to  read  a 
Deposition  because  of  the  absence  of  the 
witness,  must  show  that  he  has  used  due 
diligence  to  find  him,  or  that  he  is  not 
within  the  jurisdiction  of. the  Court,  and 
the  breach  of  its  process.  Falconer  v. 
Hanson,  1  Camp.  171.  The  evidence  set 
out  in  the  Bill  of  Exceptions  falls  very  far 
short  of  this.  Most  of  it  is  but  rumor.  It 
by  no  means  appears  that  due  diligence 
was  used  by  the  Plaintiff  to  find  the  wit- 
ness, or  that  he  was  without  the  reach  of 
the  process  of  the  Court.  The  Judgment 
is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings,  in  which 
the  Deposition  is  not  to  be  read,  without 
sufficient  proof  of  the  inability  of  the 
Plaintiff  to  produce  the  witness. 


t Absent  Judgbs  Cabbll  and  Grbbm. 
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245  *Asbury  Crenshaw  &  Thomas  B. 
Crenshaw  v.  The  Slate  River  Com- 
pany. 

Marcb.  1888. 

nilktaoi*— Abatement— Equity   JurUdictloat-When 

a  €k>rporation  claims  a  riffbt  to  abate  a  miUdam 
as  a  nuisance,  because  it  obbtracts  tbe  naviffation 
of  a  stream,  and  such  abatement  would  produce 
ffreat  loss  to  tbe  mill-owner,  and  irreat  inconren- 
ience  to  tbe  public,  a  Court  of  Equity  has  juris- 
diction to  prerent  sucb  abatement,  and  to  preserve 
to  tbe  mill-owner  bis  establisbmenu  until  tbe 
question,  wbetber  tbe  mill-owner  bas,  or  baa  not, 
a  riffbt  to  keep  up  bis  dam,  be  decided. 

SaoM-SMBe-Saine.— Tbe  inadequacy  of  tbe  dam- 
atres  wbicb  any  Jury  could  gire  to  tbe  mill-owner 
in  a  suit  affainst  a  Ck>rporation,  for  tbe  loss  and 
injury  sustained  by  bim.  by  tbe  removal  of  bis 
dam,  is  also  a  ffood  ground  for  tbe  interposition 
of  equity. 

Mills— Rights  of  Owners  in  Strennis.t-Altbougb 
grants  of  land  to  individuals  may  include  tbe  bed 
and  banks  of  streams,  or  rivers,  yet  the  public 
bave  a  right  to  the  use  of  all  such  streams,  or 
rivers,  for  tbe  purpose  of  navigation;  but  tbe 
Legislature,  (representing  tbe  sovereign  power.) 
may  confer  on  individuals,  by  General  Laws,  or 
particular  grants,  rights  ia  opposition  to.  and  par- 
amount to  this  public  right,  and  sucb  paramount 
rights  have  been  conferred  on  owners  of  mills,  by 
the  General  Law  authorising  tbe  0>urts  to  estab- 
lish mills. 

Sane— Orant  of —Right  Vested  In  Orantee  Thereby.— 
Mills  are  considered,  by  our  Laws,  as  great  public 
conveniences  and  benefits:  they  are  regulated  by 
Law:  they  are  never  established  except  on  the 
inquisitionof  a  Jury:  amongst  other  things,  the 
Jury  are  bound  to  enquire,  whether  ordinary  nav- 
igation will  be  obstructed,  and  if  they  report  that 
it  will  not,  then  leave  is  granted  to  erect  the  mill 
without  any  condition  as  to  navigation.  Such  a 
grant,  under  such  a  precautionary  proceeding,  is 
a  perfect  one,  and  vests  in  tbe  grantee  all  tbe 
public  right  to  the  stream,  or  so  much  thereof  as 
Is  necessary  to  the  full  enjoyment  of  the  mill 
erected  under  the  order. 

Same— Statute  Placing  Additional  Burdens  on  Owner— 
Constitutionality.— After  a  mill  has  been  estab- 
lished, and  a  dam  erected  according  to  Law 
whereby  the  use  of  the  water  for  grinding  has 
been  granted  to  tbe  mill -owner  a  subsequent  Act 
of  Assembly,  which  imposes  on  him  the  burthen 
of  erecting  locks  through  bis  dam.  of  keeping  tbe 
locks  in  repair,  and  of  giving  attendance  at  the 
locks,  so  as  to  admit  the  passage  of  boats,  and  on 


*Mllls  and  MiUdams.— See  monographic  note  on 
"'Mills  and  Milldams*'  appended  to  Calhoun  v.  Pal- 
mer. 8  Gratt.  88. 

The  principal  case  is  cited  in  Stokes  v.  Upper 
Appomatox  Co..  8  Leigh  884.  887,  888. 

tSame-Bquity  Jurisdiction.— On  this  subject  tbe 
principal  case  is  cited  with  approval  in  Miller  v. 
Trueheart,  4  Leigh  678:  Bull  v.  Read,  18  Gratt  87. 

In  Keystone  Bridge  Co.  v.  Summers.  18  W.  Va.  486. 
It  lb  said :  "If  tbe  right  of  tbe  public  to  the  use  of  a 
bighway  is  clear,  and  a  special  injury  is  threatened 
'by  an  obstruction  of  tbe  highway,  and  this  special 
injury  Is  serious,  reaching  the  very  substance  and 
Talue  of  tbe  plaintiff's  estate,  and  Is  permanent  in 
Its  character,  a  court  of  equity  by  an  injunction 
ought  to  prevent  sucb  a  nuisance.  Green  v.  Oakes. 
17  111.  249:  The  Mohawk  Bridge  Co.  v.  The  Utica  and 
Schenectady  Railroad  Co.,  6  Paige  6(J8:  Jerome  v. 
Ross.  7  Johns.  Cb.  8^^:  Crenshaw  v.  Slats  Rivsr  Co., 
«  Rand.  246." 

^ame— Rights  of  Owners  in  Stream.— Tbe  legisla- 
ture, by  giving  a  court  power  to  grant  a  miUdam 
right,  vests  property  in  the  owner  of  tbe  mill, 
wbicb  cannot  be  taken  away  without  compensation, 
because  tbe  legislature  may  grant  a  right  impair- 
ing public  right  of  navigation.  Dissenting  opinion 
of  Bbannon  J.,  in  Pickens  v.  Coal  River  Boom  & 
Timber  Co.,  61  W,  Va.  446, 41 S.  E.  Rep.  408,  citing  prin- 
cipal case  as  authority. 

And  in  State  v.  Elk  Island  Boom  Co..  41  W.  Va. 
790,  24  S.  E.  Rep.  691.  it  is  said:  "Such  booms  and 
dams  are  considered  by  our  laws  as  public  con- 
veniences, and  tbe  legislature,  representing  in  this 
regard  the  sovereign  power,  may  confer  on  indi- 
Tiduals  and  corporations  by  general  law,  as  in  this 
case,  rights  in  opposition  and  paramount  to  this 
public  right.  Crenshaw  v.  Slats  River  Co.  (1828),  fl 
Band.  (Va.)  246."  To  the  same  point  the  principal 
case  is  cited  in  Barre  v.  Flemings,  29  W.  Va.  819, 1  S. 
E  Rep.  786;  James  River  &  Kanawha  Co.  v.  Turner, 
'0  Leigh  826. 

The  principal  case  was  also  cited  in  Ex  parts  Hun- 
ter. 8  W.  Va.  160:  Carter  v  Railway  Ck>..  86  W.  Va. 
«4. 


bis  failure,  vests  in  a  0)mpany  tbe  power  to  abate 
the  dam  as  a  nuisance,  without  a  full  indemnifi- 
cation and  equivalent  for  the  injury  thus  done  to 
his  vested  rights,  is  contrary  to  the  O>nstitution 
of  tbe  State,  and  void. 

The  Plaiatiffa,  Asbbury  Crenahaw,  and 
Thotnaa  B.  Crenahaw,  exhibited  their  Bill 
to  the  Judge  of  the  Superior  Court  of 
Chancery  for  the  Richoiond  District,  pray- 
ing for  an  Injunction  against  the  *'Tru8- 
teea  of  the  Slate  River  Company,"  a 
Corporation  of  that  name,  created  by  an 
Act  of  the  General  Assembly,  passed 

246  on    the  29th    January,  *1819.      They 
allege   that    they   are    the  owners  in 

fee  simple  of  a  valuable  water-grist  mill, 
in  Buckingham  county,  built  on  a  water- 
course called  Slate  River;  that  the  mill  is 
supplied  with  water  by  a  dam  erected  acroas 
the  said  river  pursuant  to  Law,  at  a  place 
where  they  (the  Plaintiffs)  are  the  fee 
simple  owners  of  the  bed  of  the  water- 
course, and  of  the  land  a  on  both  sides 
thereof. 

They  trace  back  their  title  to  the  said 
land  and  bed  of  the  river,  to  a  patent  is- 
sued on  the  10th  January,  1726,  granting 
1600  iicres  of  land  to  James  Skelton,  in- 
cluding the  land  on  which  the  mill  and 
dam  are  aitauted,  and  the  bed  of  the  river. 
In  October,  1727,  Skelton  sold  and  conveyed 
the  said  land  to  George  Nicholas,  and  from 
him  it  passed  to  his  son  John  Nicholas, 
who  obtained  from  the  County  Court  of 
Buckingham,  on  the  13th  May,  1765,  an 
order  authorising  him  to  build  and  erect  a 
dam  across  the  said  river  on  the  said  land ; 
and  in  pursuance  thereof,  the  said  John 
Nicholas  did  build  a  mill  and  erect  a  dam 
on  the  site  now  occupied  by  the  dam  of  the 
Plaintiffs.  John  Nicholas,  in  1795,  devised 
the  land  on  which  the  mill  and  dam  were 
erected,  to  his  son  Robert  Nicholas,  who 
in  1802,  petitioned  the  County  Court  for 
leave  to  erect  a  water-grist  mill  on  his  own 
land  on  Slate  River,  were  John  Nicholaa 
formerly  had  a  mill.  A  Writ  of  Ad  Quod 
Damnum  was  awarded,  and  the  Jury  found 
among  other  things  that  ordinary  naviga- 
tion will  not  be  obstructed,  and  on  the  12th 
July,  1802,  an  unconditional  order  to  build 
the  mill  was  granted  him.  On  the  21at 
September,  1802,  he  sold  and  conveyed  to 
Charles  A.  Scott,  who  proceeded  to  erect  the 
mill  and  dam  at  the  site  aforesaid  at  very 
great  expense.  Scott  sold  and  conveyed  in 
1807,  to  John  Cunningham,  from  whom  it 
passed  to  his  daughter  Letitia  Taylor, 
who,  with  her  husband  Archibald  Taylor, 
conveyed  on  the  28th  July,  1824,  to  the 
Plaintiffs.  Thus,  they  allege,  that  the 
title  to  the  land,  with  the  bed  of  the  water- 
course, and    the   undisturbed  posses- 

247  sion  thereof  has  ^remained  with    the 
original  patentee,  and  those  claiming 

under  him,  for  a  space  of  almost  one  hun- 
dred years. 

They  allege  that  Slate  River,  within  the 
bounda  of  Skelton's  patent,  is  a  small 
stream,  many  miles  above  tide-water  and 
ship  navigation,  and  was  not,  at  the  time 
of  the  grant,  used  for  navigation  of  any 
sort. 

They  allege  that  on  the  18th  December, 
1794,  the  Legislature  passed  an  Act,  for 
improving  the  navigation  of  Slate  River«  by 
which   Trustees   are   appointed     to     raise 
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money  by  subscription  for  that  purpose; 
and  that  by  the  4th  section,  owners  of  mills 
on  the  riyer  are  required  to  erect  locks  or 
slopes  for  the  passage  of  batteaus  of  four 
tons  burthen,  and  of  fish,  at  their  own  ex- 
pense, and  to  keep  them  in  good  repair. 
[See  Sessions  Acts  of  1794,  ch.  48,  p.  29.] 
But  that,  as  they  are  infotmed,  no  sub- 
scriptions were  raised  under  that  Act,  and 
nothing  was  done  for  the  improvement  of 
the  river;  the  scheme  being  found  im- 
practicable and  was  abandoned. 

That  another  Act  passed  29th  January, 
1819,  entitled  **An  Act  for  improving  the 
navigation  of  Slate  River,"  whereby  a 
Joint  Stock  Company  was  incorporated  by 
the  name  and  style  of '  'The  Trustees  of  Slate 
River,"  [See  Sessions  Act  of  1818,  ch.  37,] 
for  improving  the  navigation  of  the  river 
''from  its  junction  with  the  James  River,  to 
the  highest  practicable  point  of  improve- 
ment:" and  the  improvement  required  by 
Law  is,  that  the  river  should  be  made 
"capable  of  being  navigated  in  ordinary 
seasons,  by  vessels  drawing  one  foot 
water."  When  the  river  is  thus  made 
navigable,  it  is  declared  to  be  a  public 
highway,  and  the  Company  are  entitled  to 
tolls. 

That  by  the  10th  and  11th  sections  of 
the  said  Act,  the  owners  of  mills  are  re- 
quired, within  six  months  after  the  naviga- 
tion shall  have  been  completed  to  their  sev- 
eral mills,  to  erect  good  and  sufficient  locks 
through  their  dams,  or  on  canals  around 
them,  so  as  to  procure  a  safe  and  easy  pas- 
sage for  loaded  boats ;  to  keep  them  in  re- 
pair, and  to  cause  constant  attendance  to 
be  given  by  some  person  who  will 
248  ^enable  the  boats  to  have  free  pas- 
sage through  them;  and  on  failure  so 
to  do,  a  fine  of  $20  is  imposed  on  the 
offender  for  every  time  such  failure  shall 
happen,  and  the  offender  is  moreover  liable 
to  the  party  grieved  for  damages.  And  if 
the  owners  of  the  mills  shall  refuse  or  fail 
to  erect  the  locks  within  eighteen  months, 
the  mill-dams  are  declared  to  be  nuisances, 
and  may  be  abated :  and  the  Trustees  are 
empowered  to  clear  them  away,  and  to 
charge  the  expense  of  doing  so  to  the 
owners  of  the  mills. 

They  allege,  that  their  dam  is  situated 
about  a  mile  and  a  quarter  above  the  mouth 
of  the  river;  that  from  the  dam  to  the 
mouth,  the  stream  has  been  used  to  transport 
the  manufacture  of  the  mill  ever  since  its 
erection  by  Scott,  long  before  the  passage 
of  this  Act;  that  the  dam  is  built  at  the 
foot  of  a  succession  of  rapids,  which  never 
were  navigable,  and  never  could  have  been 
made  so  without  great  expense;  that  the 
dam  is  seventeen  feet  high,  and  causes  the 
water  to  fiow  back  only  about  three  quarters 
of  a  mile;  that  no  part  of  the  stream  above 
the  dam  has  ever  been  used  for  the  purpose 
of  navigation,  as  they  have  been  in- 
formed, except  on  one  occasion,  when  a 
single  boat  with  two  hogs  heads  of  tobacco 
passed  down  in  high  water  many  years 
ago;  that  the  obstructions  to  navigation 
above  their  mill  are  such,  that  they  believe 
the  Company  could  not  be  induced  to  en- 
counter the  expense  of  removing  them, 
either  for  the  public  good,  or  their  own 
emolument,  if  they  were  bound  to  bear  the 


whole  expense  of  the  improvement;  but, 
there  having  been  constructed  on  the  river 
five  mills,  the  dams  of  which  have  been 
erected  on  the  faith  of  the  General  Law  in 
relation  to  mills,  and  their  dams  having 
made  eddy  water  for  about  twelve  miles, 
one-third  of  the  distance  over  which  the 
improvement  is  contemplated,  the  expense 
of  improving  the  residue  of  the  distance 
may  be  within  the  competency  of  the  Com- 
pany; that  these  dams  together,  are  be- 
lieved to  be  between  sixty-three  and  sixty- 
five  feet  in  height,  and  to  have  covered  with 
their  ponds  the  most  difficult  part  of 
249  the  river  to  be  improved ;  that  if  *the 
Company  can  now  charge  the  mill- 
owners  with  the  expense  of  locks,  while  they 
will  throw  an  immense  burthen  off  their 
own  shoulders,  they  will  tax  with  an  unjust 
and  grievous  burthen,  those  very  indi- 
viduals who  have  already  done  so  much  for 
the  improvement  of  the  river,  and  whose 
mills  are  a  great  public  benefit ;  that,  not- 
withstanding these  considerations,  the 
Com  pan  V  are  proceeding  to  impose  on  the 
Plaintiffs,  and  the  other  mill-owners,  the 
whole  burthen  of  making  locks  at  their 
dams,  of  keeping  them  in  repair,  and  caus- 
ing them  to  be  attended  to  in  the  manner 
prescribed  by  the  Act  of  Assembly. 

They  state,  that  they  had  received  a 
written  notice  from  the  Company,  appris- 
ing them  that  the  navigation  has  been 
completed  for  six  months,  from  the  mouth 
of  the  river  up  to  their  dam,  and  requiring 
them  to  proceed  to  the  erection  of  the 
locks.  They  say  that  the  navigation  above 
is  not  yet  improved  so  as  to  be  fit  for  use. 
and  cannot  be  for  a  considerable  time;  so 
that  if  they  are  bound  to  make  them  at  all, 
there  can  be  no  utility  in  making  them  at 
this  time ;  yet,  if  the  Act  aforesaid,  so  far 
as  it  relates  to  the  mill-owners,»be  Law, 
and  if  they  (the  Plaintiffs)  are  bound  by 
it,  they  are  now  exposed  to  the  danger  of 
being  prosecuted  and  harassed  by  the  Com- 
pany, or  by  any  vexatious  individuals  who 
may  choose  to  prosecute  for  the  fines,  and 
in  the  course  of  a  few  months,  they  will 
be  exposed  to  the  danger  of  having  their 
dam,  which  is  valuable  to  them  and  the 
public,  regarded  as  a  nuisance,  and  abated 
by  the  Company. 

They  charge,  that  the  Act,  so  far  as  it 
requires  the  mill-owners  to  build  and  re- 
pair, and  superintend  the  locks,  is  without 
authority  and  void ;  that  they  are  advised 
they  are  not  bound  to  build  the  locks;  that 
no  fine  could  be  lawfully  imposed  on  them 
for  failure  to  do  so,  and  that  theii  dam  could 
not  be  lawfully  abated  by  the  Company  for 
such  failure ;  but,  they  do  not  desire  to  en- 
gage in  so  inconvenient,  perplexing  and 
hazardous  a  controversy,  as  that  which 
would  arise  at  Law,  in  repeated 
250  efforts  to  fine  *them,  or  in  an  at- 
tempt to  abate  the  nuisance;  that 
such  a  controversy  would  be  alike  detri- 
mental to  their  interest,  and  that  of  the 
Company;  and  that  while  they  are  threat- 
ened with  the  penalties  of  the  Law  for  not 
doing  what  they  are  advised  they  are  not 
bound  to  do,  they  can  neither  enjoy  their 
property  in  quiet,  nor  bring  it  to  market 
with  safety. 
They  therefore  pray,  that,   as   they   arc 
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without  remedy  at  Law,  the  Slate  River 
Company  may  be  made  Defendants  to  their 
Bill;  that  themselves  may  be  quieted  in 
the  possession  and  enjoyment  of  their 
property,  free  from  the  claim  of  the  Com- 
pany to  have  the  locks  built  by  them ;  and 
that  the  Company,  their  agents,  and  all 
others,  may  be  in  joined  from  prosecuting: 
them  for  fines  and  from  abating  and  dis- 
turbing their  dam. 

This  Bill  of  Injunction  was  exhibited  on 
the  28th  March,  1825.  The  Patent,  Deeds, 
Acts  of  Assembly,  and  other  Documents 
referred  to,  were  annexed  to  the  Bill.  The 
Injunction  was  awarded  on  the  next  day. 
The  Trustees  of  the  Slate  River  Company 
filed  their  Answer  on  the  5th  August  of 
the  same  year. 

The  Answer  of  the  Defendants,  the  Slate 
River  Company,  is  to  the  following  effect: 

They  admU  the  emanation  of  a  Grant  to 
Skelton,  the  execution  of  the  several  Deeds, 
the  transmission  of  the  lands  patented, 
and  the  other  documents  referred  to,  so  far 
as  matters  of  fact  are  proved  by  those  ex- 
hibits; but,  they  deny  that  the  bed  or 
stream  of  Slate  River  was  ever  so  disposed 
of,  or  granted  to  Skelton,  or  those  claim- 
ing under  him,  as  to  preclude  or  impair 
the  rights  vested  in  the  Slate  River  Com-' 
pany  by  Law,  and  the  natural  rights  which 
appertain  to  the  people  of  Virginia  to  apply 
the  stream  for  the  purpose   of   navigation. 

They  say,  that  as  early  as  5th  November, 
1788,  the  Legislature  passed  a  Law  ap- 
pointing Commissioners  to  examine  the 
natural  and  artificial  obstructions  to  Slate 
River,  and  to  give  their  opinion 
251  whether  it  was  practicable  *to  make 
the  stream  navigable,  and  to  report 
to  the  next  Assembly.  In  December,  1790, 
they  passed  another  Law  reviving  the 
former,  appointing  additional  Commis- 
sioners, requiring  any  three  to  perform 
the  duty  assigned  by  the  former  Law,  and 
to  report.  That  on  the  18th  December, 
1794,  (at  which  time  neither  the  Plaintiffs, 
nor  any  one  from  whom  they  claim,  had 
any  mill-dam,  or  right  to  erect  any  mill- 
dam  across  Slate  River,)  the  Legislature 
passed  the  Act  referred  to  in  the  Bill. 
That  by  that  Law  it  is  asserted,  that  it 
had  been  represented  to  them,  that  the  ex- 
tension of  the  navigation  of  the  Slate 
River  would  be  of  public  utility,  and  it  is 
probable  this  representation  was  made  by 
the  Commissioners.  That  before  the  year 
1794,  the  mill-dam  erected  by  John  Nicholas 
was  down,  and  continued  down  so  long 
that  neither  he.  nor  any  one  claiming  un- 
der him,  could  lawfully  erect  the  dam 
anew,  without  a  new  order  from  the  County 
Court.  Whatever  then  might  be  the  legal 
effect  of  the  order  of  1765,  yet  the  rights 
given  thereby  were  lost  to  the  builder  of 
the  dam,  and  those  claiming  under  him; 
and  before  the  order  of  July,  1802,  was 
made,  the  Legislature  appropriated  Slate 
River  to  the  purposes  of  navigation,  in 
exclusion  of  any  rights  which  the  Plain- 
tiffs, or  those  under  whom  they  claim, 
have,  or  may  have  had. 

They  say,  that  the  dam  of  the  Plaintiffs 
is  not  erected  at  the  same  place  on  which 
the  dam  of  John  Nicholas  was  built;  that 
Slate   River,  at   the   Plaintiffs*  mills,  and 


for  many  miles  up,  and  to  its  junction 
with  James  River,  is  a  stream  large 
enough  to  be  used,  and  well  suited  to  be 
improved  for  the  purposes  of  navigation, 
to  the  great  benefit  of  the  public;  that  in 
its  natural  state,  and  as  far  back  as  dur- 
ing the  War  of  the  Revolution,  it  has  been 
used  for  transportation ;  that  after  the  dam 
of  John  Nicholas  was  down,  the  stream, 
for  some  distance  above  the  Plaintiffs' 
mill,  and  even  above  the  lands  ever  owned 
by  John  Nicholas,  was  used  for  transporta- 
tion. 

252  *They  deny  that  nothing  was  done 
under  the  Act  of  1794,  to  improve  the 

navigation  of  the  river.  They  say,  that 
the  persons  appointed  by  that  Act,  divided 
the  river  into  sections,  and  allotted  the 
sections  to  persons  who  did  much  work  on 
it;  that  one  section,  as  difiQcult  as  any 
other,  was  allotted  to  Francis  Harris,  who 
nearly  put  his  section  in  order  for  naviga- 
tion ;  that  the  scheme  was  never  abandoned 
from  the  belief  that  it  could  not  be  carried 
into  effect;  that  those  concerned  in  the  un- 
dertaking under  the  Act  of  1794,  determined 
that  it  might  be  made  navigable  at  the 
very  time  when  there  was  no  dam  across 
the  stream  near  the  present  dam  of  the 
Plaintiffs.  They  believed,  that  the  neigh- 
bours on  the  stream  might  make  it  naviga- 
ble to  Kidd's  Falls;  and  from  that  point  to 
some  little  distance  below,  they  would  have 
to  employ  a  man,  and  spend  some  money  to 
remove  the  rocks  about  the  Falls,  and  ob- 
structions in  the  stream. 

They  claim  all  the  rights  vested  in  them 
by  the  Act  of  1819;  and  iusist,  that  the 
Complainants  have  do  right  to  adk  an  ex- 
emption from  any  burthens  or  duties  im- 
posed by  that  Law. 

They  say,  that  the  Plaintiffs'  mill  is 
situated  about  one  and  a  quarter,  or  two 
miles  from  the  mouth  of  the  river ;  that 
the  dam  is  about  seventeen  feet  high,  and 
causes  the  water  to  flow  back  between  three 
quarters  of  a  mile  and  one  mile  and  a  half. 

Thev  admit,  that  the  river  between  the 
mill  of  the  Plaintiffs  and  Kidd's  Falls,  a 
distance  of  three  or  four  miles,  abounds 
with  rocks  and  falls  that  would  be  expen- 
sive to  remove;  but,  they  deny  that  they 
would  give  over  the  undertaking  in  which 
they  have  engaged,  if  there  was  no  mill- 
dam  on  the  river.  They  believe  the 
mill-dams  are  an  hindrance  and  an  incon- 
venience to  the  works  for  improving  the 
navigation.  They  admit,  that  the  water 
in  the  mill  is  generally  confined  to  the 
banks  of  the  stream.  The  ponds  are  deep, 
and  mu2h  wider  than  other  parts  of  the 
stream;  and  in  the  winter  will  retain 

253  the  ice  much  Monger  than  the  other 
parts  of  the  stream,  and  thereby  ob- 
struct navigation  longer.  They  say,  that 
the  mill-owners  can  manage  to  stop  the 
water  in  its  passage  down,  so  as  to  pro- 
duce delay  in  navigation ;  but,  if  there 
were  no  dams  on  the  river,  except  those 
belonging  to  the  Company,  placed  where 
they  might  be  used,  as  they  were  required, 
under  the  sole  management  of  the  Com- 
pany, it  would  be  in  the  power  of  the  Com- 
pany, by  the  use  of  their  lock-dams  and 
works,  to  obviate,  in  a  great  degree,  the 
inconvenience    arising    from    scarcity    of 
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water,  drotifi^ht,  or  ice.  They  admit,  that 
the  eddies  formed  by  the  mill-dams  are 
about  twelve  miles,  and  the  Company  con- 
template carrying  the  navigation  to  Buck- 
ingham Court-house,  a  distance  of  about 
forty  miles;  but,  they  deny  that  these 
eddies  are  beneQcial  to  the  Company  in 
their  work.  They  say,  that  if  they  were 
to  erect  locks  at  their  own  expense  in  the 
mill-dam,  they  would  spend  more  money 
than  would  be  required  to  improve  the 
stream  from  its  natural  state;  and  after 
they  have  encountered  such  expense,  if  the 
dams  should  be  allowed  by  the  mill-owners 
to  go  down,  the  locks  of  the  Company 
would  be  destroyed,  and  they  would  be 
compelled  to  go  to  work  on  the  bed  of  the 
stream.  The  locks  erected  in  the  dams  of 
the  millers,  would  require  greater  skill, 
and  would  be  much  more  dimcult  to  be 
kept  in  repair  than  the  dams  of  the  Com- 
pany, erected  just  where  the  Company 
want  them. 

They  say,  that  from  the  time  of  the  pas- 
sage of  the  Law  in  1819,  to  December, 
1823,  great  efforts  were  made  to  raise  the 
stock,  and  form  the  Company,  which  was 
well  known  to  Archibald  Taylor,  the  then 
owner  of  the  Plaintiffs*  mill,  who  sub- 
scribed for  two  shares  of  the  stock,  on  the 
agreement  that  he  might  expend  it  in  im- 
proving the  navigation  below  his  mill; 
that  he  placed  a  lock-dam  between  his  mill 
and  the  mouth  of  the  river,  for  the  Com- 
pany, which  be  used  in  navigating  the  river 
to  his  mill,  and  the  Plaintiffs  also,  since 
they  purchased:  that  the  Plaintiffs  pur- 
chased from  Archibald  Taylor,  after 
254  the  Company  *had  been  formed ;  had 
spent  a  large  sum  of  money  in  the 
work,  and  had  succeeded  in  procuring  a 
passage  of  Laws  to  obtain  a  subscription 
on  the  part  of  the  Commonwealth,  from 
the  Fund  for  Internal  Improvement:  that 
the  Plaintiffs  have  become  purchasers  with 
a  full  knowledge  of  all  circumstances,  and 
now  demand  to  be  freed  from  an  obligation 
which  they  are  bound  by  Law  to  bear: 
that  the  Defendants  being  apprised  of  the 
temper  of  the  Plaintiffs,  and  of  their  dis- 
position to  impede  the  operations  of  the 
Company,  gave  them  the  notice  of  which 
they  complain. 

They  admit  that  the  river  had  not  been 
made  navigable  to  the  Plaintiffs*  dam, 
from  above,  but  they  assert  that  it  had 
been  from  below,  and  that  the  Company 
had  done  nearly  a  fourth  of  the  entire 
work,  and  but  for  the  mill-dams,  they  be- 
lieve the  work  might  be  completed  by  the 
Fall  of  1825.  They  say,  they  believe  the 
work  practicable,  and  when  finished,  will 
be  of  great  public  utility. 

They  deny,  that  the  County  Court  has 
any  power  or  authority  to  make  an  order 
(in  favor  of  a  petitioner  for  leave  to  erect  a 
mill,)  whereby  the  mill-owner  shall  have 
the  right  to  appropriate  to  himself  the 
privilege  of  excluding  the  people  of  the 
Commonwealth  the  right  of  navigating  the 
streams  of  the  Commonwealth:  that  it  is 
the  duty  of  the  County  Courts  to  remove 
obstructions  to  navigation,  but  they  have 
no  right  to  throw  impediments  to  naviga- 
tion, in  the  way  of  those  who  live  on  the 
npper  part  of  the  streams. 


They  contend,  that  although  ships  can 
never  navigate  Slate  River,  yet  that  the 
streams  which  are  susceptible  of  naviga- 
tion, are  under  the  control  of  the  Legitli- 
tnre,  and  that  the  owners  of  dams  across 
them  may  be  subjected  to  such  terms  at  to 
the  Legislature  may  seem  just:  that  before 
and  since  the  Revolution,  to  secure  the 
passage  of  fish,  and  to  improve  navigation, 
the  legislature  have  required  owners  of 
mill-dams  to  erect  locks  or  slopes,  in  their 
dams:  and  that  the  privilege  of  navigat- 
ing streams  is  a  natural  right. 

255  *They  do  not  admit  the  right  of  a 
Court  of  Equity,   by   any  Decree,   to 

stand  in  the  way  of  a  determination  of  i 
Court  of  Law,  on  any  of  the  matters  set 
forth  in  the  Plaintiffs*  Bill.  They  deny 
all  fraud,  and  all  disposition  to  oppress, 
or  be  oppressed. 

To  this  Answer  a  general  replication 
was  filed,  and  the  parties  proceeded  to  take 
the  Depositions  of  numerous  witnesses.  It 
is  not  deemed  necessary  to  report  any  part 
of  that  evidence.  So  far  as  it  was  neces- 
sary to  explain  any  point  decided  by  the 
Court,  the  Judges  have  referred  to  the  evi- 
dence. 

In  June,  1826,  the   Chancellor   dissolved 
the  Injunction,  and  the  Plaintiffs  appealed 
to  this  Court. 
*  Leigh,  and  Johnson,  for   the   Appellant. 

S.  Taylor  and  Stanard,  for  the  Appellees, 

March  27.  The  Judges  delivered  their 
opinions.* 

JUDGE  CARR. 

The  Plaintiffs  are  the  owners  of  a  mill 
on  Slate  River;  the  Defendants  are  the 
**Trusteesof  the  Slate  River."  formed  into 
a  Corporation  of  the  Act  of  1819,  for  the 
purpose  of  improving  the  navigation  of 
that  river.  The  Act  directs,  among  other 
things,  that  the  owners  of  mills  on  the 
river  shall,  within  six  months  after  navi- 
gation shall  have  been  completed  to  their 
mills,  erect  good  and  sufficient  locks 
through  their  dams  or  on  canals,  proper 
and  convenient  around  them,  so  as  to  fur- 
nish n  safe  and  expeditious  passage  for 
loaded  boats,  Ac.  up  and  down  the  river; 
and  moreover,  shall  keep  the  said  locks  in 
good  repair,  and  cause  some  person  to  give 
constant  attendance  at  the  same,  whose 
duty  it  shall  be  to  work  and    manage 

256  the  locks  at  all  *times,  when  thereto 
required    by    any    person   wishing  to 

pass  through  them  with  craft,  giving  them 
free  passage  without  delay ;  and  on  failure 
so  to  do,  the  offender,  for  every  offence, 
shall  forfeit  $20,  and  be  moreover  liable  to 
the  party  aggrieved  for  damages.  And  it 
is  enacted,  that  if  any  owner  of  a  mill 
shall  fail  to  build  such  lock  within  eighteen 
months  as  aforesaid ;  his  dam  is  declared  a 
nuisance,  and  shall  be  abated,  thrown  down 
and  destroyed ;  and  the  Trustees  are  em- 
powered and  directed  to  clear  it  away  at  the 
cost  of  the  owner.  Proceeding  under  this 
Act,  the  Trustees  have  given  notice  to  the 
Plaintiffs,  owners  of  the  Virginia  Mills,  a 
short  distance  above  the  mouth  of  Slate 
River,  that  navigation  has  been  completed 
up  to  their  mills  for  six  months,  and  re- 
quiring them  to  proceed  to  the  erection   of 
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the  locks,  agreeably  to  the  requiaUion  oi 
the  Act.  Against  this  proceeding,  the 
Plain tififa  protest,  as  oppressive  and  against 
Inraw*  as  unconstitutional  and  void;  and  as 
they  are  liable  to  motions  for  the  $20  fine, 
by  every  one  who  may  choose  to  call  on 
them  for  passage,  and  will  very  soon  be 
liable  to  have  their  dam  thrown  down,  and 
irreparable  injury  done  to  their  large  and 
valuable  mill  establishment,  they  pray  an 
Injunction,  and  a  decision  of  the  matter  in 
Eiquity.  The  Injunction  was  granted,  un- 
less the  Defendants,  on  being  served  with 
the  order,  should  shew  cause  to  the  con- 
trary, by  the  10th  day  of  the  next  Term. 
The  time  for  answer  was  afterwards  en- 
larged. The  Answer  was  hied,  much  evi- 
dence on  both  sides  taken ;  and  the  Court, 
upon  argument,  discharged  the  order,  upon 
a  principle  which,  if  correctly  decided,  puts 
an  end  to  the  cause. 

In  the  argument,  several  questions,  deep, 
grave  and  important,  were  raised.  Some 
of  these,  I  shall  pass  over  entirely,  and 
touch  others,  so  far  only,  as  seems  abso- 
lutely necessary  to  the  decision  of  the  case. 
I  shall  do  this,  not  from  a  wish  to  avoid 
trouble,  but  because  some  of  the  questions 
are  too  large,  and  open  too  wide  a  range 
of  enquiry,  for  the  time  I  have  had  to  be- 
stow on  them. 
257  *The  first  objection  taken  by  the 
Appellees,  was,  to  the  jurisdiction  of 
the  Court  of  Chancery.  The  testimony  I 
have  borne  on  this  subject,  has  been  such, 
I  believe,  as  to  shield  me  from  the  suspi- 
cion of  inclining  to  that  loose  practice, 
which,  acting  upon  the  particular  case, 
without  looking  to  any  general  rule,  tends 
to  destroy  every  thing  like  system,  and  to 
break  down  the  barrier  between  Common 
Law  and  Equity.  In  her  appropriate  sphere, 
however,  I  would  carefully  support  Equity; 
because  I  think  the  due  exercise  of  her 
legitimate  powers,  most  salutary.  One  in- 
stance, clearly  proper  for  the  interposition 
of  Equity,  is,  where  the  damages  of  a  Jury 
would  not  compensate ;  the  owner  attaching 
some  extraordinary  value  to  the  chattel 
sought.  Such  was  the  case  of  the  Posey 
Horn,  1  Vern.  273;  the  patera  of  the  Duke 
of  Somerset,  3  P.  Wms.  389;  the  silver 
tobacco  box,  Fells  v.  Read,  3  Ves.  70,  &c. 
Another  acknowledged,  and  most  useful 
ground  of  equitable  aid,  is,  to  prevent 
irreparable  mischief  by  the  destruction  of 
property,  while  the  right  of  the  parties  are 
in  litigation.  The  cases  under  this  head 
are  numerous,  and  may  be  found  in  any 
book  of  reference.  Waste,  breaking  up  of 
meadow,  of  a  garden,  &c.,  are  among 
them.  In  the  case  of  Nutbrown  v.  Thorn- 
ton, 10  Ves.  159,  Lord  Kldon  ordered  the 
stock,  Ac.  on  a  farm,  seized  by  the  land- 
lord under  a  distress  for  rent  and  bill  of 
sale,  to  be  specifically  restored,  considering 
that  under  the  particular  agreement  it  was 
not  liable  to  that  proceeding.  He  says, 
'^Upon  the  particular  circumstances  also 
the  Court  would  be  justified  in  interposing, 
to  prevent  the  destruction  of  the  property, 
until  the  rights  were  ascertained,  upon  the 
principle  of  irreparable  mischief.  It  is 
said,  the  Plaintiff  might  have  damages. 
But,  how  are  damages  to  be  estimated  in 
such  a  case?    The   directions    to   the  Jury 


must    be,  to   give,  not   the  value  of  these 

chattels    merely,    but    their   value    to  this 

man,  having  this  farm,    enabling    him    to 

use  them  for  cultivation,*'  &c. 

258  '^In  the  case  before   us,  the  Plain- 
tiffs   have    mills,    which    have    cost 

them  upwards  of  $20,000;  the  dam  itself, 
as  Mr.  Scott  tells  us,  cost  more  than  S3,000. 
This  establishment,  we  are  told,  deals 
largely  in  wheat  and  the  other  products  of 
the  country;  thereby  making  profit  to  it- 
self, and  affording  to  the  citizens  the  con- 
venience of  a  ready  market  for  wheat,  corn, 
and  other  articles.  If  the  dam  were  de- 
stroyed by  the  Trustees,  there  would  be 
the  direct  loss  of  its  cost,  the  damages  re- 
sulting, and  the  inconvenience  to  the  pub- 
lic from  the  sudden  stoppage  of  such  an 
establishment;  and  all  this  mischief,  being 
actually  suffered,  the  mill-owner  would  be 
left  to  sue  a  Corporation  for  damages.  It 
is  not  better  to  let  this  dam  stand,  and  the 
mills  go  on,  till  the  matter  of  right  be  de- 
cided? I  think  so,  clearly ;  and  that  it  is  a 
case  directly  within  the  appropriate  range 
of  the  preventive,  and  (if  I  may  so  say) 
the  preservative  powers  of  a  Court  of 
Equity. 

It  was  next  objected,  that  the  Plaintiffs 
stand  in  the  place  of  Taylor,  who  had  full 
notice  of  the  Law,  assented  to  it,  and  aided 
its  progress;  and  that  he  was  therefore 
bound  by  it,  and  they  equally  so.  Every 
freeholder  may  be  said  in  some  sort  to  as- 
sent to  the  Laws  passed  in  a  Legislature 
where  he  is  represented ;  but  such  assent, 
I  apprehend,  would  not  bind  him,  if  a  Law 
were  passed  conveying  his  property  to  an- 
other citizen.  The  assent,  then,  must  be 
something  more  than  merely  standing  by, 
and  not  protesting  against  the  Law.  Tay- 
lor's rights,  whatever  they  were,  were 
vested  rights  at  the  passage  of  the  Law. 
He  was  the  owner  of  the  mills.  Has  he 
done  any  thing  to  divest  those  rights?  If 
not,  they  still  exist  in  the  Plaintiffs,  and 
they  are  legal  rights,  and  must  be  so  con- 
sidered though  brought  into  equity  for 
their  preservation.  It  is  insisted,  that  the 
taking  two  shares  of  stock  by  Taylor,  was 
such  assent  as  bound  him ;  but  I  cannot 
think  that  was  a  surrender  of  his  legal 
rights.  He  took  them  on  the  express  un- 
derstanding that  he  was  to  pay  for  them 
in  locks  put  into  the  river  below  his  mill, 
which     were      necessary    for      him, 

259  "whether  the  river  was  cleared  higher 
up,  or  not ;  which  he  had  determined 

to  make  for  his  own  use ;  and  which,  when 
he  did  make,  he  had  very  little  idea,  as  he 
tells  us,  that  the  scheme  would  ever  be  car- 
ried into  execution.  The  only  equity  this 
could  raise  against  him,  would  be,  that  he 
stood  by  and  saw  the  work  going  on,  with- 
out objecting.  But  this,  it  seems  to  me, 
would  not"  be  a  good  objection ;  for,  till 
his  rights  were  called  in  question,  till  he 
received  notice  to  make  the  locks,  it  was 
not  necessary  for  him  to  take  any  active 
step.  But  this  objection,  if  applicable  to 
Taylor,  is  not  brought  home  to  the  Plain- 
tiffs, by  anv  notice.  Neither  do  I  think, 
that  the  clause  in  the  Law,  exempting 
Taylor,  his  heirs  and  assigns,  from  paying 
toll  on  property  carried  from  his  mill  down 
the  river,  has  the  effect  of  binding  him  to 
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stand  by  thia  Law.  There  is  no  proof  that 
he  had  any  agency,  or  gave  any  assent  to 
this  clause.  It  may  well  be  supposed  to 
proceed  from  a  sense  of  justice  in  the 
Legislature,  prompting  them  to  make  the 
owners  of  the  mill  some  small  return  lor 
the  many  burthens  the  Law  was  imposing 
on  them. 

The  next  objection  I  shall  notice,  is, 
that  the  Virginia  Mills  were  not  legally 
established.  I  am  not  sure  that  we  can 
take  this  objection  first  in  this  Court,  and 
in  this  collateral  way;  but  the  objection 
itself  seems  unfounded.  The  application 
to  the  Court  was  to  build  a  mill,  and  that 
would  seem  to  include  every  thing  neces- 
sary, but  especially  a  dam ;  for,  if  no  dam 
had  been  intended,  no  leave  of  Court  would 
have  been  necessary;  and  when  we  look  at 
the  Inquest,  we  cannot  doubt  for  a  moment, 
that  a  dam  was  in  contemplation.  The 
Jury  are  directed  to  enquire  into  the  dam- 
ages which  may  accrue  from  overflowing 
the  lands  above  and  below,  and  whether 
any  mansion-house,  garden,  ^c.  will  be 
overflowed ;  and  that  they  report  upon  all 
these  subjects.  This  would  all  be  a  farce, 
upon  any  other  idea,  than  that  of  a  dam; 
especially  on  a  site  where  there  rs  so  much 
fall,  that  a    dam   seventeen  feet  high  does 

not  throw  the  water  a  mile  back. 
260  ♦But  it    is  said,    that    the    Act    of 

1794,  took  from  the  County  Court  all 
power  to  give  leave  for  erecting  mills  on 
Slate  River,  by  declaring  it  a  public 
highway.  There  certainly  is  no  express 
prohibition  to  the  County  Court,  to  exercise 
the  power  which  was  vested  in  them  by 
the  General  Law ;  and  the  clause  of  the  Act 
making  the  highway,  is  in  these  words: 
**And  be  it  further  enacted,  that  after  the 
said  river  shall  be  made  navigable  for  the 
passage  of  boats,  agreeably  to  the  provisions 
of  this  Act,  the  same  shall  be  deemed  and 
taken  to  be  a  public  highway."  This 
clause,  it  will  be  seen,  while  it  admits  that 
the  river  was  not  then  navigable,  or  a 
public  highway,  does  not  go  immediately 
and  absolutely  to  change  its  character,  but 
only  enacts,  that  after  it  shall  be  made 
navigable,  under  that  Act,  it  shall  be  a 
public  highway.  Now,  we  have  it  in  evi- 
dence, that  the  whole  scheme  contemplated 
by  that  Act,  failed.  No  subscriptions  were 
raised ;  no  money  paid ;  no  labor,  to  speak 
of,  bestowed.  In  short,  the  whole  project 
was  abandoned,  and  the  Law  a  dead  let- 
ter. The  present  Trustees  are  created 
under  an  Act  passed  twenty-five  years  after, 
having  no  reference  to,  or  connection  with, 
the  former.  I  think,  therefore,  that  no  aid 
can  be  derived  from  this  source,  to  impeach 
the  power  of  the  County  Court  to  grant 
leave  to  build  the  mill. 

We  come  now  to  the  main  question :  Are 
the  Plaintiffs  bound  by  the  provisions  of 
the  Act  of  1819?  Must  they  either  erect 
locks,  and  keep  due  attendance  at  them,  or 
have  their   dam  destroyed  as    a    nuisance? 

The  importance  and  delicacy  of  this 
question  need  not  be  enlarged  on.  It  is 
forced  upon  us,  and  we  must  either  meet 
it,  or  shrink  from  our  duty. 

In  ascertaining  the  character  of  streams, 
and  the  power  of  the  Sovereign  over  them, 
we  must  look  to  the  Common  Law,  and  the 


operation  of  our  own  legislation.  The 
best  and  most  authoritative  Treatise  on  this 
subject,  and  that  indeed  from  which  all 
who  have  written  since  seem  to  have 
drawn,  is  Lord  Hale's  Tract  De  Jure 

261  Maris,    &c.,  published  *by  Hargrave 
in    his  Law  Tracts.     He   says,  pages 

8,  9:  **There  be  some  streams  or  rivers, 
that  are  private,  not  only  in  propriety  and 
ownership,  but  also  in  use.  as  little  streams 
or  rivers  that  are  not  a  common  passage 
for  the  King's  people."  Again:  '*There 
be  other  rivers,  as  well  fresh  as  salt,  that 
are  of  common  or  public  use,  for  carriage 
of  boats  and  lighters,  and  these,  whether 
they  are  fresh  or  salt,  whether  they  flow 
and  reflow,  or  not,  are  prima  facie,  pnblici 
juris,  common  highways  for  man  or  goods, 
or  both,  from  one  inland  town  to  another. 
Thus,  (he  observes,)  the  rivers  of  Wey,  of 
Severn,  of  Thames,  and  divers  others,  as 
well  above  the  bridges  and  ports,  as  below, 
and  as  well  whe«'e  they  are  become  private 
property,  as  in  what  parts  they  are  of  the 
King's  property,  are  public  rivers,  juris 
publici,  and  therefore  all  nuisances  and  im- 
pediments of  passage  of  boats  and  vessels, 
though  in  the  private  soil  of  any  person, 
may  be  punished  by  Indictment,  and  re- 
moved." Again,  p.  5,  he  says:  ^* Fresh 
rivers,  of  what  kind  soever,  do  of  common 
right,  belong  to  the  owners  of  the  soil 
adjacent,  so  that  the  owners  of  one  side, 
have  of  common  right  the  propriety  of  tbe 
soil,  and  consequently  the  right  of  fishing 
usque  ad  filum  aquae ;  and  the  owners  of 
the  other  side,  the  right  of  soil  or  owner- 
ship and  fishing  unto  the  filum  aquae,  on 
their  side;  and  if  a  man  be  owner  of  the 
land  on  both  sides,  in  common  presump- 
tion, he  is  owner  of  the  whole  river,  and 
hath  the  right  of  fishing,  according  to  the 
extent  of  his  land  in  length.  With  this 
(he  adds,)  agrees  the  common  experience." 
These  extracts  mark  with  more  precision 
than  any  thing  I  have  met  with  in  any 
other  (Common  Law  writer,  what  consti- 
tutes a  public  river,  and  the  distinction 
between  such  as  are  public,  and  those 
which  may  become  private  property.  These 
distinctions  are  supported  by  the  cases. 
Lord  Fitzwalter's  Case,  1  Mod.  105;  Carter 
V.  Murcot,  4  Burr.  2162;  The  Royal  Fishery 
in  the  River  Banne,  Dav.  Rep.  152.  See, 
also.  Palmer  v.  Mulligan,  3  Caines'  Rep. 
307;  Shaw  v.  Crawford,  Ac,  10  Johns. 
Rep.  236;  The  People  v.  Piatt,  17  Johns. 
Rep.  195. 

262  *At   the    Common    Law,  then,    we 
see  that  some  rivers  were  public,  some 

private;  and  of  those  considered  private, 
that  some  were  subject  to  the  servitude  of 
the  public  interest,  and  in  that  sense  com- 
mon highways  by  water.  The  mark  of 
distinction  between  those  which  are  en- 
tirely private  property,  and  those  which 
are  subject  to  the  public  use  and  enjoy- 
ment, consists  in  the  fact,  whether  or  not 
they  can  be  used  as  a  common  passage  for 
the  public. 

Applying  this  Common  Law  criterion  to 
the  Slate  River,  I  have  no  doubt  that  it 
must  be  considered  a  private,  innavigable 
stream ;  and  that  the  patent  to  Skelton  in 
1726,  conveying  the  land  on  both  sides, 
and  including  the  river  in  its  bounds,  gave 
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him  the  property  in  the  bed  of  the  atream ; 
and  that  he  had,  to  the  extent  of  his  land, 
the  exclusive  right  of  fishery.  But,  this 
would  give  him  no  right  to  obstruct  the 
passage  of  fish ;  for,  all  the  riparian  owners 
have  the  same  right  to  the  enjoyment  of 
the  stream  with  all  its  advantages,  and 
the  natural  run  ot  the  fish  of  passage  is  one 
of  these.  Whether  the  right  to  the  banks 
and  bed  of  the  stream,  derived  from  the 
patent  of  1726,  was  an  absolute  and  exclu- 
sive right,  or  a  right  held  subject  to  the 
jus  publicum;  in  other  words,  whether  the 
Liegislature  could,  at  any  subsequent  period, 
have  this  river  rendered  navigable,  and 
make  it  a  public  highway  for  boats  and 
other  craft,  without  a  violation  of  the  rights 
of  Skelton,  and  those  claiming  under  him, 
is  one  of  those  questions  which  I  do  not 
mean  to  discuss.  The  cause  may  be  decided 
on  other  grounds.  It  will  not  be  deried, 
I  presume,  that  the  Sovereign  Power,  (with 
us  the  Lfegislatnre, )  in  whom  resides  this  jus 
publicum,  may,  in  their  discretion,  grant 
It  away.  It  is  to  be  taken,  that  they  will 
never  make  this  grant,  but  for  the  public 
benefit.  Of  that,  however,  they  must  be 
the  Judges.  Thev  have  the  power;  and 
the  grant  fairly  made  will  bind  them  and 
their  successors.  The  whole  course  of  our 
legislation  shows,  that  mills  have  at  all 
times  been  considered  great  public  con- 
veniences and  benefits,  and  as  such,  taken 

under  the  protection,  encouragement 
263      and    ^regulation  of  the    Laws:  made 

in  fact  public  establishments.  In 
proof  of  this,  various  L/aws  may  be  cited ; 
such  as  those  regulating  their  tolls,  their 
weights  and  measures,  that  they  shall  grind 
the  grist  in  due  turn,  &c.  Particular  privi- 
leges, too,  are  given  them.  The  miller  is  ex- 
empt (or  was  till  lately)  from  militia  duty. 
They  have  a  right  to  condemn  an  acre  of 
land  for  an  abatement.  They  may  over- 
flow the  lands  of  another.  These  privi- 
leges are  forfeited,  if  a  miller  fails  to  keep 
up  his  mill  for  the  case  and  use  of  his  cus- 
tomers. A  mill  not  regularly  established 
by  I^aw,  is  forbidden  to  grind  for  toll. 
All  these  provisions,  (and  others  probably 
might  be  shown,)  prove  that  mills  are 
highly  favoured;  and  this  is  wise  legisla- 
tion ;  for,  we  all  know,  that  few  things  con- 
tribute more  to  the  convenience,  comfort 
and  prosperity  of  a  country,  than  good  mills 
well  regulated.  When  a  mill  is  to  be  es- 
tablished, application  must  be  made  to  the 
Court  of  the  County.  They  direct  the 
Sheriff  to  take  a  Jury,  who  are  to  view  the 
lands,  &c. ;  and  among  other  things,  to 
enquire,  ^*  Whether,  and  in  what  degree,  fish 
of  passage  and  ordinary  navigation  will  be 
obstructed ;  whether,  by  any,  and  by  what 
means,  such  obstruction  may  be  pre- 
vented." What  is  ordinary  navigation? 
Among  the  meanings  assigned  to  the 
word  ordinary  by  Johnson,  I  find  the 
following:  established,  regular,  common, 
usual.  Ordinary  navigation  then,  is  estab- 
lished or  regular  navigation.  If  there  be 
such,  the  Jury  will  report  it,  and  the  means 
necessary  to  prevent  its  obstruction ;  and 
leave  will  be  given  to  build  the  mill,  under 
such  conditions  as  will  preserve  the  existing 
navigation.  If  there  be  no  ordinary  navi- 
gation, there  can  be  no  obstruction.    The 


Jury  will  so  report ;  and  the  leave  to  build 
the  mill  will  be  without  any  condition  as 
to  navigation ;  and  this  grant,  I  hold,  will 
be  a  perfect  one,  vesting  in  the  applicant 
all  the  public  right,  or  so  much  at  least  as 
is  necessary  to  the  full  enjoyment  of  the 
mill  erected  under  the  order.  Proceeding 
under  this  idea,  Nicholas,  the  owner  of 
both    banks    and    the    bed     of    this 

264  ^private,  innavigable  atream,  in  1802, 
applied  to  the  County  Court  of  Buck- 
ingham, for  leave  to  build  a  mill.  An  In- 
queat  was  held,  a  report  made,  that  no 
navigation  would  be  obstructed,  &c.  X^eave 
was  given,  and  the  mill  built,  which  is  now 
owned  by  the  Plaintiffs.  The  evidence 
shows,  that  this  mill  has  proved  a  signal 
benefit  to  the  country;  and  all  the  wit- 
nesses, who  speak  to  that  point,  say,  that 
(if  they  cannot  have  both,)  they  had  much 
rather  have  the  mill  without  navigation, 
then  navigation  without  the  mill. 

After  thia  mill  had  thua  been  in  auccesa- 
ful  operation  for  aeventeen  yeara,  a  Law  is 
passed,  raising  a  Company  for  the  purpose 
of  rendering  the  river  navigable ;  directing 
these  millers  (and  all  others,  of  whom  there 
are  four, )  to  erect  locks  through  their  dams, 
and  keep  constant  attendance,  to  give  free 
and  ready  paaaage ;  and  '  that  on  failure, 
their  dama  ahall  be  destroyed  aa  nuiaancea. 
The  evidence  ahowa,  that  to  build  auch  a 
lock  at  the  mill  of  the  Plaintifia  aa  would 
anawer,  will  coat  $7,000.  The  cost  of  keep- 
ing them  in  order,  and  of  giving  conatant 
attendance,  ia  not  ao  easily  estimated.  It 
seems  probable,  also,  that  in  some  seasons, 
the  water  required  for  the  locks  will  in- 
terfere materially  with  the  grinding;  and 
upon  the  whole,  it  seems  doubtful  whether 
it  would  not  be  better  for  the  Plaintiffs  to 
suffer  their  mill  to  go  down,  than  to  keep 
it  up  on  the  terms  imposed  by  the  Law. 
It  is  the  decided  opinion  of  the  witnesses, 
that  none  of  the  other  four  millers  on  the 
stream  above,  could  afford  to  keep  up  their 
mills  on  the  terms  of  the  Law.  Here  then, 
is  a  Law,  imposing  upon  the  citizen  a 
burthen,  which  would  render  his  property 
worthless,  or  destroying  the  property  in 
case  he  refuses  to  comply.  The  question 
forces  itself  upon  ua :  Can  auch  a  Law  bind? 
That  the  eminent  domain  of  the  Sovereign 
Power,  extenda  to  the  taking  private  prop- 
erty for  public  purpoaea,  I  am  free  to  ad- 
mit. But  then,  to  render  the  exerciae  of 
thia  power  lawful,  a  fair  compenaation  must 
alwaya  be  made  to  the  individual,  under 
aome  equitable  aaaesament  eatablished 

265  by    *Law.     This    is    laid    down   by 
the    writers  on    Natural    Law,  Civil 

Law,  Common  Law,  and  the  Law  of 
every  civilized  country.  Thus  Blackstone, 
volume  Ist,  p.  139,  speaking  of  the  power 
of  the  Legislature  to  take  private  property, 
says,  *'not  by  absolutely  stripping  the  sub- 
ject of  his  property  in  an  arbitrary  man- 
ner; but  by  giving  him  a  full  indemnifica- 
tion and  equivalent  for  the  injury  thereby 
sustained.  The  public  is  now  considered 
as  an  individual,  treating  with  an  individ- 
ual for  an  exchange.  All  that  the  Legis- 
lature does,  is  to  oblige  the  owner  to 
alienate  his  possessions  for  a  reasonable 
price;  and  even  this  is  an  exertion  of 
power,    which    the     Legislature    indulges 
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with  caution,  and  which  nothing  but  ;the 
legislature  can  perform."  Far  be  it  from 
me  to  intimate,  that  the.  Legislature  in- 
tended to  violate  this  great  principle.  I  am 
well  assured  that  they  had  no  such  idea. 
They  thougnt  they  were  promoting  the 
public  good,  without  trenching  at  all  on 
private  right;  and  they  may  be  right,  and 
I  wrong.  Kach  of  us  acta  under  the  highest 
sanction,  and  must  walk  by  the  light  of 
our  own  understanding.  Following  this 
guide,  I  must  declare  it  as  mv  solemn  con- 
viction, that  whether  we  judge  this  Law 
by  the  principles  of  all  Civilized  Govern- 
ments, by  the  Federal  Constitution,  or  that 
of  our  own  State,  it  is  unconstitutional 
and  void. 

JQDGE  GREEN. 

I  concur  in  what  has  been  said,  as  to  the 
preliminary  questions  in  respect  to  the 
jurisdiction  of  the  Court  of  Chancery  in  a 
case  like  this,  and  the  equity  alleged  by 
the  Appellees,  against  the  person  under 
whom  the  Appellant  claims. 

After  giving  to  this  case,  all  the  consid- 
eration demanded  by  the  importance  of  the 
questions  which  it  presents,  I  have  been 
led  to  the  conclusion,  after  a  careful  exam- 
ination of  the  legislation  of  England  and 
Virginia,  from  Magna  Charta  downwards, 
and  resorting  to  all  other  sources 
266  *of  information  accessible  to  me, 
that  at  the  Common  Law,  as  adopted 
here,  the  public  have  a  right  prima  facie, 
notwithstanding  the  granting  of  the  bed 
and  banks  to  individuals,  to  the  use  of  all 
water-courses,  for  the  purposes  of  naviga- 
tion, which  can  in  any  way  be  applied  to 
that  purpose;  leaving  the  full  use  of  them 
to  the  riparian  owners,  in  any  way  which 
may  be  beneficial  to  them,  until  they  are 
appropriated  by  the  public  to  that  object, 
and  even  afterwards,  to  any  extent,  which 
shall  not  impair  the  beneficial  enjoyment 
of  the  public  right. 

It  cannot  however  be  denied,  that  the 
Sovereign  Power  of  the  State  may  effect- 
ually confer  on  individuals,  by  General 
Laws  or  Particular  Grants,  rights  in  oppo- 
sition and  paramount  to  this  public  rififht; 
and  such,  I  think,  have,  by  our  General 
Laws,  been  vested  in  the  owners  of  mills 
legally  established,  as  that  of  the  Appel- 
lants has  been.  This  make  it  unnecessary 
to  state  the  grounds  of  my  opinion  as  to  the 
existence  of  the  public  right;  especially  as 
my  brethren  decline  the  consideration  of 
that  question. 

That  the  public  right,  if  it  existed,  and 
whatever  is  its  nature  or  extent,  was  in- 
tended to  be  surrendered  in  favor  of  mills 
legally  established,  to  the  extent  of  author- 
ising the  obstruction  of  the  stream,  and  the 
use  of  the  water  necessary  for  working 
their  mills;  and  that  with  a  view  to  the 
promotion  of  another  public  interest,  not 
inferior  in  value  to  that  of  navigation,  is, 
I  think,  clearly  proved  by  the  whole  course 
of  our  legislation. 

Mills  have  always  been  treated  as  public 
establishments,  subject  to  public  control  in 
various  ways;  and  the  building  of  them 
has  been  encouraged  by  condemning  the 
property  of  others,  for  the  use  of  one  wish- 
ing to  build,  and  allowing  him  to  overflow 
the  lands  of  others,  upon  making  just  com- 
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pensation ;  privileges,  which  were  forfeited, 
if  the  mill  was  not  kept  up  for  the  use  and 
case  of  those  who  were  customers  to  it. 
When  the  Legislature  thus  invited  and  en- 
couraged individuals  to  vest  their  money  in 
establishments  so  eminently  useful 
to  the  public,  it  cannot  be  ^doubted 
that  they  intended  to  give  them  an 
indefeasible  inheritance  in  the  property 
so  acquired,  and  all  its  incidents  and  appur- 
tenances, as  complete  as  in  the  soil  granted 
to  them  by  their  patents.  This  inference  is 
fortified  by  the  consideration,  that  all  the 
Acts  of  Assembly  of  a  general  nature,  pro- 
hibiting or  directing  the  removal  of  ob- 
structions in  water-courses,  uniformly 
except  mill  dams  legally  established.  With 
a  view  to  ascertain  the  opinion  from  time 
to  time  entertained  by  our  Legislature  on 
this  point,  I  have  examined  most  of  the  very 
great  number  of  Acts  of  Assembly,  in  rela- 
tion to  obstructions  in  particular  streams, 
used  for,  or  devoted  by  Law  to,  the  purpose 
of  navigation,  and  am  satisfied  that  the 
opinion  of  the  Legislature,  whenever  their 
attention  has  been  particularly  called  to 
the  question,  has  conformed  to  that  which 
I  have  expressed;  although  in  many  cases, 
commencing  with  the  Act  for  clearing 
Appomattox  and  Pamunkey  Rivers,  passed 
in  1752,  the  owners  of  mills  are  required  to 
make  locks  in  their  dams  for  the  passage 
of  boats,  under  the  penalty  of  subjecting 
the  dams  to  be  abated  as  nuisances.  Yet, 
there  are  many  indications  that  such  pro- 
visions were  sometimes  considered  as  un- 
just invasions  of  private  property,  and 
sometimes  as  of  doubtful  character.  Thus 
the  first  Act  directing  the  abatement  of 
dams,  (that  of  1745,  for  clearing  James  and 
Appomattox  Rivers,  then  ordinarily  navi- 
gated,) required  that  the  owners  of  mills 
on  those  rivers,  should  make  convenient 
locks  in  their  dams,  for  the  passage  of 
boats,  within  a  limited  time,  under  a  pen- 
alty, and  on  failure  therein,  that  the  dams 
should  be  abated,  and  the  owners  compen- 
sated, at  the  expense  of  such  counties  as 
should  be  thereby  benefited,  and  prohib- 
ited expressly  the  building  of  dams  across 
either  of  those  rivers  in  future;  thus  tak- 
ing away,  in  respect  to  tho^e  rivers,  the 
power  vested  in  the  County  Courts  by  the 
General  Laws,  to  give  leave  to  build  mills 
which  required  dams.  It  is  probable,  that 
the  Courts  did  not  so  construe  it,  and  con- 
tinued to  allow  mills  and  dams  to  be  built; 
for.  by  an  Act  of  January  30, 
268  M803,  this  prohibition  is  more  explic- 
itly enacted  in  terms.  The  Act  6f 
1787,  incorporating  the  Appomattox  Com- 
pany, directs  the  owners  of  dams  to  make 
and  keep  up  locks  for  the  purpose  of  boats, 
and  to  have  them  well  attended,  under 
pecuniary  penalties;  and  upon  failure,  au- 
thorises the  abatement  and  removal  of  the 
dams,  at  the  expense  of  the  owners.  This 
is  the  precise  prototype  of  the  provision 
on  the  same  subject  of  the  Act  of  1819, 
under  consideration,  and  of  most  of  the 
other  Acts  directing  the  owners  of  dams  to 
make  locks,  &c.  This  provision  in  the  Act 
of  1787,  in  respect  to  the  dams  on  Appo- 
mattox River,  was  perfectly  just,  and 
violated  no  private  right  whatever ;  for,  the 
Act   of  1745,  presented   to  the    owners  of 
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mills  the  alternative,  either  to  make  locks, 
in  their  dams,  or  to  submit  to  haye  them 
abated ;  in  which  case,  a  fall  compensation 
was  prorided  for  them.  The  owners  of 
mills,  then  established,  probably  preferred 
the  former  alternative*  or  we  should  have 
seen  a  provision  in  some  sabseqaent  Act  of 
Assembly,  for  making  the  compensation, 
which  could  not  be  made  without  a  new 
Act.  They  were,  therefore,  under  an  obli- 
gation by  compact,  to  keep  up  the  locks 
which  they  had  made,  and  as  to  all  mill- 
dams  subsequently  built,  they  were  not  le- 
gally established,  being  built  in  opposition, 
to  the  express  prohibition  of  the  Act  of 
1745,  and  were  actually  public  nuisances.  It 
was,  therefore,  an  indulgence,  not  an  in- 
jury, to  them,  to  allow  the  dams  to  remain, 
upon  condition  of  their  making  locks,  &c. 
I  am  inclined  to  think,  that  the  similar 
provisions  found  in  subsequent  I^ws,  were 
in  a  great  degree  founded  on  this  example, 
upon  the  supposition  that  it  was  founded, 
not  upon  the  particular  circumstances 
existing  in  relation  to  that  river,  but  upon 
an  universal  public  right,  perferable  to 
those  of  mill-owners.  I  should  indeed  feel 
confident  in  this  conjecture,  but  for  the 
fact,  that  a  similar  provision  was  made  at 
the  same  Session,  in  respect  to  mill-dams 
on  Willis's  River,  with  this  difference  only, 
that  they  were  not  to  be  abated  at  the 
expense  of  the  owners.  The  Acts 
269  incorporating  *the  James  River  and 
Potomac  Companies,  after  authoris- 
ing the  condemnation  of  lands  for  the  use 
of  the  Company,  and  without  saying  any 
thing  about  mills,  declare  that  it  is  not  in- 
tended by  those  Acts  to  interfere  with 
private  property,  but  for  the  purpose  of 
improving  and  perfecting  the  navigation  ; 
and  prohibit  the  use  of  the  water  by  the 
Company,  for  any  purpose  but  that  of  navi- 
gation, reserving  to  the  owners  the  con- 
venience of  erecting  mills,  forges,  and  other 
water-works. 

The  Act  of  1794,  relating  to  the  Slate 
River,  saves  the  rights  of  mill-owners, 
without  intending  to  impair  or  confirm 
them ;  and  the  Act  incorporating  the  Rap- 
pahannock Company  provides  a  compensa- 
tion to  mill-owners,  for  the  privilege  of 
making  locks  in  their  dams. 

I  shall  notice  only  one  other  of  these 
Acts,  relating  to  particular  water-courses. 
An  Act  of  1810,  declared  Middle  Island  Creek 
to  be  a  public,  highway,  for  an  extent 
of  near  seventy  miles,  and  directed  that 
the  owners  of  all  mills  already  established, 
or  that  should  thereafter  be  established 
thereon,  should  make  slopes  in  their  dams 
of  prescribed  dimensions,  for  the  passage  of 
boats  and  fish ;  and  that,  on  failure  thereof, 
the  dams  should  be  abated  as  public  nui- 
sances. At  the  next  Session,  on  the  repre- 
sentation of  William  M'Coy,  the  owner  of 
a  mill  and  dam  on  that  creek,  built  before 
the  passing  of  that  Act,  another  Act  was 
passed,  which  declared,  that  the  former 
Act  was  * 'equivalent  to  the  abrogation  of 
a  vested  right,"  in  respect  to  M'Coy's 
mill,  and  provided,  that  the  county  of  Ohio 
should  make  a  full  compensation  to  him, 
for  the  injury  which  he  might  suffer  by 
making  such  a  slope  in  his  dam,  before  | 
it  was  made.     This  Act  is  the  more   strik-i 


ing  since  it  related  to  a  stream,  whose  bed 
and  banks  were  declared  by  the  Act  of 
1802,  to  belong  to  the  public,  for  the  com- 
mon use  of  all,  and  incapable  of  being 
granted  to  any  individual,  by  any  prior 
or  subsequent  patent. 

The  Legislative  interference  to  prevent 
obstructions  to  the  passage  of  fish,  pro- 
ceeds upon  a  different  principle. 
270  *Such  an  obstruction  violates  no 
public  right;  for,  the  right  of  fishing 
in  fresh  water  streams,  or  within  the  bonds 
of  any  Patent,  is  not  public  and  common 
to  all,  but  confined  to  the  riparian  owners; 
eacb  of  whom  is  entitled  to  the  natural 
run  of  fish  of  passage  upwards,  as  he  is  to 
the  natural  flow  of  the  water  downwards; 
and  at  Common  Law,  an  assize  of  nuisance 
by  the  party  injured,  lay  in  such  a  case,  as 
*'for  levying  a  goss  to  intercept  the  course 
of  fish  coming  from  the  sea,  usque  ad  gur- 
gitem  meam  superiorem."  Fitz.  N.  B.  184, 
A.  Whilst  the  Legislature,  therefore,  might 
properly  yield  the  public  right  of  navigation 
to  individuals  for  the  sake  of  securing  the 
public  convenience  of  mills,  they  could  not 
justly  sacrifice  to  this  object,  the  individ- 
ual rights  in  respect  to  the  natural  run  of 
fish ;  and  therefore,  have  properly  guarded 
against  such  obstructions  to  the  passage 
of  fish,  by  imposing  it  as  a  condition  upon 
the  leave  to  build  a  dam,  that  the  owner 
shall  give  a  free  passage  to  fish,  and  seem 
always  to  have  considered  it  as  a  condi- 
tion implied,  even  when  it  was  not  ex- 
pressed. 

The  next  enquiry  is,  whether  the  Appel- 
lants' dam  and  mill  have  been  legally  es- 
tablished, or  not?  To  the  several  objec- 
tions made  on  this  point  by  the  Counsel^ 
for  the  Appellees,  an  answer  has  been 
given  on  the  other  side,  which,  if  true,  puts 
an  end  to  any  further  enquiry.  It  is  in- 
sisted, that  the  uninterrupted  enjoyment 
of  a  water-course,  by  obstructing  or  di- 
verting it  in  any  particular  manner,  for 
twenty  years,  as  in  this  case,  gives  per  se 
a  perfect  right  to  continue  the  use  in  the 
same  way  forever,  and  against  all  the 
world.  This  is  true  in  respect  to  individ- 
uals, as  to  whose  rights  such  a  possession 
and  use  are  adverse,  upon  the  presumption 
that  they  have  surrendered  their  rights 
by  compact,  and  by  analogy  to  the  Statute 
of  Limitation  of  the  right  of  entry;  the 
only  remedies  for  such  a  wrong,  the  assize 
of  nuisance  or  quod  permittat,  being  in  their 
nature  possessory  actions.  No  such  pre- 
sumption can  arise  against  a  public  right, 
unless  the  circumstances  of  the  case 
271  *be  such  as  to  amount  to  a  prescrip- 
tion, (if  there  can  be  a  prescription 
here,)  especially  against  a  public  right  not 
in  actual  use  and  enjoyment,  so  that  no 
person  has  an  interest  in  opposing  the 
encroachment  upon  it.  As  to  the  public 
right  of  navigation  not  in  use,  there  can 
be  no  adversary  possession;  since,  as  we 
have  seen,  the  riparian  owner  is  oermitted 
to  make  any  use  of  the  stream  for  his  in- 
dividual purposes,  which  does  not  interfere 
with  the  public  right  in  actual  use.  Nor 
can  any  analogy  to  the  Statutes  of  Limita- 
tions, apply  to  any  public  right;  since  they 
do  not  run,  in  any  case,  against  the  Com- 
monwealth.    The  question  then  is,  whether 
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the  Appellants'  mill  has  been  established 
according  to  the  provisions  of  the  Acts 
of  Assembly  upon  this  subject. 

The  first  objection  taken  to  it  is,  that 
the  Orderof  Court  giving  leave  to  build  the 
mill,  does  not,  in  terms,  give  leave  to  build 
a  dam.  In  all  our  I^aws  in  relation  to  the 
building  of  mills,  up  to  that  of  1785,  the 
word  dam  is  not  to  be  found,  except  in  the 
provision  of  the  Act  of  1705,  prohibiting 
the  building  of  a  mill  or  dam  within  a 
mile  below  another  mill  on  the  same  stream. 
On  the  contrary,  the  Acts  of  1667,  and  1705, 
do  not  even  speak  of  leave  to  build  a  mill, 
but  the  leave  to  build  the  mill,  as  well  as  the 
dam,  was  left  to  be  inferred  from  the  con- 
demnation of  an  acre  of  land,  for  the  use 
of  one  wishing  to  build  a  mill.  And,  so  as 
to  the  Acts  of  1745  and  1748,  which  provide 
further  for  compensatinc:  the  owners  of 
lands,  ** which  may  be  affected  or  laid  un- 
der water  by  building  such  mill."  The 
condemnation  of  the  acre  of  land,  or  leave 
to  build  the  mill,  implied  permission  to 
build  the  dam,  which  was  considered  as  a 
necessary  incident;  and  the  words  mill  and 
dam,  were  used  as  synonymous.  The  Act 
of  1785,  in  speaking  of  leave  to  build  a 
mill  and  dam,  only  spoke  in  explicit  terms, 
what  was  necessarily  implied  from  the 
terms  of  the  former  Laws;  and,  I  think, 
affected  no  change  whatever  in  the  Law. 
There  never  was  a  time,  when    any  person 

wishing  to  build  a  mill,  was  under 
272      any  obligation  *to  apply  to  the  Court, 

unless  a  dam  was  necessary.  In  all 
cases  of  leave  to  build  a  mill,  or  a  mill 
and  dam,  the  party  has  authority  to  build 
such  a  dam  as  he  may  think  necessary  and 
convenient  for  working  the  mill,  unless 
the  height  of  the  dam  is  limited  by  Order 
of  the  Court;  subject,  however,  to  a  liabil- 
ity under  the  Act  of  1785,  to  compensate 
any  individual  injured  thereby,  for  any 
damage  done  to  him,  which  was  not  fore- 
seen and  estimated  by  the  Jury. 

The  next  objection  is,  that  the  Act  of 
1794,  appointing  Trustees  for  opening  and 
improving  the  navigation  of  Slate  River, 
devoted  it  specially  to  the  purpose  of  navi- 
gation, and  superseded  the  power  of  the 
County  Court  of  Buckingham,  under  the 
General  Laws,  to  grant  leave  to  build  any 
new  mill  on  that  rivei.  That  Act  was  per- 
manent and  in  force,  when  the  Court  gave 
leave  to  build  the  Appellants'  mill.  The 
river  was  to  be  opened ;  and  the  navigation 
improved  by  means  of  subscriptions,  which 
the  Trustees  were  authorised  to  receive ; 
and  the  Act  directed  the  owners  of  mills  to 
make  and  keep  up  locks  in  their  dams,  and 
to  have  them  properly  attended,  if  not 
otherwise  directed  by  the  Trustees,  under 
a  heavy  penalty ;  and  upon  failing  therein, 
that  the  dams  should  be  considered  as 
nuisances,  and  liable  to  be  abated  as  such. 
It  imposed  penalties  upon  persons  who 
should  fell  trees,  or  fix  any  bridges,  or 
stop,  or  place  any  obstruction  therein.  It 
concluded,  however,  with  these  words: 
**saying  to  the  owners  of  mills,  their  legal 
rights,  which  are  not  intended  hereby  to 
be  impaired  or  confirmed."  Under  this 
Act,  no  subscriptions  were  received;  or,  if 
any,  they  were  paid  by  contributions  of 
labor.     Some  impediments    were    removed 


by  labor  furnished  by  the  neighboring  in- 
habitants, in  a  part  of  the  river  of  four 
or  five  miles  or  more  in  extent;  but  the 
most  important  impediments,  the  great 
falls  just  above  the  site  of  the  Appellants' 
dam,  were  not  touched.  The  project  of 
improving  the  navigation  of  the  river  was 
abandoned  by  the  Trustees ;  and  six  or  eight 
years  after,  when  leave  was  given  to  build 
the  Appellants'  mill,  no  one    in  that 

273  district   of  ^country    seems  to    have 
had    any  idea  of    ever    making   any 

further  attempt  towards  its  improvement 
It  never  was  in  fact  navigated  except  by 
one  loaded,  and  one  empty  boat,  by  way  of 
experiment,  and  upon  a  swell  of  the  river; 
and  it  was,  in  no  sense,  ordinarily  navi- 
gated. I  do  not  think  that  this  Act  im- 
paired the  po^er  of  the  Court  to  give  leave 
to  build  new  mills  on  Slate  River,  or  made 
any  special  reservation  of  the  public  right 
of  navigation,  in  respect  to  this  particular 
river.  Although  it  directs  the  owners  of 
mills  to  make  locks,  &c.,  it  expressly  re- 
serves their  legal  rights,  referring  the 
question  as  to  the  extent  of  those  rights, 
to  the  Judicial  Tribunals  of  the  country; 
and  the  prohibition  of  other  obstructions, 
was  nothing  more  than  enforcing,  as  to 
this  particular  river,  by  additional  penal- 
ties, the  general  provision  of  the  Act  of 
1785,  in  relation  to  all  streams.  The  Gen- 
eral Laws  gave  power  to  the  Courts  to  give 
leave  to  build  mills,  even  when  the  dams 
might  obstruct  ordinary  navigation;  im- 
posing such  terms  as  the  Courts  might 
think  expedient  for  preventing  such  ob- 
struction. And  a  fortiori,  this  power  could 
not  be  superseded  by  a  contemplated  futore 
navigation.  The  most  that  can  be  said 
is,  that  in  such  case,  the  Court,  if  they 
were  apprised  of  the  fact,  and  in  the  ex- 
ercise of  the  discretion  given  them  by 
Law,  (to  give  or  refuse  leave  in  all  cases 
where  the  mansion-house,  ofiQces,  curtilage 
or  garden,  uf  any  proprietor  will  nut  be 
overflowed,  or  the  health  of  the  neighbor- 
hood annoyed  by  the  stagnation  of  the 
waters,)  should  have  imposed  conditions 
which  would  have  operated  as  a  reserva- 
tion of  the  public  right  of  future  naviga- 
tion ;  as  they  would  no  doubt  have  done,  if 
any  such  future  navigation  bad  been  known 
to  be  in  contemplation  ;  or,  if  any  one  of  the 
Trustees,  or  any  other,  had  appeared  and 
claimed  such  a  reservation.  If,  in  that 
respect  they  had  erred,  the  error  might  have 
been  corrected  by  appeal.  Their  judgment 
in  the  exercise  of  a  legitimate,  and  (in 
this  particular)  unlimited  power,  is 
final. 

274  '^Lastly,  it  is   insisted,   that  a  pro- 
vision   of  the   General    Mill  Law  of 

1785,  which  was  in  force  when  leave  was 
given  to  build  this  mill,  operated  as  a  res- 
ervation of  the  public  right  of  future 
navigation,  in  preference  to  the  rights  of 
the  mill-owners.  That  provision  is  in  the^e 
words:  **Tl:e  Inquest  of  the  said  Juron. 
nevertheless,  or  Opinion  of  the  Court,  shall 
not  bar  any  prosecution  or  action,  which 
any  person  would  have  bad  in  Law,  had 
this  Act  never  been  made,  other  than  for 
such  injuries  as  were  actually  foreseen  and 
estimated  by  the  Jury."  The  Legislature, 
at  the  Revisal  of  1819,  changed  the  phrase- 
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olofiry  of  this  section,  by  eaacting,  that 
^'uo  Inquest  taken  by  virtue  of  this  Act, 
or  no  Opinion  or  Judgment  of  the  Court 
thereupon,  shall  bar  any  public  prosecution 
or  private  action,  which  could  have  been 
maintained,  if  this  Act  had  never  heen 
made,  other  than  prosecutions  and  actions 
for  such  injuries  as  were  actually  foreseen 
and  estimated  on  such  Inquest."  This 
seems  to  be  legislative  exposition  of  the 
before-mentioned  provisions  of  the  Act  of 
1785,  rather  than  a  new  enactment ;  although 
it  seems  at  first  sight  rather  more  compre- 
hensive in  its  terms.  Considering  it  in 
that  light,  I  do  not  think  it  makes  any  res- 
ervation of  the  public  right  to  appropriate 
the  water  and  channel  of  the  stream,  to 
the  purposes  of  navigation,  in  preference 
of  the  private  right  to  maintain  the  dam, 
and  to  the  use  of  the  water  for  working  a 
mill. 

It  may  be  admitted,  that  this  provision 
was  intended  to  guard  in  general,  against 
any  unexpected  injury,  either  to  individuals, 
or  to  the  public;  whether  it  be  such  as  any 
of  those,  in  respect  to  which  the  Jury  are 
particularly  charged  to  make  enquiry,  or 
any  others.  As  if,  for  instance,  the  build- 
ing of  the  dam  should  drown  a  mill  belong- 
ing to  another,  or  destroy  a  ford  which 
was  in,  and  a  part  of,  a  public  highway  ;  in 
the  one  case  a  private,  in  the  other  a  pub- 
lic nuisance.  Yet  it  could  not  be  construed 
to  extend  to  a  future  use  of  the  stream,  for 
the  purposes  of  navigation ;  since  the  sub- 
ject of  navigation  being  specially  in 
275  the  mind  of  the  ^Legislature,  and  a 
provision  having  been  made  for  the 
security  of  existing  and  ordinary  naviga- 
tion, whilst  nothing  is  said  in  respect  to 
future  navigation,  the  necessary  inference 
is,  that  the  public  rights  in  respect  to  the 
latter,  were  intended  to  be  surrendered  to 
the  interests  of  individuals,  for  the  sake  of 
the  great  public  interest  in  the  establish- 
ment of  mills;  expressum  facit  cessare 
tacitum.  And  ^his  seems  to  have  been  the 
opinion  of  the  Legislature  of  1815,  indi- 
cated by  the  provision,  that  in  future,  every 
grant  of  leave  to  build  a  mill,  should  be 
subject  to  the  condition,  that  the  public 
should  have  a  preferable  right  to  the  use 
of  the  water,  for  the  purposes  of  naviga- 
tion, and  a  right  to  make  and  keep  a  lock  in 
the  dam,  (not  to  prostrate  it,)  without  com- 
pensation to  the  owner. 

The  Act  of  1819.  incorporating  the  Trus- 
tees of  Slate  River,  requires  that  the 
owners  of  mills  shall  make  and  keep  up 
locks  in  their  dams,  and  have  them  properly 
attended,  at  their  own  expense,  forever, 
npon  pain  of  pecuniary  penalties,  to  be 
repeated  in  infinitum:  and  of  their  dams 
being  considered  as  public  nuisances,  and 
abated  by  the  Company  at  the  expense  of 
the  owners.  It  manifestly  impairs  their 
rights,  both  in  respect  to  t)ie  keeping  up 
of  their  dams,  and  the  use  of  the  water  for 
working  their  mills,  in  preference  of  the 
public  right  to  use  the  channel  and  water 
of  the  stream,  for  the  purposes  of  naviga- 
tion. 

The  last  enquiry,  therefore,  presented  by 
this  cause,  is,  whether  the  Court  has  a 
legal  authority  to  declare  so  much  of  the 
Act  of  1819,  as  impairs  the   private   rights 


of  the  Appellants  without  compensation,  to 
be  void,  as  being  in  violation  of  the  Con- 
stitution of  our  own  State,  or  that  of  the 
United  States. 

A  very  liberal  construction  has  been 
given  to  the  clause  of  the  Constitution  of 
the  United  States,  which  prohibits  any 
State  to  pass  any  Law  impairing  the  obli- 
gation of  contracts.  It  has,  however,  never 
been  extended  to  the  protection  of  private 
rights,  acquired  under  the  operation  of  the 
General  Laws  of  the  State,  and  with- 

276  out  any  consideration  *given,  beyond 
the  general  purposes  of  promoting  in- 
dividual interests  directly,  and  the  in- 
terests of  the  community  incidentally.  Nor 
do  1  think  it  can  be  justly  extended  to  the 
protection  of  rights  so  acquired. 

The  Legislature  of  the  State  is  declared 
by  our  Constitution  to  be  a  complete  Leg- 
islature, and  consequently  has  all  the 
powers  of  Sovereignty,  except  so  far  as 
they  are  limited  by  the  Constitutions  of 
Virginia  and  the  United  States.  Our  Bill 
of  Rights  is  a  part  of  our  Constitution ; 
and  the  general  principles  thereby  declared 
are  Fundamental  Laws,  except  so  far  as 
they  are  modified  by  the  Constitution  itself. 
They  limit  the  powers  of  the  Legislature, 
and  prohibit  the  passing  any  Law  violating 
those  principles.  The  first  Article  of  this 
declares:  **That  all  men  are  by  nature  free 
and  independent,  and  have  certain  inher- 
ent rights,  of  which,  when  they  enter  into 
a  state  of  society,  they  cannot  by  any  com- 
pact deprive  or  divest  their  posterity, 
namely,  the  enjoyment  of  life  and  liberty, 
with  the  means  of  acquiring  and  possessing 
property,  and  pursuing  and  obtaining  hap- 
piness and  safety."  To  deprive  a  citizen 
of  any  property  already  legally  acquired, 
without  a  fair  compensation,  deprives  him 
quoad  hoc,  of  the  means  of  possessing 
property,  and  of  the  only  means,  so  far  as 
the  Government  is  concerned,  besides  the 
security  of  his  person,  of  obtaining  hap- 
piness. Liberty  itself  consists  essentially, 
as  well  in  the  security  of  private  property, 
as  of  the  persons  of  individuals;  and  this 
security  of  private  property  is  one  of  the 
primary  objects  of  Civil  Government,  which 
our  ancestors,  in  framing  our  Constitution, 
intended  to  secure  to  themselves  and  their 
posterity,  e£fectually,  and  for  ever. 

The  Legislature,  in  passing  the  Act  of 
1819,  did  not  intend  to  invade  private 
rights,  but  proceeded,  no  doubt,  upon  the 
belief  that  the  rights  of  the  owners  of  mills 
generally,  were  subordinate  to  the  public 
right  of  navigation,  and  particularly  in 
respect  to  the  Slate  River;  a  question,  on 
which    there  may  well  be  a  difference 

277  of  opinion.     The  Constitution,  *hpw- 
ever.     declares,    that     the     I«egisla- 

tive  and  Judicial  Departments,  shall  be 
distinct  and  separate;  so  that,  neither  shall 
exercise  the  powers  properly  belonging  to 
the  other.  The  questions,  whether  the 
rights  of  the  owners  of  mills,  or  of  the  pub- 
lic, for  the  purposes  of  navigation,  are 
preferred  by  Law  generally,  or  in  any  par- 
ticular case,  are  emphatically  Judicial  in 
their  nature,  depending  on  the  effect  and 
construction  of  former  Laws ;  and,  if  upon 
a  full  and  careful  consideration,  we  con- 
scientiously differ  in  opinion    in  any    par- 


687 


6  RAKD. 


VutoiHiA  Rbpokts,  Annotatbd. 


278-280 


ticular  case  from  the  Legislature*  we  are 
bound  by  the  highest  obligations  of  datj 
to  ourselves  and  our  country,  to  pursue  our 
own  judgment. 

I  think  the  order  of  the  Chancellor  should 
be  reversed,  the  Injunction  re-instated,  and 
the  cause  remanded  to  be  further  proceeded 
in,  in  order  to  a  final  Decree. 

JUDGE  COALTER. 

Many  topics  of  great  magnitude  and  in- 
terest, as  well  to  the  Commonwealth,  as 
individuals,  have  been  presented  by  the 
argument  in  this  case,  many  of  them  re- 
quiring deep  research  and  reflection. 

Borne  down,  as  this  Court  is,  by  the 
great  mass  of  business  on  the  docket,  and 
considering  that  three-fourths,  or  more, 
of  our  time  i^  occupied  in  the  mere  drudg- 
ery of  sifting  out  and  ascertaining  mat- 
ters of  fact,  and  in  examining  matters  of 
account,  without  the  aid  of  a  Jury,  or  Mas- 
ter Commissioner  to  assist  us,  I  think,  in 
most  cases,  and  especially  in  such  as  that 
before  us,  we  ought  to  confine  ourselves  to 
the  fewest  points  of  enquiry  on  which  the 
case  can  be  safely  decided. 

The  controversy  arises  under  the  Act  of 
Assembly,  passed  the  29th  of  January,  1819, 
(Sessions  Acts  of  1818,  ch.  27,)  for  im- 
proving the  navigation  of  Slate  River.  By 
that  Act,  a  Company  is  incorporated  to 
improve  the  navigation  of  that  river;  and 
for  that  purpose,  certain  powers  are  given 
them.  At  the  passage  of  this  Act,  it 
278  was  well  *known,  as  the  fact  was, 
that  several  mills  had  been  erected  on 
that  river,  and  were  then  in  use ;  and  the  10th 
section  of  the  Act  provides,  that  the  own- 
ers of  these  mills,  and  every  of  them,  shall, 
within  six  months  after  the  navigation 
shall  have  been  completed  to  the  said  mills, 
erect  good  and  sufiQcient  locks,  and  keep 
them  in  good  repair,  &c.,  and  cause  con- 
stant attendance  to  be  given  to  them,  Ac, 
under  a  penalty  of  $20  for  every  failure, 
&c.  And  the  11th  section  provides,  that  if 
any  owner  of  a  mill  shall  refuse  or  fail  to 
build  such  locks  within  eighteen  months, 
then  the  dam  is  declared  a  nuisance,  and 
may  be  abated  and  thrown  down  at  the 
expense  of  the  owner. 

It  appears  that  the  Company,  instead  of 
beginning  below,  and  improving  the  navi- 
gation to  the  first  mill,  which  is  that  of 
the  Appellant,  and  which  would  have  covt 
but  a  small  sum,  and  then  calling  on  him 
to  build  the  locks,  and  on  failure,  proceed- 
ing to  prostrate  the  dam,  so  as  to  bring  up 
this  question,  so  important  to  themselves, 
and  the  owners  of  the  mills,  for  decision, 
before  much  expense  was  incurred;  pro- 
ceeded to  expend  considerable  sums,  to  the 
amount  of  some  four  or  five  thousand  dol- 
lars, in  improving,  the  upper  parts  of  the 
river.  This  was  an  unfortunate  course, 
should  it  be  decided  that  the  owners  of 
mills  are  not  obliged  to  build  locks;  for  in 
that  case,  this  money  must  be  lost,  unless 
the  Company  can  be  permitted,  and  will 
incur  the  expense  of  erecting  the  locks 
themselves;  and  shall  be  entitled  to  water 
enough  to  work  them. 

The  facts  proved  by  the  evidence  in  this 
record,  present  a  case  of  a  very  peculiar 
character,  as  it  regards  the  public  interest. 


apart  from  the  rights  and  interests   of  the 
individuals  who  are  before  the  Court. 

It  appears  from  the  testimony  of  about 
seventeen  witnesses,  the  greater  part  of 
whom  reside  on,  or  near  the  river,  and  who 
are  from  fifty  to  seventy  years  of  age,  that 
this  river  passes  through  a  bold  and  hilly 
country,  and  has  many  rapids  and  falls  in 
it,  some  of  considerable,  others  of  minor 
extent  and  magnitude,  which  hitherto 
279  formed,  *what  had  been  considered 
insuperable  obstructions  to  its  navi- 
gation :  that  some  tifty  years  ago  and 
upwards,  efforts  had  been  made  to  remove 
some  of  these  obstructions,  but  in  vain,  that 
after  this,  and  in  consequence  of  an  Act  of 
Assembly,  passed  about  the  year  1794, 
further  efforts  were  made  by  voluntary 
associations  of  labor,  Ac. ;  but  the  thing 
was  finally  considered  on  all  hands,  as 
impracticable,  and  was  abandoned.  From 
that  time,  until  since  the  Act  of  1819,  no 
further  efforts  had  been  made. 

It  also  appears,  that  one  Nicholas,  the 
then  proprietor  of  the  site  on  which  the 
Appellants*  mill  stands,  had  a  mill  at  that 
place,  as  early  as  the  year  1765,  which  was 
in  operation  during  the  Revolution,  and 
perhaps  for  some  time  after;  but,  that  it 
had  gone  down.  In  July,  1802,  Robert 
Nicholas,  his  son  and  devisee,  obtained  an 
Order  of  Court  to  build  a  mill  at  the  same 
place,  and  having,  in  September  of  that 
year,  conveyed  to  Charles  A.  Scott,  be 
proceeded  to  build  the  dam  and  mill,  at  an 
expense  of  nearly  $20,000 ;  and  in  1807,  told 
it  to  Cunningham  for  the*  sum  last  men- 
tioned, under  whose  heir  at  Law  the  Appel- 
lants claim. 

la  the  mean  time,  also,  and  before  the 
Act  of  1819,  four  other  mills  have  been 
erected,  at  what  expense  does  not  appear; 
but,  considering  the  height  of  their  dams, 
and  the  public  utility  which  seems  to  be 
ascribed  to  them  by  the  witnesses,  it  is  not 
presumable  that  they  can  be  worth  less  in 
the  aggregate,  than  from  $20,000  to  $25,000. 
All  these  witnesses  agree,  that  these  mills 
are  of  much  greater  utility  to  the  public, 
than  the  navigation  of  the  river;  and  that 
if  one  or  the  other  must  give  way,  the 
mills  ought  to  stand.  They  give  the  most 
conclusive  reasons  for  this  opinion ;  and, 
what  is  remarkable,  neither  the  opinion, 
nor  the  reasons  for  it,  are  contradicted  by 
a  single  witness  on  the  other  side.  Tbey 
all  concur  too,  in  the  opinion,  that  the 
owners  of  neither  of  them,  unless  indeed, 
by  possibility,  the  Appellant,  would  t>e  jus- 
tified, if  they  were  able,  t'^  advance  the 
money  in  building  the  locks  required 
280  by  *the  Act.  The  estimate  of  Mr. 
Randolph  Harrison,  the  former  Super- 
intendent of  the  James  River  Improve- 
ments, as  I  understand  him,  would  make 
the  costs  of  the  locks  necessary  to  he 
erected  at  the  Appellants'  mill,  about  $7,000. 
If  this,  or  any  thing  like  it  be  correct, 
when  we  consider  the  risque,  the  necessary 
repairs,  the  expense  of  a  lock-keeper,  and 
the  interest  of  the  money,  it  cannot  be 
supposed  that  he  would  be  so  imprudent  as 
to  encounter  this  expense;  and  the  more 
especially,  if  the  use  of  the  locks  should 
deprive  his  mill  of  the  necessary  supply  of 
water  during  the  Autumn,  a  season   of  the 
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year  so  important  to  millers.  Tbe  inevi- 
table reanlt,  aa  seems  to  be  anticipated  by 
these  witnesses,  is,  that  for  a  navigation, 
by  no  means  good,  all  these  mills,  and  all 
this  private  property,  must  be  sacrificed, 
and  the  country  left  to  suffer  for  the  want 
of  bread,  besides  being  deprived  of  a 
market,  a  very  good  one  too  as  they  state, 
for  their  grain  and  various  other  articles, 
which  is  now  found  at  those  mills.  It 
seems  too,  that  the  ponds  of  these  mills, 
being,  of  course,  made  at  the  most  consid- 
erable falls,  cover  perhaps  nearly,  if  not 
altogether,  one  half  of  the  whole  fall  of 
the  river:  although  they  cover,  compari- 
tively,  but  a  small  proportion  of  its  bed. 
The  witnesses,  in  speaking  of  those  falls, 
describe  most  of  them  as  rapid,  abounding 
in  large  rocks,  which  would  have  to  be 
blasted;  and  many  of  them,  and  amongst 
tbe  number  Mr.  Randolph  Harrison,  think, 
as  I  understand  them,  that  the  style  of 
improvement  adopted  on  the  other  parts  of 
the  river,  will  not  answer  for  these  places; 
and  especially,  that  covered  by  tbe  Appel- 
lants' mill,  and  the  one  immediately  above 
it. 

The  height  of  the  Appellants'  dam  is  about 
eighteen  feet;  that  of  the  mill  next  above 
it,  about  thirteen  feet ;  and  there  are  con- 
tiguous rapids  to  them  of  about  eleven  or 
twelve  feet ;  making  a  total  fall,  as  well  as 
I  understand  the  testimony,  of  about  forty- 
two  feet  in  about  three  miles.  If,  then, 
these  dams  ate  prostrated,  and  the  other 
kind  of  improvement  will  not  answer 
281  the  purposes  of  navigation,  'the  very 
dams  now  standing,  must  be  again 
resorted  to,  or  the  work,  to  all  useful  pur- 
poses, given  up. 

But  again.  I  collect  from  the  evidence, 
that  the  aggregate  height  of  all  the  dams 
is  above  fifty-eight  feet ;  and  that  of  the 
sluice  dams,  built  by  the  Company,  about 
fifty-seven  feet.  Thus,  if  those  dams 
stand,  and  the  locks  are  made  and  kept  up 
by  the  owners,  with  lock-keepers,  &c.,  the 
owners  of  mills  will,  at  their  expense,  over- 
come one-half,  and  much  the  most  difficult 
half,  of  the  obstructions  to  the  navigation, 
and  keep  it  up  forever,  for  the  benefit  of 
the  Company  I 

Nevertheless,  and  however  unjust  to  the 
individuals,  or  injurious  to  the  public,  it 
may  be;  and  however  truthless  the  proce- 
dure on  the  part  of  this  body  politic  towards 
those  individuals;  if  it  was  competent  for 
the  Legislature  to  pass  the  Act  of  1819,  it 
is  competent  for  them  alone  to  retract  their 
Act,  and  put  a  stop  to  the  mischief,  by 
compensating  the  Company  for  their  ex- 
penses, and  re-instating  both  the  public 
and  private  interests  where  they  were  be- 
fore the  Act  of  1819;  unless  indeed,  the 
Company  should  elect  to  make  locks,  and 
use  them  whenever  there  shall  be  water 
enough,  both  for  them  and  the  mill. 

The  question,  then,  between  these  par- 
ties, arises  on  conflicting  Acts  of  the  Leg- 
islature, under  which,  both  parties  have 
acquired  rights;  the  various  Acts  concern- 
ing mills,  on  the  one  hand,  and  the  Act  of 
1819,  above  referred  to,  on  tbe  other. 

I  will  not,  in  this  case,  consider,  or  gi^e 
any  opinion,  which  may  bear  on  the  ques- 
tion, how  far  a  mill  dam,  authorised   to  be 


built  across  a  stream  on  which  there  has 
been  ordinary  navigation  of  some  kind' or 
other,  and  where  the  Inquest  has  found 
that  no  such  navigation  is  obstructed,  or 
the  Court  has  been  careless  in  imposing 
proper  conditions,  shall  be  subject  to  the 
resumption,  at  any  time,  by  the  public,  of 
her  right  to  the  navigation.  Nor  will  I 
pass  any  opinion,  as  to  the  effect  of  the 
Act  of  1815,  in  regard  to  its  prospective 
operation      on      individual      rights; 

282  *being  satisfied,  that  it  can  in  no  way 
affect  the  rights,  whatever  they  mav 

be,  which  were  previously  acquired  by  the 
Appellant.  Nor  will  I  at  all  be  understood, 
as  having  formed  any  opinion  on  the  ques- 
tion, how  far  the  owner  of  the  bed  of  a 
stream  having  no  ordinary  navigation  on 
it,  but  which  may  hereafter  be  used  for 
the  purposes  of  navigation,  either  as  a 
feeder  of  a  canal,  or  by  dams  erected  across 
it,  shall  be  deprived,  without  compensa- 
tion, of  a  fall  and  site  for  water-works  on 
his  land,  on  the  ground,  that  before  he 
shall  have  actually  occupied  it,  as  such, 
the  public  has  occupied  it,  or  is  about  to 
occupy  it,  as  aforesaid,  for  navigation, 
whether  such  occupation  is  claimed  by  the 
public  under  the  Act  of  1815,  or  independ- 
ently of  it;  the  owner  of  this  land  having 
acquired  his  Patent  previous  to  the  Act  of 
1815.  All  these,  and  many  others,  are 
questions  of  deep  interest,  not  arising  in 
this  case,  and  not  necessary,  in  my  humble 
opinion,  to  be  decided  at  this  time. 

This  case  simply  presents  tbe  question, 
whether  the  owner  of  a  mill  can  be  thus 
disturbed,  he  having  erected  tbe  mill  under 
an  Order  of  Court,  duly  granted  in  the  year 
1802,  to  him  who  holds  under  a  Patent  of 
a  very  early  date,  granting  the  land,  not 
bounded  by  the  stream  of  water,  but  run- 
ning across  it,  so  as  to  convey  it,  water 
and  all,  so  far  as  such  a  Patent  can  convey 
the  public  right  to  the  water,  of  a  stream 
too,  on  which  there  never  was  any  ordinary 
navigation,  and  on  which,  particularly  at 
this  place,  extraordinary  navigation  can- 
not exist,  without  the  aid  of  dams  of  some 
kind,  and  perhaps  of  tbe  very  kind  of  that 
now  erected,  and  in  which  the  claim  of  the 
public  to  this  extraordinary  navigation  has 
been  asserted,  long  after  the  mill  was  so 
erected. 

Not  wishing,  in  this  case,  as  I  have  be- 
fore stated,  to  discuss  or  decide  on  the 
public  right  to  have  used  this  mill-site  for 
purposes  of  navigation,  in  exclusion  of  the 
owner  of  the  land,  had  this  actual  claim 
on  the  part  of  the  public  been  consistent 
with  the  application  of  the  owner  for 

283  "^an  Order  to  erect  his  mill,  I  may  at 
present,     and    without    prejudice    to 

that  question,  take  it  for  granted,  that  an 
assertion  of  that  public  right,  if  made  at 
that  time,  would  have  postponed  the  indi- 
vidual right;  at  least,  so  far  as  the  neces- 
sary use  of  tbe  water  itself  for  the  purposes 
of  navigation,  leaving  it  to  the  individual 
to  elect  whether  he  would  use  the  residue 
of  the  water,  not  so  necessary  to  naviga- 
tion, for  his  own  purposes. 

Be  this  as  it  may,  the  Legislature  had 
an  undoubted  right  to  abridge  or  modify 
this  public  right,  if  it  existed,  either  by 
Special    Acts,  in    each    particular  case,  or 
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by  aotne  general  provision  and  regulation ; 
especiallj  with  a  view  to  promote  tiie  pub- 
lic interest  m  any  other  way. 

In  looking,  then,  to  the  course  of  legisla- 
tion in  regard  to  mills,  we  find  them,  at  all 
times,  treated  of  as  improvements  beneficial 
to  the  public.  Their  tolls  are  regulated ; 
millers  exempted  from  other  public  serv- 
ices, &c.  &c. ;  and  the  public  right  to  the 
water  is  only  noticed,  so  far  as  regards  the 
passage  of  fish,  and  ordinary  navigation. 
The  ri($ht  to  condemn  the  lands  of  others, 
is  granted,  which  could  only  be  on  the 
ground  of  public  utility,  no  right  exist- 
ing, by  our  institutions,  to  condemn  the 
private  property  of  one  man  to  the  use  of 
another,  merely  on  the  ground  that  he  will 
make  a  better  use  of  it. 

The  Appellant's  right  to  the  use  of  this 
water,  in  exclusion  of  the  extraordinary 
navigation  authorised  by  the  Act  of  1819, 
if  it  did  not  exist  under  his  Patent,  is  un- 
doubtedly secured  to  him  under  those  Acts; 
and  even  if  there  was  any  irregularity  in 
the  form  of  the  Order  of  Court  granting 
the  leave  to  erect  the  mill  and  dam,  that 
Order  has  never  been  revised  by  a  regular 
proceeding,  and  could  not,  I  apprehend, 
be  now  reversed  here.  But  I  see  no  sub- 
stantial objection  to  it.  If  his  rights, 
thus  acquired,  are  to  be  invaded  for  public 
purposes,  it  can  only  be  done  on  the  prin- 
ciple of  making  him  compensation.  The 
use  of  the  pond,  merely  for  navigation,  I 
am  not  prepared  to  say  ought  not  to  be  oc- 
cupied by  the  public,  although  the 
284  Company  *are  saved  the  expense  of 
erecting  the  dam,  which  creates  that 
pond.  Perhaps,  this  question  cannot  be 
said  to  arise  in  this  case. 

How  far  the  erection  of  a  lock  in  the 
dam  by  the  Company,  may  injure  the  owner 
of  the  mill,  by  rendering  his  dam  less  se- 
cure, is  a  question  also,  which  does  not 
seem  to  be  in  issue;  nor  indeed,  the  right 
of  the  Company  to  use  any  water  for  their 
locks,  which  may  produce  an  injury  to  the 
mill.  But  as  to  the  latter,  it  may  not  be 
impertinent  to  say,  that  the  principles  on 
which  I  decide  this  case,  go  to  secure  the 
mill-owner  against  any  such  injury. 

I  think,  therefore,  that  the  Decree  must 
be  reversed. 

JUDGE  CABELL. 

The  question  as  to  the  nature  and  extent 
of  the  public  rights  to  the  use  of  water- 
courses, for  the  purposes  of  navigation,  is 
one  of  the  greatest  importance  to  the  com- 
munity. But  I  do  not  deem  it  at  all  neces- 
sary to  be  decided  in  this  case;  and 
therefore  I  shall  give  no  opinion  upon  it. 
Whatever  those  rights  may  be,  it  is  compe- 
tent to  the  Legislature  to  relinquish  them 
to  individuals,  in  any  mode,  and  for  any 
purpose,  that  they  may  think  proper.  I 
concur  in  the  opinion  expressed  by  the 
other  Judges,  that  whatever  rights  may 
have  belonged  to  the  public,  in  relation  to. 
the  navigation  of  Slate  River,  at  the  site 
of  the  Appellant's  mill-dam,  were  relin- 
quished by  the  Order  of  Buckingham  Court, 
establishing  that  mill.  And  that  the  rights 
acquired  under  that  Order,  by  the  owners 
of  the  mill,  cannot  be    invaded,    even    for 


public  purposes,    without   just   cotcpensa- 
tion. 

I  concur  in  reversing  the  Decree  of  the 
Chancellor,  and  re-instating  the  Injunc- 
tion. 


285      »Jchn    CUytor,   Sheriff   of   Bedford, 
V.  Mark  Anthony. 

March.  1828. 
Deeds  of  Trust*-  iBpeachmeat— Matter  Bx  Poet  Fecte.t 

—If  a  Deed  of  Trust  be  fairly  executed  to  secure 
a  just  debt,  it  cannot  be  impeached  for  fraud,  for 
any  matter  or  ex  post  facto. 

Same— 5ale  under -Effectae  toQnuitore  Creditert.- 
If  a  Deed  of  Trust  be  fair,  and  the  sale  under  it 
be  fair  also,  the  Sheriff  who  levies  an  ExecaUoD 
(issued  against  the  flroods  and  chattels  of  the 
debtor  in  the  Deed,)  on  the  property  so  fairly 
sold,  and  in  the  possession  of  the  purchaser.  Is  a 
trespasser,  and  in  action  will  lie  asrainst  him. 

Same*— Freuduleat  Sole  under— Effect  as  to  Oraatert 
aod  Creditors.— And  if  the  sale  be  fraudulent,  (so 
as  to  render  the  sale  void  as  l)etween  the  par- 
chaser,  or  cestuy  qui  trust,  and  the  creditors  of 
the  oriiTinal  debtor.)  yet  the  Deed  beinr  ^ood.  It 
still  operates  to  shield  the  property  (conveyed  for 
the  benefit  of  the  cestuy  qui  trust)  from  the  Exe- 
cution of  the  creditors  of  the  original  debtor:  In 
other  words,  it  operates  as  effectually  to  prevent 
an  Execution  from  being  levied  on  the  property 
as  if  there  had  been  no  sale. 

5aaie— Security  for  Debt— Surplus  RighU  of  Orsat- 
or's  and  Creditors  In.t-If  A.  makes  a  fair  Deed  of 
Trust  to  secure  the  payment  of  a  just  debt  to  B. 
the  property  conveyed  is  first  liable  to  pay  the 
debtof  B.:  and  if  any  surplus  remains  after  pay- 
ing that  de'^t.  and  executing  the  trust,  that  sur- 
plus is  a  fund  to  which  the  creditors  of  A.  have  a 
right  to  resort,  but  it  cannot  be  reached  by  Exe- 
cution before  a  sale  under  the  Deed:  because  it 
is  an  equiuble  and  contingent  interest. 

Evidence— Declarations  of  Confederate.— If  two  per- 
sons combine  to  effect  a  given  object,  in  an  action 
ag^ainst  one  of  the  confederates,  the  declaratloan 
of  the  other,  who  is  not  a  party  to  the  suit,  may 
be  iTiven  in  evidence  as  a  part  of  the  res  gesta. 
By  two  Judges.  (Carr  andGBBSN.) 

Same— Admits! bliitv  Dependent  on  Preliminary  Pactif 
—How  Admissibility  Determined.— When  a  question 
occurs  before  a  Court  of  Law.  whether  certain 
evidence  is  competent  or  not,  the  determiUAUoa 
of  which  depends  on  certain  preliminary  facts. 


•Deeds  of  Trust-See  monographic  noU  on  "Deeds 
of  Trust"  appended  to  C^dwallader  v.  Mason. 
Wythe  188. 

tSame-lmpeachment— Matters  Bz   Post   Pacte.-A 

conveyance  not  fraudulent  in  Its  inception  cannot 
become  so  by  matters  subsequent,  for  the  statute 
requires  that  the  act  should  be  done  with  a  crimi- 
nal intent:  still,  if  it  be  afterwards  employed  for  a 
fraudulent  purpose,  a  court  of  equity  will  Interpoae 
to  prevent  such  use  of  it.  Harden  v.  Wa«mer.  2S  W. 
Va.  305,  citing  the  principal  case  to  the  point. 

tSame- Equity  of  Redemption- Bxecatlon.— The 
equitable  and  contingent  interest  remalnlnff  In  the 
grantor  of  a  deed  of  trust  to  secure  creditors  can- 
not be  reached  by  execution.  Allen.  J..  In  Shep- 
pards  V.  Turpln.  8  Oratt.  404.  citinff  the  prindptl 
case  to  sustain  the  point-  To  the  same  effect  the 
principal  case  is  cited  in  Lewis  v.  Adams,  «  Leigh 
332. 

The  principal  case  is  also  cited  in  Fisher  v. 
Vanmeter.  0  Leigh  28. 

Evidence  —  Confession  of  Confederate.  —  Where  a 
fraud  and  combination  is  proved  between  two  per- 
sons, the  confessions  of  one  are  evidence  against 
the  other.  Dade  v.  Madison,  5  Lei^h  406,  citing 
principal  case. 

SEvldence- Admissibility  Dependent  on  Prellmloery 
Pacts- How  Admissibility  Determlned.->As  It  is  the 
province  of  the  jury  to  consider  what  degree  of 
credit  ought  to  be  given  to  evidence,  so  It  is  for  the 
court  alone  to  determine,  whether  a  witness  li 
competent,  or  the  evidence  is  admissible.  Whether 
there  is  any  evidence  is  a  question  for  the  Judge: 
whether  it  is  sufficient  is  for  the  jury.  And  what- 
ever antecedent  facts  are  necessary  to  be  ascer- 
tained, for  the  purpose  of  deciding  the  question  of 
competency,  as  for  example,  whether  a  child 
understands  the  nature  of  an  oath,  or  whether  the 
confession  of  a  prisoner  was  voluntary,  or  whether 
declarations  offered  in  evidence  as  dying:  declara- 
tions, were  made  under  the  Immediate  apprehen- 
sion of  death:  these  and  other  facts  of  the  same 
kind,  are  to  be  determined  by  the  conrt,  and  not  by 
the  jury.    Vaas  v.  Com..  8  Lelffh  794.  qnotliic  these 
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tbose  preliminary  facts  most  be  decided  by  the 
CourL  TbU8.  whether  the  declarations  of  a  con- 
federate be  competent,  depends  on  the  previous 
fact  of  a  combination,  or  confederacy  between 
the  witness  and  the  party,  and  the  Coart  must 
decile  that  fact,  to  enable  it  to  judsre  whether  the 
evidence  be  admissible  or  not.  By  the  same 
Judg^es. 
Conveyance  of  Personalty— Possession  Retainod  by 
Orantor- Effect.— The  question,  whether,  in  case 
of  an  absolute  Deed  for  personal  property,  and 
tbe  possession  remaininir  with  tbe  irrantor.  such 
inconsistent  posHession  be  fraudulent  per  se. 
Investigated  by  Gbkbm  3. 

Mark  Anthoay,  brought  Treapass  in  the 
Superior  Court  of  Bedford,  against  John 
Clajrtor,  Sheriff  of  Bedford,  for  taking  and 
carrying  away,  and  selling,  by  colour  of 
his  office,  a  slave  of  the  name  of  Patrick, 
tbe  property  of  ihe  Plaintiff. 

One  William  Trigg,  had,  by  Deed  of 
Trust  dated  16th  May,  1810,  conveyed 
to  Thomas  Norvell  and  William 
286  ^Mitchell,  as  Trustees,  a  number  of 
slaves,  and  amongst  others,  the 
slave  Patrick,  in  the  Declaration  men- 
tione<1,  to  secure  the  payment  of  a  large 
sum  of  money  to  James  C.  Anthony.  The 
Deed  authorized  the  Trustees  jointly  to 
make  the  sale  on  default  of  payment,  at 
the  request  of  the  creditor. 

At  the  trial,  on  the  general  issue  the 
Defendant  filing  a  Bill  of  Exceptions  to 
the  opinion  of  the  Court,  stating,  that  the 
Plaintiff  gave  in  evidence  the  Deposition 
of  William  Mitchell,  who  proved,  that  he 
alone,  at  the  request  of  the  creditor,  James 
C.  Anthony,  and  by  authority  of  Trigg, 
the  debtor,  advertised  and  sold  twelve  of 
the  negroes  in  the  Deed  mentioned,  on  the 
23d  May,  1812;  that  Patrick  was  one  of 
them,  who    was    sold   for  $253  50,  to  Mark 

words,  cites  1  Phil.  L.  Ev.  18.  (Edi.  1816) :  Claytor  «• 
Anthony^  6  Rand.  209;  Cbany  v.  Saunders.  8  Munf.  51- 
To  tbe  same  point  the  prioclpal  case  is  cited  in 
Snooks  V.  Wm^eld.  63  W.  Va.  441.44  S.  E.  Hep.  280. 

See  further,  monosraphic  note  on  "Evidence" 
appended  to  Lee  v.  Tapscott.  2  Wash.  276. 

Cooveyanceof  Personalty— Retention  of  Possession 
by  Orantor— Prsod  Per  Se.— On  this  subject,  see/oo^- 
w>te  to  Davis  v.  Turner,  4  Qratt.  422:  monog^raphic 
note  on  "Fraudulent  and  Voluntary  Conveyances'" 
appended  to  Cochran  t.  Paris.  11  Gratt.  848. 

The  principal  case  is  cited  on  this  subject  in  Davis 
▼.  Turner.  4  Gratt  4R1. 

Sane -Sane  —  Effect  Where  Possession  Cban^es 
before  Rights  of  Creditors  Attach. -in  Sydnor  v. 
Oee.  4  LclGTh  585.  the  last  headnote  is  to  the  effect 
that,  if  an  absolute  sale  of  chattels,  fair  in  itself, 
be  not  accompanied  and  followed  by  immediate 
possession,  but  possession  is  taken  by  the  vendee 
before  the  rlg^hts  of  any  creditor  of  tbe  vendor 
attaches,  the  sale  is  (rood  against  the  vendor's  cred- 
itors. In  this  case  Tucker.  P..  savs  (p.  54») :  "Ac- 
oirdinff  to  the  view  I  have  taken  of  the  case,  it  is 
unnecessary  to  examine  the  interesting  question, 
wbicti  has  been  so  ably  arffued.  as  to  the  effect  of 
the  subsequent  acquirement  of  possession  by  the 
vendee  upon  interveninfir  ricrhts  of  third  persons. 
This  question  has  been  touched  by  one  of  the  judges 
of  this  court  in  Claytor  v.  Anthony,  6  Rand.  805.  and 
by  another  in  Batton  v.  Glasscock.  6  Rand.  78.  and  is 
mentioned  and  waived,  in  the  recent  case  of  Shields 
V.  Anderson.  8  Leigh  786.  7.  But  It  may  not  be 
am  IMS  to  say.  that  it  is  strongly  my  impression,  that 
the  failure  to  deliver  possession  where  there  is  no 
real  fraud  intended,  does  not  attach  fraud  to  the 
transaction  forever:  and  that  a  subsequent  de- 
livery win  make  It  valid  and  effectual,  against  all 
•creditors,  whose  debts  are  contracted,  and  all  pur- 
chasers whose  bargains  are  made  after  such  sub- 
sequent delivery.  The  taking  possession  will  at 
least  makelit  the  same  thing  as  if  the  deed  was  then 
made.  See  the  remarks  of  Batlet.  J.,  in  Jones 
V.  Dwyer.  15  East  Y7. 8.  Farther  than  this  I  am  not 
disposed  at  this  time  to  go:  but  shall  be  free  to 
re-examine  the  question  in  other  aspects,  whenever 
It  shall  again  arise." 

To  the  same  effect  the  principal  case  is  dted  in 
Shields  V.  Anderson.  8  Leigh  787. 


Anthony,  the  Plainti£f,  and  that  the  Da* 
ponent  executed  a  Bill  of  Sale  for  him : 
and  that  the  whole  aale  amounted  to 
$2,757  50;  of  which  $2,650  29,  were  paid  to 
J.  C.  Anthony's  order  in  favor  of  Mark 
Anthony,  and  $.S  50  reserved  for  expenses 
of  the  trust;  that  the  amount  due  under  the 
Trust  Deed  was  $2,655  79;  which  debt  was 
acknowledged  by  Trigg^,  on  the  day  of 
sale,  to  be  justly  due  to  James  C.  Anthony. 
On  his  cross-examination,  he  said  that 
Mark  Anthony  paid  no  money,  but  the 
creditor,  James  C.  Anthony,  directed  the 
proceeds  of  sale  to  be  paid  over  to  him : 
that  he  had  heard  Mark  Anthony  say,  that 
he  had  remitted  a  large  sum  of  money  to  J. 
C.  Anthony,  by  mail,  but  heard  nothing 
from  the  said  James,  on  the  subject.  Be- 
ing asked  whether  he  knew  any  thing  in 
relation  to  the  payment,  previous  to  the 
sale  made  by  him,  of  the  debt  due  by  W. 
^T^^KZ  to  J.  C.  Anthony,  by  means  of 
money  got  from  Charles  Clay,  he  said  he 
knew  of  no  payiLent  made  by  W.  Trigg 
to  J.  C.  Anthony,  before  the  sale,  but 
recollects,  that  a  few  days  before  he  was 
informed  of  the  remittance  aforesaid,  he 
saw  a  large  sum  in  Bank  notes,  which 
seemed  to  be  passing  from  C.  Clay  to  Mark 
Anthony,  and  he  thinks  the  latter  informed 
him  that  he  received  the  remittance  before 

mentioned  from  C.  Clay. 
287         *The    Bill   of    Exceptions    further 

states  the  evidence  of  James  Austin, 
who  proves,  that  in  the  year  1811,  before 
the  sale  under  the  Deed  of  Trust,  the 
Plaintiff  and  Trigg,  obtained  two  bonds 
from  the  said  J.  Austin  and  John  Anthony, 
executed  to  the  Plaintiff,  for  the  purpose 
of  disposing  of  them,  to  relieve  the  negroes 
of  Trigg,  from  the  Deed  of  Trust,  and  that 
the  Plaintiff  and  Trigg,  to  indemnify  the 
said  Austin  and  John  Anthony,  from  the 
said  bonds,  executed  a  Deed  of  Trust,  bear- 
ing date  26th  August,  1811,  conveying 
sundry  slaves  of  Trigg's,  amongst  whom 
was  Patrick,  and  a  tract  of  land  and  sundry 
slaves  of  Mark  Anthony's.  It  states  that 
it  appeared  in  evidence,  that  a  large  sum 
of  money  was  raised  by  the  sale  of  the 
bonds,  but  how  much  did  not  appear,  nor 
that  it  was  applied  to  the  discharge  of  the 
debt  due  under  the  Deed  of  Trust ;  but  that 
Mark  Anthony  made  considerable  advances 
to  James  C.  Anthony,  about  this  time,  he 
being  much  indebted  in  him :  it  appeared 
also,  that  the  Plaintiff  afterwards  dis- 
charged the  said 'bonds  himself. 

It  further  appeared,  that  after  sale  by 
Mitchell,  under  the  Deed  of  Trust,  the 
negroes  were  returned  to  the  plantation  on 
which  Trigg  lived,  being  a  plantation 
which  the  Plaintiff  had  rented  that  year 
from  another  person,  and  it  did  not  appear 
during  that  year  that  the  said  Anthony  at 
all  interfered  with  the  management  of  the 
said  negroes,  but  it  was  proved,  that  the 
Plaintiff  rented  the  land  on  which  Trigg 
lived  for  the  years  1811-12  and  13,  and  in 
the  latter  year  the  Plaintiff  employed  an 
overseer  for  the  estate  en  which  said  Trigg 
lived,  and  placed  under  him  the  slaves  sold 
under  the  Deed  of  Trust,  none  of  whom 
were  subject  to  the  control  of  said  Trigg, 
but  were  entirely  subject  to  the  Plaintiff 
and   his   overseer,    from  whose  possessioo 
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the  negro  in  question  waa  taken  by  the 
Defendant. 

It  also  appeared,  that  said  Trigg  contin- 
ued to  live  upon  the  land  aforesaid,  and 
used  some  corn,  the  product  thereof,  for  the 
support  of  his  family,  though  this  was 
against  the  consent  of  the  Plaintiff,  and 
his  overseer. 

288  *The  slave  in  the  Declaration  men- 
tioned,   after   being    sold   under  the 

Deed  of  Trust,  was  sold  by  the  Defendant, 
acting  as  Sheriff,  as  the  property  of  Trigg, 
under  an  Execution  sued  out  against  him, 
in  behalf  of  one  Creery. 

It  further  appeared,  that  Trigg  was  much 
in  debt,  and  the  brother-in-law  of  the 
Plaintiff. 

This  being  the  state  of  the  facts,  the 
Defendant  introduced  Mr.  Leftwich,  to 
prove  that  he  attended  the  sale  under  the 
Deed  of  Trust,  with  the  intent  of  purchas- 
ing one  of  the  slaves  included  in  the  said 
Deed;  '^that  he  was  taken  out  by  Trigg, 
who  requested  the  witness  not  to  bid  for 
the  slaves,  the  said  Trigg  stating  that  the 
Plaintiff  was  to  buy  the  property  for  him 
the  said  Trigg.'*  This  evidence  was  ob- 
jected to,  and  the  Court  sustained  the  ob- 
jection, unless  it  could  be  shewn  that  the 
Plaintiff  was  privy  to  Trigg's  statement, 
or  in  other  manner  assented  to  it,  and  the 
evidence  was  not  heard.  The  Defendant 
therefore  excepted. 

The  second  Bill  of  Exceptions  stated, 
that  after  the  introduction  of  the  evidence 
set  forth  in  the  first  Bill,  the  Counsel  for 
the  Defendant  contended  before  the  Jury, 
that  if  they  should  be  satisfied  from  the 
evidence,  that  the  slave  in  the  Proceedings 
mentioned,  was  permitted  by  the  Plaintiff 
to  remain  in  the  possession  of  Trigg,  after 
the  sale  by  the  Trustee,  as  before  set  forth, 
such  possession  on  the  part  of  Trigg, 
was  per  se  fraudulent,  and  that  during  such 
possession  the  said  slave  was  liable  to  the 
creditors  of  the  said  Trigg;  but  the  Court 
stopped  the  Counsel,  apd  instructed  the 
Jury,  that  if  the  sale  of  the  said  slave  had 
been  made  by  the  said  Trigg,  to  the  said 
Anthony,  and  Trigg  had  afterwards  been 
permitted  by  said  Anthony  to  remain  in 
possession  of  the  slave,  it  would  have  been 
fraudulent  per  se,  and  would  have  sub- 
jected said  slave  to  the  creditors  of  Trigg: 
but  that  if  the  Jury  should  he  satisfied 
from  the  evidence  that  the  said  slave  was 
sold  by  the  Trustee,  and  possession  thereof 
delivered  to  the  Plaintiff,  and  a  Deed 
therefor  made  by  the  Trustee  to  the  said 
Anthony,  and  that  afterwards  posses- 
sion of  said  slave  was    permitted  by 

289  *the  said  Anthony  to  be  with  the  said 
Trigg,  during  part  of  the  year  1812, 

such  possession  on  the  part  of  said  Trigg, 
was  not  per  se  fraudulent,  so  as  to  subject 
naid  slave  to  the  creditors  of  Trigg,  in  the 
year  1813,  when  the  Plaintiff  had  the  actual 
possession  of  the  slave  in  question :  if  the 
Jury  shall  be  satisfied  by  the  evidence, 
that  the  Plaintiff  had  the  actual  possession 
at  the  time  when  the  trespass  complained 
of  is  alleged  to  have  been  committed :  And 
the  Court  further  said,  that  it  did  not  con- 
sider such  possession  of  Trigg,  in  1812,  to 
be  fraudulent  per  se,  so  as  to  subject  said 
slave  to  the  demand  of   Trigg's   creditors. 


by  Execution,  even  if  the  Execution  had 
been  levied  in  1812,  which  was  not  this 
case ;  but  the  Jury  might  consider  Trifrg's 
possession  in  1812,  as  a  circumstance  of 
fraud  in  this  case.  To  which  opinions  and 
instruction,  the  Defendant  excepted,  and 
appealed  to  this  Court. 

Johnson,  for  the  Appellant. 

Stanard,  for  the  Appellee. 

March  29.     The   Judges   delivered   their 
opinions.* 

JUDGE  CARR. 

This  case  comes  up  on  two  Exceptions 
taken  to  Opinions  of  the  Court  below. 
William  Trigg,  being  indebted  to  James 
C.  Anthony  between  two  and  three  thou- 
sand dollars,  executed  to  him  a  Deed  of  Trust 
on  twelve  negroes  as  a  security  for  the  debt: 
an  advertisement  and  sale  took  place  under 
the  Deed  of  trust;  and  Mark  Anthonys 
brother  of  James  and  brother-in-law  of 
Trigg,  became  the  purchaser  of  all  the 
slaves  for  the  sum  of  S2,747  50,  overgoing 
the  debt  and  interest  due  on  the  Deed 
$97  21.  The  Trustee  executed  a  Bill  of 
Sale  to  the  purchaser,  and  the  slaves  were 
returned  to  the  possession  of  Trigg, 
290  who  lived  *on  a  tract  of  land  then 
rented  br  the  purchaser.  The  sale 
took  place  May  23d,  1812,  and  the  slaves 
remained  with  Trigg  for  the  rest  of  the 
year.  In  the  beginning  nf  the  next  year, 
they  were  taken  by  Anthony  from  the  pos- 
session of  Trigg,  and  placed  under  his  own 
overseer ;  still,  however,  on  the  same  plan- 
tation where  they  had  lived  the  last  year, 
which  Anthony  had  again  rented,  and  on 
which  Trigg  continued  to  reside.  On  the 
28th  of  January,  1813,  an  Execution  issued 
from  the  Office  of  Bedford  county,  in  the 
name  of  Pleasant  Creery  against  Trigg, 
and  was  levied  on  one  of  the  slaves  bought 
by  Anthony  under  the  Deed  of  Trust,  and 
then  in  possession  of  his  overseer.  The 
Sheriff  returned,  levied  and  not  time  to 
sell;  a  venditioni  issued,  and  was  returned 
satisfied.  Anthony  brought  trespais 
against  the  Sheriff  for  seizure  and  sale  of 
the  slave.  The  Defence  was  placed  on  the 
ground  of  fraud,  not  in  the  origin  of  the 
transaction,  (for,  it  seems  agreed  on  all 
hands,  that  the  Deed  was  fairly  executed  to 
secure  a  just  debt, )  but  in  the  sale  under 
the  Deed.  The  first  effort  of  the  Defend- 
ant was  to  prove,  that  for  some  time  pre- 
vious to  the  sale,  Mark  Anthony  and  Trigg 
were  united  in  a  common  design  to  protect 
the  property  of  Trigg  (who  was  deeply  in 
debt,)  from  his  creditors;  that  to  this  end, 
they  in  1811,  borrowed  of  James  Austin  and 
John  Anthony  two  bonds,  executed  by  them 
to  Mark  Anthony  for  4501.  each,  with  the 
avowed  purpose  of  raising  money  on  them, 
to  relieve  Trigg's  negroes  from  the  Deed 
to  J.  C.  Anthony;  that  to  secure  these 
bonds,  they  executed  a  Deed  of  Trust  on 
Trigg's  slaves,  (included  in  the  first  Deed,) 
and  on  several  slaves,  &c.  of  M.  Anthony; 
that  a  considerable  sum  of  money  was 
raised  on  the  bonds,  and  that  Mark  An- 
thony remitted  money  to  James  C.  An- 
thony ;  but  how  much  was  not  proved,  nor 
that  it  was  on  account  of  Triggs  debt, 
Mark    Anthony  being  also  in  debt  to  J.  C. 
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Anthony.    That  on  the  day  of   sale,  Mark 

Anthony  appeared  as  a  creditor   of  James 

C.  Anthony,  having  an  order  from  him  for 

the    whole   proceeds     of     the    sale, 

291  though  he  *was,  not  long  before,  his 
debtor.      That   though    the   Deed    of 

Trust  was  made  to  two  Trustees,  who  were 
to  act  jointly,  yet  when  only  one  appeared 
on  the  day  of  sale,  Trigg  removed  the  difiB- 
culty,  by  giving  him  a  written  power  to  pro- 
ceed alone.  These  facts  being  proved,  the 
Defendant  offered  to  examine  a  witness,  to 
prove  that  he  had  attended  with  tne  inten- 
tion of  buying  one  of  the  slaves,  but  was 
taken  out  by  Trigg,  and  requested  not  to 
bid  for  them;  for,  that  Mark  Anthony  was 
to  buy  the  property  for  him.  This  evi- 
dence being  objected  to,  the  Court  sus- 
tained the  objection,  unless  it  could  be 
shown,  that  Mark  Anthony  was  privy,  or 
in  some  way  assented,  to  Trigg's  state'- 
ment.  I  think  this  evidence  ought  to  have 
been  admitted.  It  is  laid  down  in  many 
cases,  that  **a  community  of  interest  or 
design,  will  frequently  make  the  declara- 
tions of  one,  the  declarations  of  all." 
(See  2  Stark,  on  Kvid.  44,  and  the  cases 
there  cited. )  And  this  is  not  confined  to 
contracts,  but  extends  to  trespasses,  and 
«ven  crimes  of  the  highest  grade.  (See 
Stark,  on  Evid.  47,  and  the  cases.)  In 
the  case  before  us,  the  Court  had  to  judge 
for  itself,  whether  such  a  community  ^of 
purpose,  between  Trigg  and  Anthony, 
was  proved,  as  laid  a  proper  ground  for  ad- 
mitting the  declarations  of  one,  to  be  evi- 
dence against  the  other.  I  think  there  was 
such  proof,  and  therefore,  that  the  evidence 
should  not  have  been  rejected.  There  is 
another  ground.  A  transaction  consists 
often  of  various  parts,  which,  connected 
together,  form  the  whole.  Thus,  in  the 
question  of  fraud,  you  can  hardly  ever  es- 
tablish it  by  direct  and  positive  proof. 
You  must  collect  the  acts,  circumstances 
and  declarations  of  the  parties  concerned. 
So  far  as  these  form  a  part,  and  assist  in 
giving  character  to  the  transaction,  they  are 
good  evidence.  Such  facts,  declarations, 
Ac.  are  called  part  of  the  res  gesta.  Thus, 
when  the  character  of  a  particular  act  is 
questioned,  the  declaration  of  the  party 
doing  it,  made  at  the  moment,  is  evidence 
to  explain  it.  As  in  the  case  of  bank- 
ruptcy, the  declaration  of  the  bankrupt, 
made  when  leaving  his  house,  is  evi- 

292  dence  to  explain  the  ^meaning  of  his 
absenting    himself.      On    the    same 

ground,  it  was  held  in  Lord  George  Gor- 
don's Case,  that  the  cry  of  the  mob  might 
be  received  as  part  of  the  transaction.  In 
these  cases,  the  weight  of  the  evidence 
does  not  depend  on  the  credit  of  the  wit- 
ness, bat  on  its  connection  with  the  cir- 
cumstances. ( See  2  Stark,  on  Evid.  46-7-8. ) 
In  the  case  before  us,  a  public  sale  of 
twelve  negroes  had  been  advertised  to  be 
sold  at  a  certain  place  in  the  Town  of 
Lynchburg.  This  would  naturally  collect 
people,  and  we  know  from  the  record, 
that  some  did  attend  besides  the  immediate 
parties.  Yet,  we  bear  of  no  bidder  but 
Mark  Anthony.  It  is  natural  to  ask,  how 
this  happened?  Suppose  it  could  be  proved, 
that  there  were  twenty  persons  present, 
and  that  each  of  them  had   been    requested 


by  Trigg  not  to  bid,  because  Mark  Anthony 
was  to  buy  for  him.  Would  not  this  ac- 
count for  the  fact,  and  go  far  to  give  a  char- 
acter to  the  transaction?  Look,  too,  at  the 
situation  of  Trigg.  He  was  the  owner  of 
the  slaves,  deeply  interested,  (if  the  sale 
was  real, )  in  raising  up  bidders,  and  en- 
hancing the  price  of  every  slave.  Does 
not  such  a  man  hold  an  important  station 
in  such  a  transaction?  And  are  not  his 
acts  and  declarations,  done  and  made  at 
the  moment,  during  the  progress  of  the 
sale,  a  very  material  part  of  it?  The  very 
sale  itself  would  not  have  been  made  by 
one  Trustee,  without  his  leave.  I  think 
then,  on  both  these  grounds,  the  evidence 
was  clearly  admissible.  The  second  excep- 
tion is,  on  account  of  an  instruction,  given 
by  the  Court  to  the  Jury.  That  was  to  this 
effect,  that  if  Trigg  had  individually  sold 
the  slave  to  Anthony,  and  had  afterwards 
remained  in  possession,  this  would  have 
been  fraud  per  se ;  but  that  if  the  slave  was 
sold  by  the  Trustee,  under  the  Deed,  de- 
livered by  him  to  the  purchaser  Anthony, 
and  a  Deed  made  to  him,  and  afterwards 
suffered  by  Anthony  to  remain  in  posses- 
sion of  Trigg  for  the  year  1812 :  This  was 
not  per  se  fraudulent,  **so'  as  to  subject 
said  slave  to  the  creditors  of  Trigg  in  the 
yesr  1813,  if  then,  in  the  actual  possession 

of  Anthony.** 
293         *I  do  not  consider  this   instruction 

as  raising  the  simple  question  of 
fraud  per  se,  decided  in  Edwards  v.  Har- 
ben,  and  many  other  cases;  but,  admitting 
that  doctrine  as  settled,  the  Court  consid- 
ered this  case  an  exception,  and  that  is 
the  point  for  our  consideration.  For  my 
view  of  the  general  doctrine  of  fraud  per  se, 
I  refer  to  my  opinion  in  the  case  of  Land 
V.  Jeffries,  5  Rand.  211,  with  the  single  re- 
mark in  addition,  that  I  agree  fully  to  the 
rule  of  Edwards  v.  Harben,  *'That  the  ab- 
solute transfer  of  personal  chattels  without 
a  delivery  of  possession,  is  in  Law  fraud 
per  se;'*  but,  I  add,  that  this  being  a  legal 
presumption,  is  not  aosolutely  conclusive 
as  to  fraud,  but  may  be  explained ;  and 
where  this  explanation  is  satisfactory  to 
prove  the  perfect  fairness  of  the  transac- 
tion, and  that  the  inconsistency  of  title 
and  possession  formed  no  part  of  the  origi- 
nal contract,  the  case  is  taken  out  of  the 
rule,  and  I  refer  to  2  Stark,  on  Evid. 
617-18-19-20,  and  the  cases  there,  to  show 
that  I  am  supported  in  this  position  by 
that  excellent  writer,  and  also  by  some  of 
the  ablest  Judges  who  have  sat  on  the 
English  Bench.  Passing  the  general  ques- 
tion by:  The  opinion  of  the  Court  below 
presents  two  points  interesting  and  impor- 
tant in  their  character.  1st.  Does  the  sale 
of  a  slave  by  a  Trustee  under  a  Deed  of 
Trust,  and  a  delivery  of  possession  by  him 
to  the  buyer  with  a  Bill  of  Sale,  so  change 
the  property,  that  the  buyer  may  suffer  the 
slave  to  return  to  the  possession  of  the 
former  owner,  without  danger  of  coming 
within  the  rule  of  Edwards  v.  Harben? 
2d.  If  possession  of  the  slave  do  not  ac- 
company and  follow  the  conveyance,  but 
yet  the  purchaser  takes  possession  before 
the  issuing  an  Execution  by  a  creditor  of 
the  vendor,  can  such  Execution  be  levied 
on  the  property  in  possession   of   the   pur- 
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chaser?  I  would  not  be  understood  to  give 
a  decided  opinion  on  either  of  these  points, 
because  I  think  the  cause  may  be  decided 
without  it;  but,  on  the  first,  (as  it  was 
discussed  at  che  Bar,  and  will,  I  under- 
stand, be  noticed  bj  some  of  mj  hretbern,) 
I  will  giye   my  present    impressions. 

294  In  .Kidd    v.    Rawlinson,  2    *Bos.    & 
Pull.  59,    it    is   decided,    that    if  A. 

buy  the  goods  of  B.,  sold  by  a  Sheriff  under 
an  Execution,  he  may  suffer  them  to  re- 
main in  possession  ofB.,  without  sub- 
jecting them  to  B's  creditors.  The 
circumstances  distinguishing  this  from 
Twyne's  Case,  seem,  1st.  The  publicity  of 
the  sale:  2dly.  That  the  purchaser  was  not 
a  creditor:  3d.  That  the  sale  was  not  by 
the  party  himself,  but  by  the  Sheriff.  ''The 
object  of  the  Statute  (as  is  well  obserred  by 
Starkie,  2  yol.  620,)  was  to  prevent  covinous 
and  fraudulent  sales  by  the  owner  to  the 
prejudice  of  creditors,  and  not,  as  it  seems, 
to  sales  made  by  a  third  person,  as  a 
Sheriff  under  an  Execution,  or  a  Landlord 
under  a  Distress,  without  proof  of  some 
fraud  or  collusion  on  the  part  of  the  owner, 
which  in  effect,  makes  such  a  sale-his  own 
act."  The  case  of  Guthrie  et  al.  v.  Wood, 
X  Starkie*s  Cases,  367;  2  C.  L.  R.  430;  was 
shortly  this:  Eastman  a  packer,  assigned 
the  goods  in  question  to  W.,  as  Trustee  for 
H. ;  to  secure  the  payment  of  an  annuity 
sold  by  E.  to  H:  remaining  in  possession, 
he  afterwards  assigned  his  counting-house, 
fixtures,  and  utensils  in  trade,  to  Guthrie 
and  others,  for  the  benefit  of  his  creditors. 
E.  remained  in  possession  of  the  goods,  and 
Pearson,  the  Landlord,  sent  in  a  Distress 
for  rent,  and  the  goods  in  question  were 
sbld  under  the  Distress,  and  purchased  by 
Guthrie  with  the  funds  of  the  creditors,  for 
whom  he  was  Trustee,  and  for  their  ac- 
count. The  goods  were  still  suffered  to  re- 
main in  possession  of  Eastman,  and  they 
were  seized  under  an  Execution  at  the  suit 
of  W.,  as  Trustee  for  H.,  and  Guthrie 
brought  trover  against  Wood,  to  recover 
their  value.  After  argument  by  Scarlet 
and  Spankie,  for  the  Plaintiffs.  Marryatt 
and  Comyn,  for  the  Defendant,  Lord  Ellen- 
borough  said,  **I  had  supposed  that  evidence 
would  have  been  given  of  some  collusion 
on  the  part  of  Pearson,  the  Landlord,  with 
the  Plaintiff;  but  nothing  of  this  kind  ap- 
pears. The  Plaintiffs  acquired  a  property 
in  the  goods  by  purchasing  them  at  the 
sale  under  the  Distress.  Guthrie,  as  a 
Trustee,    was    not   on    that    account 

295  precluded     from    ^becoming    a    pur- 
chaser; he    purchased    them    as    any 

other  person  might  have  done;  and  though 
he  had  taken  the  money  with  which  he 
purchased  them  from  the  strong  box  of  an- 
other, that  would  not  have  vitiated  the 
sale.  His  motive  for  buying  was,  that  the 
goods  might  not  be  removed  from  the  prem- 
ises, but  might  remain  therefor  the  benefit 
of  the  creditors,  and  he  was  quite  at  lib- 
erty, if  he  chose,  to  leave  Eastman  in  the 
possession.  The  doctrine  of  possession  ap- 
plies to  cases  of  conveyance  from  the  party 
himself.  The  Statute  of  Eliz.  does  not  ap- 
ply to  a  case  like  this,  where  the  property 
is  sold  not  by  the  party,  but  under  a  Dis- 
tress for  rent.*'  See  also,  Meggot  v.  Mills, 
1  Lord  Raym.  286;  Cole  v.  Da  vies.  Id.  724; 


Watkins  v.  Birch,  4  Taunt.  823;  Steel  t. 
Brown,  1  Taunt.  381.  These  are  most  of 
them  cases  under  Executions,  or  Distress 
warrants,  but  tbe  following  comes  nearer 
to  the  question  t>efore  us.  Leonard  v. 
Baker,  1  Mau.  &  Sel.  251 :  One  Clee,  the 
husband  of  the  Plaintiff's  mother,  assigned 
his  effects  to  Trustees  for  the  benetit  of 
creditors,  and  absconded,  leaving  his  wife 
in  possession  of  his  house,  and  goods  at 
Pershore,  and  notice  of  such  assignment 
was  advertised  in  the  newspaper,  and  the 
goods  were  afterwards  sold  by  the  Trustees, 
at  public  auction;  and  tLe  Plaintiff  pur- 
chased them  in  order  to  accommodate  his 
mother,  and  paid  for  them  at  a  fair  valua- 
tion, and  removed  some,  but  left  the  greater 
part  in  her  possession,  she  continuing  to 
reside  in  the  house,  and  take  in  lodgers  as 
before,  and  at  the  ensuing  Michaelmas,  he 
also  took  the  house  of  the  Landlord,  at  an 
advanced  rent.  In  the  December  following 
Collin's  Execution  was  levied  on  the  goods, 
when  the  Plaintiff  gave  notice  to  the 
Sheriff,  that  the  goods  were  his  property, 
under  the  appraisement  and  sale,  which  was 
the  first  time  that  Collins  was  apprised  of 
that  circumstance.  The  Plaintiff  brought 
Trover  against  the  Sheriff.  The  Judge  at 
Nisi  Prius,  left  it  to  the  Jury  to  consider: 
1st.  Whether  the  change  of  property  by  the 
assignment,  and  subsequent  sale   made   to 

the  Plaintiff,  was  notorious  at  Per- 
296      shore;  upon  *which    the    Jury  foucd 

in  the  affirmative:  And2dly.  Whether 
the  assignment  had  been  executed  with  an 
intent  to  defeat  either  the  general  body 
of  creditors,  or  any  particular  creditor: 
The  Jury  found  in  the  negative,  where- 
upon, a  verdict  was  found  for  tbe  Plaintiff. 
Jervis  moved  to  set  aside  the  verdict, 
and  enter  a  non-suit,  on  the  ground  that  it 
was  improperly  left  to  the  Jury  to  say, 
whether  the  change  of  property  was  noto- 
rious, there  being  no  evidence  of  any 
change  of  property  at  all;  inasmuch  as 
Clee's  wife  was  suffered  to  continue  in  pos- 
session of  the  goods,  after  the  assignment 
to  the  Trustees,  and  after  the  sale  to  the 
Plaintiff,  precisely  in  the  same  manner  as 
before.  The  Court  were  unanimous  against 
the  motion.  Lord  Ellenborongh  said,  *'I 
think  the  verdict  is  according  to  the  law 
and  the  facts,  as  they  appeared  to  the 
Jury.  As  to  the  point  respecting  the 
change  of  property;  what  was  done  re- 
specting it,  was  not  done  secretly,  but  the 
Trust  Deed  was  known  and  advertised  in 
the  public  papers;  and  the  sale  under  it 
was  by  public  auction.  The  Trustees,  in- 
deed, for  a  time  allow  the  wife  to  continue 
in  possession  after  the  assignment;  and  do 
not  themselves  interfere  with  the  goods  by 
removing  them,  except  on  occasion  of  the 
man's  coming  in  and  taking  away  the  saw; 
which,  however,  is  a  circumstance  in  the 
case,  although  I  do  not  much  rely  upon  it; 
but  when  the  sale  took  place,  the  Plaintiff 
removed  a  part  of  the  goods,  and  the  rest 
only  he  suffered  to  remain  with  his  mother 
for  her  accommodation.  At  all  events,  an 
effectual  change  took  place  in  September, 
when  the  house  was  re-taken  by  the  Plain- 
tiff, at  an  advanced  rent;  but  it  seems  to 
me,  there  was  a  bona  fide  change  befote 
that   time :  to  hold  otherwise    would   be  to 
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pronoance  that  a  person  could  not  make  a 
bona  fide  purchase  of  goods  in  the  posses- 
sion of  another  for  his  accommodation, 
and  for  the  purpose  of  continuing  them  in 
the  same  possession."  This  seems  to  me 
a  very  strong  case,  and  accords  with  mj 
ideas  of  sound  reason,  and  the  meaning  of 
the  Statute.  Where  a  fair,  open,  public 
sale   of  a   man's    property    is    made 

297  *by     a      third    person,    whether    as 
Sheriff,    Bailiff   or  Trustee,  it  never 

could  be  the  intention  of  the  Statute  to 
prevent  a  friend  from  buying  as  the  high- 
est bidder,  paying  his  money,  and  then 
leaving  the  property  with  the  former 
owner.  Deeds  of  Trust,  with  us,  *4ake 
effect  as  to  subsequent  purchasers  for  val- 
uable consideration,  without  notice,  and 
as  to  all  creditors,  from  the  time  when 
such  Deeds  shall  have  been  acknowledged, 
proved,  or  certified  according  to  Law,  and 
delivered  to  the  Clerk  of  the  proper  county 
to  be  recorded,"  and  this  Court  has,  in 
many  cases,  laid  it  down  that  the  Trustee 
is  the  agent  of  both  parties:  leaving, 
therefore,  the  questions  of  fraud  and  collu- 
sion to  depend  on  the  evidence,  and  to  be 
decided  by  the  Jury  in  each  particular  case, 
I  think  that  as  a  general  question  of  Law, 
we  may  pronounce,  that  a  fair  sale,  under 
a  fair  Deed  of  Trust,  does  so  change  the 
property,  that  the  purchaser  may  permit 
it  to  return  to,  and  remain  with  the  former 
owner,  without  subjecting  it  to  be  taken 
for  his  debts,  unless  it  be  suffered  to  remain 
with  him  more  than  five  years. 

I  have  thus  given  my  opinion  on  these 
questions,  taking  them  in  the  point  ot 
view  in  which  they  were  passed  upon  by 
the  Court  below,  and  discussed  at  the  Bar 
here.  But,  there  is  an  aspect  of  the  case 
which  seems  to  me  conclusive,  and  renders 
all  the  points  made,  and  the  Opinions 
given  in  the  Court  below,  immaterial  and 
irrelevant.  The  Deed  of  Trust  from  Trigg 
to  James  C.  Anthony,  seems  agreed  on  all 
hands  to  have  been  fairly  executed,  to 
secure  a  just  debt.  In  Shep.  Touch.  67; 
Gstwick  V.  Caillaud,  5  Term  Rep.  425, 
and  other  cases,  it  is  said,  *^that  the  ques- 
tion whether  a  Deed  k>e  legal  or  not,  de- 
pends on  the  intention  of  the  parties,  at 
the  time  when  it  was  executed:  and  that 
when  a  conveyance  is  not  fraudulent  at  the 
time  of  making  it,  it  shall  never  he  said 
to  be  fraudulent  for  any  matter  ex  post 
facto."  Now,  the  sale  was  either  fair, 
and  must  stand  good,  or  it  was  fraudulent 
and  void;  if  good,  the  Sheriff  of  course 
was  a  trespasser,  in  taking  the  property. 
But  how,  if  it  was  void?      Why  then 

298  it    seems   to  *me,  that   being  a  mere 
nullity,  it    leaves   the  Deed  of  Trust 

in  full  force  and  vigor.  I  do  not  mean  to 
say,  that  as  to  Trigg,  the  sale  is  a  nullity; 
for,  though  fraudulent,  it  would  be  bind- 
ing on  him:  he  could  not  be  heard  to  im- 
peach it.  But,  putting  the  sale  out  of  the 
way  of  creditors,  would  not  the  Deed  of 
Trust  still  operate  to  shield  the  property 
from  their  Executions?  That  property  is 
fast  bound  for  the  debt  of  James  C.  An- 
thony. If,  after  a  fair  application  of  it  to 
that  debt,  any  surplus  should  remain,  this 
would  be  a  fund  to  which  the  creditors  of 
Trigg  ought  to  have  resort,  and  could  have 


resort:  but  it  cannot  be  reached  by  Execu- 
tion, for  it  is  an  equitable  and  contingent 
interest. 

I  think,  therefore,  that  whether  the  sale 
were  good  or  bad,  the  slave  was  not  liable 
to  Execution,  and  the  Sheriff  was  a  tres- 
passer; that,  in  this  point  of  view,  the 
Opinions  of  the  Court  furnish  no  ground 
for  reversing  the  Judgment,  and  that  it 
must  be  affirmed. 

JUDGE  GREEN. 

The  Appellee  brought  this  action  against 
the  Appellant,  a  Sheriff,  who  levied  an 
Execution  against  Trigg  on,  and  sold,  a 
slave,  which  the  Plaintiff  alleges  belongs 
to  him.  The  Plaintiff  claimed  the  slave, 
as  a  purchaser  of  that  and  other  slaves 
from  a  Trustee  to  whom  Trigg,  the  brother- 
in-law  of  the  Appellee,  had  conveyed 
them,  for  securing  a  debt  to  James  C. 
Anthony,  a  brother  of  the  Appellee.  The 
slave  conveyed,  had  remained  until  the 
day  of  sale  in  the  possession  of  Trigg, 
who  lived  on  a  tract  of  land  rented  by  the 
Appellee.  At  the  sale  on  the  21st  May, 
1812,  the  Appellee  purchased  all  the  slaves 
embraced  in  the  Deed  of  Trust,  at  a  sum  a 
little  short  of  the  amount  of  the  debt  for 
which  they  were  pledged,  but  paid  no 
money;  James  C.  Anthony  having  given 
an  order,  directing  the  money  to  be  paid  to 
the  Appellee.  After  the  sale,  the  slaves 
returned  to.  the  possession  of  Trigg,  who 
kept  them  in  hi?  possession  until  the 
299  end  of  the  year  1812.  when  they  'were 
put  under  an  overseer,  employed  by 
the  Appellee  to  manage  the  plantation  on 
which  Trigg  resi'led.  and  still  continued 
to  reside,  when  the  Sheriff  levied  the  Ex- 
ecution on  the  slave  in  question,  it  being 
the  same  plantation  before  rented  by  the 
Appellee,  and  which  he  had  rented  for  the 
year  1813.  The  negro  was  taken  by  the 
Sheriff  from  the  possession  of  the  overseer 
early  in  1813,  but  it  does  not  appear  when 
the  Execution  was  issued,  or  delivered  to 
the  Sheriff,  or  levied.  The  Appellee  had 
procured,  before  the  sale  by  the  Trustee, 
the  bond  of  another  person,  for  the  avowed 
purpose  of  raising  money  to  pay  Trigg's 
debt  to  James  C.  Anthony;  and  he  and 
Trigg  gave  a  Deed  of  Trust  upon  the  slaves 
of  Trigg  embraced  in  the  former  Deed  of 
Trust,  and  upon  some  of  the  Appellee's 
property,  to  indemrify  the  person  who 
had  given  his  bond  to  the  Appellee.  Money 
was  raised  upon  this  bond,  to  what  amount 
does  not  appear,  and  money  was  remitted 
by  the  Appellee  to  James  C.  Anthony,  but 
to  what  amount  does  not  appear,  he  being 
also  indebted  to  James  C.  Anthony.  All 
this  was  dope  before  the  sale  by  the  Trus- 
tee. The  Appellee  paid  the  amount  of  the 
bond  which  he  had  borrowed,  to  the  holder. 
On  the  day  of  sale  under  the  Deed  of  Trust, 
one  only  of  two  joint  Trustees  named  in 
the  Deed  being  present,  Trigg  gave  his 
consent  in  writing,  that  the  single  Trustee 
should  make  the  sale,  in  the  absence  of  the 
other.  Evidence  was  given  of  this  fact, 
and  that  Trigg  was  much  in  debt.  The  De- 
fendant offered  to  prove  by  a  witness,  that 
he  attended  the  sale  under  the  Deed  of 
Trust,  in  tending  to  purchase  some  of  the 
negroes,  but  was  prevented  from  bidding 
by  Trigg's  telling  him,  that   the   Plaintiff 
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was  parchasiag  them  for  him.  This  evi- 
deace  was  rejected  by  the  Court  as  inad- 
missible, to  which  the  Defendant  excepted. 
Whenever  the  question,  whether  any  evi- 
dence offered  is,  or  is  not  admissible,  de- 
pends on  other  facts  already  proved,  the 
Court,  whose  province  it  is  to  decide  the 
question  as  to  its  admissibility,  must 
of    necessity    judge    and     determine 

300  *the  effect  of  the  evidence  ordered  to 
prove  the  fact  upon  which  that  ques- 
tion depends. 

In  this  case,  I  think  it  clear  that  the 
Appellee  and  Ttigg  acted  in  concert  for 
the  purpose  of  erecting  a  common  object. 
Whether  the  fair  and  honest  object  of  dis- 
posing of  the  trust  property,  for  the  pur- 
pose of  satisfying  his  debt  to  James  C. 
Anthony,  and  consequently,  to  deprive 
Trigg  of  all  interest  in  the  property  dis- 
posed of  for  that  purpose ;  or,  under  colour 
of  a  sale,  to  defeat  the  just  claim  of 
Trigg's  creditors,  to  have  satisfaction  of 
tbeir  debts  out  of  the  surplus  of  the  trust 
property,  after  a  fair  disposition  of  so 
much  of  it  as  might  be  necessary  to  satisfy 
the  debt  for  which  it  was  pledged,  by  pro- 
curing a  feigned  sale  of  the  whole  for  the 
amount  of  the  debt,  and  securing  the  whole 
of  it  to  the  use  of  Trigg,  subject  only  as 
before,  to  the  payment  of  the  original  debt, 
or  so  much  of  it  as  was  really  due,  thus 
really  preserving,  whiUt  apparently  extin- 
guishing, Trigg's  interest  in  the  property. 
These  were  questions  for  the  Jury,  to  be 
determined  upon  the  weight  they  might 
give  to  the  facts,  if  they  were  proved  to 
their  satisfaction,  nimely,  the  pecuniary 
embarrittsments  of  Trigg,  the  connection 
of  the  parties  concerned,  the  promotion  of 
the  sale  by  the  voluntary  act  of  Trigg, 
which  resulted  apparently  in  the  total  loss 
of  all  his  interest  in  the  property,  whilst 
he  still  continued  to  enjoy  it,  and  that  no 
money  was  paid  on  the  sale;  and  upon  the 
fact,  if  the  evidence  offered  to  prove  it 
was  admissible,  and  credited,  that  he  in- 
terposed to  prevent  the  property  from  sell- 
ing for  a  better  price.  In  order  to  determine 
whether  this  evidence  was  or  was  not  ad- 
missible, it  devolved  on  the  Court  to  deter- 
mine, for  itself,  not  for  the  Jury,  whether 
the  other  facts  were  sufficiently  proved, 
and  whether  these  facts  were  prima  facie 
sufficient  proof,  that  the  parties  had  com- 
bined to  effect  the  fraudulent  design  of  de- 
feating the  rights  of  Trigg's  creditors  in 
the  manner  above  stated.  And  if  so,  then 
the  proof  of  Trigg's  interposition  to  pre- 
vent a  real  sale  to  a  stranger  to  these 

301  contrivances,  was  admissible  *evi- 
dence  against  the  Appellee,  not  be- 
cause it  was  necessary,  in  order  to  satisfy 
the  Court  as  to  the  fraudulent  design  of 
the  transaction,  of  which  the  Jury  was 
finally  to  judge,  but  as  fit  evidence  to  be 
considered  by  the  Jury,  in  forming  their 
judgment  upon  the  whole  case.  Nor  is 
this  an  improper  interference,  on  the  part 
of  the  Court,  with  the  province  of  the  Jury, 
but  the  necessary  effect  of  the  constitution 
of  our  Judicial  Tribunals,  consisting  of 
Courts  and  Juries.  It  is  well  Fettled,  that 
in  the  case  of  several  combining  for  an 
illegal  purpose,  the  acts  and  declarations 
of  each  in  respect  to    the   common    object, 


are  evidence  against  the  others;  yet,  before 
such  evidence  can  be  admitted,  the  Court 
must  decide  for  itself,  that  there  is  suffi- 
cient evidence  prima  facie,  to  prove  such 
a  combination,  which  the  Jury  may  never- 
theless negative.  2  Stark,  on  Bvid.  44,  47: 
Rex  V.  Inhabitants  of  Hardwick,  11  East. 
584;  Rex  v.  Stone,  6  Term  Rep.  527; 
Phillips*  Law  of  Ev.  71-2-3. 

If  it  were  otherwise  relevant  to  the  issne, 
this  evidence  ought,  I  think,  to  have  been 
admitted,  not  to  prove  that  in  truth  the 
purchase  was  made  for  Trigg,  but  as  proof 
of  his  act,  tending  to  prevent  a  competition 
in  the  sale,  from  which  the  fraudulent  in- 
tent aforesaid  might  be  inferred. 

The  enquiry  as  to  the  propriety  of  the 
instruction  given  by  the  Court,  presents 
the  question,  as  to  the  doctrine  of  fraud 
per  se,  a  few  years  since  thought  to  be 
conclusively  settled  by  an  uniform  course 
of  decisions  in  England,  and  in  the  Su- 
preme Court  of  the  U.  S.,  and  now  thought 
(as  seems  to  me  without  good  reason,)  to 
be  entirely  unsettled  and  doubtful.  This 
doctrine  is  deeply  founded  in  the  early 
principles  of  the  Common  Law,  and  de- 
clared and  enforced  by  many  ancient  Stat- 
utes. It  proceeds  on  the  ground,  that  a 
possession  and  use  of  the  property  pro- 
fessedly transferred  to  another,  inconsistent 
with  the  professed  object  of  the  transac- 
tion, is  conclusive  proof  of  a  secret  trost 
for  the  original  owner,  and  therefore 
fraudulent  as  to  his   creditors,  and    liable 

to  their  Executicns. 
302  *As  early  as  the  Ist  of  Rich.  3, 
provisions  were  made  by  a  Statute 
intended  to  protect  purchasers  against 
secret  Uses,  now  called  Trusts.  This  was 
effected  by  declaring  that  the  conveyance 
of  the  cestui  qui  trust,  whether  the  use 
were  secret  or  open,  should  pass  the  legal 
title  as  against  the  Feoffee  to  the  use,  and 
all  claiming  under  him,  subsequent  to  the 
disposition  of  the  property  by  the  cestai 
qui  use. 

The  Statute  of  3  Hen.  7,  ch.  4,  enacts, 
that  *'all  Deeds  of  Gift  of  goods  and  chat- 
tels, made  in  trust  to  the  use  of  the  grantor, 
to  defraud  creditors,  shall  be  void."  13 
Vin.  Abr.  517,  pi.  I.  The  Statute  of  50 
Edward  3,  ch.  6,  provided,  that  **  fraudu- 
lent assurances  of  lands,  or  goods,  to  de- 
ceive creditors,  shall  be  void,  and  tbey 
may  have  Execution  thereof,  as  if  no  such 
gift  had  been  made."  This  Statute  was  the 
first  in  order,  and  applied  only  to  debtors 
who  fled  to  Sanctuaries.  That  of  Rich.  3, 
applied  only  to  land,  and  chattels  real, 
conveyed  to  the  use  of  the  grantor,  and 
that  of  Hen.  7,  only  to  the  case  of  goods 
and  chattels  conveyed  by  the  grantor,  in 
trust  for  himself.  These  Statutes  applying 
only  to  particular  cases,  the  13th  of  Eliza- 
beth was  enacted,  in  terms  which  embraced 
all  conveyances,  suits,  bonds,  judgments, 
and  executions,  intended  to  defraud  cred- 
itors, and  avoided  them  as  to  the  creditors 
thereby  defrauded,  and  this  Statute  we 
have  introduced  into  our  Code.  These 
Statutes  against  Fraud  have  always  been 
held  to  be  declaratory  of  the  Common  Law, 
with  this  difference,  that  at  Common  Law, 
no  one  could  complain  of  any  fraud,  unless 
he  had  an  existing  right   when    the   frand 
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was  committed,  which  was  prejudiced  by 
it;  whereat,  the  Statutes  enabled  aaj  snb- 
aeqaent  creditor  to  impeach  the  fraudulent 
transaction,  if  there  were  any  other  cred- 
itor at  the  time,  who  mif^ht  be  defrauded 
by  it.    3  Co.  Rep.  82-3,  Twyne's  Case. 

It  is  observable,  that  two  of   these    Stat- 
utes were  pointed  particularly   to  the  cases 
of    frauds   practised    by    means   of    secret 
trusts ;  the  most  ready  expedient,  and  most 
commonly   resorted  to,  for  perpetrat- 

303  ing:  frauds,  indeed  almost  *the  only 
one.  The  real  object  of  those  trans- 
actions being,  in  general  to  preserve  the 
property,  for  the  benefit  of  the  debtor, 
against  the  claims  of  his  creditors,  by  repre- 
senting it  as  belonging  to  another,  whilst 
he  enjoys  the  use  of  it:  accordingly,  the 
Courts  must  have  considered  the  continued 
possession,  and  use  ot  the  property,  by  the 
debtor,  notwithstanding  an  absolute  trans- 
fer in  form  to  another,  as  a  proof  of  a 
secret  trust,  and  therefore  fraudulent  and 
void,  as  to  creditors,  under  the  Statutes  of 
Rich.  3,  and  Hen.  7,  as  a  fortiori,  under 
that  of  13  Eli2.,  and  also  by  the  Common 
I^a%T.  So  confirmed  was  this  doctrine  in 
the  time  of  Elizabeth,  that  in  Twyne's 
Case,  it  was  treated  as  a  settled  doctrine, 
that  wherever  there  was  any  trust  for  the 
donor,  there  was  fraud  against  creditors, 
and  that  possession  by  the  donor  was  con- 
sidered as  conclusive  evidence  of  fraud.  A 
gift  to  a  child,  was  considered  as  fraudu- 
lent and  void,  not  because  it  was  volun- 
tary, and  without  valuable  consideration, 
but  because  a  trust  was  inferred,  that  the 
*^child,  in  consideration  of  the  gift  being 
voluntarily  and  freely  given  to  him,  and 
also  in  consideration  of  nature,  would  re- 
lieve his  father,  and  not  see  him  want, 
who  had  made  such  a  gift  to  him."  In- 
deed the  drift  of  the  argument  in  that 
case,  is  not  to  show  that  a  secret  trust 
avoids  the  transfer  of  the  property,  as  be- 
ing conclusive  evidence  of  fraud,  but  talc- 
ing that  for  granted,  to  show  that  if  there 
is  any  trust  whatever,  express  or  implied, 
(the  distinction  between  which  is  carefully 
explained,)  the  conveyance  does  not  come 
within  the  proviso  of  the  Statute,  which 
excepts  from  its  operation  bona  fide  convev- 
ances  only.  One  of  the  reasons  for  the 
Judgment  in  that  case,  was,  '*Here  was  a 
trust  between  the  parties,  for  the  donor 
possessed  all,  and  used  them  as  his  own 
proper  goods ;"  and  * 'every  gift  made  on 
a  trust,  is  out  of  this  proviso,  for  that 
which  between  donor  and  donee  is  called  a 
trust,  per  nomen  speciosum,  is  in  truth,  as 
to  all  the  creditors,  a  fraud,"  and  *4he 
continuance  of  the  possession  in  the  donor, 

is  a  sign  of  trust." 

304  *From    the   manner   in    which  the 
subject    is    treated   in  this  case,  and 

the  terms  of  the  Statute  of  Hen.  7,  I  should 
think  that  the  decision  was  founded  upon 
a  long  and  well-settled  doctrine,  that  a 
continued  possession,  inconsistent  with 
the  professed  purpose  of  the  transaction, 
was  a  fraud  per  se,  that  is,  conclusive  evi- 
dence of  a  trust,  and  therefore,  a  fraud. 
However  this  may  be,  this  doctrine,  which 
is  called  the  rule  of  Edwards  v.  Harben, 
comparatively  a  very  modern  case,  has 
never  been  questioned  in  England,  or  here, 


until  very  recently.  This  was  the  doctrine 
held  in  Stone  v.  Grubham,  2  fiulst.  226; 
in  12  Jas.  1 ;  and  Hungerford  v.  Earle,  2 
Vern.  262,  in  1692,  and  in  Bucknall  v. 
Roiston,  Ch. .  Prec.  287,  in  1709.  In  the 
latter  case.  Sir  Edward  Northey  said,  that 
it  had  been  ruled  so  forty  times,  in  his 
experience  at  Guildhall.  This  was  also 
the  doctrine  in  the  Supreme  Court  of  the 
U.  S.,  in  Hamilton  v.  Russell,  1  Cranch. 
310,  and  has  been  repeatedly  afiSrmed  in 
this  Court,  without  exception  or  reserve. 
Fitzhugh  V.  Anderson,  2  H.  &  M.  303;  Al- 
exander V.  Deneale,  2  Munf.  341 ;  Robert- 
son V.  Powell,  3  Munt.  1 ;  Thomas  v.  Soper, 
5  Munf.  28;  Williamson  v.  Farley,  Gilm. 
15.  The  decisions  elsewhere,  which  are 
supposed  to  be  modifications  of,  or  excep- 
tions to,  this  rule,  are  not  so.  In  all  those 
cases,  the  possession  was  not  inconsistent 
with  the  professed  purposes  of  the  transac- 
tion, as  if  the  sale  be  conditional,  or  the 
situation  of  the  parties  or  property  be  such, 
as  that  it  cannot  be  conveniently  delivered 
to  the  purchaser,  so  it  be  delivered  as  soon 
as  it  conveniently  can ;  or,  it  is  avowedly 
pledged  as  a  security  for  the  payment  of 
debts,  by  being  conveyed  to  Trustees  for 
that  purpose;  in  all  of  these,  and  such  like 
cases,  the  possession  is  not  inconsistent, 
and  the  character  of  fraud  is  not  necessarily 
stamped  upon  it.  This  rule  is  so  fortified 
by  the  most  venerable  authority,  and  so 
well-founded  in  justice,  and  sound  policy, 
that  I  should  be  very  reluctant  to  depart 
from  it  lififhtly,  or  to  fritter  it  away  by  re- 
fined distinctions. 
305  *Theonly  circumstances  which  can 
be  alleged  as  taking  this  case  out  of 
the  rule,  are,  that  the  legal  title  to  the 
slaves  was  in  the  Trustee,  who  transferred 
it  to  the  Appellee;  that  a  large  sum  of 
money,  secured  by  the  Deed  of  Trust,  was 
really  due,  either  to  James  C.  Anthony,  or 
to  the  Appellee,  if  he  had  paid  it  to  James 
C.  Anthony,  and  that  the  Appellee  had 
taken  possession  of  the  property  before  the 
Execution  was  levied.  The  circumstances, 
that  there  was  a  real  debt  due  from  Trigg, 
is  of  no  consequence  in  itself;  for,  if  a 
true  creditor  uses  his  debt  in  any  way  to 
cover  the  property  of  his  debtor,  and  protect 
it  from  his  other  creditors,  and  with  that 
intent,  his  title  is  void  for  fraud,  so  far  as 
other  creditors  are  impeded  by  it;  as  if  a 
creditor,  who  has  an  Execution  levied  on 
the  property  of  his  debtor,  directs  the 
Sheriff  not  to  sell  it,  but  to  leave  it  in  the 
debtor's  possession,  a  trust  is  implied  as  a 
matter  of  law,  his  Execution  is  fraudulent, 
and  any  other  creditor  may  take  the  prop- 
ertv  in  execution.  13  V'in.  Abr.  524,  pi.  3, 
In  Twyne's  Case,  there  was  a  real  debt  due 
to  the  purchaser  of  the  debtor's  property, 
and  the  Court  said  that  it  was  not  within 
the  proviso  of  the  13th  Elizabeth,  which 
excepts  conveyances  made  bona  fide,  and 
upon  good  consideration,  **for,  although  it 
is  on  a  true  and  good  consideration,  yet  it 
is  not  bona  fide,  for  no  gift  shall  be  deemed 
bona  fide  within  the  said  proviso,  which  is 
accompanied  with  any  trust:  as  if  a  man 
be  indebted  to  five  several  persons,  in  the 
several  sums  of  201.,  and  hath  goods  of  the 
value  of  201.,  and  makes  a  gift  of  all  his 
goods  to  one  of  them  in   satisfaction  of  his 
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debt,  but  there  it.  a  tratt  between  them, 
that  the  donee  aball  deal  favorably  with 
him,  in  regard  of  bis  poor  estate,  either 
to  permit  the  donor,  or  some  other  for 
him,  or  for  his  benefit,  to  nse,  or  have  pos- 
session of  them,  and  is  contended  that  he 
shall  pay  him  his  debt  when  he  is  able ;  this 
shall  not  be  called  bona  fide  within  the 
said  proviso." 

Nor  does  the  fact,  that  the   Appellee  had 

taken    possession    of    the   property,  before 

the   Execution    was   levied,    prevent 

306  *the  operation  or  application   of   the 
rnle.     That  being  founded  ttpon    the 

legal  inference,  from  the  continued  posses- 
sion, that  there  was  a  secret  trust  6etween 
the  parties  for  the  benefit  of  the  debtor,  it 
attaches  upon  all  cases  in  which  the  pos- 
session has  continued  beyond  the  time, 
when  the  property  might  conveniently 
have  been  delivered  to  the  purchaser,  and 
the  possession  of  the  purchaser  after  the 
presumption  of  Law  is  fixed  upon  the 
transaction,  cannot  impair  the  force  of  that 
presumption.  Accordingly  in  Edwards  v. 
Harben,  the  rule  was  applied  to  the  pur- 
chaser, as  Executor  de  son  tort,  taking 
possession  after  the  death  of  the  debtor, 
who  had  continued  in  the  possession  only 
a  few  days  after  the  sale.  If  the  posses- 
sion of  the  debtor  be  such,  as  that,  during 
that  possession,  a  creditor  might  have  taken 
the  property  in  Execution  upon  the  ground 
that  such  possession  made  the  conveyance 
fraudulent  per  se,  and  void  in  its  incep- 
tion, the  change  of  possession  could  not 
make  that  good  which  was  already  void, 
and  a  creditor  may  take  in  Execution  prop- 
erty fraudulently  conveyed,  and  in  posses- 
sion of  the  fraudulent  donee. 

The  remaining  question,  as  to  the  effect 
of  the  Deed  of  Trust,  which  was  valid  in  its 
inception,  is  important,  and  in  respect  to 
which,  so  far  as  I  am  informed,  we  have  no 
satisfactory  precendents.  I  do  not  mean 
the  question,  whether  a  sale  under  a  Deed 
of  Trust  is,  as  a  sale  under  an  Execution, 
exempted  from  the  operation  of  the  rule  of 
Edwards  v.  Harben ;  but  the  question, 
whether  applying  that  rule,  and  finding 
that  the  sale  under  the  Deed  of  Trust  was 
fraudulent,  it  should  be  held  that  the  prop- 
erty is  liable  to  creditors,  as  if  the  Deed 
had  never  been  made:  or,  vacating  the  sale 
only  the  credit '>r  should  be  restored  only 
to  his  original  right  to  have  satisfaction 
out  of  the  surplus  of  the  property  left,  after 
satisfying  the  debt  for  which  it  was 
pledged. 

In  the  case  of   Hungerford    v.    Earle,  2 

Vern.      261,       (in      1692,)      Commissioner 

Hatchins    held,    that    a    Deed    not  at  first 

fraudulent  may  afterwards  become  so, 

307  by  being  concealed,  *or  not  pursued, 
by  which  means  creditors  are  drawn 

in  to  lend  their  money.  No  Decree  was, 
however,  pronounced,  but  an  issue  was  di- 
rected to  try  the  question  of  fraud,  the 
event  of  which  is  no  where  reported.  This 
dictum  is  approved  by  Chancellor  Kent 
(whose  opinions  are  entitled  to  great  re- 
spect,) in  Hildreth  v.  ^Sands,  2  John.  Ch. 
Rep.  35.  On  the  other  hand,  it  was  held 
in  Stone  v.  Grubham,  in  1615,  before 
cited,  and  in  1  Dews  v.  Brandt,  Select  Ch. 
Cases,  7,  in  the  11th    year   of   George   the 


first,  by  Raymond  dind  Gilbert,  Commis- 
sioners, that  a  Deed  not  frandulent  in  its 
inception,  tould  not  become  so  by  matter 
subsequent.  And  in  this  opinion  1  agree. 
The  very  terms  of  the  Statute  require  that 
the  conveyance,  or  security,  shall,  to  ren- 
der it  void,  be  had  or  qiade  with  inteat  to 
defraud  creditors  or  purchasers.  Although 
a  Deed  valid  in  its  inception  is  not  rendered 
void  at  Law  under  the  Statute,  by  using  it 
for  a  fraudulent  purpose,  yet  a  Court  of 
Equity,  acting  upon  its  general  principles, 
would  put  it  out  of  the  way  of  a  creditor, 
or  purchaser,  so  far,  if  that  w^re  entirely, 
as  might  be  necessary  to  put  the  party 
affected  by  it  in  the  same  situation  in 
which  he  would  have  been  but  for  the 
fraud. 

I  should  consider  the  continued  posses- 
sion of  Trigg  in  this  case,  as  per  se,  mak- 
ing the  sale  under  the  Deed  of  Trust 
fraudulent  and  void,  so  far  as  it  affected 
his  interest  in  the  trust  property  which 
was  intended  to  be  withdrawn,  under  colour 
of  that  sale,  from  the  just  claims  of  bis 
creditors ;  a  sale  under  a  Deed  of  Trust, 
when  no  money  is  paid,  being  different  in 
principle  from  a  sale  under  Execution 
where  the  money  is  paid ;  the  public  officer 
performing  his  duty  according  to  Law, 
and  the  trustee  acting  as  the  agent  of  kK)tb 
debtor  and  creditor,  according  to  their  di- 
rections, if  they  concur  in  them,  as  in  this 
case  they  did.  Other  views,  however,  ren- 
der it  unnecessary  to  pursue  this  branch  of 
the  subject. 

The  Deed  of  Trust  being  valid,  althouffh 
used  for  a  fraudulent  purpose,  and  the  sale 
under  the  Deed  of  Trust  being 
308  ^fraudulent,  and  therefore  void  aR  to 
creditors,  but  good  as  between  the 
parties,  the  caf^e  in  effect  is  that  of  a  mort- 
gagee of  personal  property  in  possession, 
the  mortgagor  having  an  interest  in  it, 
to  the  extent  of  the  surplus  which  may 
remain  after  payment  of  the  debt,  liable 
to  his  creditors  in  some  form.  And  the 
question  is,  whether  such  interest  is  tbe 
subject  of  an  Execution  upon  a  Judgment 
at  Law. 

The  30th  section  of  our  Statute  of  Con- 
veyances, provides,  that  estates  of  every 
kind  holden  or  possessed  in  trust,  shall  be 
subject  to  the  debts  and  charges  of  the 
cestui  qui  trust  in  like  manner,  as  if  he 
owned  the  interest  in  the  things  so  holden 
or  possessed,  as  he  owns  in  the  uses  or 
trusts  thereof.  This  provision  embrsces 
those  of  the  Statute  of  Richards,  t>efore  re- 
ferred to,  and  of  the  10th  section  of  the 
Statute  of  Frauds  of  the  29th  Charles  2, 
combined,  in  respect  to  lands  and  chattels 
real,  to  which  only  they  extend.  A  con- 
veyance of  personal  property,  or  chattels 
real,  by  the  lesral  owner,  in  which  there  is 
any  trust  for  the  owner,  is  void  as  to  cred- 
itors, under  the  Statutes  of  Hen.  7,  and 
13th  Eliz..  and  by  .the  Common  Law;  but, 
personal  property  conveyed  by  a  third  per- 
son in  trust  for  a  debtor)  or  by  a  debtor  in 
trust  for  the  payment  of  debts,  is  not  in 
EnglaYid  liable  to  an  Execution  on  a  Judg- 
ment against  the  cestui  qui  trust,  either  by 
force  of  any  of  those  Statutes,  or  by  the 
Common  Law  as  has  been  there  decicled. 

Our    Statute,  I  think,  goes    further,  and 
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provides  for  this  case.  The  terms,  ^^ es- 
tates of  every  kind,  holdeo  or  possensed  in 
trust  ;*'  **ihe  things  holc^en  or  possessed," 
which  are  not  found  in  the  Statute  of  Kich. 
3,  and  Chas.  2,  were  I  think,  intended  to  em- 
brace all  possible  descriptions  of  prop- 
erty, real  and  personal :  and  this  construc- 
tion is  strongly  fortified  by  the  fact,  that 
the  Statute  concerning  joint  rights  and 
obligations,  prepared  by  the  same  Revisers 
who  prepared  this  Act,  has  the  same  ex- 
pression, (**the  estates  or  things  holden, 
or  possessed,")  applied  clearly  by  the  con- 
text to    personal  propetty.     But,  still 

309  it  can  apply  to  no  *case  where  the 
cestui  qui  trust  has  not  an  im- 
mediate equitable  right  to  the  posses- 
sion and  enjoyment  of  the  property; 
for,  if  it  were  a  remainder,  or  contin- 
gent, as  such  a  right,  if  legal,  would  not 
be  subject  to  Execution  until  it  fell  into 
possession,  so  neither  would  such  a  trust. 
Trigg,  having  no  immediate  right,  and 
none  until  the  debt  for  which  the  property 
was  pledged  was  satisfied,  and  the  surplus 
ascertained,  the  Sheriff  had  no  legal  au- 
thority to  take  it  from  the  possession  of 
the  Appellee,  and  was  a  trespasser.  In  this 
view,  the  evidence  of  Trigg's  interposi- 
tion to  prevent  competition,  had  no  tend- 
ency to  justify  the  levying  of  the 
Execution  on  the  slave,  and  was  therefore 
properly  rejected,  it  being  irrelevant  to 
the  matter  in  issue.  And  for  the  same 
reason,  and  not  for  those  assigned  by  the 
Court,  the  instructions  excepted  to,  declar- 
ing that  in  a  certain  state  of  facts,  the 
sale  would  not  be  fraudulent  per  se,  afford 
no  ground  for  reversing  the  Judgment, 
since  each  of  them  was  qualified  by  the 
expression  '^so  as  to  subject  the  said  slave 
to  the  creditors  of  the  said  Trigg,"  which 
was  true.  The  creditor,  whose  Execution 
was  levied  on  this  slave,  mistook  his  rem- 
edy. That  was  in  a  Court  of  Chancery,  to 
have  the  debt  due  on  the  Deed  of  Trust 
ascertained,  the  property  sold,  the  debt 
paid,  and  the  balance,  if  any,    applied    to- 

-  wards  the    satisfaction    of    his    Execution. 
The  Judgment  should  be  afiBrmed. 
JUDGE  COALTER. 

There  are  two  Bills  of  Exceptions:  one 
as  to  the  rejection  of  evidence  offered  by 
the  Appellant;  the  other  in  regard  to  an 
instruction  as  to  the  Law,  given  by  the 
Court  to  the  Jury.  They  both  have  refer- 
ence to  the  same  statement  of  facts,  and  I 
will  consider  the  last  first. 

The  Bill  of  Exceptions   give  a    summary 
of  what  was  proved  before   the   Jury,  from 
which  it  appears  that  one  Trigg,  being  in- 
debted to  James   C.  Anthony,  in    the 

310  sum  *of  S2,680  29,  executed  a  Deed  of 
Trust  on  sundry  slaves ;  that  Mark  An- 
thony, the  Appellee,  and  who  was  brother- 
in-law  of  Trigg,  was  also  indebted  to 
James  C.  Anthony;  that  wishing  to  assist 
Trigg,  he  procured  James  Austin  and 
John  Anthony,  to  execute  two  bonds;  one 
for  4501.,  payable  the  19th  January,  1812, 
and  the  other  for  4501.,  payable  the  19th 
January,  1813.  The  object,  it  seems,  was 
to  sell  those  bonds,  and  pay  off  the  Deed 
of  Trust.  Trigg  and  Mark  Anthony  exe- 
cuted a  Deed  of  Trust,  to  save  harmless 
Austin  and  John  Anthony,  as  to  the  bonds 


so  given  by  them.  In  this  Deed  was  com- 
prised the  slaves  in  the  Deed  of  Trust  to 
James  C.  Anthony,  and  also  some  slaves 
and  lands  belonging  to  Mark  Anthony. 
A  considerable  sum,  it  appears,  was  raised 
on  the  bonds,  but  what  amount  was  not 
proved ;  and  about  the  time,  Mark  Anthony 
made  considerable  payments,  but  to  what 
amount  does  not  appear,  to  James  C.  An- 
thony, in  his  own  name.  No  credit  appears 
to  have  been  entered  on  the  Deed  of  Trust. 
These  bonds  were  executed  on  the  26th 
August,  1811:  when  the  money  was  raised 
on  them,  does  not  appear. 

On  the  23d  May,  1812,  William  Mitchell, 
one  of  the  Trustees  in  James  C.  Anthony's 
Deed,  with  the  assent  of  Trigg,  advertised 
and  sold  the  slaves  in  that  Deed,  and  Mark 
Anthony  became  the  purchaser,  received 
possession,  and  a  Bill  of  Sale  from  the 
Trustee.  The  slaves  were  thereupon  re- 
turned to  the  plantation  of  the  Appellee, 
whereon  Trigg  lived,  being  a  plantation 
which  the  Appellee  had  rented  for  the  years 
1811.  1812,  and  1813;  and  it  is  stated,  that 
it  did  not  appea^r  that  Trigg  interfered  at 
all  with  the  negroes.  It  was  also  proved, 
that  in  the  year  1813,  the  Appellee  em- 
ployed an  overseer  for  the  said  plantation, 
and  placed  under  him  the  slaves  purchased 
by  him  as  aforesaid,  and  that  none  of  them 
were  subject  to  the  control  of  Trigg, 
but  were  entirely  under  the  control  of  the 
Appellee  and  his  overseer,  from  whose 
possession  one  of  them  was  taken  un- 
der Execution  as  the  property  of 
311  •Tri^rg ;  and  for  which  alleged  tres- 
pass this  action  is  brought.  The 
Execution  bears  date  on  the  28th  January, 
1813;  but  when  it  came  to  the  possession 
of  the  Sheriff,  or  was  levied,  does  not  ap- 
pear. 

There  is  no  proof  whatever,  nor  any 
ground  whereon  to  raise  a  suspicion,  that 
this  plantation  was  rented  for  Trigg,  and 
that  he  was  the  real  owner  of  the  lease. 
On  the  contrary,  it  seems  that  he  had  not 
at  any  time  any  control  over  it,  or  the 
slaves  on  it,  and  that  be  certainly  had 
none  during  the  year  1813.  There  seems 
to  have  been  no  question  raised,  but  that 
the  overseer,  from  whose  possession  the 
slave  was  taken,  was  there  during  the 
whole  of  the  year  1813;  and'  of  course,  that 
he  was  so  in  possession  when  the  Execu- 
tion issued.  It  was  clearly  so  understood 
by  the  Judge,  and  no  dispute  at  all  raised 
on  that  point.  Whatever  might  have  been 
the  case,  then,  in  1812,  the  purchaser  clearly 
had  possession  during  the  whole  of  the 
year  1813,  and  of  course  before  the  Execu- 
tion issued.  I  think  the  Judge  was  right 
in  his  instruction  given  as  to  the  Law  on 
this  state  of  the  facts.  But.  this  was  a 
public  sale,  under  the  deed  of  Trust,  by  one 
having  the  legal  title;  and  who.  Trigg 
having  assented  to  dispense  with  the  pres- 
ence of  the  other  Trustee,  was  authorized 
by  that  assent,  and  the  terms  of  the  Deed, 
to  make  the  sale.  He  did  so,  delivered  pos- 
session, and  conveyed  the  legal  title  from 
him,  so  far  as  he  could  convey  it.  As  at 
present  advised,  I  am  unable  to  distinguish 
such  a  case  as  this  from  a  sale  under  ex- 
ecution, or  for  rent;  and  if  the  purchaser  in 
such  latter  case   might  permit   the   former 
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proprietor  to  remian  in  poaseasion,  with- 
oat  being  aubject  to  the  doctrine  of  fraad 
per  ae,  I  cannot  aee  why  he  might  not  in 
thia  caae. 

It  ia  true,  a  aale  ander  a  Deed  of  Truat, 
or  even  under  an  Execution,  may  he  a  mere 
cover  to  a  fraudulent  and  aecret  truat  for 
the  benefit  of  the  alleged  debtor;  but,  auch 
open  and  public  tranaactiona  aa  theae,  are 
not,  it  aeema  to  me,  within  the  operation 
of  the  rule  aforeaaid.  I  therefore  think,  at 
preaent,  that  the  Judge  waa  right  in 

312  the  *other  branch  of  hia  inatrnction ; 
and    that    auch    poaaeaaion     aa    waa 

proved  to  be  in  Trigg  in  1812,  waa  only  a 
circumatance  which  might  avail  with 
othera  to  prove  actual  fraud  in  the  trana- 
aclion ;  and  waa,  therefore,  properly  left  to 
the  Jury  for  that  purpose,  and  that  only. 
Thia  alleged  actual  fraud  the  Jury  nega- 
tive by  their  verdict. 

But,  the  other  Bill  of  Kzceptiona  ahewa, 
that  evidence  going  to  prove  actual  fraud, 
and  combination  to  defeat  creditora,  waa 
rejected,  and  the  queation  ia,  waa  the  teati- 
mony  offered,  properly  rejected  or  not? 

In  conaidering  thia  point,  it  aeema  to  me 
that  Jamea  C.  Anthony  must  be  taken  to 
be  a  bona  fide  creditor  of  Trigg  to  the 
amount  of  $2,650  29,  for  the  payment  of 
which  the  aale  waa  made. 

The  Plaintiff  waa  hia  agent,  and  receiver 
of  thia  money  on  the  day  of  aale,  and  be- 
came the  purchaser  of  the  property.  It 
would  aeem  that  Trigg  waa  hia  debtor  alao, 
on  account  of  the  tranaactiona  in  relation 
to  the  bonds  which  were  aold  aa  aforeaaid, 
and  which  the  Appellee  haa  aince  paid  off 
in  the  hands  of  the  holders. 

The  property  incumbered  by  Trigg  to 
Jamea  C.  Anthony,  and  which  waa  aold  as 
aforesaid,  was  the  only  property  which 
stood  between  the  Appellee  and  harm,  and 
he  may  be  conaidered  a  aecond  incumbrance 
on  it,  for  hia  indemnity.  He  received  the 
amount  the  bonda  aold  for,  but  he  waa  to 
take  in  thoae  bonda  or  hia  estate  would 
auffer.  The  incumbered  property  of  Trigg 
waa  to  be  applied  firat  to  take  them  in.  If 
it  proved  inaufficient,  he  would  loae  the 
difference  between  what  the  bonda  were 
aold  for,  and  what  he  had  to  pay  for  them. 
It  waa  natural,  and  proper. then,  for  him  to 
get  himaelf  into  auch  a  aituation,  that  he 
could  bid  at  the  aale  without  having  to  ad- 
vance the  money,  to  the  full  extent  of  the 
first  incumbrance,  so  aa  to  purchaae  in, 
and  make  hia  aecond  incumbrance  cover 
whatever  the  alavea  might  be  worth,  to 
have  what  they  would  sell  for  in  caah.  He 
could  have    bid  up    under  the   aecond 

313  incumbrance  too,    ao  as  to    save  *hi8 
own  property    so  far   harmless  in  re- 
gard   to  the  bonds,  and  the   Deed  of  Trust 
aforesaid. 

Had  he  been  in  no  wise  connected  with 
Trigg,  this  course  would  have  tended  to 
produce  the  beat  poaaible  aale.  It  waa  the 
natural  and  proper  course,  according  to  the 
evidence,  had  he  been  a  stranger.  But,  he 
was  the  brother-in-law  of  Trigg,  in  addi- 
tion to  which  he  had  permitted  Trigg  to 
live  on  his  plantation,  and  Trigg  had 
agreed  that  one  Trustee  might  proceed  to 
sell.  If,  in  addition  to  this,  it  had  appeared 
hat  the  negroes  were   worth  more   in  cash 


than  both  the  incumbrances,  and  that  if  he 
could  get  them  in,  without  paying  more  for 
them,  he  might  aid  Trigg  in  future,  there 
would  be  some  ground  to  suapect  that  Id 
fact  it  had  been  agreed,  that  if  he  could  so 
get  them  in,  he  would  hold  them  for  hit 
benefit,  to  the  extent  that  their  real  value 
exceeded  both  debta. 

Had  there  been  proof  then,  of  the  amoant 
the  bonda  aold  for,  ao  aa  to  ahow  what  was 
the  extent  of  both  debta,  and  that  the  real 
caah  value  of  the  alavea  exceeded  that 
amount  to  any  conaiderable  extent  ao  as  to 
make  a  project  of  thia  kind  really  available 
to  him,  the  near  connection,  and  friendship 
between  the  parties  might  have  led  to  a  sos- 
picion  of  such  combination.  But,  neither 
the  extent  of  the  debts,  nor  the  real  cash 
value  of  the  slaves  is  proved.  They  seem 
to  have  been  set  up  singly,  except  one  fam- 
ily, and  aold  for  considerable  prices.  And 
it  does  not  appear  but  that  they  were  sold 
for  full  prices:  nothing  appears  to  the  con- 
trary. They  may  have  sold  for  more  than 
they  could  have  been  sold  for,  had  not  the 
Appellee  had  it  in  hia  power  to  bid  to  the 
extent  of  the  debta  aforeaaid.  There  ia  ao 
unfairneaa  of  conduct  imputed  to  the  Trus- 
tee. He  knew  of  no  fraud  or  combination, 
but  aold  for  aa  much  aa  he  could  get. 

If,  however,  there  waa  in  reality  nothing 
due  on  thoae  Deeda  of  Truat;  if  they  have 
been  merely  uaed  aa  a  cover,  to  enable  the 
Appellee  to  purchaae  in  thia  property,  and 
cover  it  for  Trigg,  creditora  might 
314  have  enquired  into  it  *on  a  bill  for 
that  purpoae,  or  perhapa  might  have 
proved  it  in  thia  auit;  but,  there  being  oo 
proof  of  fraud  or  combination,  we  ought 
not  to  auapect  it,  merely  on  the  ground 
of  the  connexion  aubaiating  between  the 
partiea.  Acta  of  benevolence  from  one 
connexion  towarda  another  ought  not  to  be 
repreaaed,  for  fear  of  imputations  of  this 
kind,  unleaa  they  can  be  aupported  by  preg- 
nant circumatancea. 

Under  thia  atate  of  the  evidence,  William 
Leftwich  ia  introduced  to  prove,  **thathe 
attended  the  aale  under  the  Deed  of  Trust, 
with  intent  to  purchaae  one  of  the  alaves; 
that  he  waa  taken  out  by  Trigg,  who  re- 
qneated  him  not  to  bid  for  the  alavea,  stat- 
ing that  the  Appellee  waa  to  buy  the 
property  for  him,  the  aaid  Trigg."  This 
evidence  waa  rejected,  unleaa  it  could  be 
ahown,  that  the  Appellee  waa  privy  to 
Trigg*a  atatement,  or  in  other  manner  coo- 
aented  to  it. 

The  witneaa  deoa  not  even  state,  that  he 
forbore  to  bid,  if  that  would  have  made 
any  difference,  or  that  this  was  generally 
understood,  and  the  biddings  repressed;  or 
that  the  Trustee  knew  or  suspected  it,  or 
that  the  slave  he  intended  to  bid  for,  or 
any  other  slave,  was  sold  fur  less  than  be 
would  have  been  willing  to  give. 

This  evidence  was  offered  as  the  declara- 
tion of  one  of  two  confederates  in  an  un- 
lawful act;  but,  before  such  evidence  can 
be  given,  there  must  be  proof  of  the  con- 
federacy, of  which  proof  the  Court  is  to 
judge.  The  declarations  of  a  third  party 
not  on  oath,  are  not  evidence,  until  by  some 
legal  evidenoe  the  combination  is  proved. 
That  cannot  be  proved  by  declarations  not 
on  oath,  in  order  to  let  in  thoae  very  decla- 
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rations  as  proof  before  the  Jury.  Neither 
Conrt  nor  Jury  are  to  hear  such  declara- 
tions, until  a  foundation  is  laid  for  their 
introduction.  Here,  the  only  evidence  of 
fraud  or  combination  is  the  say  so  of  Trigg. 
This  I  think  was  properly  rejected. 

The  Judgment  must  be  affirmed. 
315  »JUDGE  CABELL. 

The  Deed  of  Trust  executed  by 
William  Trigg,  for  securing  the  debt  due 
by  him  to  James  C.  Anthony,  left  in  Trigg 
an  equitable  and  contingent  interest  in 
the  property  conveyed  by  the  Deed  of 
Trust:  and  such  an  interest  is  not  liable  to 
execution.  The  opinions  given  by  the 
Judge  during  the  progress  of  the  cause, 
could  not,  therefore,  even  if  they  be  erro- 
neous, (as  to  which,  however,  I  express  no 
opinion,)  furnish  any  ground  for  reversing 
the  Judgment. 

In  the  case  of  Land  v.  Jeffries,  (See 
Appendix  to  5th  Rand.  p.  599,)  I  had  oc- 
casion to  express,  at  large  my  opinions  on 
what  is  commonly  called  **the  rule  of  fraud 
per  se;"  as  also  on  the  exceptions  to  it.  It 
cannot  be  necessary   to  repeat  them    here. 
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March  1828. 
EvMeno— HsadwrttlBf— Witneaieg    Refrething  nem. 

•ry.— The  eyidence  of  a  witness  as  to  hand-wrltinflr. 
who  has  formed  an  acqnalntance  with  it  from 
seeing  the  party  write,  or  from  a  course  of  corres- 
pondence,  is  not  rendered  incompetent,  nor  its 
weight  impaired,  by  his  having  referred  to  papers 
in  hid  own  possession,  known  to  be  written  by  the 
party,  to  refresh  his  (the  witness's)  memory.  By 
the  whole  Goart  of  four  Judges. 

Samo  hmmt  —  CoapsrisoB  of  Haiids.f— Two  Jadges 
(Cabb  and  CoAi/rsB.)  were  of  opinion,  that  the  evi- 
dence of  a  witness,  who  has  frequently  seen  the 
testator  write  his  name  to  receipts,  and  who  has 
resorted  to  those  receipu.  before  he  gives  his  evi- 
dence, to  refresh  his  memory  as  to  the  hand- 
writing, but  who  testifies  that  be  believes  the  body 
of  the  will  and  signature  to  be  the  hand-writing 
of  the  testator,  though  he  forms  that  belief  from 
comparison,  and  that  he  would  not  be  able  to 
prove  the  hand-writing,  except  from  comparing 
it  with  the  signature  to  the  said  receipts,  was 
competent  evidence  to  prove  the  hand-writing,  and 
when  supported  by  the  evidence  of  another  wit- 
ness to  the  hand-writing,  and  by  corroborating 
circumstances,  is  of  sufficient  weight  to  support  a 
Testament  of  chattels.  Two  other  Judges,  (Qbbbn 
and  Cabbll.)  were  of  opinion,  that  the  evidence 
was  not  competent 

5«iiie— Same.— Qu:  In  a  Court  of  Probate,  it  is  not 
competent  for  the  Court  to  compare  the  hand-writ- 
ing of  the  paper  in  question  with  that  of  papers 
produced   in  Court  admitted  to  be    genuine,   or 


•For  Doooffrspblc  note  on  Handwriting .  see  end  of 


tBvldencd— Hsndwrltlng—CompsrUoa  of  Hands.  — lu 

Hanrlot  V.  Sherwood.  82  Va.  18,  it  is  said:  "In  the 
first  case  cited  by  counsel,  decided  in  this  state, 
Redjord  v.  PeaoVs  6  Rand.  816.  the  question  whether 
evidence  by  comparison  of  hand  be  admissible,  was 
not  directly  before  the  court;  yet  the  nature  of  the 
case  seemed  to  bring  the  point  under  review;  and 
ont of  the  four  Judges  who  sat  two  say  that  such 
evidence  is  InadmiKsible.  and  it  is  claimed  that  the 
same  conclusion  may  be  drawn  from  the  opinion  of 
a  third.**  In  this  case  the  last  headnote  reads: 
Under  the  rules  of  evidence  in  this  state,  expert 
testimony  is  admissible  to  test  the  genuineness  of  dis- 
puted writings  by  comparison  of  writings  admitted 
or  proved  to  be  genuine  with  writings  alleged  to 
be  forged.  To  the  same  point  tbe  principal  case  is 
cited  in  Rowt  v.  Kile.  1  Leigh  223:  Sharp  v.  Sharp,  2 
Leigh  254. 

In  Pepper  v.  Bamett  22  Gratt.  406,  it  is  said: 
''Where  the  witness  has  seen  the  party  write,  and  is 
able  to  swear  to  his  belief,  that  the  writing  in  ques- 
tion is  the  hand  of  that  person,  such  evidence  is 
clearly  admissible  as  legal  proof  of  handwriting,  and 
is  considered  as  distinct  from  evidence  by  compari- 


proved  to  be  so?  Is  not  the  rule  before  a  Court  of 
Probate  different  from  that  in  trials  before  a 
Jury? 

Wills-Proof  of— Witnesses  Necesssry.t— By  the  Ec- 
clesiastical Law.  which,  as  to  proof  of  Wills  in 
Courts  of  Probate.  Is  still  our  Law.  two  witnesses 
are  necessary  to  prove  Wills  of  chattels.  By  the 
whole  Court 

Olograpb  WIII-BstaMUment  of- Witnesses  Necessary. 
—But  by  Gbsbn  and  Cabell,  the  rule  is  different  as 
to  olograph  Wills,  or  such  as  are  written  wholly  by 
the  Testator.  They  thought,  that  by  our  Statute 
an  olograph  Will  of  lands  may  be  established  by 
the  evidence  of  one  uncontradicted  and  unim- 
peached  witness;  and,  on  the  principle,  tbat 
omne  majus  continet in  se minus,  such  a  Will  of 
chattels  might  be  so  proved.  Tbe  other  two 
Judges  did  not  express  a  concurrence  in  this  opin- 
ion. 

The  Appellees,  Pe^gj  acd  other  negroes, 
who  bad  been  slaves  of  George  Red  ford 
deceased,  appeared  in  forma  pauperis,  be- 
fore the  Count  J  Court  of  Powhatan,  and 
applied  to  the  Court  to  admit  to  probate  a 
Testamentary  Paper,  purporting  to  be  the 
last  Will  and  Testament  of  the  said  Red- 
ford.  The  application  was  resisted  bj  Ben- 
jamin T.  Davis,  Administrator  of  the 
fistate,  and  the  Court  on  the  10th  October, 
1825,  decided  that  it  was  not  the  Will  of 
Redford,  and  refused  to  admit  it  to  Pro- 
bate. From  that  Judgment,  the  paupers 
appealed  to  the  Superior  Court  of  Law  for 
Powhatan,  where  the  Judgment  of  the 
317  County  *Court  was  reversed,  and  the 
Will  admitted  to  Record.  From  thia 
last  Judgment,  the  Administrator  appealed 
to  the  Court  of  Appeals. 

The  following  is  a  copy  of  the  Testa- 
mentary Paper: 

**Being  of  sound  mind  and  memory  do 
make  this  my  last  Will  and  Testament  in 
manner  and  form  following :  My  Will  is 
that  all  my  slaves  may  at  my  death  be  ira- 
mancypated  and  sit  free,  to  wit.  Lewis, 
Peg,  and  all  her  chil- 

and 
dren  and  grand-children,  Tener  and  all  her 
children  and  grand-children  them  and  their 
heirs  forever:  but  Lewis,  Essiz,  Tim,  & 
Charles,  Will,  Daniel  and  Tarlton  are  to 
pay  to  some  person  appointed  by  the  Over- 
seers of  the  Poor  for  the  support  of  Milly 
a  lunatick  ten  dollars  per  year,  and  her 
mother  Tener,  and  if  they,  or  either  of  do 
not  the  sum  o  ten  dollars  each  the  said 
Overseers  are  to  hire  them  to  some  person 
to  reese  the  sum  of  said  ten  dollars  each : 
If  the  Assembly  will  not  permit  them  ta 
stay  within  this  State  my  desire  is  that  my 
Ex'rs  or. either  of  them  do  imploy  some 
person  to  carry  them  to  some  free  State, 
and  pay  it  out  of  my   estate :  I  do   appoint 


son.  Oreenl.  on  Ev.  %%  Vr6rb77:  Redford  v.  Peoov^  ^ 
Rand,  816."  See  further,  monographic  note  on  "Evi- 
dence" appended  to  Lee  v.  Tapscott.  2  Wash.  278. 

tWIIIof  Personalty— Witnesses  Necessary. —In  Wor- 
sham  V.  Worsham.  6  Leigh  5W.  it  was  held  that  be- 
fore the  statute  of  1884-6.  ch.  00.  a  testament  of 
personal  estate  might  well  be  proved  by  a  single 
witness.  JudgbCarr.  in  delivering  the  opinion  of 
the  court,  said:  "In  Redford  v.  /Vovn^.  three  judges 
did  Intimate  their  opinions,  that  two  witnesses  were 
necessary  to  a  will  of  chattels:  but  we  did  not  con- 
sider that  as  a  solemn  decision  on  tbe  point,  be- 
cause each  of  those  three  judges  decided  the  case 
upon  other  points  distinct  from  that" 

The  principal  case  is  also  cited  on  this  subject  in 
Moore  v.  Moore.  8  GratL  881. 

See  further,  monographic  note  on  "Wills"  ap- 
pended to  Hughes  V.  Hughes.  2  Munf.  200. 

It  is  well  settled  tbat  emancipated  slaves  may 
propound  for  probate  the  deed  or  will  conferring 
their  right  of  freedom.  Reld  v.  Blackstone.  14  Gratt. 
866,  citing  the  principal  case  to  sustain  the  point 
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sny  friends  Benjamin  Davia  and  8aml. 
Marahall  Ez'ra  of  thia  mj  last  Will  and 
Testament:  In  witness  whereof  I  set  my 
hand  seal  this  24th  day  of  December,  1818. 
Geo.  Redford." 

''I  have  not  had  this  witnessed  as  I  think 
my  is  well  enoug^h  known  and  no  person 
present. 

Geo.  Redford." 

The  evidence  given  at  the  trial  before 
the  Superior  Court  was  spread  on  the  Rec- 
ord, and  is  as  follows; 

Henry  W.  Watkins.  senr.,  a  witness  for 
the  paupers,  says  that  he  is  well  acquainted 
with  the  hand-writing  of  the  Testator,  and 
believes  the  paper  now  in  controversy  to 
be  wholly  in  the  hand-writing  of  the  Tes- 
tator, including  the  signature  thereto:  the 
witness  saw  the  Testator  frequently,  and 
some  short  time  before  his  death,  perhaps 
a  year  or  two,  had  business  with  him, 

318  and  thinks  he  was  as  ^capable  in  re- 
lation to  soundness  of  mind  of  mak- 
ing a  Will  then  as  any  man  he  had  ever 
known  who  was  any  thing  like  as  old;  he 
was  becoming  feeble,  and  was  getting 
very  deaf,  and  frequently  got  other  persons 
to  do  business  for  him :  the  witness  thinks 
it  very  probable  that  the  Testator  would 
have  been  more  easily  influenced  in  his  lat- 
ter days  by  persons  in  whom  he  had  con- 
fidence, than  he  would  have  been  in  early 
life:  bethinks  the  cancelled  Will,  dated 
4th  August,  1811,  and  ofi^ered  in  evidence 
by  the  paupers,  is  in  the  hand-writing  of 
the  Testator,  and  more  like  that  hand 
when  he  knew  it  well  than  the  writing  of 
the  paper  in  controversy:  being  shown  a 
Deed  dated  16th  November,  1803,  and  offered 
as  evidence  by  the  paupers,  the  witness 
said  he  believed  it  to  be  in  the  hand-writ- 
ing of  the  Testator:  and  upon  being  shown 
the  paper  offered  in  evidence  dated  Novem- 
ber 12th,  1820,  said  he  did  not  believe  it 
to  be  in  the  hand-writing  of  the  Testator. 
The  witness  says,  that  he  became  familiar 
with  the  hand-witing  of  the  Testator  in 
1792,  and  from  thence  for  ten  or  fifteen 
years  they  did  much  business  together,  so 
that  the  hand-writing  of  the  said  Testator 
was  nearly  as  familiar  to  him  as  his  own ; 
after  that,  the  Testator  becoming  old,  did 
much  less  business  of  that  sort  which  re- 
quired him  to  write  more  than  his  own 
name,  with  his  manner  of  doing  which  the 
witness  continued  familiar  to  the  time  of 
Testator's  death ;  but,  in  his  genetal  writ- 
ing there  was  manifest  deterioration  from 
what  it  had  been  at  an  earlier  time  of  the 
Testator's  life,  when  in  the  course  of  busi- 
ness his  general  hand-writing  was  familiar 
to  the  witness  as  aforesaid ;  that  the  wit- 
ness knew  the  signature  to  the  Will  aa 
soon  as  he  saw  it ;  says  he  verily  believes 
it  to  be  in  the  hand-writing  of  the  Testa- 
tor; but,  the  hand-writing  of  the  body  of 
the  Will  is  so  changed  from  the  time  before 
spoken  of,  that  had  he  seen  it  without  the 
name  and  signature,  he  doubts  whether  he 
could  have  pointed  out  the  author,  and 
thinks  he  could  not  have  done  so  without 
some  circumstance,  other  than  the  writing 

itself,  to  point  his  attention    to  him ; 

319  that  had  *he    been  named    he   would 
still  have  perhaps   hesitated  to  say  it 

was    his   band-writing    until. his    memory 


was  refreshed,  on  the  change  produced  by 
old  age,  by  reference  to  other  papers  which 
from  time  to  time  the  Testator  had  writ- 
ten, and  are  in  possession  of  the  witness: 
on  thus  refreshing  bis  memory,  the  witness 
says,  the  writing  though  worse,  retains  in 
a  good  degree  its  original  charactet,  and 
on  close  inspection,  he  now  verily  believes 
that  the  Will  is  wholly  written  by  the  Tes- 
tator: and  he  thinks  he  should  have  said 
so  without  reference  to  any  other  paper, 
but  not  with  that  certainty  and  promptness 
that  he  would  have  answered  as  to  the  sig- 
nature: with  respect  to  the  second,  or  last 
signature  to  the  Will  or  note,  the  christian 
name  is  unlike  the  Testator's  writing,  so 
that  on  seeing  that  without  the  other,  he 
should  have  said  the  Testator  did  not  write 
it:  but,  the  surname  (Redford,)  appears  to 
have  been  written  by  the  Testator,  whose 
manner  of  making  the  letter  R,  was  very 
peculiar. 

Claiborne  Watkins,  another  witness  for 
the  paupers,  says,  that  he  has  seen  the 
Testator  write  his  name  frequently  to  re- 
ceipts, and  believes  from  comparison,  that 
the  paper  now  in  controversy  with  the  sig- 
nature, is  wholly  in  the  hand-writing  of 
the  Testator ;  believes  he  should  not  have 
been  able  to  prove  the  hand-writing  of  the 
Testator,  except  from  comparison  with  the 
signature  to  the  receipts  aforesaid.  The 
witness  says,  he  was  a  near  neighbour  of 
the  Testator,  who  was  remarkably  lenient, 
and  indulgent  to  his  slaves;  never  thought 
his  mind  was  injured  by  age,  or  pther 
cause;  he  was  very  deaf,  but  had  a  good 
recollection  of  the  events  of  his  early  life. 

There  were  also  sundry  witnesses  exam- 
ined for  the  Administrator. 

George  B.  Davis  heard  the  Testator  say 
not  long  before  his  death,  that  he  was  uot 
able  to  attend  to  business,  and  had  gotten 
Joseph  B,  Davis  frequently  to  attend  to 
business  for  him:  heard  him  frequently 
express  his  dislike  to  free  negroes,  and 
knows  that  he  had  sold  one  of  bis 
320  women  ^because  she  had  a  free  hus- 
band: has  heard  him  complain  of 
one  of  his  nephews  for  allowing  free  ne- 
groes to  remain  on  his-  land:  thinks  the 
Testator  was  unable  to  attend  to  his  busi- 
ness, from  old  age  and  infirmity,  and  not 
from  want  of  soundness  of  mind. 

Joseph  B.  Davis  was  at  the  Testator's 
house  on  the  day  he  died,  in  October  or 
November,  1820,  and  examined,  with  some 
gentlemen,  the  Testator's  papers.  They 
found  no  Will,  except  one  that  had  the 
name  torn  off.  The  Testator's  papers  were 
afterwards  carried  to  the  witness's  honse 
by  one  of  the  Testator's  negroes.  Some 
days  afterwards,  he  was  about  again  to 
examine  the  papers,  and  upon  opening  the 
chest  which  contained  them,  he  found  the 
paper  now  in  controversy  at  the  top  of  the 
papers  iu  the  chest.  There  was  room  to 
slip  in  the  paper  under  the  lid  when  the 
chest  was  locked.  The  witness  acted  as 
Agent  for  the  Testator  for  several  years 
before  his  death,  and  thinks  that  about 
1818,  it  was  hard  for  him  to  understand 
things.  He  was  very  deaf,  and  from  the 
debility  of  his  body  and  mind,  be  was 
scarcely  able  to  have  made  and  written  a 
Will  in  the  year   1818.    He    left  a   tract  of 
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land  of  three  hundred  acres,  and  other 
property  not  named  in  the  paper  in  con- 
troversy. Several  persons  were  engaged 
in  the  examination  of  the  papers;  and 
after  the  examination  at  the  Testator's 
house,  the  papers  were  thrown  promiscu- 
ously all  in  a  chest  together.  The  Testa- 
tor was  very  tender  to  his  slaves,  and 
seemed  to  feel  very  much  for  them  when 
distressed,  but  sold  one  of  his  negro  women 
expressly  because  she  had  a  free  husband. 
The  recollection  of  the  Testator  for  some, 
years  before  his  death  was  so  much  better 
in  relation  to  things  which  had  happened 
some  number  of  years  previously,  than  in 
relation  to  things  which  had  lately  occurred. 
The  Testator's  wife  is  named  in  the  can- 
celled Will,  dated  4th  August,  1811,  and  was 
dead  before  1818.  The  negro  Will,  intended 
to  be  emancipated  by  the  Deed  dated  16th 
November,  1803,  remained  in  slavery  till  the 
Testator's  death.     The  negro  woman 

321  Fanny  sold  *by  the  Testator  to 
Thomas  T.  Tuggle,  was  the  daugh- 
ter of  Peggy,  one  of  the  negroes  named  in 
the  paper  in  controversy.  The  paper  offered 
in  evidence  by  the  paupers,  dated  12th 
Noyember,  1820,  was  brought  to  the  witness 
by  Tarlton,  one  of  the  negroes  included  in 
the  Will  in  controversy,  shortly  after  the 
Testator's  death,  who  said  he  found  it  near 
the  Testator's  house. 

Thomas  T.  Tuggle  deposed,  that  he 
bought  of  the  Testator  in  January,  1819, 
the  woman  whom  he  sold  on  account  of 
her  having  a  free  husband.  That  free  man 
had  behaved  badly.  He  insisted  on  visit- 
ing the  witnesses's  house  against  his  will, 
and  finally  attempted  to  carry  her  off. 
The  witness  made  the  contract  with  the 
Testator  in  person,  and  paid  him  the  money, 
and  thinks  he  was  in  his  proper  mind. 

Benjamin  B.  Hughes  and  John  Maxcy, 
jr.  deposed,  that  they  assisted  with  several 
others  to  examine  the  papers  of  the  testa- 
tor, and  did  not  find  the  paper  now  in  con- 
troversy. The  persona  engaged  in  the 
examination,  would  take  different  bundles 
or  parcels  of  papers,  and  after  looking  at 
them,  would  throw  them  into  the  chest, 
announcing  that  no  Will  was  found. 

Samuel  Davis  testified,  that  the  Testator 
had  a  great  dislike  to  free  negroes  for 
many  years  before  his  death ;  particularly 
to  the  husband  of  a  woman  whom  he  had 
sold  for  having  a  free  husband. 

William  Forlines  testified  to  the  testator's 
dislike  to  free  negroes,  and  has  heard  him 
express  bis  opposition  to  the  emancipation 
of  negroes:  Heard  him  say  the  year  be- 
fore he  died,  that  he  had  made  a  Will  in 
his  wife's  life-time  by  which  he  had  given 
her  six  or  seven  negroes,  but  that  since  her 
death  he  had  made  another  Will. 

William  Smith  heard  the  testator  say 
about  1817,  he  wished  there  was  not  a  free 
negro  in  America,  and  heard  him  express 
the  same  sentiment,  after  he  had  sold  the 
negro  woman,  for  having  a    free  husband. 

Thomas    Watkins   says,    that     he   knew 

the    hand-writing    of    the    testator     some 

eighteen    or   twenty    years    ago,    at 

322  *which  time  the  Testator  acted    as   a 
sort  of  Assistant  Deputy  Sheriff  with 

the  witness,  and  the  witness  had  then  fre* 
qnent  opportunities  of  seeing  his  writing  in 


lists  of  Juries  made  out  by  him,  and  some- 
times in  other  cases.  He  thinks  there  is 
not  any  great  resemblance  between  his 
hand-writing  then,  and  that  of  the  paper 
in  controversy;  thinks  he  formerly  wrote 
a  much  better  hand.  The  Will,  dated  in 
August,  1811,  offered  in  evidence  in  this 
cause,  being  shown  to  the  witness,  he  said 
he  could  not  be  positive  whether  it  was 
the  Testator's  hand-writing,  or  not.  The 
Deed,  dated  in  November,  1803,  being  also 
shown  to  him,  he  said  he  did  not  know, 
and  could  not  say,  whether  or  not  it  was 
in  his  hand-writing.  He  did  not  think  he 
was  acquainted  with  the  Testator's  nigna- 
ture. 

Benjamin  Bennet  testified,  that  Mr.  Red- 
ford  frequently  told  him,  that  he  never 
would  set  free  his  negroes,  and  expressed 
considerable  hatred  against  free  negroes. 
The  witness  once  told  Redford,  that  if  he 
would  let  him  have  a  little  negro  for  a 
nurse,  if  he  R.,  wished  to  set  her  free  at  a 
certain  age,  when  she  arrived  at  that  age, 
he  would  discharge  her  and  give  her  one 
hundred  dollars,  Mr.  Redford  considered 
himself  insulted  at  this  proposition,  and 
said  with  much  warmth,  that  he  never  would 
free  one  of  his  negroes.  The  last  conver- 
sation they  had  on  the  subject  was  the 
summer  before  he  died. 

William  S.  Dance,  a  witness  for  the  pau- 
pers, testified,  that  he  heard  the  Testator 
examined  as  a  witness  in  Powhatan  Supe- 
rior Court,  in  a  pauper  cause,  in  May,  1820, 
in  which  he  gave  evidence  of  occurrences 
in  1761.  He  was  very  deaf,  but  gave  in  a 
clear  and  distinct  statement  of  facts.  He 
exhibited  no  want  of  understanding,  or 
debility  of  mind,  but  seemed  clearly  and 
readily  to  understand  questions  propounded 
to  him,  as  soon  as  he  could  be  made  to 
hear  them.  The  Deed  offered  in  evidence, 
dated  16th  November,  1803,  has  not  been 
recorded. 

The    original      writing    or      Deed     ten- 
dered   in     evidence,    is    as    follows: 
323         ***Know  all  men  by  these    presents 
that  agreeable  to  an  Act   of  the  Gen- 
eral   Assembly    of    Virginia,  I    do    hereby 
immancypate,  and    set  free  my  negro    boy 
Will,  son  of  Tener,  who    was    born  16  Au- 
gust 1791,  and  my  '  desire  is  that    the   said 
Will  be    by  the   Court   set    free:  and    that 
Klisha  Maxcy,  and  Horatio  Maxcy  se  to  the 
carrying  the  same  into  effect:    As  witness 
my  hand  &  seal  this  16  November  1803. 
Geo.  Redford  (Seal.) 

*<The  above  is  done  at  the  request  of 
th^m  that  is  no  more." 

The  oricrinal  writing  or  Will,  herein-be- 
fore  mentioned,  dated  4th  August,  1811,  is 
as  follows: 

**I  George  Redford  being  of  sound  mind 
and  memory  do  make  this  my  last  Will 
and  Testament  in  manner  &  form  follow- 
ing :  First,  I  lend  to  my  beloved  wife  Jane 
the  following  slaves  that  is  Lewis,  Peg. 
and  all  her  children,  and  grand  children, 
Beck  and  their  increase  during  her  life, 
and  at  her  death  my  will  and  desire  is  that 
they,  and  their  increase  be  freed,  and  im- 
mancypated,  and  if  the  Law  of  this  State 
will  not  suffer  them  to  stay  here,  or  the 
General  Assembly  will  not  permit  them  to 
stay  here  that    my   brother    Richard   Red- 
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ford  or  his  heirs  do  contrive  to  ge.i  them  to 
the  State  of  Keotuckkj,  and  county  of 
Shelbj;  do  git  them  carried  there,  for 
which  trouble  thej  are  to  serve  him  five 
years,  and  then  to  be  free,  &  their  increase. 
*Item,  my  will  further  is,  that  the  rest 
of  the  slaves,  Tener,  and  all  her  children  be 
freed,  or  immancypated  with  all  their  in- 
crease, and  if  cannot  be  permitted  to  stay 
as  above  that  may  stay  in  this  Common- 
wealth, they  may  be  sent  to  my  brother 
Richard  to  stay  with  him  five  years,  ex- 
cept Will  to  stay  four  years,  and  that  each 
of  them  be  furnished  with  five  dollars  to 
bear  their  expenses  there,  and  to  have  my 
small  cart,  and  horse  called  Chancellor,  or 
one  as  good ;  and  that  my  still  be  sold  to 
raise  the  money,  and  bars  afterwards  to 
be  applied  to  carrying  Lewis,  Peg,  and 
children,  and  to  be  made  up  five  dollars  for 
each  of  them  out  of  my  estate ;  then  Lewis, 
Peg,  &  children  to  be  free. 

324  *"Item,  I   give  the    rest   of   estate 
not  given  above   or  freed  except   my 

land    to  my    beloved    wife   Jane,    to  her  & 
her  heirs  forever. 

**Item,  I  lend  my  to  my  saii  wife  my 
land  Sl  plantation  whereon  I  now  live,  but 
the  land  is  not  to  be  rented  out,  on  forfei- 
ture of  her  claim,  during  her  life:  My  de- 
sire is  that  that  my  estate  may  not  be 
appraised  and  hereby  appoint  my  said 
wife,  Elisha  Maxcy,  &  Josiah  Forlines, 
Executrix  and  Exors.  of  this  my  last  Will, 
and  Testament,  hoping  they  will  use  their 
best  endeavours  to  fulfill  my  desire  with 
trying  the  Assembly  to  git  them  suffered 
to  stay  in  this  Commonwealth  as  many 
of  them  have  husbands  and  wives  to  leave 
behind,  and  they  are  as  industrious  &  hon- 
est any  other  slaves: 

**  Witness  my  hand  A  seal  this  4  day  of 
August  one  thousand  eight  hundred  & 
eleven. 

*'Powhatan,  this  4  May,  1811." 

And  the  original  writing  or  Will,  dated 
12th  November,  1R20,  herein-before  men- 
tioned, is  as  follows,  to  wit: 

**And  I  give  the  mar  to  Betsy  Forlines, 
if  she  have  your  foal  give  that  to  Jane; 
if  should  dy,  I  want  Joseph  Davis  set  them 
all  at  liberty :  I  have  toiled  if  the  behave 
themself  that  the  never  serve  nobody  after 
my  death :  I  have  been  vary  much  enter- 
rested  about  what  Thomas  Tuggle  said  to 
me  my  negroes  that  tha  shod  suffer  after 
my  death,  but  set  them  all  at  liberty  at  my 
death :  Joseph  Davis  &  Lucy  Davis  I  de- 
pend on  to  see  my  negroes  sot  free. 

George  Red  ford. 

**  November  12,  1820. 

**Lucy  Davis  leave  gig  &  gig  mar  to 
you,  and  all  the  cows  your  Joseph  Davis  & 
Ben :  Davis,  all  but  one,  give  that  to  Misis 
Jordan,  she  has  been  good  tome  indeed: 
all  my  negroes  to  sot  free:  Mary  &  Daniel 
must  5  dollars;  vary  sick  when  roat  this, 
weak  with  all,  I  roat  this  is  my  negroes 
might  not  be  imposed  by  no  one.  I  hope 
Joseph  Davis    will  see  then    righted. 

325  I  depend    on    Joseph    Davis    *to    see 
^hem  righted ;  her  I  say  Mary  &  Dan- 
iel must  have  5  dollars  between  them  equally 
divided  at  my  death. 

George  Red  ford. 
'*I  hope  that  Lucy  Davis  is  satisfied  with 


what  I  have  given  her;  all  the  cows  she 
has  got  she  must  keep  them  to  herself,  bat 
set  them  free  at  any  rate:  I  depend  on 
your  see  them  righted  allways  Joseph 
Davis  to— 

George  Redford. 
^'November  12th  1820." 

Here  ends  the  evidence. 

The  Superior  Court  certified  that  the 
evidence  of  Claiborne  Watkins,  going  to 
prove  the  hand-writing  of  the  said  George 
Redford  deceased,  by  comparing  with  other 
writings  signed  or  written  by  him,  and  all 
the  evidence  of  like  character,  was  objected 
to  by  the  Administrator  of  Redford,  but 
its  competency,  as  well  as  its  effect,  wat 
reserved  by  the  Court  for  the  final  decision. 

The  Attorney  General  for  the  Appellant. 

Nash,  for  the  Appellee. 

March  29.  The  Judges  delivered  their 
opinions.* 

JUDGE  CARR. 

This  is  a  case  of  Probate.  George  Red- 
ford died  at  a  very  advanced  age,  without 
wife  or  child,  and  possessed  of  a  tract  of 
land,  and  a  number  of  slaves.  A  paper 
was  produced  to  the  County  Court  of  Pow- 
hatan,  purporting  to  be.  the  Testament  of 
Redford.  There  was  no  witness  to  it;  but 
persons  were  produced  to  prove  that  the 
body  of  the  writing,  as  well  as  the  signa- 
tuie,  were  wholly  written  by  Redford.  It 
is  a  Testament  of  personals  entirely,  no 
notice  being  taken  of  the  Testator's 
326  land,  and  the  whole  intent  *of  the 
paper  appearing  to  be,  to  give  free- 
dom to  his  slaves,  and  directions  about  the 
dispositions  to  be  made  with  respect  to 
them,  if  the  Laws  did  not  permit  them  to 
remain  in  the  State.  Executors  were 
appointed ;  but,  the  contest  here  is,  between 
the  slaves  seeking  Probate,  and  the  Ad- 
ministrator resisting  it.  The  County  Court 
decided,  that  the  paper  was  not  the  last 
Will  of  Redford,  and  ought  not  to  be  re- 
corded as  such.  On  appeal,  the  Superior 
Court  reversed  this  decision,  and  directed 
the  paper  to  be  recorded  as  the  last  Will 
and  Testament  of  Redford;  from  which 
the  appeal  is  taken  to  this  Court. 

In  the  argument  of  this  cause,  there  were 
(among  others)  two  very  important  ques- 
tion? raised,  which  I  do  not  mean  to  con- 
sider: 1.  Whether  the  Ecclesiastical  Law, 
with  respect  to  Testaments  was  the  Law 
of  this  State :  2.  Whether  a  Testament  of 
personals,  written  (body  and  signature)  by 
the  Testator  himself,  can  be  established  on 
proof  by  one  witness  of  the  hand-writing.  I 
do  not  examine  these  points,  because  I  can 
decide  this  case  with  perfect  satisfaction 
to  my  own  mind,  without    touching    them. 

The  first  witness  to  the  hand-writing  of 
the  Testator,  is  Henry  Watkins;  and  I  con- 
sider his  evidence  full  to  the  fact,  and  given 
under  circumstances  entitling  it  to  great 
weight.  He  says  that  he  is  well  acquainted 
wih  Redford's  hand-writing:  that  he  be- 
came familiar  with  it  in  1792,  and  from 
thence,  for  ten  or  fifteen  years,  they  did 
much  business  together;  so  that  the  hand- 
writing was  nearly  as  familiar  to  him  as 
his  own ;  that  after  this,  the  Testator  grow- 
ing   old,  did    much  less    business  of  that 
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kind  which  required  him  to  write  more  than 
his  name;  with  hia  manner  of  doing  which, 
the  witneaa  continued  familiar  to  the  time 
of  hia  death :  that  he  believea  the  whole 
Will  to  be  in  the  hand-writing  of  Redford : 
that  he  knew  the  aignatnre  aa  aoon  at  he 
aaw  it ;  but,  of  the  body  of  the  Will,  he  at 
first  had  doubta,  the  hand-writing  in  tnat 
part  being  much  changed  for  the  worat, 
since  he  was  familiar  with  it.  He  states 
then,  the  course  of  reflection  and  ez- 

327  amination,  which,  *(with    the  aid  of 
refreshing  his  memory  by  inspection 

of  some  papers  in  his  possession  known  to 
be  written  by  Redford,)  had  banished  all 
doubt,  and  enabled  him  to  speak  with  con- 
fidence. The  resort  to  these  papers  was 
not  improper ;  and  I  repeat,  that  so  far  as 
one  witness  could  go  towards  it,  this  hand- 
writing is  proved. 

Next  is  the  eyidence  of  Claiborne  Wat- 
kins,  who  says,  **he  has  seen  the  Testator 
write  his  name  frequently  to  receipts,  and 
believes,  from  comparison,  that  the  paper 
now  in  controversy,  with  the  signature,  is 
wholly  in  the  hand-writing  of  the  Testa- 
tor; believes  he  should  not  have  been  able 
to  prove  the  hand-writing  of  the  Testator, 
except  from  comparison  of  the  signature 
with  the  receipts  aforesaid." 

It  was  objected,  that  this  evidence  was 
not  admissible,  being  founded  on  compari- 
son of  hand-writing. 

In  the  first  place,  I  question  whether  the 
strict  rule  with  respect  to  the  admissibility 
of  evidence  before  a  Jury,  applies  to  a 
Court,  who,  in  a  question  of  Probate,  are  to 
judge  upon  the  wbo''e  matter,  both  of  law 
and  fact,  and  who,  by  their  Constitution, 
are  the  tribunal  in  all  cases  to  decide  the 
I«aw. 

But  passing  this  by,  I  think  that  before 
a  Jury,  the  evidence  of  this  witness  would 
be  admissible ;  its  weight,  of  course,  to  be 
greater  or  less,  as  to  the  Jury  should  seem 
right.  When  it  is  laid  down  as  a  rule,  that 
evidence  by  comparison  of  hands  is  not 
admissible,  we  must  recollect,  'that  **by 
comparison,  is  now  meant  a  comparison  by 
the  jnzta-position  of  two  writings,  in  or- 
der, by  such  comparison,  to  ascertain 
whether  both  were  written  by  the  same 
person."  See  Starkie's  Evidence,  vol.  2,  p. 
654,  and  the  cases  be  cites.  Formerly,  if 
a  witness,  called  to  prove  hand-writing, 
said  he  had  seen  the  party  write,  and  be- 
lieved this  to  be  his  hand;  this  was  con- 
sidered as  evidence  by  comparison  of  hands, 
and  as  inadmissible,  at  least  in  criminal 
cases;  as  appears  from  the  Statute  revers- 
ing  the  attainder  of  Algernon  Sidney ;  and 
in  the  case   of  the  seven  Bishops.      4 

328  State    Trials,    338.     But,  such   *evi- 
dence  is   clearly   admissible   now,  as 

leg^l  proof  of  hand-writing,  and  consid- 
ered as  distinct  from  evidence  by  com- 
parison. This  is  laid  down  as  settled 
Law,  by  Peake,  Phillips,  and  Starkie,  and 
the  cases  they  refer  to,  to  support  them. 
There  is  also  a  strong  case  upon  this  sub- 
ject, Eagleton  v.  Kingston,  8  Ves.  472. 
Nor  do  the  cases  stop  here.  In  Lord  Ferrers 
▼.  Shirley,  Fitzg.  195,  Lord  Raymond, 
laid  it  down,  that  it  was  not  necessary  in 
all  cases,  that  the  witness  should  have 
aeeti  the   party   write,  to    whose   hand    he 


swears;  for,  if  there  has  been  a  fixed  cor- 
respondence by  letters,  and  it  can  be  made 
out  that  the  party  writing  such  letters,  ia 
the  same  man  that  attested  the  Deed,  it 
will  enable  the  witness  to  swear  to  that 
person's  hand-writing,  although  he  never 
saw  him  write. 

The  general  rule  seems  to  be,  that  the 
best  evidence  of  hand-writing  is  the  wit- 
ness who  actually  aaw  the  party  write  it; 
but,  as  this  can  seldom  be  had,  in  its  ab- 
sence, any  person  may  be  called  to  prove 
the  hand,  who  has,  by  sufiScient  means, 
acquired  such  a  knowledge  of  the  general 
character  of  it,  as  will  enable  him  to  swear 
to, his  belief,  that  the  writing  in  question 
is  the  hand  of  that  person ;  and  this  knowl- 
edge may  be  acquired  from  having  seen 
him  write,  though  but  once,  or  from  a  cor- 
respondence with  the  party  on  matters  of 
business,  or  from  any  other  transactions 
between  them;  as,  from  having  paid  Bills 
of  Exchange,  according  to  his  written  direc- 
tion, for  which  he  afterwards  accounted. 
See  the  cases  referred  to  by  2  Starkie, 
651-2-3.  This  doctrine  has  been  often  acted 
upon  also  in  New  Vork. 

In  Titford  v.  Knott.  2  Johns.  Cas.  211, 
the  Plaintiff  called  his  confidential  Clerk 
to  prove  the  endorsement  of  the  note  by  the 
Defendant.  The  witness  testified,  that  the 
Plaintiff  and  the  Defendant  (who  resided 
in  London,)  had  long  been  correspondents, 
and  that  these  letters  came  to  his  hands ; 
and  though  he  had  never  seen  the  Defend- 
ant write,  he  believed  the  endorsement  to 
be  his  hand  from  the  knowledge  he  had 
acquired  from  the  correspondence. 
329  *The  opinion  of  the  Court  was  deliv- 
ered by  Kent,  J.,  who  said,  that  the 
evidence  was  undoubtedly  admissible  and 
competent;  that  it  was  usual  for  witnesses 
to  prove  hand-writing  from  previous 
knowledge  of  the  hand,  derived  from  hav- 
ing seen  the  person  write,  and  from  au- 
thentic papers  received  in  the  course  of 
business.  He  added,  ^*if  the  witness  has  no 
previous  knowledge  of  the  hand,  he  cannot 
then  be  permitted  to  decide  it,  in  Court, 
from  a  comparison  of  hands."  The  same 
question  was  settled  in  the  same  way,  in 
Jackson  v.  Van  Dusen,  5  Johns.  Rep.  144 ; 
Johnson  v.  Daverne,  19  Johns.  Rep.  134; 
see  also,  Peake's  N.  P.  Cas.  21;  1  Esp. 
Cas.  15,  351-2. 

Now,  what  is  the  evidence  of  C.  Watkins? 
That  he  has  frequently  seen  Redford  sign 
his  name  to  receipts,  and  believed  from 
comparison,  that  the  bodv  and  signature  of 
the  Will  was  wholly  written  by  him.  If 
he  had  stopped  here,  there  could  have  been 
no  question  about  this  evidence ;  for,  the 
comparison  spoken  of,  would  have  been 
taken  as  nothing  more  than  that  compari- 
son which  every  witness  must  make  in  his 
mind,  when  he  testifies  in  a  case  of  this 
kind.  But  he  adds,  that  he  believes  he 
should  not  have  been  able  to  prove  the 
hand,  except  from  comparison  with  the  sig- 
nature to  the  receipts  aforesaid.  Now,  it 
must  be  observed,  that  this  comparison  was 
not  made  by  placing  the  different  papers 
together,  and  thus  forming  an  opinion ; 
nor  was  it  made  in  Court,  by  a  witness 
having  no  previous  knowledge  of  the  hand, 
and  then  for  the  firat  time   deciding    from 
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compariaon.  But,  this  was  a  witness  who 
had  often  seen  the  party  siffn  his  name  to 
receipts,  and  who  having,  as  it  would 
seem,  those  receipts  in  his  possession  or 
power,  resorted  to  them,  (I  presume  after 
he  heard  that  he  was  to  be  examined  as  to 
the  Will;)  and  having  refreshed  his  mem- 
ory by  inspecting  them,  says,  on  his  exam- 
ination, that  he  believes  the  Will  is  in  the 
hand-writing  of  Redford.  From  the  cases 
cited,  I  believe  that  this  would  have  been 
good  evidence,  if  he  had  never  seen  the 
party  write.  Suppose  he  had  had  dealings 
with    Redford,    and     had    paid    him 

330  •money,  upon  which  Redford  had 
(though  not  in  his  presence,)  exe- 
cuted these  receipts,  and  given  them  to  him, 
he  had  loolced  at  them,  after  receiving 
them,  and  then  put  them  safely  away. 
Afterwards,  on  being  told  that  he  would  be 
called  on  to  testify  as  to  Redford's  hand- 
writing, he  had  turned  to  these  receipts, 
examined  them  carefully,  put  them  away, 
and  in  Court  had  said,  he  believed  the  Will 
was  written  by  Redford,  and  stated  these 
facts  as  the  grounds  of  his  belief.  The 
case  would  have  stood  upon  the  same 
ground  with  those,  where  a  knowledge  was 
derived  from  letters  in  a  course  of  corre- 
spondence, or  paying  bills  by  his  written 
directions,  Ac. 

But,  the  case  is  stronger  here;  for,  Wat- 
kins  had  often  seen  Redford  write;  and 
though  he  says  he  believes  he  could  not 
have  proved  the  hand-writing,  without  a 
recurrence  to  the  receipts,  he  does  not  say 
that  his  present  opinion  is  derived  wholly 
from  that  source.  He  might  have  a  recol- 
lection of  the  party's  writing,  from  having 
seen  him  write,  but  so  faint  and  indis- 
tinct, that  he  could  not,  from  it  alone,  have 
proved  the  Will ;  and  yet,  this  recollection 
might  form  a  material  ingredient  in  his 
present  belief.  I  am  decided^ly  of  opinion, 
that  he  was  an  admissible  witness. 

In  addition  to  this,  there  are  strong  and 
pregnant  circumstances,  concurring  to  sup- 
port the  witnesses.  In  a  Deed,  dated  the 
16th  of  November,  1803,  Redford  set  free  a 
negro  boy  named  Will.  In  1811,  he  made 
a  Will,  by  wnich  he  gave  some  of  his  slaves 
to  his  wife  for  her  life,  and  to  be  free  at 
her  death ;  the  best  of  them  to  be  free  on 
his  death.  These  papers,  (proved  to  be 
genuine,)  taken  in  connection  with  the 
Will  of  1818,  show  a  fixed  determination, 
during  all  that  time,  to  free  his  slaves. 
When  his  wife  was  living,  he  gave  her  some 
of  them  for  her  life;  but  she  being  dead, 
aod  he  having  no  child,  the  slaves  seem  to 
have  been  the  first  objects  of  his  bounty. 
There  are  in  these  papers  some  other  strik- 
ing peculiarities,  strongly  indicating  that 
they     are    the    work    of    the     same 

331  *hand.     One  is,  his  manner   of  spell- 
ing the  word  emancipate.     It  is  used 

four  times,  once  in  the  Deed,  twice  in  the 
second  Will,  and  once  in  the  last ;  and  each 
time,  it  is  spelt  im-mancy-pate.  1  have 
never  seen  it  so  spelled  before  *,  and  I  think 
it  a  strong  circumstance.  In  addition  to 
this.  Redford  told  Forlines,  the  year  be- 
fore he  died,  (which  was  after  the  date  of 
this  last  Will,)  that  he  had  made  a  Will  in 
his  wife's  life-time,  in  which  he  had  given 
her  six   or  seven    negroes ;  but   that    since 


her  death,  he  had  made  another  WiU.  No- 
body speaks  of  any  other  than  this,  except 
that  in  1820;  which,  though  certainly  not 
proved,  and  too  imperfect  for  any  thing,  I 
have  a  strong  impression  was  written  bj 
Redford  ;  and  if  so,  still  further  shows,  how 
strongly  possessed  he  was  of  the  idea  of 
freeing  his  slaves.  The  circumstances  ou 
the  other  side  deserves  no  weight  in  mj 
mind;  and  I  am  clearly  for  affirming  the 
Judgment. 

JUDGE  GREEN. 

The  paper  offered  for  Probate,  as  the 
Will  of  George  Redford,  is  alleged  to  be 
wholly  written  and  signed  by  him.  Then 
is  no  subscribing  witness  to  it,  nor  any 
proof  that  it  was  acknowledged  by  him  at 
his  Will,  to  any  person  whatever;  or  that 
any  person  ever  saw  it,  until  after  George 
Redford's  death.  The  proofs  given  to  es- 
tablish the  fact,  that  the  Will  was  wholly 
in  the  hand-writing  of  G.  Redford,  are  the 
testimony  of  Henry  Watkins  and  Claiborne 
Watkins ;  the  first  of  whom  testifies,  that  he 
is  well  acquainted  with  his  hand-writing, 
and  believes  that  the  paper  in  question 
was  wholly  in  his  nand-writing,  including 
the  signature  thereto:  that  he  was  familiar 
with  his  hand-writing  from  1792,  and  for 
ten  or  fifteen  years  did  much  business  with 
him,  and  was  as  familiar  with  his  hand- 
writing as  with  his  own ;  and  after  that, 
becoming  old,  he  did  much  less  business 
of  the  sort  which  required  to  write  more 
than  his  name;  with  his  manner  of 
332  doing  which,  he  ♦continued  familiar 
until  the  time  of  his  death :  that  in 
Redford's  general  hand-writing,  there  wat 
a  manifest  deterioration  since  he  had  been 
in  the  habit  of  doing  business  with  him, 
as  aforesaid ;  but,  that  he  knew  the  signa- 
ture to  the  Will  to  be  his,  as  soon  as  he 
saw  it :  that  the  hand-writing  of  the  body 
of  the  Will  is  so  changed,  since  the  witneii 
did  much  business  with  him,  as  aforesaid, 
that  had  he  seen  it  without  the  name  and 
signature,  he  doubts  whether  he  could  have 
pointed  out  the  Author,  and  thinks  he 
could  not  have  done  so,  without  some  cir- 
cumstance, other  than  the  writing  itself,  to 
point  his  attention  to  him :  that,  if  he  had 
been  named,  he  would  still  perhaps  have 
hesitated  to  say  it  was  his  hand-writing, 
until  his  memory  was  refreshed  on  the 
change  produced  by  old  age,  by  reference 
to  other  papers,  which  from  time  to  time 
the  Testator  had  written,  and  were  in  the 
possession  of  the  witness;  and  in  thus 
refreshing  his  memory,  the  witness  says, 
that  the  writing,  though  worse,  retains  in 
a  good  degree  its  original  character;  and 
on  close  inspection,  he  now  verily  believes 
that  the  Will  is  wholly  written  by  the  Tes- 
tator, and  he  thinks  he  should  have  said  so 
without  reference  to  any  other  paper,  but 
not  with  that  certainty  and  promptness, 
that  he  would  have  answered  as  to  the 
signature;  that,  with  respect  to  the  signa- 
ture to  a  memorandum  at  the  foot  of  the 
Will,  the  christian  name  is  unlike  the 
Testator's  writing;  so  that,  seems  that 
without  the  other,  he  should  have  said  that 
he  did  not  write  it ;  but,  the  surname  ap- 
pears to  be  written  by  him,  his  manner  of 
making  the  R.  being  very  peculiar. 

The  other  witness  testifies,   that  he  has 
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frequently  seen  the  Testator  write  his 
name  to  receipts,  and  believes  from  com- 
parison, that  the  paper  in  question,  with 
the  signature,  is  wholly  in  his  hand-writ- 
ing; but,  believes  he  should  not  have  been 
able  to  prove  the  hand-writing  of  the  Tes- 
tator, except  from  comparison  with  the 
signature    to  the   receipts  aforesaid. 

333  *Upon  this  evidence,  the  Appellant 
insists,  that  the  paper  in   question  is 

not  proved  to  be  in  the  hand-writing  of 
Redford;  or  if  it  is  so  proved,  it  is  only 
proved  by  one  witness,  and  that  the  proof 
of  one  witness  is  not  sufficient  to  establish 
a  Testament  of  personals. 

The  proof  by  the  first. witness  is  certainly 
full  to  the  point.  It  is  sufficient  for  the 
proof  of  hand-writing,  that  the  witness 
states  that  he  is  acquainted  wUh  it,  show- 
ing that  he  had  due  means  of  forming 
such  an  acquaintance,  and  that  he  be- 
lieves from  that  acquaintance,  that  it  is 
the  hand-writing  of  the  person ;  and  this  is 
the  substance  of  the  testimony  of  the  wit- 
ness. He  concludes,  that  upon  close  in- 
spection, he  verily  believes  it  to  be  the 
hand-writing,  and  thinks  he  should  have 
said  so,  without  reference  to  any  other 
paper.  That  he  had  actually  referred  to 
other  papers  to  refresh  his  memory,  does 
not  impair  the  validity  of  his  testimony, 
and  but  slightly  affects  its  weight.  It 
can  hardly  be  expected,  that  any  cautious 
and  conscientious  man  would  speak 
promptly  and  confidently  upon  such  a  sub- 
ject, which  is  at  last  only  a  matter  of  belief 
and  opinion,  without  a  close  inspection  of 
the  writing,  and  refreshing  his  memory  by 
all  means  in  his  power.  It  is  like  an  ac- 
quaintance with  the  human  countenance. 
We  frequently  know  the  face  upon  first 
sight,  without  knowing  when  or  where  wc 
have  before  seen  it ;  and  having  forgotten 
to  whom  it  belongs,  we  are  reminded,  by 
circumstances  brought  to  our  recollection 
by  some  extraneous  information,  of  the 
name  of  the  person,  and  the  time,  place  and 
circumstances  of  our  former  acquaintance, 
which  enables  us  to  speak  with  confidence 
as  to  the  identity  of  the  person ;  not  upon 
this  information,  but  upon  our  own  recol- 
lection thus  refreshed,  although  time  may 
have  made  a  considerable  change  in  his 
features.  One  speaking  confidently,  under 
such  circumstances,  would  be  entitled  to 
belief,  in  a  degree  little,  if  any,  less  than 
one  who  had  a  daily  and  intimate  inter- 
course with  the    person  in    question. 

334  *I  think  the  proof  of  the  other  wit- 
ness, incompetent.     Although  he  had 

seen  Redford  write,  he  does  not  profess  to  be 
acquainted  with  his  hand-writing,  and  de- 
clares that  his  belief  is  founded  on  com- 
parison with  other  writings,  which  he 
knows  to  be  genuine;  but  could  not  say, 
that  such  would  be  his  belief,  except  from 
such  comparison.  His  evidence  is  nothing 
more  than  would  be  that  of  any  other,  who 
compared  the  writings  proved  by  this 
witness  to  be  genuine,  with  the  writing  in 
question.  I  am  not  however,  prepared  to 
say,  that  in  a  question  of  Probate,  such  a 
comparison  might  not  be  made  between 
writings  admitted,  or  clearly  proved  (by 
witnesses  above  exception,  and  who  had 
seen  them  written,)  to  be  genuine,  with  the 


writing  in  question.  Such  evidence  has, 
it  seems,  been  usually  admitted  in  the 
Courts  of  Probate  in  England,  and  they 
have  even  called  to  their  assistance  in 
making  the  comparison,  experienced  Proc- 
tors. There  seems  to  be  a  difference  be- 
tween submitting  such  papers  for  compari- 
son, to  the  inspection  of  a  Jury,  (which 
cannot  be  done,)  whose  judgment  on  the 
fact  cannot  be  revised,  and  to  a  Court  of 
Probate,  whose  judgment  in  that  particular 
may  be  revised.  There  is,  however,  no 
occasion  to  consider  this  question  in  this 
cause,  since  no  such  comparison  was  made 
in  the  Court  below;  the  receipts,  spoken 
of  by  the  witness,  not  being  produced. 

This,  then,  presents  the  question, 
whether  such  a  Testament  can  be  estab- 
lished, upon  the  proof  of  one  witness. 

The  Ecclesiastical  Courts  of  England 
have  jurisdiction  of  the  Probate  of  Testa- 
ments of  personals,  and  proceed,  in  the 
exercise  of  this  jurisdiction,  according  to 
the  Civil  Law  in  respect  to  Testaments; 
with  this  difference,  that  abandoning  the 
solemnities  prescribed  by  the  Civil  Law 
in  ordinary  cases,  they  adopted  the  rules 
of  the  Civil  Law  as  to  Military  Testaments, 
and  applied  those  rules  to  all  cases  indis- 
criminately. By  the  Civil  Law,  soldiers 
in  actual  service  might  make  testamentary 
dispositions,  without  any  solemnity 
whatever,  even  without  writing,  and 
335  might  revoke  *them  in  like  manner. 
They  might  die  intestate  in  part, 
and  in  part  testate;  they  might  appoint  a 
temporary  heir;  they  might  pretermit  their 
own  children,  and  might  call  any  number 
of  witnesses  to  their  Will,  many  or  few,  so 
that  there  were  a  sufficient  number  to  prove 
the  fact  of  the  Will,  according  to  the  gen- 
eral rule  of  the  Civil  Law,  which  required 
two  witnesses  to  establish  any  fact.  These 
privileges  were  allowed  to  no  others. 
Vulteius  (or  Vultijus)  in  Institut.  262, 
sec.  4.*  This  was  the  out  line  of  the  Eng- 
lish Law ;  and  hence  the  power  to  dispose 
of  personal  property  by  nuncupative  Wills 
was  unlimited,  until  restrained  by  the 
Statute  of  Frauds  of  the  29th  Car.  2,  except 
as  to  soldiers  and  seaman,  who  w6re  un- 
restrained by  that  Statute.  1  Rob.  on 
Wills,  161.  Both  before  and  after  this 
Statute,  any  scrap  of  paper  not  signed  by 
the  Testator,  whether  written  by  himself 
or  another,  might  be  established  as  a  writ- 
ten Will,  if  it  could  be  proved  to  have  been 
written  or  approved  by  the  Testator,  animo 
testandi;  and  even  after  the  Statute  of 
Wills  of  Hen.  8,  the  principles  of  the 
Ecclesiastical  Law  were  applied  to  Wills  of 
land,  before  the  Statute  of  Frauds;  the 
Common  Law  Courts  only  requiring,  that 
it  should  be  in  writing,  no  matter  by 
whom  written,  nor  whether  it  was  signed 
by  the  Testator,  and  attested  by  witnesses 
subscribing  their  names,  or  not.  See  the 
cases  collected  by  Roberts  on  Wills,  15,  22, 
149,  156.  The  total  absence  of  all  solemnity 
in  making  testamentary  dispositioas,  which 
prevailed,  was  a  strong  reason  for   en  fore- 


*This  Author  is  a  German  Commeatator  oo  the 
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lag  the  Civil  Law  rule,  that  such  Teata- 
menta  could  not  be  established,  any  more 
than  any  other  fact,  by  less  than  two  wit- 
nesses to  the  facts  necessary  to  prove  the 
Will.  Otherwise,  a  single  person  might 
dispose  of  the  estate  of  a  decedent,  by 
writing  himself  any  paper,  and  testifying 
that  it  was  written  by  the  direction  of  the 
deceased,  and  approved  by  him  as  his  Will. 
Accordingly,  there  is  no  rule  better  estab- 
lished in  England,  than  that  as  a  general 
rule,  no  Testament  can  be  established 
upon  the  evidence  of  a  less  number  of 

336  witnesses  than  two.    'Whether  there 
is  an  exception  in  the  case  of  an  olo- 
graph   Will,  will  be  the  subject  of  enquiry 
hereafter. 

Bracton  lays  down  the  rule  in  express 
terms,  B.  2,  ch.  26,  sec.  2,  ** Fieri  debet 
testamentum  liberi  hominis,  coram  duobus 
vel  pluribus  viris  iegalibus  et  honestis, 
clericis  vel  laicis,  ad  hoc  specialter  con- 
vocatis.'*  In  repeated  instances,  attempts 
have  been  made  to  compel  the  Ecclesiastical 
Courts  to  admit  Wills  to  Probate,  upon  the 
proof  of  one  witness,  by  prohibition  ;  which 
has  been  uniformly  denied  by  the  Courts 
of  Common  Law,  upon  the  ground,  that 
this  being  a  matter  of  Ecclesiastical  Juris- 
diction, it  belongs  exclusively  to  them; 
and  according  to  their  Law,  a  Will  cannot 
be  proved  by  less  than  two  witnesses. 
Many  cases  to  this  e£Pect  are  collected  in 
all  the  Abridgements,  under  the  title  Pro- 
hibition, which  it  is  unnecessary  to  ex- 
amine particularly,  since  all  the  Elementary 
Writers  agree  that  this  is  the  general  rule. 

Upon  the  settlement  of  Virginia,  all  the 
Laws  of  England,  Common,  Statutory, 
Chancery,  Maritime,  of  Merchants,  and 
Ecclesiastical,  so  far  as  they  were  suited 
to  the  circumstances  of  the  society,  were 
introduced  with  the  Colonists.  The  juris- 
diction for  the  administration  of  all  these 
Laws,  was  vested  originally  in  the  General 
Court,  consisting  of  the  Governor  and 
Council,  and  has  been  gradually  distrib- 
uted, as  convenience  required,  amongst 
the  various  Courts  established  from  time 
to  time :  but,  the  transfer  of  jurisdiction 
left  the  principles  upon  which  it  was  ad- 
ministered, unchanged,  and  unimpaired. 
I  cannot  doubt  that  the  Courts  of  Virginia, 
having  the  Probate  of  Testaments  of  per- 
sonals, were  always,  and  are  now,  bound 
to  proceed  according  to  the  Ecclesiastical 
Law  upon  that  subject,  that  being  as 
much  a  part  of  the  Common  Law  in  its 
enlarged  sense,  as  it  has  been  adopted 
here,  as  the  Law  Merchant  or  Chancery 
Law.  The  security  against  fraud,  in- 
tended by  the  requisition  of  two  witnesses, 
was  as  necessary  here  as  in  England. 
This  doctrine,  and  upon  these  princi- 
ples, has  been  affirmed  in  Pennsylvania, 
in  the  case  of  Lewis  v.  Maris,  1  Dall. 
278. 

337  *The  case  of  Glasscock  v.  Smither 
A  Hunt,  1  Call,  479,  is  supposed,  and 

at  first  view  seems,  to  be  contrary.  But  a 
careful  examination  of  the  report,  and  the 
original  record,  and  the  manuscript  note  uf 
Judge  Pendleton,  the  President  of  the 
Court,  will  show  that  this  question  was 
not  considered  or  intended  to  be  decided. 
The  paper  presented  as  the  last   Will,  was 


not  written  or  signed  by  the  Testator;  but, 
a  single  word  was  interlined  with  his  own 
hand.  At  the  same  time,  a  Will  previously 
made  and  duly  executed,  was  also  presented; 
and  the  Court  below  held,  that  the  last 
paper  was  not  such  a  ' 'subsequent  Will, 
Codicil,  or  Declaration  in  writing,"  bow- 
ever  proved,  as  would,  under  the  Act  of 
Assembly,  be  sufficient  to  revoke  a  former 
Will  duly  executed.  At  least,  this  was 
considered  as  the  ground  of  the  Judgment 
by  the  Court  of  Appeals,  as  appears  from 
Mr.  Pendleton's  note;  and  is  indicated  by 
the  Judgment  of  the  Court,  which  was  pro- 
nounced, not  on  evidence  given  to  the 
Court  of  Appeals,  (as  it  must  have  been,  if 
the  validity  of  the  second  Will  had  been  in 
question,)  but  on  the  v'ecord  only.  In  the 
first  case,  the  Will  must  have  been  finally 
established  or  rejected ;  but,  the  case  was 
sent  back,  that  the  paper  might  be  recorded 
as  a  Will,  unless  it  was  contested  on  some 
other  ground.  Other  than  what?  Than 
that  it  was  not  a  sufficient  Will,  Codicil,  or 
Declaration  in  writing,  however  proved,  to 
revoke  the  former  Will. 

The  question  remains,  whether  there  is 
in  this  respect,  any  distinction  between  a 
Will  wholly  written  by  the  Testator  and 
others.  There  seems  to  have  been  a  dis- 
tinction by  the  Civil  Law,  in  the  case  of 
Military  Testaments,  between  written  and 
unwritten  Testaments.  **De  militis  volnn- 
tate,  constare  potest  etiam  sine  testibos, 
ex  scriptura  ipsius;  quod  si  in  nulla  ap- 
pareat  scriptura  nuncupata  ejus  voluntas, 
duobus  minimum  testibus  probanda  est, 
non  quo  modo  et  qua  forma  testamentnm 
factum  sit,  sed  testamentum  factum  esse.'' 
Vulteius,  (or   Vultajus)  263,    sec.    1.    The 

difference  seems  to  me  to  have  con- 
338      sisted  *in  this;  that  if  the  Will   was 

nuncupative,  it  was  necessarily  to 
be  proved  by  at  least  two  witnesses  called 
upon  to  witness  that  such  was  his  Will; 
in  the  words  of  Bracton,  * 'ad  hoc  specialiter 
convocatis;"  but  if  written,  then,'  whether 
written  by  the  Testator,  or  only  signed  by 
him,  the  mere  fact  of  nis  writing  or  sign- 
ing it,  proved  by  any  witnesses,  (by  prov- 
ing his  hand-writing  or  otherwise,  whether 
they  knew  it  to  be.  or  were  called  upon  to 
witness  it  as  his  Will,  or  not,)  was  snflfi- 
cient  to  establish  it  as  a  Will;  but  that  two 
were  indispensably  necessary  to  that  end, 
as  in  all  other  cases  to  establish  any  fact 
whatever.  The  declaration  of  Swinburne, 
p.  300,  that  if  a  Will  be  wholly  written,  or 
only  subscribed  by  the  Testator,  it  will  be 
good  without  any  witnesses  at  all,  can  only 
mean  that  no  subscribing  witnesses,  nor 
any  called  specialty  to  witness  that  sncta 
a  Will  had  been  made,  were  necessary ;  bat 
that  in  that  case,  proof  that  the  Testator 
had  written  or  subscribed  the  paper  par- 
porting  to  be  a  Will,  by  any  person  who 
neither  saw  him  write  or  sign  it,  nor  heard 
him  declare  that  it  was  his  Will,  or  that 
he  had  made  or  signed  any  Will,  would  be 
sufficient  proof  that  it  was  his  Will.  It 
surely  did  not  mean,  that  no  proof  of  the 
writing  or  subscribing,  was  necessary; 
for,  without  such  proof,  the  Court  conld 
not  know  that  it  was  written  or  subscribed 
by  him.  In  giving  the  proof  of  the  fact  of 
writing  or  subscribing,  two  witnesses  were 
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necessary  to  ettablitli  the  fact,  as  any 
other  fact  in  the  Kcclesiastical  Court. 
^'Uniua  responsio  testis  omnino  non 
audiater."    Cod.  4,  20,  9. 

It  is  said,  however,  bj  Roberts,  p.  199, 
that  where  the  Will  has  been  wholly  writ- 
ten bj  the  Testator,  and  there  are  corrob- 
orating circumstances,  the  clear  testimony 
of  one  witness  has  prevailed  in  the  Eccle- 
siastical Court.  He  cites  no  authority  for 
this:  and  if  it  is  so  held,  this  is  probably 
a  relaxation  of  the  Civil  Law  rule,  as  it  is 
relaxed  in  the  Court  of  Chancery,  allowing 
the  Defendant's  Answer  to  be  overruled  by 
.one  witness  and  strong  corroborating  cir- 
cumstances.   Roberts  also  states,  that 

339  it  is  said  that  one  subscribing  *wit- 
ness  is  sufficient,  but.  Tor  this  he  re- 
fers to  no  authority.  In  Twaites  v.  Smith, 
1  P.  Wms.  10,  a  Will,  proved  by  one  sub- 
scribing witness,  failed  simply  on  the 
ground,  that  there  was  but  one  such ;  the 
other  two  being  incompetent. 

It  is  however,  I  think,  unnecessary 
in  this  case  to  enquire,  how  far  the 
original  rule  requiring  two  witnesses  in 
all  cases,  (which,  considering  the  total 
want  of  solemnity  in  the  execution  of 
Testaments,  ought  not;  in  general,  to 
be  departed  from,)  has  been  relaxed  in 
Kngland,  when  the  Will  is  wholly  written 
by  the  Testator,  or  signed  by  him  in 
the  presence  of  one  subscribing  witness, 
or  how  far,  in  the  latter  case,  the  rule 
should  be  relaxed  here ;  since  I  think  our 
legislation  has  a  decisive  efiPect  upon  the 
question,  as  to  an  olograph  Will.  Such  a 
Will  of  lands  may  be  established  under  our 
Statute,  by  the  proof  of  one  uncontradicted 
and  unimpeached  witness;  and  this  is 
such  a  legislative  declaration  that  such 
proof  is  sufficient  for  any  Will,  as,  I  think, 
binds  the  Court  conclusively.  The  maxim, 
omne  majus  continet  in  se  minus,  might 
be  well  applied. 

But  it  was  argued,  that  as  in  the  case  of 
Kagleton  v.  Kingston,  8  Ves.  438,  so  in 
this,  the  custody  of  the  paper,  and  the  dec- 
larations of  the  Testator,  were  sufficient  to 
show,  that  although  written  by  him,  it  was 
either  improperly  procured  from  his  im- 
becility, or  was  not  made  animo  testandi. 
It  seems  to  me,  that  the  fact  is  directly 
the  reverse;  and  that  the  circumstances 
«how  clearly,  that  it  was  written  as  and 
for  his  last  Will,'  and  in  pursuance  of  a 
long  settled  determination  in  respect  to  the 
disposition  of  his  property.  The  facts  relied 
upon  by  the  Appellant,  are,  first,  that  upon 
an  examination  of  the  Testator's  papers, 
by  various  persons  examining  different 
parcels  at  the  same  time,  the  paper  in 
question  was  not  found;  that  they  were 
thrown  loose  into  a  box,  which  was  carried 
to  a  neighbour's  by  one  of  the  slaves 
emancipated  by  the  Will  and  the  paper  af- 
terwards found  upon  the   top   of   the 

340  papers   in    the  *box;  there    being    a 
crack  in  it,  through  which  the  paper 

could  have  been  introduced,  although  it 
was  locked.  From  this  it  is  inferred,  that 
the  paper  was  in  the  possession  of  the  slave 
who  carried  the  box.  If  the  paper  was  in 
the  box,  with  the  other  papers  belonging 
to  the  Testator,  it  was  in  the  proper  cus- 
tody; and   I    think   it   very  probable,  that 


the  examination  was  very  hasty  and  care- 
less, from  the  manner  in  which  it  was 
made.  But  if  it  were  really  in  the  posses' 
sion  of 'the  slave,  that  was  no  improper 
custody,  but  where  (if  that  slave  was  one 
in  whom  the  Testator  had  confidence,)  it 
might  well  be  expected  to  be  found.  The 
testator  was  a  very  old  and  infirm  man, 
without  any  family,  or  any  one  living  with 
him  but  his  slaves.  The  object  of  emanci- 
pating them,  was  steadily  in  his  mind  for 
several  years ;  and  he  might  well  suppose, 
that  his  Will  in  the  hands  of  one  ot  them, 
would  be  safer  than  with  his  other  papers, 
which,  after  his  death,  might  fall  into  the 
hands  of  some  one  interested,  to  suppress 
the  Will,  which  had  no  provision  in  it, 
but  to  emancipate  his  slaves.  If  this  were 
the  case,  the  fact  that  the  slave  having  the 
custody  of  the  Will,  slipped  it  into  the  box, 
may  well  be  accounted  for  by  the  embar- 
rassment, which  one  ignorant  and  friend- 
less, and  of  that  class,  might  feel,  as  to 
the  proper  course  to  be  pursued  on  such  an 
occasion. 

Another  circumstance  relied  on,  is,  that 
another  paper,  dated  two  years  after  the 
paper  in  question,  purporting  to  be  signed 
and  written  by  the  Testator,  was  produced 
by  another  of  his  negroes,  who  said  he  had 
found  it  near  the  gate ;  and  which  H.  Wat- 
kins,  the  witness  who  proved  the  Will 
of  December,  1818,  to  be  in  the  Testator's 
hand-writing,  declared  he  did  not  believe 
to  be  in  the  Testator's  hand-writing.  This 
paper,  in  which  the  words  are  very  badly 
spelled,  and  some  of  them  not  written  with 
all  the  letters  belonging  to  them,  and  in 
broken  sentences,  purports  to  be  a  Will 
written  in  three  successive  paragraphs, 
each  signed  G.  Redford,  and  the  first  and 
last   dated   ou   the  same  day.     It  is  hardly 

intelligible,  but  may  be  decyphered. 
341      *It  gives  to  Betsey  Forlines  a  mare ; 

and  her  colt,  if  she  had  one,  to  Jane; 
a  gig  and  a  gig-mare  to  Lucy  Davis;  all 
the  cows,  to  Joseph  and  Benjamin  Davis, 
except  one  to  Mrs.  Jordan ;  and  L. 
Davis  to  keep  all  the  cows  she  already  has. 
It  recites,  that  he  is  very  weak  and  sick, 
and  sets  all  his  negroes  free  in  each  of  the 
paragraphs,  and  leaves  $5  to  be  equally  di- 
vided at  his  death,  between  Mary  and 
Daniel;  and  requests  Joseph  and  Lucy 
Davis  to  see  them  righted  and  set  free. 
This  paper  is  dated  only  a  tew  days  before 
the  Testator's  death.  His  Will  was  offered 
for  Probate  on  the  21st  of  December;  and 
it  was  some  days  after  his  death,  that  the 
Will  was  found.  I  have  myself,  little 
doubt,  that  this  paper  was  also  written  by 
the  Testator,  and  given  to  one  of  the 
negroes,  when  he  was,  as  it  states,  very 
sick  and  weak,  and  at  broken  intervals. 
The  spelling  is  very  bad  in  the  papers 
proved  unquestionably  to  have  been  writ- 
ten by  him.  He  was  very  old  and  infirm 
when  he  wrote  the  Will  in  question  in  1818; 
and  his  hand-writing  had  then  materially 
changed,  though  retaining  enough  of  its 
original  character  to  be  identified  by  those 
who  had  before  known  it.  Two  years  af- 
ter, upon  the  eve  of  dissolution,  the  char- 
acter of  his  writing  might  well  be  supposed 
to  have  so  changed,  that  none  could  affirm 
that  they  believed  it  to  be  his.    .If  this  was 
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a  forgery,  it  affords  no  preaumptiou  that 
the  former  was  so:  for,  the  person  who 
conld  have  imitated  his  hand-writing  in 
1818,  and  write  {intelligibly  in  his  name, 
could  surely  have  imitated  it  as  well,  and 
written  as  intelligibly  in  1820.  as  b<>fore. 
He  would  never  have  fabricated  such  a 
production  as  that  of  1820.  when  that  of 
1818,  having  the  same  effect  was  in  exist- 
ence. 

Another  uircumstance  relied  on,  is,  that 
the  Testator  had  frequently  declared  his 
hostility  to  free  negroes,  and  that  he  would 
not  emancipate  any  of  his,  and  wished 
that  there  were  no  free  negroes  in  the 
State.  This  may  be  well  accounted  for. 
In  1803,  he  had  executed  a  paper  in  the  form 
of  a  Deed  of  Emancipation  of  one  of 

342  his  negroes,  ^which  he  had  kept  by 
him  until  his  death,  and  which  ap- 
pears to  have  been  intended  to  operate  as 
a  Will;  fo**  he  desires,  that  ''the  said  Will 
be  by  the  Court  set  free;  and  that 
E.  Maxcy  and  H.  Maxcy  seto  the  carrying 
the  same  into  effect;''  and  noted  at  the 
foot,  *Hhe  above  is  done  at  the  request  of 
them  that  is  no  more.*'  In  May,  1811,  he 
made  a  Will,  afterwards  cancelled,  by 
which  he  gave  to  his  wife  a  part  of  his 
slaves  for  her  life,  and  then  to  be  free, 
and  if  they  could  not  be  permitted  to  stay 
in  the  State,  he  requested  his  brother  to 
carry  them  to  the  county  of  Shelby,  in 
Kentucky;  to  enable  him  to  do  which,  they 
were  to  serve  him  five  years.  All  the  rest 
were  to  be  immediately  free:  and  if  they 
could  not  stay  in  the  State,  to  serve  his 
brother  fi/e  year,  except  Will,  the  one 
mentioned  in  the  Deed  of  1803,  (then  only 
12  year  old.)  who  was  to  serve  four  years; 
and  each  to  have  $5  out  of  his  estate,  and 
his  small  cart  and  horse  to  enable  them  to 
remove;  his  brother  living  in  Shelby 
county,  Kentucky.  He  gave  his  land  to 
his  wife  for  life,  and  the  balance  of  his 
property  absolutely,  but  made  no  further 
disposition  of  his  land,  and  begs  his  Ex- 
ecutors, Elisha  Maxcy  and  Joslah  For- 
lines,  to  use  their  best  endeavours  to  fulfil 
his  desire,  by  * 'trying  the  Assembly  to 
git  them  suffered  to  stay  in  this  Common- 
wealth, as  many  of  them  have  husbands 
and  wives  to  leave  behind  him,  and  they  are 
industrious  and  honest  any  other  slaves." 
This  was  in  the  Testator's  oiTvn  hand-writ- 
ing, and  without  a  witness. 

One  of  the  Testator's  negro  women  had 
a  free  negro  for  a  husband,  who  is  proved 
to  have  been  a  bad  and  troublesome  man ; 
and  in  consequence  of  this  connection,  he 
sold  her  in  January,  1812.  This  accounts 
for  his  expressions  of  hostility  to  free 
negroes,  made  subsequently.  On  the  other 
hand,  it  is  proved,  that  he  was  very  tender 
to  his  slaves,  and  seemed  to  feel  much  for 
them  when  distressed;  and  that  the  year 
before  he  died,  he  told  a  witness  that  he 
had  made  a  Will  in  his  wife's  life-time,  in 
which  he  had  given  her  six  or  seven 
negroes;  but  that  since  his  wife's  death, 
he  had  made  another  Will. 

343  *^It    is    impossible    to   examine  the 
documents     and      evidence     in    this 

cause,  without  a  perfect  conviction,  that 
the  writing  in  question  is  written  by  the 
Testator  himself,  as  and  for   his  last  Will, 


and  in  pursuance  of  a  long  settled  determi- 
nation to  that  effect.  The  word  emanci- 
pate, is  uniformly  spelled  in  the  same  way, 
in  the  confessedly  genuine  writings  of 
the  Testator  1803,  and  1811,  and  in  that 
in  question,  *'immancypate;"  and  the 
general  character  of  the  composition  and 
phraseology  of  all  these  papers  are  the 
same,  the  peculiarity  of  omitting  many 
of  the  smaller  words  is  alike  in  all. 
But  above  all.  there  is  a  perfect  identity 
of  objects  in  all.  In  his  first  Will,  of 
1811,  his  wife  atfd  negroes  were  the  sole 
objects  of  his  bounty.  He  left  the  re- 
version  of  his  lands  after  his  wife's  death, 
undisposed  of.  In  his  last,  his  wife  being 
dead,  his  whole  care  "was  for  the  emanci- 
pation of  his  negroes;  and  he  left  all  the 
rest  of  his  property  undisposed  of.  He 
knew  there  was  some  obstacle  to  emanci- 
pated slaves  remaining  in  Virginia;  and  io 
the  Deed,  he  appoints  persons  to  solicit  the 
Court  to  set  Will  free;  and  in  the  two 
Wills,  he  provides,  that  if  the  General  A$- 
sembly  will  not  permit  his  slaves  to  stay 
here,  they  shall  be  carried  to  another  State, 
at  the  expense  of  his  estate,  in  part  by  the 
first  Will,  and  in  whole  by  the  last. 

The  last  objection  is,  that  the  Will  is  im- 
perfect ;  the  Testator  not  having  done  all 
he  intended  to  do,  as  he  concludes  the  writ- 
ing, *' Witness  mv  hand  and  seal,"  and 
failed  to  affix  his  seal.  This,  I  think,  en- 
titled to  no  weight ;  and  upon  the  whole  I 
am  clear  and  confident  in  the  opinion,  that 
the  Judgment  should  be  affirmed. 

JUDGE  COALTER. 

This  is  a  case  of  considerable  conse- 
quence on  the  subject  ot  the  Probate  of 
Wills,  and  ought  to  be  examined  with  caa- 

tion  and  deliberation. 
344  *If  I  could  be  satisfied  that  Claiborne 

Watkins's  testimony  was  competent, 
it  would  relieve  me  from  the  consideration 
of  other  questions,  as  to  which  I  have  some 
difficulty.  This  Will  is  offered  as  one  al- 
together in  the  hand-writing  of  the  Testa- 
tor. It  has  never  been  published  in  the 
presence  of  any  witness.  It  is  not  enough 
to  prove  that  the  signature  is  in  the  hand- 
writing of  the  Testator;  the  proof  must  go 
to  the  hand-writing  of  the  whole  Will. 

A  Testament  of  chattels,  written  in  the 
Testator's  own  hand,  though  it  has  neither 
his  name  nor  seal  to  it,  nor  witnesses  pres- 
ent at  its  publication,  is  good,  provided 
sufficient  proof  can  be  had  that  it  is  bis 
hand-writing.  2  Black.  Com.  502.  What 
is  sufficient  proof  of  this?  According  to 
the  Canon  I^aw,  which  is  re^'ognised  as 
obligatory  on  the  Common  Law  Courts, 
the  proof  of  hand-writing,  as  well  as  any 
other  fact,  before  a  Court  of  Probate, 
must  be  by  two  witnesses.  Lea  v.  Libb,  3 
Salk.  3%;  Twaites  v.  Smith,  1  P.  Wras. 
10;  Shotter  v.  Friend,  2  Salk.  547.  This 
is  the  Law  of  England,  and  was  our  Law 
also,  obligatory  on  our  Court  of  Probate, 
and  now  obligatory  on  them,  unless  it  has 
been  altered,  as  to  Wills  in  the  hand-writ- 
ing of  the  Testator,  by  some  Statute. 

If  there  are  two  witnesses  in  this  case  to 
the  hand-writing,  we  are  relieved  from  the 
enquiry,  whether  there  has  been  any  alter- 
ation in  this  respect,  by  our  Statute. 

Henry  W.    Watkins    is  undoubtedly   one 
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competent  witnets  as  to  the  hand-writing, 
not  only  of  the  signatnre,  but  of  the  whole 
body  of  the  Will.  Is  C.  Watkins  a  witness 
as  to  either?  He  says,  that  he  has  fre- 
quently seen  the  Testator  write  his  name 
to  receipts,  and  believes,  from  comparison, 
that  the  paper  in  controversy  with  the  sig- 
nature, is  wholly  in  the  hand-writing  of 
the  Testator;  believes  he  should  not  have 
been  able  to  prove  the  hand-writing  of  the 
Testator,  except  from  comparison  with  the 
signature  to  the  receipts  aforesaid.  This 
is  the  whole  of  his  evidence  as  to  the  hand- 
writing. 

345  *If  his  evidence  is  competent,  then, 
whether  it  is  entitled  to  much  or  little 

weight,  is  not  the  question  now  under  con- 
sideration. There  would  be  two  competent 
witnesses  as  to  the  hand-writing,  and  then 
the  only  remaining  question  would  be,  as 
to  the  sufficiency  of  the  whole  evidence  to 
establish  the  Will.  He  does  not  profess  to 
have  seen  the  Testator  ever  write  any 
thing,  except  his  signature,  which  he  had 
frequently  seen  him  write;  yet,  he  testifies 
to  the  whole  body  of  the  Will  signature 
and  all.  Had  he  confined  his  testimony  to 
the  signature  alone,  which,  in  a  case  of  a 
Will  of  chatties,  would  not  be  a  necessary 
part  of  the  Will,  and  had  said  nothing 
about  the  hand-writing  of  the  body  of  the 
Will,  it  could  not  perhaps  be  said  that  there 
were  two  witnesses  to  the  hand-writing  of 
the  body  of  the  Will.  A  witness,  who  has 
only  seen  a  party  write  his  name,  may  not 
be  able  to  form  an  opinion  as  to  the  hand- 
writing of  the  body  of  the  paper,  which, 
in  this  case,  it  is  necessary  to  prove:  proof 
merely  of  the  signature  not  being  enough. 
But  here,  the  witness  undertakes  to  speak 
of  the  hand-writing  of  the  body  of  the 
Will,  as  well  as  of  that  of  the  name  sub- 
scribed; and  although  his  opinion  might 
not  be  entitled  to  very  great  weight  it  is 
still  legal  and  competent  evidence,  if  there 
is  no  other  valid  objection  to  it.  A  witness 
may  have  very  full  knowledge  of  the  hand- 
writing, or  he  may  have  seen  him  write 
only  a  few  words,  and  only  once.  The 
weight  of  the  evidence  is  one  thing;  its 
competency  is  another.  1  Phill.  Evid.  422. 
But  he  says,  from  comparison,  he  be- 
lieves it  to  be  his  hand-writing ;  believes  he 
could  not  have  proved  the  hand-writing, 
except  from  comparison  with  the  signatures 
to  the  receipts.  What  kind  of  comparison 
he  made,  does  not  appear.  It  does  not  ap- 
pear that  the  receipts  were  in  Court;  so 
that  he  made  the  comparison  when  he  gave 
his  evidence.  I-^  such  was  the  fact,  and  if 
that  would  alter  the  case,  it  ought  to  have 
appeared  in  the  Bill  of  Exceptions.  There 
can  be  no  doubt,  I  presume,  that  if  a  wit- 
ness knows  he  is  about  to  be  examined 

346  as    to    hand-writing,    and  *has    fre- 
quently seen  the  party  write,  and  has 

in  his  possession  papers  that  he  saw  him 
write,  and  looks  at  them  so  as  to  refresh  his 
'  memory  as  to  the  character  and  manner  of 
writing,  and  then  deposes,  that  this  would 
not  destroy  his  testimony.  A  witness  is 
called  on  to  identify  a  man  he  had  before 
known ;  but,  before  he  sees  him,  he  looks 
at  a  picture  which  he  recognizes  to  be  a 
likeness;  which  rscals  the  features  and  ex- 
pression of  countenance,  and  notwithstand- 


ing alterations  by  age,  Ac.  he  testifies  to 
his  identity.  He  might  have  been  able  to 
identify  him,  without  having  looked  at  the 
picture;  yet,  he  may  think,  that  was  a 
material  aid  to  him  in  doing  so.  He  knew 
him,  however,  formerly ;  and  on  the  whole, 
thinks  he  is  the  man.  This  would  be  a 
very  different  thing  from  the  evidence  of 
one,  who  never  knew  him,  but  who  identi- 
fies him  by  a  mere  comparison  with  the 
picture.  Why  shall  a  man,  because  he 
has  seen  another  write,  be  better  able  to 
judge  of  hand-writing,  than  he  who  is  a 
good  judge  of  writing,  and  who  has  on  the 
trial,  compared  fair  specimens  of  his  writ- 
ing with  the  paper  in  question?  I  suppose 
it  is  because  he  acquires  a  better  knowledge 
of  the  character  of  the  hand,  by  seeing 
him  write,  and  has  a  knowledge  of  it  pre- 
vious to  the  dispute ;  and  is  not  governed 
by  a  mere  juxta-position,  and  comparison 
between  paper,  of  which  he  had  no  previ- 
ous knowleoge.  A  witness  may  believe, 
that  he  cannot  prove  the  hand-writing, 
having  no  recollection  of  it,  until  it  is  pro- 
duced to  him ;  and  then,  he  knows  it.  A 
witness,  having  authentic  writings  in  his 
possession,  which  he  has  not  seen  for  n^any 
years,  may  believe  that  he  cannot  prove 
the  hand-writing,  until  he  sees  those 
papers,  and  he  may  then  recollect  it.  Had 
the  witness  said,  that  on  seeing  the  re- 
ceipts, though  he  knew  them  to  have  been 
signed  by  the  Testator,  he  still  had  no 
recollection  of  the  l^and-writing,  then  he 
could  have  given  no  other  evidence  in  the 
case,  than  any  other  judge  of  writing 
could  have  given;  except  to  prove  that  the 
receipts  produced  had  been  signed  by  the 
Testator,  so  as  to  show  that  they 
347  were  fair  'specimens  of  his  signa- 
ture, to  compare  by.  If  such  was  in 
reality,  his  testimony,  it  ought  to  have 
been  so  stated.  He  has  certainly  more 
knowledge  on  the  subject  than  one  who  saw 
him  write;  and  therefore,  I  cannot  say  he  is 
incompetent,  merely  because  he  had  looked 
at  writings  known  to  be  writings  of  the 
Testator,  unless  he  had  sfone  on  to  say, 
that  having  done  so,  he  still  had  no  recol- 
lection of  his  hand,  and  spoke  entirely 
from  comparing  the  one  writing  with  the 
other;  in  which  case  both  ought  to  have 
been  before  him  at  the  time  he  testified ; 
as  must  have  been  the  case,  had  the  com- 
parison been  made  by  one  who  never  saw 
him  write.  It  does  not  appear,  nor  can  it 
be  presumed  in  this  case,  that  he  had  had 
the  Will  at  his  house,  and  compared  the 
writings,  or  that  he  had  compared  them 
together  in  the  Clerk's  office  where  it  seems 
this  paper  had  been  lodged  for  some  time 
before  the  trial. 

On  the  whole,  it  seems  to  me,  though 
not  without  some  doubt  that  however  small 
the  weight  due  to  this  evidence,  it  was 
competent,  and  that  consequently  there 
were  two  witnesses  to  the  hand- writing. 

This  relieves  me  from  the  necessity  of 
deciding  positively,  the  very  important 
question,  whether,  because  our  Act  of  As- 
sembly, 1  Rev.  Code,  375,  has  made  a  Will, 
if  written  altogether  by  the  Testator,  a 
good  Will  of  lands,  that  the  intention  was 
to  alter  the  Law  as  to  the  number  of  wit- 
nesses   necessary   to   establish    such  Will. 
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As  at  present  advised,  however,  I  cannot 
think  it  was  the  intention  of  the  Leifisla- 
ture  to  lessen  the  guards  theretofore  exist- 
ing as  to  the  proof  of  Wills.  It  requires 
two  subscribing  witnesses  as  to  Wills  of 
lands,  where  not  so  written  by  the  Testa- 
tor; leaving  the  Law  as  to  personals  as  it 
stood  before,  to  wit,  that  the  witnesses 
need  not  subscribe,  and  that  the  testator 
need  not  sign  such  Will.  In  other  respects, 
they  were  left  equal,  the  Law  requiring 
no  greater  number  of  witnesses  as  to  Wills 
of  real  estates,  than  those  of  personals. 
If  Wills  of  lands  were  proved  here  as  in 
England,  merely  before  the  Courts  of 
348  Common  Law,  some  *argument  might 
be  made,  that  the  Common  Law  mode 
of  proof  was  intended.  But,  the  same  tri- 
bunals are  to  take  jurisdiction  of  Probates 
of  Wills  of  lands  as  of  personals;  and  if  it 
was  intended  to  place  Wills  of  lands  on  a 
dififerent  footing  from  those  of  personals, 
where  written  by  the  Testator,  or  to  alter 
the  Law  as  to  the  kind  of  proof  in  the  lat- 
ter case,  it  seems  to  me  it  would  not  have 
been  left  to  mere  implication.  The  man 
who  forges  the  Will,  may  prove  it. 

From  the  view  I  have  taken  of  this  case, 
it  is  oerhaps  not  necessary  for  me  to  do 
more  than  to  suggest  my  present  impres- 
sions as  to  this  point. 

In  addition  to  the  t^o  witnesses  in  this 
case,  there  are  strong  corroborative  cir- 
cumstances in  favor  of  this  Will,  which  I 
need  not  recapitulate.  One  has  had  a  good 
deal  of  bearing  on  my  mind.  The  Testa- 
tor, in  all  the  Wills  add  instruments  which 
have  been  produced,  has  shown  an  inten- 
tion to  do  his  own  writing.  He  has  never 
called  on  any  one  else  to  write  tor  him. 
This  shows,  that  he  was  apprised  that  a 
Will  in  his  own  hand-writing  was  good 
without  witnesses. 

The  sentence  of  the  Superior  Court  must 
be  affirmed. 

JUDGE  CABELL. 

It  is  essential  to  the  proof  of  hand-writ- 
ing, that  the  witness  shall  be  acquainted 
with  the  hand-writing  which  he  is  called 
on  to  establish.  The  mere  fact  of  having 
seen  a  person  write,  if  it  did  not  impart  an 
acquaintance  with  the  hand-writing,  is  of 
no  importance  whatever.  I  am,  therefore, 
of  opinion,  that  Claiborne  Watkins  was 
an  incompetent  witness. 

Upon  the  other  points  in  the  cause,  I 
concur  in  opinion  with  Judge  Green ;  and 
he  has  gone  so  fully  into  them,  as  to  leave 
me  nothing  new  to  add. 

I  am  of  opinion,  to  affirm  the  Judgment. 
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HANDWRITlNa 

I.  Proof  of  Handwriting. 

I.  Mode  of  Proof  Generally. 

a.  By  Comparison. 

(I)  Comparison  by  Experts. 
(i)  Comparison  by  Nonexperts. 
(8)  Comparison  by  the  Jury. 
(4)  Comparison  by  the  Court. 

b.  Proof  of  In  Actions  under  Sutute. 

c.  Burden  of  Proof. 

d.  Safflclent  to  Submit  Case  to  Jury. 


Forffery  and  Connterfeltiuff,  appended  to  Cole- 

man  v.  Com..  85  Oratt  886. 
Wills,  appended  to  Hn^rhes  v.  Hufftaes.  8  Manf. 

900. 

L  PROOF  OP  HANOWRITINO. 

1.  Mods  of  Pboof  Qkse&ally, 

MiMt  tisvo  Knowledfo  of  Wrttla^.-To  render  a 
person  a  competent  witness  to  testify  to  the  band- 
writlnffofanolher.it  is  not  sufficient  to  show  the 
receipt  of  friendly  letters  purporting  to  come  from 
sach  person  alone,  but  some  admission  or  acquies- 
cence equivalent  to  an  acknowledgment  that  sadi 
person  was  the  writer  of  the  letters  must  be  shown 
independent  of  their  receipt  and  contents.  Flowen 
▼.  Fletcher.  40  W.  Va.  103.  80  S.  E.  Rep.  871. 

Evidence  nuot  Be  Direct.— And  it  is  not  proper  for 
a  witness  to  state,  in  a  prosecution  for  forgery, 
that  "he  is  perfectly  familiar  with  the  handwriting 
of  the  accused,"  stating  the  circumstances  which 
make  him  so,  and  "expresses  the  confident  opinion 
from  his  knowledge  of  accused's  handwriting  that 
he  was  Incapable  of  writing  the  order**  In  quesUon. 
Burr  ess  v.  Com..  87  Oratt  948. 

Having  Seen  Party  Wrlte.-A  witness  who  had  seen 
party  write,  is  a  competent  witness  to  prove  bis 
handwriting,  though  some  years  had  passed  since 
he  saw  him  write,  and  he  could  not  be  positive  in 
his  statements.    Chahoon  v.  Com.,  20  Gratt.  713. 

And  so.  a  witness  is  competent  to  prove  hand- 
writinir  who  saw  the  party  write  only  once,  and 
who  states  that  he  wonld  not  be  able  from  bis 
knowledge  to  distinffuish  it  from  that  of  others: 
but  that  his  opinion  was,  from  a  comparison,  that 
the  handwriting  was  the  same.  Pepper  r.  Bamett, 
88  Gratt.  405.  See  Hanrlot  v.  Sherwood.  82  Va.  14: 
Flowers  v.  Fletcher,  40  W.  Va.  108,  20  S.  E.  Rep.  871: 
Chahoon  v.  Com..  80  Gratt.  788. 

Having  Never  Seen  Party  Write.— It  is  competent  to 
prove  by  a  witness  who  has  never  seen  tesutor 
write,  bnt  who  has  acquired  a  knowledge  of  bis 
handwriting  from  examination  of  his  papers,  that 
the  will  is  In  the  handwriting  of  testator.  Sharp  r. 
Sharp,  8  Leigh  264. 

And  a  witness  Is  competent  to  (testify  who  has 
never  seen  the  alleged  author  of  the  paper  in  dfi- 
pute  write,  and  whose  impressions  are  drawn  from 
recollections  of  orders  seen  by  him  casually  in  the 
way  of  business  thirteen  years  before.  The  weight 
of  such  testimony  Is  for  the  consideration  of  the 
jury.  Cody  V.  Conly,  27  Gratt  888.  See  Flowers  v. 
Fletcher,  40  W.  Va.  108,  80  S.  E.  Rep.  871. 

Witness  Who  Had  Seen  Paper  In  QiiosUon.— Al^  a 
witness  who  has  seen  the  paper  in  question,  bat 
who  has  it  not  before  him  at  the  time,  is  competent 
to  prove  the  handwriting,  and  this  too,  without  dis- 
tinct proof  that  the  paper  he  saw  and  the  paper  in 
question  are  the  same.  Nuckols  v.  Jones.  8  Gratt 
878. 

Maker  and  AttesUng  Witness  Being  DoML-Where 
the  writing  in  dispute  was  attested  by  a  witness 
who  made  his  mark  and  since  died,  it  was  proper, 
under  the  circumstances,  to  establish  the  dne  ex- 
ecution of  the  paper  to  prove  the  handwriting  of 
the  deceased  party  executing  it  Gilliam  v.  Perkln- 
son.  4  Rand.  885.  See  Raines  v.  Philips,  l  Leigh  481: 
Hanrlot  V.  Sherwood,  88  Va.  1;  Steptoe  v.  Flood.  81 
Gratt  888. 

Handwriting  of  Propounder  of  Wilt— And  It  is  held, 
where  the  genuineness  of  a  holograph  will  in  In 
question,  contesunt  may  prove  by  witnesses  ac- 
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qualnted  with  the  taandwriUnff  of  propounder.  but 
notwitli  testator's,  that  the  will  is  in  the  hand- 
writing  of  such  propounder.  Brown  v.  Hall.  86  Va. 
150,  7  S.  E  Rep.  182. 

RefrMhIng  Memory  by  Other  Wrttliigs.-The  evl. 
dence  of  a  witness  as  to  handwriting,  who  has 
formed  an  acquaintance  with  it  from  seeinir  the 
party  write,  or  from  a  course  of  correspondence,  is 
not  rendered  incompetent,  nor  its  weight  impaired 
by  his  having  referred  for  the  purpose  of  refresh- 
ing his  memory,  to  papers  in  his  own  possession, 
known  to  be  written  by  the  party.  Bedford  v. 
Peggy,  0  Rand.   816. 

Who  May  Prove  Instnuoeiit  a  Forgery.— On  a  prose- 
cation  for  forgery,  proof  that  the  Instrument  is  a 
forgery  may  be  had  upon  the  evidence  of  others 
than  the  party  whose  signature  is  forged,  and  with- 
out accounting  for  his  absence.  Foulkes  v.  Ck>m.,  2 
Rob.  841. 

a.  By  Comparlion, 

(I)  Comparison  by  Experts.— Under  the  rules  of  evi- 
dence in  this  state  expert  testimony  is  admissible  to 
test  the  genuineness  of  disputed  writings  by  com- 
parison of  writings  admitted  or  proved  to  be  gen- 
uine with  writings  alleged  to  be  forged.  Hanrlot 
V.  Sherwood.  82  Va.  1:  Tower  v.  Whip  (W.  Va.).  44  S. 
E.  Rep.  179. 

And  in  an  action  on  promissory  note,  when  de- 
fendant denies  the  execution  of  It.  an  expert  on 
handwriting  may  compare  the  signature  to  the  note 
with  the  defendant's  signature  with  i^eas  signed 
and  sworn  to  and  filed  by  him.  and  expressed  his 
opinion  whether  the  same  person  made  the  signa- 
ture to  notes  and  pleas.  Tower  v.  Whip  (W.  Va.).  44 
S.  E.  Rep.  179.    See  Hanrlot  v.  Sherwood.  82  Va.  1. 

(a)  Comparison  by  Nonexperts.— The  evidence  of 
a  witness  who  has  frequently  seen  a  testator  write 
his  name  to  receipts,  and  who  has  resorted  to  those 
receipts  before  he  gives  his  evidence,  to  refresh  his 
memory,  as  to  the  handwriting,  but  who  testified 
be  believes  the  body  of  the  will  and  signature  to  be 
the  handwriting  of  the  testator,  though  he  forms 
that  belief  from  comparison  and  that  he  would  not 
be  able  to  prove  the  handwriting,  except  from  com- 
paring It  with  the  signature  to  the  said  receipts, 
was  competent  evidence  to  prove  the  handwriting. 
Bedford  V.  Peggy,  0  Rand.  816. 

And  a  witness  who  has  seen  the  party  write  but 
once,  and  who  admits  his  knowledge  of  the  hand- 
writing Is  very  imperfect  may  compare  the  disputed 
writing  with  that  he  had  seen  written,  and  gite  an 
opinion  thereon.    Pepper  v.  Bamett.  22  Gratu  406. 

(3)  Comparison  by  the  Jury.— On  the  trial  of  Issue 
on  a  plea  of  non  ett  factum  whether  the  party's 
signature  to  the  Instrument  In  question  be  genuine 
or  not,  it  is  inadmissible  to  lay  other  proved  speci- 
mens of  the  party's  handwriting  before  the  jury, 
that  it  may  judge  by  comparison  whether  the  writ- 
ing in  question  be  genuine.  Such  comparison  of 
handwriting  is  not  proper  evidence.  Rowt  v.  Kile, 
1  Leigh  216.  See  Clay  v.  Robinson,  7  W.  Va.  868:  Clay 
V.  Alderson.  10  W.  Va.  61.  Compare  Hanrlot  v.  Sher- 
wood, 82  Va.  1. 

But.  upon  a  trial  for  uttering  a  forged  receipt, 
witnesses  may  testify  as  to  the  handwriting  in  the 
alleged  forged  receipt;  and  being  acquainted  with 
the  Hlgnatnre  of  the  person's  name  purporting  to 
be  signed  thereto,  may  before  the  jury,  make  the 
letters  of  such  person's  name  as  they  think  he 
makes  them,  and  the  jury  may  compare  such  letters 
so  made,  with  the  letters  In  the  alleged  signature. 
SUte  V.  Henderson,  89  W.  Va.  147,  1  S.  E.  Rep.  836. 

Upon  such  trial  the  jury  will  not  be  permitted 
to  receive  the  proved,  and  not  admitted  signature 
of  the  person,  when  none  had  been  alleged  to  have 


been  forged,  so  as  to  permit  them  to  compare  the 
two  signatures.  Much  less  would  it  be  proper  to 
permit  evidence  to  go  to  the  jury  by  a  witness  that 
he  had  compared  the  alleged  forged  signature  with 
one  admitted  to  be  genuine,  and  they  were  exactly 
alike.  SUte  v.  Henderson.  29  W.  Va.  147. 1 S.  E.  Rep. 
226. 

Nor,  upon  the  trial  of  an  Indictment  for  forgery, 
when  it  becomes  necessary  to  prove  the  genuine 
signature  of  the  party  whose  name  is  alleged  to 
have  been  forged,  is  it  admissible  to  give  In  evidence 
to  the  jury  the  genuine  signature  of  such  party,  al- 
though written  in  the  presence  of  the  jury,  that 
they  may  judge  by  compairlng  the  same  in  whole  or 
in  part  with  any  part  of  the  alleged  forged  signa- 
ture, whether  the  party  who  made  the  forged  signa- 
ture tried  to  imitate  any  part  of  the  genuine 
signature  of  the  party  whose  name  is  alleged  to 
have  been  forged.  State  v.  Koontz.  81  W.  Va.  127. 
6S.  E.  Rep.  828. 

(4)  Comparison  1^  the  ConTt.^Quair$,  Is  it  com- 
petent for  a  probate  court  to  compare  the  handwrit- 
ing of  the  papers  in  question  with  that  of  papers 
produced  in  court,  admitted  to  be  genuine,  or 
proved  to  be  so?  And  is  not  the  rule  In  a  probate  . 
court  different  from  that  in  trials  before  a  jury? 
Redford  v.  Peggy,  6  Rand    816. 

h.  Proof  of  in  AcHont  und^r  Statutt.— In  a  suit 
against  the  assignor  of  a  bond  the  handwriting  of 
the  assignor  prior  to  his  own  need  not  be  proved 
upon  the  trial  of  the  case.  Mc Williams  v.  Smith.  I 
Call   128. 

For,  the  statute,  dispensing  with  proof  of  hand- 
writing in  certain  cases  only  applies  where  the  dec- 
laration alleges  that  the  defendant,  or  the  person 
stated  to  have  made  the  writing,  subscribed  his 
name  thereto.  Kelly  v.  Paul.  8  Qratu  191.  See 
Shepherd  v.  Frys.  8  Gratt  442;  Clason  v.  Parrlsh, 
98  Va.  24,  84  S.  E.  Rep.  471. 

And,  in  an  action  of  debt  at  common  law.  on  a 
negotiable  note,  the  plea  of  rUl  debit  put  In  issue  the 
execution  of  the  note,  and  all  transfers  thereof,  but, 
by  statute,  when  the  execution  and  endorsement  ot 
the  note  are  averred  in  the  declaration,  no  proof 
thereof  is  required,  unless  an  affidavit  be  filed  with 
the  pleadings  putting  it  in  Issue,  denying  that  such 
endorsement,  etc,  or  other  writing  was  made  by  the 
person  charged  therewith  or  by  anyone  thereto 
authorized  by  him.  Clason  v.  Parrlsh.  98  Va.  84.  24 
S.  E.  Rep.  471.  See  Phaup  v.  Stratton.  9  Oratt.  619; 
Maxwell  v.  Burbridge.  44  W.  Va.  248,  28  S.  E.  Rep. 
702:  Robinson  v.  Dix.  18  W.  Va.  688:  James  River,  etc.. 
V.  LitUejohn.  18  Gratt.  68;  Code  of  Va..  I  8879:  Code 
of   W.  Va.,  ch.  126. 1  40. 

So,  also,  where  a  defendant  in  chancery.  In  his  an- 
swer, alleges  that  plaintiff's  decedent  delivered  his 
three  receipts  to  respondent  for  money  paid  him  on 
account  of  the  matter  in  controversy,  and  files  with 
his  answer,  as  a  part  thereof,  what  purports  to  be 
the  original  receipts,  such  receipts  will  be  regarded 
as  genuine,  without  any  proof  of  the  handwriting, 
unless  the  fact  that  such  receipts  were  made  by 
plaintiff's  decedent  is  denied  by  affidavit  Maxwell 
V.  Burbridge.  44  W.  Va.  248,  28  S.  E.  Rep.  702:  Clason 
V.  Parrlsh.  98  Va.  24.  24  S.  E.  Rep.  471 :  Phaup  v. 
Stratton.  9  Gratt.  619:  Robinson  v.  Dlx.  18  W.  Va. 
688:  James  River,  etc.  v.  Littlejohn,  18  Gratt  58: 
Code  of  Va..  I  8279:   Code  of  W.  Va..  ch.  126. 1  40. 

e.  Burden  of  Proof— Where  bill  or  other  pleadings 
sets  up  a  writing  and  alleges  that  it  was  made  and 
signed  by  defendant's  intestate  In  his  lifetime,  and 
defendant  denies,  by  answer  under  oath,  the  allega- 
tions, and  demands  proof,  such  answer  puts  the 
genuineness  of  the  writing  in  iSMue,  and  throws  the 
burden  uf  proof  on  the  alleger.    Harnsberger    v. 


•  RAND. 


VXROnilA  RBPOKT8,  AmfOTATBD. 


849-^61 


Ck>cliraQ.  8S  Va.  727. 1  S.  E.  Rep.  l».    See  Swecker  v. 
Swecker.  87  Va.  806.  12  S.  E.  Rep.  1050. 

d.  Sufficient  to  Submit  Gate  to  ./wry.— And.  on  the 
plea  of  non  $»t  factum,  proof  of  the  handwrttinff  oZ 
the  sabscribioff  wttnesses.  and  that  they  are  dead, 
is  snfflcient  to  submit  the  case  to  the  jury.  Boffle 
V.  Sullivant,  1  Call  561. 
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*Thomat  M.  Cowling,  v.  The  Justices 
of  Nansemond  Uounty. 


May.  1828. 


Judnnefits—Piaallty— Appeal. *-Thou8li  a  Judgment 
of  a  Superior  Court  of  Law,  reversluff  a  Judgment 
of  a  County  Court,  and  directing  other  pleadings 
in  the  cause,  be  interlocutory  in  its  character, 
yet  the  finality  of  the  Judgment  in  the  County 
Court  imparts  its  character  to  the  Judgment  of 
the  Superior  Court,  so  as  to  authorise  an  appeal 
to  the  Court  of  Appeals. 

Executors -Official  Bond— flaterlal  Defects.— The  oflQ- 
clal  bond  of  an  Executor,  in  the  penalty  of  which 
tbe  names  of  the  obligees  are  not  Inserted,  and  in 
the  condition  of  which  the  name  of  the  Executor, 
and  of  toe  Court  to  which  he  was  to  return  the 
account  of  his  transactions  are  blank,  is  mate- 
rially defective,  and  no  Judgment  can  be  ren- 
dered on  it  at  Law. 

An  imperfect  bond,  parporting  to  be  an 
ezecntor'8  bond,  was  executed  by  the  Ap- 
pellant and  other  obligors,  in  Nansemond 
County  Court  on  the  lOth  October,  1803. 
The  following  is  a  copy  of  the  instrument 
so  executed :  *  *K*^ow  all  men  by  these  pres- 
ents, that  we,  William  Coffield,  Thomas 
M.  Cowling,  and  Willis  Coffield,  are  held 
an<r  firmly  bound  unto  Gentlemen, 

Justices  of  the  Court  of  County,  now 

sitting,  in  the  sum  of  four  thousand  dol- 
lars, payment  whereof  well  and  truly  to  be 
made  to  the  said  Justices,  and  their  sue* 
cessors,  we  bind  ourselves,  and  each  of  us, 
our  and  each  of  our  heirs.  Executors,  and 
Administrators,  jointly  and  severally  firmly 
by  these  presents.  Sealed  with  our  seals 
this  10th  day  of  October,  Anno.  Dom.  one 
thousand  eight  hundred,  and  three,  Sl  in 
the         year  of  the  Commonwealth. 

**The  Condition  of  this  obligation  is, 
that  if  thenaid  William  Coffield  executor  of 
the  last  Will  and  Testament  Wiilis 

Coffield  deceased,  do  make  a  true  and  per- 
fect inventory  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said 
deceased  which  have  or  shall  come  to  the 
hands,  possession,  or  knowledge  of 
the  said  cr  into  the  hands,  or  pos- 

session   of  any    other    person    or  persons 
for  and  the  same  so  made  do 

350      exhibit  *into  the  Court,  at  such  time 
as  shall  be  thereto  required  by 

the  said  Court,  and  the  same  goods,  chat- 
tels and  credits  do  well  and  truly  adminis- 
ter according  to  Law,  and  do  make  a  just 
and  true  account  of  acting  and  doings 

therein  when  thereunto  required  by  the 
said  Court,  and  further  do  well  and  truly 
pay  and  deliver  all  the  legacies  contained, 
and  specified  in  the  said  Will,  as  far  as  the 
said  goods,  chattels,  and  credits  will  ex- 
tend according  to  the  value  thereof,  and  as 


•See  monographic  no^^on  "Judgments"  appended 
to  Smith  V.  Charlton.  7Gratt.  426:  monotrraphicnofg 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc..  Turnpike  Co.,  I  Rob.  SJ6S. 

The  principal  case  1«  cited  in  Janey  v.  Blake.  8 
Leigh  91 :  Morgan  v.  Ohio  River  R.  R.  Co..  39  W.  Va. 
28.  19  S.  E.  Rep.  590. 


the  Law  shall  charge;  then  this  obligation 
to  be  void,  else  to  remain  in  full  force. 
William  Coffield,  (L.  S.) 

Thomas  M.  Cowling,  (L.  6.) 
Willis  Coffield,  (L.  8.) 

* 'Sealed  and  delivered 

in  the  presence  of," 

Debt  was  brought  on  this  bond  in  tbe 
name  of  Jeremiah  Godwin,  snrvivinc^ 
obligee  of  Robert  M.  Riddick.  Wil- 
liam Summer,  and  Fisher  Dashiell, 
Justices  of  the  Peace  of  the  Court  of 
Nansemond  County  aforesaid,  at  the  rela- 
tion of  Samuel  Carrol,  Administrator  de 
bonis  non,  with  the  Will  annexed  of 
Willis  Coffield  deceased,  against  the  above 
mentioned  obligor.  Cowling,  to  recover  the 
sum  of  SI,  169,  found  due  from  the  said  ex- 
ecutor to  the  estate  of  his  Testator,  by  tbe 
Commissioners  appointed  to  settle  his  ac- 
counts. 

The  Declaration  recited  the  bond  as  be- 
ing made  to  the  **said  obligees;*'  that  it, 
the  persons  before  named  as  Justices  of 
Nansemond  Countv,  and  recited  the  condi- 
tion as  importing  an  obligation  on  the  part 
of  the  Executor  to  make  a  just,  and  troe 
account  of  his  actings  and  doings,  when 
required  by  the  said  Court  of  Nansemond 
County.  It  further  averred,  however, 
**that  although  the  obligation  aforesaid 
does  not  show  the  names  of  the  obligees, 
or  persons  to  whom  the  same  was  executed, 
yet  the  obligees  aforesaid  are  those  to 
whom,  and  in  whose  favor  the  said  obliga- 
tion was  made  and  executed,  as  by  the  rec- 
ordsand  proceedings  remaining  in  tbe 
351  Clerk's  Office  of  the  said  ^County  of 
Nansemond,  (besides  other  evidence) 
will  manifestly  appear." 

The  Defendant  Cowling,  craved  oyer  of 
the  writing  obligatory,  and  also  of  the  con- 
dition thereof,  and  demurred  to  the  Decla- 
ration, for  the  following  causes:  1st.  Be- 
cause there  are  no  obligees  actually  named 
in  the  penalty  of  the  said  writing  obliga- 
tory; 2dly.  Because  in  the  condition,  tbe 
name  of  tiie  Executor,  as  well  as  the  name 
of  the  Court  into  which  he  would  have 
been  bound  to  f'xhibit  an  account  of  bis 
Executorial  transactions,  are  omitted  to 
be  inserted :  3dly.  Because  the  condition 
omits  to  designate  and  point  out  who  shall 
render  an  account  of  his  actings  and  doings 
as  Executor  as  aforesaid  when  thereunto 
required.  4thly.  Because  there  is  a  vari- 
ance between  the  Bond  and  Declaration. 
There  was  a  joinder  in  demurrer,  and  the 
County  Court  gave  Judgment  for  the  De- 
fendant. 

The  Plaintiff  obtained  a  Supersedeas, 
and  the  Superior  Court  of  Law  reversed 
the  Judgment  of  the  County  Cou-t,  and  or- 
dered all  the  proceedings  subsequent  to  tbe 
Writ  of  Enquiry  to  be  set  aside,  and  pro- 
ceeding to  give  such  Judgment  as  tbe 
County  Court  ought  to  have  given,  over- 
ruled the  demurrer,  directed  that  the  De- 
fendant below  should  answer  over,  and 
remanded  the  cause  to  the  County  Court 
for  further  proceedings  to  be  had  therein, 
and  gave  Judgment  for  the  Plaintiffs  costs 
in  the  Superior  Court. 

To  that  Judgment,  the  Defendant  ob- 
tained a  Supersedeas  from  a  Judge  of  this 
Court. 
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Chapman  Johnson,  for  the  Plaintiff  in 
Error,  was  stopped  by  the  Court. 

Scott,  for  the  Defendant  in  Error. 

May  3.  The  PRESIDENT  delivered  his 
opinion,  in  which  the  other  Judges  con- 
curred.* 
352  *Upon  the  preliminary  question, 
whether  the  Supersedeas  was  prop^ 
erly  awarded  to  the  Judgment  of  the  Supe- 
rior Court,  I  think  there  can  be  no  doubt; 
for,  though  that  Judgment,  reversing  the 
Judgment  of  the  County  Court,  and  direct- 
ing other  pleadings  in  the  cause,  was  in- 
terlocutory in  its  character,  (though  final 
there,)  the  Judgment  of  the  County  Court, 
being  final  as  regards  the  jurisdiction  of 
this  Court,  it  imparted  that  character  to 
the  Judgment  of  the  Superior  Court,  and 
an  appeal  will  lay  from  it  to  this  Court. 

On  the  merits,  I  think  there  is  as  little 
doubt.  A  Relator  in  a  suit  on  an  o£Bcial 
bond,  ought  to  set  out  in  the  pleadings, 
bis  interest  in,  and  claim  to,  relief  upon 
it;  which  he  has  totally  omitted  in  this 
case.  On  the  demurrer  to  the  Declaration, 
by  oyer  taken  of  the  bond  and  condition, 
they  became  a  part  of  it,  and  might  be 
demurred  to  for  any  defect  apparent  on 
their  face;  and  that  is  the  ground  of  the 
special  demurrer  in  this  case.  The  two 
first  points  relate  to  defects  in  the  t>ond  and 
condition ;  as  first,  because  there  are  no 
obligees  named  in  the  bond.  Secondly,  be- 
cause in  the  condition,  the  name  of  the 
Executor,  and  of  the  Court  into  which  he 
was  to  return  the  account  of  his  transac- 
tions, are  blank.  In  fact,  the  bond  is  only 
a  copy  of  the  blank  bond  to  be  found  in  the 
Act,  except  that  the  names  of  the  obligors 
are  inserted  in  the  penal  part  of  it.  It  is 
materially  defective.  Parties  ought  to  be 
held  to  a  reasonable  strictness,  or  great  in- 
justice may  be  done.  There  can  be  no 
bond  without  an  obligee;  and  it  ought  to 
be  made  to  the  sitting  Justices  at  the  time 
it  is  executed. 

On  all  these  grounds,  not  noticing  some 
minor  objections,  I  think  that  the  Judg- 
ment of  the  Superior  Court  ought  to  be  re- 
versed, and  that  of  the  County  Court 
affirmed. 
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*Hatcher  v.  CabUI. 


May.  1828. 
Assiftned  Bond— Debt  on— Bvldence— Payment  to  As- 
siffnor.t— Id  debt  on  an  assiffned  bond,  the  asnlg-oee 
beinfir  Plaintiff,  if  the  Defendant  pleads  thai  he 
has  paid  the  debt  to  the  Plalotlff,  (without  plead- 
ing- payment  to  the  asslfirnor  before  notice  of  the 
aBsiffnment)  It  Is  not  allowable  to  give  in  evidence 
any  set-off  against  or  payment  to,  the  assignor. 

Debt  by  George  Cabell,  assignee  of  Ben- 
jamin Perkins,  in  the  Superior  Court  of 
Law  for  Bedford  county,  against  Archi- 
bald Hatcher,  Edward  Hatcher,  and  Harda- 
way  Hatcher,  on  a  bond,  in  the  penalty  of 
$5,527  62,  conditioned  to  pay,  on  or  before 
the  7th  of  March,  1819,  the  sum  of  $2,763  81, 
dated  in  April,  1818,  executed  by  the  said 
Hatchers  to  Perkins,  and  by  him  assigned 
to  the  Plaintiff.  The  Defendants  pleaded, 
''that  they  have  paid  the  debt,  in  the  Dec- 
laration mentioned,  to  the  Plaintiff." 
General   replication,    and    issue.       At  the 


*JuDOB  COALTBB.  absent 

tSee  monographic    note  on   "Assignments"    ap- 
pended to  Ragsdale  v.  Hagy.  9  Oratt  409. 


trial,  the  Defendants  excepted  to  an  opin- 
ion of  the  Court.  The  Bill  of  Exceptions 
sets  forth,  that  on  the  trial  of  the  cause, 
the  Defendants'  Counsel  offered  as  a  set-off 
to  the  Plaintiff's  demand,  two  notes;  the 
first  of  which  is  a  negotiable  note,  dated 
Lynchburg,  17th  January,  1819,  executed 
by  Benjamin  Perkins  to  James  W.  Dibrell, 
promising  to  pay  him,  or  order,  ninety 
days  after  date,  that  the  Farmers'  Bank  at 
Lynchburg,  $1,795  57,  endorsed  by  the  said 
James  W.  Dibrell,  John  Moore,  and  Archi- 
bald Hatcher.  This  note  was  regularly 
protested  at  maturity,  and  the  instrumeni: 
of  protest  was  also  offered  in  evidence.  The 
second  note  was  in  the  following  words: 
"For,  and  in  consideration  of  the  sum  of 
$613  22,  this  day  borrowed  of  James  W. 
Dibrell,  I  hereby  transfer  and  assign  to 
him  a  bond,  executed  to  me  by  A.  and 
E.  Hatcher,  dated  about  7th  March,  1818,  and 
payable  twelve  months  after  date,  for  $2,763 
and  cents,  after  deducting  $2,000  for 

Dr.  George  Cabell,  who  now  holds  the  said 
bond:  when  the  said  Dibrell  collects  the 
money,  he  is  to  pay  himself  the  above 
$613  22,  with  interest,  and  the  balance  I 
am  entitled  to:  This  30th  March,  1819. 

Benj.  Perkins." 
354         *With  an  endorsement,  as   follows: 
'*I  assign  the  within  to  A.  Hatcher, 
for  value  received. 

James  W.  Dibrell." 

The  Court  refused  to  suffer  the  notes  to 
go  in  evidence  to  the  Jury,  because  it  was 
proved  by  the  Plaintiff,  that  in  December, 
1818,  or  January,  1819,  the  Defendant, 
A.  Hatcher,  had  notice  that  the  bond  in  the 
Declaration  mentioned,  had  been  assigned 
to  the  Plaintiff,  and  that  in  January  or 
February,  1819,  the  Defendant,  A.  Hatcher 
acknowledged  he  had  no  set-off  against  the 
same,  and  there  being  no  evidence  offered 
to  show  that  the  whole  bond  was  not  as- 
signed to  the  Plaintiff,  other  than  the  sec- 
ond mentioned  paper  alone. 

Verdict  and  Judgment  for  the  Plaintiff, 
from  which  the  Defendants  appealed. 

Wickham,  for  the  Appellants. 

Johnson,  for  the  Appellee. 

May  5.  The  PRESIDENT  delivered  the 
opinion  of  the  Court.t 

The  Judgment  in  this  case,  ought  to  be 
affirmed  on  the  general  objection,  that  the 
matter  on  which  the  questions  in  the  Bill 
of  Exceptions  were  raised,  was  not  perti- 
nent to  the  issue  made  up  on  the  plea  of 
payment  to  the  Plaintiff  only. 
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^Elizabeth     M.    Davis,    v.    James  G. 
Rowe,  and  Others. 

May.  1828. 
Ststitte  of  Descents— Effect  on  Common  Law.$-  Tbe  Act 

of  Descents  of  1785,  (since  re-enacted  at  the  Revls- 
alsof  1792  and  1819.)  entirely  repealed  and  abro- 
gated tbe  Common  Law  course  of  descents,  and 
all  the  principles  thereof. 
Snme— Construction— Per  Capita— Per  Stirpes— Case  at 
Par— If  an  intestate  dies,  (without  children,  or 


tAbsent.  JuDOB  Coaltbr.  Judob  Cabell,  being- 
related  to  one  of  the  parties,  did  not  sit  in  this  case. 

{Statute  of  Descents— Effect  on  Common  Law.— The 
act  of  1785  entirely  repealed  and  abroiraled  the 
common-law  course  of  descents,  and  all  the  princi- 
ples thereof:  its  enactments  stand  in  diametrical 
opposition  to  all  the  rules  and  canons  of  the  common 
law:  and  It  is  a  complete  and  perfect  whole,  con- 
tainloir  within  itself  a  provision  for  every  case  that 
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their  descendants,  without  a  father,  without  a 
mother,  brother,  or  sister,  but  having  had  a 
brother  and  a  sister,  both  of  whom  died  before 
him ; )  leavln^r  a  niece  the  only  child  of  the  brother, 
and  two  nephews,  and  two  nieces,  the  children  of 
the  sister,  the  real  estate  of  the  Intestate  will  de- 
scend, and  the  personal  estate  be  distributed  to  all 
oi  these  nieces  and  nephews  per  capita,  and  not 
per  stirpes,  they  beluff  all  In  the  same  decree  of 
consanguinity  to  the  Intesute. 

same—Same— Same— Same— Same.— In  such  case,  the 
estate  will  not  be  divided  Into  moltles.  to  be  fflven. 
one  moiety  to  the  child  of  the  brother,  according 
to  the  Common  Law  doctrine  of  Jus  representa- 
tionls.  and  the  other  moiety  to  the  four  nephews 
**?S  J"*^*;*?*.  ^  representing  their  mother,  but  it 
will  be  divided  Into  Ave  equal  parts,  one  to  each  of 
tne  nephews  and  nieces,  each  one  taking  jure 
proprlo. 

Same  3ame — ^Same — Same — ^3aiiie. — If  in  such  case, 
the  two  nieces  (children  of  the  deceased  sister.) 
be  dead  before  the  Intesute.  living  the  two 
nephews,  and  the  niece,  (the  child  of  the  brother^ 
*M^^°^  °'  those  deceased  nieces  has  left  two 
^*}}H^f,9v*°.4  f**«  ^^^^^  s*^  children,  the  esute 
win  still  be  divided  into  Ave  parts;  of  which,  one 
part  will  be  allotted  to  the  niece,  (the  daughter  of 
the  brother.)  another  part  to  each  of  the  nephews, 
one  other  part  to  the  two  children  of  the  deceased 
niece,  as  representing  their  mother,  and  the  other 
fifth  part  to  the  six  children  as  representing  their 
S^'P-^E*  ^^^  ^^'8'  ^^  ^^c  principle  contained  In 
the  16th  section,  that  If  a  part  of  those  In  the  same 
degree  be  dead,  and  a  part  living,  the  Issue  of 
those  dead  shall  take  per  stirpes,  that  Is.  the  share 
of  their  deceased  parent 


,m,x.       ^M       ^  ^      —  Although    the 

loin  section  of  the  Act  does  not  provide  In  terms, 
for  the  case  of  a  brother  and  sister  dying  before 
w?ii°^®^^®'  *°^  leaving  an  unequal  number  of 
children,  and  does  not  in  words  declare  what  por- 
"on  of  the  inheritance  shall  descend  to  those 
children,  yet  the  spirit  of  that  section  taken  in 
connection  with  the  1st  and  4th  sections.  Justify 
the  construcUon.  that  they  wlU  take  per  capita. 


— J.— It  is  a  Just  infer- 
ence from  this  decision,  that  If  a  grand  father  die 
Intestate,  having  had  two  children,  A.  and  B.,  both 
of  whom  died  before  their  father,  but  A.  leaves 
one  child,  and  B.  six  children,  the  estate  of  the 
grand-father  will  descend  to  all  the  grand  chil- 
dren equally,  and  the  child  of  A.  will  only  get  a 
seventh  part,  although  If  A.  had  been  alive,  and 
the  other  brother  dead  A.  would  have  got  a 
njolety.  and  the  other  moiety  would  have  been 
divided  between  the  six  children  of  B.,  and  so  of 
all  other  cases  of  like  kind. 

Elizabeth  M.  Davis  exhibited  her  Bill  to 
the  Chancellor    for  the  Richmond  District, 

setting  forth  that  her  uncle 
356      *Anthony   Gardner,  died  in  the   year 

1819,  intestate,  and  without  issue, 
seized  and  possessed  of  real  and  personal  es- 
tate: that  his  nephew  James  G.  Rowe, 
administered  on  the  estate.  The  intestate 
had  had  one  brother,  and  one  sister,  but 
both  of  them  died  before  him.  The  Com- 
plainant was  the  only  child  and  heir  of  the 
brother.  The  sister  lefc  four  children,  two 
«ons,  James  G.  Rowe  and  Francis  Rowe, 
both  of  whom  are  living,  and  two  daugh- 
ters, both  of  whom  are  dead,  but  each  left 
children;  one  of  the  daughters,  Mrs.  Boyd, 
left  two  children,  William  B.  Boyd,  and 
Ivucy  Anne  Boyd,  who  are  still  living;  and 
the  other  daughter,  Mrs.  Shackleford,  left 
six  children,  namely,  Anthony  G.,  Eliza 
R.,  Judith  D.,  Mary  Anne,  Catharine  T., 
and  Martha  Ellen  Shackleford,  who  are 
still  living.  Such  being  the  collateral 
ki  dred,  and    heirs  of    the    intestate,    the 


can  arise.  Garland  y-  Harrison.  8  Leigh  37i.  897.  cit- 
ing the  principal  case  to  sustain  the  statement  To 
the  same  effect,  the  principal  case  was  cited  in  Ben- 
nett v.  Toler.  ISGratt.  625;  Greenhow  v.  James.  80 
Va.  646:  Medley  v.  Medley,  81  Va.  271.  The  princi- 
pal case  Is  also  cited  in  Ball  v.  Ball.  27  Gratt.  327; 
Moore  v.  Conner.  2  Va.  Dec.  66. 

See  further,  monographic  noU  on  "Descent  and 
Distribution"  appended  to  Llggon  v.  Fuqua,  6  Munf. 
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Complainant  made  them  all  parties  to  her 
Bills  and  sought  a  partition  of  the  real  es- 
tate, and  distribution  of  the  personal 
estate  according  to  Law.  The  Complain- 
ant claimed,  that  the  estate  should  be 
divided  into  moities;  that  she,  as  repre- 
senting her  father,  the  deceased  brother  of 
the  intestate,  was  entitled  to  one  moietj. 
And  that  the  other  moietj  should  be  di- 
vided into  four  parts,  whereof  James  G. 
Rowe  was  entitled  to  one,  Francis  Rowe 
to  one,  and  the  two  children  of  Mrs.  Boyd 
to  another,  and  the  six  children  of  Mrs. 
Shackleford  to  the  other. 

The  defendants  admitted  that  the  Bill 
made  a  true  statement  of  the  collateral 
kindred  and  heirs  of  the  intestate,  bat  de- 
nied that,  according  to  Law,  the  partition, 
and  distribution  could  be  made  as  sought 
for  by  the  BiU. 

The  question  depended  on  the  construc- 
tion of  the  Act  of  Descents,  and  particnlarlj 
of  the  1st,  4th  and  16th  sections  of  the  Act 
(1  Rev.  Co.  of  1792,  ch.  93,  p.  168:  Sec 
also,  1  Rev.  Co.  of  1S19,  ch.  %. ) 

The  Chancellor  decreed  that  the  estate, 
both  real  and  personal,  should  be  divided 
into  five  equal  parts,  and  that  one  of  those 
equal  parts  should  be  allotted  to  the 
357  Plaintiff,  Mrs.  Davis,  ^another  to  the 
Defendant,  James  G.  Rowe,  another 
to  the  Defendant,  Francis  Rowe,  another 
to  the  Defendants,  William  B.  Bojd,  and 
Lucy  Anne  Boyd,  to  be  equally  divided 
between  them,  and  the  other  to  the  De- 
fendants, the  six  children,  by  name,  of 
Mrs.  Shackleford,  to  be  equally  divided  be- 
tween them. 

From  this  Decree,  Mrs.  Davis  appealed 
to  this  Court.  The  following  table  of  the 
collateral  kindred  of  Dr.  Anthony  Gardner, 
will  illustrate  the  relationship  of  the  par- 
ties, to  each    other,  and    to  the    intestate. 

— See  the  Plate  next  page. 
359         *Leigh,  for  the  Appelant. 

Stanard,  and    Merit  M.    Robioson, 
for  the  Appellees. 

May  10.  The  Judges  delivered  their 
opinions. 

JUDGE  CARR. 

This  is  a  case  arising  on  our  Law  of 
Descent^,  and  involving  a  most  important 
principle  of  construction.  Anthony  Gard- 
ner had  a  brother  who  had  one  daughter, 
(Mrs.  Davis,)  and  a  sister  who  had  two 
sons,  James  and  Francis  Rowe,  and  two 
daughters,  Mrs.  Boyd  and  Mrs.  Shackleford. 
Th«>.  sister  and  brother  of  Anthony  Gard- 
ner died  before  him,  leaving  these  children. 
Mrs.  Boyd  and  Mrs.  Shackleford,  also  died 
in  his  life-time;  the  first  leaving  two  chil- 
dren, the  last  six;  and  then  Antbonj 
Gardner  died  intestate  and  without  issue, 
leaving  estate  real  and  personal.  Theqnes- 
tion  is,  how  shall  this  estate  be  divided 
between  these  eleven  relations?  For  the 
Plaintiff,  (Mrs.  Davis,)  it  is  contended,  that 
our  Statute  has  no  provision  by  which  we 
can  adjust  the  proportions  of  the  claimants, 
that  we  must  therefore  call  in  the  aid  of 
the  Common  Law,  and  by  the  jus  represen- 
tationis,  placing  Mrs  D.  in  the  shoes  of 
her  father,  give  her  half  the  estate,  and 
divide  the  other  moiety  among  the  rest 
For  the  Defendants  it  is  contended,  that  the 
Common  Law    has  been    Utterly   abolished 
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by  the  Statute,  and  can  in  no  question  of 
descents  be  invoked;  that  the  Statute  em- 
braces this  case,  and  under  it  the  inherit- 
ance should  be  divided  into  five  portions, 
one  of  which  should  be  given  to  each  of 
the  nephews,  one  to  the  niece,  and  the 
other  two  to  be  divided  between  the  de- 
scendants of  Mrs.  Boyd  and  Mrs.  Shackle- 
ford.  The  Chancellor  decreed  to  this 
effect,  from  which  the  appeal  is  taken. 
Perhaps  a  few  preliminary  remarks  may 
enable   us   the    better   to    understand    the 

force,  effect  and  extent  of  our  Statute. 
360         *^From  the  date  of  our   exiatence  as 

a  Colony,  to  the  Revolution,  the  Com- 
mon   Law,  regulating  the   descent    of  real 


estates,  was  the  Law  of  the  land.  Of  this 
Law  the  first  Canon,  as  noticed  by  Black- 
stone,  is,  that  inheritances  shall  lineally 
descend  to  the  issue  of  the  person  who  last 
died  actually  seised,  in  infinitum,  but  shall 
never  lineally  ascend :  2dly.  That  the  male 
issue  shall  be  admitted  before  the  female: 
3dly.  That  where  there  are  two  or  more  males 
in  equal  degree,  the  eldest  only,  shall  in- 
herit but  the  females  all  together:  4th. 
That  the  lineal  descendants,  in  infinitum 
of  any  person  deceased,  shall  represent 
their  ancestor,  that  in,  shall  stand  in  the 
same  place  as  the  person  himself  would 
have  done  had  he  been  living:  5th.  That 
on  failure  of  the   lineal  descendants   or  is- 
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sue,  of  the  person  last  seised,  the  inherit- 
ance shall  descend  to  his  collateral 
relations,  being  of  the  blood  of  the  first 
purchaser:  6th.  This  collateral  heir  must 
be  the  next  collateral  kinsman  of  the  ^hole 
blood.  Every  body  knowa  that  these 
Canons  of  descent  are  the  creatures  of  the 
Feudal  System,  and,  however  calculated 
to  support  a  Government  like  that  of  Eng- 
land, are  in  violation  of  natural  affection, 
and  repugnant  to  the  free  spirit  of  a  repub- 
lic. While  the  descent  of  real  estate  was 
thus  carefully  moulded  by  the  Common 
Law,  according  to  the  spirit  of  the  Feudal 
System,  it  took  no  thought  of  the  person- 
alty; but  left  it  to  the  control  of  a  different 
system ;  for,  where  no  Will  appeared,  the 
Ordinary  had  the  absolute  disposal  of  the 
personal  estate ;  being  not  bound  (further 
than  in  conscience, )  to  pay  the  debts  of 
the  intestate.  The  Statute  of  Westminster 
2,  ch.  19,  13th  Edw.  Ist,  subjected  the  Ordi- 
nary to  the  suit  of  creditors,  as  Executors 
were.  By  3l8t  Edw.  3d,  they  were  bound 
to  grant  Administration  to  the  nearest 
and  most  lawful  friends  of  the  deceased : 
and  this  is  the  origin  of  Administrators, 
who  were  placed,  by  this  Statute,  on  the 
footing  of  Executors.  Still  the  Ecclesias- 
tical Courts  exercised  jurisdiction 
361  over  the  subject.  They  granted  ♦Ad- 
ministration, they  called  the  Admin- 
istrators to  account,  and  undertook  to 
distribute  the  surplus  of  the  personal  es- 
tate, among  the  kindred  of  the  intestate, 
according  to  the  rules  of  the  Civil  Law,  de 
successoribus,  ab  intestato.  And  this  was 
deemed  so  reasonable,  that  it  was  tolerated 
for  a  long  time,  and  the  Ordinaries,  in 
the  bonds  taken  of  the  Administrators  to  ac- 
count with  them,  usually  inserted  a  clause, 
that  the  overplus  upon  such  account,  should 
be  distributed  as  the  Ordinary  should  ap- 
point. 

This  matter  was  at  length  brought  before 
the  Law  Courts,  and  they  decided  that  the 
bonds  of  the  Administrator  were  of  no 
avail  and  he  not  compellable  to  make  dis- 
tribution at  all.  And  as  often  afterwards 
as  the  Ecclesiastical  Courts  attempted  to 
compel  a  distribution,  a  prohibition  was 
granted.  In  this  state  of  things,  the  Stat- 
ute of  22d  and  23d  Car.  2,  commonly  called 
the  Statute  of  Distributions,  was  passed, 
at  the  instance  of  the  Civilians.  It  is  laid 
down  in  many  cases,  that  the  reason  of 
passing  this  Law,  was  to  end  the  conten- 
tion between  the  Common  Law  and  Eccle- 
siastical Courts :  that  its  main  scope  was  to 
enlarge  the  jurisdiction  of  the  latter;  that 
it  was  borrowed  from  the  Civil  Law,  and  to 
be  construed  according  to  the  rules  of  that 
Code.  The  provisions  of  this  Law  stand  in 
striking  contrast  with  the  Canons  of  De- 
scent of  the  Common  Law.  Primogeni- 
ture, the  preference  of  males  over  females, 
the  blood  of  the  first  purchaser,  the  rule 
that  property  never  ascends,  the  exclusion 
of  the  half  blood;  all  these  fundamental 
rules  of  the  Common  Law  are  violated  by 
the  Statute  of  Distributions.  Its  great 
object  was  equality.  In  Edwards  v.  Free- 
man, 2  P.  Wms.  441,  Sir  J.  Jekyl,  M.  R., 
says,  **The  Act  intended  to  make  the  hil- 
drens'  provision  equal,  which  was  agreea- 
ble to  the  Civil  Law,  where  goods  movable. 


and  immovable,  (i.  e.  lands,)  are  consid- 
ered as  the  same.'*  In  tnesame  case.  Lord 
Raymond  says,  '*The  Satute  of  Distribu- 
tions does  not  break  into  any  settlement 
that  has  been  made  by  the  father;  it  only 
meddles  with  what  is  left  undisposed 

362  of  by  him,  '^and  of  that   only,  makes 
such  a    Will  for   the    intestate,    as  a 

father,  free    from  the    partiality  of  affec- 
tions,   would     himself    make;  and    this  I 
may  call  a  Parliamentary  Will.     The  inten- 
tion of  making  the  provisions  of  the  chil- 
dren equal,  goes  through  the    whole  Act.*' 
This    Statute    was    incorporated    into   onr 
Colonial    Code  in    1705,  (3  H.  St.  L.    371;) 
continued  in  the  Revisal  of  1748,  (5  H.  St. 
L.  444;)  and    remained  in  full  force    until 
the  Laws    of    the  Revision    of    1785,  went 
into  effect.     At  the   epoch  of   our    Revolu- 
tion, then,  we  had    these  two   systems   in 
operation.    The   Common  Law    Canons  of 
Descent,  founded    on    the  Feudal    System, 
disregarding  natural  affection    and  natural 
justice,  and  the    Statute  of    Distributions, 
borrowed  from  the  Civil  Law,  pursuing  the 
presumed    Will  of    the  intestate,   and   well 
suited  by  its   equality  of   partition,  to  the 
genius  of  our  infant  Government.     Among 
the  first  cares  of  this  Commonwealth,  after 
the  close  of  the  war,  was  the   framing  of  a 
body  of   Laws  better    suited  to  onr    actual 
situation,  than  those    which  had    governed 
us,  as  part  of   a  Monarchy.     For   this  im- 
portant work,  were  selected  several  citizens, 
considered  most    profoundly  learned  in  the 
science  of  Law.     Our    Statute  of    Descents 
is  a  part  of  the  fruits   of   their   labors.    It 
has  hitherto    been  admired  as   a    model  of 
consciseness  and    perspicuity;  and  so   well 
has  it  answered  its  end,  that  this  (I  think) 
is    the    first     serious    contest,    which    has 
arisen  in  a  period  of  forty  years,  on  a  pro- 
vision of   the  Law,  which  came    from  tbe 
hands     of    the     Revisors.     (The    case    of 
Brown  v.  Turberville,  hereafter   to  be  no- 
ticed, arose  on  an  addition  made  by  a  sub- 
sequent Legislature. )     Let  us   now  look  to 
the    provisions  of  this  Law.     Section    1st. 
When  any  person,  having  title    to  any  real 
estate  of  inheritance,  shall  die  intestate,  as 
to  such  estate,  it  shall  descend  and  pass  in 
parcenary  to  his  kindred,  male  and  female, 
in  the   following  course.    2d.  To   as  chil- 
dren, or  their  descendants,  if  there  be.    If 
none,    then,     3d.  To   his    father.    4tb.  To 
his   mother,  brothers   and  sisters,  and  tbe 
descendants,  or  such  of  them  as  there 

363  be.  If  none  of  these,  then,  5th.  *Tbe 
inheritance  to  be  divided  into  two  moi- 
eties; one  of  which  shall  go  to  the  paternal, 
the  other  to  the  maternal  kindred,  in  tbe 
following  course.  6th.  To  the  grand- 
father. If  none,  7th.  To  the  g^and-mother, 
uncles  and  aunts,  on  the  same  side,  and 
their  descendants,  or  such  of  them  as  there 
be.  8th.  If  none,  then  to  the  great  grand- 
fathers, or  great  grand-father,  if  there  he 
but  one.  9th.  If  none,  then  to  the  great 
grand-mothers,  or  great  grand-mother,  if 
but  one ;  and  the  brothers  and  sisters  of 
the  grand-fathers  and  grand-mothers,  and 
their  descendants,  or  such  of  them  as  there 
be.  And  so  on,  in  other  cases  without  end. 
Section  16.  *'And  where  the  children  of 
the  intestate,  or  his  mother,  brothers  and 
sisters,  or   his   grand-mother,    uncles  and 
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annta,  or  any  of  his  female  lineal  ancestors 
living,  with  the  children  of  his  deceased 
lineal  ancestors,  male  and  female,  in  the 
same  degree  come  into  partition,  they  shall 
take  per  capita;  that  is  to  say,  by  persons; 
and  where,  a  part  of  them  being  dead  and 
a  part  living,  the  issne  of  those  dead  have 
right  to  partition*  such  issue  shall  take  per 
stirpes,  or  by  stocks;  that  is  to  say,  the 
share  of  their  deceased  pai  ent." 

Liet  us  enquire,  Ist.  Whether  this  Act 
did  not  intend  to  abolish,  and  has  not  in 
fact  abolished,  the  whole  of  the  Common 
JLfaw  regulating  Descents?  2d.  Whether 
our  Act  has  not  for  its  basis  the  Statute 
of  Distributions  and  the  Civil  Law?  As 
to  the  first :  It  seems  to  me,  that  no  one 
can  read  our  Statute,  without  being  struck 
at  once,  with  the  direct  and  diametrical 
opposition,  in  which  all  its  enactments 
stand  to  the  Canons  of  the  Common  Law. 
The  very  first  rule,  *4hat  estates  shall 
descend  and  pass  in  parcenary  to  the  kin- 
dred, male  and  female,  of  the  intestate," 
destroys,  at  a  single  blow,  there  favorite 
and  cherished  principles  of  the  Common 
Law;  primogeniture,  sole  seisin,  and  the 
preference  of  males.  In  defect  of  children, 
and  their  descendants,  we  give  the  estate 
to  the  father.  By  the  Common  Law,  it 
would  sooner  escheat,  than  ascend  lineally. 
We  pay  no  respect  to  the  blood  of 
364  the  first  '^purchaser,  (except  in  the 
case  of  infants,  and  that  by  a  Law 
after  1785. )  At  Common  Law,  land  would 
escheat  sooner  than  descend  to  any  how- 
ever near  of  kin,  if  not  of  the  blood  of  the 
first  purchaser.  We  give  collaterals  of 
the  half  blood,  half  portions.  The  Common 
Law  excludes  ihem  wholly.  With  us,  bas- 
tards may  inherit  and  transmit  inherit- 
ance, on  the  part  of  the  mother.  At  Common 
Law,  they  are  utterly  incapable  of  inherit- 
ance. We  sa^,  that  wnere  there  is  no 
kindred,  paternal  or  maternal,  the  inherit- 
ance shall  go  to  the  wife  or  husband  of 
the  intestate.  At  Common  Law,  husband 
or  wife  can  never  inherit  from  each  other. 
Do  not  these  instances  prove,  that  the 
framers  of  our  Law,  looked  at  the  Common 
Law  Canons  of  Descent  to  avoid,  not  to 
imitate?  To  pull  down,  not  to  build  up? 
All  its  principles  are  violated:  its  land 
marks  removed ;  its  fences  broken  down ; 
its  traces  obliterated.  While  these  marks 
of  reprobation  would  seem,  (even  if  our 
Act  were  confessedly  defective, )  to  forbid 
oar  resorting  to  this  exploded  system  to 
supply  the  defect,  such  resort  is  entirely 
unnecessary;  for,  I  insist  that  our  Act  is  a 
complete  and  perfect  whole,  containing 
within  itself  a  provision  for  every  case 
that  can  arise.  As  to  the  persons  or  classes 
of  persons  that  are  to  inherit,  it  is  ac- 
knowledged, that  the  Act  is  so  clear  and 
comprehensive,  as  to  render  improper  a  ref- 
erence to  any  other  system.  And  to  my 
apprehension,  it  seems  to  be  equally  com- 
prehensive as  to  the  proportions,  in  which 
the  persons  or  classes  designated,  are  to 
take.  As  to  this  last,  this  Act  lays  down 
tworule**;  within  one  or  other  of  which, 
every  case  must  fall.  They  are  contained 
in  the  first  and  sixteenth  sections.  1st. 
The  estate  shall  descend  to  the  kindred, 
male  and    female  of  the   intestate,  in    par- 


cenary ;  that  is,  in  equal  shares.  The  clear 
effect  of  this  is,  tlat  wherever  a  class  is 
called  to  the  inheritance  together,  they 
take  equally,  male  and  female.  Thus,  *'to 
his  children,  or  their  descendants,  in  equal 
shares.  To  his  mother,  brothers  and  sis- 
ters, and  their  descendants,  in   equal 

365  shares.     To   his  *grand-mother,    un- 
cles and  aunts,  and  their  descendants, 

in  equal  shares;"  and  so  on,  in  the  grades 
more  remote.  Thus  is  one  great  principle 
of  the  Act  (equality)  established.  But, 
there  is  another  feature  equally  striking 
throughout  this  excellant  Statute.  It  is 
founded  on  the  affections  of  the  heart :  It 
follows  the  current  in  its  natural  flow, 
presuming  that  those  that  are  nearest  in 
blood,  are  nearest  in  affection.  Thus,  it  is 
first  to  his  children,  or  their  descendants, 
next  to  his  father,  then  to  his  mother, 
brothers  and  sisters,  Stc. ,  always  exhaust- 
ing  the  nearer  class  before  it  passes  to 
the  more  remote.  But,  in  the  same  class, 
there  are  degrees  of  propinquity  and  re- 
moteness; as  the  descendants  of  children, 
of  brothers  and  sisters,of  uncles  and  aunts, 
&c.,  are  more  remote  than  their  roots.  And 
while  the  Statute  did  not  mean  to  exclude 
any  of  these  remotes  branchs  of  a  class 
called  ot  the  inheritance,  the  same  princi- 
ples of  natural  affection  prescribed,  that 
those  of  the  class,  who  were  nearest  the  in- 
testate, should  have  the  largest  portions; 
and  to  effectuate  this  object,  to  settle  these 
proportions  among  the  different  branches 
of  the  same  class,  (and  solely  for  this 
end,  as  it  seems  to  me,)  the  Statute  has 
called  to  its  aid  the  jus  representationis,  a 
rule  common  to  the  Civil  and  Common 
Law,  though  of  different  extent  in  the  two 
Codes.  Thus,  (by  section  16,)  **When 
children  of  the  intestate  come  into  par- 
tition, they  shall  take  per  capita ;  that  is 
to  say,  by  persons;  and  where  a  part  of 
them  being  dead  and  a  part  living,  the  is- 
sue of  those  dead  have  right  to  partition, 
such  issne  shall  take  per  stirpes,  or  by 
stocks;  that  Is  to  say,  the  share  of  their 
deceased  parent:"  So  of  mothers,  broth- 
ers and  sisters,  grand-mother,  uncles  and 
aunts,  and  the  remoter  classes,  each  in  its 
turn.  This  is  the  second  rule  of  which  I 
spoke,  and  I  understand  it  thus  broadly : 
''That  wherever  several  persons  succeed  to 
the  inheritance  at  the  same  time,  if  they 
are  all  related  to  the  intestate  in  equal  de- 
gree, they  shall  take  by  persons ;  but,  if  part 
of  them  be  more  remote,  those  shall  take 
the  share  of  their   deceased   parent." 

366  If  *it  be  objected,  that  the  words  of 
the  16th  section  do  not  justify  the  de- 
duction of  a  rule  so  general  as  this,  but 
one  restricted  to  the  cases  there  mentioned, 
I  answer,  that  the  cases  put  are  those  quae 
frequentius  accidunt,  that  nothing  is  more 
common,  than  for  Statutes  to  put  such 
cases  as  examples  of  a  general  rule ;  it  being 
impossible  for  the  Law  to  enumerate  every 
case,  and  that  here  we  must  give  such 
extension  to  the  rule,  or  violate  the  whole 
scheme  and  reason  of  the  Statute.  But 
fake  it,  that  the  rule  of  the  sixteenth  sec- 
tion extends  to  those  cases  only  which  are 
there  put,  it  by  no  means  follows,  that  the 
Act  is  defective,  and  a  resort  to  another 
system  proper.    No  1    The   first   rule   com- 
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prehendt  and  governs  every  case  not  within 
the  second.  If  yon  say,  that  the  jns  repre- 
sentationis  can  only  have  place  in  the 
cases  specially  stated  in  the  sixteenth  sec- 
tion, then  under  the  first,  every  person  of 
a  class  that  takes,  must  take  per  capita. 
It  is  a  question  between  the  different  sec- 
tions of  thj  Act  merely,  and  however 
decided  the  Law,  taken  as  a  whole,  is 
equally  complete  and  comprehensive,  and 
equally  abrogates  the  Common  Law.  And 
such  was  the  decision  in  Brown  v.  Turber- 
ville,  2  Call,  390,  which  in  my  opinion  4s 
a  strong  case  on  the  subject.  It  was 
anggested,  that  the  question  in  that  case 
was  merelv  v  ho  should  take,  not  in  what 
proportions,  and  that  every  thing  beyond 
this  point  was  extra-judicial;  but,  that  was 
clearly  a  mistake:  the  question  was  a 
much  larger  one.  If  the  case  was  within 
the  provisions  of  the  Act  of  Descents,  there 
could  be  no  question  who  should  take: 
the  estate  must  have  been  divided  into  two 
moieties,  and  one  would  go  the  Plaintiffs, 
as  representing  the  maternal  line,  the  other 
to  the  Defendants,  as  nearest  kindred  of 
the  paternal  line.  But  the  question  was, 
whether  the  case  was  to  be  decided  by  the 
Statute,  or  the  principles  of  the  Common 
Law.  The  Legislature  having  omitted 
some  words  in  the  seventh  section,  which, 
if  they  could  not  be  supplied,  would  oper- 
ate, as  was  contended,  a  repeal  of  the  Stat- 
ute of  1785,  as  to  the  case  at  bar,  and 
367  the  *case  being  thus  without  the 
Statute,  must  be  decided  by  the  Com- 
mon Law.  The  effect  of  the  Statute  of 
1785,  upon  the  Common  Law,  was  thus 
brought  directly  before  the  Court.  Judge 
Fleming  says,  ^'The  Legislature  conceiv- 
ing that  the  Rule  of  Descents  by  the  Com- 
mon Law,  was  not  well  adapted  to  the 
genius  of  the  people,  and  the  form  of  our 
Government,  totally  changed  it  by  the  Act 
of  1785,  which  appears  to  have  provided  for 
everv  possible  case."  Judges  Carrington 
and  Lyons,  though  they  do  not  express 
themselves  so  explicitly,  seem  to  have  had 
the  same  idea.  But  Mr.  Pendleton,  (who, 
it  must  be  recollected,  was  one  of  the  three 
who  drew  the  Act  of  Descents,)  could  not 
be  more  clear  and  explicit  than  he  is.  He 
says,  **To  enquire  from  what  source  the 
force  of  the  Common  Law  of  England  in 
this  State,  is  derived,  would  at  present  be  a 
useless  speculation,  since  all  agree  that  it 
is  the  general  Law  of  the  land,  where  it  is 
not  taken  away  by  our  Statutes.  That  the 
Act  of  1785,  has  totally  done  away  that 
Common  Law,  as  to  the  course  of  Descents, 
has  not  been  nor  can  be  doubted.  The 
rights  of  primogeniture  are  wholly  abol- 
ished ;  and  wherever  there  are  more  persons 
than  one,  of  equal  degree  of  kindred  to  the 
intestate,  they  share  equally  in  the  suc- 
cession. The  succession  in  the  right  line 
ascending,  excluded  by  the  Common  Law, 
is  here  permitted.  The  objection  to  the  half 
blood  is  removed,  and  the  enquiry,  through 
what  blood  the  lands  have  descended  to 
the  intestate,  is  abolished.  The  intestate, 
is  in  all  cases  considered  as  the  unre- 
strained proprietor;  and  his  supposed  pref- 
erence, from  natural  affection,  pursued 
under  this  Act,  it  must  be  acknowledged, 
that  no  possible  case,  not  provided  for,  can 


arise,  so  as  to  let  in  the  rule  of  the  Com- 
mon Law."  Surely  it  cannot  be  said  that 
this  was  an  obiter  opinion,  that  the  mind 
of  this  enlightened  Judge,  was  not  turned 
to  the  subject,  when  he  has  stated  with  such 
admirable  brevity  and  clearness,  all  the 
great  principles  of  the  Common  Law,  which 
the  Statute  has  abolished.  If  (as  i^  now 
contended)  the   Statute   of   Descents 

368  *meant  merely  to  point  out   the  per- 
sons or  classes  who  should  succeed  to 

the  inheritance,  and  to  designate  in  some 
enumerated  cases,  the  proportions  in  which 
they  should  take,  leaving  all  others,  (and 
thousands  may  happen,)  to  be  settled  by 
the  principles  of  the  Common  Law,  is  it  not 
passing  strange,  that  this  Judge  (so  famil- 
iar with  the  subject, )  should  have  solemnly 
pronounced  ''that  the  Act  of  1785,  has 
totally  done  away  the  Common  Law  as  to 
the  course  of  Descents,"  and  that  '* under 
this  Act,  no  possible  case,  not  provided  for, 
can  happen,  so  as  to  let  in  the  rule  of  the 
Common  Law?"  I  cannot  believe  he  could 
so  grossly  have  mistaken  the  meaning  acd 
the  effect  of  a  Law,  all  the  principles  of 
which  he  had  a  hand  in  settling.  Again: 
In  Templeman  v.  Steptoe,  1  Munf.  339, 
Judge  Tucker  lays  it  down,  '  *as  too  plain  to 
require  proof,  that  by  the  Act  of  1785,  all 
former  Rules  and  Canons  of  Inheritance 
aqd  succession  to  estates  within  this  Com- 
monwealth, wh>.ther  established  by  Com- 
mon Law,  or  by  Statute,  were  rescinded, 
abrogated  and  annulled,  and  that  they  can- 
not be  revived  in  any  manner  but  by  some 
express  legislative  provision  for  that  par- 
pose."  In  the  same  case,  Judge  Roane 
says,  **The  first  section  of  the  Act  of  De- 
scents purports  to  provide  a  rule  of  inherit- 
ance as  to  all  cases,  and  which  idea  is 
entirely  supported  by  the  opinion  of  this 
Court  in  Browne  v.  Turberville. "  I  con- 
clude, then,  that  by  the  Act  of  1785,  the 
Common  Law  of  Descents  is  wholly  abol- 
ished, and  can  no  more  be  resorted  to  at 
this  day  to  influence  the  decision  of  causes, 
than  if  it  had  never  existed. 

Let  us  enquire  now  into  the  origin  of  our 
Statute,  whether  it  is  not  substantially 
taken  from  the  Statute  of  Distributions 
and  the  Civil  Law?  I  think  this  enquiry 
will  strengthen  considerably  the  position 
taken,  that  the  sixteenth  section  meant  to 
establish  it  as  a  general  rule,  that  equals  in 
degree  of  kindred  take*  equally,  but  where 
part  of  the  class  is  dead  leaving  issue,  such 
issue  take  per  stirpes.  The  most  impor- 
tant provisions  of  our  Statute  of  Distribu- 
tions, (as  taken  from    the  Revisal  of 

369  1748,)  are,  that  after  ^debts,  Ac.  are 
paid,  the  surplus  of  the  personal  es- 
tate (except  slaves)  of  every  person  dying 
intestate,  shall  be  distributed  among  the 
wife  and  children,  or  children's  children,  if 
any  such,  or  otherwise,  to  the  next  of  kin 
to  the  dead  person  in  equal  degree,  or  rep- 
resenting their  stocks,  according  to  their 
respective  legal  rights,  and  the  rules  and 
limitations  herein-after  expressed,  and  not 
otherwise :  that  is  to  say,  one-third  to  the 
wife  of  the  intestate,  the  residue  to  and 
among  his  children  in  equal  proportions, 
and  if  any  of  them  t>e  dead,  to  such  person 
or  persons  as  legally  represent  them.  If 
no   children,    nor  their   legal    representa- 
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tives,  one  half  to  the  wife,  the  other  to  the 
next  of  kin  who  ate  in  equal  degree,  and 
those  who  legally  represent  them;  if  no 
•ach  kindred,  the  whole  to  the  wife:  no 
representation  admitted  among  collaterals, 
after  brothers'  and  sisters'  children.  There 
is  also  a  provision  taken  from  1  Jac.  2, 
ch.  17,  that  if,  after  the  death  of  the 
father,  any  child  shall  die  intestate  without 
wife  or  children,  the  brothers  and  sisters 
shall  have  his  estate  equally  with  the 
mother.  This  Statute,  I  have  said,  was 
taken  from  the  Civil  Law,  and  must  be 
construed  according  to  its  rules.  All  the 
numerous  cases  upon  the  Statute  lay  this 
doTtn.  Thus,  when  the  Statute  says,  that 
in  defect  of  children  the  estate  shall  pass 
to  the  next  of  kin,  we  must  look  to  the 
Civil  Law  to  ascertain  who  they  are.  In 
Lloyd  V.  Teach,  2  Ves.  sen.  213,  Sir  John 
Strange  says,  **some  things  are  so  clear  they 
need  only  to  be  mentioned:  as  first,  in  all 
questions  on  the  Statute  of  Distribution, 
the  rule  to  go  by,  in  computing  the  degrees 
of  proximity  of  blood,  must  be  taken  from 
the  Civil  Law ;  and  on  this  ground  and 
foundation,  stand  all  the  cases  which  have 
come  in  Judgment  since  the  Statute  of 
Distribution,  either  at  Law  or  in  this 
Court."  Who  then,  are  the  next  of  kin, 
when  the  descending  line  is  exhausted? 
The  father  and  mother.  In  England,  the 
father  of  course,  takes  in  exclusion  of  the 
mother,  but  if  there  were  no  father,  the 
mother  would  have  taken  in  exclusion  of  her 

children,  but  for  the  Stat.  1st  Jac.  2, 
370      under  which,  if  the  ^father  be   dead, 

the  mother,  brothers  and  sisters, 
take  per  capita ;  and  if  any  of  the  brothers 
or  sisters  be  dead,  leaving  issue,  such  i<«sue 
will  take  per  stirpes,  but  here  representa- 
tion ceases:  all  beyond,  come  to  the  inher- 
itance according  to  proximity  ot  blood, 
reckoned  by  the  rule  of  the  Civil  Law,  the 
nearer  excluding  the  more  remote,  and 
where  several  of  the  same  grade  concur,  all 
taking  per  capita.  Nor  Is  the  half  blood 
any  objection,  for  they  are  in  the  same 
degree  of  kindred  as  the  whole.  No  one 
can  examine  this  course  of  succession, 
without  being  struck  with  the  strong  and 
clear  resemblance  which  our  Law  of  Descents 
bears  to  it:  and  whoever  will  look  into  the 
Civil  Law,  especially  to  the  118th  Novel  of 
Justinian,  (Corp.  Jur.  Civ.  vol.  1st,  606, 
Cramer's  Ed.)  will  be  convinced  that  that 
is  the  fountain  from  which  both  these 
streams  have  flowed.  But,  though  there  is 
this  strong  general  resemblance,  there  are 
several  points  in  which  our  Statute  has 
varied  from  its  models.  The  most  impor- 
tant of  these  is  the  jus  representationis. 
This,  we  know,  was  at  the  Common  Law, 
universal,  whether  in  the  descending  or 
collateral  line.  In  the  Civl  Law  it  held 
as  to  descendants  in  infinitum  ;  as  to  as- 
cendants, not  at  all;  as  to  collaterals,  it 
extended  to  the  children  of  brothers  and 
sisters  of  the  intestate,  no  further.  The 
Statute  of  Distribution  has,  certainly, 
copied  the  Civil  Law  with  respect  to  repre- 
sentation among  collaterals,  stopping  it  at 
the  children  of  brothers  and  sisters. 
Whether  it  has  followed  that  Code  as  to  the 
ascending  line,  is  not  so  clear.  Professor 
Cooper  thinks  not,  as  may  be   seen    in  his 


Notes  on  the  118th  Novel,  (Coop.  Just'n. 
394.)  He  puts  this  case:  A.  dies  leaving 
grand-children  by  three  different  sons,  al- 
ready dead ;  three  by  one,  six  by  another, 
and  twelve  by  another.  There  is  no  re- 
ported adiudication  in  the  English  Books  on 
this  point,  which  I  have  been  able  to  find; 
and  Mr.  Cooper  states  that  he  has  seen 
none,but  thinks  it  probable,  that  the  Courts 
there,  would  in  such  a  case,  order  the  divi- 
sion to  be  made  among  the  grand-children 
per  capita;  and  this,  partly  from  a  motive 
of  equity,  and  partly    from    a  consid- 

371  eration  of  the  intent  of  the  ^Statute, 
which  directs  an  equal    and  just  dis-. 

tribution:  and,  when  the  Act  mentions  rep- 
resentation, it  must  be  understood  to  refer 
to  it,  in  those  cases  only,  where  it  is  nee* 
essary  to  prevent  exclusion ;  not  where  all 
the  claimants  are  in  equal  degree,  and 
therefore  can  take  each  in  his  own  right. 
I  confess,  there  seems  to  me,  a  good  deal 
of  forcing  this  teasoning;  but,  as  it  is  not 
necessary  to  the  decision  of  this  case,  I 
have  formed  no  opinion  upon  it.  Our  Stat- 
ute, setting  oui  with  the  broad  declaration^ 
that  the  state  shall  descend  to  the  kindred, 
male  and  female,  of  the  intestate  in  parce- 
nary ;  and  calling  that  kindred  to  the  su<^- 
cession  by  classes,  has  resorted  to  the 
right  of  representation,  for  the  sole  and 
exclusive  purpose  of  adjusting  the  propor- 
tions in  which  the  nearer  and  more  remote 
branches  of  each  class  shall  share  the  in- 
heritance; and  so  far  as  it  is  necessary  for 
this  purpose,  the  Statute  has  applied  the 
principle  without  limit,  as  well  to  the  col- 
lateral as  the  descending  line.  Another 
difference  between  our  Statute  and  its  pro- 
totype is,  that  when  it  takes  up  a  class,  it 
exhausts  it,  before  it  calls  another;  thus,  it 
is  not  mother,  brothers,  and  sisters,  only; 
but,  mother,  brothers,  and  sisters,  and  their 
descendants,  or  such  of  them  as  there  be, 
and  so  of  the  other  grades;  and  this  is  by 
the  extension  of  the  jus  representationis, 
which,  embracing  the  whole  class,  brings 
the  most  remote  members  of  it  into  the 
succession  with  the  rest.  Another  difference 
is  as  to  the  half-blood;  the  Common  Law 
excludes  it  wholy,  the  Statute  of  Distribu- 
tions not  at  all;  the  Civil  Law,  if  there  be 
brothers  and  sisters  of  the  whole  blood  or 
their  children,  excludes  brothers  and  sis- 
ters of  the  half-blood,  but  if  there  be  none 
of  the  whole,  then  the  hall-blood  are  called. 
Our  Statute  calls  collaterals  of  the  half- 
blood  along  with  those  of  the  whole,  but 
gives  them  half  portions  only.  These  differ- 
ences prove  to  me  this,  and  nothing  more: 
that  the  framers  of  our  Law  did  not  act  as 
mere  copyists ;  but,  availed  themselves  of 
the  lights  which  their  profound  learning, 
great  experience,  and  sound  judgment 

372  furnished,  to  improve  *upon  the 
systems  from  which  they  were  bor- 
rowing, and  adapt  them  more  exactly  to 
the  state  and,  condition  of  their  country. 
Most  ably  did  they  perform  this  duty ;  and 
I  trust  that  the  Statute,  as  a  monument  of 
their  skill,  may  be  suffered  to  descend,  un- 
defaced,  to  late  posterity;  et  nati  natorum 
et  qui  nascentur  ab  illis. 

There  are  other  reasons  which  satisfy 
me,  that  the  Statute  of  Descents  meant  to 
conform   in    the  main    points    to   the   Act 
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of  Distrlbntions.  In  the  printed  report  of 
Prepared  Bills,  made  bj  the  Committee  of 
Reviaora  to  the  General  Aaaembly,  at  page 
16,  we  find  the  **Bill  directing  the  coarse 
of  Descents,"  (marked  in  that  report, 
chapter  20;)  and  on  the  same  page  com- 
mences the  '*Bill  concerning  Wills;  the 
distribtition  of  Intestates  estates,  &c," 
(marked  in  that  report,  chapter  21.)  This 
last  Law  enacts,  that  after  debts,  &c.,  and 
the  portion  of  the  widow,  the  surplus  of  the 
personal  estate  of  intestates,  *' shall  be  dis- 
tributed in  the  same  proportions,  and  to 
the  same  persons,  as  lands  are  directed  to 
descend,  in  and  by  an  Act  of  the  General 
Assembly,  entitled,  **An  Act  directing  the 
course  of  Descents."  And  these  two  Acts 
are  passed  together  by  the  Legislature,  at 
their  October  Session  of  1785,  making  chap- 
ters 60,  61.  12  H.  St.  L.  138-^.  This  is  a 
positive  Declaration,  that  Descents  and  Dis- 
tribution should  be  identical;  that  land 
and  personality  should  pass  to  the  same 
persons,  and  in  the  same  proportions:  Was 
it  intended  by  this  to  change  the  course 
of  Distribution,  so  just  in  itself,  so  exactly 
suited,  by  its  spirit  of  equality,  to  our 
situation?  Was  it  meant  to  place  personal 
property  under  the  guidance  of  the  Com- 
mon Law,  with  its  feudal  principles  of 
preference  and  exclusion?  A  thing  never 
done  even  in  England,  the  personality 
there,  being  always  regulated  by  the  Civil 
Law,  as  administered  in  the  Ecclesiastical 
Courts.  It  is  impossible  to  believe  this, 
and  yet  it  must  be  so,  unless  we  admit  that 
the  Statute  of  Descents  meant  to  abolish 
all  the  principles   of  the   Common    Law  in 

relation  to  this  subject. 
373  ^Another  piece  of  evidence  has  lately 
come  to  my  knowledge,  which,  as 
tending  to  show  the  understanding  of  the 
Re  visors,  has  strengthened  and  confirmed 
the  opinion  I  had  already  formed ;  and  which 
I  think  it  not  improper  to  state.  Having 
some  faint  recollection,  that  in  a  conver- 
sation with  Mr.  Jefferson  formerly,  he  had 
mentioned  that  he  drew  the  Law  of  De- 
scents, I  thought  there  might  be  something 
among  his  papers  casting  light  on  its 
origin.  I  therefore  wrote  to  a  gentleman, 
who  has  access  to  his  papers,  requesting 
him  to  send  me  an  extract  of  any  thing  he 
might  find  on  that  subject.  I  received 
from  him  the  following  passage  taken  from 
a  memoir  of  himself,  written  by  Mr.  Jeffer- 
son, and  which,  I  understand,  will  proba- 
bly be  published  during  the  present  year. 
I  may,  therefore,  I  presume,  appeal  to  it 
as  matter  of  history.  It  will  be  recol- 
lected, that  of  the  committee  of  five  ap- 
Jointed  to  make  the  Revision,  Mr. 
efferson,  Mr.  Wythe,  and  Mr.  Pendleton, 
were  the  only  members  who  acted,  though 
the  whole  plan  was  settled  before  the  death 
of  Mr,  Lee,  or  the  resignation  of  Mr.  Mason. 
The  memoir  says,  **The  other  two  gentle- 
men and  myself  divided  the  work  among  us. 
The  Common  Law  and  the  Statutes  to 
4th  James  Ist,  (when  our  separate  Legis- 
lature was  established.)  was  assigned  to 
me ;  the  British  Statutes  from  that  period 
to  the  present  day,  to  Mr.  Wythe,  and  the 
Virginia  Laws  to  Mr.  Pendleton.  As  the 
Law  of  Descents,  and  the  Criminal  Law, 
fell  of  course  within  my  portion,  I  wUhed 


the  committee  to  settle  the  lemding  princi- 
ples of  these  as  a  guide  for  me  in  framing 
them ;  and  with  respect  to  the  first,  I  pro- 
pbsed  to  abolish  the  Law  of  Primogeniture, 
and  to  make  real  estate  descendible  in  par- 
cenary to  the  next  of  kin,  as  personal  prop- 
erty is  by  the  Statute  of  Distribution.  Mr. 
Pendleton  wished  to  preserve  the  right  of 
primogeniture;  but,  seeing  at  once  that 
that  could  not  prevail  he  proposed  we 
should  adopt  the  Hebrew  principle,  and 
give  a  double  portion  to  the  eldest  son. 
I  observed,  that  if  the  eldest  son  could 
eat    twice    as    much,    or    do    double 

374  *work,  it  might  be  a  natural  evidence 
of  his  right  to  a  double  portion ;  but, 

being  on  a  par  in  his  powers  anu  wants,  with 
his  brothers  and  sisters,  he  should  be  on  a 
par  also  in  the  partition  of  the  patrimony; 
and  such  was  the  decision  of  the  other 
members."  I  leave  this  extract  to  speak 
for  itself.  I  will  only  further  remark  on 
this  point,  that  I  have  no  doubt  that  our 
Act  was  taken  (with  the  changes  stated) 
from  the  Statute  of  Distribution  and  the 
Civil  Law. 

How,  then,  would  such  a  case  as  ours  be 
decided  under  these  systems?  We  must  re- 
member there  are  eleven  claimants  de- 
scended from  a  brother  and  sister  of  the 
intestate  in  the  manner  before  stated. 
This  is  a  case  of  collateral  kindred  called 
to  the  inheritance.  We  must  recollect,  that 
in  the  collateral  line,  representation  ex- 
tends only  to  the  brothers'  and  sisters'  chil* 
dren  of  the  deceased,  under  the  Statute  of 
Distributions  and  the  Civil  Law,  while  with 
us  it  is  unlimited.  To  test  the  principle, 
then,  we  must  look  for  cases  within  the 
range  of  representation  with  them ;  that  it, 
cases  where  brothers  and  sisters  of  the  in- 
testate concur,  or  where  a  part  of  them  be- 
ing dead,  their  children  concur  with  the 
survivors;  or  where  all  the  brothers  and 
sisters  being  dead,  leaving  children  in  on- 
equal  numbers,  those  children  concur. 
There  can  need  no  case  to  show,  that  where 
brothers  and  sisters  concur  alone,  they 
take  equally.  Walsh  v.  Walsh,  Pre.  Che. 
54.  A.  has  three  brothers ;  one  dies,  leav- 
ing three  children,  another  two,  and  a 
third  five;  then  A.  dies  intestate.  Per 
Lord  Keeper.  On  time  taken  to  consider 
of  this  case,  distribution  shall  be  per 
capita  and  not  per  stirpes;  and  that  all  the 
children  should  have  equal,  because  none 
take  by  way  of  representation,  but  all  in 
equal  degree,  as  next  of  kin.  Johnson  v. 
Bury,  Bunb.  Rep.  157.  B.  had  several 
brothers  and  sisters,  (some  of  the  half,  and 
some  of  the  whole  blood,)  who  all  died  in 
his  life-time,  leaving  several  children ;  and 
now,  upon  a  Bill  for  distribution  of  bis 
estate,  it  was  decreed  per  totam  curiam, 
that  the  distribution  should  be  per  capita, 
and     not    per      stirpes;      for,    now 

375  *they  do  not  take  by  representation, 
but  as  next  of  kin.     But,    if  one  of 

the  brothers  or  sisters  of  B.  had  survived 
him,  the  children  of  the  rest  must  have 
taken  only  by  representation ;  that  is  to 
say,  per  stirpes,  and  the  case  of  Wall  and 
Theedliam,  was  cited  by  the  Court  W. 
died  intestate:  He  had  two  sisters,  Sua- 
anna.  of  the  half  blood,  Elizabeth,  of  the 
whole :    Both  died  before  him,  one  leaving 
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one  child,  the  other  three.  The  estate  was 
divided  into  four  equal  parts,  and  they 
took  per  capita.  The  case  of  Clarkson  v. 
Spartetnaa,  was  also  cited,  in  which  the 
Judges  Delegates  decided,  **That  distribu- 
tion should  be  per  capita,  and  not  per 
stirpes,  ail  the  old  stock  being  gone;  for, 
they  claim  as  next  of  kin,  and  not  by  rep- 
resentation ;  alitor,  if  any  of  the  old  stock 
had  survived."  Lloyd  v.  Tench,  2  Ves. 
sen.  215,  Sir  John  Strange  says,  '*If  there 
is  one  brother  living,  and  another  has  left 
children,  however  many,  they  take  but  a 
moiety  with  the  brother :  but  if  that  brother 
had  been  dead,  all  in  the  same  line  of 
equality  take  per  capita.'*  Bowers  v.  Lit- 
tlewood,  1  P.  Wms.  595,  Lord  Chancellor 
said,  '*It  may  seem  hard,  that  if  an  intes- 
tate leave  a  deceased  brother's  only  son, 
and  ten  children  of  a  deceased  half-sister, 
the  ten  children  of  the  deceased  half-sister 
shall  take  ten  parts  in  eleven  with  the  son 
of  the  deceased  brother;  and  yet  the  Law 
is  so,  because  they  all  take  per  capita,  and 
not  by  way  of  representation."  I  will  not 
cite,  (though  I  could)  more  cases  to  this 
point.  These  are  surely  enough  to  show, 
that  under  the  Statute  of  Distribution,  it 
is  a  general  rule,  that  equals  in  degree 
take  equal  portions,  and  that  representa- 
tion is  only  resorted  to,  to  bring  in  one 
more  remote ;  in  which  case,  he  takes  per 
stirpes.  The  same  rule  holds  in  the  Civil 
Law.  Thus,  Cujacius,  yol.  2,  553,  in  his 
Exposition  of  the  118th  Novel,  says,  **Snc- 
cedunt  quidem  fratrum  filii  cum  fratribus 
defuncti  in  stirpes,  non  in  capita;  quod  si 
soli  sint  fratrum  filii,  sucsedunt  in 
capita."     Huberus    also,    yol.    1,    277,  De 

successione  ad  intestato  lays  down  the 
376      same  doctrine  expressly  *as    settled. 

Heineccius,  in  his  Elements  Juris, 
p.  218,  sec.  6%,  lays  it  down,  that  the  sons 
of  brothers,  if  they  come  alone  to  the  in- 
heritance, take  per.caoita;  if  with  their 
uncles,  per  stirpes.  Domat  also,  in  his 
Civil  Law,  vol.  1,  686,  puts  the  case  of 
brothers  and  brothers*  children,  and  con- 
siders it  established  Law,  that  where  the 
children  concur  with  their  uncles,  they  take 
per  stirpes;  when  with  one  another,  per 
capita.  Thus  we  see,  in  both  these  sys- 
tems, the  foundation  of  the  rule,  estab- 
lished by  the  16th  section  of  our  Act,  that 
equals  in  degree  take  equally,  while  repre- 
sentation is  used  only  to  take  in  the  more 
remote  of  the  class,  and  to  assign  them  the 
•hare  of  their  parent;  and  the  rule  in 
our  L^w  is  only  more  extensive,  be- 
cause representation  is  unlimited;  and 
when  we  call  a  class  as  next  of  kin, 
we  embrace  the  remotest  members  of 
it,  to  all  of  whom,  whether  children, 
grand-children,  or  great  grand-children  of 
the  class,  the  rule  extends,  equals,  equally, 
unequals,  per  stirpes.  Applying  this  rule 
to  the  case  before  us,  I  would  divide  the 
inheritance  into  as  many  parts,  as  there 
were  members  of  the  grade  nearest  the  in- 
testate, of  which  any  survive,  taking  the 
survivors,  and  those  who  have  died  leaving 
issue.  Thus,  Anthony  Gardner  left  a  niece 
and  two  nephews  living,  and  had  had  two 
other  nieces,  who  died  before  him,  leaving 
issue.  I  would,  therefore,  divide  thee«tate 
into    five  equal  parts,  of  which  each  living 


niece  or  nephew  (I  mean  living  at  the 
death  of  A.  G.)  should  have  one,  and  the 
other  two  should  go,  one  to  the  issue  of 
Mrs.  Boyd,  the  other  to  the  issue  of  Mrs. 
Shackleford,  to  be  divided  among  them  ac- 
cording to  the  same  rule.  Those  who  con- 
tend that  this  is  a  case  without  the  Statute, 
and  to  be  decided  by  the  principles  of  the 
Common  Law,  would  place  Mrs.  Davis  in 
the  shoes  of  her  father,  and  give  her  one 
half  the  estate,  leaving  the  otlier  half  to  go 
among  the  ten  other  kindred,  two  of  whom 
are  as  near  to  the  intestate  as  herself.  It 
is  never  for  a  purpose  of  this  kind  that  the 
Statute  of  Descents  resorts  to  the  jus 
representationis.    There  are   several 

377  *other  proofs,  (and  strong  ones  too,) 
which  have  occurred  to  me  as  showing 

still  further,  that  our  Law  draw  its  origin 
from  the  Civil  Law ;  but,  I  pass  them  over, 
having  already  dvrelt  upon  the  subject  too 
long.  If  I  am  wrong,  it  has  not  been  for 
want  of  laborious  investigation  and  anx- 
ious reflection  on  this  important  and  in- 
teresting subject.  Nor  do  I  err  alone,  but 
in  company  with  the  fathers  of  the  Law, 
the  cotemporaneous  exposition,  and  the 
general  understanding  of  the  country.  I 
think  the  Decree  ought  to  be  afBrmed. 

JUDGE  GREEN. 

This  case  presents,  for  the  first  time,  the 
question,  whether  the  nephews  and  nieces, 
and  grand-nephews,  and  grand-nieces 
of  the  intestate,  succeeding  together  (his 
mother,  brothers  and  sisters  being  dead,) 
shall,  under  our  statute  of  Descents,  take 
per  capita,  or  in  stirpes:  and  if  in  stirpes, 
whether  the  deceased  brothers  and  sisters, 
or  the  living  nephews,  and  nieces  who 
have  left  children,  shall  be  taken  as  the 
stocks. 

It  is  admitted,  that  the  Statute  does  not 
in  terms  provide  for  such  a  case.  These 
questions  must,  therefore,  be  determined 
upon  the  best  construction  which  we  are 
enabled  to  make  of  the  Statute  itself,  aided 
by  a  due  attention  to  the  Laws  of  Descents 
and  Distribution,  in  force  when  it  was 
enacted. 

The  Common  Law  of  Descents  looked 
for  the  heir  of  an  intestate,  first  amongst 
his  children  or  their  descendants,  if 
any  there  were.  If  there  were  none  such, 
then  amongst  his  brothers,  and  sisters,  and 
their  descendants,  if  any  there  were.  If 
there  were  none  such,  then  amongst  his 
uncles  and  aunts,  and  their  descendants, 
if  any  there  were,  and  so  on,  without  end, 
passing  to  the  children,  and  their  descend- 
ants, of  the  nearest  ancestors  of  the  intes- 
tate, any  of  whose  descendants  existed, 
excluding  in  all  cases  the  ancestors  them- 
selves.   Of  all  who  could  by  possibility 

378  succeed  Mo  the  inheritance,  the   chil- 
dren alone,  (either  of  the   intestate  or 

his  nearest  ancestors,  as  the  case  might  be,) 
could  claim  jure  suo  proprio;  and  when  sev- 
eral such  children  succeeded  together,  they 
took  per  capita.  All  others,  (to  wit,  the 
descendants  of  such  children,)  could  only 
claim  as  representing  such  children,  and  as 
succeeding  jure  representationis,  to  what 
they  would  have  been  entitled  to,  if  alive; 
and  when  several  such  descendants  so  suc- 
ceeded together,  they  succeeded  in  stirpes 
by  stocks:  that  is,  each  descendant  repre* 
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seated  his  immediate  parent,  and  took  what 
he  would  have  taken  if  alive,  and  no  more. 
Thus,  if  there  were  grand-father,  father 
and  son,  and  the  grand-father  would,  if  liv- 
ing, be  the  heir  of  the  intestate  jure 
proprio,  as  being  the  child  of  one  of  his 
ancestors,  and  the  grand-father,  and  father 
were  dead  before  the  intestate,  the  son 
could  not  claim  as  the  immediate  heir  of 
the  intestate,  even  if  in  his  own  person  he 
was  his  nearest  of  kin,  nor  as  immediately 
representing  his  grand-father,  who,  if  alive, 
would  have  been  heir,  but  as  representing 
his  own  father,  who,  if  alive,  would  have 
represented  the  grand-father.  And  so,  the 
son  would  represent  the  grand-father 
through  the  medium  of  the  father:  and  in 
such  case,  the  descent  would  be  mediate,  and 
the  grand-father  and  father  would  transmit 
the  inheritance  to  the  son.  The  conse- 
quence of  this  principle  of  representation 
was,  that  if  any  intermediate  ancestor, 
who  by  possibility  might  have  inherited, 
if  alive,  was  disabled  to  inherit  himself, 
by  reason  of  his  alienage,  bastardy,  or 
attainder,  he  could  no  longer  transmit  the 
inheritance  to  his  descendants,  since  he 
would,  if  alive,  have  been  incapable  of 
taking  it  himself.  Thus,  in  the  case  of 
the  grand-father,  father,  and  son  before 
stated,  in  which  the  grand-father,  if  alive, 
would  be  heir  to  the  intestate,  if  the  father 
was  disabled  as  aforesaid,  the  son  would 
be  barred  of  the  inheritance;  for,  reoresent- 
ing  the  father,  who.  if  alive,  could  take 
nothing,  he  can  take  nothing.  And  so,  if 
the  grand-father  was  disabled,  the  son 
would    be    barred     for     representing     the 

father,  and  entitled  to  take  only  what 
379      he,    if  alive,  could  have  *taken,  and 

the  father,  if  alive,  representing  the 
grand-father,  and  entitled  only  to  take 
what  he  could  have  taken,  if  alive,  and  he 
being  incapable  of  taking  any  thing  by 
descent,  the  grand-son  could  take  nothing, 
as  thus  mediately  representing  him.  The 
disability,  however,  of  an  ancestor,  com- 
mon to  the  intestate,  and  his  brother  or 
other  collateral  heir,  whether  by  alienage, 
bastardy,  or  attainder,  was  no  impediment 
to  a  descent  between  them,  because,  the 
Law  prohibiting  the  ancestor  to  succeed 
in  any  case  to  his  own  descendant,  noth- 
ing could  in  any  case  be  claimed,  in 
respect  to  the  inheritance,  of  any  of  is  de- 
scendants, by  any  other  of  his  descendants, 
as  representing  him;  and  the  inheritance 
was  consequently  never  transmitted  through 
him :  and  therefore,  a  descent  from  brother 
to  brother,  was  held  to  be  an  immediate 
descent.  Another  consequence  of  these 
principles  of  descent  and  representation, 
was,  that  no  one  could  succeed,  with  his 
own  ancestor  living,  to  the  inheritance; 
nor  at  all,  if  any  of  his  ancestors  was  liv- 
ing, except  in  the  case  of  a  common  an- 
cestor, whose  existence  in  full  life  was  no 
impediment  (for  the  reason  aforesaid)  to  a 
descent  between  his  descendants. 

These  general  rules,  which  applied 
universally  to  all  descents,  even  those  of 
Gavelkind  and  3orough  English,  were  di- 
rected in  their  application  to  each  particu- 
lar case,  by  various  other  rules,  namely ;  the 
maxim  paterna  paternis,  v  aterna  maternis, 
which    restored    estates   descended   on  the 


part  of  the  father  to  the  paternal,  in  utter 
exclusion  of  the  maternal  kindred,  and 
vice  versa ;  that  in  all  descents  to  collat- 
erals, the  male  lines  throughout  should  be 
preferred  to  the  female  lines;  that  the 
half-blood  shuuld  be  wholy  excluded;  that 
males  should  be  preferred  to  females,  and 
amongst  males  the  oldest;  and  that  fe- 
males should  succeed  together  in  parce- 
nary, (a) 

380  *In  respect  to   the    distribution  of 
personal  estates:  before   the   Statute 

of  EM.  3,  by  the  theory  of  the  Law,  the 
personal  estates  of  intestates  devolved 
upon  the  Ordinary,  to  be  applied  to  pioug 
uses.  In  practice,  the  Ordinary  usually 
distributed  them  to  the  wife  and  childreo, 
and  kindred  of  the  intestate,  according  to 
the  customary  L<aw,(b)  which  agreed  with 
the  Civil  Law,  as  it  existed  before  the 
time  of  Justinian,  by  which,  if  there  were 
no  children,  the  father  was  preferred  to  all 
others,  excluding  the  mother,  (c)  That 
statute  directed  that  the  Ordinary  shoold 
depute  the  next  and  most  loyal  frisnds  to 
administer.  Under  this  Statute,  the  hus- 
band was  considered  as  his  wife's  next  aod 
most  loyal  friend,  and  was  preferred  to  all 
others;  the  wife  and  children  as  the  next 
and  most  loyal  friends  of  the  busband,  and 
next  to  them,  the  father.  The  Statute  of 
Hen.  8,  directed  administration  to  be  com- 
mitted to  the  widow,  or  next  of  kin,  allow- 
ing the  Ordinary  to  elect  between  two  or 
more  in  the  same  degree  of  relationship. 
Under  these  Statutes  it  was  held,  that  the 
Administrator  could  not  be  compelled  to 
make  distribution ;  in  consequence  of 
which,  the  Statute  of  22d  and  23d  Car.  2, 
ch.  10,  directed  distribution  to  be  made 
equally  to  the  children,  (after  payment  of 
debts,  and  the  provision  for  the  widow.)  or 
to  such  persons  as  legally  represented  them, 
if  any  were  dead;  and  if  there  were  no 
children,  nor  any  legal  representatives  of 
them,  then  equally  amongst  the  next  of 
kin  in  equal  degree,  and  their  legal  repre- 
sentatives, provided  that  no  representation 
be  admitted  beyond  brothers'  and  sisters* 
children.  Under  this  Statute,  although  in 
case  of  a  failure  of  descendants,  the 

381  next  of  kin  in  equal  degree  *were  ap- 
pointed to  take,  yet  by  virtue  of  an 

expression  in  another  part  of  the  Statute, 
directing  distribution  to  be  made  **to  the 
next  of  kin  pro  suo  cuique  jure  according 
to  the  Law  in  such  cases,"  the  ancient 
preference  given  to  the  husband,  was  con- 


(a)  Co.  Lltt  and  BlaclL.  Com.  CoIlinffwocMl  v.  Pace, 
1  Lev.  ft9.  in  the  Exchequer  Chamber,  iStb  and  Hth 
Car.  2.  in  which  it  was  held  by  seven  Judges  against 
three,  that  the  alienage  or  attainder  of  the  common 
ancestor  before  the  birth  of  his  children,  would 
not  impede  a  descent  between  them,  a  conclusion 
ever  since  adhered  to,  contrary  to  the  opinion  of 
LOBD  Coke,  in  Co.  Litt.  8,  a.— Note  in  Original  Edi- 
tion. 

(b)  By  Doctor  Lane,  in  Blackboronffh  ▼.  DaTia,  I 
P.  Wms.  48.  father  preferred  to  mother.  Per  Holt, 
Ibid. :  Coplestone  v.  Coplestone,  2  Show.  807.— Note 
in  Original  Edition. 

(c)  Vulteus,  (or  Vultijus)  875.  If  a  child  died  with- 
out descendants,  the  father  took  his  estate,  (if  he 
had  not  been  emancipated.)  jure  patriae  potesUiis: 
if  he  was  emancipated,  contracta  fiducia.  the  father 
succeeded  at  asuatus:  and  if  emancipated  without 
such  stipulation,  the  father  was  preferred  by  the 
Praetorian  Edict  "unde  decem;"  so  that  he  was. 
in  all  events,  preferred  to  all  other  ascendants 
and  collaterals.— Note  in  Oriffinal  Edition. 
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tiuued  and  sanctioned  by  a  subsequent 
Statute,  29th  Car.  2,  ch.  3.  And  next  to 
him,  if  there  were  no  descendants,  the 
father,  who  was  preferred  to  the  mother, 
though  in  equal  degree;  and  the  mother 
excluded  brothers  and  sisters. (a)  But  this 
preference  of  the  male  to  the  female  an- 
cestor, was  strictly  confined  to  the  case 
of  father  and  mother.  All  other  ancestors 
in  the  same  degree,  male  and  female,  suc- 
ceeded together,  (b)  And  in  respect  to  the 
preference  of  the  mother  to  brothers  and 
sisters,  and  their  children,  the  Statute  of 
James  2,  provided,  *'that  if  after  the  death 
of  the  father,  any  of  the  children  should 
die  intestate,  without  wife  or  children,  in 
the  life-time  of  the  mother,  the  brothers 
and  sisters,  and  their  representatives, 
should  take  equal  shares  with  the  mother." 
These  Statutes  were  introduced  into  our 
Code  in  1705,  and  continued  in  force  when 
our  Statute  of  Descents  was  enacted  in 
1785. 

These  Statutes,  except  in  the  preference 
given  by  them  incidentally  to  the  husband 
and  father,  in  the  manner  already  stated, 
conformed  in  their  provisions,  in  the  main, 
with  the  118th  and  127th  Novels  of  Jus- 
tinian, which  called  the  father,  mother, 
brothers  and  sisters  together;  and  in  all 
cases  of  doubt,  the  English  Statutes  were 
construed  according  to  the  Civil  Law.(c) 

Some  views  which  have  been  taken  of 
the  case  under  consideration,  make  it  de- 
sirable to  understand  the  full  effect  of  these 
Statutes  of  Distribution,  and  the  principles 
on  which  they  are  founded.  And  first, 
what  principle  do  they  prescribe  as  to 
the  succession  of  descendants?  Do 
382  *they,  in  all  cases  where  any.  or 
all  of  the  children  are  dead  leav- 
ing descendants,  take  in  stirpes,  all 
the  descendants  of  each  child  respec- 
tively representing  him,  and  taking 
the  share  which  he  would  have  taken  if 
alive?  Or,  if  all  the  children  are  dead 
leaving  children  in  unequal  numbers,  do 
these  grand-children  succeed  per  capita, 
taking  jure  proprio  as  next  of  kin?  And, 
if  some  of  these  grand-children  are  dead 
leaving  children,  do  the  latter  take  in 
stirpes,  with  the  grand-children,  living 
representing  the  deceased  grand-children 
as  their  stocks? 

It  is  remarkable,  that  these  questions 
have  never  occurred  in  England  in  such  a 
form  as  to  make  them  the  subject  of  a  di- 
rect judicial  determination;  a  circumstance 
which,  I  think,  can  only  be  accounted  for 
by  the  supposition,  that  it  has  been  uni- 
versally considered  there,  as  a  question 
susceptible  of  no  doubt,  and  that  in  all 
cases,  descendants  must  take  as  children, 
or  as  representing  them.  This  is  the  pre- 
cise and  literal  effect  of  the  terms  of  the 
Statute:  ''distribution  shall  be  made 
equally  to  the  children,  or  such  persons  as 
represent  them,  if  any  be  dead,"  carefully 
avoiding  any  terms  which   might    be   con- 


(a)  Blackborouffh  y.  Dayls.  I  P.  Wms.  48.  by  Lord 

(b)  Moorv.  Barbam.  IP.  Wms.  68:  Grand-father 
OQ  the  father's  side,  and  grand-mother  on  the 
mother*s  side,  take  equally  tofirether.— Note  In  Orig- 
inal Edition. 

(c)  By  Sir  Joseph  Jbkyll,  Master  of  the  Rolls,  in 
Mentney  v.  Petty,  cited  l  P.  Wms.  27. 


strued  to  direct  the  distribution  to  be  made 
to  descendants  in  equal  degree,  and  con- 
lining  the  claims  of  all  descendants  to 
children  and  such  as  represent  them,  that 
is,  stand  in  the  place,  and  entitle  them- 
selves to  the  rights,  which  the  deceased 
children  would  have  had  if  alive.  This 
opinion  is  intimated  by  Chief  Justice 
North,  in  Carter  v.  Crawley,  T.  Ray.  Rep. 
4%,  and  plainly  declared  as  bis  by  Lord 
Hardwicke  in  Wythe  v.  Blackman,  1  Ves. 
sen.  196.  And  if  there  was  any  room  for 
doubt  npon^  the  words  of  the  Statute,  an 
examination  of  the  Civil  Law  upon  this 
point,  to  which  the  Statute  was  intended 
to  conform,  and  according  to  which  it  is 
construed  in  all  doubtful  cases,  would  re- 
move it. 

In  the  original    frame   of  the  Civil  Law, 

as  found  in  the  12  Tables,  no  representation 

was  allowed  in  any    case,    either   amongst 

descendants,    or     collaterals:    The      rule, 

that    the   nearest  in  degree  excluded 

383  the  more  remote,  being  inflexibly  *en- 
forced  in  all  cases,  and  this  by  force 

of  two  very  succinct  Laws:  the  one  '*In- 
testatorum  hereditates  primo  haeredum 
suorum,  velint  nolintve,  sunto,"  by  force 
of  which,  children  excluded  grand-children : 
(Vult.  374.)  the  other  **deficientibus  suls 
ha^redibus  proximns  agnatus  famlliam 
habeto.-'  (Id.  375.)  This  Law  called  the 
next  agnate,  only  in  case  all  the  proper 
heirs  (that  is,  descendants)  failed:  and 
the  first  of  those  heirs,  that  is,  the  nearest 
in  degree,  was  preferred  amongst  them :  so 
that,  ** Liberia  primi  gradus  non  exist- 
entibas,  nepotes  defuncti  succedebant." 
(Id.  374.) 

Before  the  time  of  Jastinian,  these  Laws 
were  variously  modified,  and  representation 
amongst  descendants  allowed,  but  upon 
what  principle,  I  do  not  find  distinctly 
stated ;  but,  no  representation  was  ever  al- 
lowed amongst  collaterals,  until  Justinian 
allowed  it,  as  a  single  exception  to  the 
general  rule,  in  favor  of  brothers'  and 
sisters'  children  concurring  with  father, 
mother,  brothers  or  sisters  living.  By  the 
118th  Novel  he  utterly  abolished  degrees 
amongst  descendants,  in  terms,  and  de- 
clared, that  '4f  any  of  the  descendants  of 
the  deceased  should  die,  leaving  sons,  or 
daughters,  or  other  descendants,  they  shall 
succeed  in  place  of  their  own  father,  and 
shall  be  entitled  to  the  same  share  of  the 
intestate*s  estate,  which  their  father  would 
have  had,  if  he  had  lived;"  which  neces- 
sarily led  up  to  the  children  as  the  stocks, 
to  which  representation  was  ultimately  to 
be  made.  And  there  is  no  point  in  the 
Civil  Law,  in  which  all  Civilians  more 
unanimously  agree,  than  in  this  construc- 
tion of  the  Novel  ;(d)  as  Judge  Cooper  in  his 
Justinian  agrees,  though  at  the  same  time 
he  ventures  an  opinion,  that  the  English 
Judges  would  determine  otherwise,  (e) 

I  think  it  is  perfectly  clear,  that  in  the 
succession  of  descendants,  the  principle  of 
representation  has  precisely  the  same  effect 
in  the  Civil  Law,  the  Statutes  of  Distribu- 
tions, and  the  Common  Law   of  De- 

384  scents;  that  all  descendants,  *^except 
children,  (who  alone  can   claim   jure 


(d)  Domat,  649:  Vulteius.   (or  VnlUjus.)  878,  879. 

(e)  Ckx>per*8  Jastinian,  894. 
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proprio,  and  take  per  capita,)  must  come 
into  the  succeaaion,  aa  repreaenting  their 
pareata,  througb  all  their  gradea,  ao  mat- 
ter how  many,  up  to  the  children  of  the  in- 
teatate  aa  the  atocka  according  to  which, 
partition  or  diatribution  ia  to  be  made. 

Aa  to  the  ancceaaion  of  aacendanta  and 
collaterala,  the  Statute  of  Diatributiona 
providea  a  general  rule,  in  atrict  conform- 
ity with  the  original  rule  of  the  Civil  Law, 
that  diatribution  ahall  be  made  **among8t 
the  next  of  kin  in  equal  degree,'*  in  all 
caaea,  except  that  the  father  la  atiU  pre- 
ferred, aa  he  waa  by  the  Ancient  Law,  to 
the  mother ;  and  the  brothera  and  aiatera, 
and  the  children  of  auch  of  them  aa  are 
dead,  aucceed,  with  the  mother,  by  force 
of  the  Statute  of  Jamea  2d,  the  children 
repreaenting  the  deceased  brothera  and 
aiatera,  and  the  children  of  brothera  and 
aiatera  aucceed  with  living  brothera  and 
aiatera,  the  children  repreaenting  their 
parenta.  In  no  other  caae,  does  the  Statute 
allow  of  repreaentation  amongat  collaterala, 
not  even  to  the  grand-children  of  brothera 
aqd  aiatera; (a)  nor  in  any  other  caaerelaxea 
the  rule,  that  the  nearest  in  degree  exclude 
the  more  remote.  And  in  aacertaining 
the  degreea,  the  Civil  Law  rule,  quot  per- 
aouas,  tot  gradua,  haa  been  adopted,  and 
never  departed  from,  except  in  one  aingle 
caae,  (where  the  brother  haa  been  allowed 
to  exclude  the  grand-father,  although  in 
the  same  degree,  upon  the  Lommon  Law 
rule  of  computing  degreea,  by  which 
brothera  are  in  reapect  to  each  other 
in  the  firat  degree,  and  the  descent 
between  them,  aa  before  noticed,  immedi- 
ate;) (b)  a  decision  obviously  disapproved 
of  in  subsequent  caaes,  in  which  it  haa 
been  held,  that  grand-fathera  and  grand- 
mothers exclude,  and  great  grand-fathera, 
and  great  grand-mothers,  and  uncles,  and 
aunts,  succeed  with   brothers'  and    sisters* 

children,  where  no  mother,  brother 
385      or    sister  is   *alive;  that    ia,    where 

they  have  not  the  benefit  of  the  right 
of  representation  ;(c)  and  no  distinction 
waa  made  between  the  whole  and  half- 
blood,  (d) 

In  the  only  case  in  which  representation 
ia  allowed  amongst  collaterals,  that  of 
brothers*  and  aister*B  children,  where  there 
is  living  a  mother,  brother  or  sister,  it 
has  been  held,  that  if  there  be  no  mother, 
brother  or  sister  living,  they  cannot  take 
by  representation  to  their  parents,  so  as  to 
vary  the  proportiona  amongst  themselves, 
or  to  exclude  others  in  the  same  degree,  or 
to  avoid  being  excluded  by  othera  in  a 
nearer  degree.  Thus,  in  such  case,  they 
are  excluded  by  grand-fathera  and  grand- 
mothera,  and  concur,  and  take  equally  per 
capita,  with  uncles  and  aunts,  all  of  whom 
would  be  excluded,  and  the  children  of 
brothera  and  sisters  take,  if  there  were  a 
mother,  brother  or  aister  alive  (e) 


(a)  Pett's  Case,  I  P.  Wms.  25:  Bowers  v.  Little- 
wood.  !  P.  Wms.  504. 

(b)  Poole  V.  Wilshaw,  (1708:)  Norbury  v.  Vicars. 
(1749:)  Kvelln  v.  Evelln,  (1754;)  cited  in  Cooper's 
Justloian.  8ft7. 

(c)  Thomas  v.  Ketterlche,  1  Ves.  sen.  338.  where 
Lord  Hardwickb  takes  notice  of  Wilshaw's  Case: 
Durant  v.  Prestwood.  I  Aik.  454:  Stanley  v.  Stanley, 
1  Atk.  457:  Pett  v.  Pett.  1  Salk.  S50. 

(d)  I  Ventrls.  8l6. 

(e)  Lloyd  v.  Tench.  2  Ves.  sen.  218. 


These  seemingly  inconaiatent  conse* 
quences,  arise  out  of  the  peculiar  frame  of 
the  Laws  which  arealike  in  the  Civil  Law, 
and  the  Statute  of  Diatributiona.  The 
general  rule  ia,  that  the  next  of  kin 
amongat  collaterala,  ahall  take  equally, 
and  exclude  the  more  remote.  To  thia 
general  rule,  there  ia  one  exception ;  that 
if  there  be  a  mother,  brother  or  aiater,  the 
children  of  brothera  and  aiatera  may  come 
into  the  diatribution,  as  representing  their 
deceased  parenta,  and  take  the  shares  to 
which  they  would  be  entitled,  if  alive.  If 
this  precise  case  does  not  occur,  (in  which 
alone  they  are  entitled  to  the  bene6t  of  the 
right  of  repreaentation,)  their  caae  falls 
within  the  general  rule;  and  if  thev  are 
the  next  of  kin,  they  take,  as  such,  equal 
sharea,  excluding  all  othera,  aa  the  grand- 
children of  brothers  and  sisters  ;(f)  or,  if 
in    equal   degree    with    othera,    take 

386  'equally  with  them  per  capita;  or  are 
excluded   by    auch    aa  are   nearer  of 

kin  as  aforesaid. 

Here  let  us  notice  the  circumstances  in 
which  the  Statute  of  Distributions,  and  the 
Common  Law  of  Descents,  so  far  as  the 
principle  of  representation  operatea  in  the 
aucceaaion  of  collaterala,  agree,  and  in 
what  they  differ.  In  the  only  caae  in 
which  the  Statute  of  Diatributiona  admita 
of  repreaentation  amongst  collaterala,  they 
agree  precisely.  The  representation  is 
made  in  that  case  to  the  children  of  the 
nearest  ancestors  of  the  intestate,  as  in  the 
case  of  descents.  In  all  other  caaea,  by 
force  of  the  Common  Law.  principle  of  rep- 
resentation in  descents,  the  descendants, 
however  remote  in  degree,  of  the  nearest 
ancestors  of  the  intestate,  representing  the 
children  of  such  neareat  ancestors,  exclude 
the  descendants,  however  near  in  degree, 
of  more  remote  ancestors.  But,  the  Stat- 
ute of  Diatributions  calls  together  the  de- 
scendants of  ancestors  in  different  degreea, 
provided  those  descendants  are  in  their  own 
persons  in  equal  degree ;  and  the  deacend- 
ants  of  ancestors  in  a  more  remote  degree, 
who  are  themselves  nearer  in  degree,  ez- 
cude  those  of  ancestors  in  a  nearer  degree, 
who  are  themselves  in  a  more  remote  de- 
gree. Thua,  auppose  a  grand-son  of  a 
brother,  the  son  of  an  uncle,  and  a  great 
uncle.  By  the  Common  Law  of  Deacenta, 
the  grand-son  of  the  brother  would  exclude 
all  the  rest,  but  under  the  Statute  of  Dia- 
tributions, all  would  aucceed  per  capita  to* 
gether,  or  if  there  were  an  uncle,  he  would 
exclude  the  grand-son  of  a  brother:  the 
latter  of  whom  would  exclude  the  former 
under  the  principles  of  the  Common  Law 
of  Descents.  In  short,  so  far  as  the  prin- 
ciples of  representation  was  concerned,  the 
Common  Law  of  Descents  applied  the  same 
rule  to  the  succession  of  collaterals,  aa  to 
that  of  descendants,  preferring  him  who 
was  neareat  in  degree  by  repreaentation, 
no  matter  how  remote,  in  his  proper  person, 
in  all  cases,  to  him  even  if  nearer  degree, 
in  hia  proper  person,  whose  common  an- 
cestors waa  more  remote  than  the  common 
ancestor  of  the  person  preferred:  wbiUt 
the  Statute  of  Diatributiona  preferred 

387  all  (except  in  *one    particular   caae) 


(f)  Walsh  V.   Walsh,  Eq.  Ca.  Abr.  2«:  DayersT, 
Dewes,  8  P.  Wms.  50. 
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aocordiag  to  their  degrees  of  propin- 
qaity  in  their  proper  persons,  without  re- 
g9Lt6  to  the  degree  of  the  propinquity  of 
the  common  ancestor. 

Such  were  the  principles  of  our  Laws  of 
Descent  and  Distribution,  when  our  Stat- 
ute of  Descents  was  enacted ;  bearing  these 
in  mind,  let  us  proceed  to  examine  its  pro- 
visions. 

It  directs  that  the  estate  of  an  intestate, 
''shall  descend,  and  pass  in  parcenary  to 
his  kindred,  male  and  female,  in  the  fol- 
lowing course:  To  his  children,  or  their 
descendants,  if  any  ihere  be.  If  there  be 
no  children,  nor  their  descendants,  then  to 
his  father.  If  there  be  no  father,  then  to 
his  mother,  brother  and  sisters,  and  their 
descendants,  or  such  of  them  as  there  be. 
If  there  be  no  mother,  brother,  nor  sister, 
nor  their  descendants,  then  the  inheritance 
shall  be  divided  into  two  moieties,  one  of 
which  shall  go  to  the  paternal,  the  other  to 
the  maternal  kindred,  in  the  follo\«ing 
course:  That  is  to  say;  first,  tu  the  grand- 
father. If  there  be  no  grand-father,  then 
to  the  grand-mother,  uncles,  and  aunts  on 
the  same  side,  and  their  descendants,  or 
such  of  them  as  there  be.  If  tbere  be  no 
grand-mother,  uncle,  nor  aunt,  then  to  the 
great  grand-fathers,  or  great  grand-father, 
if  there  be  but  one.  If  there  be  no 
great  grand-father,  then  to  the  great 
grand-motheis,  or  great  grand-mother, 
if  there  be  but  one,  and  the  brothers 
and  sisters  of  the  grand-fathers,  and 
grand-mothers,  and  their  descendants,  or 
such  of  them  as  there  be.  Sec.  10.  And  so 
on,  in  other  cases,  without  end,  passing  to 
the  nearest  lineal  male  ancestors,  and  for 
the  want  of  them,  to  the  lineal  female  an- 
cestors, in  the  same  degree,  and  the  de- 
scendants of  such  male  and  female  lineal 
ancestors,  or  to  such  of  them  as  there  be.*' 
The  11th,  12th,  and  13th  sections  provide, 
that  no  person  other  than  children  of  the 
intestate  shall  inherit,  unless  in  esse,  and 
capable  in  Law  to  take  as  heirs,  at  the 
time  of  the  intestate's  death  ;  that  if  there  be 
no  maternal  kindred,  the  whole  shall  go  to 
the  paternal  and  vice  versa :  and  if  no 
388  kindred,  to  the  wife  or  ^husband,  or 
to  their  kindred :  and  that  the  half- 
blood  shall  take  half  portions,  and  if  all  be 
of  the  half-blood,  the  ascendants  (if  any) 
shall  have  double  portions.  Then  comes 
the  14th  section,  (the  16th  in  our  present 
Statute,)  which  provides,  **And  when  the 
children  of  the  intestate,  or  his  mother, 
brothers  and  sisters,  or  his  grand-mother, 
uncles  and  aunts,  or  any  of  his  lineal  fe- 
male ancestors  living,  with  the  children  of 
his  deceased  lineal  ancestors,  male  and  fe- 
male, in  the  same  degree,  come  into  the 
partition,  they  shall  take  per  capita;  that 
is  to  say,  by  persons;  and  when  a  part  of 
them  being  dead,  and  a  part  living,  the 
issue  of  those  dead  have  right  to  partition, 
such  issue  shall  take  per  stirpes,  or  by 
stocks;  that  is  to  say,  the  share  of  their 
deceased  parent." 

These  are  all  the  provisions  of  the  Stat- 
ute, which  designate  the  persons  to  take, 
and  proportions  in  which  they  are  to  take. 
None  of  these  extends  in  terms  to  the  case 
at  bar,  for  here  is  no  child,  nor  mother, 
brother,  sister,  grand-mother,   uncle,  aunt, 


or  female  ancestor,  or  child  of  a  deceased 
male  or  female  ancestor,  to  come  Into  the 
partition ;  in  which  cases  only,  does  the 
Statute  prescribe  the  mode  of  distribution ; 
and  the  same  rule  which  is  applicable  to 
this  case  of  nephews  and  great  nephews, 
(no  mother,  brother  or  sister  being  alive,) 
will  apply  to  grand-children  and  great 
grand-children,  (no  child  being  alive,)  and 
to  all  cases  in  which  a  female  ancestor 
(beyond  a  grand-mother.)  living,  and  her 
children,  or  their  descendants,  of  the  half- 
blood  come  into  the  partition,  all  of  which 
are  equally  unprovided  for  by  the  terms  of 
the  Statute.  There  is  extreme,  and  indeed 
insurmountable  difiBculty,  in  deducing  any 
general  rule  from  the  terms  ot  the  Statute 
itself,  by  which  to  determine  these  preter- 
mitted cases,  without  supposing  that  some 
principle  of  the  pre-existing  Laws  of  De- 
scent or  Distribution,  modified  by  the  Stat- 
ute, still  remained  in  force,  and  provided 
for  them.  The  provisions  of  the  Statute 
designating  the  persons  to  take,  would,  in 

all  such  cases,  entitle  all  who  were 
389      so  designated,  to  take  *equal  shares, 

unless  there  were  something  in  the 
Statute  itself,  which,  upon  a  just  construc- 
tion, would  aiford  a  difi'erent  rule,  or  unless 
some  such  extraneous  rule  controuled  this 
construction.  This  rule,  that  all  who  are 
designated  to  take,  shall  take  equally,  unless 
some  other  rule  is  prescribed,  is  dictated  by 
common  sense,  is  the  settled  and  clear  rule 
in  the  construction  cf  Deeds  and  Wills, (a) 
and  the  rule  of  the  Civil  Law  in  the  con- 
struction of  the  Laws  regulating  the  suc- 
cession to  intestatcB-  estates,  (b)  If  the 
Authors  of  our  i^tatute  had  intended  to 
prescribe  a  new  general  rule,  by  which  to 
ascertain  in  what  case  the  heirs  should 
take  per  capita,  and  in  what  per  stirpes, 
and  by  which  to  determine  who  should  be 
the  stocks  in  all  cases,  without  any  regard 
to  the  Common  Law  principles  of  descent, 
or  the  former  Statute  of  Distribution,  and 
wholly  independent  of,  and  differing  from, 
them  both,  nothing  would  have  been  easier 
than  to  announce  such  rule  in  the  most 
concise  terms,  by  declaring  that  where  the 
children  of  the  intestate,  or  any  of  his  liv- 
ing female  ancestors,  and  the  children  of 
his  ancestors,  male  and  female,  in  the 
same  degree,  came  alone  into  the  partition, 
they  should  take  per  capita;  and  if  any  or 
all  of  them  were  dead,  their  descendants 
coming  into  the  partition,  should  take  per 
stirpes,  considering  them  as  the  stocks  by 
which  to  make  the  partition ;  or,  that  when 
several  in  equal  degree  came  into  the  par- 
tition alone,  they  should  take  per  capita, 
but  any  in  a  more  remote  degree,  coming 
into  the  partition  with  them,  those  should 
take  per  stirpes,  as  representing  ultimately 
their  ancestors,  who,  if  alive,  would  have 
taken  per  capita,  with  those  living,  and  in 
the  nearest  degree  to  the  intestate.  They 
surely  never  could  have  dreamed  of  estab- 
lishing a  general  rule,  by  giving  an  exam- 
ple, from  which  it  is  impossible  to  deduce 
any  such  rule.  For  instance,  if  we  sup- 
pose    they     intended     to     establish     the 


(a)  Northev  v  Stransre.  I  P.  Wms.  848:  Davenport 
V.  Hanbury.  8  Ves.  267:  Butler  v.  Stratlon,  8  Bro.  C. 
C.  8fl7. 

(b)  1  Domat,  5(0. 


727 


6  RAND. 


Virginia  Rbports,  Annotated. 


aOO-862 


390  general  *rule,  that    the   children    of 
the  intestate,  or  his  female  ancestors 

living,  and  the  children  of  all  his  an- 
cestors, male  and  female,  in  the  same  de- 
gree, should  be  the  only  persons  entitled 
to  take  per  capita  in  their  own  right,  and 
that  their  descendants  should  in  all  cases 
claim  as  representing  them,  the  example 
is  imperfect,  since  it  does  not  embrace  the 
children  of  a  living  female  ancestor,  who, 
if  of  the  half-blood,  would  not- be  the  chil- 
dren of  any  deceased  ancestor  of  the  intes- 
tate. Nor  does  it  serve  better  as  an 
example  of  a  case  in  which  those  in  equal 
degree  are  to  take  per  capita,  merely  be- 
cause they  are  in  equal  degree,  and  all 
others  in  more  remote  degrees,  in  stirpes, 
as  representing  their  ancestors,  who,  if 
alive,  would  be  in  the  same  degree;  for, 
in  the  example,  the  persons  directed  to  take 
per  capita,  may  be  in  unequal  degrees;  as 
the  female  ancestor  living,  and  the  children 
of  deceased  ancestors  in  the  same  degree. 
The  framersof  the  Statute  must,  therefore, 
have  thought  it  unnecessary  to  prescribe 
any  general  rule  upon  this  subject,  because 
in  the  former  Laws  which  they  were  en- 
gaged in  re-forming,  not  in  abrogating, 
there  was  a  principle,  not  inconsistent 
with  any  of  the  provisions  of  the  Statute, 
and  therefore,  not  impaired,  or  abrogated, 
which  would  provide  for  all  cases  not 
specially  provided  for  by  the  14th  section ; 
and  must  have  it. sorted  the  provisions  of 
this  section  for  some  distinct  purpose  un- 
connected with  the  establishment  of  a 
general  rule  of  partition,  a  purpose  which 
I  think  I  shall  be  able  to  point  out  dis- 
tinctly. This  principle  of  the  former 
Laws,  which  remained  in  full  force,  was 
the  Common  Law  principle  of  representa- 
tion in  descents,  which  alone,  of  all  the 
principles  of  the  Laws  of  Descent  and 
Distribution  then  in  force,  could  operate 
universally,  both  in  lineal  and  collateral 
descents;  and  by  providing  for  all  possible 
cases,  make  it  superfluous  to  prescribe  any 
other  general  rule.  For,  by  the  Statute  of 
Distributions,  representation  was  only  al- 
lowed in  two  cases;  those  of  descendants, 
and  of  the  children  of  brothers  and  sisters 
only,  and  the  last  only  in    a  particu- 

391  lar    and    excepted  case;  *in  both    of 
which,  it   conformed    strictly    to  the 

Common  Law  principle  of  representation, 
referring  the  representation  to  the  children 
of  the  intestate  in  one  case,  and  to  the 
children  of  his  nearest  ancestors  in  the 
other,  as  the  stocks  beyond  whom  there 
could  be  no  further  representation.  In  all 
other  cases,  the  principles  of  the  Statute 
of  Distributions,  if  remaining  in  force, 
would  have  allowed  of  no  representation, 
and  left,  in  all  other  cases  not  specially 
provided  for  by  the  Statute,  all  the  persons 
designated,  as  entitled  to  come  into  the 
partition,  to  take  equal  shares,  according 
to  the  literal  effect  of  the  clauses  so  desig- 
nating them  to  take. 

Notwithstanding  the  repeated  extra-judi- 
cial suggestions,  that  our  Statute  intended 
to  abrogate  the  Common  Law  of  Descents 
in  toto,  I  am  persuaded  that,  in  this,  as  in 
all  other  cases,  the  object  of  our  Legisla- 
ture was  to  reform  what  was  obnoxious  to 
natural  equity,  and  the  spirit  of  our  insti. 


tntiona  in  the  Common  Law,  leaving  such 
parts  of  it  as  was  not  liable  to  those  objec- 
tions,  in  full  force,  and  not  to  abrogate  it  en- 
tirely, and  establish  a  new  system,  as  if  do 
such  thing  as  the  descent  of  the  estates  of 
intestates  to  their  heirs  had  ever  been  heard 
of  in  Virginia.  There  are  many  proofs  io 
the  provisions  of  the  Statute  itself,  to 
show  that  not  only  the  Common  Law  prin- 
ciple of  representation,  but  many  other 
principles  of  the  Common  Law  of  Descents 
were  considered  as  in  full  force,  except  so 
far  as  they  were  modified  by  provisions  of 
the  Statute,  introduced  for  the  purpose  of  so 
modifying,  and  not  of  abrogating  them  in 
toto.  Some  of  the  principles  of  the  Com- 
mon Law  of  Descents,  to  wit,  that  of 
paterna  paternis,  materna  maternis,  and 
the  preference  of  male  to  female  lines 
amongst  collaterals,  and  of  males  to  fe- 
males, and  of  the  eldest  amongst  males, 
and  the  exclusion  of  ancestors  aifd  the 
half-blo^,  were  founded  on  Feudal  Prin- 
ciples, the  policy  of  which  was  to  preserve 
estates  entire  or  contrary  to  natural  equity, 
and  being  inconsistent  with  the  spirit  of 
our  institutions,  were  effectually  abolished. 

But      the      Common    Law    principle 
392      *^of    representation    was    founded  on 

the  broad  principles  of  natural 
equity,  and  in  no  degree  inconsistent  with 
the  policy  of  our  institutions,  since  it  has 
no  tendency  to  preserve  estates  entire,  and 
therefore  was  admitted  in  all  cases  in  the 
Common  Law  of  Descents.  Nor  can  I  feel 
the  force  of  Judge  Blackstone's  remark, 
that  this  mode  of  representation  was  a 
necessary  consequence  of  the  double  prefer- 
ence of  the  males  to  females,  and  of  the 
eldest,  amongst  the  males;  for,  it  existed 
in  the  Civil  Law  in  the  case  of  descend- 
ants, where  there  was  no  such  preference, 
and  also  in  the  Common  Law,  whilst  it  al- 
lowed no  such  preference,  and  admitted  all 
males  and  females  alike, (a)  and  now  pre- 
vails in  respect  to  Gavelkind  lands  in  Kng- 
land,  to  which  all  the  male  issue  succeed 
together,  and  in  parcenary.  (Clements  v. 
Scudamore,  1  P.  Wms.  63;  Littleton,  sec. 
265.)  This  principle  is  so  familiar  with 
us,  that  it  is  almost  received  as  a  Law  of 
Nature,  that  children  stand  in  the  place 
of  their  parents,  and  take  what  they  would 
have  taken,  if  alive.  And  this  was  the 
opinion  of  the  Civilians. 

Vulteius,  (or  Vultijus)  stating  the  case  of 
all  the  grand-children  succeeding  in  stirpes, 
as  representing  the  children,  says,  **Nam 
quod  succedunt  avo  suo,  id  fit  occasione 
parentum  suorum,  et  ut  ita  dicam,  medio 
et  beneficio  ipsorum."  (p.  379,)  and  notic- 
ing the  introduction  of  this  right  of  repre- 
sentation, which  was  unknown  to  the 
Ancient  Law,  and  citing  Ulpian,  he  says, 
'*Exquo  apparet  jus  representationis  non 
veritate  ipsa,  sed  fictione,  nitl  quae  tamen 
fictio  fundata  sit  in  natural!  sequitate," 
(p.  378.)  This  principle  of  natural  equity 
was  violated  by  the  Laws  of  the  12  Tables, 
in  order  to  preserve  estates  entire.  This 
policy,  however,  in  after  times,  yielded  to 
the  sense  of  justice,  in  favor  of  descend- 
ants, and  brothers*  and  sisters'  children 
only,  both  in  the  Civil  Law,  and  the  Eng- 


(a)  Per  Lobd  Holt,  in  Blackborouffli  y.  Davla.  1 
P.  Wms.  60. 
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lish  Law  of  Distributioas.     Whilst   in   the 

Common  Law  of  Descents,  full   effect    was 

allowed  to  the  operation  of  this  prin- 

393  ciple  of  natural  ^equity,  since  it  had 
no  tendency  to  frustrate  the  policy  of 

preserving  estates  entire,  that  object  being 
most  effectually  secured  by  the  sole  succes- 
sion of  the  eldest  male,  and  the  preference  of 
male  to  female  lines.  It  was  upon  this  prin- 
ciple of  natural  equity,  too,  that  the  Com- 
mon Law  of  Descents,  instead  of  selecting, 
amongst  collaterals,  the  kinsman  of  the  in- 
testate nearest  in  degree  to  him  without 
regard  to  the  degree  of  their  common  an- 
cestor, according  to  the  Civil  Law  and  the 
Statute  of  Distributions,  preferred  the 
more  remote  kinsman  descended  from  the 
child  of  the  nearest  common  ancestor,  as 
representing  and  standing  in  the  place  of 
that  child,  to  a  nearer  kinsman,  the  child 
or  other  descendant  of  a  more  remote  an- 
cestor, and  in  this  particular,  our  Statute 
pursues  the  principles  of  the  Common  Law, 
and  repudiates  those  of  the  Civil  Law,  and 
Statute  of  Distributions.  It  also  explicitly 
approves  of,  and  adopts  the  Common  Law 
principle  of  representation,  in  selecting  the 
classes  who  are  preferred  to  the  inherit- 
ance. In  this,  it  is  in  precise  conformity 
to  the  Common  Law,  insomuch  that  many 
cases  might  occur,  in  which,  under  our 
Statute,  and  the  Common  Law,  all  the 
persons  who  would  succeed  under  the  one, 
would  also  succeed  Uuder  the  other,  as  in 
every  case  where  the  principles  of  paterna 
paternis,  the  preference  of  male  to  female 
lines,  and  of  males  to  females,  and  of  eldest 
male,  and  the  exclusion  of  ascendants  and 
the  half-blood,  had  no  effect.  Thus,  if  all 
were  female  descendants  of  the  intestate, 
and  descendants  through  females,  all  would 
succeed  together,  and  take  in  parcenary 
alike,  both  by  the  Common  Law  and  our 
Statute.  And  so  of  collaterals :  if  all  the 
common  ancestors  were  dead,  and  the  es- 
tate was  purchased  by  the  intestate,  and 
his  only  relations  were  female  descendants, 
through  females  from  his  sisters,  or  aunts, 
or  great  aunts,  on  the  part  of  his  father, 
and  of  the  whole  blood,  the  same  persons 
would  inherit  under  both  systems  of  Laws. 
If  such  a  Statute  as  ours  were  enacted  in 
England,  all  those  principles  which  would 
otherwise  prevent  such  a   descent    in 

394  any  *case    being    thereby  abolished, 
the   same   persons   would  take  there, 

as  here,  under  our  Statute  in  all  cases. 
And  no  one  surely  can  dotibt,  but  that  such 
a  Statute  passed  in  England,  would  there 
leave  the  Common  Law  principle  of  repre- 
sentation untouched,  then  why  not  here: 
the  Common  Law,  except  so  far  as  it  is 
modified  by  our  Statutes,  or  the  circum- 
stances of  our  country,  being  as  much 
our  Law,  as  the  Law  of  England.  This 
preference  of  classes  of  relations,  bottomed 
upon  the  Common  Law  principle  of  repre- 
sentation alone,  in  which  our  Statute  con- 
curs with  the  Common  Laws  of  Descents, 
is,  I  think,  a  persuasive  proof,  that  that 
principle  was  approved  of,  and  intended  to 
be  adopted,  or  rather  left  untouched  by  the 
Authors  of  our  Statute. 

There  are  other  provisions  in  this  Stat- 
ute, and  in  others  enacted  verv  shortly 
after  it,  which,  I  think,    decisively   prove 


that  this  principle  was  considered  as  un- 
impaired by  our  Statute.  We  have  seen, 
that  the  bar  to  all  his  descendants,  created 
by  the  disability  of  an  intermediate  ances- 
tor, through  whom  the  inheritance  must  be 
transmitted  to  them,  was  founded  solely 
upon  this  principle  of  unlimited  represen- 
tation. In  the  Civil  Law,  where  the  next 
of  kin  took  jure  proprio  as  such,  a  child 
who  would  be  next  of  kin,  if  his  father  was 
dead,  would  take  as  such,  although  his 
father  was  alive,  if  his  father  was  disabled 
to  take  by  alienage,  or  was  condemned  for 
a  crime  which  disabled  him.  1  Domat,  583. 
The  Authors  of  our  Statute  inserted  in  it  a 
provision,  **that  in  making  title  by  de- 
scent, it  shall  be  no  bar  to  a  demandant, 
that  any  ancestor  through  whom  he  derives 
his  descent,  from  the  intestate,  is,  or  hath 
been,  an  alien.  Bastards,  also,  shall  be 
capable  of  inheriting,  and  transmitting  in- 
heritance on  the  part  of  their  mother,  in 
like  manner  as  if  they  had  been  lawfully 
begotten  of  such  mother."  Provisions 
utterly  superfluous,  but  upon  the  supposition 
that  the  Common  Law  rule  of  representa- 
tion was  in  force,  and  every  descendant  of 
a  child  of  the  intestate,  or  of  a  child  of  an 
ancestor  of  the  intestate,  could  only  suc- 
ceed as  representing  all  his  ances- 
395  tors,  intermediate  ^between  him  and 
the  intestate.  This  provision,  whilst 
it  took  away  the  disability  of  alienage  in 
lineal,  left  it  untouched  in  collateral  de- 
scents, as  it  now  remains,  and  the  disabil- 
ity arising  from  the  attainder  of  an  inter- 
mediate ancestor,  was  not  taken  away  until 
1789.  (a) 

It  is  to  these  cases,  and  one  other  which 
will  presently  be  mentioned,  that  the  ex- 
pression in  the  14th  section  refers:  *^ where 
the  issue  of  those  dead  have  a  right  to  par- 
tition;" supposing  that  in  some  cases  they 
might  not  have  such  right. 

The  provision  in  the  Statute  modifying 
the  disability  of  alienage,  is  very  remarka- 
ble. It  not  only  took  away  the  impediment 
at  Common  Law,  tc  the  descent  to  the 
issue  of  an  alien,  by  reason  of  his  disabil- 
ity in  the  case  of  a  lineal  descent,  in  case 
such  an  intermediate  alien  ancestor  was 
dead,  but  even  if  he  were  alive.  This  is 
the  clear  effect  of  the  expression,  '*is,  or 
hath  been  an  alien ;"  thus  making,  in  this 
single  instance,  an  exception  to  the  prin- 
ciple of  the  Common  Law  of  Descents,  that 
the  issue  of  an  intermediate  ancestor  alive, 
who  might  by  possibility  have  been  capa- 
ble of  inheriting,  could  never  inherit  in 
the  life-time  of  such  ancestor,  whether  he 
were  disabled  by  alienage,  or  otherwise,  or 
not;  and  in  this,  conforming  to  the  prin- 
ciple of  the  Civil    Law,  as    before    stated. 

Another  provision,  affording  an  addi- 
tional proof  to  the  same  effect,  is  that  re- 
specting advancements  to  be  brought  into 
hotchpot.  *'And  when  any  of  the  children 
of  the  intestate,  or  their  issue,  shall  have 
received  from  the  intestate  in  his  life-time 
any  real  estate  by  way  of  advancement, 
and  shall  choose  to  come  into  the  partition 
with  the  other  parceners,  such  advance- 
ment shall  be  brought  into  hotchpot  with 
the  estate  descended."  The  Statute  of 
Distributions  only   required    advancements 


(a)  Oct  1789.  ch.  90  sec.  18.  and  18  Hen.  St  L.  40. 


770 


6  RAND. 


VnioiMiA  Rkpokts,  Ahkotatsd. 


S96-898 


made  to  the  children  of  the  iiitestate,  and 
not  sach  as  were  made  to  the  issue  of  such 
children  ;(a)  and  the.  Common  Law 
3%  only  required  ^lands  given  in  franlc- 
marriage,  to  be  brought  into  hotchpot. 
This  more  enlarged  provision  on  the  sub- 
ject of  advancements,  which  was  intended 
to  provide  a  more  equitable  and  equal 
distribution  of  estates  than  had  been  pro- 
vided by  the  Statute  of  Distributions,  or  the 
Common  Law,  in  cases  of  parceners,  was 
founded  on  the  admission,  that  the  Com- 
mon Law  principle  of  representation  was 
still  in  force,  without  which  it  might  pro- 
duce the  most  flagrant  injustice.  If  grand- 
children, all  the  children  being  dead,  could 
succeed  per  capita,  jure  proprio,  without 
representing  and  standing  in  the  place  of 
their  parents,  (the  deceased  children,)  and 
bound  to  take  the  shares  only,  which  they 
would  have  taken  if  alive,  then,  if  a  man 
had  two  sons,  and  advanced  one  to  the 
amount  of  half  of  his  estate,  and  the  one 
advanced  died  in  his  father's  life-time, 
leaving  four  children,  and  the  other  child 
died  in  his  father's  life-time,  leaving  one 
child,  and  then  the  father  died  intestate, 
these  five  grand-children  taking,  jure  pro- 
prio, per  capita,  the  children  of  the  ad- 
vanced child  would  be  entitled  to  claim 
four-tifths  of  the  estate,  without  accounting 
for  the  advancement  made  to  their  father, 
and  thus  would  virtually  get  nine-tenths 
of  the  estate,  leaving  only  one-tenth  for 
the  only  child  of  the  unadvanced  child  of 
the  intestate.  It  is  impossible,  that  the 
Authors  of  our  Statute  should  have  contem- 
plated that  such  consequences  could  arise 
from  the  accidental  circumstance  of  both 
the  children  of  the  intestate  dying  in  his 
life-time.  In  Knight  v.  Yarborough,  Gihn. 
27,  which  was  a  case  relating  to  the  execu- 
tion of  a  power  of  appointment,  to  which 
the  Court  obviously  applied  the  principles 
of  this  Statute,  and  I  think,  gave  it  the 
just  construction,  it  was  held,  that  appoint- 
ments in  the  nature  of  advancements  made 
to  a  grand-child,  after  his  parents*  death, 
should  not  only  be  brought  into  the  divi- 
sion of  the  unappropriated  residue,  and 
considered  as  a  part  of  his  proportion  in 
the  division  of  his  father's  share  between 
his  children,  but  also  as  a  part  of  his 
father's  share  in  the  grand-father's  estate, 
and  this  last,  whether  the  grand-child 
chose  to  come  into  the  partition,  or 
397  not.  If  *the  grand-child  so  repre- 
sents his  father,  that  advancements 
made  to  him,  go  to  diminish  his  father's 
share  in  respect  to  his  other  children,  surely 
advancements  to  the  intestate's  son  must 
go  to  diminish  the  shares  of  his  children 
under  all  possible  circumstances.  But,  they 
would  not  have  that  effect,  unless  his  chil- 
dren represented  him  under  all  possible 
circumstances. 

Another  provision  of  the  Statute  also 
shows,  that  the  Common  Law  principles  of 
descents  were  considered  as  still  in  force, 
except  so  far  as  they  were  inconsistent  with 
the  provisions  of  the  Statute.  By  tne  Com- 
mon Law  of  Descents,  if  the  eldest  son 
died,  in  the  life-time  of  his  father,  leaving 


his  wife  enseint  of  a  child,  and  then  the 
father  died,  and  a  younger  son  entered,  as 
he  had  a  right  to  do  as  heir,  and  after- 
wards the  child  of  the  eldest  son  was  born, 
this  child  was  the  heir  of  the  father,  and 
displaced  the  title  of  the  younger  son,  and 
so,  of  an  elder  and  younger  brother  of  the 
intestate,  or  any  other  collaterals,  (b)  The 
Statute  provides,  that  *'No  right  of  inherit- 
ance shall  accrue  to  any  person  whatever, 
other  than  to  children  of  the  intestate, 
unless  they  be  in  being,  and  capabk  in 
Law  to  take  as  heirs  (the  parent  not  being 
disabled)  at  the  time  of  the  intestate's 
death:"  thus  modifying,  not  abrogating, 
an  acknowledged  principle  of  the  Common 
Law  of  Descents. 

It  seems  to  me,  therefore,  that  the  scheme 
of  the  Revisers,  who  prepared  this  Statute, 
was  to  modify  the  Common  Law  of  Descents 
by  abrogating  all  of  Its  obnoxious  princi- 
ples, and  modifying  others,  so  as  to  adapt 
i-hem  to  the  general  policy  of  our  Laws, 
leaving  those  not  abolished,  to  operate 
398  *in  full  force,  where  not  modified, 
and  when  modified,  in  their  modified 
form.  Accordingly,  they  abolished  the 
rule  paterna  paternis,  materna  maternis; 
the  preference  of  male  to  female  lines,  and 
of  males  to  females,  and  of  the  eldest  male, 
and  admitted  ascendants  and  the  half-blood, 
partially.  They  adopted  the  Common  Lair 
principle  of  representation  explicitly,  in 
its  most  important  effect,  in  the  designa- 
tion of  the  order  in  which  Classes  of  kin- 
dred should  succeed,  leaving  it  to  operate 
as  at  the  Common  Law  in  all  cases,  with  a 
limitation  upon  it,  in  a  single  case  im- 
posed by  the  Statute,  which  I  shall  presently 
advert  to:  they  modified  the  Common  Law 
principles  as  to  the  succession  of  postba- 
mous  children  the  impediments  to  a  de- 
scent by  the  disability  of  an  intermediate 
ancestor,  and  in  respect  to  advancements; 
and  they  left  untouched  the  Common  Law 
principle  in  relation  to  descents  in  parce- 
nary, which  allowed  to  the  eldest  parcener, 
and  in  some  cases  to  her  representative,  the 
choice  of  the  lots  in  the  partit]cn,(c)  a 
privilege  shortly  after  abolished  by  Statute. 
(Oct.  1790,  ch.  13,  §6,  and  13  Hen.  St.  Lar. 
122.) 

Considering  the  Common  Law  principle 
of  representation  as  not  t>eing  abrogated, 
it  might,  at  the  first  blush,  seem  to  have 
been  unnecessary  to  insert  in  the  statute 
any  provision  in  relation  to  the  cases  is 
which  the  persons  coming  into  the  parti- 
tion, should  take  per  capita,  or  per  stirpes, 
and  it  is  necessary  to  enquire  for  what  pur- 
poses the  provisions  of  the  14th  section 
were  introduced. 

The  Statute  having    admitted    ancestors 


(a)  In  Proud  v.  Turner,  2  P.  Wms.  560.  The  Issue 
of  a  child  advanced,  held  to  be  bound  to  brlng^  the  ad- 
vancement Into  hotchpot. 


(b)  Coke  Litt  n.  b.  If  a  man  has  Issue,  a  son  and 
a  dausrhier.  and  the  son  purchase  lands,  and  d\t» 
without  issue,  the  daug^hter  shall  Inherit  the  land; 
but.  If  the  father  has  Issue  afterwards,  (no  matter 
how  lon«j  after.)  a  son.  this  son  shall  enter  into  the 
land,  as  heir  of  his  brother,  and  If  he  has  issue,  a 
'daughter,  and  no  son.  she  shall  be  a  co-parcener 
with  her  sister.  ,  __ 

Without consldertngr the  Common  Law,  in  force 
In  this  respect,  this  could  not  have  happened  under 
our  Statute  which  only  designates  brothers  and 
sisters,  and  their  descendants,  or  such  of  theni  at 
there  be  at  the  death  of  the  InUsUte.— Note  la  Orig- 
inal Edition. 

(c)  Co.  Lltt.  166.  b. 
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to  the  inheritance,  and  preferred  males  to 
females  in  this  instance  only,  and  having^ 
directed  that  female  ancestors  should  suc- 
ceed with  the  descendants  of  all  ancestors 
in  the  same  degree  with  her,  including 
those  of  the  living  female  ancestors  coming 
into  the  partition,  the  consequence  would 
have  been,  (if  not  guarded  against  by  the 
Statute,)  that  by'  force  of  the  Common 
Law  principle  of  representation  still 

399  in  full    force,    and    *  which    requires 
representation  in  all  cases  to  be  made 

to  the  most  remote  ancestor  of  the  claim- 
ant, who,  if  alive,  might  have  inherited 
jure  proprio,  the  children  of  the  deceased 
ancestors  of  the  intestate,  who,  if  alive, 
would  have  inherited  jure  proprio,  («;spe- 
oially  of  deceased  female  ancestors,)  might 
have  claimed  not  only  the  shares  which 
they  are  entitled  to  take,  jure  proprio,  but 
also  the  share  which  their  deceased  parent, 
the  common  ancestor,  would  have  taken,  if 
alive.  Thus,  if  a  woman  had  two  children 
by  a  former,  and  one  by  a  present  husband, 
and  one  of  the  two  died  intestate,  his  sur- 
viving brother  of  the  whole  blood,  and  his 
mother,  each  being  entitled  to  double  por- 
tions, would  take  two- fifths  each,  and  the 
brother  of  the  half-blood  the  remaining 
one-fifth ;  but  if  the  mother  were  to  die 
firsc,  and  then  one  of  the  two  first  children 
died  intestate,  the  question  would  arise, 
whether,  as  before,  the  brother  of  the  whole 
blood  should  take  two-fifths  in  bis  own 
right,  and  one-fifth  in  right  of  his  mother, 
whom  he  with  his  brother  represented 
equally,  and  who,  if  alive,  would  have  taken 
two-fifths,  and  the  brother  of  the  half-blood 
one-fifth,  in  his  own  right  as  before,  and 
one-fifth  in  right  of  his  mother;  or  whether, 
taking  altogether  in  their  own  right,  the 
brother  of  the  whole  blood  should  take  two- 
thirds,  and  he  of  the  half-blood  one- third. 
And  I  do  not  see  how  the  claim  to  represent 
the  deceased  mother  could  be  resisted.  It 
would,  at  least,  have  been  a  serious  ques- 
tion :  and  such  questions  might  be  multi- 
plied amongst  the  descendants  of  remote 
ancestors  who  were  of  the  whole  blood.  To 
obviate  these  consequences,  was  I  think, 
the  chief  object  of  the  14th  section,  and 
this  was  completely  effected  by  the  decla- 
ration, that  female  ancestors,  and  the  chil- 
dren of  deceased  ancestors,  male  and 
female,  in  the  same  degree,  (a  general  de- 
scription which  embraces  the  particular 
cases  of  mother,  brothers  and  sisters,  grand- 
mother, ancles  and  aunts,  provided  for  in 
the  same  clause,)  should  take  per  capita, 
that  is,  only  in  their  own  right,  and  not  as 
representing  a  deceased  common  ancestor. 
This  also  precluded  the    descendants 

400  *of   such  children    from  claiming    to 
represent  any  common  ancestor;  for, 

they  claiming  through  all  their  ancestors 
in  succession,  as  representing  them  imme- 
diately or  mediately,  when  the  representa- 
tion reached  the  children  of  the  deceased 
common  ancestor,  it  must  have  stopped 
there,  since  these  children  were  prohibited 
to  claim  any  thing  as  representing  any 
other.  Thus  the  rule  of  representation, 
which  would  otherwise  have  been  extended 
to  the  common  ancestors  as  the  stocks,  at 
least  in  some  cases,  was,  by  this  provision, 
effectually  limited    in  its    practical   opera- 


tion, according  to  its  effect  at  the  Common 
Law,  making  the  children  of  the  common 
ancestors  the  stocks,  in  which  the  repre- 
sentation terminated  in  all  cases. 

There  is  in  the  terms  of  this  section 
itself,  an  internal,  and  I  think,  conclusive 
proof,  that  the  purpose  which  I  attribute 
to  it  was  the  only  object  of  that  provision, 
so  far  as  it  directed  the  female  ancestor 
living,  and  the  children  of  deceased  ances- 
tors, male  and  female,  in  the  same  degree, 
to  take  per  capita.  This  omits  the  case  of 
the  children  of  a  living  female  ancestor 
coming  into  the  partition  with  her  alone, 
or  with  her  and  the  children  of  deceased 
ancestors  in  the  same  degree.  If  that  pro- 
vision had  any  conceivable  object,  other 
than  that  which  I  attribute  to  it,  there  was 
precisely  the  same  reason  for  embracing 
the  children  of  living,  as  of  deceased  an- 
cestors, in  the  same  degree,  since  they  were 
related  to  the  intestate  in  the  same  degree 
and  manner,  to  all  intents  and  purposes. 
If  it  was  intended  to  prescribe  a  rule  of 
partition  for  a  particular  case,  or  a  general 
rule,  by  putting  au  example,  to  be  applied 
to  all  analogous  cases,  upon  the  supposi- 
tion, that  no  rule  existed,  independant  of 
the  Statute,  in  either  case  there  was  an 
absolute  necessity,  in  order  to  avoid  absurd- 
ity and  contusion,  to  embrace  the  children 
of  living,  as  well  as  of  deceased  ancestors* 
in  the  same  degree,  in  that  provision. 
This  distinction  between  the  children  of 
living  and  deceased  ancestors*  was  made 
designedly  and  ex  industria.     The  Authors 

of  the  Statute,  collecting  all  the 
401      *casesin  which  several  might  succeed 

together,  and  selecting  from  them 
particular  persons,  specify,  in  the  very 
terms  of  the  2d,  4th  and  7th  sections,  the 
cases  of  children,  mother,  brothers,  sisters, 
and  grand-mothers,  uncles  and  aunts,  and 
passing  the  9th,  (which  designated  the 
brothers  and  sisters  of  grand-fathers  and 
grand-mothers. )  because  it  fell  within  the 
general  terms  of  the  10th  section,  adopt  the 
language  of  the  10th,  (which  embraced  all 
the  former  cases  in  its  general  terms,  and 
embraced  also  the  descendants  of  all  ances- 
tors in  the  same  degree,  living  and  dead,) 
with  this  exception,  that  the  provision  of 
the  14th  section,  whilst  it  embraces  the 
children  of  the  deceased,  excludes  those  of 
the  living  female  ancestors:  which  could 
not  have  been  done  without  a  motive,  for 
otherwise  it  was  natural,  that  they  should 
have  adopted  the  terms  of  the  10th  section 
literally,  as  they  did  those  of  the  2d,  4th, 
and  7th,  and  embraced  in  the  provisions  of 
the  14th  section  the  children  of  living,  as 
well  as  of  deceased  ancestors.  The  weight 
of  this  observation  is  not  implied  by  the 
circumstance,  that  the  designation  of  broth- 
ers and  sisters,  and  uncles  and  aunts,  by 
those  names,  in  fact  embraced  all  the  chil- 
dren of  living,  as  well  as  of  deceased 
fathers,  mothers,  grand-fathers  and  grand- 
mothers. The  omission  of  the  children  of 
living  female  ancestors,  and  including  in 
terms  the  children  of  deceased  ancestors, 
in  the  more  general  description  of  the  per- 
sons intended  to  be  embraced  in  the  14th 
section,  is  a  clear  proof  that,  although  all 
brothers  and  sisters,  and  uncles  and  aunts, 
(the    children  of  livicg,  as    well   as  of  de- 
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ceased  aaceators,)  were  embraced  in  the 
terms  of  that  section,  none  of  them  bnt 
such  as  were  the  children  of  deceased  an- 
cestors of  the  intestate,  fell  within  the 
reason  and  objects  of  the  provisions  of  the 
14th  section ;  and  that  to  efifect  that  object, 
whatever  it  was,  it  was  not  necessary  to 
include  the  children  of  living  ancestors. 
At  the  same  time  the  fact,  that  in  one  part 
of  this  provision,  the  children  of  living, 
as  well  as  of  deceased  ancestors,  are  in- 
cluded, and  in  another,  those  of  living 

402  ancestors  are  excluded,  ^is  a  decisive 
proof,  that  it  was    immaterial  to    the 

object  of  that  provision,  whether  the  chil- 
dren of  living  ancestors  were  excluded,  or 
included,  whilst  to  include  the  children  of 
deceased  ancestors,  was  indispensably  nec- 
essary to  the  attainment  of  that  object. 
This  was  precisely  the  character  of  the 
object  which  i  attribute  to  that  provision, 
and  which  cannot  be  attributed  to  any  other 
conceivable  object  whatever. 

If  the  children  of  all  ancestors  in  the 
same  degree,  living  and  dead,  were  included 
in  this  porvision,  then,  by  force  of  this 
provision  alone  a  representation  to  a  com- 
mon ancestor  would  be  prohibited  in  all 
cases,  without  any  reference  to  any  princi- 
ple of  the  Common  Law.  If  the  children  of 
a  living  ancestor  were  excluded  from  the 
terms  of  this  provision,  then  the  Statute 
would  prohibit  a  representation  to  a  de- 
ceased common  ancestor  only ;  and  in  that 
case,  the  principles  of  the  Common  Law  of 
descents  would  prohibit  a  representation  to 
the  living  ancestors,  since  no  one  can  rep- 
resent and  take  the  share  of  any  one  who 
is  alive  and  can  take  it  herself.  This 
view  of  the  provisions  of  the  14th  section 
cannot  be  avoided  by  the  supposition,  that 
in  no  case  could  a  child  of  a  common 
ancestor  come  into  the  partition  unless  at 
least  one  of  the  common  ancestors  (the 
male)  were  dead.  If  a  woman  had  two 
children  by  a  first,  and  one  by  a  second 
husband,  and  one  of  the  two  were  to  die  in- 
testate, the  surviving  brother  of  the  whole 
blood,  the  mother  and  the  brother  of  the 
half-blood  would  succeed,  although  the  lat- 
ter would  not  be  a  child  of  any  deceased 
ancestor  of  the  intestate :  and  although  this 
particular  case  ib  embraced  in  the  terms 
of  the  14th  section,  yet  cases  might  occur 
in  which  not  one  of  those  succeeding,  would 
be  the  children  of  any  deceased  ancestor 
of  the  intestate,  as  if  the  only  relations  of 
the  intestate  were  a  great  grand-mother, 
and  her  children,  and  other  descendants,  all 
of  them  of  the  half-blood ;  a  case  totally 
unprovided  for  by  this  section.  The  word 
deceased  being  introduced  for  no  other  con- 
ceivable purpose,  but  to  prohibit  any 

403  claim    by    ^representation    to    a    de- 
ceased common    ancestor,  and    it  not 

being  necessary  to  introduce  that  word  for 
that  purpose,  it  could  only  be  introduced 
because  that  object,  occupying  the  mind  of 
the  Author  of  the  Statute,  he  naturally  ex- 
pressed it  distinctly,  by  using  the  word 
appropriate  to  that  object;  or  he  inserted  it 
purposely  to  afford  an  infallible  clue  to  the 
true  object  of  that  provision :  and  this,  I 
am  strongly  disposed  to  think,  was  the  true 
reason  for  the  use  of  that  word. 
I  confess,  that  the  necessity  which  I  felt 


to  ascertain  the  true  object  of  inserting 
this  word,  as  well  as  of  every  other  word 
in  the  Statute,  led  me  to  a  course  of  reflec- 
tion, which  has  changed  my  first  opinion; 
for,  following  blindly,  and  without  exam- 
ination, the  incautious  and  extra-judicial 
suggestion  so  often  made,  that  onr  ances- 
tors, in  their  extreme  hostility  to  the  Com- 
mon Law  of  Descents,  had  abolished  it  in 
all  its  parts,  root  and  branch,  I  at  first 
thought,  that  the  Statute  not  having  pro- 
vided in  all  cases  for  the  proportions  in 
which  estates  should  descend,  in  such  as 
were  not  provided  for,  all  who  came  into 
the  partition,  were  entitled  to  take  eqnal 
shares,  according  to  the  rule  in  the  con- 
struction of  Deeds  and  Wills,  and  the  Civil 
Law  rule  applied  to  the  very  case  of  the 
Laws  regulating  the  succession  to  intes- 
tates* estates.  And  this  would  certainly 
be  the  case,  unless  that  construction  wag 
controuled  by  some  pre-existing  principle 
of  the  Common  Law  of  Descents,  or  some 
provision  of  the  Statue,  or  by  both  com- 
bined, the  latter  of  which  will,  I  think,  be 
found  to  be  the  fact. 

If  the  sole  object  of  the  14th  section  had 
been  that  of  prohibiting  any  claim  by 
representation  to  a  deceased  common  an- 
cestor, that  would  have  been  fully  efifected 
by  the  declaration,  that  the  children  of  «he 
deceased  ancestors  of  the  intestate,  and  a 
living  female  ancestor,  coming  into  the 
partition,  should  take  per  capita;  that  is, 
upon  the  supposition,  that  the  Common  Law 
principle  of  representation  was  in  fnll 
force,  since  that    would  have   supplied  the 

rule,  in  case  some  of  them  were  dead, 
404      and  some    were  living,  or  *all  dead; 

and  that,  precipely  to  the  same  effect 
as  the  rule  prescribed  by  the  Statute  in 
particular  cases.  And  if  that  object  had 
been  the  only  one,  that  part  of  the  section 
which  embraces  the  children  of  the  intes- 
tate, and  provides  that  if  a  part  of  those 
designated  to  take  per  capita  be  dead,  and  a 
part  of  them  living,  the  issue  of  those  dead 
should  take  per  stirpes,  would  have  been 
superfluous,  and  we  are  necessarily  led  to 
enquire,  for  what  purpose  those  provisions 
were  inserted :  For  the  purpose,  I  think, 
and  for  that  only,  of  prohibiting  a  con- 
struction of  the  clauses  of  the  Statute  des- 
ignating the  classes  of  persons  to  take 
(which  we  may  term  the  donative  clauses,) 
by  which,  all  coming  within  the  literal 
terms  of  those  clauses,  might  be  considered 
as  entitled  to  take  equal  shares,  and  even 
children  to  take  with  their  living  parents; 
for  the  children  of  a  living  son  or  brotbtf, 
are  no  less  his  descendants  when  he  is 
alive,  than  after  he  is  dead.  The  princi- 
ple off  the  Common  Law  of  Descents  pro- 
hibited any  one,  whose  intermediate  an- 
cestor (other  than  the  common  ancestor) 
was  alive,  from  succeeding  to  an  estate,  or 
to  claim  otherwise  than  by  representation, 
where  any  intermediate  ancestor  could  by 
possibility  have  been  capable  of  taking 
the  inheritance  if  alive,  (our  Statute  mak- 
ing one  single  exception  even  to  that  rule.) 
The  literal  terms  of  the  Statute  calling 
children  and  their  descendants,  brothers 
and  sisters  and  their  descendants,  Ac.  to 
the  succession,  without  distinction,  miirht 
have  been  considered   as  abrogating  these 
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principleB  of  the  Common  Law,  tinleas  there 
were  some  provision  in  the  Statute  opposed 
to  such  a  construction,  and  showing  that 
these  Common  Law  principles  were  in  full 
force.  To  give  a  single  example  of  a  suc- 
cession by  representation  in  stirpes,  in  con- 
formity with  the  principles  of  the  Common 
Law,  was  sufficient  for  that  purpose,  and  it 
was  convenient  to  annex  it  to  the  provision 
declaring  who  should  take  per  capita,  which 
was  accordingly  done,  and  the  example 
given  is  precisely  in  conformity  with  the 
effect  of  the  Common  Law  principle  of 
representation,  making   the  children 

405  of   the  intestate,  ^'or  the  children   of 
his  nearest  ancestors,  the  stirpes,  or 

stocks. 

Here  I  think  I  might,  and  perhaps  ought 
to  cease,  but  the  opinion  of  Judge  Tucker, 
to  which  it  is  said  the  public  opinion  and 
practice  have  conformed,  (although  I  have 
never  heard  of  any  case  having  actually 
occurred,  except  this, )  has  been  so  much 
urged  as  proper  to  govern  our  decision,  that 
it  may  not  be  amiss  to  examine  it.  He 
lays  it  down  as  a  general  rule,  as  to  which 
he  does  not  seem  to  have  imagined  there 
could  be  any  doubt,  that  ** where  several 
persons  succeed  at  the  same  time  in  equal 
degree,  they  shall  take  per  capita,  but  if  a 
part  be  more  remote  than  others,  those  more 
remote  shall  succeed  in  stirpes."  And  he 
puts  the  case  of  six  grand-children,  by 
different  deceased  children  in  unequal  num- 
bers, and  says  they  would  take  per  capita ; 
and  this  he  says,  is  in  conformity  to  the 
Civil  Law.  And  in  a  note  to  Blackstone's 
Commentaries,  where  the  author  states  the 
case  in  the  Civil  Law,  of  nephews  and 
nieces  succeeding  alone,  and  taking  per 
capita,  or  if  with  brothers  and  sisters  in 
stirpes,  he  states,  that  this  is  in  conform- 
ity with  the  rule  established  by  our  Statute, 
and  cites  the  terms  of  the  14th  section 
verbatim,  without  comment,  as  if  it  clearly 
established  that  rule  in  terms.  He  no 
where  assigns  any  reason  for  this  construc- 
tion, as  he  certainly  would  have  done,  if 
the  question,  as  now  presented,  had  occurred 
to  his  mind.  It  seems  to  me,  that  having 
satisfied  himself  that  our  Statute  intended 
fo  abolish  the  Common  Law  of  Descents  in 
omnibus,  which  he  lak>ors  to  prove,  by  point- 
ing out  the  many  discrepancies  between 
our  Statute  and  the  Common  Law;  and 
believing  that  the  Civil  Law  rule  was  such 
as  he  states  ours  to  be,  both  in  lineal  and 
collateral  successions,  an  impression  readily 
enough  taken  from  the  careless  manner  in 
which  Blackstone  states  the  rule  of  the 
Civil  Law  in  both  respects;  and  consider- 
ing the  words  '^children  of  his  deceased 
ancestors,"  in  the  14th  section,  as  mean- 
ing all  their  descendants,  as  it  some- 

406  times  does,  both  in  the  Civil  and  *Com- 
mon  Law,  and  the  words    '^male  and 

female,  in  the  same  degree,"  as  referring 
to  those  who  came  into  the  inheritance, 
(an  impression  very  natural  to  one  whose 
attention  was  not  particularly  excited  to 
the  examination  of  those  phrases, )  Judge 
Tucker,  hastily  and  without  perceiving 
that  any  question  could  be  raised  upon  the 
subject,  concluded,  that  the  Legislature  in- 
tended to  substitute  the  Civil  Law  of  Suc- 
cession, for  the  Common  Law  of  Descents. 


In  every  one  of  these  opinions,  I  think. 
Judge  Tucker  was  clearly  mistaken.  As 
to  the  terms  of  the  Statute :  if  they  could 
be  understood,  as  he  probably  understood 
them,  they  would  indeed  establish  his  rule. 
But,  the  word  '^children,"  in  the  14th,  was 
used  in  opposition  to  '^descendants,"  in 
the  10th  section,  and  mean  children  in  the 
most  restricted  sense  of  the  word ;  and  the 
words  **male  and  female,  in  the  same  de- 
gree," refer  to  the  deceased  ancestors, 
whose  children  might  come  into  the  parti- 
tion, and  not  to  those  who  came  into  the 
partition.  To  suggest  these  constructions 
is,  to  insure  an  assent  to  them. 

As  to  the  question,  whether  it  was  in- 
tended to  abolish,  in  toto,  the  Common  Law 
of  Descents,  enough  has  already  been  said. 
The  construction  given  by  Judge  Tucker 
to  our  Statute,  by  which  grand-children 
(all  the  children  being  dead)  would  succeed 
per  capita,  is  clearly  in  opposition  to  the 
Civil  Law,  the  Statute  of  Distributions,  and 
the  Common  Law,  all  of  which  concur  in 
this  particular,  and  in  principle  in  this 
particular  only,  although  in  a  few  cases 
amongst  collaterals,  the  opposite  principles 
of  the  Civil  Law,  and  Statute  of  Distribu- 
tions conforming  to  it,  and  the  Common 
Law  of  Descents,  produce  the  same  prac- 
tical effects,  as  lines  drawn  at  right  angles 
to  each  other  meet  at  a  single  point.  Nor 
does  Judge  Tucker's  rule  conform,  either 
in  principle,  or  effect,  with  that  of  the 
Civil  Law,  and  Statute  of  Distributions,  in 
respect  to  the  succession  of  ascendants,  or 
collaterals,  as  has  been  already  sufficiently 
shown.  Nor  is  there  the  slightest  Intima- 
tion to    be    found    in    the     provisions,    or 

phraseology  of  our  Statute  of  De- 
407      scents    indicating    an    intention  to 

adopt  any  single  principle  of  the 
Civil  Law,  or  of  the  Statute  of  Distribu- 
tions: the  latter  selecting  the  distributees 
according  to  their  personal  proximity,  with- 
out regard  to  the  proximity  of  their  ances- 
tors; the  former  selecting  the  heirs  accord- 
ing to  the  Common  Law  rule,  founded 
wholly  upon  the  principle  of  unlimited  rep- 
res«»ntation,  on  account  of  the  proximity  of 
the  Common  ancestor,  without  regard  to 
their  individual  proximity:  the  Civil  Law 
and  Statute  of  Distributions  allowing  of 
no  representation  amongst  collaterals,  ex- 
cept in  a  single,  and  very  particular  case, 
the  Statute  allowing  it  in  all  cases,  or  at 
least,  as  Judge  Tucker  himself  admits,  in 
all  cases  where  persons  in  unequal  degrees 
succeed;  a  case  which  could  not  happen  in 
the  Civil  Law  amongst  collaterals,  except  in 
the  single  case  alluded  to;  the  nearest  in 
degree  in  all  other  cases,  absolutely  exclud- 
ing the  more  remote.  Our  Statute  speaks 
of  estates  of  inheritance  descending  in  par- 
cenary to  the  kindred  of  the  intestate,  heirs 
inheriting,  and  ancestors  transmitting 
inheritance:  the  Statute  of  Distribution 
speaks  of  children,  and  those  who  legally 
represent  them,  and  of  a  distribution 
equally  amongst  the  next  of  kin  in  equal 
degree;  than  which,  no  two  things  can  be 
more  different.  In  short.  Judge  Tucker's 
rule  does  not  agree  with  the  principles  of 
any  system  of  laws  ever  existing  in  the 
world,  so  far  as  we  are  informed,  either 
in  respect  to  the  distribution  of  personal. 
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or  the  descent  of  real  estate.  I  repeat,  that 
I  cannot  believe  that  the  authors  of  our 
Statute  intended  to  establish  a  new,  and 
hitherto  unheard  of  rule  of  descent  and 
distribution,  proceeding  upon  no  uniform 
principle,  and  varying  the  interests  of  the 
successors  to  intestates'  estates  indefinitely, 
according  to  accidental  circumstances;  and 
especially,  I  cannot  conceive  ihat  they  could 
have  intended  to  establish  such  a  principle 
by  the  strange  expedient  of  giving  an 
equivocal  example,  from  which  no  general 
rule  can  be  possibly  adduced,  with  any  de- 
gree of  confidence. 

408  *The  Decree  should  be  reversed,  and 
the  estate  divided  in  stirpes,  consider- 
ing   the  deceased  brother  and  sister  of  the 
intestate  as  the  ultimate  stocks. 

JUDGE  COALTER. 

The  Legislature,  in  framing  the  Statute 
of  Descents,  seem  to  have  pursued  the  pol- 
icy of  the  Civil  Law,  in  applying  the  same 
provisions  to  the  descent  of  lands,  and  the 
distribution  of  personal  property. 

Our  course  of  distributing  the  personal 
subject,  and  that  of  Great  Britain,  were 
nearly  the  same;  both  conforming,  in  a 
great  degree,  to  the  Civil  Law.  In  England 
though,  and  in  this  country  before  the  Rev- 
olution, the  principles  of  the  Feudal  Sys- 
tem, engrafted  on  our  Laws,  made  it 
impossible  that  lands  should  go  as  per- 
sonals. In  fact,  the  course  of  descents,  as 
regulated  by  Federal  principles,  had  been 
established  long  before  there  was  any  Stat- 
ute for  the  distribution  of  personal  property. 

The  principles  of  our  Revolution,  though, 
required  that  those  Feudal  doctrines  of 
primogeniture,  preference  of  males  over 
females,  that  lands  should  not  lineally  as- 
cend, the  rules  as  to  the  half-blood,  and  the 
blood  of  the  first  purchaser,  &c.,  should 
be  done  away,  and  that  the  course  of  de- 
scents should  conform  to  this  new  state  of 
things.  In  other  words,  that  the  realty  and 
personalty  should  go  together  to  the  same 
persons,  and  that  both  should  go,  not  ac- 
cording to  the  former  course  of  descents  of 
lands,  but  (with  some  modifications,)  ac- 
cording to  the  former  course  of  distribu- 
tion of  personals,  pursuing  the  supposed 
preference,  arising  from  natural  affection. 
Had  the  Legislature  simply  provided,  that 
lands  should  thereafter  descend  to  the  same 
persons,  who  would  have  been  entitled  to 
them,  if  it  was  personal  property,  accord- 
ing to  the  Statute  of  Distributions,  it  would 
have  been  a  Statute  of  Descents  in  all  le- 
flpects,  perfectly  suited  to  our  new  political 
existence,  and  one,  in  all  its  essen- 
tial attributes,    very  similar    to    the 

409  ^Statute   that    was  passed.     Hence  I 
conclude,  that  that  Statute  was  drawn 

very  much  from  our  Statute  of  Distribu- 
tions, the  Civil  Law,  and  the  decisions  of 
Courts  on  that  subject,  and  being  diamet- 
rically in  conflict  with  almost  every  prin- 
ciple of  the  Common  Law,  founded  on  the 
Feudal  System  in  relation  to  descents,  it 
was  entirely  to  repeal  or  abrogate  that 
Law  on  this  subject.  This  seems  to  have 
been  Judge  Tucker's  opinion,  in  his  com- 
mentary on  this  Statute,  as  well  as  the 
opinion  of  this  Court,  expressed  in  the  case 
of  Browne  v.  Turberville,  2  Call,  390.  It 
seems  to  be  admitted,  that  the  case    before 


us,  if  not  a  casus  omissus,  is  not  expressly 
provided  for  by  the  Statute ;  and  the  con- 
sequence is,  that  we  must  either  consider 
the  case  as  one  to  which  we  cannot  extend 
the  Statute,  and  must,  therefore,  determine 
it  according  to  some  pre-existing  Law, 
remaining  still  in  force;  or,  we  must  bring 
it  within  the  equity  and  meaning  of  the 
Statute,  by  extending  the  positive  provi- 
sions therein  found,  in  regard  to  like  cases, 
to  the  one  before  us. 

This  is  a  case  for  the  partition  of  real, 
and  the  distribution  of  personal  estate  of 
an  intestate;  and  if  it  cannot  be  decided 
under  the  Statute,  what  antecedent  Law  is 
to  regulate  us  in  disposing  of  these  two 
■*ubjects? 

Our  Statute  of  Distributions  is  now  a 
very  short  one.  1st  vol.  V.  L<  p.  382.  It 
is  to  be  found,  originally  in  the  Act  of 
1785,  and  now  in  the  29th  section  of  the 
present  Statute  of  Wills,  Intestacy  and  Dis- 
tributions, which,  after  providing  for  the 
wife,  declares,  **That  the  surplus  shall  be 
distributed  in  the  same  proportions,  and  to 
the  same  persons,  as  lands  are  directed  to 
descend,  in  and  by  an  Act  of  the  General 
Assembly,  entitled,  **  An  Act  to  reduce  into 
one  the  several  Acts,  directing  the  Course 
of  Descents."  Tf  that  Act,  though,  does 
not  provide  for  the  case,  either  expressly, 
or  by  proper  construction,  and  if  we  are  to 
look  to  antecedent  Laws,  either  as  to  the 
persons  to  take,  or  the  proportions  in 
which  they  are  to  take,  to  what  must  we 
look?  It  seems  to  me,  we  cannot  look 
410  *to  the.  Common  Law  as  to  the  per- 
sonal subject;  for,  that  never  regu- 
lated the  distribution  of  personal  estates. 
If  that  Law,  therefore,  is  still  in  force, 
and  applies  to  the  real  subject  now  before 
us,  and  will  be  the  rule  of  decision  as  to  it, 
still  it  seems  to  me,  we  cannot  look  to  it  as 
to  the  personality;  foi,  it  is  to  go  with  the 
land  only,  where  it  can  go  to  the  same  per- 
sons, and  in  the  same  proportions,  as  lands 
are  to  go  under  the  Act.  If  we  cannot 
ascertain  by  the  Act,  as  well  the  persons, 
as  the  proportions  in  which  they  are  to  take, 
but  must  look  to  the  Common  Law  for 
either,  the  provision  in  the  Law,  as  to  the 
personality,  seems  to  fail.  If  we  should 
even  find,  by  looking  into  the  pre-existing- 
Statutes  of  Distributions,  and  applying 
them  to  this  case,  that  they  would  carry  the 
personalty  to  the  same  persons,  and  in  the 
same  proportions,  as  the  Common  Law 
would  carry  the  reality,  still  it  would  not, 
I  apprehend,  be  the  Common  Law  that 
would  give  the  rule,  but  the  former  Statutes 
of  Distributions,  if  we  consider  them  as  so 
far  unrepealed.  But,  should  it  be  found, 
that  the  Statute  «>f  Distributions  would 
carry  the  personalty  to  different  persons, 
or  in  different  proportions,  then  we  most 
sever  the  personalty  from  the  realty,  or 
apply  the  Common  Law  rule  to  the  person- 
alty. It  is  true,  there  is  a  very  apparent 
intention  in  the  Legislature,  that  the 
realty  and  personalty  should,  in  all  cases, 
go  together  to  the  same  persona,  and  in  the 
same  proportions;  but,  that  is  evidently 
also  under  the  idea,  that  every  case  was 
provided  for  by  the  Statute.  Had  it  been 
suggested  to  the  Legislature,  that  possibly 
some  cases  were  not  provided  for»  and  theft 
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had  been  a  general  clause  framed  for  the 
purpose  of  designating  what  pre-existing 
Liaw  should  gire  the  rule  in  such  cases, 
what  would  they  have  said?  It  seems  to 
me,  thej  would  have  said,  as  the  Statute 
had  broken  up  the  whole  foundation  of  the 
Common  Law  in  this  respect,  and  had,  in 
all  its  essential  features,  adopted  the  Stat- 
utes and  decisions  on  the  subject  of  Distri- 
butions, that  in  all  omitted  cases,    or 

411  cases  of  doubt,  the  great   policy    *of 
the  Statute  should    be    pursued,  and 

those  laws  and  decisions  adhered  to,  rather 
than .  the  exploded  Common  Law  rules, 
with  their  feudal  origin. 

But,  there  is  no  such  clause  expressly  di- 
recting us  the  one  way  or  the  other.  On 
the  contrary,  the  Legislature  believed  they 
had  provided  for  every  case  that  could 
arise;  and  it  seems  to  me,  that  this  is  so 
apparent,  that  we  cannot  resist  the  con- 
clusion, that  as  well  the  Common  Law  as 
the  Statutes  of  Distribution,  were  consid- 
ered as  entirely  abrogated  ;  and  it  therefore 
becomes  our  duty,  if  that  can  be  done  on 
any  fair  principle  of  construction,  to  ex- 
tend the  Act  to  the  case  before  us. 

Before  going  into  this  enquiry,  however, 
let  us  attend  a  little  more  minutely  to  the 
Common  Law  course  of  Descents,  as  con- 
trasted with  that  of  the  Civil  Law,  from 
which  latter  the  Statute  of  Distributions, 
and  the  Act  under  consideration,  have  been 
drawn. 

The  first  Common  Law  rule  of  Descents 
is,  ^'That  inheritances  shall  lineally  de- 
scend to  the  issue  of  the  person  who  last 
died  actually  seised*  in  infinitum,  but  shall 
never  lineally  ascend."  2  Bl.  Com.  208. 
This  is  contrary  to  the  Civil  Law;  was 
founded  on  feudal  principles,  and  is  entirely 
altered  by  our  Law. 

A  second  general  Rule  or  Canon  is, 
''That  the  male  issue  shall  be  admitted  be- 
fore the  female."  2  Bl.  Com.  212,  213. 
This  is  contrary  to  the  Civil  Law,  and  is 
absolutely  put  an  end  to  by  our  Statute. 

Thirdly,  *' Where  there  are  two  or  more 
males,  in  equal  degree,  the  eldest  only  shall 
inherit;  but  the  females  altogether."  lb. 
214.  This  rule  of  primogeniture  was  also 
against  the  Roman  Law,  and  is  abrogated 
by  our  Statute. 

If  then,  in  any  case,  we  are  obliged  to  re- 
sort to  the  Common  Law  for  the  rule,  we 
cannot  decide  the  case  still,  according  to 
the  Common  Law;  for,  we  must  pay  no  at- 
tention to  these  Rules  or  Canons,  but  must 
in  fact,  so  far  decide  the  case,  as  if  no  such 
Rules  or  Canons  had  ever  existed.  But, 
these  Rules  or   Canons    have    had   a 

412  most    important   *^effect  on    the  doc- 
trines of  the  JUS  representationis   of 

the  Common  Law,  so  as  to  make  it  what  it 
never  would  have  been,  but  for  those  Can- 
ons. And  hence  a  great  difficulty  has 
arisen  in  my  mind,  in  considering  how  we 
can  decide  what  the  Common  Law  rule  of 
jus  representationis  is,  when  we  are  bound 
to  strip  it  of  those  very  Rules  and  Canons, 
which  gave  it  its  present  form  and  shape. 
In  other  words,  our  Legislature  have  ab- 
rogated the  Common  Law,  in  the  three 
particulars  aforesaid,  the  existence  of 
which  in  England  had  caused  certain  rules 
to   be  established   in    relation  to    the   jus 


representionis,  which  would  not  otherwise 
have  existed,  and  yet  we  are  to  consider 
the  Common  Law  jus  representationis,  as 
applicable  to  this  country,  and  still  in  force 
in  cases  not  expressly  provided  for  by  our 
Statute.  On  the  contrary,  I  feel  irresisti- 
bly led  to  conclude,  that  our  Legislature, 
having  abrogated  the  reasons  why  the  jus 
represetationis  of  the  Common  Law  was 
made  to  differ  from  the  jus  representationis 
of  the  Civil  Law,  and  which  would  have 
been  the  Law  of  England  too,  but  for  those 
reasons,  the  whole  must  be  considered  as 
abrogated.  The  reason  of  the  Law  is  the 
life  of  the  Law.  It  is  not  usual  to  repeal 
the  Common  Law  as  you  do  Statutes ;  but, 
where  a  principle  is  introduced  in  conflict 
with  the  reason  on  which  it  is  founded,  it 
must  be  considered  as  altered;  otherwise, 
a  Law  must  exist  after  its  life  is  extin- 
guished. Let  us  see  how  the  Common 
Law  rule  of  representation  came  to  be  what 
it  is.  A  fourth  Canon  of  Descents  is, 
''That  the  lineal  descendants,  in  intinitum, 
of  any  person  deceased,  shall  represent 
their  ancestor;  that  is,  shall  stand  in  the 
same  place  that  the  person  himself  would 
have  done,  had  he  been  living."  2  Bl. 
Com.  216.  Thus,  the  child,  grand-child, 
or  great  grand-child,  (male  or  female)  of  the 
eldest  son  succeeds  before  the  youngest 
son,  and  so  in  infinitum.  And  these  repre- 
sentatives take  neither  more  nor  less,  but 
just  so  much  as  their  principles  would 
have  done.     As,  if  there  be  two  sisters,  M. 

and  C. ;  and  M.  dies  leaving  six 
413      daughters;   and    then    *John    Stiles, 

the  father  of  the  two  sisters,  dies, 
without  other  issue :  these  six  daughters  will 
take  among  them  exactly  the  same  their 
mother  would  have  done,  had  she  l^een  liv- 
ing; that  is,  a  moiety  of  the  land  in 
coparcenary.  This  taking  by  represents-^ 
tion,  is  called  succession  in  stirpes, 
according  to  the  roots,  since  all  the 
branches  inherit  the  same  share  that 
their  root,  whom  they  represent,  would  have 
done.  This  Blackstone  says,  is  different 
from  the  Roman  Law.  In  the  descending 
line,  he  says,  the  right  of  representation 
continued  in  infinitum,  and  the  inheritance 
still  descended  in  stirpes:  as,  if  one  of 
three  daughters  died,  leaving  ten  children; 
and  then  the  father  died,  the  two  suriving 
daughters  had  each  one  third,  and  the  ten 
grand-children  one  third  between  them. 
And  so  among  collaterals.  If  any  person 
in  equal  degree  with  the  person  repre- 
sented, were  still  subsisting,  (as  if  the  de- 
ceased left  one  brother  and  two  nephews, 
the  son  of  another  brother,)  the  succession 
was  still  guided  by  the  roots;  but,  if  both 
the  brethren  were  dead,  leaving  issue, 
then  (I  apprehend,  he  says,)  their  repre- 
sentatives, in  equal  degree,  became  them- 
selves principals,  and  shared  per  capita, 
they  being  now  themselves  in  the  next  de- 
gree to  their  ancestor  in  their  own  right, 
and  not  by  right  of  representation ; 
whereas,  he  says,  the  Law  of  England 
would  only  divide  it  into  two  parts,  giving 
one  part  to  each  set  of  children,  however 
unequal  in  numbers. 

This  mode  of  representations,  he  says, 
is  a  necessary  consequence  of  the  double 
preference  given  by  our  Law,  first,  to   the 
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male  issue,  and  next,  to  the  first  born 
amon^  the  males;  to  both  of  which  the 
Roman  Law  is  a  stranger.  For,  if  all  the 
children  of  three  sisters  were  in  England 
to  claim  per  capita,  in  their  own  right,  as 
next  of  kin,  without  respect  to  the  stocks, 
and  those  children  were  partly  male  and 
partly  female,  then  the  eldest  male  among 
them  would  exclude  not  only  his  own 
brethren  and  sisters,  but  all  the  issue  of 
the  other  two  daughters ;  whereas,  by  di- 
viding   the  inheritance  according  to 

414  the  stocks,  the   rule    of  '^descents    is 
kept  uniform.    The  issue  of  an  eldest 

son  excludes  all,  as  the  son  himself  would, 
if  living :  but  the  issue  of  two  daugters  di- 
vide the  inheritance  between  them,  provided 
their  mothers  (if  living,)  would  have  done 
so,  and  among  these  several  issues,  or  rep- 
resentatives, the  same  preference  of  males 
and  of  primogeniture  prevails. 

This  preference  given  to  males,  and  this 
Common  Law  rule  of  primogeniture,  made 
it  necessary  then  to  vary  the  jus  reprc- 
sentationis  as  to  real  estates,  from  what  it 
was  by  the  Civil  Law,  and  as  applicable 
to  personal  estates,  by  the  Statute  of  Dis- 
tributions; but,  as  this  reason  for  the  vari- 
ance is  done  away  by  our  Act;  and  as  that 
Act,  when  we  come  to  examine  it,  I  think 
will  be  found  to  provide  for  a  succession 
in  capita,  where  the  parties  to  take  are 
classed  in  the  same  degree,  and  only  resorts 
to  the  right  of  representation  where  some 
of  them  are  dead,  leaving  issue,  and  some 
living,  I  cannot  perceive  how  it  is,  that 
such  essential  changes  in  our  Law,  affect- 
ing the  very  reason  in  which  the  variance 
in  the  Common  Law  right  of  representa- 
tion, from  the  Civil  Law  right,  is  founded, 
shall  nevertheless  be  considered  as  leaving 
that  Common  Law  rule  in  full  force. 
.  The  case  before  us,  is  one  of  collateral 
kindred,  the  children  of  a  brother  and  sister ; 
and  if  it  had  been  a  case  of  the  distribution 
of  personalty  only,  and  the  Act  of  Descents 
never  had  passed,  but  the  case  had  been  de- 
cided on  the  Statute  of  Distributions,  either 
in  England  or  here,  those  in  equal  degree 
would  have  taken  equal  portions.  This  is 
decided,  as  I  understand;  in  the  case  of 
Walsh  V.  Walsh,  Prec.  in  Ch.  54 ;  that  is  to 
say,  the  children  of  brothers  and  sisters 
alive,  would  take  the  whole  per  capita,  in  ex- 
clusion of  the  issue  of  any  child  of  a  child  of 
a  brother  or  sister  who  should  be  dead,  leav- 
ing issue.  This  was  decided  in  Pett's  Case, 
1  P.  Wms.  25:  See  also,  Carter  v.  Crawley, 
Sir  Thomas  Raymona,  496;  the  Statute  of 
Distributions  prohibiting  representation 
beyond  brothers'  and  sisters'  children. 
Whether,  or  how  far  this  is  changed 

415  by   our   Statute  *of  Descents,  either 
expressly  or  by   sound   construction, 

is  the  question  before  us.  But,  in  such 
case,  had  the  subject  been  realty  the  course 
of  descents  in  England  by  the  Common 
Law  would  have  been  very  difiPerent,  as  we 
have  before  seen. 

But,  suppose  it  had  been  a  case  in  the 
direct  descending  line,  and  a  case  of  per- 
sonalty, and  decided  in  England,  under 
the  Statute  of  Distributions;  and  the  case 
was  one  between  children  of  children,  the 
parents  being  all  dead,  how  would  it  be 
decided? 


In  the  Notes  on  Justinian,  by  Cooper, 
page  394, 1  find  these  observations  on  118th 
Novel:  *^The  three  first  chapters  of  this 
Novel,"  says  he,  * 'deserve  the  attentive 
consideration  of  the  reader,  not  only  be- 
cause they  contain  the  latest  policy  of  the 
Civil  Law,  in  regard  to  the  disposition  of 
the  estates  of  intestates;  but  because 
they  are  the  foundation  of  our  Statote 
Law  in  this  respect."  He  refers  to  Holt's 
Cases,  259,  1  P.  Wms.  27 ;  Prec.  in  Cb. 
593,  and  Sir  Thomas  Raymond,  4%.  And 
he  says,  **They  are  still  almost  of  con- 
tinual use,  by  being  the  general  gnide 
of  the  Courts  of  England,  which  hold 
cognizance  of  distributions,  in  all  those 
cases  in  which  our  own  Laws  ba?e 
either  been  silent,  or  not  sufficiently  ex- 
press." iSpeaking  of  the  succession  per 
stirpes,  he  says,  '^  Nothing  is  more  clear 
in  the  Civil  Law,  than  that  grand-children 
even  when  alone,  (although  they  descend 
from  various  stocks,  and  are  unequal  in 
their  numbers,)  would  take  the  estate  of 
their  deceased  grand- father  per  stirpes, 
and  not  per  capita.  Suppose  therefore,  that 
Titius  should  die,  leaving  grand-children 
by  three  different  sons  already  dead; 
to  wit,  three  by  one  son,  six  by  another, 
and  twelve  by  another;  each  of  these 
classes  of  grand-children  would  take  a  third 
of  the  estate,  without  any  regard  to  the 
inequality  of  the  numbers  in  each  class. 
But,  as  to  this  point  in  England,  the  Lair 
Reports  mention  no  judicial  determination; 
yet  it  seems  probable,  that  the  Courts,  in 
which  distributions  are  cognizable,  would 
order  the  division  of  an  estate  in  snob 
416  a  case  to  be  made  *per  capita;  and 
this,  partly  from  a  motive  of  equity, 
and  partly  from  a  consideration  of  the  in- 
tent of  the  Statute,  relating  to  the  estates 
of  intestates:  for,  the  Statute  directs  an 
equal  and  just  distribution,  and,  when  the 
Act  mentions  representation,  it  must  be 
understood  to  refer  to  it,  in  those  cases 
only,  where  representation  is  necessary  to 
prevent  exclusion,  but  not  to  refer  to  it,  in 
those  cases,  where  all  the  claimants  are  in 
equal  degree,  and  therefore  can  take  sno 
quisque  jure,  each  in  his  own  right." 

In  a  subsequent  part  of  of  bis  Notes, 
(page  546,)  he  refers  to  Dr.  Taylor's  Civil 
Law,  and  gives  an  extract  therefrom,  in 
which,  (page  551,)  it  is  laid  down: 
1st.  That  brothers  and  sisters  alone,  of 
the  whole  blood,  succeed  in  capita,  to  the 
exclusion  of  the  half-blood.  2d.  Brothers' 
and  sisters'  children,  concurring  with 
brothers  and  sisters,  succeed  in  stirpes. 
3dly.  Nephews  alone  succeed  in  capita, 
none  in  stirpes:  for  the  succeed  (now)  in 
their  own  right,  and  not  by  representation. 
This  I  understand  to  be  our  Law,  with  the 
further  provision  to  be  deduced  from  it, 
that  if  any  of  them  be  dead,  leaving  issue, 
that  issue  is  to  come  in  or  concur  with 
those  alive  who  are  in  equal  degree,  but 
per  stirpes. 

In  England,  there  was  no  policy,  in  re- 
gard to  the  support  of  their  aristocracy, 
requiring  that  the  personal  estate  shoald 
go  as  the  real,  and  so  they  adopted  the 
Roman  Law  in  distributing  it;  and  it  is 
believed  by  this  able  writer,  that  though 
there   is    no   adjudged   case  to  that  effect. 
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that  the  souod  confttraction  of  the  Statute 
would  lead  the  Courtd  to  explode  even  the 
Civil  I^aw  doctrine  of  representation,  ex- 
cept where  it  is  necessarily  resorted  to,  to 
prevent  exclnsion.  But  onr  Statute,  so 
far  as  it  expressly  speaks,  seems  to  adopt 
precisely  that  course.  We  have  no  aris- 
tocracy to  support,  no  principle  of  policy 
which  would  require,  that  in  any  event  the 
realty  and  personalty  shall  go  in  different 
ways.  On  the  contrary,  the  threat  policy  of 
the  Statute  evidently  is,  to  seek  in  the  as- 
cending line,  and  in  every  direction,  those 
for  whom  a  supposed  preference,  arising 
from  natural  affection,    might    exist, 

417  and  to  give  the  *whole  estate  real  and 
personal,  to    them.     It    forms    them 

into  classes,  and  where  a  class  consists  of 
more  than  one,  and  all  are  alive,  they  take 
per  capita ;  if  any  are  dead,  leaving  issue, 
which  if  it  were  not  in  the  class,  would  be 
excluded,  the  principle  of  representation 
is,  in  such  cases,  and  only  in  such  cases, 
resorted  to. 

The  great  and  leading  policy  of  the  Stat- 
ute, it  seems  to  me,  is  the  polar  star  in  this 
enquiry,  and  if  steadily  kept  in  view,  will 
lead  us  to  a  sound  and  consistent  construc- 
tion of  the  Act,  and  will  cover  every  pos- 
.  sible  case  under  it. 

The  Statute  on  which  I  shall  make  my 
observations,  is  that  which  is  found  in  the 
first  volume  of  the  Revised  Code  of  1819, 
page  355,  which  is  the  same  as  to  the  sub- 
ject before  us,  with  the  Law  as  it  stands  in 
the  Revised  Code  of  1794,  but  in  which 
there  is  some  transposition  of  sections. 

1st.  The  first  section  provides  that  the 
inheritance  of  an  intestate  shall  descend 
and  pass  in  parcenary  to  his  kindred,  male 
and  female,  in  the  following  course: 

It  shall  go  in  parcenary,  not  subiect  to 
all  the  incidents  of  estates  in  parcenary  at 
the  Common  I^aw;  for  there,  if  one  of  two 
or  more  daughters  is  dead,  leaving  sons  and 
daughters,  the  eldest  son  of  such  daughter 
would  take  per  stirpes  with  the  surviving 
daughters.  I  would,  therefore,  construe 
the  word  parcenary  to  mean  in  equal  shares, 
as  contradistinguished  for  tenants  in  com- 
mon, and  joint  tenants.  It  is  to  descend 
then  in  equal  shares  to  his  kindred;  what 
kindred?  Not  to  those  in  equal  degree  of 
consanguinity,  though  that  is  a  very  gov- 
erning principle  in  arranging  the  classes, 
but  according  to  the  classes  or  course  fixed 
by  this  Law.     That  is  to  say : 

2d.  ''To  his  children,  or  their  descend- 
ants, if  any  there  be."  Coupling  this  with 
the  sixteenth  section,  the  intention  of  (he 
Legislature  was:  That  if  all  the  children 
were  alive  whether  male  or  female,  they 
should  take  equal  shares,  per  capita;  but 
if  any  child  was  dead,  leaving  descendants, 
those    descendants    are    to    take    by 

418  virtue  of   the    ^second    section,    and 
however    numerous,  would    take   per 

capita,  and  equally  with  the  children,  for 
they  are  in  the  same  class  with  them,  but 
for  the  operation  of  the  sixteenth  section, 
which  provides,  that  where  the  issue  of 
those  children  which  are  dead,  come  into 
partition  with  the  living  children,  they 
shall  take  per  stirpes,  the  share  of  their 
deceased  parent. 
But,  suppose  A.  dies  intestate,  his  chil- 


dren B.  and  C.  having  died  before  him,  B. 
having  left  three  children,  and  C.  six,  and 
all  these  children  are  alive;  how  does  the 
estate  go?  These  are  descendants  of  the 
children  of  the  intestate.  They  are  ex- 
pressly named  in  the  second  class,  and  by 
the  first  section,  are  to  take  equally,  un- 
less, as  in  this  other  case,  the  sixteenth 
section  provides  otherwise;  but  there  is  no 
provision  at  all  there,  for  they  are  all 
equal,  and  can  each  take  in  his  own  right, 
and  none  are  excluded.  But,  suppose  one 
of  the  children  of  B.  is  dead,  leaving  eight 
children,  these  are  descendants  of  the  child 
of  the  intestate,  and  are  expressly  called 
to  the  inheritance,  by  the  second  section, 
and  they  must  take  per  capita,  unless  they 
can  be  brought  within  the  influence  of  the 
sixteenth  section ;  they  cannot  be  excluded 
altogether,  nor  can  you  refer  them  to  the 
rules  either  of  the  Common  or  Civil  Law. 
They  stand  under  the  express  words  of  our 
Statute,  as  inheriting  equally  with  the  eight 
surviving  children  of  B.  and  C,  and  must 
each  take  one-sixteenth  part  of  the  estate, 
under  the  first  and  second  sections,  unless 
you  can  bring  them  within  the  sixteenth 
section,  and  so  we  may  go  on  and  suppose 
a  thousand  cases  in  the  descending  line; 
as  if  all  the  children  of  B.  and  C.  had  been 
dead,  all  leaving  children,  and  all  alive, 
or  many  of  them  dead,  leaving  children, 
&c.  You  cannot  send  them  to  the  Common 
or  Civil  Law  rule  of  representation.  By 
the  express  provision  of  the  first  and  sec- 
ond clauses,  they  being  all  descendants  uf 
children,  are  placed  in  the  second  class, 
and  are  to  take  equally,  unless  there  is 
something  in  the  Law  which  expressly,  or 
by  sound  construction,  directs  other- 
wise. 
419  *My  opinion  is.  that  we  ought  to 
apply  the  great  principle  of  the  16th 
section  to  the  case,  to  wit,  that  where  some 
in  equal  degree  are  dead,  leaving  issue, 
which  issue  are  to  come  into  partition  with 
those  alive,  they  shall  take  per  stirpes.  It 
is  true,  that  I  do  not  resort  to  the  princi- 
ple of  representation  here,  in  order  to  pre- 
vent the  exclusion  of  such  issue,  because 
they  are  expressly  included  in  the  Law,  but 
I  resort  to  it,  in  fixing  the  share  they  are 
to  take,  so  as  not  to  counteract  the  great 
principle  of  seeking  for  all  those  who 
would  be  supposed  to  be  the  nearest  objects 
of  affection,  and  to  give  it  in  proportion 
to  such  supposed  predilections,  and  in  the 
proportions  pointed  out  by  this  Act  in  sim- 
ilar cases.  This,  though,  is  equally  a  case 
omitted,  or  rather  not  expressly  provided 
for  by  our  Statute,  with  that  before  us, 
and  we  have  no  means  of  applying  any  just 
rule  to  it,  except  by  extending  the  16th 
section  to  it. 

3d.  **If  there  be  no  children,  or  their  de- 
scendants, then  to  the  father.'- 

4th.  If  there  be  no  father,  then  to  his 
mother,  brothers  and  sisters,  and  their  de- 
scendants, or  such  of  them  as  there  be." 
Whose  descendants?  Not  those  of  the 
mother,  by  an  after-marriage.  They 
would  be  brothers  and  sisters  of  the  half- 
blood,  subject  to  the  rules  as  to  the  half- 
blood;  but  descendants  of  brothers  and 
sisters.  There  is  no  mother,  though,  nor 
brothers  nor  sisters,  but  there  was  a  brother 
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aod  a  sister,  who  are  dead,  the  sister  hav- 
ing left  fonr  children,  and  the  brother  one. 
These,  say,  are  all  alive  at  the  death  of 
the  intestate.  They  are  descendants  of  a 
brother  and  sister,  they  are  expressly  called 
to  the  inheritance  by  the  fourth  section, 
and,  according  to  the  first  section,  they 
are  to  take  equal  shares,  unless  something 
in  the  Law  prevents.  The  sixteenth  sec- 
tion, though,  makes  no  provision  for  a 
succession  amongst  these  parties,  per 
stirpes.  There  was  no  necessity ;  they  are 
all  descendants,  and  stand  under  the  Act 
by  that  description,  and  are  entitled  to  the 
inheritance,  and  they  are  moreover  all  in 
equal  degree  of  consanguinity,  and  it 

420  is  to  be   presumed,  ^equally    in    the 
affections    of    the    intestate.      They 

will  take  equally.  So  far,  it  seems  to  me, 
as  to  such  persons,  there  Is  no  omission  in 
the  Statute.  But,  it  turns  out,  that  two  of 
the  children  of  the  sister  are  dead,  leaving 
issue*  unequal  in  numbers,  but  amounting 
in  all  to  eight.  These  are  descendants  of 
a  sister,  and  expressly  called  to  the  inherit- 
ance, and  must  take  per  capita,  (unless  we 
can  apply  the  sixteenth  section  to  them,) 
with  the  other  descendants.  We  can  no 
more  in  this  case,  than  in  the  other,  as  it 
seems  to  me,  refer  them,  either  to  the 
Common  or  Civil  Law.  They  stand,  in 
the  words  of  our  own  Statute,  and  the  only 
question  is,  whether  a  sound  interpreta- 
tion of  the  whole  Law  will  enable  us  to 
say,  that  they  should  take  per  stirpes?  It 
seems  to  me,  for  the  reasons  above  sug- 
gested, as  to  the  other  case  put,  that  we 
can  and  ought  to  do  so. 

This  is  the  more  desitable,  if  it  will,  as 
we  are  told  it  will,  be  consonant  to  the 
doctrines  heretofore  generally  understood 
and  acted  on. 

This  will  be  the  safe  course.  Nothing 
that  has  heretofore  taken  place,  will  be 
unsettled.  We  cannot  act  prospectively, 
as  the  Legislature  can ;  we  may  unsettle 
many  estates  long  since  settled.  The  Leg- 
islature, if  we  err  in  the  construction,  can 
put  us  right,  which,  acting  prospectively, 
can  do  no  injury.  The  real  and  per- 
sonal estate  can  go  together  under  the 
same  Law,  as  was  intended,  and  this  will 
be  agreeable  to  the  great  principles  of  the 
Act  above  noticed. 

If  we  do  not  do  this,  but  resort  to  the 
Common  Law  jus  representation  is,'  to  as- 
certain the  proporions,  what  are  we  to  do 
with  the  personal  subject  in  this  case?  If 
we  give  it  to  the  same  persons  directed  by 
the  Statute,  still  we  cannot  give  it  in  the 
proportions  directed  by  the  Statute;  for, 
we  look  not  to  the  Statute,  but  to  the  Com- 
mon Law,  for  these  proportions.  They 
are  different  in  this  case,  from  what  the 
proportions  were  according  to  the  Statute 
of  Distributions ;  and  we   must    then 

421  do  violence  to  •the  Act,  either  by 
expounding  it  to  mean,  that  the  per- 
sonal aubjsct  shall  go  to  the  same  persons, 
and  in  the  same  proportions,  to  whom  the 
land  goes,  whether  the  proportions  are  fixed 
by  the  Statute,  or  by  the  Common  Law ; 
or,  we  must  consider  the  Statute  of  Distri- 
butions also,  so  far,  as  unrepealed,  and 
vary  the  proportions,  or  we  must  consider 
it  as  repealed,  and  tha.t  the  case  is  one  not 


within  the  present  Statute,  and  conse- 
quently, that  no  distribution  can  be  made. 
I  think  my  construction  most  consistent 
with  the  true  intention  of  the  Legislature, 
and  that  the  Decree  must  be  afiBrmed. 

JUDGE  CABELL. 

This  is  a  controversy  about  the  division 
of  the  estate  of  Anthony  Gardner,  who  died 
intestate,  without  issue,  without  father, 
and  without  mother,  brother,  or  sister, 
living  at  the  time  of  his  death.  He  had 
had  a  brother  and  a  sister,  but  both  of 
them  had  died  before  him,  leaving  issue; 
and  it  is  among  the  descendants  of  his 
brother  and  sister,  that  his  estate  must  be 
divided.  The  brother  left  an  only  child, 
E.  M.  Davis,  the  Appellant :  the  sister  left 
two  sons,  living  at  the  death  of  Anthony 
Gardner;  two  grand-children  by  one  de- 
ceased daughter,  and  six  grand-childreo 
by  another  deceased  daughter.  It  thus  ap- 
pears, that  the  relations  of  the  intestate, 
who  were  to  inherit  his  estate,  were  one 
niece  on  the  part  of  his  brother,  two 
nephews  on  the  part  of  his  sister,  and  the 
children  of  two  deceased  nieces  on  the  part 
of  his  sister.  No  question  can  possibly 
be  made  as  to  the  right  of  any  of  these  re- 
lations to  participate  in  the  inheritance; 
for,  being  descendants  of  a  brother  and  of 
a  sister,  they  are  called  to  the  Inheritance 
by  the  express  words  of  the  fourth  section 
of  out  Act  of  Assembly  directing  the  course 
of  descents.  But,  the  question  is,  as  to 
the  portions  in  which  they  are  to  partici- 
pate. It  was  not  pretended  by  any  of 
them,  that  the  estate  was  to  be  divided 
among  them  all  equally,  share  and 
422  share  alike.  It  *was  on  the  other  hand 
contended  by  the  Appellant,  that  the 
intestate,  having  had  only  one  brother  and 
one  sister,  both  of  whom  died  before  him, 
leaving  issue,  the  estate  was  to  be  divided 
into  moieties;  one  of  which  she  claimed 
for  herself,  as  the  only  representative  of 
her  deceased  father,  the  brother  of  the  in- 
testate ;  leaving  the  other  moiety  to  be  as- 
signed to  the  descendants  of  the  sister  of 
the  intestate,  as  representing  her.  The 
Chancellor,  however,  decided,  that  the  es- 
tate should,  in  the  first  place,  be  divided 
into  five  parts,  according  to  the  original 
number  of  the  nephews  and  nieces  of  the 
intestate,  and  that  one  of  these  parts 
should  be  assigned  to  the  Appellant ;  one 
to  each  of  the  nephews  on  the  part  of  the 
sister ;  one  to  the  descendants  of  one  of 
the  deceased  nieces;  and  the  other  to  the 
descendants  of  the  other  deceased  niece. 
And  the  question  is,  as  to  the  propriety  of 
this  decision. 

This  is  a  very  important  question ;  and 
this  is  the  first  occasion  on  which  the 
Courts  have  been  called  on  to  decide  it. 
Such  a  question  could  hardly  have  ariseo 
before  the  first  of  January,  1787;  for,  until 
that  time,  the  Common  Law,  regulating 
the  descent  of  real  estate,  and  the  Statute 
of  Distributions  regulating  the  distribu- 
tion of  personal,  were  too  plain  to  admit 
of  doubt.  But,  the  Common  Law  paid  but 
little  regard  to  the  supposed  preference  of 
the  intestate,  founded  on  natural  affection, 
and  was  influenced,  almost  exclusively,  by 
certain  political  considerations,  which,  al- 
though well  suited  to  the   Government  of 
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Boglandy  were  unnecessary  to,  or  incon- 
sistent with,  the  Republican  Institutions 
which  we  had  established.  A  change  in  the 
course  of  descents  took  place,  as  a  neces- 
sary consequence  of  our  change  of  Govern- 
ment. This  change  was  effected  by  the 
Ajt  of  1785,  ch.  60,  which  went  into  oper- 
ation on  the  first  of  January,  1787.  This 
Act  paid  a  due  regard  to  the  dictates  of 
natural  affection,  and  avoided  the  aristo- 
cratical  tendencies  of  the  former  system. 
It  accordingly  abolished  the  preference 
which  had  t>een  given  to  males  over  females. 
It   abolished   all    preference    on    ac- 

423  count  *of  primogeniture  or  seniority. 
It  paid  no  regard  to  the  blood  of   the 

first  purchaser;  and  it  called  to  the  inherit- 
ance relations  in  the  ascending  line,  and 
relations  of  the  half-blood.  But,  the  most 
important  of  these  changes  were  effected 
not  so  much  by  laying  down  general  prin- 
ciples or  Canons  of  Descent,  as  by  stating 
particular  classes  of  persons  who  should 
inherit.     Thus   the  Act  directs : 

1.  That  henceforth,  when  any  person 
having  title  to  any  real  estate  of  inherit- 
ance, shall  die  intestate  as  to  such  estate, 
it  shall  descend,  and  pass  in  parcenary  to 
his  kindred,  male  and  female,  in  the  follow- 
ing course;  that  is  to  say: 

2.  To  his  children,  or  their  descendants, 
if  any  there  be: 

3.  If  there  be  no  children,  nor  their  de- 
scendants, then  to  his  father: 

4.  If  there  be  no  father,  then  to  his 
mother,  brothers  and  sisters  and  their  de- 
scendants, or  such  of  them  as  there  be : 

5.  If  there  be  no  mother,  nor  brother, 
nor  sister,  nor  their  descendants,  then  the 
inheritance  shall  be  divided  into  two 
moieties;  one  of  which  shall  go  to  the 
paternal,  the  other  to  the  maternal  kindred, 
in  the  following  course,  that  is  to  say : 

6.  First  to  the  grand-father : 

7.  If  there  be  no  grand-father,  then  to  the 
grand-mother,  uncles  and  aunts,  on  the 
same  side,  and  their  descendants,  or  such 
of  them  as  there  be : 

8.  If  there  be  no  grand-mother,  uncle  nor 
aunt,  nor  their  descendants,  then  to  the 
great  grand-fathers,  or  great  grand-father, 
if  there  be  but  one : 

9.  If  there  be  no  great  grand-father,  then 
to  the  great  grand-mothers,  or  great  grand- 
mother, if  there  be  but  one,  and  the  brothers 
and  sisters  of  the  grand-fathers  and  grand- 
mothers, and  their  descendants,  or  such  of 
them  as  there  be : 

10.  And  so  on  in  other  cases,  without 
end;  passing  to  the  nearest  lineal  male 
ancestors,  and    for   want   of   them,  to  the 

lineal  female  ancestors,  in  the  same 

424  degree,  and  the  ^descendants  of  such 
male  and  female  lineal   ancestors,  or 

to  such  of  them  as  there  be : 

Then  follows  a  section,  declaring  that 
none  shall  inherit,  except  children  of  the 
intestate,  unless  in  being  at  the  intestate's 
death. 

The  next  section  provides,  that  if  there 
be  no  paternal  kindred,  the  whole  shall  go 
to  the  maternal;  if  no  maternal,  the  whole 
shall  go  to  the  paternal :  if  none  of  either, 
the  whole  to  go  to  the  wife  or  husband ; 
and  if  the  wife  or  husband  be  dead,  it  shall 
go  to  her  or  his  kindred,  in  like  course  as 


if  such  wife  or  husband  had  survived  the 
intestate,  and  then  died  entitled  to  the  es- 
tate. 

The  next  section  designates  the  manner 
in  which  the  whole  and  half-blood  shall 
take. 

There  are  some  other  provisions,  which 
will  be  hereafter  noticed  for  a  special  pur- 
pose. 

These  details  are  so  minute,  and  at  the 
same  time  so  comprehensive,  that  it  is  be- 
lieved to  be  impossible  to  conceive  a  case 
of  intestacy,  that  is  not  expressly  provided 
for  by  the  Act,  so  far  as  relates  to  the  per- 
sons, or  classes  of  persons,  who  are  to 
inherit.  As  to  the  persons,  or  classes  of 
persons,  therefore,  who  are  to  inherit,  it 
may  be  justly  inferred  that  the  Legislature 
intended  to  provide  by  the  Act  of  1785,  a 
complete  and  perfect  system,  so  as  to  ren- 
der unnecessary  and  improper,  a  reference 
to  any  other  Code  or  System  of  Laws  what- 
ever. And  as  there  was  no  longer  any 
good  reason  why  the  distribution  of  per- 
sonal, should  be  different  from  the  descent 
of  real  estate,  the  same  Legislature,  by  a 
subsequent  Act,  declared  that  the  personal 
estate,  after  payment  of  debts,  and  provi- 
sion for  the  wife,  shall  be  distributed  in 
the  same  proportions,  and  to  the  same  per- 
sons, as  lands  are  directed  to  descend  in 
and  by  the  Act  directing  the  course  of  de- 
scents. 

But,  although  the  course  of  descents  of 
real,  and  the  distribution  of  personal  es- 
tate, is  rendered  thus  full,  complete  and 
perfect,  as  to  those  persons  who  shall  t>e 
the  distributees  of  the  one,  and  the 
425  heirs  of  the  other,  yet  it  is  'manifest 
that  the  provisions  of  the  Act  are  not 
equally  full,  complete  and  perfect,  as  to  the 
proportions  in  which  the  estate  is  to  be  di- 
vided among  those  who  are  called  to  its 
participation.  The  express  provisions  of 
the  Act,  so  far  as  relates  to  this  subject, 
are  tar  from  embracing  all  the  cases  which 
may  occur.  The  only  part  of  the  Act  which 
expressly  relates  to  this  subject,  is  the  14th 
section  of  the  Act  of  1785,  answering  to 
the  16th  section  of  our  present  Law.  It  is 
in  these  words:  **And,  where  the  children 
of  the  intestate,  or  his  mother,  brothers 
and  sisters,  or  his  grand-mother,  uncles 
and  aunts,  or  any  of  his  female  lineal  an- 
cestors living,  with  the  children  of  his  de- 
ceased lineal  ancestors,  male  and  female  in 
the  same  degree,  come  into  the  partition, 
they  shall  take  per  capita ;  that  is  to  say, 
by  persons;  and  where,  a  part  of  them  be- 
ing dead,  and  a  part  living,  the  issue  of 
those  dead  have  right  to  partition,  such 
issue  shall  take  per  stirpes,  or  by  stocks, 
that  is  to  say,  the  shares  of  their  deceased 
parent."  It  is  perfectly  clear,  that  this 
section  does  not  provide  expressly  for  the 
case  now  before  us ;  nor  does  it  provide  ex- 
pressly for  any  case  where  all  the  persons 
of  any  particular  class  designated  in  any 
of  the  previous  sections,  are  dead,  and  the 
estate  is  claimed  by  their  descendants.  It 
does  not  provide,  for  example,  for  the  case 
where  all  the  children  of  the  intestate  are 
dead,  some  of  them  leaving  descendants; 
nor  where  the  mother,  brothers  and  sisters 
are  all  dead,  some  of  them  leaving  descend-- 
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ants;  nor  where  the  grand-mother,  unclea 
and  aunts,  are  all  dead,  some  of  them  leav- 
ing descendants;  nor  to  the  case  where 
any  other  female  lineal  ancestors,  and  the 
children  of  deceased  lineal  ancestors,  male 
and  female,  in  the  same  degree,  are  all 
dead,  some  of  them  leaving  descendants: 
and  it  leaves  such  cases  unprovided  for, 
whether  the  descendants  stand  in  equal  or 
in  unequal  degrees  of  kindred  to  the  intes- 
tate. There  is  not  only  a  failure  in  the 
Statute  to  provide  expressly  for  such  cases ; 
but  there  is  no  principle  Vaid  down,  which 
will  give  a  general  rule.  It  cannot  be 
maintained,  I    think,  that    equality, 

426  or  ^sameness  of  degree  of  kindred  to 
the   intestate,  is    to    be    the    ruling 

principle;  for,  in  the  first  place,  there  is 
nothing  said  in  the  Statute,  about  the  de- 
gree of  kindred  of  those  who  are  to  take, 
in  relation  to  the  intestate;  and  in  the 
next  place,  all  the  cases  of  equal  division 
specified  in  the  Statute,  save  one,  are  cases 
where  the  persons  taking  the  estate,  do  not 
stand  in  equal  degree  of  kindred  to  the  in- 
testate. Thus,  the  mother,  brothers  and 
sisters,  the  grand-mother,  uncles  and 
aunts,  &c.  &c.,  when  all  alive,  divide  the 
inheritance  equally,  although  they  do  not 
all  stand  in  equal  degrees  of  kindred  to  the 
intestate. 

If  the  great  and  wise  men  who  framed 
our  Statute  of  Descents,  had  intended  to 
lay  down  in  the  Statute  itself,  a  general 
rule,  or  a  principle  furnishing  a  general 
rule,  for  regulating  the  proportions  in 
which  an  estate  is  to  be  divided  among  the 
dififersnt  heirs,  they  would  have  effected 
their  object  in  terms  precise,  yet  compre- 
hensive so  as  to  admit  of  no  question  ;  as 
they  had  done  in  other  parts  of  the  same 
Statute,  in  relation  to  the  persons,  or 
classes  of  persons,  who  are  to  inherit. 
But,  are  we  to  suppose  that  they  intended 
to  leave  us  without  any  general  rule  on  this 
important  subject,  because  none  is  laid 
down  in  the  Statute.  Quch  a  supposition 
is  too  disparaging  to  them,  to  be  enter- 
tained even  for  a  moment.  On  the  con- 
trary, the  absence  of  a  general  rule,  in  the 
Statute,  is  proof  conclusive  to  my  mind, 
that  the  cases  not  provided  for  in  the  Stat- 
ute, were  considered  as  being  provided  for 
by  the  Common  Law;  a  law,  which  all 
must  admit  to  be  in  force,  unless  it  has  been 
abrogated  by  some  Statute. 

If  the  Common  Law  be  in  force,  it  con- 
tains a  principle,  familiar  to  us  all,  that 
will  remove  every  difficulty,  and  solve 
every  question  that  can  possibly  arise  con- 
cerning the  question  in  controversy.  That 
principle  is,  '^hat  the  lineal  descendants, 
in  infinitum,  of  any  persoii  deceased,  shall 
represent  their  ancestor:  that  is,  shall 
stand  in  the  same  place  as  the  person  him- 
self would  have  done,  had  he  been  living." 
2  Bl.    Com.  216.     Let    us    apply  this 

427  principle    *to    this  case,  in    order  to 
test  its  operation.     If  the  brother  and 

sister  of  Anthony  Gardner  had  survived 
him,  they  would  have  shared  his  estate 
equally,  by  the  4th  section  of  the  Act. 
But  both  to  them  being  dead,  leaving  de- 
scendants, those  descendants  will  represent 
their  respective  parents;  that  is,  will  stand  j 
in  the  same  place  as  they  would  have  done,  I 


had  they  been  living.  One  half  of  the  es- 
tate, therefore,  would  be  assigned  to  the 
descendants  of  the  brother,  and  one  half  to 
the  descendants  of  the  sister.  And  in  mak* 
ing  the  subdivision  among  the  descendants 
of  the  brother  and  of  the  sister,  if  it  should 
happen  that  any  of  them  shall  have  died, 
leaving  descendants,  these  last  will  also 
represent  their  parent,  by  standing  in  the 
same  place  as  he  would  have  done  bad  he 
been  living ;  for,  the  principle  of  represen- 
tation, extends  in  infinitum.  Thus  the 
Appellant,  K.  M.  Davis,  the  sole  descend- 
ant of  the  brother,  and  representing  him, 
would  be  entitled  to  the  full  moiety  which 
her  father  would  have  taken,  had  he  been 
living.  The  descendants  of  the  sisters 
representing  her,  would  take  among  them, 
the  moiety  that  the  sister  herself  would 
have  taken,  had  she  been  living.  But,  as 
some  of  these  descendants  of  the  sister 
were  dead,  leaving  children,  who  would 
represent  their  parents,  the  moiety  which 
would  have  gone  to  the  sister,  had  she 
been  living,  would  be  divided  into  foar 
parts,  according  to  the  original  numl>er  of 
her  children,  one  of  which  would  go  to 
each  of  her  two  surviving  children,  and  as 
to  the  other  two  parts,  one  of  them  would 
be  divided  equally  among  the  children  of 
one  of  her  deceased  daughters,  and  the 
other  among  the  children  of  her  other  de- 
ceased daughter. 

But  the  question  still  recurs,  has  this 
Common  Law  principle  of  representation 
been  repealed?  I  have  admitted  that  the 
Legislature  intended  to  provide,  by  the 
Statute,  a  full,  complete,  and  perfect  sys- 
tem, so  far  as  relates  to  the  designation  of 
the  persons  who  were  to  inherit:  and  I  be- 
lieve that  there  never  was  any  human  in- 
tention carried  into  more  complete  and 
perfect  execution.  But,  while  they  in- 
tended to  abrogate  the  Common  Law 
428  entirely,  as  *to  the  persons  who  are 
to  inherit,  where  is  the  evidence  of 
any  intention  that  these  persons  shall  iu- 
herit  on  principles  of  descent  different 
from  those  which  prevailed  at  the  Common 
Law.  If  this  last  intention  had  been  en- 
tertained by  the  Legislature,  why  did  they 
not  give  unequivocal  evidence  of  it,  as 
they  did  in  relation  to  the  other  intention? 
If  they  had  intended  to  do  away  the  ancient 
and  well  established  Common  Law  princi- 
ples of  descent,  upon  points  other  than 
those  relating  to  the  designation  of  the 
persons  who  are  to  inherit,  they  would 
have  declared  the  new  principles  which 
they  intended  to  substitute  for  the  old. 
But  there  is  no  such  declaration,  except  in 
a  few  instances,  which  I  will  hereafter  no- 
tice. Whilst  there  is  the  utmost  possible 
minuteness  in  designating  the  persons,  or 
classes  of  persons,  who  are  to  inherit,  the 
principles  on  which  these  persons  are  to  in- 
herit, are  only  to  be  gathered  from  the 
general  expressions  in  the  first  section  of 
the  Act,  that  the  estate  shall  descend  and 
pass  in  parcenary,  to  his  kindred,  male 
and  female.  These  expressions  do  not  give 
the  principles  directly,  but  they  do  it  indi- 
rectly, by  necessarily  referring  ns  to  the 
Common  Law,  to  which  they  belong,  and 
to  which  they  are  familiar,  for  an  explana- 
tion  of   the   principles  of  descent,  and  of 
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the  natnre,  qttalitiest  and  incidents  of  an 
estate  in  parcenary.  That  this  was  the 
intention  of  the  Legislature,  seems  obvions 
from  other  parts  of  the  Act;  for  wherever 
they  intended  to  change  any  of  the  Com- 
mon Law  principles  of  descent,  provisions 
precisely  commensurate  to  the  object,  are 
expressly  introduced.  As  proof  of  this,  I 
refer  to  the  clause  declaring  that.  *  'no  right 
in  the  inheritance  shall  accrue  to  any  per- 
son whatever,  other  than  to  children  of  the 
intestate,  unless  they  be  in  being,  and 
capable  in  Law  to  take  as  heirs,  at  the 
time  of  the  intestate's  death;*'  and  to  the 
clause  declaring  that  ^'bastards  shall  be 
capable  of  inheriting  or  of  transmitting 
inheritance  on  the  part  of  their  mothers." 
These  two  clauses  relate  to  well  known 
Common  Law  principles  of  descent,  which 
it   was   not    intended    to  change  en- 

429  tirely,  *but  only  to  modify ;  and  these 
principles  are  still  left  to  their  Com- 
mon Law  operation,  except  so  far  as  they 
are  modified  by  these  clauses.  Where  it 
was  intended  entirely  to  reverse  a  Common 
Law  principle  of  descent,  the  Legislature 
have  done  it  in  terms  well  calculated  to 
produce  that  effect:  as,  in  the  clause  de- 
claring that  *4n  making  title  by  descent, 
it  shall  be  no  bar  to  a  demandant,  that 
any  ancestor,  through  whom  he  derives  his 
descent  from  the  intestate,  is  or  hath  been 
an  alien."  Had  it  not  been  for  this  clause, 
the  alienage  of  an  intermediate  ancestor 
would  still  have  remained  a  bar,  as  at  the 
Common  Law.  And  this  proves  that  the 
Act  of  1785,  was  not  intended  to  abrogate 
the  whole  Common  Law  on  the  subjedt  of 
descents;  for,  if  a  total  abrogation  was  in- 
tended, where  was  the  necessity  of  nega- 
tiving particular  parts  only? 

Judge  Pendleton's  opinion  in  Browne  v. 
Tuiberville,  2  Call,  390.  is  strongly  relied 
on  by  those  who  advocate  the  total  abroga- 
tion of  the  Common  Law.  No  man  is  more 
disposed  than  I  am,  to  respect  the  opinion 
of  that  great  Judge.  But  his  opinions, 
like  the  opinions  of  all  other  Judges,  must 
be  considered  in  reference  to  the  questions 
that  are  presented  to  them  judicially. 
When  they  go  beyond  the  very  point  that 
is  presented  by  the  case  they  are  called  on 
to  decide,  they  are  extra-judicial,  and 
cease  to  be  authority.  The  question  in 
Browne  v.  Turbervilie,  had  no  reference 
whatever  to  the  Common  Law  principle  of 
representation.  It  was  a  question  as  to 
the  persons  who  should  inherit;  and  it  was 
contended  in  that  case,  that  it  was  the 
Common  Law,  and  not  the  Act  of  Assem- 
bly that  should  determine  the  person  who 
should  be  the  heir.  In  deciding  this  ques- 
tion, he  said,  that  ''the  Act  of  1785,  has 
totally  done  away  the  Common  Law,  as  to 
the  course  of  descents;"  and  that  under 
that  Act  "no  possible  case,  not  provided 
for,  can  happen,  so  as  to  let  in  the  rule  of 
the  Common  Law."  He  also  says,  "the 
rights  of  primogeniture  are  wholly  abol- 
ished, and  wherever  there  are  more  persons 
than  one,  of  equal  degree  of  kindred 

430  to  the  intestate,  *they  share  equally 
in  thesuccessiou."  But  this  last  ob- 
servation of  Judge  Pendleton,  so  far  as  it 
would  seem  to  estabUsh  a  rule,  that 
equality  of  degree  of  kindred,  shall  produce 


equality  of  partition,  is  liable  to  the  gen- 
eral remark  made  above,  that  going  be- 
yond the  point  before  the  Court,  it  is  not 
to  be  regarded  as  authority.  There  was  no 
question  in  that  case,  as  to  the  proportions 
in  which  those  clearly  entitled  to  the 
estate,  should  divide  it.  And  I  think  it  per- 
fectly clear,  that  in  making  the  observa- 
tion about  equality  of  partition,  Mr. 
Pendleton  had  no  reference  to  the  differ- 
ence between  a  succession  per  capita,  and 
a  succession  per  stirpes;  but  was  merely 
alluding  to  the  division  of  estates  among 
the  many  persons  who  are  made  heirs  by 
our  Law,  as  contrasted  with  the  sole  suc- 
cession by  primogeniture  in  England.  His 
mind  was  bent  upon  the  question,  who  was 
to  be  heir,  and  not  upon  the  question, 
whether,  of  many  persons  admitted  to  be 
heirs,  some  should  take  per  capita,  and 
some  per  stirpes. 

Judge  Tucker  also,  in  Templeman  and 
Steptoe,  1  Munford,  339,  uses  very  strong 
expressions  as  to  the  Act  of  1785,  having 
entirely  rescinded  "all  former  Rules  and 
Canons  of  inheritance,  and  succession  to 
estates,  real  and  personal,  within  this 
Commonwealth,  whether  established  by  the 
Common  Law,  or  by  Statute."  But,  this 
opinion  of  Judge  Tucker,  if  it  was  intended 
to  extend  farther  than  to  those  Canons  and 
Rules  of  inheritance,  for  ascertaining  the 
persons  entitled  to  Inherit,  was  extra-ju- 
dicial, and  not  authority;  for,  in  Temple- 
man  and  Steptoe,  as  in  Browne  v. 
Turbervilie,  the  question  before  the  Court 
was,  as  to  the  persons  who  should  inherit, 
and  not  whether  the  heirs  were  to  take 
per  capita,  or  per  stirpes. 

The  present  is  the  first  case  in  which 
the  question  has  been  judicially  presented, 
whether  the  Common  Law  principle  of  rep- 
resentation, or  succession  per  stirpes,  is 
still  to  be  looked  to  as  providing  for  the 
cases  not  specified  and  provided  for  by  the 
Act  of  1785;  or,  whether  that  part  of 
the  Common  Law  has  been  abrogated 
431  by  the  Act  of  1785:  *And  in  the  ab- 
sence of  authority,  we  must  decide  it 
on  principle. 

I  have  already  endeavoured  to  prove,  by 
the  positive  enactments  of  the  Act  of  1785, 
an  intention  in  the  Legislature  to  leave 
the  Common  Law,  as  to  this  principle,  un- 
repealed. But,  the  subject  is  susceptible 
of  another,  and  perhaps  a  stronger,  aspect. 

A  former  Law,  whether  Common  or  Stat- 
ute, can  be  repealed  or  abrogated,  only  by 
express  terms,  or  by  necessary  implication. 
It  is  not  pretended,  that  the  Act  of  1785  ab- 
rogated the  Common  Law  principle  now 
under  discussion,  by  express  terms.  If  it 
has  been  abrogated  at  all,  that  efi'ect  has 
been  produced  by  necessary  implication 
only,  on  the  well  known  principle,  that 
leges  posteriores  priores  contrarias  abro- 
gant.  But,  the  repugnance  between  two 
Laws,  that  is  to  produce  that  effect,  must 
be  such,  that  the  two  Laws  cannot  stand 
together.  And  as  it  is  the  repugnance  that 
work3  the  repeal,  the  repeal  will  be  limited 
to  the  extent  of  the  repugnance.  Those 
parts  of  the  former  Law,  not  repugnant  to 
the  new  Law,  remain  as  much  in  force,  as 
if  the  new  Law  had  never  been  adopted. 
Let  us  apply  these  principles   to   the   case 
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before  aa,  aad  aee  how  far,  and  how  far 
only,  they  will  carry  us.  The  preference 
given  by  the  Common  Law,  to  males  over 
females ;  the  respect  paid  to  primogeniture, 
and  to  the  blood  of  the  first  purchaser;  the 
exclusion  of  the  ascending  line,  and  of  all 
collateral  relations  of  the  half-blood:  all 
these  parts  of  the  Common  Law  are  clearly 
repugnant  to  the  provisions  of  the  Act  of 
1785,  and  are  admitted  by  all  to  have  been 
consequently  done  away.  But,  the  Com- 
mon Law  principle  of  representation  is  re- 
pugnant to  no  principle  of  the  Act  of  1785. 
On  the  contrary,  it  is  recognized  by  that 
Act,  and  expressly  applied  by  it  to  several 
cases  therein  specified.  It  is  applied  ex- 
pressly to  every  case  where  **part  of"  any 
particular  class  of  persons  (provided  for  by 
previsus  sections  of  the  Act,)  *^ being  dead, 
and  a  part  living,  the  issue  of   those 

432  dead  have  right  to  the  partition."  *It 
is  applied  to  all  such  cases,  by  di- 
recting that  ''such  issue  shall  take  per 
stirpes,  or  by  stocks ;  that  is  to  say,  the 
share  of  their  deceased  parent."  But,  the 
Act  fails,  altogether,  to  state  how  the  par- 
tition shall  be  made,  when  all  the  persons 
in  any  class  shall  be  dead,  some  or  all  of 
them  leaving  issue  entitled  to  the  inherit- 
ance. What  greater  repugnance  would 
there  be  in  applying  the  Common  Law 
principle  of  representation  to  these  last 
cases,  than  there  is  in  applying  it  te  those 
cases,  to  which  it  ip  expressly  applied  by 
the  Act,  where  some  of  the  class  are  living, 
and  some  dead,  leaving  issue?  The  issue 
who  come  into  the  partition,  in  the  cases 
specified  in.  the  Act,  * 'have  right  to  parti- 
tion," not  in  their  own  right,  nor  as  issue 
of  the  intestate,  but  as  issue  of  the  de- 
ceased persons  of  the  given  class;  and  they 
take  per  stirpes,  or  by  stocks;  that  is  to 
say,  the  share  of  their  deceased  parent. 
The  persons  who  would  confessedly  take 
the  estate,  in  the  cases  not  specified  in  the 
Act,  would  "have  right  to  partition"  on  the 
same  ground,  viz :  as  issue  of  their  parents, 
and  not  as  issue  of  the  intestate,  nor  in 
their  own  right.  Why  then  should  not  they 
also  "take  per  stirpes,  or  by  stocks;  that 
is  to  say,  the  share  of  their  deceased  par- 
ents?" I  am  clearly  of  opinion,  that  the 
objection  as  to  repugnances  has  no  founda- 
tion, so  far  as  relates  to  the  principle  in 
controversy;  and  that,  therefore,  the  Com- 
mon  Law,  as  to  that  principle,  remains  in 
full  force,  and  is  decisive  of  all  the  ques- 
tions made  in  this  cause. 

If  it  be  asked  where  then  was  the  neces- 
sity for  the  fourteenth  section  of  the  Act 
of  1785,  (the  sixteenth  in  our  present  Act 
concerning  Descents,)  the  answer  appers  to 
me  to  be  obvious.  The  second,  fourth, 
seventh,  ninth  and  tenth  sections  of  the 
Act  of  1785,  (corresponding  to  the  same 
sections  in  the  present  Law,)  had  directed 
that  the  estate  should  descend  to  certain 
classes  of  persons,  "and  to  their  descend- 
ants." The  Legislature  foresaw,  that  if 
some  of  the  persons  of  a  class  were  dead, 
leaving  descendants,  a  question  might 

433  arise  whether,  under  the  *broad  terms 
of  these  sections,  the  descendants,  of 

those  persons  might  not  claim  to  come  into 
the  partition  per  capita,  with  those  persons 
of  the   class    who   were  still  living.     And 


the  sole  object  of  the  fourteenth  section 
was  to  prevent  such  a  question  being 
made.  It  therefore  declared,  in  substance, 
that  when  none  but  persons  of  a  given 
class  come  into  the  partition,  they  shall 
take  per  capita ;  but,  that  when  some  of 
the  persons  of  a  class  are  dead  leaving 
issue  who  have  right  to  come  into  the 
partition  with  other  persons  of  the  class 
who  are  still  living,  that  then  such 
issue  shall  not  take  per  capita,  but  per 
stirpes,  or  by  stocks. 

I  have,  as  yet,  said  nothing  as  to  the 
provisions  of  our  former  Statute  of  Distri- 
bution, or  as  to  the  Civil  Law,  from  which 
it  was,  in  its  most  important  features,  con- 
fessedly taken.  And,  with  due  deference 
to  my  brethren,  I  think  it  necessary  to  say 
but  little  as  to  either  of  them.  We  do  not 
know,  and  probably  never  shall  know,  the 
sources  from  which  our  Act  of  Descents 
was  drawn.  It  is  certain,  however,  that 
so  far  as  relates  to  the  descending  line  of 
kindred,  the  same  principle  of  representa- 
tion prevailed,  in  infinitum,  in  the  Civil 
Law,  that  pervails  in  the  same  line,  in 
the  Common  Law.  And  although  there  is 
no  decision  on  the  point,  yet  I  have  no 
doubt  that  the  same  principle,  in  infinitum, 
prevailed,  in  the  descending  line,  uud«r 
our  former  Statute  of  Distributions;  lor 
that  Statute  was  nearly  an  exact  transcript 
from  the  British  Statute,  which  was  formed 
from  the  previous  practice  of  the  Ekrclesias- 
tical  Judges  in  England,  who  made  the 
Civil  Law,  a  guide  from  which  they  rarely 
diifered.  To  suppose,  therefore,  that  the 
framers  of  our  present  Statute  of  Descents, 
intended  to  abolish  the  principle  of  repre- 
sentation in  the  descending  line,  in  all 
cases  where  the  claimants  of  the  estate 
stood  in  equal  degree  of  kindred  to  the  in- 
testate, would  be  to  erect  a  new  principle, 
which,  so  far  as  relates  to  the  descending 
line,  was  unknown  to  the  Statute  of  Dis- 
tributions, the   Bcclesiastical   Courts,  and 

to  the  Civil  Law. 
434         *As  to  the  collateral  line,  however, 

neither  the  Statute  of  Distributions, 
nor  the  Civil  Law,  tolerated  the  principle 
of  representation,  except  in  a  single  case, 
and  that  was  where  the  children  of  a  brother, 
or  sister  of  the  intestate  come  into  parti- 
tion with  a  surviving  brother  or  sister  of 
the  intestate.  In  all  cases,  among  collat- 
erals, a  different  principle  prevailed,  viz: 
the  principle  of  equality  of  distribution 
among  "every  of  the  next  of  kindred  to 
the  intestate,  who  are  in  equal  degree;"  a 
principle  introduced  into  our  Statute  of 
Distributions,  by  an  express  and  positive 
enactment.  Act  of  1705,  ch.  7.  This  prin- 
ciple as  to  "the  next  of  kindred,"  is  un- 
known to  the  Common  Law  course  of 
descents,  and  also  to  the  Act  of  1785.  Both 
at  Common  Law,  and  according  to  the  Act 
of  1785,  concerning  descents,  the  principle 
of  representation  prevailed  in  infinitum, 
even  among  collaterals.  And  this  is  evi- 
dent from  the  fact,  that  the  descendants  of 
a  brother  of  the  intestate,  however  far 
such  descendants  may  be  removed  from  the 
intestate,  will  be  perferred  to  the  grand- 
fathers; and  the  descendants  of  uncles  and 
aunts,  however  remote,  will  be  preferred 
to  the  great  grand-fathers.    If  it  had  been 
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intended  to  adopt  the  principle  of  equality 
of  partition  wherever  there  was  equality  of 
degree  of  kindred,  surely  those  who  drew 
our  Statute  of  Descents,  would  have  in- 
troduced some  provision  to  that  effect. 
But,  it  is  very  remarkable,  that  there  is 
not  in  all  the  Act  of  1785,  a  single  expres- 
sion alluding  to  the  propinquity,  equality 
or  sameness  of  degree  of  kindred,  as  among 
those  who  are  to  inherit.  The  expressions 
^*8ame  degree,"  occurs  twice  in  that  Act; 
once  in  the  10th,  and  once  in  the  14th  sec- 
tion. In  the  former,  they  were  used  merely 
to  show  what  particular  female  ancestors 
were  intended ;  and  in  the  latter,  they  were 
used  to  designate  the  particular  ancestors 
whose  descendants  were  to  be  entitled  to 
partition.  Upon  what  ground,  therefore, 
can  it  be  supposed  that  our  Legislature, 
in  framing  our  Act  of  Descents,  had  refer- 
ence either  to  the  Civil  Law,  or  to  the 
Statute    of     Distribution!      If    they 

435  *had   intended    that   the    Act  of  De- 
scents should  conform  to  the  Act   of 

Distributions,  it  is  passing  strange,  that 
instead  of  saying  so,  they  should  say,  as 
they  have  said,  that  the  Act  of  Distribu- 
tion shall  conform  to  the  Act  of  Descents. 

Upon  the  whole,  I  am  of  opinion,  to  re- 
verse the  Decree  of  the  Chancellor,  with 
costs,  and  to  remand  the  cause,  with  di- 
rections that  the  estate  of  Anthony  Gard- 
ner be  divided  into  two  moieties,  one  of 
which  shall  be  assigned  to  the  appellant, 
as  representing  her  father,  the  brother  of 
the  intestate,  and  the  other  to  be  assigned  to 
the  descendants  of  the  sister  of  the  intes- 
tate, as  representing  her. 

The  Pi?ESIDENT. 

Great  research  has  been  employed,  and 
some  refinement  indulged  in,  to  come  to 
very  opposite  conclusions  on  the  question 
before  the  Court ;  nor  is  it  for  me  to  decide 
on  the  merits  of  a  controversy  which  I  am 
unable  to  perceive  to  belong  to  the  deci- 
sion to  be  pronounced.  Our  Statute  of  De- 
scents, on  which  it  must  depend,  appears 
to  my  understanding,  to  have  enacted  a 
course  of  descents,  independent  both  of 
the  Common  and  Civil  Law.  Its  having 
conformed  either  in  some  particulars,  does 
not  change  this  character  of  it.  A  revolu- 
tion, on  principles  derogatory  both  to  the 
Common  and  Civil  Law,  waste  be  provided 
for  by  the  enactment  of  a  course  of  de- 
scents, in  the  general,  foreign  to  both ; 
and  when  we  are  called  upon  to  decide  a 
case,  not  expressly  noticed  by  the  Statute, 
the  better  rule  for  its  construction  may  be 
extracted  from  the  principles  and  analogies 
that  may  be  found  in  it,  than  either  from 
the  Common  or  Civil  Law.  The  cardinal 
Canons  of  the  Common  Law  of  Descents 
are  expressly  abrogated  by  our  Statute,  as 
inconsistent  with,  and  repugnant  to,  our 
institutions.  The  jus  representationis  of 
the  Common  Law,  which,  it  is  said,  is 
now  to  be  resorted  to  for  the  purpose  of 
expounding  our  Statute,  followed  as  a  con- 
sequence of  those  Canons  of  the  Common 
Law.     It    was    a    necessary    rule    to 

436  •preserve  the  principles  of  those 
Canons.  It  was,  as  is  said  by  Black- 
stone,  a  necessary  consequence  of  the 
double  preference  given  by  the  Common 
Law,  first  to  the  male  issue,    and   next   to 


the  first  born  among  the  males,  and  he 
might  have  added,  of  that  Canon  of  the 
Common  Law,  which  invariably  provides, 
that  inheritances  shall  lineally  descend  to 
the  issue  of  the  person  last  actually  seised 
in  infinitum:  a  principle  to  which  our 
Statute  is  more  repugnant  than  to  the  op- 
posite rule  of  the  Civil  Law,  which  looks 
for  the  next  of  kindred  to  the  intestate,  as 
the  person  entitled  to  take  the  estate  in 
suo  jure  proprio,  having  more  regard  to  the 
latter  than  to  the  former ;  for,  though  our 
Statute  has  expressly  pointed  to  the  next 
degree  of  kindred  (as  those  who  are  to  take 
the  estate,)  but  in  two  provisions  of  it,  as 
has  been  noticed,  and  has  also  disregarded 
the  rule  of  the  Civil  Law,  which  prefers 
the  next  of  kin  among  collaterals ;  yet  it 
is  sufficiently  evident,  from  other  provi- 
sions, that  its  main  scope  is  to  regard 
natural  affection,  and,  where  those  who 
are  to  take  the  estate  stand  in  equal  degree 
of  kindred  to  the  intestate,  distributes  it 
equally  among  them :  nor  is  its  adoption  of 
the  jus  representationis  where  some  of  the 
stocks  are  dead,  who,  if  alive,  would  take 
an  equal  share  of  the  estate,  an  exception 
to  that  preference  for  the  next  of  kin, 
which  is  so  manifest  in  every  part  of  it. 
In  every  point  of  view,  if  we  are  compelled 
to  resort  to  the  Common  Law,  or  Civil 
Law,  for  a  rule,  by  which  to  decide  the 
case  before  us,  the  latter  ought  to  be  pre- 
ferred, especially  as  tlie  first  would  furnish 
no  rule  for  tke  distribution  of  that  part  of 
the  estate,  which  is  personal,  and  would 
be  more  in  conflict  with  our  Statute,  as  to 
that  portion  of  it  which  is  real,  than  the 
Civil  Law.  It  ought  to  be  preferred,  also, 
because,  though  the  Act  of  Distribution 
refers  to  the  Act  of  Descents  for  the  rule 
for  the  distribution  of  personal  estate,  yet, 
as  that  Act  conformed  infinitely  more  to 
the  Act  of  Distributions,  which  in  most 
cases  follows  the  rule  of  the  Civil  Law, 
than  to  the  Common  Law,  to  which  its  im- 
portant provisions  are  utterly  repug- 
437  nant,  the  Civil  *Law  has  higher 
claims  to  furnish  a  rule  of  construc- 
tion than  the  Common  Law.  But,  what- 
ever might  be  my  impressions  on  this 
point,  derived  from  what  I  might  consider 
a  more  thorough  examination  of  the  rela- 
tionship of  our  Act  of  Descents  to  the 
Common  or  Civil  Law  than  has  been  made 
by  the  Judges  who  preceded  me.  I  should 
hesitate,  at  least,  before  I  unsettled  what 
appears  to  me  to  have  been  decided  in  the 
cases  of  Browne  v.  Turberville,  2  Call,  and 
Templeman  v.  Steptoe,  1  Munf.  by  all  the 
Judges.  If  these  decisions  are  not  Law, 
it  is  for  the  Legislature,  and  not  for  this 
Court  to  review  them.  It  is  impossible  to 
read  the  opinions  of  the  Judges  in  the  first 
case,  and  to  say  that  they  did  not  deem  it 
necessary  to  decide  the  question  argued  by 
the  Bar,  viz :  Whether  the  omission  of  the 
words  (In  case  of  infants)  in  the  7th  sec- 
tion of  the  Act  of  Descents,  was  to  be  sup- 
plied by  the  Common  Law,  or  by  a 
construction  of  the  section  in  connection 
with  other  sections  of  the  Act,  the  provi- 
sions of  which  would  be  defeated  by  a  lit- 
eral construction  of  that  Statute,  and  the 
rule  of  the  Common  Law  be  let  in.  The 
question  was  deliberately  considered  by  all 


743 


6  RAND. 


VlKOINIA  RBPORTS,  AnNOTATBD. 


488-^40 


the  Judges,  and  the  President,  who  con- 
curred with  the  other  Judges,  as  prelimi- 
nary to  the  decision  he  was  about  to 
pronounce,  said  **that  the  Act  of  1785,  has 
totally  done  away  the  Common  Law  as  to 
the  course  of  descents,  has  not  been  and 
cannot  be  doubted.''  This  cannot  be  said 
to  have  been  an  obiter  opinion,  for  though 
the  Court  might,  upon  the  principles  of 
construction  resorted  to  by  it,  have  inter- 
polated the  words,  '4n  case  of  infants," 
in  the  7th  section,  to  avoid  the  consequence 
of  defeating  many  provisions  in  the  Art, 
yet  it  was  an  alternative  to  which  it  could 
not  have  been  driven,  if  the  Common  Law 
was  at  hand  to  remedy  the  mischiefs  which 
would  have  arisen  from  a  literal  construc- 
tion of  the  section.  All  the  Judges  held, 
as  may  be  seen  in  their  opinions,  that  a 
recourse  to  the  Common  Law  was  impossi- 
ble, and  that  the  mischief  could  only  be 
remedied  by  the  construction  of  the  whole 
of  the  Statute,  taken  together,  or  by  the 
Legislature. 

438  Mn  the  case  of  Templeman  v. 
Steptoe,  the  question  whether  he  sup- 
posed omission  in  the  Statute  to  provide 
for  the  case  before  the  Court,  was  to  oe 
remedied  by  a  recurrence  to  the  Common 
Law,  was  obviously  before  the  Court ;  that 
the  Judges  so  considered  it,  cannot  be 
doubted,  or  the  expressions  used  by  them 
would  have  been  entirely  irrelevant.  Judge 
Tucker  said,  that  by  the  Act  of  1785.  all 
former  Rules  and  Canons  of  inheritance 
and  succession  to  estates  real  and  personal, 
within  this  Commonwealth,  whether  estab- 
lished by  Common  Law  or  by  Statute,  were 
entirely  rescinded,  abrogfated,  and  an- 
nulled, and  that  they  cannot  be  revived  in 
any  manner,  but  by  some  express  legisla- 
tive provision  for  the  purpose.  So  de- 
cidedly did  he  hold  this  opinion,  that  he 
preferred  to  leave  the  estate  in  abeyance 
during  the  life  of  the  mother  of  the  intes- 
tate to  a  resort  to  the  Common  Law.  Judge 
Roane,  to  support  the  construction  he  gave 
to  the  Statute,  said,  **that  implication 
may  be  so  strong  and  necessary,  as  to  be 
equivalent  to  an  express  declaration  of  the 
Legislature,  and  this  the  rather  as  the  1st 
section  of  the  Act  of  Descents  purports  to 
provide  a  rule  of  inheritance  as  to  all 
cases,  which  idea  is  entirely  supported  by 
the  opinion  of  the  Court  in  the  case  of 
Browne  v.  Turberville.*'  Reconsidered  that 
case  as  a  full  authority  to  overrule  even  the 
idea  that  the  inheritance  was  in  abeyance 
in  the  case  before  the  Court.  Judge  Flem- 
ing said,  "let  me  premise  that  in  my  con- 
ception the  Legislature  intended  to  provide, 
and  has  provided,  for  every  possible  case 
that  could  happen,  and  such  was  ^he  sense 
of  all  the  Judges  in  giving  their  opinions 
in  the  case  of  Browne  v.  Turberville. ' '  How 
it  is  possible  now  to  resort  to  any  rule  of 
the  Common  Law  to  provide  for  the  case 
before  us,  without  resisting  the  authority 
of  these  cases,  I  am  at  a  loss  to  conjecture. 
If  the  Common  Law  is  to  be  looked  to  in 
the  case  before  us,  it  might  with  some 
propriety  have  been  resorted  to  in  these 
cases.  If  so  much  of  it  only  is  abrogated 
by  our  Statute,    as    expressly  provides    for 

cases  that  have   occurred,  or  may  oc- 

439  cur,    then    ^indeed,    all    the    Judges 


who  have  gone  before  na,  were  in  pro- 
found error.  That  their  opinions  were 
mere  dicta  on  points  not  before  them,  can- 
not be  insisted  on,  if  the  cases  fire  well 
examined. 

Nor  will  the  distinction  which  is  taken 
between  the  persons  who  are  to  take  the 
inheritance,  and  the  amount  of  the  portion 
to  which  they  are  entitled,  obviate  the 
force  of  these  decisions,  or  weaken  the  rea- 
sons on  which  they  are  founded.  If  yoo 
are  not  to  look  to  the  Common  Law  for  the 
persons  who  are  to  take  the  inheritance, 
because  it  is  abrogated  by  the  Statute,  you 
cannot  look  to  it  for  the  portions  of  the  in- 
heritance to  which  they  are  entitled*  for 
the  same  reason.  The  Statute  would  be 
truly  imperfect,  if  it  has  not  provided  for 
both.  If  the  Common  Law  is  to  be  re- 
sorted to  for  the  latter,  and  thereby  to  fix 
the  amount  of  the  portion,  the  principle 
is  to  be  let  in,  that  the  lineal  descendants, 
in  infinitum,  of  any  peison  deceased,  shall 
represent  their  ancestor.  The  character  of 
the  Statute  would  be  essentiallv  changed, 
its  regard  to  natural  affection,  ard  pref- 
erence for  the  next  of  kin  to  the  intestate, 
would  be  overruled  by  the  Common  Law, 
to  which  its  essential  provisions  are  repug- 
nant. That  the  eighteenth  section  of  oor 
Act,  which  declares  that  it  shall  be  no  bar 
to  a  party,  that  any  ancestor,  through  whom 
he  derives  his  descent  from  the  intestate, 
is,  or  hath  been  an  alien,  is  a  recognition 
of  the  existence  of  the  Common  Law  of 
Descents,  I  think,  is  equally  unfounded. 
The  Common  Law  in  regard  to  aliens,  was 
no  part  of  the  Common  Law  of  Descents. 
It  was  founded  on  an  entirely  different 
policy,  a  policy  repugnant  to  the  spirit  of 
our  institutions,  and  to  our  Act  of  De- 
scents, which  regards  natural  affection, 
wherever  the  object  of  it  may  be,  and  was 
required  to  be  abrogated  by  our  Statute,  as 
being  in  conflict  with  its  spirit  and  princi- 
ples. In  every  point  of  view,  both  upon 
reason  and  authority,  I  think  the  Common 
Law  of  Descents  has  been  abrogated  by 
our  Statute,  and  that  it  cannot  be  resorted 

to,  to  supply  any  supposed  defects  in 
440      it.     But,  if  it   were    not,  *I  think    it 

will  be  found,  on  an  examination  of 
the  Statute,  that  there  will  be  as  little 
difficulty  in  finding  a  provision  for  the 
case  before  us,  by  a  sound  vonstruction  of 
it,  as  in  the  cases  referred  to.  Its  first 
section  professes  to  provide  a  course  of 
descents  in  all  cases  to  arise  in  future.  It 
enacts,  that  henceforth,  when  any  person 
having  title  to  any  real  estate  of  inherit- 
ance, shall  die  intestate  as  to  such  estate, 
it  shall  descend,  and  pass  in  parcenary  to 
his  kindred,  male  and  female,  in  the  fol- 
lowing course.  Ac.  The  fourth  section, 
explained  by  the  sixteenth  section,  provides 
for  the  case  before  us.  Anthony  Gardner, 
whose  estate  is  to  be  distributed,  died  in- 
testate, leaving  neither  children,  nor  their 
descendants,  nor  father,  nor  mother,  nor 
brother,  nor  sister,  but  leaving  descendants 
of  a  brother  and  sister.  The  fourth  section 
declares,  that  if  there  be  no  lather,  (to 
whom  the  third  section  gives  the  estate, 
where  there  are  no  children,  or  their  de- 
scendants,) then  to  his  mother,  brothers  and 
sisters,  and  their  descendants,  or   such   of 
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them  as  there  be.  The  descendants  of  the 
brother  and  sister  of  Anthony  Gardner,  at 
the  time  of  his  death,  were,  one  niece  on 
the  part  of  his  brother,  two  nephews  on 
the  part  of  his  sister,  and  the  children  of 
two  deceased  nieces  on  the  part  of  the 
sister.  These  are  called  to  the  inheritance 
by  the  fourth  section,  it  must  be  admitted 
A  due  reG:ard  is  paid  by  it  to  natural  affec- 
tion ;  for  they,  the  niece  and  nephews, 
were  the  next  of  kin  to  Anthony  Gardner, 
at  the  time  of  his  death,  and  next  to  them, 
the  children  of  his  two  nieces,  who  have 
died.  Sta-^ding  on  the  fourth  section 
alone,  it  might  be  insisted,  (on  a  literal 
construction  of  it,)  that,  as  the  children 
of  the  deceased  nieces  were  descendants  of 
the  sister  of  the  intestate,  they  would  be 
entitled  to  an  equal  portion  of  the  inherit- 
ance with  the  living  niece,  and  nephews, 
though  they  are  not  in  the  same  degree  of 
kindred  with  them  to  the  intestate.  In 
such  case,  the  preference  for  the  next  of 
kin  would  be  lost  sight  of:  but,  giving 
due  weight  to  that  preference,  it  might  be 

plausibly  insisted  on,    that,    though 
441      they  are  descendants  *of   the    sister 

of  the  intestate,  they  are  by  one  de 
gree  not  so  near  of  kin  to  the  intestate  as 
his  niece  and  two  nephews,  and  though  en- 
titled to  take  a  portion  of  the  inheritance 
by  the  words  of  the  fourth  section,  are  en- 
titled only  to  the  shares  of  their  mothers, 
who  were  in  the  same  degree  of  kindred  to 
the  intestate,  with  the  living  niece  and 
nephews,  not  jure  representationis,  but  in 
suo  proprio  jure,  by  force  of  the  principle 
alluded  to.  But,  the  sixteenth  section,  I 
think,  clears  up  this  difficulty.  Taking  it 
in  reference  to  the  four  first  sections  of  the 
Act,  and  it  impliedly  provides  for  the  case 
before  us.  The  first  section,  as  was  said 
by  Judge  Tucker,  in  the  case  of  Templeman 
V.  Steptoe,  professes  to  provide  for  every 
case.  The  words  of  it  are:  ^'Be  it  enacted 
by  tne  General  Assembly,  That  henceforth, 
where  any  person  having  title  to  any  real 
estate  of  inheritance  shall  die  intestate  as 
to  such  estate,  it  shall  descend  and  pass  in 
parcenary  to  his  kindred,  male  and  female, 
in  the  following  course,"  &c.  The  second 
section  gives  the  estate  to  his  children,  or 
their  descendants,  if  any  there  be:  the 
third  section,  if  there  be  no  children  nor 
their  descendants,  gives  it  to  the  father: 
the  fourth  section,  if  there  be  no  father, 
then  to  his  mother,  brothers,  and  sisters, 
and  their  descendants,  or  such  of  them  as 
there  be.  All  these  sections  follow  the 
current  of  natural  affection,  and  strongly 
indicate  the  preference  for  the  next  of  kin 
to  the  intestate.  The  sixteenth  section 
fixes  the  portion  of  all,  by  specific  exam- 
ples, which  contain  the  principle  to  be  ap- 
plied. It  begins  with  the  copulative. 
**And  where  the  children  of  the  intestate," 
(the  first  class;  plainly  referring  to  the 
second  section,  in  which  provision  is  made 
for  children,)  ^^or  his  mother,  brothers, 
and  sisters,"  (the  second  class;  provided 
for  in  the  fourth  section,  passing  the  third, 
in  which  the  father  is  provided  for)  ^*or 
bis  grand-mother,  uncles  and  aunts," 
(third  class,)  &c.  come  into  the  partition, 
they  shdll  take  per  capita;  that  is  to  say, 
by    persons,    and    where   a    part   of    them 
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being  dead,  and  a    part   living,  *the 

issue  of  those  dead  having  right  to 
partition,  such  issue  shall  take  per  stirpes, 
or  by  stocks;  that  is  to  say,  the  shares  of 
their  deceased  parents.  If,  then,  in  the 
case  before  us,  either  the  brother  or  sister 
of  Anthony  Gardner  had  been  alive  at  his 
death,  and  the  other  dead,  leaving  chil- 
dren, it  is  deaf,  the  children  would  have 
taken  the  share  of  their  deceased  parent, 
equally  to  be  divided  among  them;  be- 
cause, according  to  common  intent,  which 
is  common  sense,  where  an  estate  devolves 
on  more  persons  than  one,  and  the  portions 
are  not  designated,  they  take  equal  shares, 
as  is  said  by  Mr.  Pendleton  in  Browne  v. 
Tnrberville,  not  by  the  Common  Law,  the 
jure  representationis,  but  by  force  of  the 
Statute  in  jure  suo  proprio.  In  all  of 
the  examples  put  by  this  section,  whenever 
one  of  the  stocks  of  the  nearest  kindred  is 
alive,  and  some  dead,  the  descendants  of 
those  dead  take  per  stirpes,  that  is,  the 
shares  of  their  parents  by  force  of  the 
Statute,  and  not  jure  representationis  by 
the  Common  Law;  for,  if  they  did,  in  the 
cases  of  remote  kindred,  if  you  mount  up 
to  the  stock  by  that  principle  of  the  Com- 
mon Law,  you  defeat  the  preference  for 
the  next  of  kin,  which  is  to  be  found  in 
the  Statute :  as  in  the  case  before  us,  if 
you  look  to  the  brother  and  sister  of  the 
intestate  (where  both  were  dead  at  the  time 
of  his  death)  and  consider  them  as  alive, 
you  would  defeat  the  principle  of  preference 
for  the  next  of  kin,  by  dividing  the  in- 
heritance equally  among  their  descendants 
where  some  of  them  are  one  degree  more 
remote  than  the  others,  by  giving  one-half 
of  the  inheritance  to  the  Appellant,  the 
niece  of  the  intestate,  to  the  injury  of  the 
two  nephews,  in  equal  degree  of  kindred  to 
the  intestate,  and  that  for  the  purpose  of 
giving  larger  portions  to  the  children  of 
the  dead  nieces  (who  are  one  degree  more 
remote)  than  they  would  otherwise  be  en- 
titled to.  If  in  the  cases  expressly  provided 
for  by,  the  sixteenth  section,  as  where 
some  of  the  children  of  the  intestate  are 
dead,  and  some  living,  or  where  some  of 
his  brothers  and  sisters  are  dead,  and  some 

living,  the  children  of  those  dead  are 
443      to    take  ^per   stirpes,  the   shares   of 

the  deceased  parents,  why  should  not 
the  children  of  deceased  nieces,  in  the  case 
before  us,  be  confined  to  the  shares  of  their 
deceased  parents  according  to  the  principle 
applicable  to  children,  and  brothers  and 
sisters  when  some  are  alive,  and  some 
dead,  leaving  children?  No  possible  reason 
can  be  assigned  for  it,  but  that  they  are 
not  expressly  provided  ior  in  the  sixteenth 
section.  But  this  was  unnecessary,  if  it 
were  possible  to  provide  for  every  case.  It 
was  enough,  that  while  the  Statute  pro- 
fesses to  provide  for  every  case  in  its  first 
section,  it  furnishes  a  principle  applicable 
to  all  which  are  not  expressly  provided 
for.  When  all  of  a  class  are  alive,  they 
take  per  capita,  by  persons;  and  when 
some  are  alive,  and  some  dead,  leaving 
children,  the  latter  take  per  stirpes,  the 
shares  of  their  deceased  parents:  in  rela- 
tion to  each  other,  they  take  equal  shares, 
being  in  equal  degree  of  kindred  to  the  in- 
testate; but,  in    relation    to    those  of    the 
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class  who  are  alive,  and  ntaad  io  one  de- 
gree of  kindred  nearer  to  the  intestate, 
they  take  unequal  share,  where  the  de- 
ceased parent  leaves  more  than  one  child, 
as  in  the  case  before  us,  the  ni<»ce  and 
nephew  alive  at  the  death  of  the  intestate, 
and  standing  in  equal  degree  of  kindred  to 
him,  take  equal  shares  of  the  inheritance, 
and  the  children  of  the  deceased  nieces, 
representing  their  dead  parents,  take  their 
shares  equally  among  them  per  stirpes,  but 
standing  in  one  degree  more  remote  from 
the  intestate,  take  unequal  shares  in  rela- 
tion to  the  shares  ot  the  living  niece  (the 
Appellant)  and  of  the  two  nephews. 

This  construction  of  the  Statute  is  not 
so  violent  as  in  the  cases  cited.  If  in  any 
of  the  cases  not  expressly  provided  for  by 
the  Statute,  we  can  get  a  prinsipie  appli- 
cable to  the  cases  expressly  provided  for, 
we  are  at  liberty  to  apply  it  to  cases  not 
expressly  provided  for. 

On  this  construction  of  the  Statute,  I 
think  the  Decree  is  correct,  and  ought  to 
be  afP.rmed. 


444      *Myers     and     Others  v.   Wade     and 
Others. 

May.  18^ 

Adm intotrstor— Relesge  off  Sureties— Retentloii  of  Prop, 
erty  by  Administrator  la  Another  Capacity.*— If  an 
Administratrix  settles  her  accounts  as  such,  in 
wtalcb  a  balance  is  found  due  to  the  estate  of  ttae 
intestate,  and  then  she  Qualifies  as  guardian  of 
the  infant  children  of  the  intestate,  and  receives 
their  distribntive  shares  into  her  hands,  the  sure- 
ties in  the  Administration  Bond  are  absolved  from 


'AdnilnUtrators— Release  off  Surety— Retention  of 
Property  In  Another  Capacity -Election.—  The  law  is 

well  settled  that,  where  an  executor  or  adminis- 
trator having  assets  in  his  hands,  becomes  the  guard- 
ian of  the  legatee  or  distributee,  ne  may  elect  to 
hold  the  share  of  such  legatee  or  distributee  in  his 
character  as  gnardiao :  and  thus  while  he  charges 
his  sureties  in  the  goardian  bond,  he  exonerates 
those  in  the  administration  bond.  And  it  is  equally 
well  settled,  that  in  order  thus  to  shift  the  responsi- 
bility from  one  class  of  sureties  to  the  other,  some 
distinct  act  or  declaration  is  necessary  on  the  part 
of  the  executor  or  administrator,  indicative  of  his 
intention  to  hold  the  fund  in  his  character  of  guard- 
ian. Smith  V.  Gregory.  26  Gratt.  257,  citing  the  prin- 
cipal case  tosnstaia  the  point.  In  Harvey  v.  Step- 
toe.  17  Gratt  800.  it  is  said:  "When  the  same  person 
is  the  representative  of  two  estates,  one  of  which  is 
debtor  to  the  othei.  or  when  the  same  person  is 
representative  of  an  estate  and  guardian  of  a  leg- 
atee, the  time  atwbich  the  transfer  of  assets  should 
be  made  will  depend  upon  the  condition  of  the  debtor 
estate,  and  the  state  of  the  adraiaistration.  Ac- 
cordingly, in  such  a  case,  the  court  will  not  shift  the 
respouslbllity  from  one  set  of  sureties  to  the  other, 
without  some  act  or  declaration  on  the  part  of  the 
representative  indicating  an  intention  to  transfer 
the  assets.  Morrow  v.  Peyton,  8  Leigh  54;  Myers  v. 
Wade,  t  Rand.  444." 

To  the  same  effect,  the  principal  case  is  cited  in 
note  to  Alston  v.  Munford.  1  Fed.  Cas.  502;  Morrow  v. 
Peyton,  8  Leigh  76:  Smith  v.  Gregory.  26  Gratt 
2B»;  Perry  v.  Campbell,  10  W.  Va.  228.  And  in 
Board  v.  Cain.  28  W.  Va.  770,  it  is  said;  'A 
fiduciary  cannot  transfer  his  mere  indebted- 
ness in  one  capacity  to  himself  in  another  ca- 
pacity, so  as  to  exonerate  his  securities  In  the  one 
and  throw  the  barden  upaa  hU  securities  in  the 
other.  To  make  the  transfer  valid,  it  must  consist 
of  something  more  than  a  naked  liability:  it  must 
be  substantial  assets,  ir  made  by  an  insolvent  fiviuci- 
ary.  (Smith  v.  Grejfory.  26  Gratt  248;  Phillips  v. 
Manning.  14  Eng.  Ch'y  R.  809,  815).  But  If  the  flduci- 
ary  is  solvent  and  able  to  pay  over  the  funds,  all 
that  is  necessary  Is  for  him.  when  he  is  ordered  to 
pay  it  over,  or  when  the  law  would  authorize  him 
to  pay  it  over  to  a  third  person  holding  the  other 
fiduciary  character,  to  make  his  election  and  mani- 
fest It  by  some  act  direction  or  admlsHion.  (Swope 
V.  Chambers.  2  Gratt  819:  Mver$  v.  Wade.  6  Band.  444: 
Broadus  v.  Rosson.  8  Leigh  12;  Morrow  v.  Peyton.  8 
Leigh  54;  Pifer*s  Estate,  15  Pa.  St.  533;  Gottsberger 


ttae  claim  of  the  distributees  and  the  sureties  in 
the  guardian's  Bond  are  bound  to  them. 

Ouardlan  and  Ward- Education  of  Ward- Application  of 
Principal  of  Estate  to.t— A  Guardian  cannot  apply 
any  part  of  the  principal  of  the  infant's  esute  u> 
his  education  or  maintenance,  without  the  previ- 
ous consent  of  the  Court  appointing-  the  GnarUian. 
according  to  the  provisions  of  ttae  26tta  section  of 
ttae  Act  concerning  Guardians. 

Same— Same— Same- Parent  ms  Ouardlan.— A  parent 
who  is  guardian  of  his  children,  is  more  bound 
than  others  to  a  strict  observance  of  this  mle: 
for  there  is  a  natural,  if  not  a  legal  obligation  on 
all  parents  to  support  their  children,  it  of  ability 
to  do  so.    By  Gbbbn.  J.  „     ^^  . 

Same-Same -DeHdt  during  First  Years  Set^Nff  by 
Surpins  In  Later  Years.—  If  the  expense  of  main- 
taining- and  educating  infant  wards,  exceeds 'their 
annual  income,  until  they  become  of  an  age  to 
render  service,  (say  fourteen,  fifteen,  or  sixteen 
years,)  and  if.  when  they  arrive  to  that  a^e.  their 
services  are  equal  to  their  support:  ttae  sorplos 
of  expenditure  during-  the  former  period,  ought  to 
l>e  set-ofiF  against  ttae  income  of  ttaeir  estates  dur- 
ing the  latter  period,  till  they  arrive  to  ttae  age  of 
twenty-one  years. 

This  wat  an  appeal  from  a  Decree  from 
the  Chancery  Court  of  Wincbeater.  The 
Complainants  were  John  Wade,  and  Han- 
nab  his  wife,  who  was  Hannah  Mjers, 
Joseph  Purcell,  and  Susan  his  wife,  who 
was  Susan  Myers,  and  Thomas  Myers,  and 
John  Myers.  They  state  in  their  Bill,  that 
Benjamin  Myers,  late  of  Loudoun,  died 
intestate,  leaving  considerable  personal  es- 
tate, and  leaving  as  his  representatives,  his 
widow.  Elizabeth  Myers,  and  eight  children, 
viz:  Elizabeth,  a  daughter  who  attained 
her  age,  and  died  intestate,  Benjamia, 
a  son  who  died  an  infant  intestate,  Thomas 
and  John,  two  of  the  Plaintiffs,  Hannah  and 
Susan,  two  other  Plaintiffs,  Isaac,  who 
lives  out  of  the  State,  and  Sarah,  now  the 
wife  of  Joseph  Hansborough :  That  Eliza- 
beth, the  widow,  admiuistered  on  the  es- 
tate, and  Israel  Janney,  and  James  Moore, 
were  her  securities:  that  in  1798,  an  ex 
parte  settlement  of  her  Administration  ac- 
count took  place,  which  is  annexed  to  the 
Bill,  and  the  Plaintiffs  say,  that  al- 
445  though  there  are  inaccuracies  in  *it 
to  their  detriment,  they  are  willing 
to  receive  their  respective  distributary 
shares  of  it,  adding  thereto  the  fMirts  of 
the  deceased  brother  and  sister,  Elizabeth 
and  Benjamin.  The  Administration  ac- 
count shows  a  balance  due  from  the  Ad- 
ministratrix of  11301.  10  95i,  which,  after 
deducting  one-third  for  the  widow's  share, 
leaves  7531.  16  10;>^,  to  be  distributed 
amongst  the  eight  children. 

The  Plaintiffs  further  showr  that  at  the 
time  of  the  settlement  they  were  infants, 
and  the  widow  then  became  their  Guardian, 
and  Joseph  I^ewis,  jr.  and  Samuel  Hough 
were  her  securities. 

They  say,  that  no  part  of  their  father's 
estate  has  been  paid  to  them  by  the  widow, 
either  as  Administratrix,  or  Guardian ;  they 
claim    their    respective    shares,  and    make 


V.  Taylor,  19  N.  Y.  150:  Pratt  ▼.  Norttaum.  5  Mason 
108)." 

See  further,  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest  & 
Gratt  6 

-Kluardlan  and  Ward  -Support  of  Ward— Appllcatloa 
of  Principal  off  Estate  to.— This  subject  is  discussed 
at  some  lensTth  in  monofirapbic  note  on  '^Ouardlan 
and  Ward"  appended  to  Barnnm  v.  Frost.  17  Gratt. 
898.  which  see. 

The  priacipal  case  is  cited  to  the  point  in  Broadni 
V.  Rosson.  3  Leisrh  35:  Garrett  v.  Carr.  I  Bob.  909: 
Harcnm  v.  Hudnall.  14 Gratt.  878:  foot-note  to  Rinker 
V.  Streit,  33  Gratt  M3:  Brown  v.  Grant  89  W.  Va. 
118,  11  S.  E.  Rep.  900. 
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the  widow,  in  botli  characters,  and  the 
two  seta  of  sureties,  and  the  two  snrviyinfi: 
children,  Sarah  and  Isaac,  parties  to  their 
Bill. 

The  widow  answered,  relying  on  the  set- 
tlement of  her  Administration  account,  and 
admits  that  she  then  became  the  Guardian, 
and  gave  the  bond  and  security  mentioned 
in  the  Bill.  She  denies,  that  she  owes  a 
penny  to  either  of  the  Plaintiffs,  and  avers 
that  she  laid  out  on  them,  for  their  sup- 
port, dress,  education,  and  genteel  living, 
a  great  deal  more  than  their  respective 
shares  of  their  father's  estate  amounted  to: 
thus,  she  furnished  to  Hannah  board, 
clothing,  and  tuition,  from  Sept.  1795, 
when  her  father  died,  to  May,  1804,  which 
was  worth  at  least  $100  per  annum :  and 
board  and  clothing  from  1804,  to  1809,  when 
she  married,  which  were  worth,  after  mak- 
ing her  a  liberal  allowance  for  her  services, 
at  least  $60  a  year,  and  on  her  marriage, 
supplied  her  with  furniture  worth  $50, 
malcing  an  aggregate  of  $1,216  66,  which 
she  claims  with  interest :  in  the  same  way, 
she  charges  to  Susan  $1,159  50,  with  inter- 
est from  1808,  when  she  married:  to 
Thomas  $1,000,  for  ten  years  board,  cloth- 
ing, and  tuition,  with  interest  from  1805, 
when  he  left  her.  at  the  age  of  seventeen : 

and  to  John  $960  with  interest. 
446  *As  to  the  Plaintiffs'  share   of    the 

deceased  children,  Benjamin  and 
Elizabeth,  the  whole  of  their  shares  were 
laid  out  on  them ;  and  that  at  Elizabeth's 
death,  certain  monies  were  left  in  the 
hands  of  Mr.  S.  Carr,  which  the  Plaintiffs 
themselves  agreed  might  be  put  out  on  in- 
terest for  the  support  of  the  Defendant;  if 
the  Plaintiffs  thought  themselves  entitled 
to  it,  they  would  have  claimed  it  at  that 
time. 

The  Defendant  described,  in  feeling 
terms,  her  present  impoverished  and 
afflicted  condition,  and  the  ingratitude  of 
her  four  children,  who,  in  return  for  her 
kindness,  and  the  sacrifices  she  had  made 
to  promote  their  welfare  and  happiness, 
were  now  endeavoring  to  bring  her  grey 
hairs  with  sorrow  to  the  grave. 

The  Defendants  Janney  and  Moore,  the 
sureties  in  the  Administration  Bond,  de- 
murred to  the  Bill,  but  on  that  being  over- 
ruled by  the  Court,  Moore  answered, 
relying  on  their  being  released  when  on 
the  settlement,  the  widow  was  appointed 
Guardian,  and  gave  security,  as  such. 

The  Defendants  Lewis  and  Hough,  the 
sureties  in  the  Guardian's  Bond,  in  their 
Answers,  relied  on  the  fact,  that  the  widow 
had  brought  up  her  children  in  a  genteel 
manner,  and  had  in  so  doing,  necessarily  ex- 
pended greatly  more  than  their  respective 
distributive  shares  of  their  father's  estate. 

The  accounts  between  the  parties  were 
referred  to  Commissioners  several  limes. 
They  were  stated  in  both  ways.  In  the 
account  in  which  the  widow  was  credited 
by  the  education,  clothing,  and  board  of 
the  children,  these  latter  were  brought 
largely  in  debt:  but,  in  the  account  in 
which  these  credits  were  not  allowed,  the 
widow,  as  Guardian,  was  brought  consid- 
erably in  debt. 

The  Chancellor  dismissed  the  Bill  as  to 
the  Defendants  Janney  and  Moore,  the  se- 


curities in  the  Administration  Bond,  but 
disallowing  the  claim  of  the  Guardian  to 
expend  any  part  of  the  principal  of  her 
Wards'  estate  towards  their  education, 
clothing  and  maintenance,  decreed  that 
the  Guaidian  and  her  securities,  Lewis  and 
Hough,  should  pay  to  the  Plaintiffs  the 
sum  reported  to  be  due  to  them,  with 

447  interest  *to  the  daughters,  from  the 
time  they  arrived  to  the  age  of  eigh- 
teen years,  and  to  the  sons  from  the  time 
they  arrived  to  the  age  of  twenty-one  years. 
Adopting  this  rule,  he  decreed  to  Purcell 
and  wife,  $375  26,  with  Interest  from  8th 
December,  1802;  to  Wade  and  Wife,  S379  76, 
with  interest  from  18th  May,  1804;  to 
Thomas  Myers,  $403  76,  with  interest  from 
15th  April,  1809;  and  to  John  Myers,  $403  76, 
with  interest  from  27th  March,  1811. 
From  which  Decree,  the  Guardian  and  her 
securities  appealed. 

Wickham,  Briggs  and  Stanard,  for  the 
Appellants. 

Leigh,  for  the  Appellees. 

May  15.  The  Judges  delivered  their 
opinions.* 

JUDGE  GREEN. 

The  Chancellor  properly  held  in  this  case, 
that  the  sureties  for  the  Guardianship,  and 
not  those  for  the  Administration,  were  re- 
sponsible. Mrs.  Myers'  admission,  in  her 
Answer,  that  upon  qualifying  as  Guardian, 
she  received  the  estates  of  the  infants  into 
her  hands,  though  not  conclusive,  is  prima 
facie  evidence  against  her  sureties,  and  is 
not  contradicted.  She  was  not  Guardian 
for  John,  and  consequently,  her  sureties 
are  not  responsible  for  his  share  of  his 
father's  estate  in  her  handp,  and  as  to  this 
part  of  the  subject,  the  Bill  should  have 
t>een  dismissed ;  but,  if  there  were  no  other 
objection  to  the  Decree,  it  should  not  here- 
versed  on  that  account,  since  nothing  is 
decreed  to  him. 

A  Guardian  cannot,  under  any  circum- 
stances, justify  the  application  of  any  part 
of  the  principal  of  an  infant's  estate  to  his 
education  or  maintenance,  without  the  pre- 
vious sanction  of  the   proper    Court. 

448  This  is  the  spirit  of  our  ^'Statute,  and 
indeed    its  express  letter.    If  there  is 

any  difference  in  this  respect,  between  a 
stranger  and  a  parent  acting  as  Guardian, 
the  rule  should  be  enforced  with  more  rigor 
against  the  latter  than  the  former;  for 
there  is  a  natural,  if  not  a  legal  obligation, 
,on  all  parents  to  support  their  children,  if 
of  ability  to  do  so.  The  case  of  Johnson 
and  Wife  v.  Holiday,  in  this  Court,  not 
reported,  is  a  very  strong  case  to  this  point. 
Although  after  the  children  grew  up,  their 
services  appear  to  have  been  equal  to  their 
support,  yet  the  expense  of  maintaining 
and  educating  them  up  to  that  time,  far 
exceeded  the  annual  income  of  their  es- 
tates. And,  I  think  the  surplus  of  ex- 
penditure during  that  period,  ought  to  be 
set-off  against  the  income  of  their  estates 
after  their  services  were  equivalent  to  their 
support,  until  they  came  to  the  age  of 
twenty-one  years.  Our  Statute  allows  the 
excess  of  expenditure  in  one  year,  to  be 
set-off  against    the    income    of    the    next. 


^Absent,  Judges  Cabbll and  Carb,  tbe  latter  of 
wbom  had  rendered  the  Decree  of  the  Court  below, 
and  therefore  did  not  sit  in  the  case. 
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This  rule  has  been  applied  by  the  Decree 
to  the  two  Bons  who  are  Plaintiffs,  but  not 
to  the  daughters  who  are  Plaintiffs,  al- 
though there  were  much  stronger  reasons 
for  applying  it  to  the  latter  than  to  the 
former,  they  having  lived  with  their 
mother  until  their  ages  of  twenty-three, 
whilst  the  sons  left  her  at  their  acres  of 
seventeen.  The  Administrator  of  Eliza- 
beth is  a  party  in  another  character,  and 
as  he  will  be  barred  by  the  Decree  from 
claiming  hereafter  as  Administrator,  there 
is  no  occasion  to  have  him  made  a  party 
in  form  in  that  character.  Nor  is  it  neces- 
sary that  there  should  be  an  Administra- 
tion on  the  estate  of  Benjamin,  or  that  any 
security  should  be  demanded  of  the  Plain- 
tiffs, for  refunding  in  any  event  what  they 
receive  on  account  of  his  share  of  the  es- 
tate, since  he  died  an  infant,  and  an  ap- 
prentice, and  could  owe  no  debts.  The 
Decree  should  be  reversed. 

JUDGE  COALTER. 

The  intestate,  Benjamin  Myers,  died  in 
1795,  leaving  a  widow  and  eight  children ; 
the  eldest  child  about  seventeen 
449  *years  of  age,  and  the  youngest  abou^ 
three.  In  September,  1795,  his 
widow  took  administration,  and  gave  bond 
and  security. 

At  some  period  or  other,  but  when  does 
not  appear,  she  settled  her  Administration 
and  counts;  the  latest  date  in  which  ac- 
count is  in  July  1798. 

In  April,  1799,  she  became  Guardian  of 
seven  of  the  children,  the  eldest  son,  Isaac, 
having  attained  his  age  of  twenty-one 
about  that  time.  The  next  eldest  child, 
Elizabeth,  was  then  about  nineteen  years  of 
age,  and  the  next  one  to  her,  Benjamin, 
about  sixteen  or  seventeen.  It  is  stated  in 
the  Bill,  and  not  denied,  that  Elizabeth  at- 
tained her  age  and  died,  and  that  Benja- 
min died  under  age.  Susannah,  now  the 
wife  of  Joseph  Purcell,  was  about  eleven 
years  of  age  when  her  father  died,  and 
about  fifteen  when  her  mother  became 
Guatdian.  Hannah,  now  the  wife  of  John 
Wade,  was  about  nine  years  old  at  the 
death  of  her  father,  and  about  thirteen 
when  her  mother  undertook  as  her  Guard- 
ian. Thomas  was  about  seven  at  the  death 
of  his  father,  and  about  eleven  when  she 
became  Guardian.  John  was  about  five 
when  his  father  died,  and  about  nine  when 
his  mother  became  Guardian,  and  Sarah, 
now  the  wife  of  Joseph  Hansborough,  was 
about  three  at  the  death  of  her  father,  and 
about  seven  when  her  mother  became 
Guardian. 

The  dividend  of  the  estate  coming  to 
each  child,  was  about  three  hundred  and 
fourteen  dollars. 

Joseph  Purcell  took  administration  on 
the  estate  of  Elizabeth,  and  gave  bond  in 
December,  1812;  she  was  born  in  1780,  so 
that  she  was  probably  about  thirty-two 
years  of  age  when  she  died.  It  is  not  al- 
leged in  the  answer  that  she  had  received 
her  share  of  the  estate;  the  allegation  be- 
ing, that  all  had  been  expended  in  main- 
taining and  educating.  It  seems,  however, 
that  she  asserted  no  claim  during  her  life 
against  her  mother.  On  the  contrary,  it 
is  in  proof,  that  when  on  her  death-bed,  she 
said  she  had  some  money  out  in  the  hands 


of  S.  Carr,  of  which,  she  intended  the 

450  'landlord  of  the  hon^e  then  leased  by 
her  mother  should  be  paid   bis   rent, 

and  after  payment  of  her  debts,  she  intended 
the  residue  for  her  mother.  She  made  no 
Will  though,  and  Carr  paid  the  money, 
about  S270,  after  payment  of  debts,  to 
Purcell,  as  her  Administrator,  about  which 
time  Joseph  Purcell,  Thomas  Myers,  and 
Sarah,  now  Mrs.  Hansborough,  stated  that 
Purcell  and  Wade  talked  of  claiming  the 
estate  of  Elizabeth.  Bnt  Thomas  and 
Sarah  proposed  to  give  it  up  to  their 
mother,  if  Purcell  and  Wade  would  agree 
to  it;  but  they  said,  as  they  had  got  noth- 
ing, or  expected  nothing  from  the  estate  of 
Beniamin  Myers,  they  considered  it  bnt 
right  to  receive  what  was  coming  from 
Elizabeth's  estate. 

It  seems  that  Myers,  the  mother,  kept 
the  family  together,  raised  and  educated 
them  reputably:  that  she  was  indnstriona 
and  careful,  keeping  a  tavern  and  tK>aTd- 
ing-house,  devoted  herself  to  her  children, 
and  but  for  the  misfortune  of  losing  her 
house  by  fire,  would  probably  have  been 
now  solvent,  and  able  to  give  them  some- 
thing. From  age  and  misfortune,  how- 
ever, she  ultimately  became  paralytic  and 
insolvent;  after  which,  to  wit,  in  1815, 
this  suit  is  instituted  by  Purcell  and  wife. 
Wade  and  wife,  and  Thomas  and  John, 
against  the  widow  and  her  securities,  as 
Administratrix  and  Guardian,  claiming  in 
settlement  of  the  Administration  and 
Guardian's  accounts,  or  rather,  of  the 
latter  as  they  are  willing  to  abide  by 
the  settlement  that  had  been  made  of 
the  Administration  account,  stating  her 
insolvency,  and  claiming  to  have  from 
the  securities,  their  shares  of  the  estate, 
and  of  the  portions  of  Elizabeth  and 
Benjamin,  Decreed  to  them.  Isaac  Myers, 
the  eldest  son,  had  removed  from  the 
State.  He  is  made  a  Defendant,  but 
is  not  regularly  before  the  Court.  He 
was  about  thirty-seven  years  of  age  thongh, 
when  the  suit  was  brought,  and  has  never 
made  any  claim.  Sarah,  the  wife  of 
Hansborough,  was  about  twenty-three 
years  old  when  the  suit  was  brought ;  she 
would  not  join  in  it,  and  in  the  Answer  of 
herself  and    husband,  they    disclaim 

451  any  interest  in   it.     'Susannah   mar- 
ried   Purcell    at    about    twenty-fonr 

years  of  age,  having  resided  with  her 
mother  until  that  time,  and  was  about 
thirty-one  years  of  age  when  the  suit  was 
instituted.  Hannah  married  Wade  at 
about  the  age  of  twenty-three,  having  also 
resided  with  her  mother,  and  was  about 
twenty-nine  years  of  age  when  the  suit 
was  brought.  Thomas  was  about  twenty- 
seven  years  old  when  the  suit  was  brought, 
and  John  about  twenty-five.  When  the 
widow  became  Administratrix,  many  of 
the  children  were  of  tender  years,  three  of 
them  females,  one  of  fifteen,  one  of  eleven, 
and  one  of  nine.  They  were  kept  together, 
and  of  course  supported  by  their  mother, 
until  she  became  Guardian,  a  space  of 
about  four  years.  Their  interest  in  the 
estate  would  not  yield  more  than  about  $19 
per  annum,  a  sum  entirely  inadequate  to 
their  support  and  education.  Had  the 
widowed  mother  possessed  an   estate    snffi- 
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cient  for  their  maintenance  and  education, 
although  I  am  not  prepared  to  say  that  she 
would  have  been  bound  to  expend  it  in  that 
way,  yet  had  she  thought  proper  to  do  so, 
it  would  have  been  a  voluntary  donation, 
in  no  wise  a  bar  to  their  future  claim  to 
their  own  estate.  This  though,  was  not 
her  condition,  and  the  only  alternative 
was,  by  an  industrious  and  frugal  applica- 
tion of  the  whole  fund  to  their  general  sup- 
port, and  the  education  of  the  young,  to 
keep  the  family  together;  or,  to  throw  them 
on  the  parish,  and  have  them  hired  out  by 
the  Overseers  of  the  Poor.  In  obedience  to 
the  promptings  of  the  maternal  bosom,  or, 
as  she  says  in  her  Answer,  to  the  request 
of  her  husband,  she  pursued  the  former 
course.  She  administered  the  estate,  and 
settled  up  the  accounts  in  the  course  of  the 
first  four  years,  and  then  became  Guard- 
ian, without  having  received  any  allow- 
ance in  the  account  so  settled,  for  her 
expenditures  on  the  family,  although  two  of 
the  female  children  had  then  only  arrived 
at  an  age  barely  fit  to  be  bound  out,  a  third 
being  only  about  seven,  and  her  son  John 
about  nine,  both  of  course  without  educa- 
tion, and  entirely  unfit,  to  leave  the  mater- 
nal home,  if  that  could  possibly  be 
452  avoided.  ^She  then  became  Guard- 
ian; and  in  strict  Law,  ought  to 
have  reported  the  condition  of  her  children 
to  the  Court,  and  had  them  all  bound  out 
by  the  Overseers  of  the  Poor,  except  Isaac, 
who  had  just  attained  his  age  of  twenty-one 
years.  Her  eldest  daughter,  Elizabeth, 
was  then  about  nineteen.  She  continued 
to  enjoy  the  protection  of  the  maternal 
roof,  until  her  death,  at  the  age  of  about 
thirty-two  years.  She  might,  when  she 
came  of  age,  have  received  her  portion, 
had  heir  mother  been  able,  as  probably  she 
then  was,  to  pay  it,  and  sought  her  fortune 
elsewhere.  It  was  inadequate  though,  to 
her  support,  and  she  must  have  hired  her- 
self out  for  that  purpose.  She  elected  to 
remain  with  her  mother,  and  doubtless  to 
apply  much  of  her  labor  to  her  own  earn- 
ings, and  to  acquire  some  little  property, 
leaving  it  to  her  mother  to  expend  her  lit- 
tle portion  of  the  common  stock,  to  keep 
her  little  sisters  and  brothers  at  school, 
until  the  latter  were  fit  to  be  bound  out, 
and  to  keep  the  former  from  the  possible 
pollution  of  common  servitude  until  they 
arrived  at  age,  and  were  finally  married. 
This  she  must  have  seen  and  known  was 
the  manner  in  which  her  portion  of  the  es- 
tate was  used,  and  this  she  approved  of. 
She  never  made  any  claim  on  her  mother 
therefor,  but  the  reverse.  She  wished  her 
even  to  get  the  profits  of  her  own  earnings. 
She  could  make,  and  had  a  right  to  make, 
a  proper  estimate  of  her  own  security,  ease 
and  comfort,  in  her  mother's  house,  in  the 
society  of  those  dear  to  her,  and  she  did 
make  that  proper  estimate.  She  had  the 
care  and  watchfulness  of  a  mother  during 
her  whole  life,  and  during  her  Jast  illness; 
whether  that  was  long  or  short,  does  not 
appear,  but  she  was  grateful  for  it,  and  I 
think  we  are  bound  to  believe,  that  had 
she  survived  until  this  suit  was  brought, 
she  never  would  have  joined  in  it,  to  dis- 
turb the  last  days  of  that  afflicted  mother. 
She  would  have  been  at  that   time   thirty- 


five  years  of  age,    fourteen    years   beyond 

her  minority.     Her  Administrator,  if  he  ia 

to  be   considered   before   the   Court,  never 

made    any   claim  on  this  score,  until 

453  three  years  after  *her  death.  I  think 
she  has  made  a  good  and  wise  dis- 
tribution of  her  portion  of  the  estate, 
which  neither  she,  if  she  was  alive,  nor 
any  person  claiming  under  her,  ought  to  be 
permitted  to  disturb.  The  other  daughters 
too,  had  the  protection  and  tender  care  of  a 
mother,  the  decent  apparel  and  upraising  in 
a  reputable  boarding-house,  and  continued 
to  enjoy  these  advantages  until  they  were 
settled  in  lifp,  several  years  after  they 
were  of  full  age,  without  complaint  or  de- 
mand. When  they  attained  their  age,  had 
they  asked  for  that  pittance,  which  had 
thus  been  expended  on  them,  they  might 
possibly  have  received  it,  and  gone  to  some 
kind  of  service  elsewhere.  This  they 
wisely  forebore  to  do;  and  not  until  ten 
years  thereafter  in  the  one  case,  and  eight 
in  the  other,  is  this  claim  made  by  their 
husbands,  of  a  mother  borne  down  by  the 
visitations  of  Providence,  when,  as  sne 
says  in  her  Answer,  they  may  suppose  her 
incapable  of  defending  herself. 

Surely,  it  seems  to  me,  they  had  a  right 
to  sanction  these  proceedings  in  their 
mother  towards  them,  evidently  so  bene- 
ficial to  them.  This,  they  and  their  hus- 
bands have  done,  as  it  seems  to  me,  not 
only  by  their  long  silence  and  acquiescence, 
but  by  their  express  declarations,  except 
in  the  case  of  John,  who  does  not  seem  to 
have  been  present  on  the  consultation, 
whether  their  mother  should  have  Eliza- 
beth's property,  agreeably  to  her  dying 
wish.  Thomas  was  about  twenty-four 
years  of  age  when  he  made  these  declara- 
tions. He  and  John  were  probably  bound 
out  at  their  age  of  seventeen,  but  John 
was  quite  young  when  his  father  died,  and 
for  a  long  time  not  in  a  condition  to  be 
bound  out.  But,  even  he  acquiesces  for 
four  years  after  he  came  of  age.  They  alt 
knew  the  meritorious  exertions  of  their 
mother  in  their  favor,  and  that  there  was 
no  possible  way  of  keeping  the  family  to- 
gether, and  raising  them  in  the  credit  in 
which  they  were  raised,  except  the  one 
adopted :  and  no  doubt  these  considerations 
operated  on  their  consciences  to  produce 
the  acquiescence  and  abandonment  of  their 
claim,  at  least  so  long  as  their  mother  was 
in  health  and  in  some  degree  of  pros- 
perity. 

454  ^Although,  therefore,  I  approve  of 
the  Law  as,  in  general,  an  excellent 

provision  in  the  case  of  infants  not  having 
estate  sufficient  to  support  them ;  yet,  as 
the  estate  was  not  wasted,  but  probably 
applied  as  their  father  intended,  I  can  see 
nothing  in  that  Law  to  prevent  those  in- 
terested, when  they  come  of  age,  to  ap- 
prove and  sanction  a  departure  from  it, 
which  must  have  tended,  as  in  this  case  it 
seems  to  me  it  did,  especially  in  the  case 
of  the  females,  so  much  to  the  general  ad- 
vantage of  the  whole  family.  This,  too, 
is  the  view  very  properly  taken  of  it  by 
the  youngest  daughter.  On  these  grounds, 
I  think,  the  Bill  ought  to  have  been  dis- 
missed. But,  there  can  be  no  pretext,  as 
it  seems  to  me,  to  give   them  the  share  of 


749 


6  RAND. 


ViXQIHIA  RgFOETSf  AwOTATKD. 


466^467 


Blizabeth,  or  to  charge  interest  in  the  case 
of  the  danghtera,  from  their  age  of  eigh- 
teen, instead  of  twentj-one.  The  interest 
of  their  estate,  until  that  age,  had  thej 
then  saed  for  it,  would  surely  haTe  been 
allowed  for  their  maintenance  and  educa- 
tion. If  the  Bill  is  not  to  be  dismissed, 
the  Account  and  Decree  ought  to  be  re- 
formed in  these  particulars.  It  is  not  a 
case  in  which  the  Court  ought  to  go  to 
one  cent  bejond  what  the  Law  imperiously 
demanded.  Had  the  suit  been  brought  in 
due  time,  these  securities  might  have  had 
some  indemnity  from  the  estate  of  the 
mother.  It  is  delayed  until  that  fails,  and 
that  the  Appellees  are  entitled  to  no  more 
than  sheer  Law. 

The  PRESIDENT. 

If  the  application  for  relief  was  to  the 
equity  of  the  Court,  I  should  not  incline  to 
afford  it  upon  the  facts  in  this  case,  but 
the  Plaintiffs  rely  on  their  legal  rights, 
which  they  have  never  relinquished,  and 
come  into  the  Court  of  Chancery,  because, 
in  the  state  of  the  parties,  the  whole  con- 
troversy could  not  be  settled  in  a  Court  of 
Law,  and  for  the  settlement  of  the  accounts 
of  the  Defendant,  Elizabeth  Myers,  both 
as  Administratrix  and  Guardian.  As  to 
the  former,  there  is  now  no  controversy, 
it  having  been  admitted  by  the  parties  to 
have  been  correctly  settled.  As  to 
455  *the  latter,  her  account  as  Guardian, 
she  admits,  in  her  Answer,  that 
when  she  qnalificM]  as  such,  she  received 
the  estate  into  her  hands  in  that  capacity, 
but  she  insists,  that  the  Plaintiffs  have 
no  claim  against  her,  as  the  whole  of  it 
was  expended  on  their  maintenance,  and 
some  small  advancements.  For  the  latter, 
she  has  credit.  By  the  26th  section  of  the 
Act  concerning  Guardians,  her  defence  as 
to  the  former  is  forbidden.  Under  that 
section,  whatever  might  be  her  motives, 
she  could  expend  no  part  of  the  principal 
of  the  estate  on  the  maintenance  of  her 
Wards,  without  the  approbation  of  the 
Court.  Such  a  defence  could  not  be  made 
at  Law,  and  to  allow  it  in  a  Court  of 
Equity,  would  be  to  repeal  the  Statute. 
Beyond  the  interest  upon  the  principal  es- 
tate, she  was  not  at  liberty  to  go.  The 
Decree  was  therefore  correct  in  disallowing 
any  credit  for  the  principal  so  expended ; 
but,  as  she  might  expend  the  interest  on 
the  maintenance  of  her  Wards,  it  is  errone- 
ous is  not  allowing  her  a  credit  to  that 
amount,  until  her  Wards  respectively  at- 
tained the  age  of  twenty-one  years.  It  is, 
therefore,  to  be  reversed,  and  the  Decree 
agreed  upon  by  a  majority  of  the  Court  en- 
tered. 

Decree  of  the  Court. 

The  Court  is  of  opinion,  that  the  said 
Decree  is  correct  in  disallowing  any  credit 
for  the  principal  expended  by  the  Appel- 
lant, Elizabeth  Myers,  in  the  maintenance 
of  her  Wards ;  but  the  same  is  erroneous  in 
charging  her  with  any  interest  before  her 
Wards  attained  the  age  of  twenty-one 
years ;  therefore,  it  is  Decreed  and  Ordered, 
that  the  said  Decree  be  reversed  and  an- 
nulled, and  that  the  Appellees  do  pay  unto 
the  Appellants,  their  costs  by  them  ex 
pended  in  the  prosecution  of  their  Appeal 
aforesaid,  here.     And  this  Court   proceed 


ing  to  pronounce  soch  Decree  as  the  said 
Chancery  Court  ought  to  have  pronounced, 
it  is  further  Decreed  and  Ordered,  that  the 
Appellant,     Elizabeth     Myers,    who   waa 

Guardian  of  the  Appellees,  Hannah 
456      Wade,  *Susan  Purcell,  Thomas  Myers 

and  John  Myers,  and  the  Appellants, 
Lewis  and  Hough,  her  securities,  do  pay 
unto  the  Appellee,  John  Wade,  in  right  of 
his  wife  Hannah,  the  sum  of  three  hundred 
and  seventy-nine  dollars  and  seventy-six 
and  a  half  cents,  with  interest  thereon  at 
the  rate  of  six  per  centum  per  annum, 
from  the  eighteenth  day  of  May,  eighteen 
hundred  and  seven,  (when  she  arrived  at 
the  age  of  twenty -one  years,)  till  paid;  to 
the  Appellee,  Joseph  Purcell,  in  right  of 
his  wife,  Susan,  the  sum  of  three  hundred 
and  seventy-five  dollars,  and  twenty-six 
and  a  half  cents,  with  like  interest  thereon 
from  the  eighth  day  of  December,  eighteen 
hundred  and  five,  (when  she  arrived  at  the 
age  of  twenty-one  years, )  till  paid ;  to  the 
Appellee,  Thomas  Myers,  the  sum  of  fonr 
hundred  and  three  dollars  and  seventy-six 
and  a  half  cents,  with  liice  interest  thereon 
from  the  fifteenth  day  of  April,  eighteen 
hundred  and  nine,  (when  he  arrived  at  the 
age  of  twenty-one  years,)  till  paid;  to  the 
Appellee,  John  Myers,  the  sum  of  fonr 
hundred  and  three  dollars  and  seventy-six 
and  a  half  cents,  with  like  interest  thereon 
from  the  twenty-seventh  day  of  March, 
eighteen  hundred  and  eleven,  (when  he 
arrived  at  the  age  of  twenty-one  years.) 
till  paid :  And  also,  that  the  Appellants  do 
pay  unto  the  Appellees,  their  costs  by 
them  in  the  said  Chancery  Court  expended. 
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Trover*— Action  of— Wslver  of  Trespass.- if  a  plain- 
tiff hring  Trover  or  Detlnae,  to  recover  a  borse. 
and  Trespass,  for  taking  the  same  horse,  a  Jnde- 
mentforthe  Defeodaatia  the  Action  of  Trover 
or  Detinue,  is  a  rood  bar  to  the  Action  of  Tret- 
pass;  for,  by  brlDfiring'  Trover  or  Detinue,  be 
waives  tbe  Trespass. 

Sane— Trespsw— Dsfliaffes  Recoverable  la  Bach.— In 
Trespass,  be  mlfirbt  have  recovered  damacreft.  not 
only  for  tbe  force  and  violence,  but  for  tbe  valne 
of  tbe  borse;  but  bavin?  elected  to  soe  for  tbe 
borse  only,  or  its  valne,  be  is  bonnd  by  bis  elec- 
tion. 

Pleading  and  Practice-One  Cause  of  Actloo— Two  Salts 
—Case  at  Bar.t— a  Plaintiff  cannot  be  allowed  to 
sever  one  canse  of  action,  and  carve  two  salts  oot 
of  it;  tberefore.  If  tbe  Trespass  consists  In  tbe 
Defendant's  stopplnir  tbe  Plaintiff's  waffffonand 
team,  and  taking-  by  force  from  tbe  team  a  borse 
claimed  by  tbe  Defendant,  tbe  PlainUflf  mifftatln 
Trespass  recover  damages  for  tbe  Injury  in  slop- 
ping- bis  team,  delaying-  blm  &c.,  as  well  as  tbe 
valne  of  tbe  borse  taken:  bat.  If  be  elects  to  bring 
Trover  for  tbe  borse  taken,  be  cannot  malnuia 
Trespass  for  stopping-  tbe  team  Ac.  for  It  was  one 

Trespass^- Declaration— AlleffatioBs.— A    Declaration 


♦Trover.— See  monograpbtc  note  on  •*Troverand 
Conversion'*  appended  to  Eastern  Lunatic  Asylom 
V.  Garrett,  27  Oratt  1«. 

tPleadlns  and  Practice— Judfnent  for  Part  of  En- 
tire Cause  of  Action— Effect— It  Is  a  general  rale  tbat 
a  judgment  In  an  action  for  any  part  of  an  entire 
canse  of  action  is  a  bar  to  anotber  action  founded 
on  any  otber  partof  tbe  same  entire  cause  of  ac- 
tion. Zetelle  v.  Myers.  19  Gratt  71,  citing-  tbe  prin- 
cipal case  as  Its  autborlty. 

Tbe  principal  case  Is  also  cited  In  Wilson  v.  Bank 
of  Mt.  Pleasant,  6  Letg-n  676:  Sanffster  t.  Com-,  17 
Gratt  188. 

tTrespass.— See  g-enerally.  monog-rapblc  »oU  oa 
''Trespass"  appended  to  Quarles  v.  LAcy,  4  Mnnf. 
251. 
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in  Trespass,  which  does  not  allege  that  the  plaintiff 
has  property  in  the  thinff  taken,  is  bad  on  demur- 

SaflM— Case  at  Bar.— If  a  Declaration  in  Trespass 
charg-es  the  Defendant  with  taking-  a  horse  from 
the  Plain  tiff's  possession,  bnt  not  bis  property,  and 
with  stopping- bis  wag-g-on  and  team,  the  residue 
of  the  horses  beinff  the  Plaintiff's  property,  a  plea, 
which  avers  that  this  horse  was  geared  with  the 
others,  that  the  Plaintiff's  waggoner  (the  Plain- 

I  tiff  not  beinir  present)  endeavoured  to  carry  off 
the  Defendant's  said  horse,  by  driving  his  team 
violently,  and  that  the  Defendant  stopped  the 
team  to  retake  his  horse,  using  no  more  force 
than  was  necessary  for  that  purpose,  is  a  srood 
plea,  the  Defendant  being-  justifiable  in  thus  stop- 

.  ping  the  team  for  that  purpose. 

The  statement  of  the  case,  aa  exhibited 
by  the  Record,  is  so  fnlly  set  forth  by  the 
Jndge  who  delivered  the  opinion  of  the 
Coart,  that  it  is  tinnecesaary  to  present  it 
here. 

The  case  was  arg^ued  by  Stanard  for  the 
Appellant.  There  was  no  Counsel  for  the 
Appellee. 

May  28.     JUDGE  CO  ALTER. » 

This  is  an  action  of  Trespass,  instituted 
by  James  Long,  against  Isaac  Hite,  in  the 
Superior     Court    of    Law    for    Frederick 

County,  on  the  31st  July,  1818. 
458  *The  first  Declaration  filed  in  the 
cause  (at  October  Rules,  1818,)  is  for 
this:  that  the  said  Hite,  with  force  and 
arms,  stopped,  in  the  highway,  a  waggon 
and  team  belonging  to  the  Plaintiff,  and 
then  in  his  possession,  and  took  there-from 
one  of  the  horses  belonging  to  the  team 
of  the  Plaintiff,  in  possession  of  the  Plain- 
tiff, and  the  property  of  the  Plaintiff,  of 
the  value  of  $200,  and  converted  him  to  his 
own  use,  and  other  wrongs,  &c.  to  the 
Plaintiff  did,  against  the  peace  of  the 
Commonwealth. 

At  May  Term,  1819,  the  office  Judgment 
was  set  aside,  and  the  Defendant  pleaded 
not  guilty,  and  issue  was  taken  thereon, 
and  leave  was  given  him  to  file  additional 
pleas,  and  the  cause  was  continued. 

The  Record  then  proceeds  to  state,  that 
the  Defendant  filed  the  following  pleas,  to 
wit:  First,  that  the  horse  in  the  Declara- 
tion alleged  to  have  t>een  taken  from  the 
team  of  the  Plaintiff,  was  the  property  of 
the  Defendant,  wherefore  he  took  him 
peaceably,  and  without  force  from  the  said 
team,  which  is  the  same  trespass  in  the 
Declaration  supposed,  and  traverses  that 
he  committed  any  other  trespass,  or  used 
any  force  in  taking  the  horse.  Secondly, 
that  on  the  day,  &c.,  a  waggoner,  whose 
name  then  was,  and  yet  is  unknown  to  the 
Defendant,  was  then  and  there  driving  the 
supposed  waggon  of  the  Plaintiff,  and  had 
the  horse  in  the  Declaration  mentioned, 
of  the  property  of  the  Defendant,  with- 
out his  consent,  and  against  his  will, 
geared  and  harnessed  to  the  waggon,  and 
driving  him  therein,  whereupon  the  De- 
fendant demanded  the  horse,  he  the  De- 
fendant having  the  Hght  of  property,  and 
the  right  of  possession,  which  was  refused, 
and  the  waggoner  forcibly  and  with  great 
speed,  drove  the  said  waggon,  in  order  to 
prevent  the  Defendant  from  re-taking  the 
said  horse,  and  to  prevent  his  being  car- 
ried off,  and  to  re-gain  his  horse,  the  De- 
fendant gently  laid  his  hands  upon  the 
horses  in  the  waggon,  and  peaceably  took 


•Absent.  Judos  Obssm. 


the  said  horse,  being  his  own  property,  Ac. 

Then  follows  this  plea :  And  the  said  De- 
fendant, to  the  original  Declaration  in 
this  cause,  and  for  plea  since  the 
459  *last  continuance,  says,  that  hereto- 
fore, to  wit,  on  the  31st  July,  1818, 
the  Plaintiff  sued  out  his  Capias  in  Trover 
for  a  certain  horse,  against  the  Defendant 
in  the  Superior  Court,  ftc,  wherein  it  was  so 
proceeded,  that  at  the  last  Term,  &c.,  there 
was  a  Judgment  for  the  Defendant,  and 
that  the  horse  in  the  said  action  of  T  over 
claimed,  and  the  horse  in  the  said  original 
Declaration,  are  one  and  the  same,  and  not 
different,  &c.  To  this  plea  the  Plaintiff 
demurred,  alleging  for  cause,  that  the 
action  of  Trover  was  different  for  the  sub- 
ject matter  of  this  suit:  there  the  Plain- 
tiff sought  to  recover  the  value  of  the 
horse;  in  this  suit  he  seeks  to  recover 
damages  for  a  trespass. 

All  this  seems  to  have  been  done  at  the 
May  Term,  1819.  The  other  pleas  (except 
that  of  not  guilty, )  seem  to  have  stood 
without  issue,  either  in  fact,  or  law,  being 
taken  on  them. 

At  May  Term,  1820,  the  cause  came  on, 
upon  the  demurrer  to  the  Plea,and  Judgment 
on  it  was  given  for  the  Plaintiff.  Where- 
upon, the  Plaintiff  moved  the  Court  for 
leave  to  amend  his  Declaration,  by  adding  a 
new  count.  This  was  objected  to  by  the 
Defendant,  because  if  the  Declaration  was 
defective.  Judgment  on  the  demurrer  ought 
to  be  against  the  Plaintiff,  and  if  not  de- 
fective, leave  to  amend  ought  not  to  be 
given,  as  he  had  no  right  to  make  out  a 
new  case:  also,  because  the  Defendant  did 
not  ask  leave  to  amend  his  plea,  and  be- 
cause a  Judgment  stood  against  him  on 
one  plea,  and  there  was  an  issue  made  up 
on  another  plea  to  the  Declaration  in  its 
original  form.  But  the  Court  permitted 
the  Plaintiff  to  amend,  because  the  amend- 
ment sought  by  the  Plaintiff  was  not  to 
make  out  a  new  case;  not  because  the 
present  Declaration  was  defective  in  point 
of  Law,  but  because  the  Plaintiff  wished  to 
state  the  same  cause  of  action  more  fully, 
distinctly,  and  at  large,  to  enable  the  Jury 
more  clearly,  and  correctly  to  understand 
the  nature  of  the  injury  complained  of. 
The  amended  Declaration  was  then  filed. 

It  is  a  complete  Declaration,  though  pos- 
sibly is  only  to  be  considered  a  sec- 
ond count  to  the  first  Declaration,  as 
460  *neither  that  Declaration,  nor  the 
pleadings  thereon,  were  withdrawn. 
This  Count,  or  Declaration,  charges  that 
the  Defendant,  with  force  and  arms,  seized, 
and  took  from  the  waggon  of  the  Plaintiff, 
a  horse,  then  and  there  in  possession  of  the 
Plaintiff,  of  great  value*  say  $300,  and 
converted  and  disposed  of  him  to  his  own 
use,  and  also  for  this,  that  the  Defendant, 
with  force  and  arms,  &c.,  and  aided  by  a 
troop  of  his  negroes.  Ac,  whilst  the  Plain- 
tiff's waggon  and  team  were  peaceably 
travelling  on  the  highway,  Ac,  did  forcibly 
take  from  the  team  of  the  Plaintiff,  a  bay 
horse,  then  and  there  in  the  use  and  pos- 
session of  the  Plaintiff,  and  employed  in 
drawing  his  waggon,  Ac,  whereby  the 
waggon  and  team  of  the  Plaintiff,  were  de- 
tained in  the  public  highway,  and  inter- 
rupted in  the  prosecution  of  their  trip,  Ac. , 
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said 


and  the  Plaintiff  subjected  to  great  trouble 
and  expense,  and  loss. 

At  October  Term,  1820,  the  canse  was  con- 
tinued; at  May   Term,    1821,  it  appearing 
to  the  Court  that  the  amended    Declaration 
was   filed    before   the   last    Term,  and  the 
Defendant  not  having  entered  any  plea,  it 
was  ordered,  that  he  plead  on  or  before  the 
tenth  day  of  the  Term.     During  this  Terra, 
the    following   proceedings  were  had.     On 
motion    of    the  Defendant,  he  has  leave  to 
withdraw    his    plea    of  not   guilty,  and  by 
permission  of  the  Court,  filed  a  special  plea, 
which  is  said  to  be  in  the  words  following : 
That  on  the  day  when  the  alleged    trespass 
is  supposed  to   have   been    committed,  and 
for  a  long  time  before  and  after,    the    said 
horse  in  the  Declaration  set  forth    tu   have 
been  taken    by    the   Defendant,    was,    and 
continued  to  be  the  property  of  the  Defend- 
ant, and    was    then,  at  &c.,  in  the  posses- 
sion   of    a   certain  waggoner,  whose  name 
was,  and  yet  is   unknown    to    the  Defend- 
ant, who  had  before  that  time,  without  the 
consent,  and    against    the    will  of  the  De- 
fendant, and  against  right,    obtained    and 
held    the  possession  of  the  said  horse,  and 
refused    to    deliver    him  to  the  Defendant, 
though  he  lawfully  and  peaceably  demanded 
him ;  and    then    and    there  violently  drove 
the     said     waggon  and  horses,    of  purpose 
to    eloign  the   said    horse,  wherefore 
the    Defendant,    of   ^purpose    to  ,  re- 
gain   possession,  then  and  there    did 
his    hands  upon    the    horses     in    the 
waggon,    then    and    there    being    in 
possession  of  said  wa^^goner,  and  did  take 
him    out    of     the     said     waggon,     as    he 
might    lawfully    do,     Ac,     which    is    the 
same  trespass.  Ac...  without    that,  that    he 
had    no    farther,  or   other   force  than  was 
necessary  to  re-gain  the  possession    of    his 
property    aforesaid,     wherefore    he    prays 
Judgment,    Ac,    without    that,     that     the 
Plaintiff  was  in  possession  of  said  waggon, 
or  said    horse,  or  that  the  Defendant  used 
force,  as  in  the  said  count  is  supposed. 

And  for  further  plea,  he  says  nearly  as 
last  above,  except  after  alleging  the  horse 
to  be  his  property,  and  in  possession  of 
the  waggoner  who  was  driving  the  team, 
he  says,  (the  said  Plaintiff  then  and  there 
not  being  present. )  and  when  he  alleges  that 
the  horse  was  the  property  of  the  Defend- 
ant, he  says,  (and  not  the  property  of  the 
said  Plaintiff,)  and  ao  going  on  as  in  the 
other  plea,  and  concludes,  that  in  order  to 
regain  l:is  said  horse,  he  did  lay  his  hands 
upon  the  horses  in  said  waggon,  without 
using  any  other  or  further  force  than  was 
necessary,  Ac. 

The  Defendant  also  demurred  to  the 
Plaintiff's  Declaration,  for  that  it  is  double, 
and  wants  form. 

The  Plaintiff'demurred  to  the  first  plea: 

1.  Because  the  matter  therein  stated,  if 
true,  is    no   justification    of   the  trespass: 

2.  Because  it  might  be  given  in  evidence 
under  the  general  jasue,  in  mitigation  of 
damages:  3.  Because  it  is  double,  relying 
on  the  right  of  property,  and  the  use  only 
of  such  means  as  were  necessary  to  recover 
possession.  He  also  demurred  to  the  second 
plea,  for  the  same  reasons. 

The  Plaintiff  joined   in  the   demurrer  to 


the  Declaration,  but  no  joinders  are  stated 
in  demurrer  to  the  pleas. 

At  October  Term,  1821,  the   Court   over- 
ruled the  demurrer  to  the  Declaration,  and 
sustained  the  demurrers  to  the  pleas.    The 
Defendant    then    pleaded    not    guilty,  and 
the  canse  was  continued. 
At  October  Term,  1824,  a  Jury  was  swora, 
well  and    truly    to   enquire  of   datn- 
462      ages,  who  assessed  damages  to  *$500, 
but  a  motion  being  made  for   a  new 
trial,  the  Plaintiff  released  one  half  of  that 
sum,  and    Judgment     was     rendered     for 
$250. 

There  was  a  Bill  of  Exceptions  to  two 
opinions  of  the  Court,  but  which  I  consider 
unnecessary  to  notice,  as  it  seems  to  me 
the  case  must  be  decided  on  other  grounds; 
but,  were  it  necessary,  as  at  present  ad* 
vised,  I  think  they  were  both  erroneous. 

The  Judgment  in  the  Action  of  Trover, 
decided  the  question  as  to  the  right  of 
property  in  the  horse,  which  was  the  main 
subject  to  controversy;  but  the  Plaintiff 
seems  to  be  of  opinion,  in  which  be  was 
sustained  by  the  Court,  that  although  be 
brought  his  action  of  Trover  to  recover  the 
value  of  the  horse  taken  away,  that  he 
had  a  right  also  to  bring  Trespass  to  re- 
cover damages,  as  well  for  any  violence,  or 
breach  of  the  peace,  in  taking  that  horse, 
as  for  the  trespass  in  stopping  the  Plain- 
tiff's team,  in  order  to  take  him.  These 
questions  were  decided  on  the  demurrer 
first  filed,  and  therefore  the  first  question 
is,  what  Judgment  ought  to  have  been 
given  on  that  demurrer? 

The  Declaration  in  this  case,  first  filed, 
as  above  stated,  covered  the  whole  ground 
of  complaint.  Under  it,  the  Plaintiff 
could  recover  as  well  the  value  of  the  horse 
taken  away,  as  the  damages  sustained  by 
stopping  his  team,  Ac.  He  elected  though, 
also,  to  bring  Trover,  and  the  question  is, 
whether  that  was  not  in  Law  a  waiver  of 
the  whole  trespass,  as  well  that  alleged  to 
be  committed  in  taking  the  horse,  as  in 
stopping  the  team,  all  being  one  act?  A 
party  is  not  precluded  from  bringing  Trover, 
or  Detinue,  because  the  taking  was  violent. 
He  may  waive  the  trespass,  and  admit,  as 
these  actions  do,  that  the  property  came 
lawfully  into  the  possession  of  the  De- 
fendant, and  this  the  Defendant  cannot 
deny  or  traverse,  so  as  to  defeat  the  action, 
by  showing  that  he  took  tortious  posses- 
sion. As  to  the  horse  taken  away,  I  can- 
not perceive  how  the  Plaintiff  is  to  waive 
this  trespass,  so  as  to  recover  the  value  in 
Trover,  and  maintain  another  action 
463  for  the  trespass  *so  waived.  If  be 
can,  the  Defendant  ought  to  t>e  at 
liberty  to  plead,  that  he  took  it  tortionsly, 
in  order  that  he  may  not  be  vexed  by  two 
suits  for  the  same  thing.  It  is  laid  down 
in  20  Vin.  Abr.  540,  tit.  Trespass,  and 
the  cases  there  referred  to,  that  the  pend- 
ency of  an  action  of  Detinue,  or  Replevin 
for  the  same  property,  is  a  good  plea  to  an 
action  of  Trespass.  This  would  close  the 
question,  it  seems  to  me,  so  far  as  to  the 
trespass  in  taking  away  the  horse,  but,  he 
also  stopped  the  team  of  the  plaintiff,  of 
which  this  horse  was  one.  It  is  all  one  act, 
though,  and  one  cause  of  action.  The 
party  can  go  for  the  whole  in  Trespass,  or 
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he  may  elect  to  sue  in  Trover,  or  Detinue. 
I  do  not  see  how  he  can  sever  one  cause  of 
action,  and  carve  two  suits  out  of  it.  In 
his  amended  Declaration,  he  seeks  to  present 
this  question  more  plainly  and  distinctly,  by 
dropping  his  claim  to  property  in  the  horse ; 
but  still  goes  for  the  violence  and  force 
in  taking  him,  as  well  as  for  the  trespass 
in  stopping  the  team.  Had  the  original 
Declaration  been  filed  in  this  form,  it 
would  perhaps  have  shown  a  disclaimer  of 
any  property  in  the  horse  sued  for  in 
Trover;  and  therefore,  I  presume  it  was, 
that  the  Declaration  retained  its  original 
form,  until  after  that  suit  was  decided. 
This,  it  seems  to  me,  is  a  pretty  apt  com- 
mentary on  this  efiFort  to  split  one  cause  of 
action  into  two:  but,  if  the  Declaration 
had  been  originally  so  filed,  claiming 
merely  to  recover  damages  for  a  trespass 
supposed  not  to  be  waived  by  the  other  ac- 
tion, it  seems  to  me  that  the  plea  would 
have  been  equally  good.  If  it  would  not. 
it  must  be  because  the  new  count  presented 
a  different  cause  of  action,  and  to  which 
the  former  pleadings  would  be  no  answer, 
which  would  be  contrary  to  the  leave 
asked. 

If  the  Plaintiff,  instead  of  having  Judg- 
ment entered  on  his  demurrer,  had  moved 
to  withdraw  it,  and  to  amend  his  Declara- 
tion, or  to  withdraw  that  Declaration  and 
file  a  new  one,  and  had  filed  the  one  now 
in  the  Record,  the  Defendant  could  have 
pleaded  the  action  of  Trover,  and  the  other 
matters  specially  pleaded  by  him,  and  then 
there  could  have  been  no  doubt,  but  that 
all  these  matters,  if  proper  in  de- 
464  fence,  *would  have  availed  him.  The 
Plaintiff  not  having  done  this,  (con- 
cerning the  regularity  of  which  I  give  no 
opinion,)  but  leaving  the  Judgment  of  the 
Court  on  the  first  demurrer  to  stand  in 
force  against  the  Defendant,  we  are  neces- 
sarily to  enquire,  whether  that  Judgment 
was  correct,  or  not.  Thinking  it  was  not, 
we  must  then  do  what  that  Court  ought  to 
have  done,  and  no  doubt  would  have  done, 
(unless  there  had  been  a  motion  to  with- 
draw the  demurrer  on  the  part  of  the  Plain- 
tiff,) that  is,  we  must  enter  Jndgmept  for 
the  Defendant.  But,  if  in  this  I  am 
wrong,  and  if  the  case  must  be  considered 
as  standing  on  the  new  Declaration,  and 
the  pleadings  to  it,  still  I  think  Judgment 
must  be  given  for  the  Defendant. 

The  first  count  in  that  Declaration,  is 
for  a  trespass  in  taking  a  horse,  not 
claimed  in  the  Declaration  to  be  the  prop- 
erty of  the  Plaintiff.  This  is  bad  on  the 
demurrer  filed.  6  Bac.  Abr.  600,  tit.  Tres- 
pass, I. 

The  second  is  trespass  in  stopping  his 
team,  and  taking  this  horse,  hot  claimed 
as  the  Plaintiff's  property,  from  it,  there 
being  no  dispute  about  the  residue  of  the 
team,  but  that  it  belonged  to  the  Plaintiff. 
The  Defendant  justifies  by  averring  this 
horse  to  be  his  property;  that  he  was 
geared  in  the  team  with  the  Plaintiff's 
horses,  and  that  the  waggoner,  the  Plain- 
tiff not  being  present,  endeavoured  to 
carry  him  off  by  violently  driving  the 
team,  Ac. ;  and  that  he  stopped  the  team, 
in  order  to  re-take  his  horse,  using  no  more 
force  than  was  necessary  for  this  purpose. 


If  he  was  justifiable  in  thus  stopping  the 
team  for  this  purpose,  (Bac.  Abr.  tit. 
Trespass,  I. )  as  I  think  he  was,  it  was  a 
proper  matter  tor  a  plea ;  and  the  tea  tier 
so  pleaded  being  confessed  by  the  demurrer. 
Judgment  must  be  for  the  Defendant. 

The  Judgment  is  therefore  erroneous, 
and  must  be  reversed,  and  entered  for  the 
Appellant,  and  that  the  Appellee  take  noth- 
ing by  his  Bill,  &c. 

JUDGES  CARR,  CABELL,  and  the 
PRESIDENT  concurring,  the  Judgment 
was  reversed. 


465  *Cary    Selden   v.     Benjamin    James, 

Executor  of  R.  Buchan. 

Mav.  1828. 

Sale  of  Land— Interest  on  Purchase  Money— Excuse 
lor  Not  Paying-Case  at  Bar.— The  vendee  of  land, 
on  a  credit,  to  whom  a  Deed  is  made,  and  po^He8- 
slon  given,  is  not  excused  from  payinir  interest  on 
the  purchase  money,  the  payment  of  the  princi- 
pal havinir  been  delayed  by  a  third  party,  who 
set  up  an  adverse  claim,  (and  commence  a  course 
of  litigation,  which  continued  for  ten  years,  but 
which  terminated  in  favor  of  the  vendee's  title.) 
the  vendee  having  continued  all  that  time  in 
possession,  and  enjoyed  the  issues  and  profits. 

Same— Same— Same—Same.— The  vendor  only  cov- 
enanted to  sell  and  convey  a  perfect  title,  (which 
was  so  conveyed,  as  proved  by  the  result  of  the 
trial,)  not  that  there  should  be  do  claimants,  who 
would  sue  for  it;  he  therefore  committed  no 
breach  of  his  covenant,  and  this  is  no  ground  to 
excuse  the  vendee  from  paying  interest. 

Same-5ame-Same— Same.— The  trouble  and  ex- 
pense of  defending  the  suit,  is  what  every  one, 
who  Is  sued,  is  exposed  to.  and  the  vendee's  costs 
cannot  be  set-off  against  the  interest 

Same— 5ame— Same— Same.— To  excuse  the  vendee 
from  paying  interest  during  the  time  that  the 
adverse  claim  is  in  suit,  it  in  not  sufficient  that  he 
should  be  ready  and  willing  to  pay  the  principal: 
it  ought  also  to  appear  clearly,  that  he  did  in 
fact  keep  the  money  useless  and  unproductive  by 
him.  and  that  he  gave  the  vendee  notice  that  it 
was  so  unproductive. 

Same— Same— 5ame— Same.— Although  the  adverse 
claim  in  this  case  was  by  the  Commonwealth,  who 
proceeded  to  escheat  the  land  by  Inquisition, 
(which  was  opposed  by  the  vendee  by  a  Mon- 
strans  de  Droit,  who  defeated  the  claim)  the 
supposed  seizin  in  L*aw  into  the  hands  of  the  Com- 
monwealth by  the  office  found,  and  the  supposed 
liability  of  the  vendee,  to  the  Commonwealth,  for 
the  rents  and  profits,  did  not  prevail  over  the 
actual  seizin  of  the  vendee,  and  as  he  actually 
enjoyed  the  issues  and  profits  during  the  whole 
time,  and  by  t  e  result,  became  exempted  from 
all  liability  for  them  to  the  Commonwealth,  that 
supposed  legal  seizin  of  the  Commonwealth, 
^orms  no  excuse  to  the  vendee  for  not  paying  the 
interest  to  the  vendor. 

Benjamin  James,  surviving  Executor  of 
Robert  Buchan,  filed  his  Bill  in  the  Chan- 
cery Court  of  Fredericksburg,  against 
Cary  Selden,  setting  forth,  that  the  said 
Buchan,  by  his  Will,  dated  1803,  directed 
that  his  land  should  be  sold,  and  that  his 
Executors  might  sell  on  credit,  if  they 
could  sell  it  on  better  terms,  and  that  the 
money  arising  from  the  sale  should  be  re- 
mitted to  his  two  brothers:  that  the  Testa- 
tor died  seised  and  possessed  of  a  tract  of 
land  in  Stafford;  that  the  Plaintiff  and  J. 
M.  Daniel  proved  the  Will,  qualified  as  Ex- 
ecutors, and  entered  into   the  posses- 

466  sion  *of    the    land :  that   they  sold  it 
at  public  auction,  on  the  20th  March, 

1804,  on  a  credit  of  one  and  two  years,  to 
bear  interest  from  the  date,  if  not  punc- 
tually paid,  and  Selden  became  the  pur- 
chaser of  236  acres  of  it,  at  four  pounds 
five  shilling  per  acre,  and  immediately 
thereafter,  paid  $100  of  the  purchase  money, 
entered  into  the  possession  of  the  land,  and 
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has  retained  poasesaioa  of  it  ever  since; 
that  the  Plaintiff  and  his  Co-Executor  ex- 
ecuted a  Deed  to  the  said  Selden,  acknowl- 
edged it,  and  had  it  recorded :  that  Selden 
did  not  know  of  this  at  the  time  it  was 
dene,  but  beinc:  afterwards  informed  of  it, 
approved  of  it,  and  claimed  title  to  the 
land  so  conveyed:  that  shortly  afterwards, 
an  attempt  was  made,  on  behalf  of  the 
Commonwealth,  to  escheat  the  land,  and 
an  Inquisition  of  Escheat  was  returned  to 
the  District  Court  of  Fredericksburg,  and 
Selden  filed  a  Monstrans  de  Droit,  and 
Judgment  was  rendered  in  his  favor  bj  the 
District  Court,  which  was  affirmed  by  the 
Court  of  Appeals  in  1816:  that  the  Attorney 
General  afterwards  exhibited  a  Bill  to  the 
Chancery  Court,  claiming  the  purchase 
money  in  behalf  ot  the  Commonwealth, 
but  the  Bill  was  dismissed:  that  during 
these  proceedings,  Selden  refused  to  pay 
the  purchase  money,  or  to  give  his  bonds, 
but  promised  and  agreed  to  pay  the  same 
when  the  case  should  be  decided,  and  his 
title  declared  good:  that  after  the  decision 
in  his  favor,  the  Plaintiff  applied  to  him 
to  pay  the  purchase  money  with  interest, 
and  to  execute  the  agreement;  but  he  re- 
fuses to  pay  the  interest,  although  the  title 
has  been  decided  in  his  favor,  and  he  has 
constantly  had  the  possession,  and  enjoved 
the  profits  of  the  land.  He  therefore  prays, 
that  the  Defendant  may  be  compelled  to 
execute  the  contract,  and  pay  the  balance 
of  the  purchase  money,  with  interest  on 
the  instalments,  as  they  become  due,  and 
that  on  failure  thereof,  before  a  short  day, 
the  land  may  be  sold. 

The  Defendant,  by  his  Answer,  admitted 
the  sale  and  purchase,  as  set  out  by  the 
Bill:  that  before  the  sale,  the  Executors 
declared,  that  the  lands  were  unin- 
467  cumbertf'd,  and  *that  a  good  and  in- 
defeasible title  to  them  wouH  be 
made:  that  he  became  the  purchaser  under 
the  expectation  that  there  would  be  no 
diS^culty  as  to  the  title,  and  shortly  after- 
wards entered  into  the  possession  of  the 
land,  and  has  retained  it  ever  since:  that 
he  paid  a  part  of  the  purchase  money :  that 
he  knew  nothing  of  the  Deed  till  after  it 
was  executed  and  recorded :  admits  the 
proceedings  on  the  part  of  the  Common- 
wealth :  he  says,  that  pending  those  pro- 
ceedings, he  was  advised  it  was  not  safe 
for  him  to  pay  the  purchase  money:  that 
he  was  subjected,  by  the  controversy,  to 
considerable  costs  and  expenses:  that  he 
was  prevented,  by  the  uncertainty  of  the 
title,  from  making  such  improvements  in 
buildings,  on  the  soil  as  he  would  have 
done,  had  the  title  been  clear,  as  he  be- 
lieved it  was,  when  he  purchased :  that  he 
commenced  building  a  barn  and  threshing 
machine,  which  he  was  obliged  to  abandon 
for  the  same  cause;  the  materials  rotted, 
and  the  labor  was  lost :  that  the  Executors 
removed  to  distant  parts  in  1808,  and  al- 
though they  left  an  agent,  yet,  if  he  had 
paid  the  money  to  him  and  had  lost  the 
land,  he  could  not  have  recovered  it  back, 
without  great  trouble  and  costs:  that  he 
was  at  all  times  ready  and  willing  to  pay 
the  purchase  money  after  it  became  due, 
even  pending  the  suit,  upon  being  prop- 
erly   indemnified    against   the  loss  of  the 


land  :  that  he  had  every  reason  to  believe, 
that  if  he  had  paid  the  money,  the  Execa- 
tors  would  immediately  remit  the  money  to 
Scotland  to  the  devisees,  so  that  be  would 
have  been  without  indemnity :  that  there 
was  no  warranty  in  the  Deed,  nor  any  stip- 
ulation by  the  Executors  to  make  any,  and 
therefore,  he  thought  himself  not  bound  to 
pay  the  purchase  money :  that  a  few  acres 
of  the  land  conveyed  to  him  are  in  the  ad- 
verse possession  of  another  person,  and 
was  so  dt  the  time  of  the  sale  and  convey- 
ance: for  these  reasons,  he  is  advised  that 
he  is  not  bound  to  pay  interest  on  the  pur- 
chase money  pending  the  controversy  :  that 
at  all  events,  he  is  not  bound  to  pay  the 
interest  from  the  day  of  sale,  in  default 
of  paying  the  principal  punctually: 
468  that  if  he  is  decreed  to  pay  any  •in- 
terest, be  is  entitled  to  a  set-off  for 
the  costs  and  expenses  incurred  in  defend- 
ing the  title;  and  that  he  ought  only  to 
pay  for  such  part  of  the  land  as  was  in 
possession  of  the  Testator,  and  to  which 
he  had  a  clear  title. 

The  Chancellor,  being  of  opinion  that 
the  Defendant  was  not  responsible  for  the 
laud  in  the  adverse  possession  of  another, 
nor  for  interest  on  the  purchase  money 
from  the  time  of  the  sale,  but  that  he  is  re- 
sponsible for  the  interest  from  the  respect- 
ive periods  when  the  instaln  ents  became 
due,  decreed  accordingly.  The  Defendant 
appealed. 

Stanard,  for  the  Appellant. 

Daniel,  and  Leigh,  for  the  Appellee. 

May  28.     JUDGE  CARR.» 

In  the  year  1803,  Robert  Buchan  made 
his  Will,  by  which  he  directed  (among 
other  things)  that  his  Executors  should  sell 
his  lands,  &c.  and  remit  the  proceeds  of 
sale  to  his  brothers,  David  and  James,  res- 
idents of  Scotland,  to  be  equally  divided 
between  them. 

This  Will  was  admitted  to  Record  in 
February,  1804,  and  in  May  following,  the 
Executors  sold  the  land,  at  public  outcry, 
to  the  Appellant  Selden.  On  the  10th  July, 
1805,  they  executed  a  Deed  for  the  land, 
which  was  recorded  on  the  9th  December, 
1805.  On  the  10th  December,  1805,  an  In- 
quest was  held  by  the  Escheator,  and  a 
Jury,  and  this  land  was  escheated  to 
the  Commonwealth,  for  defect  of  heirs  of 
Buchan.  In  May,  1806,  Selden  filed  a 
Monstrans  de  Droit  in  the  Fredericksburg 
District  Court,  claiming  the  land  ander 
the  Will,  the  sale,  and  the  Deed  of  the  Ex- 
ecutors, and  praying  Judgment.  An  issue 
was  made  up,  a  trial  had,  a  special  verdict 
found,  and  in  October,  1806,  a  Judg- 
469  ment  on  the  verdict  entered  in  *favor 
of  Selden:  from  this  Judgment  an 
appeal  was  taken,  and  in  April,  1816,  the 
Judgment  was  affirmed  by  this  Conrt. 
Selden  took  possession  of  the  land  in  1804, 
immediately  after  his  purchase,  and  has 
not  been  removed  from  it  for  a  moment, 
by  these  proceedings.  The  Bill  now  before 
us  is  filed  by  the  surviving  Executor,  to 
compel  a  payment  of  the  purchase  money 
remaining  due  with  interest,  and  in  default 


^be  Prbsidbnt  did  not  sit  in  ibis  cause,  beixur 
connected  wltb  the  Appellant:  nor  did  Judgb 
Grebm.  he  taavinff  decided  the  cause  in  tbe  Oourt 
below. 
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of  payment,  to  have  a  Decree  for  the  sale 
of  the  land.  The  Answer  admits  the  jus- 
tice of  the  claim  generally,  but  insists  that 
under  the  particular  circumstances,  no  in- 
terest ought  to  be  paid.  The  Chancellor 
43ecreed  that  interest  be  paid  from  the  dates 
when  ths  different  instalments  became  due, 
and  ordered  an  account,  and  also  a  survey, 
the  Answer  having  stated  that  a  few  acres 
within  the  bounds  of  the  Deed,  were  at  the 
time  of  the  sale,  and  still  continued  in  the 
adverse  possession  of  another.  The  appeal 
is  from  this  order. 

The  whole  argument  turned  on  the  ques- 
tion of  interest.  In  his  Answer,  Selden  re- 
sists the  payment  of  interest:  1st.  Because 
he  was  assured  by  the  Executors,  that  he 
should  have  an  unincumbered,  indefeasible 
title,  without  which  he  would  not  have 
purchased.  2dly.  That  for  ten  years  after 
he  took  possession,  the  title  was  in  litiga- 
tion, the  defence  of  which  cost  him  much 
trouble  and  money,  and  he  was  advised 
that  he  could  not  safely  pay  the  purchase 
money  while  the  title  was  in  suspense. 
3dly.  That  he  was  always  ready  and  will- 
ing, after  the  money  became  due,  to  have 
paid  it,  if  he  could  have  been  indemnified 
for  the  loss  of  the  land.  To  these  reasons, 
the  Counsel,  in  the  argument  here,  added 
another,  to  wit,  that  before  Selden  had  no- 
tice of  the  Deed,  the  inquisition  had  been 
found,  the  land  escheated,  and  seized  in 
law,  (though  not  in  fact,)  into  the  hands 
of  the  Commonwealth,  and  if  Selden  con- 
tinued in  possession,  he  was  an  intruder, 
liable  to  the  suit  of  the  Commonwealth,  and 
therefore  could  not  be  liable  at  the  same 
time      for      interest      on      the      purchase 

money. 
470  •With      respect    to    the    two    first 

grounds,  that  the  Appellant  was  to 
have  an  unincumbered  and  perfect  title, 
and  that  he  has  been  ten  years  in  litiga- 
tion about  it,  it  does  not  seem  to  me  that 
this  furnishes  any  ground  for  withholding 
interest.  Thtf  Executors  have  not  broken 
their  covenant :  they  sold  the  land  to  the 
Appellant,  put  him  in  possession,  and  made 
him  a  Deed.  The  Commonwealth  then  ad- 
vanced a  claim  to  the  land,  and  commenced 
proceedings  to  recover  it,  but  this  was  no 
breach  of  the  covenant  of  the  Executors. 
They  undertook  to  sell  and  convey  a  perfect 
title  to  the  land,  but  not  that  there  should 
be  no  claimants  who  would  suit  for  it. 
Wnat  they  undertook  they  have  made  good, 
for  their  title  has  thus  far  proved  a  perfect 
one.  The  trouble  and  expense  of  defend; 
ing  the  suit,  are  what  all  must  encounter^ 
who  are  sued,  and  raises  no  claim  either  in 
Law,  or  in  Equity,  against  the  Executors. 
The  event  has  proved  that  there  was  no 
ground  for  the  suit. 

Thirdly.  The  Appellant  was  always 
ready  and  willing  to  pay  the  money,  if  he 
could  have  gotten  indemnity.  Without 
stopping  to  enquire  whether  he  had  a  right 
to  require  such  indemnity  in  an  executed 
contract  like  this,  it  is  obvious  to  remark 
that,  according  to  the  best  settled  rules, 
the  statement  that  he  was  ready  and  will- 
ing to  pay,  is  wholly  insuflBcient  to  protect 
him  from  the  payment  of  interest.  He 
was  then  in  possession  of  the  land,  receiv- 
ing   the   issues  and  profits ;  he  was  also  in 


possession  of  the  money,  the  price  of  the 
land,  and  it  must  be  a  strong  and  clear 
case  which  could  protect  him,  under  these 
circumstances,  from  paying  interest;  a 
case,  showing  that  he  had  a  right  to  retain 
the  money,  that  he  did  in  fact  keep  it  use- 
less and  unproductive  by  him,  and  that  he 
gave  the  other  party  notice  that  it  was  thus 
unproductive.  This  is  settled  in  many 
cases.  Thus,  in  Powell  v.  Wartyr,  8  Ves. 
146,  during  the  delay  which  took  place  in 
discussing  the  title,  the  purchaser  had  the 
money  deposited  in  the  hands  of  his  Solic- 
itor, to  be  paid  so  soon  as  the  objections 
to  the  title  were  cleared,  and  he  proved 
this,    and    also    that    his     Solicitor 

471  *told  the  Solicitor  on  the   other  side, 
that    the    money   was  ready ;  but  the 

purchaser  was  in  possession  of  the  land, 
and  because  he  did  not  give  notice  that 
the  money  was  lying  unproductive,  Sir 
William  Grant  lays  it  down  as  settled, 
that  he  must  pay  interest.  This  was  a 
case,  too,  where  the  delay  proceeded  from 
the  vendor.  See  Sugden,  319-20-21.  There 
are  many  other  cases.  In  the  case  before 
us,  the  vendors  were  in  no  default:  they 
had  put  the  vendee  in  possession,  and 
made  a  Deed  conveying  him  a  perfect  title; 
and  though  he  states  that  he  was  ready 
and  willing  to  pay,  if  he  could  get  security 
for  the  title,  he  does  not  state  that  he  gave 
the  vendors  notice  of  this;  nor  does  he 
state,  nor  does  it  appear  in  evidence,  that 
in  fact  the  money  was  ever  for  a  moment 
lying  idle.  II  must  then  be  taken  that  he 
was  in  the  enjoyment  both  of  the  land  and 
the  money,  and  in  all  conscience  he  ought 
to  pay  interest,  unless  he  be  protected  by 
the  objection  taken  at  the  Bar,  that  by  the 
finding  of  the  Inquest,  the  land  (in  Law) 
was  seized  into  the  hands  of  the  Common- 
wealth, and  Selden  became  an  intruder 
upon  her  possession,  and  liable  to  her  for 
the  rents  and  profits. 

With  respect  to  the  Common  Law  doc- 
trine of  ofifices,  theofiiceof  instruction,  and 
the  ofiBce  of  entitling,  and  whether  the 
finding  of  the  office  of  entitling  carries  the 
seizin  and  possession  to  the  Commonwealth 
in  all  cases,  or  in  those  only  where  the 
possession  is  vacant;  these  points  were 
discussed  at  the  bar  with  learning  and 
ability,  but  I  shall  not  enter  into  an  exam- 
ination ot  them,  as  I  think  the  point  before 
us  can  be  well  settled  by  the  Act  of  As- 
sembly. The  7th  section  of  our  Law  of 
Escheats,  1  Rev.  Co.  295,  says,  '*And  if 
the  Inquisition  be  found  for  the  Common- 
wealth, and  there  shall  be  any  man  that 
will  make  claim  to  the  lands,  he  shall  be 
heard  without  delay,  on  a  traverse  to  the 
office,  Monstrans  de  Droit,  or  Petition  of 
Right;  and  the  said  lands,  &c.  shall  be 
committed  to  him,  if  he  show  good  evi- 
dence of  his  right  and  title  to  hold,  until 
the  right  shall  be  found  and  discussed  for 
the      Commonwealth,     or,     for     the 

472  *party,    finding    sufficient   surety    to 
prosecute  his  suit  with  eifect,  and  to 

render  and  pay  to  the  Commonwealth  the 
yearly  value  of  the  lands,  if  the  right  be 
discussed  for  the  Commonwealth."  When 
the  office  in  the  case  at  bar  was  found, 
Selden  was  in  actual  possession  of  the 
land,  and  he  did  make  claim    to    it,  as  bi« 
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Monstrans  de  Droit,  fAed  in  the  District 
Court,  at  their  next  Term,  shows.  Being 
in  possession  of  the  land,  he  ^onld  of 
course  continue  to  hold,  until  some  attempt 
was  made,  under  the  office*  to  dispossess 
him.  When  such  attempt  was  made,  it 
would  be  time  enough  for  him  to  avail 
himself  of  the  terms  on  which  the  Act 
permitted  him  to  retain  possession;  or, 
if  no  attempt  were  made  to  turn  him 
out,  the  District  Court  perhaps  might  have 
required  the  security  mentioned  by  the 
Law  as  a  pre-requisite  to  his  filing  the 
Monstrans  de  Droit,  and  contesting  the 
title  of  the  Commonwealth.  If  this  requi- 
sition had  been  made,  it  would  have  been 
time  enough  then,  for  him  to  have  given 
the  proper  security ;  but  no  attempt  to  oust 
him  was  made;  no  security  was  required 
of  him;  the  case  went  on,  and  he  sustained 
his  claim,  and  proved  that  the  Common- 
wealth had  no  pretence  of  title.  Suppose 
he  had  been  required,  and  had  given  the 
security  directed  by  the  Act;  it  would,  in 
the  event  which  has  happened,  have  been 
of  no  effect,  for  the  bond  (as  directed  by 
the  Law,)  must  have  been  en  condition  **to 
prosecute  his  suit  with  effect,  and  pay  the 
Commonwealth  the  yearly  value  of  the 
land,  if  the  right  be  discussed  for  the  Com- 
monwealth." Now,  he  did  prosecute  his 
suit  with  effect,  and  the  right,  so  far  from 
being  discussed  for  the  Commonwealth, 
was  discussed  for  him.  Thus,  if  he  had 
given  a  bond  with  surety,  in  any  amount, 
he  would  completely  have  discharged  it, 
by  a  compliance  with  the  condition,  and 
not  a  cent  could  have  been  recovered  on  it: 
and  can  it  possibly  be  supposed  that  the 
Commonwealth,  in  the  event  which  has 
happened,  would  be  better  off  than  if  bond 
with  security  had  been   given?    That  after 

the  right  had  been  discussed  against 
473      her,  she  could  have  recovered    *from 

Selden  the  yearly  value  of  the  lands? 
Surely  not:  and  if  not,  the  argument  falls 
to  the  ground.  He  was  never  liable  to  the 
Commonwealth  for  the  yearly  profits;  he 
received  them,  and  held  the  money,  and  I 
am  most  clear  that  he  ought,  on  every 
principle,  to  pay  the  interest;  and  that  the 
Decree  be  affirmed. 

JUDGES  COALTER,  and  CABELL,  con- 
curred, and  the  Decree  was  affirmed. 


Archibald   Plersants  v.    Williann    Q. 
Pendleton.* 

June,  1828. 
Sale  of  CbatteU— Right  of  Property— Delivery  Neces- 
sary to.t— In  contracts  of  sale  of  cbattels,  a  con- 
structive delivery  is  sufficient  to  pass  the  rlfirkt  of 


'  •For  monoffraphlc  note  on  Sales,  see  end  of  case. 
tSale    of    Chattels  — Riff bt    of    Property    Delivery 

Necessary  to.— In  contracts  of  sale  of  cbattels,  a 
constructive  or  symbolical  delivery  Is  sufficient  to 
pass  the  riff bt  to  tbe  cbattel  sold,  and  put  it  at  the 
risque  of  tbe  vendee:  tbe  cases  cited  in  Pleasant$  v. 
Pendleton  prove  this.    Elam  v.  Keen.  4  Lei^b  886. 

It  is  the  admitted  principle  of  the  common  law, 
that  the  title  to  personal  property  passes  by  the 
actual  delivery  or  by  a  constructive  delivery  of  it. 
as  in  tbe  case  of  Pleasant 9  v  Pendleton.  6  Hand.  478. 
and  many  like  cases.  Morteaires  and  deeds  of 
trust  of  personal  property  which  are  directed  by 
statute  to  be  recorded,  (by  which  the  title  passes 
without  actual  delivery)  do  not  impair  this  principal 
of  the  common  law.  A  bill  of  sale  of  personal  prop- 
erty absolute  on  Its  face.  Is  not  within  tbe  statute, 
and  need  not  be  recorded  to  give  any  greater  valid- 
ity to  It:  and   If  recorded.  It  does  not  effect  this  | 


property:  an  actual  delivery  either  In  fact  or 
law.  not  necessary. 

Same— When  Title  Paseest-Case  at  Bar.— One  mer- 
chant sells  to  another  one  hundred  and  nioeieen 
barrels  of  fine  flour,  lylnsr  In  a  certain  ware-hotue: 
the  barrels  bave  on  tbem  tbe  brands  of  eight 
different  mills:  tbe  prlcels  agrreedon:  tbe  vendee 
ffives  a  check  on  tbe  Bank  for  tbe  agreed  price  of 
tbe  whole  quantity:  the  vendor  gives  at  the  same 
time  to  tbe  vendee  a  bill  of  parcels,  specifying  the 
number  of  barrels  of  each  particular  brand,  and 
an  order  on  the  warebonse-man  for  the  flour, 
and  a  receipt  In  full  for  the  price  of  tbe  flour.— 
This  Is  a  complete,  and  ezecut  d  contract,  and  the 
property  In  the  flour  was  passed  to  the  vendee. 
The  warehouse,  and  all  iu  contents,  includior 
tbe  flour  and  the  check,  with  other  papers  of  the 
vendor,  being  burnt  the  next  mornlnir.  before  tbe 
actual  delivery  of  tbe  flour,  the  loss  Is  the  ven- 
dee's, and  tbe  vendor  may  recover  the  price. 

Same— Same— Same.— It  having  been  proved  to  be 
the  usage,  when  barrels  of  flour  are  delivered 
by  a  warebonse-man  to  a  purchaser,  to  charge 
tbe  cooperagre.  If  any  Is  needed,  to  the  siorer. 
and  also  the  storage,  (waiving  any  lien  on  the 
flour  for  such  storage)  and  to  deliver  tbe  floor  10 
tbe  order  of  the  storer  when  called  for.  such  a 
sale  as  that  above  mentioned,  does  not  come 
within  the  class  of  cases  where  something  re- 
mains to  be  done  by  tbe  vendor  to  complete  the 
con  tract- 
Same- Same— Same.— In  this  case  there  were  In  the 
same  warehouse  at  the  time  of  tbe  sale,  a  great 
many  other  barrels  of  flne,  and  superfine  flour, 
belonging  to  other  persons,  but  none  of  tbem  bad 
the  same  brands  as  those  tbe  subject  of  this 

474  sale:  and  'the  vendor.  Instead  of  one  hundred 
and  nineteen,  bad  In  fact  one  hundred  and 
twenty- three  barrels  of  fine  flour:  that  is.  two 
more  of  one  of  the  brands,  and  two  more 
of  another  of  the  brands,  than  he  bad  actu- 
ally sold:  but  ll  was  proved  that  between  bar- 
rels of  the  same  brand  and  quality,  there 
is  no  difference  in  price.  Tbe  one  hundred 
and  twenty-three  were  easily  dlstlngu  Ufa  able 
from  tbe  whole  mass  In  tbe  warehouse:  and 
although  tbe  one  hundred  and  nineteen  were 
never  separated  from  the  other  four,  yet  the 
former  number  belonged  to  the  vendee,  and  tbe 
latter  to  tbe  vendor,  and  It  was  of  no  consequence, 
which  were  tbe  Individual  barrels  which  should 
be  subducted  as  unsold,  all  tbe  barrels  of  tbe 
same  brand  being  exactly  of  the  same  value. 
The  property  in  tbe  one  hundred  and  nineteen 
barrels  passed  to  tbe  vendee,  notwlthstan^^iog 
the  want  of  separation. 

Troverf— When  It  Lies— Case  Approved.- The  case 
of  Jackson  v.  Anderson.  4  Taunt.  24  (in  wblcb 
It  was  held  that  Trover  would  lie  for  I960  Spanish 
dollars,  intermixed  In  a  barrel  which  contained 
4718.)  mucb  approved  of. 

Contracts— Interpretation— Resort  to  Usase.g— An  es- 
tablished usage,  constitutes  the  com  men  under- 
standing of  parties,  and  ought  to  be  resorted  to. 
as  tbe  Interpreter  of  tbe  contract.  An  usage, 
that  flour  In  store  Is  sold  by  order,  and  passes 
by  the  transfer  of  the  order  from  band  to  band, 
without  actual  delivery  of  tbe  flour.  Is  a  reason- 
able usage,  and  ought  to  be  enforced  as  part  of 
tbe  contract. 

Instruction— Law  ^— An  Instruction  of  the  Court  to 
tbe  Jury,  that  if  they  believe  tbe  evidence  (recit- 
ing It)  In  which  there  is  no  contrariety  (except  in 
a  matter  in  which  the  Court  Ukes  that  which  was 
given  for  the  Defendant  to  be  true.)  the  Plaintiff 
bad  a  right  to  recover  In  the  action,  not  speaking 
of  tbe  amount  of  the  damages.  Is  not  erroneous. 
It  Is  an  Instruction  on  the  law.  not  on  the  fact 


common-law  principle.  Bird  v.  Wilkinson.  4  Leigh 
272.  On  tbe  same  subject  tbe  principal  case  is  cited 
in  Daniels  v.  Conrad,  4  Leigh  406. 

tSame- When  Title  Passes.— The  principal  case  Is 
cited  with  approval  on  this  subject  In  HaxaU  v. 
Willis.  1.5  Gratt  447:  State  v.  Hughes.  28  W.  Va.  7B: 
Hansb rough  v.  Thom.  8  Leigh  154:  Bloyd  v.  Pollock. 
27  W.  Va.  180:  Morgan  r.  King.  28  W.  Va.  6. 

ITrover.— See  monographic  note  on  "Trover  and 
Conversion*'  appended  to  Eastern  Lunatic  Asylum 
V.  Garrett.  27  Gratt  168. 

EContracts— Interpretation— Resort  to  Usage.— As 
holding  that  an  established  usage  constitutes  tbe 
common  understanding  of  parties  and  ought  to  be 
resorted  to  as  an  interpreter  of  the  contract  tbe 
principal  case  is  cited  in  Connolly  v.  Bruoer,  48W. 
Va.  71.86  S.E.  Rep.  984. 

Ilnstructlons-Law.— See  monographic  %oU  on  "In- 
structions" appended  to  Womack  v.  Circle.  29Gratt 
198. 

Tbe  principal  case  is  cited  in  Davla  v.  Miller.  14 
Gratt  88. 
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This  was  an  action  on  the  Case,  brought 
by  William  G.  Pendleton,  in  the  Superior 
Court  of  Law  for  Henrico  County,  against 
Ralston  &  Pleasants.  The  Declaration 
contained  various  counts.  The  first  count 
demanded  416  dollars  50  cents,  on  account 
of  one  hundred  and  nineteen  barrels  of  fine 
flour,  sold  Defendants  at  that  price,  and 
alleged  an  assumpsit  to  pay  that  sum  for 
the  flour.  The  second  count  was  for  the 
same  quantity  of  flour,  and  charged  an  as- 
sumpsit to  pay  so  much  money  as  the  flour 
was  reasonably  worth,  with  an  averment 
that  it  was  reasonably  worth  the  said  sum 
of  416  dollars  50  cents.  The  third  count 
was  for  money  had  and  received  by  Defend- 
ants, to  Plaintiff's  use.  The  fourth  count 
charged  that  the  Defendants  were  indebted 
to  the  Plaintiff,  in  the  sum  of  416  dollars 
50  cents,  by  a  certain  check  drawn  by 
them,  bn  the  Bank  of  Virginia,  and  deliv- 
ered by  them  to  the  Plaintiff,  in  considera- 
tion   of  one    hundred    and    nineteen 

475  barrels  *of  fine  flour,  before  that  time 
sold  and  delivered  to  them,  by  Plain- 
tiff, at  their  special  instance  and  request, 
which  said  check  so  by  them  drawn  and 
delivered  to  the  Plaintiff,  was  in  fact  be- 
fore presentation  for  payment,  destroyed 
by  accidental  Are,  and  the  amount  thereof, 
nor  any  part  of  it,  has  been  received  by 
Plaintiff,  nor  have  the  said  Defendants  re- 
newed the  said  check  to  Plaintiff,  and 
avers  notice  of  the  destruction  of  said 
check,  on  the  part  of  said  Defendants.  To 
this  Declaration,  the  Defendant  Archibald 
Pleasants,  pleaded  non-assumpsit,  (the 
other  partner,  Ralston,  having  been  re- 
turned no  inhabitant,  and  the  suit  abated 
as  to  him,)  to  which  Plaintiff  replied  gen- 
erally. The  Jury  found  a  verdict  for 
Plaintiff,  and  assessed  his  damages  to 
416  dollars  50  cents,  with  interest  from 
20th  March,  1820,  until  paid;  and  Judg- 
ment was  entered  accordingly,  against 
Archibald  Pleasants. 

The  questions  in  this  case,  arise  out  of 
a  Bill  of  Exceptions  taken  at  the  trial,  by 
the  Defendants,  to  certain  opinions  deliv- 
ered by  the  Court. 

That  Bill  of  Exceptions  is  as  follows, 
viz: 

* 'Memorandum.  That  on  the  trial  of  the 
issue  joined  in  this  cause,  evidence  was 
introduced  for  the  purpose  of  proving  that 
on  the  20th  of  March,  1820,  the  Plaintiff 
sold  to  the  Defendant,  one  of  the  mercan- 
tile firm  of  Ralston  &  Pleasants,  one  hun- 
dred and  forty -one  barrels  of  flne  flour,  of 
the  Richmond  inspection,  with  certain 
specific  mill  brands  on  them,  agreeably  to 
a  list  containing  the  number  of  each  brand, 
exhibited  to  the  Defendant,  at  $3  50  per 
barrel,  then  stored  in  the  warehouse  of  J. 
&  J.  Fisher,  jr.,  in  said  city,  which  list 
is  in  the  hand-writing  of  the  Plaintiff,  in 
the  words  and  figures  following,  to  wit: 
* 'Pedlar,  62,  very  good;  Rose's,  26;  Bent 
Creek,  7;  Fredonian,  10;  Rocky  Creek,  18; 
D.  S.  Garland,  13;  Rockford,  5;  141  bar- 
rels, 53  50,  $493  50  cents."  That  the  Plain- 
tiff at  the  same  time  received  from  the  De- 
fendant, a  check  on  the  Virginia  Bank, 
for  $493  50  cents,  the  whole  amount  of  the 
price    of    the    said    one   hundred  and 

476  forty-one  ^barrels  of    fine  flour,  and 


gave  the  Defendant  an  order  on  the 
warehouse-keepers  for  the  flour;  that  this 
sale  was  effected  before  two  o'clock  of  the 
said  day,  though  on  this  point  there  was 
a  variance  in  the  evidence;  a  witness  stat- 
ing that  he  believed  that  it  was  at  a  later 
period :  that  in  the  course  of  the  same  day, 
and  in  the  evening,  the  Plaintiff  finding 
that  he  had  mistaken  the  number  of  bar- 
rels of  the  fine  flour  which  ne  had  stored 
in  the  said  warehouse,  sent  to  the  De- 
fendants a  corrected  list,  reducing  the 
number  of  barrels  of  fine  flour  to  one  hun- 
dred and  nineteen  ;  which  list,  as  corrected, 
is  in  the  words  and  figures  following, 
to  wit:  * 'Pedlar,  62,  very  good;  Rose's,  2 
only ;  Bent  Creek,  7 ;  Fredonian,  10;  Rocky 
Mills,  20,  (instead  of  18;)  D.  8.  Garland, 
13;  Rocky  Ford,  5:"  That  thereupon  the 
former  order  was  given  up  by  the  Defend- 
ant, and  the  check  by  the  Plaintiff:  that  a 
new  bargain  was  then  made,  by  which  the 
one  hundred  and  nineteen  barrels  of  fine 
flour,  of  certain  specified  mill  brands,  then 
stored  in  the  warehouse  of  the  said  J.  &  J. 
Fisher,  jr.,  were  sold  by  the  Plaintiff,  to  the 
Defendant,  as  one  of  the  firm  of  Ralston  & 
Pleasants,  merchants  in  Richmond :  that 
the  Plaintiff  gave  the  Defendant  an  order 
on  the  said  J.  &  J.  Fisher,  jr.,  for  the 
delivery  of  the  said  one  hundred  and  nine- 
teen barrels  of  fine  flour,  by  specific  num- 
bers and  brands^  which  order  is  in  the 
words  and  figures  following,  to  wit: 
"Messrs.  John  &  J.  Fisher,  jr.,  Gentle- 
men, Deliver  to  Messrs.  Ralston  &  Pleas- 
ants, one  hundred  and  nineteen  barrels  of 
Richmond  fine  flour,  which  are  stored  with 
you,  of  the  following  brands,  viz :  Pedlar, 
62  barrels;  Rose,  2  barrels;  Bent  Creek,  7 
barrels;  Fredonian,  10  barrels;  Rocky 
Creek,  20  barrels ;  D.  S.  Garland,  13  barrels ; 
Rockford,  5  barrels.  Yr.  mo.  Wm.  G. 
Pendleton.  Richmond,  20th  March,  1820:*' 
That  the  Plaintiff  rendered  to  the  Defend- 
ant a  bill  for  the  same,  amounting  to  416 
dollars  50  cents,  passed  his  receipt  for  the 
amount  thereof,  and  received  from  the  De- 
fendant a  check  on  the  Bank  of  Virginia, 
for    the    said    sum  of   416  dollars  50  cents, 

being  the  stipulated  price  for 
477      *the  said    one  hundred  and  nineteen 

barrels  of  fine  flouv:  that  it  is  the 
usage  of  the  Banks  in  the  said  city,  well 
known  to  all  the  merchants  and  dealers  with 
the  said  Banks,  in  said  city,  and  elsewhere, 
not  to  pay  any  check  after  three  o*clock  in 
the  evening:  that  this  last  bargain  was 
closed  between  two  and  four  o'clock  in  the 
evening  of  that  day,  though  there  was  a 
variance  in  the  evidence  on  that  point;  one 
witness  stating  that  to  be  the  time,  ac- 
cording to  his  belief,  and  another  that  he 
thought  it  was  between  three  and  five:  that 
at  the  time  of  the  said  sale,  the  said  Plain- 
tiff had  also  in  store  in  the  said  warehouse, 
about  three  hundred  barrels  of  super6ne 
flour,  and  that  there  was  also  stored 
therein,  belonging  to  other  persons,  a 
number  of  other  barrels  of  flour,  (between 
two  and  three  thousand,)  of  different 
brand?,  and  of  different  qualities,  though 
there  was  no  flour  there  other  than  the 
Plaintiff's,  of  the  same  mill  brands  with 
the  said  one  hundred  and  nineteen :  that  at 
the    time    the   said  order  was  given,  there 
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was  a  considerable  fall  of  rain,  and  that 
the  rain  continued  from  thence  till  night: 
that  in  fact,  as  the  store-keeper  testified, 
the  Plaintiff  had  at  the  time  of  the  sale 
aforesaid,  one  hundred  and  twenty-three 
barrels  of  fine  flour,  of  the  brands  specified, 
stored  as  above  mentioned,  viz:  two  more 
of  Rose's,  and  two  more  of  Pedlar's  brand, 
than  were  specified  in  the  said  corrected 
list,  and  that  with  this  exception,  the  fine 
flour  of  the  Plaintiff  on  hand,  and  that 
sold  by  him,  corresponded  in  respect  to  the 
brands  on  them,  and  the  number  of  barrels 
of  each  brand :  that  although  there  is  less 
difference  in  the  market  as  to  price,  be- 
tween the  different  mill  brands  of  fine, 
than  of  superfine  flour,  yet  there  is  a 
difference ;  but  that  between  barrels  of  fine 
flour,  of  the  same  mill  brand,  there  is  no 
difference  whatever:  that  the  said  one 
hundred  and  nineteen  barrels  had  not,  at 
the  time  of  the  said  sale,  nor  at  the  time 
of  the  fire  hereafter  mentioned,  been  sepa- 
rated from  the  said  one  hundred  and 
twenty-three   barrels,  nor    from  the  larger 

parcels  stored  in  the  said  warehouse: 
478      that    on    the  morning  of  the  *21st  of 

March,  1820,  before  day-break,  the 
said  warehouse  accidentally  caught  fire, 
and  it,  together  with  the  said  flour,  was 
entirely  consumed,  and  that  the  check 
aforesaid,  for  416  dollars  50  cents,  owned 
by  said  Plaintiff,  and  being  in  his  count- 
ing room,  which  was  a  part  of  the  same 
building,  was  consumed  also:  that  the  De- 
fendant, about  eight  o'clock  of  the  morning 
of  the  21st  of  March,  whilst  the  fire  was 
yet  raging,  demanded  of  the  said  J.  &  J. 
Fisher,  jr.,  a  delivery  of  the  said  one  hun- 
dred and  nineteen  barrels  of  flour,  accord- 
ing to  the  order  therefor,  which  he  then 
produced,  but  the  order  was  not  complied 
with,  it  having  become  by  the  act  of  God, 
impossible:  that  the  Defendant,  on  the 
same  morning  of  the  2l8t  of  March,  di- 
rected the  Cashier  of  the  said  Bank  of  Vir- 
ginia not  to  pay  the  said  check  for  416 
dollars  50  cents. 

*^That  it  was,  and  is,  the  usage  of  the 
store-house-keepers  in  the  city  of  Rich- 
mond, well  known  to  the  merchants  thereof, 
(when  the  transaction  aforesaid  took  place, 
and  the  said  flour  was  stored,)  to  charge 
the  vendor  of  the  flour  with  the  storage, 
and  to  deliver  it  to  his  order  when  called 
for:  that  it  was  not  usual  for  the  store- 
keepers to  deliver  flour  during  a  rain,  nor 
in  the  evening  after  dark,  and  that  the 
practice  was  well  known  to  the  merchants: 
But  the  warehouse-keeper  said,  in  giving 
his  evidence  that  if  the  flour  had  been 
called  for,  on  that  evening,  he  would  have 
delivered  it,  notwithstanding  the  rain,  and 
that  he  thought  it  could  have  been  deliv- 
ered in  an  hour:  that  the  storage  due  on 
said  flour,  had  not,  at  the  time  of  said  fire, 
been  paid:  but  the  warehouse-keeper  said, 
in  his  evidence,  that  he  would  have  deliv- 
ered any  flour  of  the  Plaintiff's  to  his  or- 
der, on  demand,  notwithstanding  the 
storage  had  not  been  paid,  holcfing  him  re- 
sponsible for  it,  and  charging  him  with 
it:  That  it  sometimes  happens,  that  the 
flour,  when  about  to  be  delivered  out,  re- 
quires coopering,  in  which  case,  according 
to    usage    in    said   city,  well  known  to  the 


merchants    thereof,  the    coopering  is  done 

by     the    storer,     at    the   expense    of   the 

vendor;    that    sometimes    out    of    a 

479  *huudred  barrels,  no  cooperage  is  re- 
quired ;  sometimes  forty  out  of  a  hun- 
dred barrels  require  it,  and  that  the  average 
expense  of  cooperage  is  two  cents  a  barrel, 
or  S2  for  every  hundred  barrels. 

*'That  it  was,  and  is,  in  the  common 
course  of  trade  in  the  said  city  of  Rich- 
mond,  for  flour  to  be  sold  by  draft  or  order 
on  the  store-keeper,  and  to  pass  by  that 
mode  of  transfer,  through  many  different 
hands,  without  actual  delivery. 

**The  evidence  on  bolh  sides,  having 
been  closed,  the  Defendant  by  his  Counsel,, 
moved  the  Court  t«  instruct  the  Jury,  that 
if,  in  their  opinion,  the  engagement  of  the 
Plaintiff  was  to  sell  and  deliver  to  the  De- 
fendant one  hundred  and  nineteen  barrels, 
of  fine  flour,  (as  contra-distinguished  from 
superfine  flour  or  cross-middlings)  of  which 
so  many  barrels  were  to  be  of  one  mill 
brand,  and  so  many  of  others,  (as  in  the 
corrected  list  above  mentioned,)  that  this- 
constituted  a  special  contract,  and  that 
the  Plaintiff  on  such  contract  could  uot 
recover  under  the  Declaration  filed  in  this 
cause.  But,  the  Court  overruled  the  mo- 
tion, refusing  to  give  such  instruction. 
To  which  opinion  of  the  Court  the  said  De- 
fendant excepted. 

**And  thereupon  the  Counsel  for  the 
Plaintiff  and  for  the  Defendant,  argued 
the  law,  as  well  as  the  facts  of  the  case, 
before  the  Jury,  and  concurred  in  asking 
the  Court  to  instruct  the  Jury  on  the  Law;, 
wherefore  the  Court  did  instruct  the  Jury, 
that  if  they  were  of  opinion  that  the  evi- 
dence aforesaid,  adduced  by  Plaintiff  and 
Defendant,  is  true,  and  proves  every  fact 
which  it  purports  to  prove,  and  that  the 
only  fact  of  said  evidence,  in  which  there 
is  a  variance,  (viz:  that  respecting  the 
time  of  the  evening  in  which  the  sale 
aforesaid  was  made,)  was  in  favor  of  the 
Defendant,  (that  is  to  say,  if  they  should 
be  of  opinion  that  the  sale  was  made  as 
late  in  the  evening  as  five  o'clock,)  that 
the  Plaintiff  had  a  right  to  recover  in  this 
action ;  (and  in  support  of  this  instruction 
the  Court  assigned  its  reason  at  large,  but 
it    is   deemed    unnecessary,    and  im- 

480  proper,    to  place  ''that   argument  on 
this  paper;)  to  which   instruction   of 

the  Court,  the  Defendant  by  his  Counsel  ex- 
cepted. The  Defendant's  Counsel  then 
moved  the  Court  to  instruct  the  Jury,  that 
if,  in  their  opinion,  the  usage  of  trade  in 
the  city  aforesaid,  or  the  contract  between 
the  parties,  required  that  the  flour,  the 
subject  of  the  said  contract,  should  be, 
when  delivered,  in  merchanlable  order,  it 
was  incumbent  on  said  Plaintiff  to  prove  to 
their  satisfaction,  that  the  flour  aforesaid 
was  merchantable;  but  the  Court  declined 
giving  such  instructions,  1st.  Because  the 
said  proposition  is  partly  abstract,  not  grow- 
ing out  of  the  evidence,  the  whole  of  which 
is  herein  before  set  down,  and  because,  so 
far  as  it  is  relevant  to  the  case,  the  Court 
has  already  given  its  opinion  upon  it.  2d. 
Because  after  the  Court  had  given  its  opin- 
ion, on  the  whole  Law  of  the  case,  upon 
motion  of  the  Plaintiff's  Counsel,  with  the 
concurrence    of    the    Defendant's  Counsel* 
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and  after  an  argument  from  both  sides, 
before  the  Jury,  on  the  law  and  the  evi- 
dence, it  is  deemed  inadmissible  and  ir- 
regular, to  receive  detailed  motions,  for 
instructions  to  the  Jury.  And  therefore 
overruled  the  motion.  To  which  several 
opinions  of  the  Court,  the  Defendant  by 
his  Counsel  excepted." 

From  the  Judgment  in  this  case,  the 
Defendant  in  the  Superior  Court,  appealed 
to  the  Court  of  Appeals. 

The  Attorney  General  and  Stanard  for 
the  Appellant. 

I/eigh,  and  Nicholas,  for  the  Appellee. 

June  4.  The  Judges  delivered  their  opin- 
ions.* 

JUDGE  CARR. 

The  Appellee  sued  the  Appellant  in  As- 
sumpsit, on  a  contract  for  so  much  flour 
sold.     The   Declaration    had    several 

481  *counts,  some  special,  some   general. 
The  Jury  found  a  general  verdict  for 

the  Plaintiff  for  $416  50,  on  which  Judg- 
ment was  rendered.  On  a  subsequent  day 
of  the  Term,  the  Counsel  for  the  Defend- 
ant, with  the  consent  of  the  opposing 
Counsel,  tendered  a  Bill  of  Exceptions  to 
sundry  opinions  of  the  Court,  given  on  the 
trial.  The  Bill  sets  out  at  lar<e  what  the 
evidence  was  intended  to  prove,  and  on 
this  statement,  several  motions  for  instruc- 
tion to  the  Jury  are  predicated.  But  one 
of  them  was  the  subject  of  discussion  at 
the  Bar,  and  to  that  I  shall  confine  my  re- 
marks. The  Court  instructed  the  Jury, 
**thatifthey  believed  that  the  evidence 
adduced  was  true,  and  proved  every  fact 
which  it  purported  to  prove,  and  that  tne 
sale  took  place  at  Ave  o'clock  in  the  even- 
ing, (the  only  fact  as  to  which  there  was 
any  variance,)  the  Plaintiff  had  a  right  to 
recover  in  this  action."  To  enable  us  to 
judge  of  the  correctness  of  this  instruction, 
we  must  look  into  the  evidence  first,  and 
then  to  the  law  of  the  case. 

On  the  20th  March,  1820,  the  Appellee 
sold  to  the  Appellant  one  hundred  and 
forty-one  barrels  of  fine  flour,  with  certain 
mill  brands  on  them,  according  to  a  list 
stating  the  number  of  barrels  of  each 
brand.  The  price  was  $3  50  cents  per  bar- 
rel. The  flour  was  stored  in  the  warehouse 
of  J.  &  J.  Fisher.  The  Plaintiff  received 
from  the  Defendant  a  check  on  the  Vir- 
ginia Bank  for  the  full  amount  of  the 
price,  and  executed  and  delivered  to  the 
Defendant  an  order  for  the  flour  on 
the  warehouse  man.  In  the  evening  of  the 
same  day,  the  Plaintiff  finding  that  he  had 
mistaken  the  number  of  barrels,  sent  a 
corrected  list  to  the  Defendant,  reducing 
the  number  to  one  hundred  and  nineteen 
barrels.  Upon  this,  the  order  and  check 
were  given  up,  and  a  new  contract  made, 
by  which  the  one  hundred  and  nineteen 
barrels  of  flour,  according  to  the  list,  were 
sold  by  the  Plaintiff  to  the  Defendant  for 
the  same  price,  amounting  to  $416  50  cents. 
For  this  sum  the  Defendant  gave  the 
Plaintiff  a  check  on  the  Virginia  Bank, 
and  the  Plaintiff  gave  a  receipt  in  full, 
and    an    order    for    the    flour.      The 

482  '^bill  of  parcels,  (describing  the  flour 
very  minutely,)  and   the   receipt,  are 
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set  out  at  large.  This  last  agreement  was 
made,  (to  say  the  latest,)  about  five  o'clock 
in  the  evening.  It  is  the  usage  of  the 
Banks  of  Richmond,  well  known  to  mer- 
chants and  others  dealing  with  them,  not 
to  pay  checks  after  3  o'clock,  P.  M.  At 
the  time  of  the  sale,  the  Plaintiff  had  in 
the  same  store-house  about  three  hundred 
barrels  superfine  flour,  and  there  were 
there  also  between  two  and  three  thousand 
barrels,  belonging  to  others,  of  different 
qualities  and  brands,  but  none  other  but 
the  Plaintiff's  with  the  same  brands  as  the 
one  hundred  and  nineteen  barrels.  At  the 
time  of  giving  the  order  for  the  flour,  there 
was  a  considerable  fall  of  rain,  which  con- 
tinued till  night.  At  the  time  of  the  sale 
the  Plaintiff  had  in  fact  four  more  barrels 
of  fine  flour  than  he  sold  to  the  Defendant 
in  the  same  house,  and  of  the  same  brands, 
to  wit:  two  of  Rose*s  and  two  of  Pedlar's 
brand.  Except  this,  the  list  corresponded 
exactly  with  the  fine  flour  which  the  Plain- 
tiff had  in  Fishers'  store -house,  both  in 
number  and  brands.  Between  barrels  of  fine 
flour  ol  the  same  brand,  there  is  no  differ- 
ence in  price.  On  the  morning  of  the  21st 
March,  the  warehouse  accidently  took  fire, 
and  was  burnt,  together  with  the  check 
for  the  price  of  the  flour,  and  the  flour  it- 
self; the  one  hundred  and  nineteen  barrels 
having  never  been  separated  from  the  four 
barrels  of  the  Plaintiff,  nor  the  larger  par- 
cels belonging  to  others.  The  Defendant, 
on  the  same  morning  <  irected  the  Cashier 
not  to  pay  the  $416  50  cents.  It  is  not  the 
practice  in  Richmond  for  the  keepers  of 
storehouses  to  deliver  flour  in  the  rain,  nor 
after  dark;  but,  this  flour,  if  it  had  been 
called  for  on  that  evening,  would  have  been 
delivered,  and  it  could  have  been  done,  the 
store-keeper  said,  in  an  hour.  \t  some- 
times happens  that  flour,  about  to  be  deliv- 
ered, wants  cooperage,  in  which  case  the 
usage,  well  known  to  merchants  is,  that 
the  cooperage  is  done  by  the  storer,  at  the 
expense  of  the  vendor:  sometimes  forty  bar- 
rels in  one  hundred  wiU    want   coopering ; 

sometimes  not  one.  It  has  been,  and 
483      is  the  usage  of  storers*in  Richmond, 

well  known  to  the  merchants,  to 
charge  the  vendor  of  the  flour  with  the 
stora^ge,  and  to  deliver  it  to  his  order 
whenever  called  for.  The  storer  in  this 
case  would  have  delivered  any  flour  of  the 
Plaintiff's  to  his  order,  on  demand,  though 
the  storage  was  not  paid,  holding  him  re- 
sponsible, and  charging  him  with  it.  It  has 
been,  and  is  the  common  course  of  trade 
in  Richmond,  for  flour  in  store  to  be  sold 
by  draft  or  order  on  the  store-keeper,  and 
to  pass,  by  the  transfer  of  the  order 
through  many  different  hands,  without 
actual  delivery  of  the  flour  to  any. 

We  are  to  consider  whether,  taking  all 
these  facts  as  proved  to  the  satisfaction  of 
the  Jury,  the  Court  properly  instructed 
them,  that  the  Plaintiff  ought  to  recover  in 
this  action,  remarking  by  the  way,  that 
the  instruction  touches  no  matter  of  fact, 
but  matter  of  law  solely;  that  it  does  not 
speak  of  the  recovery,  as  to  amount,  or 
quantity,  but  merely  as  to  the  right:  *'that 
the  Plaintiff,  (if  they  believed  the  evi- 
dence) had  a  right  to  recover,"  so  that  if 
he  have  a  right  to  recover  any  part  of   his 
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demand,  the  Court  was  ri^^bt,  and  it  re- 
maiaed  for  the  Jury  to   settle   the  amount. 

The  threat  question  is,  to  whom  did  the 
flour  belong  when  burnt,  for  the  owner 
must  bear  the  loss.  Was  the  contract  so 
complete  as  to  pass  the  property?  We  will 
consider  this,  first,  upon  the  general  prin- 
ciples which  regulate  contracts  of  sale; 
secondly,  upon  the  usage  found,  that  flour 
passes  from  hand  to  hand,  by  the  transfer 
of  the  order,  without  the  actual  delivery  of 
possession. 

1st.  To  charge  on  a  contract  of  sale,  and 
put  at  the  risk  of  the  vendee,  a  construc- 
tive delivery  is  enough.  An  actual  deliv- 
ery, neither  in  law,  nor  in  facf,  is  required. 
It  is  only  necessary  that  it  be  such  as  to 
pass  the  entire  right  of  property.  A  sym- 
bolical delivery,  as  the  key  of  a  warehouse 
where  the  goods  are  deposited,  will  pass 
them  to  the  vendee.  1  Atk.  171 ;  1  East. 
195;  3  John.  Rep.  395.  So.  if  the  contract 
of  sale  be  complete,  though  the  goods 

484  continue    *in    the    warehouse    where 
stored  ac  the  time   of   sale,  under  an 

agreement  to  be  free  of  storage  for  a  cer- 
tain number  of  days,  and  during  that  time 
they  be  burnt,  the  vendee  must  bear  the 
loss.  Phillimore  v.  Barry,  1  Camp.  513. 
So,  where  the  vendor  has  no  further  act  to 
do,  to  ascertain  the  quantity,  quality,  or 
price  of  the  article  sold,  the  vendee  must 
bear  every  loss  by  fire,  Ac.  though  he  could 
not  withdraw  the  goods  from  the  place  of 
deposit,  because  the  duties  were  not  paid, 
the  fact  that  thev  were  not  paid  being  pro- 
claimed at  the  sale,  and  vendor  being  in 
no  default  for  the  nan-nayment  between 
the  sale  and  burning.  Hiade  v.  White- 
house,  7  East.  558.  But  if  by  the  terms  of 
sale,  there  remains  anything  to  be  done  by 
the  vendor  in  order  to  render  the  goods  de- 
liverable, a  loss  subsequent  to  the  sale, 
and  prior  to  the  doing  of  that  act,  must  be 
borne  by  the  vendor.  If,  therefore,  weigh- 
ing be  necessary  to  ascertain  the  quantity, 
Hansom  v.  Meyer,  6  East.  614;  or  some 
casks  remained  to  be  filled  up.  to  make 
them  of  one  weight,  Rjgg  v.  Minett,  11 
East.  210;  or  the  contents  of  bales  are  to  be 
counted,  Zagury  v.  Firnell,  2  Camp.  240; 
or  it  be  the  duty  of  the  vendor  to  do  any 
other  act,  for  ascertaining  the  quantity, 
quality,  or  price  of  the  article,  it  is  for 
such  part  as  is  not  ascertained,  at  his  risk, 
though  the  remainder  will  be  at  that  of  the 
purchaser.  Sae  Shepley  v.  Davis,  5  Taunt. 
617;  Busk  v.  Davis,  2  Mau.  &  Selw.  397, 
and  many  other  cases.  All  these  go  upon 
the  ground,  that  by  the  contract  some  es- 
sential act  remained  to  be  done  by  the 
vendor,  as  between  vendor  and  vendee,  to 
the  completion  of  the  contract,  and  when- 
ever this  is  the  case,  the  property  does  not 
pass,  but  remains  in  the  vendor,  and  at 
his  risk. 

The  doctrine  of  stoppage  in  transitu, 
must  be  cautiously  applied  to  the  case  be- 
fore us.  It  is  established  Law  in  England, 
that  if  goods  be  consigned  to  a  merchant, 
and  when  they  reach  him  he  has  become 
bankrupt,  they  go  to  his  assignees,  though 
the  consignor  should  remain  wholly  unpaid, 
and  though  when  he  consigned  them, 

485  he  considered  *his  correspondents  to 
be  in    good    credit.      The    harshness 


and  injustice  of  this  principle  is  felt,  and 
lamented  by  the  Judges,  and  they  go  as 
far  as  they  can  in  favor  of  an  unpaid 
vendor.  Thus,  in  Hammond  v.  Anderson, 
4  Boa.  A  PuU.  70,  Sir  J.  Mansfield,  Ch.  J. 
says,  **the  right  of  stopping  in  transitu  is 
a  favourable  right,  which  the  Courts  of 
Law  are  always  disposed  to  assist."  In 
Scott  V.  Pettit,  3  Bos.  A  PuU.  469,  Lord 
Alvanley,  who  bad  tried  the  cause  at  N.  P. 
says,  ^*At  the  trial  I  could  not  b*lp  forming 
the  wish,  that  the  question,  how  far  the 
bankruptcy  of  Beckley  had  operated  as  a 
countermand  of  his  previous  orders  to 
Messrs.  Wallers,  should  be  considered  bj 
the  Court.  But  in  looking  into  the  cases,  I 
find  that  question  to  be  completely  closed 
in  Westminster  Hall,  and  that  we  therefore 
are  bound  to  hold,  that  though  a  bankrupt 
has  altogether  ceased  to  be  a  trader,  his 
warehouse  continues  open,  for  the  purpose 
of  receiving  goods,  and  that  the  assignees 
have  a  right  to  take  possession  of  everj 
thing  that  may  come  into  their  bands, 
without  paying  a  single  farthing,  even 
though  the  consignors  of  the  goods  are  not 
entitled  to  come  in  under  the  commission." 
And  Heath,  J.  says,  '*It  is  much  to  be 
lamented,  that  goods  consigned  to  a  bank- 
rupt, which  arrive  after  the  act  of  bank- 
ruptcy, as  in  this  case,  should  ever  be 
considered  a  part  of  the  bankrupt's  efifects. 
The  hardship  to  which  this  rule  of  Law 
had  given  rise  to,  in  particular  cases,  was 
the  occasion  of  introducing  the  doctrine  of 
stoppage  in  transitu.*'  It  is  not  strange, 
that  in  their  wish  to  restrict,  and  mitigate 
this  harsh  doctrine,  the  Judges  should 
sometimes  decide  that  goods  are  still  in 
transitu,  when,  if  the  question  were  be- 
tween two  equally  innocent,  which  should 
bear  the  loss,  they  would,  under  the  same 
circumstances,  have  decided  that  the  pos- 
session was  changed,  and  the  vendee  the 
owner.  When  the  question  of  transit  is 
decided  against  the  unpaid  vendor,  we 
may  safely  take  such  a  case  as   applying  a 

fortiori  to  a  question  of  mere  risk. 
486         *Let  us  now  see  how  these   general 

doctrines  apply  to  our  case.  Two  mer- 
chants in  the  City  of  Richmond  come 
together;  the  one  is  a  seller  of  flour,  the 
other  a  buyer.  The  seller  exposes  his  bill 
of  parcels:  here  I  have  one  hundred  and 
nineteen  barrels  of  fine  flour, .  lying  in 
Fishers*  warehouse:  these  are  the  particu- 
lar brands,  and  number  of  each  brand:  tax 
price  is  $3  50  per  barrel,  cash.  The  buyer 
says,  I  will  take  it.  The  amount  is  cal- 
culated, for  which  he  gives  a  check  on  the 
Bank.  The  seller  at  the  same  time  gives 
him  a  bill  of  parcels,  an  order  on  the  ware- 
house man,  and  a  receipt  in  full  for  the 
price  of  the  flour.  Is  not  this  a  complete, 
and  executed  contract?  The  money  paid, 
and  the  flour  delivered.  That  the  check 
was  made,  and  understood  as  a  cash  paj- 
ment,  none  will  doubt,  who  recollects  that, 
since  the  institution  of  Banks,  the  mer- 
chants have  used  them  as  a  place  of  deposit 
for  their  funds,  and  make  all  their  money 
payments  by  checks  on  them.  The  receipt 
in  full,  too,  shows  that  the  seller  at  least 
thought  that  he  had  gotten  his  money.  It 
would  seem  strange,  if  in  return  he  did  not 
give  the  flour.     An  actual,  manual  delivery 
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oi  it,  was,  from  the  nature  of  the  article, 
not  to  be  expected;  but  fair  dealing  re- 
quired that  something  equivalent  should  be 
done,  and  the  vendee  would  hardly  have 
paid  bis  money,  without  getting  what  he 
considered  equal  to  an  actual  delivery :  he 
got  the  order,  directing  the  warehouse  man 
to  deliver  him  one  hundred  and  nineteen 
barrels  of  fine  flour  of  speci^ed  brands. 
Kxcluding  all  subsequent  events  from  our 
view,  and  looking  at  this  contract  as  the 
parties  did  at  the  moment  of  making  it, 
can  we  doubt  for  an  instant,  that  they  con- 
sidered it  complete;  that  each  party  had 
done  all  that  he  had  to  do  with  it?  And 
the  intention  of  the  pai'ties,  we  know,  is 
of  the  essence  of  contracts.  This  seems  to 
me,  the  common  sense,  practical  view  of 
the  subject,  and  it  is  fully  supported  by 
the  Law.  A  bargain  struck,  and  payment 
of  the  purchase  money,  vests  the  property 
of    the   chattel     in     the    vendee.     2 

487  Black.  Com.  448.     This  was  *admitted 
in  the  case  of  a   specific  chattel,  as  a 

horse;  but,  the  principle  is  applicable  to 
every  case  where  the  subject  of  the  bar- 
gain is  so  designated  as  to  be  clearly 
distinguishable.  Thus,  in  Hinde  v.  White- 
liouse.  Lord  Ellen  borough  applies  it  to  a 
sale  of  sugars  at  auction,  which  were  af- 
terwards burnt.  In  support  of  his  opinion, 
he  cites  with  approbation,  a  passage  from 
Noy's  Maxims,  88,  where  it  is  said,  that 
•*if  I  sell  my  horse  for  money,  and  the 
horse  die  in  my  stable  between  the  bargain 
and  delivery,  I  may  have  an  action  of  debt 
for  my  money,  because  by  the  bargain,  the 
property  was  in  the  buyer.*'  And  it  will 
be  observed,  that  in  this  case,  Lord  Ellen- 
borough  lays  great  stress  on  the  meaning 
of  the  parties,  and  '^what  was  considered 
between  them." 

Phillimore  v.  Barry,  1  Camp.  513.  This 
was  a  sale  of  rum,  forming  part  of  the 
cargo  of  a  Danish  prize,  which  was  lodged 
in  the  warehouse  of  Fector  &  Minet,  of 
Dover.  The  terms  of  sale^  were  a  deposit 
of  25  per  cent,  to  be  paid  immediately,  and 
the  remainder  in  thirty  day;  at  the  end  of 
that  time,  purchasers  to  take  away  the 
goods,  or  afterwards  to  pay  warehouse  rent. 
Thirteen  puncheons  of  this  rum,  consisting 
of  several  lots,  were  bid  for,  and  knocked 
down  to  an  agent  of  the  Defendants,  for 
them.  Before  the  thirty  days  elapsed,  the 
warehouse  caught  fire,  and  by  means  of  a 
quantity  of  gunpowder  lodged  in  them, 
were  blown  into  the  air.  There  was  no 
evidence  of  the  deposit  being  paid.  The 
action  W3S  brought  by  the  seller,  to  recover 
the  price  of  the  rum.  The  first  question 
was  upon  their  Statute  of  Frauds,  the  17th 
section  of  which  requires  a  memorandum 
in  writing,  in  certain  cases,  in  the  sale  of 
personal  chattels,  in  this,  difi^ering  from 
ours.  Having  discussed  that  point.  Lord 
Ellenborough  held,  that  the  property  vested 
absolutely  in  the  purchasers,  from  the 
moment  of  the  sale,  and  there  was  a  ver- 
dict for  the  Plaintiff. 

Bat  it  was  contended,  that  the  case  be- 
fore us  falls  within  that  class  of  cases,  where 
something  still  remained  to  be  done  by  the 
vendor  to  complete  the  contract,    and 

488  therefore  *that    the    property    in  the 
fiour   did    not    pass,  and    this  some- 


thing, it  is  said,  was  the  cooperage,  and 
the  warehouse  rent,  both  of  which  were 
chargeable  to  the  vendor.  But  it  must  be 
remembered,  that  that  which  remains  to 
be  done,  must  be  something  essential  to 
put  the  articles  sold,  in  a  deliverable  state, 
and  something,  too,  between  vendor  and 
vendee.  As  to  the  cooperage  it  does  not 
appear  that  any  was  wanting  in  this  case; 
and  if  it  was,  the  usage  proved  is,  that  it 
was  done  by  the  storer,  at  the  vendor's  ex- 
pense. As  to  the  warehouse  rent,  that 
formed  no  lien  on  the  flour,  for  it  is  proved 
to  be  the  usage,  to  charge  it,  (not  upon 
the  fiour,  but}  to  the  vendor,  and  **to  de- 
liver the  flour  to  his  order  when  called 
for.*'  Neither  of  these  things,  then,  show 
any  thing  farther  to  be  done  by  the  vendor, 
nor  any  obstacle  existing  to  the  delivery 
of  the  flour.  The  vendee  had  only  to  pre- 
sent his  order  to  the  warehouse-man,  and 
the  flour  would  have  been  rolled  out  to  him, 
without  a  moment's  delay.  The  case  of 
Austin  V.  Craven,  4  Taunt.  643,  is  not  like 
this.  That  was  Trover  for  fifty  hogsheads 
of  sugar,  of  a  particular  description,  to  be 
delivered  on  board  a  British  ship.  The 
action  failed,  because  the  Plaintiff  could 
not  prove  that  the  Defendants  (who  were 
sugar  refiners)  ever  had  on  hand  the  speci- 
fied quantity  and  description  of  sugars 
sold :  here  it  is  in  proof  that  every  barrel 
of  flour  called  for  by  the  order  was  at  the 
warehouse.  Nor  is  this  case  like  that  of 
Busk  V.  Davis,  2  Mau.  &  Selw.  397.  That 
was  a  sale  of  ten  tons  of  Riga  flax,  lying 
at  the  Defendant's  wharf,  at  1181.  per  ton : 
the  flax  was  in  mats,  varying  in  quantity 
from  three  to  five  or  six  hundred  weight. 
The  quantity  sold  was  to  be  ascertained  by 
weighing  by  the  wharfinger,  and  to  make 
up  ten  tons  might  require  the  breaking  of 
the  flax  mats.  Before  payment  for  the 
flax,  the  vendee  became  bankrupt,  and  the 
vendor  sent  an  order  to  the  Defendant,  at 
whose  wharf  the  flax  still  remained,  not  to 
deliver  it.  The  assignees  of  the  bankrupt 
brought  Trover.  Lord  Ellenborough  says, 
*'The  question  in  this  case  is,  whether  the 

property  has  been  so  ascertained 
489      *as  to  be  considered  in    law  as  efi^ect- 

nally  delivered,  the  order  to  deliver 
having  been  given  to  the  wharfingers,  and 
entered  on  their  books.  That  would  not, 
of  itself,  be  sufficient,  unless  the  flax  were 
in  a  deliverable  state,  and  if  farther  acts 
were  necessary  to  be  done  by  the  seller  to 
make  it  so.  Here  it  appears  that  farther 
acts  were  necessary;  for,  the  flax  was  to 
be  weighed,  and  the  portion  of  the  entire 
bulk  to  be  delivered,  was  to  be  ascertained ; 
and  if  the  weight  of  any  number  of  un- 
broken mats  was  insufficient  to  satisfy  the 
quantity  agreed  upon,  it  would  ha.ve  been 
necessary  to  break  open  some  mats  in  order 
to  make  up  that  quantity.  Therefore,  it 
was  impossible  for  the  purchaser  to  say 
that  any  precise  number  of  mats  exclusively 
belonged  to  him."  Observe  the  striking 
difi^erence  between  that  case  and  ours. 
There,  the  flax  was  put  up  in  mats,  and 
sold  by  the  ton :  to  make  up  the  number  of 
tons  sold,  it  might  be  necessary  to  break 
up  some  of  the  mats.  Here,  the  flour  was 
put  up  in  barrels,  and  sold  by  the  barrel : 
no  further  process  necessary,  no  weighing, 
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no  barrel  to  be  broken  to  make  up  the 
quantity.  There,  it  was  impossible  for 
the  buyer  to  say  that  any  precise  number 
of  mats  belonged  to  him.  If  he  could  have 
said  so,  the  argument  of  the  Chief  Justice 
leads  directly  to  the  conclusion,  that  the 
decisioq  would  have  been  different.  Here, 
the  vendee  could  say  what  precise  number 
of  barrels  belonged  to  him;  his  order  des- 
ignated number  and  brand,  precisely. 

But,  I  will  now  cite  a  case,  which  (if  I 
mistake  not  strangely,)  will  remove  the  ob- 
jection, that  there  was  no  such  separation 
here,  as  would  enable  the  vendee  to  desig- 
nate any  particular  barrels  as  his  property ; 
an  objection  founded  on  the  fact,  that  there 
were  in  the  warehouse,  and  belonging  to 
Pendleton,  two  barrels  of  the  Rose,  and 
two  of  the  Pedlar  brand,  which  were  not 
sold  with  the  one  hundred  and  nineteen. 
The  case  is  Jackson  v.  Anderson,  4  Taunt. 
24.  Saddler,  Jackson  &  Co.  consigned  to 
Fielding,  residing  at  Buenos  Ayres,  goodo 
to    be    sold    for   them.     He  sold  the  goods, 

and  sent  them  an  account  of 
490      *the  proceeds,  calculated    in    dollars, 

and  annexed  to  the  following  letter. 
**Gent:  Annexed,  I  hand  you  an  account 
of  sales  of  four  trunks,  nett  proceeds,  1,%9 
Spanish  dollars,  which  amount  I  shall  ship 
per  the  Cheerly,  gun  bri^,  Lieutenant  Ful- 
larton,  who  will  sail  direct  for  England, 
in  ten  or  fourteen  days,"  &c.  Sometime 
afterwards,  the  Plaintiff  received  the  fol- 
lowing letter,  brought  by  the  ship  Cheerly. 
**Gent:  I  have  by  this  conveyance,  sent 
to  my  friends,  Messrs.  Laycock  &  Co.  a 
bill  of  lading  for  a  barrel 

J.  F. 
of  dollars,  marked  —^ —  100,  in  which  are 

P. 
included  for  you,  and  on  your  account, 
$1,%9,  which  sum  will  be  rendered  to  you 
by  said  gentlemen,"  &c.  On  the  receipt 
of  this  letter,  the  Plaintiffs  applied  to  Lay- 
cock  A  Co.,  and  after  being  put  off  several 
times,  were  at  length  told,  that  they  had 
transferred  the  bill  of  lading  to  a  friend. 
On  further  enquiry,  they  found  that  the 
barrel  of  dollars,  on  its  arrival,  had  been 
deposited  in  the  Bank  of  England,  and 
that  the  bill  of  lading,  endorsed  severally 
by  Fielding,  Laycock  &  Co.,  and  the  De- 
fendants, had  been  transmitted  to  the  Bul- 
lion Office  by  the  Defendants,  of  whom  the 
Bank  had  purchased  the  dollars,  and  paid 
them  the  sum  of  1,0981.  13  9,  beinjf  the  value 
of  $4,718,  contained  in  the  barrel,  which 
sum  the  Defendants  carried  to  the  credit  of 
Laycock  &  Co.,  with  whom  they  had  an 
account  as  Bankers.  Upon  this,  the  Plain- 
tiffs demanded  the  $1,%9  of  the  Defend- 
ants, who  refused  to  deliver  them  up,  and 
thereupon  they  brought  Trover  for  them. 
A  verdict  and  Judgment  at  Nisi  Prius, 
were  taken  for  the  Plaintiffs  for  4181.  18  9, 
with  leave  to  the  Defendants  to  move  to 
enter  a  nonsuit.  In  support  of  the  motion, 
it  was  urged  by  Shepherd  and  Vaughan, 
Sergeants,  that  admitting  the  barrel,  con- 
signed to  Laycock  &  Co.,  to  be  the  same 
from  which  the  $1,%9  were  intended  to  be 
appropriated  to  the  Plaintiffs,  still  there 
has  not  been  any  such  appropriation  of 
them,  as  will  entitle  the  Plaintiffs  to 
this    form      of     action.       The    objection. 
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*they  said  is,  that  there  has  not  been 

any  act  done  in  respect  to  the 
$1,%9,  claimed  by  the  Plaintiffs  to  sepa- 
rate them  from  the  rest,  so  as  to  enable  the 
Plaintiffs  to  designate  them  as  their  own 
property ;  and  when  a  demand  was  made, 
by  the  Plaintiffs,  of  the  dollars,  if  the 
Defendant  had  desired  them  to  point  out 
which  dollars  were  their  property,  they 
could  not  possibly  have  ascertained  them, 
which  shows  that  neither  Trover  nor  Det- 
inue will  lie.  This  was  the  argument  of 
eminent  Counsel,  and  it  will  be  admitted 
that  it  was  put  in  its  most  imposing  form. 
What  said  the  Court?  Its  opinion  was  de- 
livered by  Mansfield,  Ch.  J.  After  dispos- 
ing of  the  other  objection*  he  remarks, 
** Another  question  has  arisen  from  the  in- 
termixture of  property.  It  appears  that  no 
separation  was  ever  made  from  the  whole 
quantity  of  $1,%9,  belonging  to  the  Plain- 
tiff; and  an  objection  has  been  taken  on 
that  ground  against  the  form  of  the  action. 
But,  we  think  there  is  no  difficulty  in  that 
point.  The  Defendant  has  disposed  of  all 
the  dollars :  consequently,  he  has  disposed  of 
those  which  belong  to  the  Plaintiffs;  and  as 
all  are  of  the  same  value,  it  cannot  be  a 
question,  what  particular  dollars  were  his. 
It  is  not  like  the  case  of  tenants  in  common, 
who  have  a  right  to  a  part  of  every  grain 
of  corn,  &c.  Here,  one  has  a  right  to  a 
certain  number,  and  the  other  to  the  rest. 
If  a  man  keeps  all,  and  has  no  right  to  a 
part,  the  action  lies  for  that  part,  which 
he  wrongfully  detains."  Now  I  ask,  where 
is  the  difference  with  respect  to  separa- 
tion  between  that  case  and  this?  If  Trover 
could  be  maintained  for  $1,%9,  ont  of  an 
undivided  mass  of  S4,718,  would  not  Trover 
equally  lie  for  one  hundred  and  nineteen 
barrels  of  flour  out  of  one  hundred  and 
twenty-three?  The  dollars  were  not  more 
alike  than  barrels  of  the  same  quality  and 
brand.  The  dollars  in  the  one  case  were 
consigned  to  Laycock  &  Co.,  and  the  bill 
of  lading  endorsed,  and  delivered  to  them: 
in  the  other  case,*  the  barrels  of  flour  were 
stored  with    the    warehouse-man.      In   the 

one  case,  a  letter   is    written    to  the 
492      Plaintiff,  which  is  'considered  as  an 

order  on  the  consignee  for  $1,%9,  out 
of    a    barrel     containing    $4,718:    in    the 
other,  an  order  ts  given  on  the  warehouse- 
man for  one  hundred  and   nineteen  barrels 
of  flour,  of  particular   marks    and    brands, 
out    of  one  hundred  and  twenty-three.    If 
Trover  could  be  maintained  for  the  dollars, 
could    it    not  equally  for  the  flour.    It  was 
asked,  suppose  a  part  of  the  flour  had  been 
burnt,  how  would  you  have  decided  whose  it 
was?    I  ask,  suppose  a  part  of   the   dollars 
had    been    stolen    out  of  the  barrel,  whose 
loss  would  it  have   been?    The   very   same 
difficulty  is  presented,  yet  we   see   that  in 
the  case  of  the  dollars,  the   Court   did   not 
perplex  themselves  with  it,  but    going  on 
the    great    principles   of  justice,  sustained 
the   claim    of  property.     Observe,  too,  the 
ground  taken:  ^*As  all  (the  dollars)   are  of 
the  same  value,  it   cannot   be   a   question, 
what  particular  dollars  were  his.*'     In  our 
case    it    is  expressly    in  evidence,  that  be- 
tween barrels  of  the  same  brand   and  qual- 
ity, there  is  no  difference    in    price.     May 
we  not  say  here  then,  *^As  all    the   barrels 
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were  of  the  same  value,  it  cannot  be  a 
question,  what  particular  barrels  were 
his?"  Again,  the  Chief  Justice  says, 
'^Here,  one  has  a  right  to  a  particular  num- 
ber, and  the  other  to  the  rest."  Did  not 
the  order  in  this  case  give  the  vendee  a 
right  to  a  particular  number,  one  hundred 
and  nineteen  barrels?  Yes;  and  the  rest 
belonged  to  the  vendor.  Thus,  I  think  I 
maj  fairly  say,  that  leaving  the  custom 
out  of  the  question,  the  case  is  with  the 
Plaintiff. 

But,  surely,  the  custom  puts  it  beyond  all 
question.  **An  established  usage  (says 
Chief  Justice  Gibbs,  in  Lucas  v.  Dorrien, 
2  Com.  L.  Rep.  105,)  constitutes  the  com- 
mon understanding  of  parties  in  their  deal- 
ings, and  on  the  foot  of  that  common 
understanding,  they  are  supposed  to  con- 
tract." See  also  Doug.  513,  what  Lord 
Mansfield  says  of  a  custom,  even  one  year 
old ;  and  see  Starkie*8  Bvid.  pt.  4th, 
452-3-4-5.  The  custom  found  is,  that 
flour  in  store  is  sold  by  order,  and  passes 
by  the  transfer  of  the  order,  from  hand  to 

hand,  without  actual  delivery  of  the 
493      *flour  to   any."     Now,    engraft   this 

into  the  contract  of  the  parties  before 
us,  and  the  question  must  be  decided,  un- 
less you  say  that  the  parties  could  not  make 
such  a  contract;  that  such  an  usage  cannot 
stand.  And  Why  should  we  say  so?  There 
is  nothing  illegal  in  it.  The  principal 
foundation  of  Mercantile  Law  is  usage: 
and  it  has  become  Law,  because  the 
Courts,  finding  it  established  in  prac- 
tice, have  respected  it,  and  made  it  the 
rule  of  their  decisions  in  mercantile 
cases.  That  this  usage  is  convenient, 
is  proved  both  by  its  existence,  and 
the  nature  of  the  article.  It  saves  the 
trouble  to  the  merchant,  of  going  twenty 
times  a  day  to  the  different  warehouses,  to 
examine  the  different  parcels  of  flour  he  had 
bought ;  for,  under  the  usage,  the  order  is 
a  negotiable  paper:  the  traders  in  flour  look 
to  the  order  only,  and  the  flour  passes  by 
it  from  hand  to  hand :  but,  the  character  of 
the  paper  is  changed  at  once,  and  the  usage 
destroyed,  if  you  say  that  however  exactly 
it  describes  the  flour,  that  flour  shall  not 
pass,  if  there  be  any  other  like  it  in  the 
warehouse:  the  paper  will  no  longer  pass 
by  its  face,  but  before  any  buyer  will  pay 
his  money,  he  will  go  to  the  warehouse 
with  the  bill  of  parcels,  in  his  band,  and 
examine,  not  only  to  ascertain  whether  the 
flour  described  is  there,  but  whetner  there 
may  not  be  in  the  warehouse  other  flour  of 
the  same  brand  and  quality.  And  why 
should  we  break  up  this  usage,  and  impose 
this  heavy  clog  on  the  commerce  of  the 
place?  Especially,  when  in  the  case  before 
us,  it  would  have  an  ex  post  facto  opera- 
tion on  the  contract  of  the  parties.  It  can- 
not be  denied  that,  under  the  usage,  they 
intended  an  immediate  change  of  owner- 
ship as  to  the  flour,  and  consequently,  that 
from  the  moment  of  such  change,  it  should 
be  at  the  risk  of  the  vendee ;  but,  after  the 
flour  is  burnt,  we  say  that  the  usage  is  a 
bad  one,  and  shall  not  stand,  and  giving 
this  decision  a  retrospective  action,  throw 
the  loss  upon  the  vendor. 

To  show  the  weight  which  the  Courts  give 
to  mercantile  usage,  I  will  refer  to  the  sub- 


ject of   dock  warrants,    treated    of  in    the 
following    cases:  Spear    v.  Travers, 

494  4  Camp.  251 ;  *Zwinger  v.  Samuda,  2 
Com.  Law  Rep.  98;  Lucas  v.  Dorrien* 

2  Com.  Law  Rep.  105;  and  Keyser  v.  Suse, 
5  Com.  Law  Rep.  461. 

But,  suppose  that  in  the  teeth  of  the 
contract,  the  usage  and  the  cases  cited,, 
we  say  that  no  flour  of  Rose  and  Pedlar 
brands  passed,  because  there  were  two  bar- 
rels of  each  mor^  than  were  sold.  Still 
as  regards  the  flour  of  the  Bent  Creek » 
Fredonian,  Rocky  Creek,  D.  S.  Garland,, 
and  Rockford  brands,  we  must  say  that 
passed  by  the  order,  because  all  in  the 
warehouse,  of  those  brands  and  quality, 
were  contained  in  the  order:  (as  in  Kugg 
V.  Minet,  the  Court  decided  that  the  prop- 
erty passed  to  the  vendee,  in  all  the  casks 
that  were  filled  up. )  And  if  the  property  in 
any  of  the  flour  passed  to  the  vendee,  Ihe 
vendor  had  a  right  to  recover  for  so  much, 
however  small  the  quantity ;  ^nd  the  in- 
struction of  the  Court  which  we  are  dis- 
cussing, and  upon  which  the  whole  turns, 
was  not  wrong,  for,  the  Court  instruct  the 
Jury,  that  if  they  believe  the  evidence,  the 
Plaintiff  had  a  right  to  recover  in  this  ac- 
tion, not  pretending  to  speak  as  to  the 
amount  of  the  recovery,  but  as  to  the  form 
of  the  action ;  as  to  the  law,  not  as  to  the 
facts. 

Upon  general  principles,  then,  and  also 
upon  the  usage,  I  am  of  opinion,  that  all 
the  flour  in  the  order  passed  by  it  to  the 
vendee,  and  that  he  must  bear  the  loss; 
but  if  only  a  pa^t  passed,  it  is  clear  to  me 
that  the  Court  did  not  err  in  its  instruction 
to  the  Jury.  The  Judgment  must  be  af- 
firmed. 

JUDGE  CABELL. 

This  was  an  action  of  Assumpsit,  brought 
in  the  Superior  Court  Court  of  Law  for  the 
County  of  Henrico,  by  William  G.  Pendle- 
ton, against  Gabriel  Ralston  and  Archibald 
Pleasants,  merchants  and  partners,  trad- 
ing under  the  firm  of  Ralston  &  Pleasants 
for  $416  50,  the  price  of  one  hundred  and 
nineteen  barrels  of  fine  flour  sold  and  de- 
livered   by  Pendleton    to    Ralston  & 

495  Pleasants.    The    suit    ''abated  as  to 
Ralston,  by  the  return  of  the  Sheriff, 

and  was  afterwards  prosecuted  against 
Pleasants  only.  The  contract  of  sale  was 
not  denied  by  Pleasants;  but  his  defence 
was  that  it  was  an  executory  contract  only, 
and  not  a  sale  executed  by  delivery. 

That  a  delivery  of  the  flour  was  necessary 
to  make  it  an  executed  sale,  is  not  denied. 
Nor  is  it  pretended  that  there  was  an  ac- 
tual delivery.  But  a  constructive  delivery 
is  as  effectual  as  an  actual  delivery :  And 
the  question  is,  whether  there  has  been 
such  delivery  in  this  case. 

The  contract  was  for  the  sale  of  one  hun- 
dred and  nineteen  barrels  of  fine  flour,  of 
certain  specified  mill  brands,  which  Pen- 
dleton then  had  stored  in  the  warehouse 
of  J.  &  J.  Fisher,  in  the  City  of  Richmond. 
The  price  was  fixed  at  $3  50  per  barrel,  to 
be  paid  in  hand,  amounting  in  the  whole 
to  $416  50.  Ralston  &  Pleasants,  as  soon 
as  the  contract  was  entered  into,  gave  to 
Pendleton  their  check  on  the  Bank  of  Vir- 
ginia, for  the  amount  of  the  purchase 
money,  and  received  from  him  a  bill  for  the 
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flour,  and  an  order  on  J.  &  J.  Fisher,  to 
deliver  the  flour  to  them.  The  order  waa 
in  the  following  terms:  ^'^essrs.  John  & 
James  Fisher,  junr.,  Gentlemen,  Deliver  to 
Messrs.  Ralston  &  Pleasants,  one  hundred 
and  nineteen  barrels  Richmond  flne  flo\ir, 
which  are  stored  with  you,  of  the  following 
brands,  viz:  Pedlar,  62  barrels;  Rose,  2 
barrels;  Bent  Creek,  7  barrels;  Fredonian, 
10  barrels;  Rocky  Creek,  20  barrels;  David 
S.  Garland,  13  barrels ;  Rockford,  5  barrels. 
Yr.  mo.  Wm.  G.  Pendleton.  Richmond, 
March  20,  1820."  Pendleton  actually  had, 
at  the  time  of  the  contract,  in  the  ware- 
house of  the  Fishers,  fine  flour  with  which 
the  order  might  have  been  strictly  complied 
with.  There  was  not,  at  that  time,  in  the 
said  warehouse,  any  fine  flour  of  the  speci- 
fled  brands,  other  than  that  which  belonged 
to  Pendleton  ;  nor  had  he  there  any  fine  flour 
of  the  specified  brands,  beyond  what  the 
order  called  for,  except  that  he  had  two 
more  of  **Pedlar"  brand,  and  two  more  of 
**Ro8e"  brand,  than  the  order  re- 
4%  quired.  But  *there  is  no  difference 
whatever  between  barrels  of  fine 
flour  of  the  same  mill  brand.  *^It  is 
the  common  usage  of  trade  in  the  City 
of  Richmond,  well  known  to  the  mer- 
chants thereof,  for  flour  in  store  to 
be  sold  by  draft  or  order  on  the  store- 
keeper, and  to  pass  by  that  mode  of  trans- 
fer, through  many  different  hands,  without 
actual  delivery."  The  storage  due  for  the 
flour  in  this  case,  was  not  paid  by  Pendle- 
ton, hut  *4tis  the  usage  of  the  store-house- 
keepers in  the  City  of  Richmond,  well 
known  to  the  merchants,  to  charge  the 
vendor  with  the  storage,  and  to  deliver  the 
flour  to  his  order,  when  called  for;"  and  it 
is  proved  in  this  case,  that  the  flour  would 
have  been  delivered,  on  the  day  of  sale, 
had  it  been  called  for,  notwithstanding  the 
storage  had  not  been  paid.  It  sometimes 
happens  that  flour,  when  about  to  be  deliv- 
ered, is  found  to  require  coopering;  but  in 
such  cases,  it  is  the  usage  in  the  City  of 
Richmond,  well  known  to  the  merchants, 
for  the  cooperage  to  be  done  by  the  store, 
at  the  expense  of  the  vendor. 

It  was  insisted,  by  the  Counsel  for  the 
Appellant,  that  there  can  be  no  construc- 
tive delivery,  where  any  thing  remains  to 
be  done,  as  between  the  vendor  and  vendee, 
to  put  the  property  into  a  deliverable  con- 
dition. And  it  must  be  conceded  that  the 
cases  referred  to  by  him,  fully  established 
the  principle.  I  will,  however,  take  a  hasty 
view  of  them,  in  order  to  show  that  the  cir- 
cumstances of  those  cases,  are  materially 
different  from  this  case. 

In  Hanson  v.  Meyer,  6  East.  614,  there 
was  a  sale  of  all  a  man's  starch,  at  a  cer- 
tain warehouse,  at  so  much  per  cent.,  and  it 
was  held  that  the  same  was  not  complete 
to  pass  the  property,  because  the  starch 
remained  to  be  weighed,  before  even  the 
price  could  be  ascertained. 

In  Wallace  v.  Breeds,  13  East  522,  there 
was  a  sale  of  fifty  out  of  ninety  tons  of 
Greenland  oil,  which  was  in  casks.  It  was 
held,  that  the  property  did  not  pass,  be- 
cause, according  to  the  constant  custom  of 
the  trade,  the  casks  were  to  be  searched  by 
a  cooper  employed  by  the  vendor;  a  broker, 
also,   on    behalf    of    both    the  vendor   and 


497  *vendee,  was  to   attend    and    make  a 
minute  of  the  foot-dirt  and    water  in 

each  cask ;  and  the  casks  were  then  to  be 
filled  up  by  the  seller's  cooper,  and  at  bis 
expense,  so  that  they  might  be  delivered 
in  a  complete  state,  containing  the  quan- 
tity sold. 

In  Austen  v.  Craven,  4  Taunt.  644,  there 
was  a  sale  of  fifty  hogsheads  of  sugar,  of 
a  certain  quality,  at  so  much  per  cwt. 
There  were  no  hogsheads  of  such  sugar  in 
existence  at  the  time  of  the  contract.  The 
hogsheads  were  to  be  filled  and  then 
weighed,  before  even  the  price  could  be 
ascertained.  Held  that  the  sale  was  not 
complete. 

In  Busk  V.  Davis,  2  Mau.  &  Selw.  397, 
there  was  a  sale  of  ten  tons  out  of  eighteen 
tons  of  Riga  flax,  then  lying  at  a  certain 
wharf.  The  flax  was  in  mats  of  different 
weights.  It  remained  to  weigh  the  flax, 
before  it  could  be  in  a  situation  to  be  de- 
livered; and  it  would  be  necessary  to  break 
some  of  the  mats  to  make  up  the  precise 
quantity  sold.  I  say  nothing  at  present, 
as  to  the  right  of  the  vendor  to  select  the 
mats  to  be  delivered.  It  was  held  that 
the  sale  was  not  complete,  so  as  to  pass  the 
property. 

In  Shepley  v.  Davis,  S  Taunt.  617;  1 
Com.  Law  Rep.  211,  there  was  a  sale  of  ten 
tons  out  of  thirty  tons  of  hemp,  at  a  war- 
finger's.  It  remained  to  weigh  the  ten  tons 
from  the  general  mass,  before  they  could 
be  delivered.  H^ld,  that  the  sale  was  not 
complete,  so  as  to  pass  the  property. 

In  White  v.  Wilks,  5  Taunt.  176;  1  Com. 
Law  Rep.  64,  there  was  a  sale  of  twenty 
tons  of  oil,  out  of  a  merchant's  stock,  con- 
sisting of  several  large  quantities  of  oii, 
in  divers  cisterns,  and  in  divers  places.  It 
remained  to  measure  from  the  larger  masses, 
the  twenty  tons  sold,  before  they  could  be 
in  a  situation  to  be  delivered.  Here,  also, 
I  say  nothing  at  present,  as  to  what  cis- 
terns the  twenty  tons  should  be  taken  from. 
This  sale  was  held  not  to  be  complete,  to 
pass  the  property. 

Thus,  in  some  of  these  cases,  it  remained 

to    ascertain  even  the    price  of    the  things 

sold;  and  in    all  of    them,  it    remained  to 

measure    or  to  weigh  the    thing  sold, 

498  before  it  *could  be  delivered.    In  the 
case    at  Bar,  nothing  remained  to  be 

done  for  ascertaining  the  price  or  amount 
of  purchase  money ;  that  was  fixed  by  the 
terms  of  the  contract  itself;  and  the  thing 
sold  required  neither  to  be  weighed  nor 
measured. 

But,  it  is  contended,  that  thi«  case  re- 
sembles Wallace  v.  Breeds,  and  comes 
within  the  influence  of  the  general  princi- 
ple as  to  the  thing  sold  not  being  in  a 
deliverable  situation,  because  the  flour 
might  require  some  coopering.  But,  in 
Wallace  v.  Breeds,  it  was  certain  at  the 
time  of  the  sale,  that  the  thing  sold  was 
not  then  in  a  situation  to  be  delivered;  it 
was  certain  that  it  required  the  agency  of 
a  cooper  to  put  it  into  that  state;  and  the 
cooper  was  to  be  selected  by  the  vender. 
In  this  case,  no  agency  of  a  cooper  may 
have  been  necessary.  It  is  only  sometimes, 
that  flour  in  store,  requires  any  coopering; 
and  when  it  does,  the  cooper  is  not  then  to 
be  selected    by  the    vendor ;  for,  the  usage 
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of  the  trade,  and  conseqaentlj  the  implied 
contract  of  the  parties,  provides  that  the 
coopering,  when  any  is  necessary,  shall  be 
done  by  the  warehouse-man,  without  any 
farther  act  to  be  done  as  between  vendor 
and  vendee.  The  coopering,  under  this 
usage,  ought  not  to  be  considered  as  an  act 
necessary  to  complete  the  sale,  but  merely 
as  an  act  to  be  done,  at  the  convenience 
and  at  the  future  request  of  the  vendee.  It 
is  to  the  interest  of  the  vendees  that  it 
should  never  be  done  till  the  flour  is  ac- 
tually called  for.  And  the  acts  of  the  par- 
ties in  this  case  would  seem  to  show  that 
they  so  considered  it.  Ralston  A.  Pleasants 
irave  their  check  for  the  purchase  money, 
(intending  it  as  full  payment,)  in  the  same 
manner  as  if  the  sale  were  complete;  and 
Pendleton  insisted  on  no  stipulation,  fix- 
ing the  time  for  delivering  the  flour,  which 
he  probably  would  have  done,  had  it  been 
considered  that  the  flour  was  yet  to  be  de- 
livered, and  that,  in  the  mean  time,  it  was 
at  his  risk. 

But  it    is  contended,  that    the    property 
did  not  pass    by  the    sale  in  this  case,  be- 
cause the  specific    flour  sold   was  not 
499      ^ascertained  as  to  identity    and  indi- 
viduality, by  an  actual  separation  of 
it  from  the    other  flour  with    which   it  was 
mixed  in    the   warehouse.     This   objection 
cannot,  I  presume,  be  intended  to  apply  to 
any  of  the  flour  sold,  except   to  that  of  the 
Pedlar  and  Rose    brands.     As    to    all    the 
flour  of    the    other    brands,  there    was    no 
other  flour  of  those  kinds  in  the  warehouse, 
except  the    precise  numbers   mentioned   in 
the    order.     Consequently,    their    identity 
and  individuality  were  as  fully  ascertained 
as  if    they    had    been    actually    delivered. 
The  objection,  however,  does  apply   to  the 
flour  of  the  Pedlar  and   Rose  brands,  there 
being  two  barrels  of  each  of  those    brands 
mnre  than  the    numbers    called  for  in    the 
order.     And  the  question  is,  whether    that 
circumstance  shall   prevent   the  sale  from 
passing  the  property  in    the  flour  of  those 
brands.     It    is    true,    that    Chief     Justice 
Mansfield    said  in    Austen    v.  Craven,  and 
in  White  v.  Wilks,  that  the   actions    could 
not  be  supported,  because  the    contracts  of 
sale  under  which  the  property  was  claimed, 
attached  to  no  specific   quantity    of  oil    in 
the    one  case,  or  of   sugar    in    the    other. 
And  in  Busk  v.  Davis,  Lord  Ellenborough, 
and  some  of  the  other  Judges,  spoke  of  the 
necessity  of  ascertaining  the    identity  and 
individuality  of  the  property.    But  it  should 
always  be  borne  in  mind,  that   the  expres- 
sions of  Judges  must  be  construed    in  ref- 
erence to  the  circumstances  of  the  cases  to 
which  they  are  applied.    Austen  v.  Craven, 
was  the  sale  of  fifty  hogsheads  of  sugar,  of 
a  particular    quality,    which    were  not    in 
existence  at  the  time  of  the    contract;  and 
if  they  had  been  in  existence,  yet  as  hogs- 
heads of  sugar  are  of  no  prescribed  weight, 
it  would  have  been  necessary  to  weigh  them, 
before  the  sale  would  be  complete.    White 
V.  Wilks,  was  the  sale  of  a  smaller  portion 
of  oil,  out   of  divers  larger   quantities.     It 
was  not  only  uncertain    from  which  of  the 
larger  quantities  the  portion  sold  was  to  be 
taken,  but  if  they  had  been  ascertained,  still 
the  part  sold  was  to  be  separated  by  meas- 
uring it    from    the   larger    quantity    with 


which  it  was  mixed.     Busk   v.  Davis,  w&s 
the  sale  of  a  quantity  of  flax,  out  of  a 
500      much    *larger     quantity,    lying     in 
mats,  at  a  certain    wharf.     The   sale 
was  for  so  many  tons,  not  so  many    mats; 
beftides,  the  mats  were  of  unequal  weights. 
It  was    necessary  to    weigh    the    quantity 
sold,  and  to  break  some  of  the  mats,  to  get 
the  precise  quantity  sold,  before  the  article 
sold  could  be  delivered.    In  cases  like  these, 
where  portions  of  a   larger  mass,  liquid  or 
solid,  are  sold,  and  where  the  portions  sold 
must  be  weighed  or    measured,  (which,  of 
necessity,  includes  the  idea  of   separating 
them  from   the    general  mass,)  it    may  be 
said  that  the  identity  and    individuality  of 
the  part  sold,  must    be  ascertained    by  ac- 
tual separation    from    its  kindred  residue, 
before  the  sale  will  be  complete  to  pass  the 
property;  or,  in    other  words,  before   there 
can  be  a  constructive  delivery.    But  it  by  no 
means  follows,  that  the  same  principle  ap- 
plies to   cases  where   the    things    sold  are 
not  portions  of  a  larger  mass,  to  be    sepa- 
rated by  weighing  or  measuring,  but  con- 
sist   of    divers    separate     and    individual 
things,  all  precisely  of  the    same  kind  and 
value,    mixed  with    divers   other    separate 
and    individual  things,  which   are    also  of 
the  same    kind    and    value,    and    between 
which  and  the  things  sold,  there  is  no  man- 
ner of   difl'erence   whatever.     There    is  no 
case    of  this    kind  to    which  the  principle 
has  been  applied.     On  the  contrary,  it  has 
been  decided,  that  in  such  cases,  no  actual 
separation  is  necessary,  even  to  support  the 
action  of  Trover.     Thus,    in    Jackson,  and 
another    v.    Anderson,    4     Taunt.     24,    J. 
Fielding,    in    Buenos     Ayres,    put     4,718 
Spanish  milled    dollars  into  a    barrel,  and 
consigned  them  to  Laycock&  Co.,  of  Lon-* 
don,  with    directions    to  deliver    1,%9   of 
them  to  Jackson  &  Co.,  that  being  the  sum 
in  which    Fielding  was   indebted    1o  them 
for  goods  consigned    by  them   to   him,  and 
sold  on  their  account.     Laycock   &  Co.  did 
not  deliver    the  1,%9  dollars  to   Jackson  & 
Co.,  but  assigned  the  bill  of  lading  for  the 
barrel    of  dollars    to   Anderson,    who    sold 
all  the  dollars    to  the    Bank    of    England. 
Jackson  &  Co.  brought  Trover  against  An- 
derson, for  the  1,%9  dollars.     The  defence 
was  precisely  the  same  that  was  made 
501      in    Austen    v.     Craven,    *White     v. 
Wilks,  and   Busk  v.  Davis,  viz:  that 
the  action    of  Trover    would    lie   only   for 
specific    property,  and    that     the    identity 
and  individuality    of  the  dollars  sued    for, 
had  never  been   ascertained  by   actual  sep- 
aration   from  the   others  with    which  they 
were   mixed.    The  defence,  however,  was 
overruled,  and  the  Plaintiff  obtainec^  Judg- 
ment, on  the   ground    expressly    stated  by 
Chief  Justice    Mansfield,  '* that   as   all  the 
dollars  were  of  the  same  value,  it  could  not 
be  a  question  which  particular  dollars  were 
his."    This   remark  applies  to,  and  is  de- 
cisive of,  the  case  before   us ;  for,  it  is  ex- 
pressly stated  in  the   Record,  that  between 
barrels  of  fine  flour,  of  the  same  mill  brand, 
there  is  no  diflFerence   whatever.     Nor  is  it 
material  that  the  property,  in   the  case  of 
Jackson    v.  Craven,  was   claimed    under  a 
bill  of  lading,  and  in  the  other  cases,  under 
a  contract  of  sale.    The  action  was  Trover 
in  all    the  cases,  and  there  was   no  greater 
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necessity  for  showing  the  identity  and  in- 
dividuality of  the  property  in  the  one  set 
of  cases,  than  in  the  other;  yet  the  action 
was  supported  in  the  case  where  the  things 
sued  for  were  individual  things  of  the 
same  value,  mixed  with  others  of  the 
same  kind  and  value;  and  was  not  sup- 
ported, where  the  action  was  not  for  indi- 
vidual things  of  the  same  kind,  but  for  a 
portion  of  a  larger  mass,  liquid  or  com- 
pound, which  requires  to  be  weighed  or 
measured. 

It  is  farther  contended  for  the  Appellant, 
that  it  was  necessary  to  count  the  barrels 
before  they  could  be  delivered,  and  that 
the  sale  could  not  be  complete  to  pass  the 
property,  until  they  were  counted.  But,  I 
have  not  found  any  adjudication  which 
countenances  the  idea,  that  the  necessity 
to  count  the  things  sold,  will  produce  that 
effect,  in  cases  where  the  things  sold  are 
individual  things,  of  the  same  value  with 
each  other,  and  with  those  with  which  they 
are  mixed,  and  where  the  counting  is  not 
necessary  for  ascertaining  the  amount  of 
the  purchase  money.  In  the  case  before 
us,  the  things  sold  were  individual  things, 
of  the  same  value,  so  far  at  least  as  relates 
to  the  flour  of  the  same  brand;  and  no 
counting  was  necessary  for  ascer- 
502  taining  *the  amount  of  the  purchase 
money ;  that  was  fixed  by  the  terms 
of  the  contract  itself.  The  barrels,  it  is 
true,  were  to  be  counted.  But  so  they  must 
be  in  cases  where  a  certain  number  is  sold, 
at  an  agreed  price,  and  where  there  arc 
no  more  in  the  warehouse  than  the  num- 
ber sold.  But,  in  such  cases  they  arc 
counted,  merely  to  see  that  they  are  in  the 
warehouse.  And  it  would  not  be  contended, 
I  presume,  that  the  necessity  for  counting 
in  such  cases,  would  prevent  the  property 
from  passing.  I  admit,  that  if  the  sale 
had  not  specified  the  number  of  barrels,  but 
had  been  of  all  the  flour  in  the  warehouse, 
or  of  all  the  flour  of  any  particular  brand, 
at  so  much  per  barrel,  such  a  sale  would 
not  pass  the  property,  until  the  barrels  were 
counted;  because,  the  counting  would  be 
necessary  in  that  case  for  ascertaining  the 
amount  of  the  purchase  money;  and  no 
sale  can  be  complete  till  that  is  ascertained. 

I  am  of  opinion,  that  the  usage  of  trade, 
stated  in  the  Record,  for  flour  in  store  to 
be  sold  by  mere  draft  or  order  on  the  ware- 
house man,  and  to  pass  through  many  hands 
before  it  is  called  for,  is  entitled  to  great 
consideration.  For,  Commercial  Law  rests 
principally  on  usage;  and  the  usages  of 
trade  are  presumed  to  enter  into  the  con- 
templation of  the  parties  to  a  contract, 
and  they  are  supposed  to  contract  on  their 
basis. 

Upon  the  whole,  I  am  of  opinion,  that  there 
was  a  constructive  delivery  of  the  flour, 
which  completed  and  executed  the  sale,  and 
passed  the  right  of  property  to  Ralston  & 
Pleasants.  The  flour  therefore  being  theirs, 
was  at  their  risk,  and  the  loss  of  it  by  the 
accidental  burning  of  the  warehouse,  must 
fall  on  them,  and  not  on  Pendleton.  And 
as  the  check  was  given  on  the  Bank  of 
Virginia  for  the  purchase  money,  did  not 
avail  Pendleton  as  a  payment,  (the  check 
itself  having  been  consumed  by  fire,  and 
the  payment  of  it  countermanded    by    Ral- 


ston A  Pleasants,)  I  think  Pendleton  is  en- 
titled to  recover  the  purchase  money  in  this 
action,  and  that    the  Judgment   should    be 
afiirmed. 

503  *The  PRESIDENT. 

In  considering  this  case,  I  have 
examined  all  the  cases  cited  at  the  Bar,  and 
also  some  others  that  were  not  noticed.  It 
is  a  settled  rule  of  the  Common  Law,  that 
property  in  personal  chattels  passes  only 
by  actual  delivery  of  the  thing,  except  in 
cases  in  which  some  equivalent  delivery  is 
agreed  upon  by  the  parties,  or  is  estab- 
lished by  custom  or  usage,  in  which  a  vir- 
tual delivery  is  substituted  for  actual  de- 
livery of  the  thing.  But,  in  these  cases, 
unless  the  thing  was  in  a  condition  to  be 
delivered  without  more  to  be  done  by  the 
vendor,  either  as  regarded  the  price,  or  the 
quantity,  as  there  could  be  no  actual  de- 
livery until  that  was  done  by  the  vendor, 
so  there  can  be  no  virtual  delivery  equiv- 
alent to  it.  And  all  the  cases  on  the  sub- 
ject appear  to  me  to  have  turned  on  the 
enquiry,  whether,  from  the  nature  of  the 
subject,  it  was,  or  was  not,  in  a  deliverable 
condition,  that  is,  without  more  to  be  done 
by  the  vendor  affecting  the  price  or  the 
quantity  of  the  thing  to  be  delivered. 
From  some  of  the  cases,  it  might  be  in- 
ferred, that  identity  of  the  thing  was  a 
pre-requisite  to  a  virtual  delivery  of  it;  and 
I  think  there  can  be  no  doubt  it  is  so,  in 
every  case  in  which  the  price  or  quantity 
is  to  be  affected  by  what  remains  to  be 
done  to  ascertain  it.  But,  in  a  case  in 
which  identity  is  a  matter  of  total  indiffer- 
ence, both  to  the  vendor  and  vendee,  either 
as  regards  price  or  quantity,  it  is  certainly 
of  no  importance.  It  is  impossible  to  sup- 
pose, upon  the  facts  stated  in  the  Bill  of 
Exceptions,  that  if  Pendleton,  the  vendor, 
had  separated  the  one  hundred  and  nineteen 
barrels  of  flour  from  the  one  hundred  and 
twenty-three,  in  pursuance  of  the  terms 
of  the  order;  that  when  he  came  to  those 
of  Pedlar's  brand,  or  Kose*s,  it  was  of  the 
slightest  importance  to  him,  or  to  the  vend- 
ors, which  two  barrels  of  each  brand  were 
left  out,  as  exceeding  the  number  stated  in 
the  order.  All  of  the  same  brand  being  of 
equal  value,  and  being  integral  quantities, 
they  were  in  a  deliverable  condition, 
without    more    to    be    done     by    the 

504  vendor,  '^which    could    affect    either 
price     or     quantity.    Every      thing 

necessary  to  be  done,  to  give  to  the  ven- 
dees the  actual  possession  of  the  flour, 
could  be  done  by  the  keeper  of  the  ware- 
house as  well  as  by  Pendleton,  and  the  or- 
der under  the  custom,  which  is  stated  in 
the  Bill  of  Exceptions,  I  think,  virtually 
passed  the  possession  of  the  one  hundred 
and  nineteen  barrels  to  the  vendees.  The 
case  of  Whitehouse  v.  Frost,  12  East.  614, 
went  a  step  farther  than  this.  In  that 
case,  ten  tons  of  oil  were  sold,  and  an  order 
given  to  deliver  it  to  the  purchasers,  out  of 
forty  tons  then  lying  in  one  cistern  in  the 
oil-house  in  Liverpool;  there  was  nothing 
to  distinguish  the  ten  tons  from  any  other 
ten  tons  of  the  forty  in  the  cistern;  there 
was  nothing  like  identity;  quantity  and 
price  were  alone  ascertained  ;  all  the  par- 
ticles of  the  oil  were  mingled  together  in 
one  mass ;  there  were  no    integral   quanti- 
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ties  of  equal  value,  distinct  and  separate 
from  the  whole  mass,  of  which  actual  or 
virtual  delivery  might  be  made;  until  the 
oil  was  measured  out,  and  the  ten  tons  sep- 
arated from  the  mass,  this  could  not  be 
predicated  of  it,  and  yet  the  Court  held  that 
the  property  passed  to  the  vendees.  I  know 
that  this  case  was  condemned  by  many  of 
the  Judges  afterwards,  as  having  gone  too 
far;  but  it  is  clearly  distinguishable  from 
the  one  before  us.  When  that  case  was 
pressed  upon  the  Court  in  the  case  of 
Craven  v.  Austin,  4  Taunt.,  Heth,  Justice, 
asked,  if  ten  tons  had  leaked  out  of  the 
cistern,  to  whom  would  they  be  deemed  to 
belong:  and  Mansfield,  Chief  Justice,  in 
delivering  the  opinion  of  the  Court,  said  it 
was  unlike  other  cases,  and  must  stand  on 
its  own  bottom. 

In  the  case  of  Busk  v.  Davis,  2  Mau.  & 
Selw.  ten  tons  of  flax  were  sold,  to  be  taken 
out  of  eighteen  tons  put  up  in  mats;  the 
order  for  it  had  been  accepted  and  entered 
in  the  wharfinger's  books,  but  that.  Lord 
Ellenborough  said,  was  not  sufficient: 
further  acts  were  necessary,  for  the  flax 
was  to  be  weighed,  and  the  portion  of  the 
entire  bulk  to  be  delivered,  was  to  be  ascer- 
tained, and  it  might  be  necessary  to  break 

open  some  mats  to  make  up  the 
505      quantity  *agreed    upon.     If   in    that 

case  the  tlax  had  been  in  mats  of 
equal  quantity,  and  value,  the  first  ascer-* 
tained  by  the  inspection  of  a  public  officer, 
ana  the  latter  by  the  facts  in  the  case,  as 
in  the  case  of  the  flour,  it  is  not  to  be  in- 
ferred from  the  language  of  Lord  Ellen- 
borough,  or  any  other  Judge,  that  it  would 
have  been  held  that  the  property  did  not 
pass;  but  the  contrary.  The  case  of  Jack- 
son and  another  v.  Anderson  and  another, 
4  Taunt,  is  a  case,  in  which  identity  of  the 
thing,  in  which  property  was  claimed  by 
the  Plaintiffs,  was  not  pretended.  The 
1,969  dollars  consigned  to  Jackson  &  Co. 
by  Fielding,  the  shipper,  were  never  sep- 
arated from,  nor  counted  out  from  the  4,718 
dollars  shipped  to  Laycock  &  Co.  and  trans- 
ferred by  them  to  Anderson,  and  yet  it  was 
held  that  the  property  in  the  1,%9  dollars 
passed  to  Jackson  &  Co.  the  Plaintifls,  and 
that  they  could  maintain  Trover  for  them. 
They  were  separate  quantities  of  the  same 
value,  and  were  as  little  distinguish- 
able from  other  dollars  in  the  same 
barrel,  as  the  sixty-two  barrels  of  flour 
of  Pedlar's  brand,  and  the  two  barrels 
of  Rose's  brand,  from  what  would  remain 
if  those  brands,  in  the  case  before  us.  In 
that  case,  they  held  that  the  property 
passed,  though  the  bill  of  lading  would 
have  been  satisfied  by  the  delivery  of  any 
dollars  to  the  amount  of  1,%9.  and  property 
in  any  specific  1,%9  dollars  could  not  be 
said  to  be  vested  in  the  Plaintiffs.  The 
order  for  the  flour,  in  our  case,  could  not 
have  been  satisfied  by  the  delivery  of  any 
flour,  even  of  the  same  inspections,  and 
brands,  except  that  which  was  in  the  ware- 
house when  that  order  was  given ;  from 
that  moment,  the  one  hundred  and  nineteen 
barrels  of  fine  flour,  of  the  marks  and 
brands  specified  in  the  order,  became  the 
property  of  the  vendees:  all  that  was  ma- 
terial to  them  was,  that  the  flour  described 
in    the  order   was  in  the    warehouse,  to  be 


counted  out  to  them  when  called  for.  If 
the  vendor  had  not  owned  another  barrel 
there  except  the  one  hundred  and  nineteen 
barrels  specified  in  the  order,  it  could  not 
be  doubted  that  his  property  in  the  one 
hundred  and  nineteen  barrels  passed 
506  *to  the  trendees  though  it  might  be  to 
be  counted  out  of  flour  of  the  same 
description,  belonging  to  others.  As  it 
had  not  been  questioned  that  the  flour  of 
all  the  brands  described  in  the  order,  except 
Pedlar's  and  Rope's,  passed  to  the  vendees, 
that  sixty-two  barrels  of  the  first,  and  two 
of  the  latter  were  to  be  counted  out  of 
sixty-four  in  the  one  case,  and  four  in  the 
other,  cannot  vary  the  case:  whether  it 
was  to  be  counted  out  of  flour  belonging  to 
others  or  to  the  vendor,  was  not  material. 
The  rule,  I  know,  has  been  laid  down,  that 
where  any  thing  remains  to  be  done  to 
ascertain  the  price,  the  quantity,  or  the 
thing,  the  property  does  not  pass.  In  the 
case  before  us,  price  and  quantity  were  as- 
certained; and  as  to  the  thing,  nothing 
more  is  meant  than  the  kind  of  thing, 
wherever  from  the  nature  of  it,  it  cannot  be 
identified,  and  distinguished  from  things  of 
the  same  kind  and  value,  as  in  the  case 
of  the  dollars  in  Jackson  v.  Anderson,  and 
of  the  flour  in  the  case  before  us. 

With  regard  to  the  cooperage,  which 
might  not  be  necessary,  and  the  price  of 
storage,  as  it  was  the  custom  to  charge  both 
to  the  vendor,  neither  can  affect  the  ques- 
tion. 

I  think,  therefore,  that  the  instruction  of 
the  Judge  to  the  Jury  was  correct,  and  that 
the  Judgment  must  be  affirmed. 


5ALBS. 


I.  Sales  Distingiiislied  from  Other  Transactions. 

1.  From  Bailments. 

2.  From  Hiring*. 

3.  From  Gifts. 

4.  From  Consiirnments. 
II.  Contract  of  Sale. 

1.  Mutual  Agreement 

2.  Offer  and  Acceptance, 
ni.  Subjects  of  Sale. 

1.  Existence  of  Thing  Sold. 

a.  Expectant  Interests. 

b.  Possibilities. 
IV.  When  Title  Passes. 

1.  Intention  Gorerns. 

2.  Unconditional  Sale  of  Chattels. 

8.  Something  Remaining  to  Be  Done. 

a.  In  General. 

b.  Part  of  Uniform  Mass. 

(1)  Sale  of  Nonspecific  Goods. 

(2)  Goods  Sofflciently  Designated. 

4.  Pajmcnt  of  Pnrchase  Price. 
V.  Delivery  of  Goods. 

1.  Duty  to  Deliver. 

5.  Time  of  Delivery. 
8.  Place  of  Delivery. 

4.  Quantity  to  Be  Delivered. 

B.  Symbolical  or  Constructive  Delivery. 

e.  Delivery  to  Carrier. 

7.  Property  Not  in  Possession  of  Seller. 

8.  Excuse  for  Nondelivery. 

9.  Remedies  of  Buyer  for  Nondelivery  of  Goods. 

a.  In  General. 

b.  Accrual  of  Cause  of  Action. 

c.  Measure  of  Damasres. 
(1)  In  GeneraL 
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(2)  Stock  Sales. 

<3)  Limitation  of  Rale. 

(4)  Absence  of  Market  Value  at   Place    of 

Delivery. 
(6)  Proof  of  Market  Value. 
(6)  Special  Damasres. 
VI.  RIfirhts  of  Buyer. 
1.  Inspection. 
S.  Rescission, 
vn.  Stoppage  in  Transitu. 
Vni.  Acceptance  of  Goods. 

1.  Duty  to  Accept 

2.  Unreasonable  Delay. 

8.  Agent  May  Accept  for  Principal. 
4.  Delay  In  Rejection. 
B.  Acts  of  Ownership. 

a.  In  General. 

b.  Permitting"  Third  Person  to  Convert  Goods, 
e.  Acceptance  as  Waiver  of  Late  Delivery. 

7.  Remedies  of    Seller    for    Nonacceptance   of 

Goods. 

a.  Accrual  of  Cause  of  Action. 

b.  Measure  of  Damages. 

c.  Resale  by  the  Seller. 

d.  Lien. 

IX.  Fraudulent  Sales. 
X.  Sales  by  Sample. 
XI.  Bona  Fide  Purchasers. 

1.  Trustees  in  Deeds  of  Trust. 

2.  Purchaser  from  Fraudulent  Buyer. 
XII.  Conditional  Sales. 

1.  Definition. 

2.  Payment  in  Installments. 

8.  Sale  or  Return. 

4.  Sale  on  Trial. 

5.  Recordation  of  Conditional  Sales. 

Cross-References  to  rionoffraphlc  Notes. 

Contracts,  appended  to  Enders  v.  The  Board  of 
Public  Works,  1  Gratt.  864. 

Bills  of  Sale,  appended  to  Givens  v.  Manns,  6 
Munf.  101. 

Fraudulent  and  Voluntary  Conveyances,  ap- 
pended to  Cochran  v.  Paris.  11  Gratt  848. 

Liens,  appended  to  West  v.  Belches.  5  Munf.  187. 

warranty,  appended  to  Wilson  v.  Shackleford, 
4  Rand.  5. 

I.   SALES  DISTINaUI5HED   FROM   OTHER  TRANS- 
ACTIONS. 

1.  From  Bailmbnts.— The  distinction  between  a 
bailment  and  a  sale  is  that  when  the  identical 
thing  delivered  is  to  be  returned,  though  in  an 
altered  form,  the  contract  is  one  of  bailment,  and 
the  title  to  the  property  is  not  changed.  But  when 
there  is  no  obligation  to  return  the  specific  article 
either  in  kind  or  Identity,  and  the  receiver  is  at 
liberty  to  return  another  thing  of  equal  value,  he 
becomes  debtor  to  make  the  return,  the  title  to 
the  property  is  changed,  and  the  transaction  is  a 
sale.    Reherd  v.  Clem.  86  Va.  374, 10  S.  E.  Rep.  604. 

But  in  an  early  case  it  was  held  that  where  wheat 
is  delivered  at  a  mill  to  be  ground,  upon  an  agree- 
ment that  the  miller  shall  return  to  the  farmer  a 
given  quantity  of  flour  for  so  many  bushels  of 
wheat,  the  miller  is  a  bailee  and  not  a  purchaser, 
notwithstanding  the  fact  that  the  miller  is  not 
bound  to  return  flour  made  from  that  identical 
wheat,  but  flour  of  a  certain  quality  made  from 
any  wheat  in  the  mill.  Slaughter  v.  Green.  1  Rand. 
8,  10  Am.  Dec.  488,  and  note,  where  this  decision  is 
reviewed  and  criticised.  la  Smith  v.  Clark,  8 
Wend.  85,  the  court  said  that  Slaughter  v.  Green,  1 
Rand.  8,  was  a  hard  case,  and  has  made  a  bad  pre- 
cedent. 

2.  From  Hiring.  -The  principal  difference  be 
tween  a  sale  and  a  hiring  is  that  in  the  former  case 


the  owner  parts  with  the  whole  proprietary  in- 
terest in  the  thing,  while  in  the  latter  he  paru 
with  it  only  for  a  temporary  use  and  purpose.  Id  a 
sale  the  thing  itself  is  the  object  of  the  contract:  ia 
^a  hiring,  the  use  alone  Is  its  object  Baldwin  r. 
'  Van  Wagner,  88  W.  Va.  293, 10  S.  E,  Rep.  7!6u 

8.  From  Gifts.— A  gift  is  a  contract  without  con- 
sideration. But  a  sale  is  a  contract  for  a  valuable 
consideration  paid  or  stipulated :  though  sales  may 
be  inferred  from  the  circumstances  without  ex- 
press proof  of  any  consideration.  Monograpbic 
note  on  "Gifts."  appended  to  Barker  v.  Barker, 
2  Gratt  844;  Hansbrough  v.  Thom.  3  Leigh  147. 

4.  From  Consionmbnts.  —  In  determining 
whether  the  agreement  between  the  parties  con- 
stitutes the  relation  of  consignor  and  consignee,  or 
that  of  seller  and  buyer,  the  court  looks  beyond 
mere  names  and  within  to  see  the  real  nature  of 
the  agreement,  and  determines  from  all  its  pro- 
visions taken  together.  If  the  agreement  is  fa 
substance  and  effect  a  sale,  it  must  be  so  declared, 
no  matter  by  what  name  the  parties  choose  lo 
designate  it  Arbuckle  v.  Gates,  95  Va.  80S,  SO  & 
E.  Rep.  496. 

For  example,  where  the  consignee  of  goods  maj 
sell  them  upon  terms  to  be  fixed  by  himself,  and 
there  is  no  provision  for  the  return  of  any  goodt 
that  may  not  be  sold,  but  he  is  bound  to  pay  the 
consignor  a  fixed  price  for  the  goods  at  a  fixed 
time,  regardless  of  whether  they  have  been  sold  or 
not  or  whether  the  proceeds  of  sale  have  been 
collected  or  not,  such  transaction  constitutes  a 
9ale  and  not  an  agency.  Arbuckle  v.  Gates,  95  Va. 
802,  80  S.  E.  Rep.  496. 

II.  CONTRACT  OP  SALE. 

1.  Mutual  Agreement. —To  constitute  a  sale  of 
personal  property,  there  must  be  a  mutual  agree- 
ment on  the  part  of  the  seller  to  sell  and  of  tbe 
buyer  to  buy.    Bartholomae  v.  Paull,  18  W.  Va.  771. 

This  agreement  however,  need  not  be  express, 
but  it  may  be  implied  from  the  language  or  con- 
duct of  the  parties.  Bartholomae  v.  Paull,  18  W. 
Va,  771. 

It  is  essential  to  the  force  and  efllcacy  of  every 
contract  of  sale  that  the  buyer  and  seller  shonld 
mutually  contemplate  the  same  subject  matter  of 
sale,  therefore  where  a  merchant  orders  goods  of  a 
certain  kind  and  style,  and  the  party  to  whom  tbe 
order  is  given  underukes  to  fill  it  by  delivering 
goodsof  a  different  kind  and  style,  the  merchant 
ordering  the  goods  may  refuse  to  receive  them,  on 
the  ground  that  the  goods  delivered  are  not  the 
goods  ordered.    Haxall  v.  Willis.  15  Gratt  450. 

But  if  the  buyer,  notwithstanding  the  want  of 
correspondence  between  the  goods  ordered  and 
sent  accepts  and  treats  them  as  a  compliance  with 
his  order,  he  cannot  afterwards,  as  a  general  rule, 
set  up  any  want  of  correspondence,  to  defeat  the 
seller's  right  to  recover  the  price.  Haxall  v.  Willis, 
15 Gratt  461. 

8.  OVPBR  AND  Accept ANCB.— Where  an  agent 
having  full  authority  to  sell  an  article  at  a  price 
named,  offers  the  article  at  that  price,  and  the  offer 
is  accepted  unconditionally,  this  completes  the 
contract  of  sale  between  the  parties,  without  con* 
flrmatlon  by  the  principal,  or  communication  of 
such  confirmation  to  the  purchaser.  Insurance  Co. 
V.  Gamble.  94  Va.  622. 27  S.  E.  Rep.  468. 

In  order  to  constitute  a  complete  sale  there  mutt 
be  a  distinct  act  of  acceptance  on  the  part  of  the 
buyer.    Bartholomae  v.  Paull,  18  W.  Va.  771. 

ill.  SUBJECTS  OP  5ALB. 

1.  Existence  of  Thing  Sold.— Personal  property 
to  be  the  subject  of  sale,  must  have  an  existence; 
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but  it  need  not  have.  In  every  sense,  a  perfect, 
tangible  existence,  to  be  regarded  In  law  as  capa- 
ble of  ownership:  bnt  a  potential  existence  is 
sufficient  For  example,  a  man  may  not  sell  the 
frnlt  from  trees,  or  wool  or  lambs  from  sheep, 
which  he  has  not;  but  he  may  do  so  if  he  then  owns 
the  trees  or  sheep.  Their  ownership  gives  potential 
existence  to  tbe  fruit  and  wool  and  lambs,  thoufirh 
as  yet  the  trees  have  not  blossomed,  or  the  wool 
ffrown.  or  the  ewes  become  pregnant  Wiant  v. 
Hays.  88  W.  Va.  681.  18  S.  E.  Rep.  807.  See  Braxton 
V.  Bell.  93  Va.  229.  23  S.  E.  Rep.  289. 

a.  Expectant  Interesta.—The  actual  adult  owner  of 
a  vested  expectant  interest  in  property,  whether 
in  reversion  or  remainder,  may  sell  snch  interest' 
and  the  sale  will  be  binding  on  him.  in  the  absence 
of  fraud  or  imposition  on  the  part  of  the  purchaser. 
Cribbins  v.  Markwood.  13  Gratt  495,  07  Am.  Dec  775. 

But  equity  extends  a  very  anxious  protection  to 
persons  selling*  expectant  interests,  although  they 
do  not  stand  in  the  relation  of  expectant  heirs,  and 
trivial  circumstances,  added  to  inadequacy  of 
price,  will  be  sufficient  to  set  aside  such  sales. 
McKinney  v.  Pinckard,  2  Leigh  119,  21  Am.  Dec.  601. 

b.  Possibilities—A  mere  contingent  possibility,  not 
coupled  with  an  interest  is  not  the  subject  of  sale, 
as  all  the  wool  one  shall  ever  have,  or  the  sheep 
which  a  lessee  was  covenanted  to  leave  at  the  end 
of  an  existing*  term.  But  if  rights  are  vested,  or 
possibilities  are  distinctly  connected  with  interest 
or  property,  they  may  be  sold.  Wiant  v.  Hays,  88 
W.  Va.  681,  18  S.  E.  Rep.  807. 

IV.  WHEN  TITLB  PAS5E5. 

1.  ISTBNTiON  GovBBNS.— The  main  inquiry  in 
determininfir  whether  the  title  has  or  has  not  passed 
by  the  contract  is:  what  was  the  intention  of  the 
parties?  The  intention  of  the  parties  in  a  contract 
of  this  character  is  the  agreement  for  it  will  not 
be  denied  by  any  one  that  the  parties  can  expressly 
asrree  that  the  articles  purchased  shall  pass  at  once 
to  the  buyer,  although  they  are  to  be  measured, 
weighed  or  counted,  and  the  price  is  to  be  precisely 
ascertained  and  paid  in  the  future.  See  Morgan  v. 
Kin*.  28  W.  Va.  14. 

The  question  whether  a  sale  of  personal  property 
is  complete  or  only  executory,  is  to  be  determined 
from  the  intent  of  the  parties  as  g'athered  from 
their  contract  the  situation  of  the  thing*  sold,  and 
the  circumstances  surrounding  the  sale.  Morg'an  v. 
Kinar.  28  W.  Va.  1;  Hood  v.  Bloch.  29  W.  Va.  244,  11 
S.  E.  Rep.  910:  Osborne  v.  Francis.  88  W.  Va.  312.  18 
S.  E.  Rep.  691.  45  Am.  St  Rep.  8S0. 

3.  Unconditional  Salb  of  Chattbls.  —  But 
where  there  is  an  executed  sale  of  an  interest  in 
property,  without  reservation,  the  title  passes 
Immediately  upon  the  sale  to  the  buyer,  and,  there- 
fore, it  is  unnecessary  for  the  seller  to  allege,  in  an 
action  on  the  contract  that  he  has  transferred  his 
interest  Smith  v.  Burton.  94  Va.  158,  26  S.  E.  Rep. 
412.     ^ 

Where  a  bill  of  sale  is  executed  from  one  person 
to  another,  for  a  steamboat  and  delivery  and  pos- 
session accompanies  the  act  thereby  rendering  the 
sale  complete,  there  is  no  such  rifirht  of  ownership 
or  title  in  the  seller  as  would  authorize  one  of  his 
creditors  to  attach  the  boat  Hobbs  v.  Steamboat 
Interchange,  1  W.  Va.  67. 

8.     SOMSTHING    RBMAINING    TO    BB    DONB. 

a.  In  OeneraL— "Where  anything*  remains  to  be 
done  by  the  seller  as  between  him  and  the 
buyer  essential  to  put  the  g-oods  sold  in  a 
deliverable  state:  or  where  anything  remains 
to  be  done  by  the  seller  for  the  purpose  of 
ascertaining  the  price  of  the  roods,  as  weiffhiuff. 
testing  or  measuring  them,  where  the  price  is  to 


depend  upon  the  quantity  or  quality  of  the  iroods. 
the  performance  of  these  tbinffs,  in  the  absence  of 
anything  Indicating  a  contrary  intent  is  a  condi- 
tion precedent  to  the  transfer  of  the  property,  and 
therefore,  in  the  meantime,  the  roods  remain  at 
the  risk  of  the  seller.  These  principles  are  known 
as  Lord  Blackburn's  first  and  second  rules.  Pleas- 
ants V.  Pendleton.  6  Rand.  473, 18  Am.  Dec.  726;  Dixon 
V.  Myers,  7  Gratt  240:  Morgan  v.  Kiuff,  28  W.  Va. 
1:  Hood  V.  Bloch.  29  W.  Va.  244, 11  S.  E.  Rep.  910. 

On  the  other  hand,  where  there  is  a  contract  for 
an  immediate  sale,  and  nothing*  remains  to  be  done 
by  the  seller  as  between  him  and  the  buyer,  the 
seller  immediately  acquires  a  property  In  the 
price,  and  the  buyer  a  property  in  the  (roods,  and 
then  all  the  consequences  resulting*  from  the  vest- 
ing of  the  property  follow,  one  of  which  is,  that  If  it 
be  destroyed  the  loss  falls  upon  the  buyer.  Chap- 
man V.  Campbell,  13  Gratt  105:  Hobbs  v.  The  Steam- 
boat Interchange,  1  W.  Va.  57. 

For  example,  when  logs  are  delivered,  measured 
and  branded  with  the  brand  of  the  purchaser,  at 
the  point  or  place  of  delivery  in  strict  accordance 
with  the  unequivocal  stipulations  of  the  written 
contract  of  purchase,  the  sale  is  complete,  and  tbe 
title  passes  and  vests  in  tbe  purchaser,  notwith- 
standing other  provisions  in  such  written  contract 
by  which  the  seller  a^ees  for  a  fixed  compensa- 
tion safely  and  without  loss  or  damag^e  to  deliver 
such  loffs  at  another  different  point  for  the  pur- 
chaser. Bank  of  Huntinsrton  v.  Napier,  41  W.  Va. 
481.  28  S.  E.  Rep.  800. 

C<M>peraffe  and  Warehouse  Rent— So  also,  where 
there  is  a  usag'e,  when  barrels,  of  flour  are  deliv- 
ered by  a  warehouseman  to  a  purchaser,  to  charge 
co-operage  and  warehouse  rent  to  the  seller, 
neither  of  these  things  shows  any thinsr  farther  to 
be  done  by  the  seller,  nor  any  obstacle  to  the  deliv- 
ery of  the  flour.  Pleasants  v.  Pendleton.  6  Rand. 
478.  18  Am.  Dec.  726. 

Rule  Where  Goods  Are  Actually  Delivered.— But 
where  there  has  been  an  actual  change  in  the  pos- 
session and  custody  of  the  thinar  bargained  for.  the 
rule  is  essentially  different  In  other  words,  where 
the  subject  matter  of  the  contract  has  not  only 
been  completely  ascertained  and  identified,  but 
actually  delivered,  the  mere  fact  that  the  weiffbiuif. 
counting  or  measuring*,  is  yet  to  be  done  by  the 
buyer,  simply  in  order  to  ascertain  the  a^grreffate 
sum  of  money  which  he  is  to  pay  as  the  price,  does 
not  of  Itself  show  such  a  defect  in  the  transfer  of 
the  title  as  may  prevent  the  risk  of  the  loss  from 
beinff  cast  on  the  buyer.  Haxall  v.  Willis.  15 
Gratt  434. 

b.  Part  of  Uniform  Mass.— When  the  subject  mat- 
ter of  the  sale  is  part  of  an  ascertained  mass  of 
uniform  quality  and  value,  no  separation  is  neces- 
sary to  vest  title  in  the  purchaser  to  the  part  sold. 
Thus,  separation  is  unnecessary  to  pass  the  title 
to  a  number  of  barrels  of  fiour  sold  out  of  a  larger 
number  of  the  same  brand,  quality  and  price. 
Pleasants  v.  Pendleton,  6  Rand.  473. 18  Am.  Dec.  726. 

For  example,  where  there  is  a  sale  of  a  specified 
number  of  barrels  of  flour  lyinsr  in  a  certain  ware- 
house, the  barrels  having  on  them  different  brands, 
and  the  buyer  gives  a  check  in  payment  and  tbe 
seller  ffives  to  the  buyer  a  bill  of  parcels,  specify- 
ing the  number  of  barrels  of  each  brand,  and  an 
order  on  the  warehouseman  for  tbe  flour,  and  a  re- 
ceipt in  fall  for  tde  price  of  the  flour,  this  is  a  com- 
plete and  executed  contract  and  the  title  passes  to 
the  buyer  so  that  if  the  property  is  destroyed  be- 
fore actual  delivery,  the  loss  falls  on  the  buyer. 
Pleasants  v.  Pendleton.  6  Rand.  473,  18  Am.  Dec.  79& 

(I)  Sale  of  Nonspecific  Goods.— Where  the  sub- 
ject ot  the  sale  is  nonspecific  roods,  tbe  property 
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does  not  pass  until  an  appropriation  of  the  speclflc 
g'oods  has  been  made  with  the  assent  of  both  seller 
and  buyer.  American  Hide,  etc.,  Co.  v.  Chalkley, 
101  Va.  458,  44  S.  E.  Rep.  705. 

It  has  been  held,  however,  that  where  the  seller 
delivers  nonspeclflc  ffoods.  such  as  salt  to  be  made, 
to  the  person  authorized  by  the  buyer  to  receive  it. 
this  vests  title  in  the  buyer  and  he  may  maintain 
trover  to  recover  It  from  a  third  person  who 
wrongfully  converts  it  to  his  own  use.  Lewis  t. 
Arnold.  18  Gratt.  454. 

(a)  Ooods  Sufficiently  Deslffnated.— Where  roods 
sold  are  sufficiently  desifrnated,  so  that  no  question 
can  arise  as  to  the  thinfir  intended.  It  is  not  abso- 
lutely necessary  that  there  should  be  a  delivery,  or 
that  the  sroods  should  be  in  a  deliverable  condition, 
or  that  the  quality  or  quantity,  when  the  price  de- 
pends upon  either  or  both,  should  be  determined: 
these  are  circumstances  indicating  the  intent  but 
are  not  conclusive.  Morgan  ▼.  King*,  28  W.  Va.  1. 
Approved  in  Hood  y.  Bloch,  20  W.  Va.  244.  11  S.  E. 
Rep.  Oia 

But  where  there  is  a  sale  of  goods  generally,  but 
neither  the  goods  sold,  nor  the  mass  itself  out  of 
which  the  goods  sold  are  to  be  taken,  is  ascertained 
or  designated,  no  title  to  the  property  vests  in  the 
purchaser  till  delivery,  because  until  then  the 
very  goods  sold  are  not  ascertained.  State  v. 
Hughes,  22  W.  Va.  847. 

Nor  does  the  title  to  property  vest  in  the  buyer 
upon  the  signing  and  delivering  of  a  contract  of 
the  following  purport:  "I  have  this  day  sold  to  B. 
all  my  Swiss  cheese  now  in  my  cellars,  between  80 
and  90  loaves  (this  does  not  include  cracked  or  sec- 
oud-class  cheese).  atl2M  cents  per  pound:  the  cheese 
to  be  paid  for  when  received:  the  second  grade 
cheese  to  be  lOM  cenUperlb.;  B.  to  pay  H  freight 
from  F.,  and  to  have  all  out  of  the  cellars-  before 
Jin'y  1.  1885:*'  the  contract  being  dated  and  deliv- 
•  ered  October  27, 1884.  Hood  v.  Bloch.  29  W.  Va.  244.  1 1 
S.  E.  Rep.  910. 

Pleasants  v.  Pendleton  has  been  cited  frequently 
by  the  courts  in;other  states  of  the  union,  but  it  has 
by  no  means  met  with  universal  approval.  It  was 
cited  with  approval  in  KImberly  v.  Patchin.  19  N.  Y. 
836.  75  Am.  Dec.  839:  Watts  v.  Hendry.  18  Fla.  538: 
Kingman  v.  Holenquist  (Kan.).  59  Am.  Rep.  606. 
Hurff  V.  Hires,  11  Vroom  (N.  J.)  593.  Rutin  Woods 
v.  McGee,  7  Ohio  Rep.  part  II,  p.  127,  80  Am.  Dec. 
203.  the  court,  after  laying  down  the  general 
rule  that  where  a  part  of  an  undivided  mass  of 
property  is  sold,  it  is  necessary  that  some  further  act 
should  be  done,  specif ylng  and  identifying  the  part 
sold  before  the  action  of  trover  will  lie,  said:  "The 
case  of  Pleasants  v.  Pendleton.  6  Rand.  478,  Is  how- 
ever, a  very  strong  case  the  other  way.  But  it  Is 
Impossible  to  hide  from  one's  self,  that  the  fact  of 
the  small  difference  between  one  hundred  and 
twenty-three  barrels,  the  whole  quantity,  and  one 
hundred  and  nineteen  barrels,  the  number  sold, 
may  have  gone  a  great  way  to  iufluence  the  judg- 
ment It  was  a  hard  case  and  hard  cases  always 
make  a  shipwreck  of  principles.  It  is  impossible  to 
answer  the  difficult  inquiry.  If  a  part  only  of  the 
flour  had  been  burnt  in  that  case,  on  whom 
would  the  loss  have  fallen?" 

And  In  Ferguson  v.  Northern  Bank  (Ky.).  29  Am. 
Rep.  424.  the  court  said :  "The  case  of  Pleasants  v. 
Pendleton,  6  Rand.  473.  decided  in  the  year  1823. 
has  been  cited  as  a  strong  case  in  support  of  KIm- 
berly V.  Patchin,  but  on  an  examination  of  that 
case  it  will  be  found  that  not  one  of  the  barrels 
of  flour  In  the  warehouse  was  branded  like 
the  one  hundred  and  nineteen  barrels  claimed 
by  the  plaintiff,  and  It  was  there  expressly  held 
that  the  subject  of  the  bargain  was  so  designated 


as  to  be  clearly  distinguishable."  The  case  of 
Pleasants  v.  Pendleton.  6  Rand.  478.  Is  also  disap- 
proved in  Hutchinson  v.  Hunter.  7  Pa.  St  145. 

4.  Payment  of  Purchase  Price.— Where  pay- 
ment of  the  purchase  price  is  a  condition  precedent 
in  a  contract  of  sale,  the  title  to  the  property  doc* 
not  pass  to  the  buyer  until  that  is  done.  Free- 
port  Stone  Ck).  v.  Carey,  42  W.  Va.  276.  86  S.  E.  Rep. 
188. 

Thus,  although  every  thing  the  seller  Las  to  do 
has  been  done,  such  as  marking,  measuring  and 
weighing  the  goods,  so  that  the  title  vests  in  the 
buyer,  yet  the  seller  is  not  required  to  part  with  tbe 
goods  until  he  is  paid  for  them,  and  he  has  a  lien 
upon  the  goods  for  the  price  so  long  as  they  re- 
main In  ^8  possession:  nor  does  part  payment  de- 
stroy his  lien.  Curtin  v.  Isaacsen,  86  W.  Va.  191. 15 
S.  E.  Rep.  171. 

Wmlver  of  Pajnnent.— But  an  al>solute  and  uncon- 
ditional delivery  is  regarded  as  a  waiver  of  the 
condition.  For  example,  where  a  sale  is  condi- 
tioned upon  full  payment  on  delivery  of  the  prop- 
erty, an  acceptance  of  a  partial  payment  witu 
no  express  agreement  as  to  credit,  is  a  waiver  of 
the  condition.  Preeport  Stone  Co.  v.  Carey,  42  W. 
Va.  276,  26  S.  £.  Rep.  188. 

Sale  on  Credit.— Moreover,  a  sale  may  be  just  u 
binding  if  made  on  credit  as  if  made  for  ready 
money:  and  in  such  case  the  buyer  may  bring  his 
action  at  once  against  the  seller  for  refusing  to 
deliver  the  property,  without  making  any  tender 
of  the  price.    Chapman  v.  Campbell,  18  Oratt  10& 

V.  DBUVERV  OF  OOODS. 

1.  Duty  to  Dbltvbr.— As  soon  as  a  contract  for 
the  sale  ot  a  chattel  is  completed,  the  seller,  in  the 
absence  of  a  contrary  indication  or  agreement, 
must  deliver  the  property  to  the  buyer  when  the 
latter  has  paid  the  consideration  money.  See  Chap- 
man V.  Campbell,  18  Oratt  lia 

2.  Time  of  Dblivbry.— As  to  the  time  of  delivery, 
the  law  supposes,  in  the  absence  of  evidence  to  tbe 
contrary,  a  reasonable  time,  unless  a  definite  lime 
is  flxed  by  agreement.  But  if  a  definite  time  was 
set,  this  is  of  the  essence  of  the  contract  as  between 
the  parties.  Greenbrier  Lumber  Co.  v.  Ward.  38  W. 
Va.  673, 15  S.  E.  Rep.  89:  Boyd  v.  Gunnison,  14  W.  Va- 
1.  For  example,  where  no  time  was  flxed  in  a  con- 
tract for  the  delivery  of  oil,  it  was  held  that  the 
buyer  could  not,  without  the  consent  of  the  seller, 
extend  the  delivery  of  any  part  of  the  oil  beyond  a 
reasonable  time.    Boyd  v.  Gunnison.  14  W.  Va.  I. 

And  where  fruit  trees  are  bought  to  be  delivered 
in  the  fall,  the  buyer  may  refuse  to  accept  them 
unless  they  are  delivered  In  that  part  of  the  season 
properly  suited  for  transplanting  such  trees. 
Weltner  v.  RIggs.  8  W.  Va.  446. 

Delivery  by  InsUllmeots.— But  where  the  seller 
agrees  to  deliver  the  articles  sold  as  fast  as  a  cer- 
tain party  delivers  them  to  him,  the  buyer  cannot 
set  a  time  within  which  the  seller  must  complete 
the  delivery  or  be  deemed  guilty  of  a  breach  of 
contract,  so  as  to  entitle  such  buyer  to  purchase 
the  residue  In  market,  and  recover  of  the  seller 
the  difference  between  the  market  price  and  the 
sale  price.  Smith  v.  Snyder,  82  Va.  614:  Smith  v. 
Snyder,  77  Va.  482. 

Postponeinent  by  Request  of  Bayer.— Where,  in  a 
contract  of  sale,  delivery  is  postponed  at  the  buyer's 
request  and  the  contract  is  ultimately  broken,  this 
has  the  effect  of  postponing  the  date  of  breach,  and 
therefore  alters  the  time  with  reference  to  which 
damages  are  to  be  fixed.  Smith  v.  Snyder.  77  Va. 
482. 

Notice  of  Time  of  Delivery.— Where  no  day  Is 
specified  as  the  time  of  delivery,  but  it  Is  to  be 
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designated  by  the  seller,  be  must  fflTe  tbe  bayer 
reasonable  notice  thereof.  Weltners  y.  Rlffffs,  8  W. 
Va.  446;  Smith  v.  Snyder.  77  Va.  442. 

3.  Place  of  Dblivert.-- Where  a  contract  for 
the  sale  of  personal  property  names  several  places 
at  which  the  property  may  be  dellTered,  at  the 
buyer's  option,  the  buyer  must  within  a  reasonable 
time  make  his  selection  of  the  place  of  delivery. 
Boyd  V.  Gunnison.  14  W.  Va.  1. 

In  Boyd  ▼.  Ounnison.  14  W.  Va.  1,  the  contract 
was  made  on  the  80th  of  March.  1868.  for  the  sale  of 
2000  barrels  of  oil.  the  contract  ffivlnfir  the  buyer 
the  riffht  to  select  one  of  three  places  mentioned  in 
the  contract  for  the  delivery  of  the  oil.  and  on  the 
Dth  of  April,  1868.  the  buyer  selected  the  city  of 
New  York,  one  of  the  places  mentioned  in  the  con- 
tract, as  the  place  of  delivery.  It  was  held  that  the 
selection  was  made  in  a  reasonable  time. 

4.  QUAJ7TITT  TO  BE  Delivbbed.—As  to  the  quantity 
which  the  seller  is  bound  to  deliver,  this  depends, 
of  course,  upon  the  terms  of  the  contract:  therefore, 
if  the  quantity  to  be  delivered  is  fixed  by  the  aerree- 
ment.  the  seller  must  deliver  Just  what  he  bar- 
trained  to  deliver.— no  more,  no  less:  nor  can  the 
seller  generally  deliver  a  quantity  In  excess  of 
that  ordered:  Greenbrier  Lumber  CJo.  v.  Ward.  36 
W.  Va.  W3.  16  S.  E.  Rep.   80. 

If,  on  the  other  hand,  the  quantity  delivered  is 
less  than  that  sold,  it  may  be  refused  by  the  buyer: 
and  if  the  contract  be  for  a  specified  quantity,  to  be 
delivered  in  t>arcels  from  time  to  time,  the  buyer 
may  return  the  parcels  first  received  if  the  later 
deliveries  b«  not  made,  for  the  contract  is  not  per- 
formed by  the  seller's  delivery  of  less  than  the 
whole  quantity  sold.  Greenbrier  Lumber  CJo.  v. 
Ward.  36  W.  Va.  ^78,  16  S.  E.  Rep.  80. 

6.  Symbolical  ob  Constructive  Deltvebt.— Ac- 
tual delivery  is  not  necessary  to  pass  the  title  to  the 
buyer  and  put  the  sroods  at  his  risk:  a  constructive 
or  symbolical  delivery,  as  by  delivering  the  key  of 
the  warehouse  in  which  the  roods  are  deposited,  is 
sufficient  to  pass  them  to  the  buyer.  Pleasants  v. 
Pendleton.  6  Rand.  478.  18  Am.  Dec.  726. 

6.  Delivery  to  Gabbier.— Where  a  seller  delivers 
sroods  to  a  carrier  by  order  of  the  purchaser,  the 
delivery  to  the  carriei  is  delivery  to  the  purchaser, 
and  the  property  vests  immediately  on  its  delivery 
to  the  carrier:  and,  therefore,  the  place  of  sale  is 
necessarily  the  residence  of  the  seller,  whence  the 
sroods  were  shipped.  State  v.  Hughes.  22  W.  Va. 
743:  Bloyd  V.  Pollock,  27  W.  Va.  120:  Ford  v. 
Friedman,  40  W.  Va.  177,  20  S.  E.  Rep.  030. 

If  roods  are  sold  to  a  buyer  to  be  delivered  at  a 
depot  in  a  certain  city,  or  to  be  delivered  in  the 
cars  at  the  depot  in  that  city,  the  roods  remain  at 
the  risk  of  the  seller,  until  they  arrive  at  the  depot 
in  such  city,  but  upon  their  arrival  at  the  depot  in 
sucb  city,  without  beiufir  unloaded  and  without  any 
notice  of  their  arrival  at  the  depot,  they  at  once 
become  tbe  property  of  the  buyer  and  are  thence- 
forth at  his  risk.    Bloyd  v.  Pollock.  27  W.  Va.  76. 

7.  Property  Not  in  Possession  or  Seller.— The 
completeness  and  efficacy  of  a  sale  are  not  nec- 
essarily affected  by  the  consideration  that  the  prop- 
erty is  not  in  the  actual  possession  of  the  seller,  or 
if  in  his  possession,  is  not  to  be  immediately  deliv- 
ered. There  is  no  principle  of  law  which  estab- 
lishes that  a  sale  of  personal  roods  is  in  valid  because 
they  are  not  in  the  possession  of  the  owner.  The 
sale  of  a  chattel  in  the  possession  of  a  third  party, 
claimlnr  no  adverse  title,  is  not  the  transfer  of  a 
rirhtof  action,  but  is  a  sale  of  the  thinr  itself. 
Chapman  v.  Campbell.  13  Gratt  106. 

In  Chapman  v.  Campbell.  13  Gratt.  106,  a  slave  on 
trial  for  larceny  before  a  county  court  was  sold, 
but  before  he  was  dlscharred  he  made  his  escape 


and  was  not  heard  of  araln.  It  was  held  that  the 
contract  of  sale  was  complete,  and  the  buyer  bound 
for  the  price,  thourh  the  slave  was  not  and  could- 
notbe  delivered. 

8.  Excuse  for  Nondbliveby.— Inability  to  per- 
form a  contract,  caused  by  the  seller's  default,  will 
not  excuse  a  failure  to  deliver  the  roods  accordlnr 
to  the  contract  Richmond  Ice  Co.  v.  Crystal  Ice  Co., 
00  Va.  286,  88  S.  E.  Rep.  141. 

lajanctlon  sflslost  Delivery.— But  where  the  non- 
delivery of  property  contracted  to  be  sold  is  due  to 
the  fact  that  the  seller  was  enjoined  from  sellinr 
and  deliverlnr  the  property,  the  seller,  in  an  action 
on  the  contract  to  recover  the  price,  may  show  such 
injunction  proceedinrs  by  producinr  a  certified 
copy  of  the  record.  Corar  v.  Burns  Lumber  Co.,  46 
W.  Va.  266.  33  S.  E.  Rep.  SIO. 

0.  Remedies  op  Buyer  for  Nondeltvbry  of 
Goods. 

o.  In  General.— As  soon  as  the  contract  of  sale  is 
completed,  the  buyer  has  a  rirht  to  demand  the 
thinr  sold  immediately,  in  the  absence  of  an  arree- 
ment  to  the  contrary:  therefore,  if  he  tenders  the 
purchase  money  and  demands  the  property,  he  may 
maifatain  detinue  or  trover  if  the  delivery  be 
refused.    Chapman  v.  Campbell,  13  Gratt  110. 

b.  Accrual  of  Cause  of  Action.— And  where  the  seller 
refuses  to  perform  his  contract  to  sell  and  deliver 
roods  the  buyer  may  sue  immediately  for  damares, 
without  walUnr  for  the  time  of  performance  to 
expire.  Davis  v.  Grand  Rapids  School  Furniture 
Co..  41  W.  Va.  717.  24  S.  E.  Rep.  68a 

c  Meaeure  of  Damaoea. 

<i)lnOsiieral.— The  proper  measure  of  damares 
for  the  breach  of  an  executory  contract  to  deliver 
roods,  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  deliv- 
ery, With  Interest  thereon  until  paid.  Boyd  V.  Gun- 
nison, 14  W.  Va.  1:  Perry  Tie,  etc.,  Co.  v.  Reynolds. 
100  Va.  264,  40  S.  E.  Rep.  010:  Trirr  v.  Clay,  88  Va. 
830.  13  S.  E.  Rep.  484,  20  Am.  S.  Rep.  728:  Smith  v. 
Snyder.  82  Va.  614:  Newbrourht  v.  Walker,  8  Gratt 
16:  Richmond  Ice  Co.  v.  Crystal  Ice  Co..  00  Va.  286. 
88  S.  E.  Rep.  141:  Nottinrham  Coal,  etc.,  Co.  v.  Preas, 
102  Va.  820.  47  S.  E.  Rep.  823. 

(a)  Stock  Ssles.- ^nd  the  same  rule  applies  in  con- 
tracts for  the  sale  and  delivery  of  stock.  Bull  v. 
Dourlas,  4  Munf.  808,  6  Am.  Dec.  618:  Enders  v. 
Board  of  Public  Works.  1  Gratt  864. 

<a)  UmlUtlon  of  Rule.- But  the  rule  that  the 
measure  of  damares,  for  failure  of  the  seller  to 
deliver  roods  as  arreed,  is  the  difference  between 
the  contract  price  and  the  market  price  of  the 
article  at  the  time  of  the  breach,  proceeds  upon  the 
assumption  that  the  buyer  can  ro  into  the  market 
and  obtain  the  article  contracted  for  at  that  price. 
Therefore,  when  the  circumstances  of  the  case  are 
such  that  the  buyer  cannot  ro  into  the  market  and 
supply  himself  with  the  article,  the  rule  does  not 
apply,  for  the  reason  of  it  has  ceased.  Davis  v. 
Grand  Rapids  School  Furniture  Co.,  41  W.  Va.  717. 
24  S.  E.  Rep.  630.  It  has  been  held,  where  the  seller 
breaks  his  contract  to  furnish  roods  which  have 
been  resold  by  the  buyer  before  delivery,  when 
similar  roods  cannot  be  purchased  in  the  market 
that  the  measure  of  damares  is  the  difference 
between  the  contract  price  and  the  price  at  which 
tbey  have  been  resold.  Trirr  v.  Clay,  88  Va.  830. 
18  S.  E.  Rep.  434,  20  Am.  St  Rep.  783. 

But  in  order  for  the  buyer  to  recover  as  damares 
the  difference  between  the  market  price  and  con- 
tract price  at  the  time  and  place  of  delivery,  it  is 
not  necessary  that  he  should  have  actually  rone 
into  the  market  and  bourht  other  roods  to  supply 
the  place  of  those  not  delivered.  Nottinrham 
Coal,  etc.,  Co.  v.  Preas,  102  Va.  820.  47  S.  E.  Rep.  888L 
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<4)  Absence    of    Market    Valae    at    Place     of  De- 

livery.— If  there  Is  no  market  price  for  the  property 
at  tbe  time  and  place  of  delivery,  the  value  of  the 
property  may  be  ascertained  by  showinsr  its  mar- 
ket price  in  other  places,  in  the  vicinity  of  the 
place  of  delivery,  at  or  about  the  time  of  delivery. 
McCk>rmick  v.  Hamilton.  28  0ratt.  561:  Nottingham 
Coal,  etc.  Co.  v.  Preas.   102  Va.  830, 47  S.  E.  Rep.  8». 

(5)  Proof  of  Market  Valae.— In  ascertaining  what 
is  the  market  value  of  personal  proyerty  and  the 
day  of  delivery  at  a  certain  place,  it  is  proper  to 
hear  evidence  as  to  the  market  value  of  the  article 
within  a  reasonable  time  both  before  and  after  the 
day  of  delivery.    Boyd  v.  Gunnison.  14  W.  Va.  1. 

(6)  Special  Damagej.— The  general  rule  is  that 
the  party  injured  by  a  breach  of  contract,  is  enti- 
tled to  recover  all  his  damages,  including  gains 
prevented  as  well  as  loses  sustained,  provided  they 
are  certain,  and  such  as  might  naturally  be  ex- 
pected to  follow  the  breach.  It  is  only  uncertain 
and  contingent  proflu.  therefore,  which  the  law 
excludes  :  not  such  as  being  the  immediate  and 
necessary  result  of  the  breach  of  contract,  mar  be 
fairly  supposed  to  have  entered  into  the  contem- 
plation of  the  parties  when  they  made  it  and  are 
capable  of  being  definitely  ascertained  by  refer- 
ence to  established  market  rates.  James  v.  Adams, 
g  W.  Va.  668:  Newbrough  v.  Walker,  8  Gratt 
16:  Trigg  V.  Clay.  88  Va.  830,  18  S.  £.  Rep.  484. 29  Am. 
St  Rep.  728. 

Contract  Contemplating  Resale.— Where  a  seller 
contracts  to  sell  and  deliver  goods  within  a  speci- 
fied time,  knowing  at  the  time  that  the  buyer  has 
agreed  to  deliver  the  same  to  a  subpurchaser  at  a 
fixed  date,  and  the  seller  fails  to  deliver  in  time, 
he  is  liable  to  his  buyer  for  the  loss  of  profits  which 
the  latter  would  have  made  on  a  resale  to  the  sub- 
purchaser if  the  seller  had  fulfilled  his  couitract, 
and  for  damages  which  the  buyer  was  compelled 
to  pay  to  the  subpurchaser  caused  by  the  failure 
of  the  seller  to  deliver  the  goods  within  the  time 
agreed  upon,  when  the  profits  and  damages  paid 
are  reasonable.  Perry  Tie,  etc.,  Co.  v.  Reynolds. 
100  Va.  264,  40  S.  E.  Rep.  »19. 

Demurrage  and  Dead  Freight  Paid  by  Buyer.— So 
also,  where  a  buyer  of  goods  made  a  charter  party, 
agreeing  to  pay  demurrage  for*  delay  beyond  the 
time  specified  for  delivery,  and  also  for  the  pay- 
ment of  dead  freight,  and  he  was  compelled  to  pay 
both  in  consequence  of  the  seller's  failure  to  de- 
liver tbe  goods  within  the  time  and  in  the  quantity 
stipulated  for,  it  was  deld  that  the  buyer  could 
recover  from  the  seller  the  amount  paid  as  demur- 
rage and  dead  freight,  especially  when  the  vessel 
during  the  delay,  was  not  used  for  other  purposes, 
but  kept  waiting  at  the  point  of  delivery  ready  to 
receive  the  goods,  because  of  the  assurance  and 
representations  of  the  seller  that  they  would  be 
delivered  in  a  short  time.  Perry  Tie.  etc..  Co.  v. 
Reynolds,  100  Va.  264,  40  S.  E.  Rep.  919. 

VI.  RIGHTS  OP  BUYER. 

1.  iNSPBcrriON.— Where  a  contract  for  the  sale  of 
goods  provided  that  the  buyer  might  inspect  them 
before  paying  the  purchase  money,  but  that  all 
disputes  should  be  arbitrated,  it  was  held  that  if  the 
buyer,  after  inspecting  the  goods,  rejects  them 
without  submitting  the  question  of  quality  to  arbi- 
tration, the  seller  might  receive  back  the  goods 
without  being  liable  for  damages  because  of  their 
quality.  Baer's  Sons  Grocer  Co.  v.  Cutting  Fruit 
Packing  Co.,  42  W.  Va.  859.  26  S.  E.  Rep.  191. 

The  maxim  caveat  emptor  does  not  apply  to  a  sale 
of  goods  where  the  buyer  has  no  opportunity  for 
Inspection.  Hoodv.  Bloch,  29  W.  Va.  244,  US.  E. 
Rep.  910.  I 


1  RsscissiON.— A  buyer  of  goods  who  has  the  ri«tt 
to  rescind  a  contract  of  sale,  must  rescind  m  toto\ 
he  cannot  keep  part  of  the  goods,  and  return  the 
remainder,  without  becoming  liable  for  the  whole. 
ManssBrnning  Mfg.  Co.  Prince.  61  W.  Va.  510,  41  S. 
E.  Rep.  907. 

A  purchaser  of  goods  cannot  keep  a  part  of  tbem. 
and  return  the  remainder,  and  defeat  payment  for 
them  according  to  the  contract  on  the  ground  that 
the  part  returned  were  not  of  the  agreed  qusdlty  or 
make.  ManssBrnning  Mfg.  Ca  v.  Prince.  61  W. 
Va.  510.  41 S.  E.  Rep.  907.  See  monographic  note  on 
'^Rescission.  Cancellation  and  Reformation."  ap- 
pended to  Chamberlaine  v.  Marsh.  6  Munf.  288. 

.     VII.  STOPPAQB  IN  TRANSITU. 

In  case  of  a  sale  of  personal  property  not 
executed  by  delivery,  but  to  be  consummated 
by  a  delivery  at  another  place,  although  in  con- 
sequence of  earnings  paid,  or  otherwise,  the 
property  is  so  vested  in  the  buyer  that  on  com- 
plying or  offering  to  comply  with  the  contract 
on  his  part,  he  may  recover  the  sum  from  the 
seller  or  his  agent:  yet,  until  delivery,  and  while 
the  goods  are  in  trantitu,  the  seller  may,  on  the 
buyer  becoming  bankrupt,  or  being  likely  to  be  so. 
arrest  the  goods,  or  order  his  agent  to  arrest  them, 
which  order,  operating  as  an  indemnity  to  the  agent 
in  addition  to  that  arising  from  his  possession  of 
the  goods,  will  be  his  guarantee  for  refusing  to 
deliver  them,  though  the  agent  might,  under  cir. 
cumstances,  also  have  a  right  to  demand  other 
security  from  his  principal,  which  it  would  be  in 
cumbent  on  him  forthwith  to  give,  under  pain  of  a 
right  in  the  agent  to  go  on  and  execute  the  con- 
tract by  delivery.    Howatt  v.  Davis.  5  Munf.  M. 

And  if  a  factor  or  agent,  having  sold  goods  be- 
longing to  his  principal,  be  ordered  by  htm  while 
they  are  yet  in  transitu  not  to  deliver  them  to  the 
buyer,  of  whose  solvency  doubu  are  entertained, 
but  he  delivers  them  notwithstanding  such  order, 
and  without  demanding  security  for  his  indemnity, 
the  principal  is  entitled  to  an  action  against  him  in 
case  the  buyer  should  prove  insolvent.  Howatt  v. 
Davis.  5  Munf.  84. 

VIII.  ACCEPT ANCB  OP  GOODS. 

1.  Duty  to  accbpt— If  the  goodi  ordered  and 
thegoodssentcorrespond  in  quality  and  qaantity. 
the  buyer  is  bound  to  accept  them,  and  if  he 
refuses,  the  rights  and  remedies  of  the  seller 
are  Just  as  complete  as  if  there  had  been  a  fnll 
and  formal  acceptance,  and  he  may  maintain 
an  action  on  the  contract  against  the  buyer  for  the 
damages  he  has  sustained  for  the  failure  of  the 
buyer  to  comply  with  his  contract.  Bartholomae 
V.  Paull.  18  W.  Va.  771  :  Haxall  v.  Willis.  15  Gratt. 
451 :  Mccormick  v.  Hamilton.  28  Gratt  561. 

8.  Unbbasonablb  DBiiAT.— Moreover,  if  the  buyer 
delays  unreasonably  in  accepting  the  goods,  he  it 
liable  for  damages  sustained  by  the  seller, 
although  guilty  of  no  deception  or  fraud.  Alle- 
ghany Iron  Ca  v.  Teaford,  96  Va.  872, 81  S.  E.  Bep. 
525. 

8.  Aqbnt  May  aocbpt  roR  His  Prihcipal.- 
Proctor  V.  Spratley,  78  Va.  864. 

4.  DBiiAY  IN  Rbjbgtion— A  Sale  will  be  implied, 
where  the  person  receiving  the  goods  does  not 
within  a  reasonable  time  repel  the  impUcation  by 
returning  the  goods  or  notifying  the  seller  that 
he  will  not  accept  them,  and  this  whether  he 
ordered  the  goods  or  not  Bartholomae  v.  PaoU. 
18  W.  Va.  771:  Thompson  v.  Douglass,  85  W.  Va.  8S7: 
18  S.  B.  Rep.  1015. 

Qaestloa  of  Pact— But  what  is  a  reasonable  time 
for  a  buyer  to  return  goods  or  notify  the  seller 
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tbat  he  will  accept  them,  is  a  question  of  fact  to  be 
determined  by  the  Jury  according  to  the  circum- 
stances of  each  case.  Bartholomae  ▼.  Paull,  18  W. 
Va.  771:  Thompson  y.  Douglass,  85  W.  Va.  887,  18 
S.  £.  Rep.  1016. 

6.  Acts  of  Ownbbship. 

a.  In  General.— Receipt  of  roods  by  a  buyer 
will  not  be  a  binding  acceptance  if  any  act  be 
done  by  the  bayer  which  he  would  have  no  right 
to  do  unless  he  were  the  owner  of  the  sroods. 
Manss-Bruning  Shoe  Mfg.  Co.  v.  Prince,  51  W.  Va. 
510,  41  S.  £.  Rep.  007.  See  post,  this  note,  "Sales 
by  Sample."  For  example,  although  goods  are 
not  ordered,  still  a  sale  will  be  implied,  where 
he  receives  them  and  deals  with  them  as  bis  own, 
or  treats  them  in  a  way  inconsistent  with  a 
recognition  of  another's  ownership.  Bartholomae 
V.  Paull,  18  W.  Va.  771;  Thompson  v.  Douglass. 
«6  W.  Va.  887, 18  S  E.  Rep.  1016. 

Likewise,  although  a  buyer  of  goods  counter- 
mands his  order  because  they  are  delivered  after 
the  stipulated  date,  he  must  nevertheless  pay  for 
them,  if  he  takes  them  from  the  railroad  depot  to 
his  store,  opens  the  boxes  containing  them,  and 
examines  them  or  does  any  act  which  only  an 
owaer  can  do.  Manss-Bruning  Mfg.  Co.  v.  Prince, 
*1  W.  Va.  510,  41  S.  E.  Rep.  907. 

b.  PermUtina  Third  Person  to  Convert  Goods.— 
Where  one  send  goods  to  an  another,  and  the 
latter  disclaims  to  have  purchased  them,  but  per- 
mits a  third  person  to  take  them  and  convert  them 
to  bis  own  use.  this  will  make  him  liable  as  pur- 
chaser, although  he  may  have  allowed  tbem  to  be 
taken  by  mistake.  Bartholomae  v.  Paull,  18  W.  Va. 
771  :  Thompson  v.  Douglass,  85  W.  Va.  887,  18  S.  E. 
Rep.  1015. 

e.  AOOBPTANCB     AS   WAIVBB  OF   LATB     DBLIVBRT. 

—  Where  goods  are  delivered  after  the  stipulated 
date,  the  buyer  must  absolutely  refuse  to  accept 
them  if  he  wishes  to  insist  upon  the  lateness  of  de- 
livery, therefore,  if  he  receives  them  and  exercises 
acts  of  ownership  over  them,  as  by  paying  freight, 
taking  the  goods  from  the  depot  and  examining 
them.  or.  a  fortiori,  by  paying  the  price,  he  will  be 
held  to  have  waived  the  objection  that  the  goods 
had  come  behind  time.  Manss-Bruning  Shoe  Mfg. 
Co.  V.  Prince.  61  W.  Va.  610. 41  S.  E.  Rep.  907  ;  Reld  v. 
Field.  88  Va.  26.  1  S.  E.  Rep.  895. 

Where  the  goods  ordered  are  shipped  so  late  in 
the  season  that  the  buyer  refuses  to  accept  them, 
and  the  seller  replies  offering  to  give  the  buyer  an 
«xtra  credit  if  he  will  accept  them,  but  the  buyer 
does  not  in  any  way  reply  to  such  offer  in  a  reason- 
able time,  and  does  not  reship  or  in  any  way 
attempt  to  return  the  goods  to  the  seller,  the  buyer 
will  be  presumed  to  have  assented  to  the  seller's 
offer,  and  to  have  accepted  the  goods.  Ford  v. 
Friedman.  40  W.  Va.  177,  20  S.  E.  Rep.  930. 

But  an  acceptance  by  the  buyer  of  goods  delivered 
at  a  time  subsequent  to  that  named  In  the  contract 
for  the  delivery  does  not  constitute  a  waiver  of  the 
buyer's  claim  for  damages  arising  from  the  delay, 
especially  when  the  conduct  of  the  parties  shows 
an  intention  on  the  buyer's  part  not  to  waive  his 
rights  to  such  damages.  Perry  Tie.  etc.,  Co.  v.  Rey- 
nolds. 100  Va.  264,  40  S.  E.  Rep.  919. 

7.  Rbmbdibs  of  Sblleb  for  Nonaccbptancb  of 

OOODS. 

Wher«  Contract  U  Executory.— Where  a  contract 
of  .sale  Is  executory,  and  the  title  and  possession 
still  remain  In  the  seller,  his  remedy  against  the 
buyer,  who  wrongfully  refuses  to  pay  for  and 
accept  the  goods.  Is  an  action  of  assumpsit  on  a 
special  count  to  recover  damages  for  the  breach  of 
the  contract.  American  Hide,  etc.,  Co.  v.  Chalkley, 
101  Va.  458. 44  S.  E.  Rep.  705. 


Where  Contract  Is  Bxecuted.— Bat  where  the  title 
has  passed,  and  the  buyer  refuses  to  pay  for  the 
goods,  the  remedy  of  the  seller  is  an  action  for  the 
agreed  price.  American  Hide,  etc.,  Co.  v.  Chalkley. 
101  Va.  458.  44  S.  E.  Rep.  705. 

If  the  buyer  of  goods  refuses  to  accept  them  when 
tendered  according  to  the  contract  of  sale,  tbe  sel- 
ler may  elect  to  rescind  the  contract  and  keep  or 
dispose  of  the  goods  for  his  own  use.  or  to  let  It  re- 
main in  full  force  and  hold  the  buyer  liable  for  the 
price  of  the  goods  and  all  damages  arising  from 
this  breach  of  the  contract  If  he  elects  to  let  the 
contract  remain  in  full  force,  he  may  either  bring 
his  action  for  the  price  of  the  goods  when  It  is  due 
and  payable,  or  he  may  sell  the  goods,  applying  the 
net  proceeds  of  sale  to  the  credit  of  the  buyer  on 
account  of  tbe  money  due  by  him.  and  bring  an  ac- 
tion against  him  to  recover  tbe  balance.  Rosen- 
baums  v.  Weeden,  18  Gratt.  785.  98  Am.  Dec.  787. 

Unreasonable  Delay.— Where  there  Is  an  unreason- 
able delay  on  the  part  of  the  buyer  In  accepting 
goods,  the  seller  may  recover  damages  sustained 
by  him  for  loss  resulting  from  such  unreasonable 
delay,  and  also  the  profits  be  would  have  realized 
if  he  had  been  permitted  to  perform  it  fully.  Tbis 
is  not  a  double  recovery.  Alleghany  Iron  Co.  v. 
Teaford,  96  Va.  872.  81  S.  E.  Rep.  525. 

a.  Accrual  of  Cause  of  Action, 

Anticipatory  Breach.— Where  the  buyer  refuses  to 
accept  goods  tbat  he  has  ordered,  tbe  seller  may  at 
once  sue  for  damages  for  breach  of  the  contract, 
without  walling  for  the  period  for  the  delivery  of 
the  goods  to  elapse,  and  without  tender  of  them. 
James  v.  Adams.  l(f  W.  Va.  246:  Pancake  v.  George 
Campbell  Co.,  44  W.  Va.  82,  28  S.  E.  Rep.  719. 

Where  there  Is  a  sale  of  personal  property,  to  be 
paid  for  In  installments,  and  the  buyer  fails  to  meet 
any  one  of  the  installments,  whereupon  the  seller 
demands  possession  of  the  property,  which  the 
buyer  refuses  to  surrender,  the  seller  may  at  once 
bring  an  action  against  the  buyer,  without  waiting 
until  the  time  In  which,  by  the  terms  of  tbe  contract, 
all  the  purchase  money  was  to  have  been  paid,  even 
though  in  such  contract  the  property  is  said  to  have 
been  hired  to  the  buyer  for  that  length  of  time. 
McGlnnis  v.  Savage.  29  W.  Va.  868, 1  S.  E.  Rep.  746. 

b.  Measure  of  Damages.— Where  the  contract  of 
sale  is  executory,  and  the  title  and  possession  re- 
main in  the  seller,  the  measure  of  damages  for  a  re- 
fusal of  the  buyer  to  accept  and  pay  for  the  goods, 
is  the  difference  between  the  contract  price  and 
the  market  value  of  the  goods  at  tbe  time  and  place 
of  delivery.  Weltner  v.  Rlggs.  8  W.  Va.  445:  Hall 
V.  Pierce.  4  W.  Va.  107:  Smith  v.  Snyder.  77  Va.  482; 
James  v.  Adams.  16  W.  Va.  245;  Alleghany  Iron  Co. 
V.  Teaford.  96  Va.  872.  81  S.  E.  Rep.  586. 

Under  a  contract  to  pay  for  a  given  quantity  of  Ice 
per  year,  whether  the  whole  quantity  Is  accepted  or 
not— the  same  to  be  delivered  from  day  to  day  as 
the  purchaser  may  require— the  seller  Is  not  enti- 
tled to  recover  for  the  difference  between  the  quan- 
tity contracted  for  and  that  actually  accepted  where 
the  failure  to  accept  more  was  due  to  tbe  inability 
of  the  seller  to  furnish  the  ice  as  the  parties  had 
agreed.  RIcbmond  Ice  Co.  v.  Crystal  Ice  Co.,  99  Va. 
285.  38  S.  E.  Rep.  141. 

c.  Resale  bv  the  Seller.— When  the  buyer  refuses  to 
accept  goods  tendered  according  to  the  contract  of 
sale,  tbe  seller  may  resell  tbem  at  any  time  and  in 
any  state  of  the  market  and  hold  the  buyer  liable 
for  any  losssusulned:  therefore,  the  fact  that  the 
seller  delayed  tbe  resale  of  tbe  goods  for  an  unrea- 
sonable time  upon  a  falling  market,  will  not  prevent 

I  recovery  from  the  buyer  of  the  difference  between 
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tbe  contract  price  and  that  obtained  at  the  resale. 
Roseubaoms  ▼.  Weeden.  18  OratL  786.  08  Am.  Dec 

717. 

Notice  ef  lateaUM  to  Resell.— Where  a  contract  of 
•ale  Ifl  executory,  and  the  buyer  refuses  to  accept 
and  pay  for  the  sroods.  the  seller  should  rive  him 
notice  that  he  Intends  to  sell,  and  hold  him  respon- 
sible for  the  loss. 

This  notice,  it  will  be  observed,  is  not  a  notice  of 
resale,  but  a  notice  that  the  seller  will  assert  his 
riifht  of  resale,  and  bind  the  buyer  by  the  price 
obtained.  American  Hide,  etc,  Co.  t.  Chalkley.  101 
Va.  466. 44  S.  E.  Rep  705,  citlnff  Rosenbanms  r.  Wee- 
den. 18  Gratt  785. 98  Am.  Dec.  787. 

Notice  of  TlBW  and  Place  of  Resale.— But  where  the 
seller  elects  to  sell  the  roods  and  hold  the  buyer 
liable  for  the  loss,  it  is  not  necessary  that  he  should 
iriTe  notice  to  the  buyer  of  the  time  and  place  of 
sale,  and  though  he  iriressuch  notice,  he  may  post- 
pone the  sale  to  another  day.  if  that  seems  Judici- 
ous. Rosen baums  ▼.  Weeden.  18  Qratt  785,  08  Am. 
Dec.  787. 

Measare  of  Daauges  on  Resale.— if  the  seller 
choses  to  consider  the  property  as  the  buyer*s  and 
resells  it.  using*  reasonable  diligence  to  obtain  its 
actual  value  at  the  time  the  contract  is  broken,  then 
the  measure  of  his  recovery  is  the  difference  be- 
tween the  contract  price  of  the  roods  and  the  net 
price  which  they  produce  at  a  resale,  fairly  made, 
after  deducting*  all  expenses  incurred  by  the  seller 
in  taking*  care  of  the  g'oods  and  selling*  them. 
James  v.  Adams.  8  W.  Va.  568:  American  Hide  A 
Leather  Ck).  y.  Chalkley  101  Va.  458.  44  S.  E.  Rep.  706. 

d.  Lien.— Where  there  is  a  sale  cflf  personal  property 
to  be  paid  for  on  delivery,  the  seller  has  a  lien  for 
the  price  so  long*  as  the  property  remains  in  his  pos- 
session, but  the  transfer  or  surrender  of  possession 
by  the  seller  destroys  the  lien.  James  v.  Bird,  8 
Leigh  510.  81  Am.  Dec  068. 

Waiver.- This  lien,  however,  may  be  waived  by 
the  seller.    NefE  v.  Baker  <Va.).  4  S.  E.  Rep.  62a 

BqulUble  Uen.— But  the  seller  of  personal  prop- 
erty has  no  implied  or  equitable  lien  on  the 
property  for  the  purchase  money.  Williams  v. 
OlUespie.  80  W.  Va.  686.  5  S.  E.  Rep.  210:  James  v. 
Bird.  8  Leigh  510.  81  Am.  Dec  668:  McCandlish  v. 
Keen.  18  Oratt  629. 

IX.  FRAUDULENT  5ALBS. 

Where  one  buys  property  on  credit  with 
the  positive  intention  not  to  pay  for  it.  this 
is  a  fraudulent  purchase,  whether  he  makes 
false  representations  as  to  his  ability  to  pay 
or  not.  Miller  v.  White,  46  W.  Va.  67.  88  S.  E.  Rep. 
883.  See  Wickham  v.  Lewis,  18  Gratt  427:  mono- 
graphic note oa  "Fraudulent  and  Voluntary  Con- 
veyances" appended  to  Cochran  v.  Paris.  11  Gratt. 
848. 

But  mere  insolvency  or  inability  to  pay  for  prop- 
erty purchased  will  not  render  the  sale  fraudulent 
on  the  purchaser's  part,  ff  he  expects  and  Intends  to 
pay.  and  has  reasonable  grounds  for  expecting*  to  be 
able  to  pay.  On  the  other  hand,  however,  if,  in 
addition  to  Insolvency,  he  makes  false  statements 
of  his  pecuniary  circumstances  or  business,  or  his 
ability  to  pay.  calculated  to  induce  the  seller  to 
believe  be  will  be  paid,  the  purchase  is  fraudulent. 
Miller  V.  White.  46  W.  Va.  67.  88  S.  E.  Rep.  888. 

The  Intention  of  the  purchaser  of  property  not  to 
pay  for  it  may  be  inferred  by  the  Jury  from  the  cir- 
cumstances, actions  and  conduct  of  the  purchaser, 
not  only  In  respect  to  the  sale  In  question,  but  any 
other  contemporaneous  transactions.  Miller  v. 
White,  46  W.  Va.  67.  88S.  E.  Rep.  888. 


K  SALES  BY  SAMPLE. 

In  OeaeraL— TO  authorize  a  jury  to  find  that  a 
sale  is  a  sale  by  sample,  the  evidence  must  satisfac- 
torily show  that  the  parties  contracted  solely  with 
reference  to  the  sample  exhibited.  In  other  words, 
unless  both  parties  deal  with  the  sample  with  the 
mutual  nnderstandinff  that  the  bulk  is  like  the 
sample,  the  sale  is  not  a  sale  by  the  sample.  Proc- 
tor V.  Spratley.  78  Va.  254. 

ActsofOwnersblp.— But  even  thouffh  a  sale  is  by 
the  sample,  still  if  either  the  buyer  or  his  agent, 
with  full  knowledge  of  the  nonconformity  of  the 
bulk  with  the  sample,  exercises  ownership  over  the 
ffoods  as  by  offering^  them  for  sale,  this  acceptance 
is  so  far  binding  that  the  buyer  cannot  resdad 
either  for  nonconformity  or  for  fraud.  Proctor  v. 
SpraUey.  78  Va.  25*. 

Placo  for  Coaporfnc  Bvik  with  Samplo.- And  where 
goods  are  sold  by  the  sample,  the  place  and  time  of 
delivery  is  the  place  and  time  in  which  the  compari- 
son between  the  bulk  and  sample  should  be  made 
and  the  goods  accepted,  and  is  also  the  place  and 
time  of  rejection  for  the  nonconformity  of  the  balk 
with  the  sample.    Proctor  v.  Spratley.  78  Va-  854. 

Warranty.— If  a  sale  is  not  a  sale  by  the  sample, 
there  can  be  no  warranty  of  quality  implied,  and 
tbe  maxim  caveat  emptor  applies.  Proctor  v. 
SpraUey.  78  Va.  254. 

Xt  BONA  ROB  PURCHASERS. 

1.  TBUSTBIS  UH  DKBDS  of  TBUST  OB  ASSIGNMBNTS.— 

To  secure  creditors  are  unquestionably  purchasers 
for  value:  but  whether  they  are  bona  tide  purchas- 
ers without  notice  depends  on  the  facu  of  the  case. 
Chapman  v.  Chapman.  91  Va.  397.  21  S.  E.  Rep.  SIS; 
Douglass  Merchandise  Co.  v.  Laird,  87  W.  Va.  087. 17 
S.  E.  Rep.  188:  Oberdorfcr  v.  Meyer,  88  Va.  884.  IS  S. 
E.  Rep.  756:  Wickham  v.  Lewis,  18  Gratt.  487.  and 
note, 

2.  PUBCHASBB  TBOM  FBAUDULBNT  BlTrEB.- A1- 

thoug'h  a  sale  and  delivery  of  goods  Is  secured  by 
the  false  and  fraudulent  representations  of  the 
buyer,  yet  the  title  vests  In  him  until  the  seller  has 
done  some  act  to  diuafflrm  the  transaction:  and 
therefore  if  the  buyer  transfers  the  property  to  an 
innocent  purchaser  for  value  before  disafflrmance, 
the  seller  cannot  recover  the  property.  Williams 
V.  Given,  6  Gratt.  868;  Wickham  v.  Lewis,  IS  Gratt 
427;  Jones  v.  Christian.  86  Va.  1017,  U  S.  E,  Rep.  964; 
Oberdorfer  v.  Meyer.  88  Va.  884.  18  S.  E.  Rep.  766. 

Thus,  where  a  chattel  Is  sold  for  cash  on  delivery, 
and  the  seller  delivers  it  without  exacting  payment 
he  cannot  recover  the  property  from  an  innocent 
purchaser  from  the  buyer  before  payment  Old 
Dominion  Steamship  Co.  v.  Burckhardt  81  Gratt 
664. 

XII.  CONDITIONAL  SALES. 

1.  Dbfinition.— A  conditional  sale  is  a  contract  by 
which  the  owner  parts  with  the  title  of  the  thing^ 
upon  some  specified  condition,  either  precedent  or 
subsequent  Baldwin  v.  Van  Wagner.  83  W.  Va.  298, 
10  S.  E.  Rep.  716.  For  example,  where  a  seller 
ag-rees  to  sell  certain  personal  property  to  the 
buyer,  and  delivers  possession,  but  expressly 
retains  title  until  the  payment  of  the  purchase 
price,  it  is  a  conditional  sale.  McComb  v.  Donalds 
82  Va.  908,  6  S.  E.  Rep.  568:  McGinnis  v.  Savasre,  29  W. 
Va.  862,  1  S.  E.  Rep.  746.  See  Leavell  v.  Robinson,  f 
Leigh  161.  holding  a  transfer  of  bank  stock  to  be  a 
conditional  sale. 

2.  Payment  in  Installments.- Where  personal 
property  Is  sold  to  be  paid  for  by  the  party  receiv- 
ing it  In  Installments  at  specified  times,  and  when 
so  paid  for  It  Is  to  become  his  property,  but  that  the 
title  Is  to  remain  in  the  oritrlnal  owner  until  all  the 
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purchase  money  bas  been  paid,  this  constitutes  a 
familiar  example  of  a  conditional  sale.  McGlnnis 
V.  Savage,  29  W.  Va.  8(K.  I  S.  E.  Rep.  74©. 

And  it  is  not  an  uncommon  tbinsr  for  parties  to 
word  such  conditional  sale  as  tboupb  it  were  a 
leasinff  or  birinsr  of  the  property;  the  object  of  this 
is  frequently  to  make  sucb  conditional  sales  valid, 
not  only  between  tbe  parties,  but  also,  if  possible, 
as^ainst  innocent  purchasers  from,  and  creditors  of, 
the  buyer.  But  the  courts,  in  determining  tbe  real 
character  of  tbe  contract,  will  always  look  to  its 
purpose,  rather  than  the  name  given  to  it  by  the 
parties,  and  will  hold  that  to  be  a  conditional 
sale  which  is  such  in  law  or  fact,  though  the 
parties  termed  it  a  lease.  McQinnis  v.  Savage, 
29  W.  Va.  86S,  IS.  E.  Rep.  746:  Balwin  v.  Van 
Wagner,  88  W.  Va.  S93.  10  S.  E.  Rep.  716.  See 
Arbuckle  v.  Gates,  95  Va.  802,  80  S.  E.  Rep.  496. 

In  Huffard  v.  Akers.  62  W.  Va.  21. 43  S.  E.  Rep.  184, 
the  court  distinguished  McGlnnis  ▼.  Savage,  iupra, 
and  Baldwin  t.  Van  Wagner,  supra,  on  the  ground 
that  in  those  cases  the  agreement  starts  out  calling 
it  a  lea^e,  whereas  in  the  case  at  bar  it  was  called  a 
•ale. 

8.  Salb  or  Rbturk.— Where  the  condition  of  the 
sale  is  that  the  property  may  be  returned  if  it  does 
not  prove  "satisfactory"  to  the  buyer,  or  if  the 
buyer  is  not  satisfied  with  it  after  trial,  this  is  a 
sale  on  condition  subsequent;  that  is.  the  title 
passep  with  the  possession,  but  to  be  divested  if  the 
condition  is  not  performed  and  the  property  re- 
turned. In  such  a  sale  the  buyer  must  in  fact  be 
satisfied,  and  if  he  is  dissatisfied  however  unrea- 
sonable or  groundless  his  dissatisfaction  may  be, 
he  may  return  the  property.  Osborne  v.  Francis, 
88  W.  Va.  812,  IS  S.^.  Rep.  691, 46  Am.  St  Rep.  869. 

For  example,  one  who  buys  a  harvesting  machine 
called  a  "binder."  upon  the  condition  that  if  it  does 
not  work  to  his  satisfaction  he  may  return  it,  has 
an  absolute  right  to  reject  the  machine  if  he  so 
wills,  without  assigning  any  reason.  Osborne  y. 
Francis,  88  W.  Va.  818,  18  S.  E.  Rep.  691.  45  Am.  St 
Rep.  869. 

If  a  slave  be  sold  upon  condition  that  the  buyer 
may  return  him  in  a  given  time,  and  while  in  the 
buyer's  possession,  but  not  through  his  neglect  he 
be  disabled  by  cold,  so  as  to  be  of  little  value,  the 
buyer  may  refuse  to  keep  him,  and  is  not  responsi- 
ble for  the  loss,  unless  he  expressly  agreed  to  be  so 
liable.  But  the  buyer  is  responsible,  without  such 
agreement  for  ordinary  neglect;  that  is,  if  he 
failed  to  take  such  care  of  the  slave  as  any  man  of 
common  prudence  and  capable  of  governing  his 
family,  takes  of  his  own  concerns.  Williams  y. 
Moore,  8  Munf.  810. 

Bad  Faith  In  Refasliv  to  Accept— Where  it  is  pro- 
Tided  in  the  contract  of  sale  that  the  article  to  be 
made  shall  be  satisfactory  to  the  buyer,  he  may  ar- 
bltrrlly  decline  to  accept  it  and  his  reasons  for  so 
doing  cannot  be  investigated,  unless  he  acted  frau- 
dulently and  in  bad  faith.  Barrett  v.  Coal  A  Coke 
Co.,  51  W.  Va.  416.  41  S.  E.  Rep.  820:  Carpenter  v.  Vir- 
ginia-Carolina Chemical  Co.,  98  Va.  177,  85  S.  E.  Rep. 
868:  Osborne  v.  Francis.  38  W.  Va.  818,  18  S.  E.  Rep. 
691,  46  Am.  St  Rep.  869. 

But  in  order  to  m.ike  out  a  charge  of  bad  faith  on 
the  part  of  the  buyer  in  refusing  to  accept  goods 
which  he  agreed  to  accept  if  they  proved  satisfac- 
tory, the  seller  must  establish  bad  faith  clearly 
and  distinctly.  Virginia-Carolina  Chemical  Co.  v. 
Carpenter.  99  Va.  292.  88  S.  E.  Rep.  148. 

4.  Sali  on  Trial.— But  sometimes  the  chattel  is 
taken  with  the  understanding  that  the  buyer  is  to 
try  it  before  the  purchase  shall  take  full  effect: 
this  is  a  sale  on  a  condition  precedent  to  buy  If  sat- 


isfied: that  is,  the  title  does  not  pass  until  the  con- 
dition is  fully  performed,  although  the  possession 
is  delivered.  In  either  the  bargain  of  sale  or  re- 
turn, and  the  sale  on  trial,  however,  the  buyer  may 
peremptorily  return  within  the  time  without  giv- 
Ins;  any  reason,  if  he  acts  honestly.  Osborne  v. 
Francis,  38  W.  Va.  812,  18  S.  E.  Rep.  591.  45  Am.  St 
Rep.  869. 

6.  Rbcordation  or  Conditional  Sales. 

In  Virginia.— Formerly  in  Virginia,  conditional 
sales,  though  unrecorded,  were  valid  as  against 
purchasers  from  and  creditors  of  the  buyer:  and 
therefore  a  subsequent  purchaser,  without  notice 
from  the  buyer,  acquired  no  title  against  the 
original  seller.  McComb  ▼.  Donald,  82  Va.  903.  6  S. 
£.  Rep.  568:  Old  Dominion  Steamship  Co.  v.  Burck- 
hardt  81  Gratt  664. 

But  by  statute  In  Virginia  conditional  sales,  re- 
serving title  to  the  seller,  must  now  be  recorded  to 
be  good  against  creditors  and  bona  fUU  purchasers. 
Therefore,  if  a  seller  of  goods,  by  an  unrecorded 
bill  of  sale,  delivers  possession,  but  retains  title 
until  the  price  is  paid,  such  sale  is  void  as  to  cred- 
itors of  and  purchasers  for  value  and  without  notice 
from  the  buyer.  Va.  Code  1887,  S  2468:  Hash  v.  Lore, 
88  Va.  716, 14  S.  E.  Rep.  865;  Callahan  y.  Young.  90  Va. 
674,  19  S.  E.  Rep.  168;  Arbuckle  v.  Gates,  96  Va.  802. 80 
S.  E.  Rep.  496. 

AcknowiedgoMnt— But  mandamus  will  not  lie  to 
compel  the  clerk  of  the  court  to  record  a  conditional 
sale,  unless  it  is  proved  or  acknowledged  as  required 
by  law.  Callahan  y.  Young,  90  V a.  674. 19  S.  E.  Rep. 
168. 

in  West  Virginia.— And  in  West  Virginia,  in  order 
that  conditional  sales  may  be  good  as  against  third 
parties,  notice  of  a  reservation  of  title  to  the  goods 
sold  must  be  recorded  in  the  clerk's  office  of  the 
county  court  of  the  county  where  the  property  is. 
W.  Va.  Code,  ch.  74.  $  8;  Baldwin  v.  Van  Wag- 
ner. 88  W.  Va.  298.  10  S.  E.  Rep.  716:  Hver  v.  Smith.  48 
W.  Va.  560.  87  S.  E.  Rep.  683:  Troy  Wagon  Co.  v. 
Button,  68  W.  Va.  154.  44  S.  E.  Rep.  186. 

Accordingly  it  has  been  held  that  goods  bought 
under  a  conditional  sale  and  placed  on  the  leased 
premises  before  the  sale  is  recorded,  are  liable  to 
distraint  for  rent  Huffard  y.  Akers,  68  W.  Va.  81.  48 
S.  E.  Rep.  184. 

Delivery  to  Bayer  Necessary. -But  the  sUtnte  docs 
not  apply  unless  possession  of  the  property  be  de- 
livered to  the  buyer.  Webster  Lumber  Co.  v.  Key- 
stone Lumber  Co..  61  W.  Va.  646.  42  S.  E.  Rep.  682. 

Acknowledgment  off  Notice.— Moreover,  as  the 
statute  contains  no  proyision  requiring  acknowl- 
edgment as  a  prerequisite  to  recordation,  this 
notice  of  reservation  of  title  may  be  recorded 
though  unacknowledged.  Hatfield  v.  Haubert  51 
W.  Va.  190.  41  S.  E.  Rep.  144:  Troy  Wagon  Co.  v. 
Hntton.  63  W  Va.  164.  44  S.  E.  Rep.  136.  The  rule 
Is  otherwise  in  Virginia.  Callahan  y.  Young, 
90  Va.  674.  19  S.  E.  Rep.  168. 

Miscellaneous  Record  Book.— Where  a  contract 
selling  chattels,  and  reserving  title  until  payment 
is  left  with  the  county  clerk  to  be  recorded,  the 
record  is  complete,  and  the  fact  that  it  is  recorded 
in  the  "miscellaneous record  book"  will  not  in  vali- 
date its  recordation.  Troy  Wagon  Co.  y.  Button. 
68  W.  Va.  154.  44  S.  E.  Rep.  185. 

Contracts  off  Hiring.— As  the  West  Virginia  Code, 
ch.  74,  S  8.  requires  that  conditional  sales,  but  not 
contracts  of  hiring,  be  recorded  in  order  to  prevail 
against  the  creditors  of  and  purchasers  from  the 
buyer,  it  will  be  readily  seen  that  the  question 
whether  the  transaction  is  a  conditional  sale  or  a 
hiring  is  important  in  controversies  between  the 
creditors  or  purchasers  of  the  person  haying  pos- 
session of  the  property  and  the  persons  claiming  to 
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be  tbeownen  of  it  Dot  nee  opinion  of  Hnrroit.  J.. 
in  McCombv.  Donald.  82  Va.  007.  5  S.  E.  Rep.  560. 
For  example.  In  Baldwin  v.  Van  Wafirner.  33  W.  Va. 
293.  10  S  E.  Rep  7lfl.  a  piano  was  rented  for  a  sUpn- 
lated  amount  per  month,  the  owner  agreeing-  that 
when  the  value  of  the  piano  wan  paid  in  such 
monthly  paymenu  the  title  should  vest  In  the 
renter.  It  wa«  held  that  thiH  agreement  constituted 
a  sale  upon  a  condition  precedent,  and  therefore 
void  as  to  the  creditors  of  the  renter  unless  re- 
corded. 


Harrison    v.  Sims. 

June.  1828. 
Injunctloa— Execution  on  Personalty.*— The  owner  of 
hlare  property,  which  has  been  taken  by  virtue 
of  an  execution  issued  ai^dinst  the  goods  and  chat- 
tels of  another,  Ih  entitled  to  an  Injunction  to  stay 
the  sale,  though  he  neither  alleges,  nor  proves  the 
peculiar  value  of  the  property. 

Randolph  Harrison  and  Samael  Jones 
exhibited  their  Bill  to  Chancellor  C.  Taylor, 
in  which  they  alleged  that  Executions  to 
the  amount  of  more  than  S700,  were  levied 
upon  three  negro  girls,  viz :  Julia, 
507  Lavinia  and  Lucy,  'together  with 
other  property,  belonging  to  a  certain 
Charles  Irvine,  of  the  r.ounty  of  Bucking- 
ham :  that  at  the  sale  which  took  place  on 
the  22d  June,  1827,  under  the  Executions, 
the  Plaintiffs  became  the  purchasers  of  the 
three  girls,  and  of  three  mules,  at  the  price 
of  $736,  which  property  was  left  on  the 
plantation  of  the  baid  Irvine,  for  the  con- 
venience of  his  family,  the  said  girls  being 
favorite  house-servants,  but  at  all  times 
completely  under  the  cjiitrol  of  the  Plain- 
lifiPs:  that  a  shott  time  after  the  sale  and 
purchase  aforesaid,  E«-v<7nrd  W.  Sims,  the 
Defendant,  who  had  an  Execution,  of  sub- 
sequent date  to  those  under  which  the 
Plaintiffs  purchased,  caused  it  to  be  levied 
on  the  three  negro  girls  by  the  SherifiP  of 
Buckingham,  and  they  will  be  sold,  if  not 
prevented  by  the  interposition  of  the  Chan- 
cellor, on  the  second  Monday  in  the  follow- 
ing mouth.  The  Plaintiffs  further  state, 
that  in  consequence  of  their  purchase,  and 
the  payment  of  the  money,  the  Executions 
first  spoken  of  have  been  returned  satisfied ; 
and  to  remove  any  false  impression  on  the 
subject,  they  aver  that  it  was  a  fair  bona 
fide  purchase,  made  with  their  own  money. 
They  therefore  prayed  that  Sims  might  be 
made  a  party,  and  that  an  Injunction  might 
be  awarded,  to  restrain  him  and  the  Sher- 
iff from  proceeding  further  on  the  said 
Sims*s  Execution. 

The  Injunction  was  refused  by  the  Chan- 
cellor, but  was  awarded  by  Judge  Cabell,  of 
the  Court  of  Appeals. 

Tne  Defendant,  Edward  W.  Sims,  an- 
swered the  Bill,  denying  that  a  Court  of 
Equity  had  any  jurisdiction  in  the  cause, 
and  stating  many  facts,  which  it  is  unnec- 
essary to  report,  as  the  question  before  the 
Court  did  not  turn  on  the  verity  of  those 
facts. 

The  Court  of  Chancery,  on  the  28th  Jan- 
uary. 1828,  made  the  following  order:    **On 


•See  on  this  avihjecl.  foof-note  to  Randolph  v.  Ran- 
dolph. «  Rand.  194 ;  foot-note  to  Kelly  v.  Scott.  5  Gratt. 
47V;  monographic  note  on  "Executions"  appended 
to  Palae,  Surv  .  etc..  v.  Tutwiler.  27  Gratt.  440:  mono- 
graphic note  on  'Injunctions"  appended  to  Clay  tor 
V.  Anthony.  15  Gratt.  518. 

The  principal  case  is  cited  in  Snoddy  v.  Hasklns, 
12  G  rati.  30tt. 


motion  of  the  Defendant  by  Counsel,  the 
Court,  after  considering  the  Bill  only,  and 
with  due  deference,  being  under  the  impres- 
sion that  perhaps  the  cases  on  like  subjects 
in  3  Rand,  may  have  escaped  the  notice  of 
the  Judges,  doth  order,  that  the 
508  Injunction  *awarded  the  Plaintiffs, 
the  6th  July,  1827,  by  a  Jnd^e  of  the 
Supreme  Court  of  Appeals,  to  injoin  the 
sale  of  the  slaves  in  the  Bill  mentioned,  be 
discharged,  the  same  having  heeu^  as  it 
seems  to  this  Court,  improvidently 
awarded." 

From  that  order  the  Plaintiffs  appealed 
to  Ihis  Court. 

Staoard  for  the  Appellants. 

The  Attorney  General  for  the  Appellee. 

June  4.  The  PRESIDENT  delivered  the 
opinion  of  the  Court. t 

The  Chancellor  was  mistaken  in  suppos- 
ing, when  he  dissolved  the  Injunction  ia 
this  case,  that  the  cases  in  3  Rand,  on  like 
subjects,  had  escaped  the  notice  of  the 
Judges  of  the  Court  of  Appeals.  A  more 
attentive  consideration  of  those  cases 
would  have  conducted  him  to  a  different 
conclusion.  Though  there  is  some  little 
diversity  of  opinion,  whether  peculiar  value 
of  slave  property  ought  to  be  stated  in  the 
Bill,  praying  relief  in  such  cases,  yet  the 
result  of  the  cases  is,  that  when  that  mat> 
tef  is  alleged  in  the  Bill,  as  in  the  case 
now  before  us,  an  Injunction  ought  to  be 
awarded,  although  the  party  might  recover 
damages  at  Law  for  the  abduction  of  bis 
property,  and  possibly  the  property  itself, 
in  an  action  of  Detinue.  But,  in  the  case 
of  Randolph  v.  Randolph,  ante,  194,  by  a 
full  Court  on  a  re-view  of  those  cases,  and 
to  settle  the  Law,  it  has  been  decided,  that 
in  every  case  in  which  the  owner  of  slave 
property,  as  in  the  case  now  before  us,  ap- 
plies to  a  Court  of  Equity,  he  will  be  enti- 
tled to  an  injunction,  and  if  he  makes  out 
his  case,  he  will  be  entitled  to  relief,  tbongb 
he  neither  alleges,  nor  proves  peculiar  value 
of  the  property.  The  Decree  dissolving  the 
Injunction  in  this  case  is,  therefore,  re- 
versed, and  the  Injunction  re-instated. 
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*William  Cutler  v.  John   Hinton. 

June.  1828. 
5Utate  of  Praads-Collatoral  PromUe-WhatCMStl. 
tutest— Case  at  Bar.— If  C.  authorise  H.  to  say  to  a 
merchant,  "that  he  C.  would  pay  for  any  goods 
sold  to  his  son-in-law  L.,"  or  to  any  merchant  of 
whom  L.  *'mlffht  purchase."  or  "mlffbt  wish  to 


tAbsent.  JuDGB  Orbbn. 

tSUtuto  of  Prauds-CollateralPromUe— WhstCaa- 
stltates.— In  Ware  v.  Stephenson,  10  Leiffh  167.  it  Is 
said:  •'Whatever  doubts  may  atone  lime  haTcex- 
Isted  respectinff  the  undertakintrs  within  the  scope 
of  the  first  section  of  the  sUtute  of  frauds,  it  has 
lonff  since  been  definitely  settled  that  when  the  an- 
dertakinir  is  for  a  consideration  to  be  received  by. 
or  articles  to  be  supplied  to.  a  third  person,  if  the 
transaction  be  such  that  the  third  person  Is  respon- 
sible to  the  person  who  supplies  the  articles,  or 
from  whom  the  consideration  proceeds,  the  uader- 
takiuff  is  collateral,  and  if  oral  is  not  bindlnff. 
Matson.  etc.  v.  Wharam.  2  T.  R.  80:  CulUr  «.  mnio%. 

To  the  same  effect,  the  principal  case  is  cited  in 
Noyes  v.  Humphreys,  11  Gratt.  645:  Radcllff  ▼• 
Poundstone.  28  W  Va.  738.  In  Riffe  v.  Gerow.  2»  W. 
Va.  468.  2  S.  E.  Rep.  107,  it  Is  said:  "In  Prime  v.  Ko€h- 
ler,  77  N.  Y.  91.  it  was  held  that  'where  the  purpose 
of  the  promisor  to  pay  the  debt  of  a  third  person  Is 
to  secure  a  benefit  to  the  promisor,  by  rellcTing  his 
property  from  a  Hen.  or  seen rln if  or  confirming  his 
l>o8session,  the  promise  is  original,  and  not  culUt* 
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purcbase  sroods.  that  lie  wonld  pay  for  L."  a  cer- 
tain sum:  tbis  l8  a  collateral  promise,  and  bein? 
verbal,  is  void  under  the  Statute  of  Frauds. 

Same-Same— Same— Evidence.— In  such  case,  if  the 
merchant  charge  the  firoods  to  L.,  the  person  to 
whom  they  are  delivered,  such  entry  in  his  books 
is.  (like  the  admissions  of  a  party.)  stronff  evidence 
affainst  him.  that  he  is  dealin?  with  L..  and  not 
with  C,  but  vice  versa,  if  the  entry  be  asrafnst  C. 
the  promiser.  such  entry  Is  not  evidence  for  the 
merchant,  so  as  to  make  that  an  original,  which 
would  have  been  otherwise  a  collateral,  promise. 

Same-How  to  Be  Executed.— The  Statute  of  Frauds, 
is  a  wise  and  salutary  Law.  and  should  be  fairly 
and  fully  carried  into  execution  by  the  Courts. 

This  was  an  appeal  from  a  Decree  of  the 
Chancerj  Court  held  in  Richmond,  ren- 
dered in  favour  of  the  Appellee,  against  the 
Appellant. 

William  Cutler  had  brought  Assumpsit 
ag?iinst  John  Hinton,  for  money  had  and 
received  to  the  Plaintiff's  use,  in  the  Supe- 
rior Court  of  Prince  George.  He  obtained 
a  Verdict  and  Judgment  against  the  De- 
fendant, for  $2,786  60  cents,  with  interest 
from  the  21st  April,  1818.  At  that  trial 
the  Defendant  offered  in  evidence,  as  a  set- 
off, or  discount  against  the  Plaintiff's  de- 
mand, an  account  raised  against  Cutler,  by 
John  Hanserd  &  Co.,  for  the  sum  of  S795  10, 
of  which  a  small  part  was  for  goods  fur- 
nished Cutler  himself,  in  March,  1816,  but 
the  chief  part  to  Theoderick  Love,  in  De- 
cember, 1816,  and  January,  1817,  and  the 
testimony  of  Samuel  Hinton,  who  stated 
that,  in  December,  1816.  the  Plaintiff,  Cut- 
ler, desired  him  to  say  to  any  other 
merchants  that  he  would  pay  for  any  goods 
sold  to  Theoderick  Love,  if  the  .<(ame  did  not 
exceed  S4000:  that  he  made  this  communi- 
cation to  Hanserd  &  Co.,  among  others: 
that  inconsequence  of  this  communication, 
Hansf^rd  &  Co.,  delivered  to  said  Love, 
most  of  the  goods  in  the  account  mentioned, 
and  some  to  the  Plaintiff  himself:  that  he 
has  examined  the  books  of  Hanserd  & 
510  Co.,  and  *that  on  them  the  goods  are 
charged  to  Cutler,  and  not  to  Love : 
that  before  the  day  of  the  commencement 
of  this  suit  at  Law,  that  co-partnership 
was  dissolved,  and  that  all  right,  title  and 
interest  in  the  stock  in  trade,  as  well  as  in 
tne  debts  and  credits,  and  books  and  ac- 
counts, were  assigned  and  transferred,  for 
valuable  consideration,  to  the  Defendant, 
John  Hinton,  and  to  prove  this,  a  Deed 
was  also  given  in  evidence;  but  the  Court 
refused  to  allow  the  account  to  go  to  the 
Jury  as  a  set-off,  because  it  was  a  debt  due 
to    a  partnership,   Ac.    The  Verdict    and 


eral.  and  so  is  not  within  the  statute  of  frauds.* 
ANDREWS.  J.,  In  deliverlnif  the  opinion  of  the  court, 
said:  'The  circumstances  briner  the  case  directly 
within  the  third  class  of  cases  enumerated  in  Leon- 
ard V.  Vredenbursrh.  8  Johns.  28,  viz  .  where  the 
promise  to  pay  the  debt  of  another  arises  out  of 
some  new  and  original  consideration  of  benefit  or 
harm  running  between  the  ne wly-con tract! ngr  par- 
tie.s.  In  this  class  of  cases  the  sub.sistlnff  liability 
of  the  orig-inal  debtor  is  no  objection  to  the  recov- 
ery: and.  where  the  purpose  of  the  promise  is  to 
secure  a  benefit  to  the  promisor  by  relievlnsr  his 
property  from  a  lien,  or  securlngr  and  confirmlnfir 
his  posses.sion.  the  promise  is  orifrinal.  and  not  col- 
lateral, althouirh  a  third  person  may  be  personally 
liable  for  the  debt  and  the  promise  may  be  in  form 
a  promise  to  pay  such  debt,  and  although  the  per- 
formance of  the  promise  may  result  In  discharRlnsr 
the  debt.'  See  also.  Wa^sroner  v.  Gray.  2  Hen.  &  M. 
603:  Cutler  V.  Hinton,  Q  Rand.  f^\  Ware  v.  Stephen- 
fson.  10  Leiffh  155:  Noyes  v.  Humphreys,  il  Gratt 
«86:  Radcliflf  v.  Poundstone.  23  W.  Va.  724.' 

See  further,  monog-raphic  note  on  "Frauds,  the 
Statute  of"  appended  to  Beale  v.  Diffflrs,  6  Gratt.  582. 


Judgment  above  mentioned,  were  the  con- 
sequence. 

John  Hinton  then  exhibited  his  Bill  to 
the  Chancellor,  praying  that  the  above- 
mentioned  sum  of  $795  10,  may  be  allowed 
to  him  as  a  discount,  and  that  Cutler  may 
be  injoined  from  enforcing  so  much  of  his 
Judgment  by  Execution:  he  states,  tlyat 
Cutler  obtained  the  credit  with  Hanserd  & 
Co.,  (the  firm  consisting  of  Hanserd  Hin- 
ton) for  his  son-in-law.  Love,  some  small 
part  of  the  account  being  for  himself;  that 
the  partnership  is  dissolved,  of  which  pub- 
lic notice  is  given,  and  the  partnership 
effects  and  debts  assigned  to  himself.  He 
states,  moreover,  that  Cutler  had  taken  a 
Deed  from  Love,  for  property  in  Peters- 
burg, and  that  the  real  consideration  of 
the  Deed  was,  the  responsibility  which 
Cutler  had  encountered  for  Love's  debts, 
and  amongst  others,  this  very  debt. 

Cutler,  by  his  Answer,  denied  that  he 
ever  made  himself  responsible  to  the  com- 
plainant for  goods  purchased  from  him  by 
Love,  or  that  he  ever  authorised  Love  to 
obtain  them  on  his  credit:  he  denies  that 
Love  ever  conveyed  to  him  any  property 
to  pay  the  debt,  and  asserts  that  Love  is 
still  considerably  indebted  to  him.  He 
then  gives  a  narrative  of  Love's  marriage 
with  his  daughter;  of  his  becoming  in  debt 
to  him;  of  his  indiscretions  and  extrava- 
gance; of  his  promises  to  reform,  and  of 
his  proposal  to  retire  to  the  country,  and 
keep  a  small  store.  He  states,  that  he 
made  some  advances  to  him,  gave  his  credit 
at  one  or  two  stores,  to  obtain  such  goods 
as  were  immediately  necessary, 
511  *for  which  he,  the  Defendant,  paid ; 
that  the  Defendant  promised  Love 
that  if  he  would  reform,  he  would  make  him 
a  semi-annual  allowance  for  several  years; 
that  at  Love's  request,  he  repeated  this 
promise  in  the  presence  of  Samuel  Hinton, 
that  there  might  be  a  witness  to  the  prom- 
ise, and  perhaps  that  it  might  improve 
Love's  credit ;  that  the  promise  would  have 
been  performed,  if  Love  had  complied  with 
the  condition,  but  he  became  more  intem- 
perate than  ever,  and  the  Defendant  then 
withheld  from  him  any  further  advances, 
that  he  might  preserve  for  his  wife  and 
children  those  funds  which,  if  given  to 
him,  would  be  squandered.  The  Defendant 
not  meaning  to  cast  any  imputation  on 
Samuel  Hinton,  the  witness,  supposes  he 
may  have  misunderstood  the  conversation, 
and  says  it  is  impossible  he  could  have  been 
so  stupid  as  to  authorise  the  witness  to  pro- 
claim to  the  merchants  of  Petersburg,  that 
he  meant  to  pay  some  thousands  of  dollars, 
to  just  as  many  as  Love  could  get  credit  with 
for  that  amount.  As  the  conversation 
has  been  misunderstood,  and  may  be  in- 
correctly represented  in  evidence,  the 
Defendant  considers  himself  compelled,  in 
the  just  defence  and  protection  of  his  es- 
tate, and  of  his  family,  to  insist  on  the 
benefit  of  the  Statute  for  the  prevention  of 
Frauds  and  Perjuries.  On  this  Answer, 
issue  was  joined. 

The  evidence  given,  is  to  the  following 
effect. 

Samuel  Hinton,  in  an  affidavit,  says, 
that  in  December,  1816,  Cutler  requested 
him  to  inform  Hanserd  &  Co.  or  any  other 
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persun,  of  whom  Love  might  purchase 
goods,  that  he  would  pay  for  Love  four 
thousand  dollars:  that  he  gave  Haaserd 
&  Co.  this  information :  that  goods  were 
furnished  Love,  and  charged  to  Cutler: 
that  a  part  of  Hanserd  &  Co. 's  account  was 
for  goods  got  by  Cutler:  and  the  witness 
expressed  the  opinion,  that  the  goods  de- 
livered Love  were  sold  from  the  informa- 
tion the  witness  gave  to  Hanserd  &  Co.,  and 
exclusively  oa  the  responsibility  of  Cutler. 
Samuel  Hinton  afterwards  gave  a  deposi- 
tion, taken  by  virtue  of  a  commis- 
sion. 

512  *He   says,  that   in  December,  1816, 
Cutler   called  on  him    and    requested 

him  to  tell  Hanserd  &  Co.,  and  any  other 
person  of  whom  Love  might  wish  to  pur- 
chase goods,  that  he  would  pay  for  said 
Love,  the  sura  of  S4,000:  that  it  was  not  in 
his  power  to  advance  the  money  at  that 
time.  In  answer  to  interrogatories  by  the 
Plaintiff,  he  says,  that  he  gave  this  infor- 
mation to  Hanserd  &  Co.  a  few  moments 
after  Cutler  made  the  request,  and  before 
the  goods  were  purchased:  that,  in  his 
opinion,  they  would  not  have  sold  the 
goods,  nor  would  Love  have  attempted  to 
make  the  purchase,  but  on  the  faith  of 
Cutler's  promise:  that  Love  was  not  pres- 
ent, when  Cutler  requested  the  witness  to 
give  the  information:  that  the  goods  were 
charged  to  Cutler  on  their  books:  that 
$645  35,  are  charged  to  Cutler,  for  goods 
delivered  to  Love ;  and  $42  13,  for  goods 
delivered  Cutler:  that  Theoderick  Love  is 
considered  by  the  witness,  as  a  man  of 
truth,  honor,  and  integrity. 

Samuel  Turner  deposed,  that  the  mutual 
friends  of  Love  and  Cutler,  suggested  to 
the  latter,  in  the  fall  and  winter  of  1816, 
when  the  habits  of  the  former  had  under- 
gone a  change  for  the  better,  the  propriety 
of  advancing  funds  to  Love  to  enable  him 
to  commence  a  small  mercantile  business: 
that  it  was  finally  agreed  between  them, 
that  Cutler  would  give  to  Love  four  thou- 
sand dollars  as  a  capital  to  commence  with  ; 
to  be  paid  by  Cutler  at  different  periods, 
and  in  the  mean  time  he  authorised  and 
requested  the  witness,  to  inform  any  gen- 
tleman from  whom  Love  might  wish  to 
purchase  goods,  of  the  arrangement :  that 
the  witness  did  make  the  statement  to  Colqu- 
houn  &  Co..  from  whom  Love  bought  goods: 
that,  pending  this  arrangement.  Love  ex- 
hibited a  statement  of  his  debts,  amount- 
ing to  $5,000;  the  witness  was  a  principal 
creditor,  and  Cutler  only  a  creditor  for  two 
or  three  hundred :  witness  had  taken  a  Deed 
of  Trust  on  Love's  house  and  lot:  and  it 
was  agreed  between  the  parties,  that  as 
Love  was  about  to  move,  he  should  make 
a  Deed  for  the  lot  to  Cutler:  that  the  wit- 
ness should   be   authorised    to  sell  it, 

513  pay  himself,  and  ^that  the  balance 
should  be  appropriated  to  the  dis- 
charge of  the  before  mentioned  debts:  that 
witness  sold  the  lot,  and  after  paying  him- 
self, there  remained  two  negotiable  notes 
of  $1,500  each,  which  Cutler  demanded  of 
him :  he  refused  to  deliver  them,  but  know- 
ing that  Love  was  indebted  to  John  Hin- 
ton, the  witness  delivered  them  to  him,  in 
order  the  better  to  secure  the  completion  of 
the    contemplated    arrangement    of    Love, 


say,  the  payment  of  his  debts:  tne  witness 
further  said,  in  answer  to  interrogatories 
by  the  Plaintiff,  that  his  impression  was, 
at  the  time  of  the  arrangement,  that  Cutler 
honestly  intended  to  do  his  son-in-law  a 
favor,  but  his  conduct  since,  proves  the 
reverse:  that  Cutler  withholds  from  Love's 
creditors  what  they  are  justly  entitled  to: 
that  Love  is  a  man  of  strict  honor  and 
probity,  and  that  witness's  opinion  of  Cut- 
ler has  undergone  a  change. 

Theodorick  Love  testified,  that  in  the 
fall  of  1816,  bis  father-in-law.  Cutler, 
agreed  to  give  him  $4,000,  to.  commence  a 
mercantile  business,  to  be  taken  in  goods, 
it  not  being  convenient  at  that  time  for 
him  to  advance  the  money,  and  the  goods 
could  be  got  on  a  credit :  to  this  end.  Cutler 
went  with  the  witness  to  Samuel  Hinton, 
and  Turner,  and  requested  them  to  go  with 
the  witness  to  any  merchant,  of  vi  hom  the 
witness  might  ^ish  to  purchase  goods, 
and  inform  them  that  the  witness  had  the 
privilege  of  buying  to  the  above  men- 
tioned amount:  that  in  making  the  pur- 
chases, the  witness  did  not  exceed  the 
$4,000;  and  a  part  of  the  goods  he  bought 
of  Hanserd  &  Co.  to  the  amount  of  nearly 
$700:  that  being  about  to  leave  town,  he 
offered  his  lot  for  sale  publicly,  but  failed 
to  sell :  his  object  Was,  from  the  proceeds* 
to  pay  his  debts :  that  be  was  advised  to 
make  a  Deed  to  Dr.  Cutler,  to  prevent  a 
sacrifice,  he  being  a  monied  man,  and  that 
no  one  would  presume  that  he  would  sell 
it  for  less  than  its  vaiue;  but,  there  was  a 
perfect,  full,  and  positive  understanding, 
between  Cutler,  the  witness,  and  his 
friends,  that  he  was  not  to  consider  himself 
the  owner  of  the  property,  but  that  it 
514  '^was  to  be  sold,  and  the  proceeds 
applied  to  the  payment  of  witness's 
debts:  that  Cutler  was  a  creditor  to  a 
small  amount,  for  which  he  was  to  be 
paid,  but  to  the  balance  he  had  no  earthly 
right:  the  witness,  however,  on  further 
reflection,  determined  not  to  deliver  the 
Deed  to  Culter,  and  actually  handed  it  to 
John  Hinton,  and  requested  him  not  to  de- 
liver it  to  Culter,  or  any  one  else,  till  he 
received  the  proceeds  of  the  sale,  except 
so  much  as  would  pay  Turner's  claim, 
which  was  nearly  two  thousand  dollars. 
The  residue  of  this  witness's  evidence  re- 
lates to  a  subject  having  no  bearing  on  the 
case. 

The  Chancellor  being  of  opinion  that 
the  undertaking  of  Cutler  was  not  collat- 
eral, but  direct,  and  that  the  whole  credit 
was  given  to  him,  perpetuated  the  Injunc- 
tion.    From  his  Decree,    Cutler    appealed. 

The  Attorney  General,  for  the  Appellant. 

Leigh,  for  the  Appellee. 

June  5.     JUDGE  CARR.» 

Cutler  sued  Hinton  in  Case  for  money 
had  and  received  to  his  use.  On  non-as- 
sumpsit pleaded,  the  Defendant  offered  as 
a  set-off,  an  account  for  goods,  amounting 
to  $795  10.  charged  as  taken  up  by  Cutler, 
with  the  firm  of  Hanserd  &  Co.,  of  which 
firm  Hinton  was  one,  and  produced  a  Deed, 
showing  a  transfer  of  all  the  debts  of  the 
firm  to  Hinton,  and  also  a  witness  to  prove, 
that  the  goods  were  taken  up  by  one  Love, 


*  Absent.  Judges  Gbben,  and  Co  alter. 
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(the  soa-in-law  of  Cutler,)  on  his  (Cutler's) 
promise  to  paj.  The  Court  rejected  the 
set-off.  The  Defendant  excepted,  and  a 
Verdict  and  Judgment  were  had  against 
him  for  $2,786  6C,  with  interest.  The  De- 
fendant took  no  appeal,  but  filed  his  Bill 
for  an  Injunction,  stating  the  facts  of  Cut- 
ler's obtaining  a  credit  with  the  Plaintiff's 
bouse  for  his  son-in-law,  and  a  small 

515  part  *for  himself;  that  the  debts  of 
the  firm  were  transferred  to  the  Plain- 
tiff;  that  the  Plaintiff  held  a  sum  of  money 
claimed  by  Cutler,  which  he  was  ready  to 
pay  him,  retaining  the  amount  which  Cutler 
owed  him ;  that  Cutler  sued  for  the  money, 
and  the  Law  Court  r^^fused  to  allow  the 
set-off,  because  it  was  a  debt  due  to  a  firm, 
&c.,  and  praying  the  benefit  of  the  set-off. 

The  Answer  of  Cutler  denies  positively 
that  he  owes  the  account  claimed  of  him; 
avers  that  he  never  undertook  to  pay  the 
firm  for  goods  taken  up  by  his  son-in-law, 
Love,  or  gave  him  a  credit  with  them,  and 
relies  on  the  Statute  of  Frauds  to  protect 
him  from  any  such  charge.  Several  dep- 
ositions were  taken,  and  on  hearing,  the 
Court  perpetuated  the  Injunction  for  the 
$795  10,  and  Cutler  appealed. 

On  the  argument,  the  Counsel  for  the 
Appellant  rested  principally  on  two  points. 
l3t.  That  the  account,  if  chargeable  to  Cut- 
ler, might  have  been  set-off  at  Law,  and 
so,  that  Equity  had  no  jurisdiction :  but 
2dly.  That  it  could  be  set-off,  neither  at 
Law  nor  in  Equity,  because  the  promise 
being  collateral  and  verbal,  was  void  un- 
der the  Statute  of  Frauds.  We  will  consider 
this  last  point  first,  as  it  strikes  at  the  root 
of  the  claim.  Upon  this  branch  of  the 
Statute,  prescribing  the  mode  in  which 
^ 'the  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another 
person,"  must  be  made,  there  is  no  differ- 
ence of  construction,  that  I  have  seen,  be- 
tween Courts  of  Law  and  Equity;  indeed, 
it  is  a  class  of  cases,  which  can  very  rarely 
come  into  Equity.  The  question  gener- 
ally is,  whether  the  promise  is  for  the  debt 
of  another,  or  not;  in  other  words,  (which, 
though  not  used  by  the  Statute,  have  be- 
come technical  terms, )  whether  the  prom- 
ise be  collateral,  or  original.  The  cases 
are  very  numerous  on  the  subject,  and  some 
of  them  contain  very  nice  and  subtle  dis- 
tinctions; but,  the  principle,  which  seems 
to  be  settled,  is  this,  (as  laid  down  by 
Buller,  J.    in    Matson    v.    Wharam,  2 

516  *Term    Rep.  80,  and  by  Judge  Rbane, 
in  Waggoner  v.  Gray's  Administrators, 

2  Hen.  A  Munf.  603,)  ''That  if  the  person, 
for  whose  use  the  goods  are  furnished,  be 
liable  at  all,  any  other  promise  by  a  third 
person  to  pay  that  debt,  must  be  in  writ- 
ing, otherwise  it  is  void  by  the  Statute  of 
Frauds."  Thus,  in  Anderson  v.  Hayman, 
1  Hen.  Black.  120.  The  Plaintiff  was  a 
woolen  draper  in  London :  B.  was  his 
rider,  to  receive  orders:  the  Defendant 
meeting  with  B.  desired  him  to  write  to 
the  Plaintiff,  requesting  him  to  supply  the 
Defendant's  son  with  whatever  goods  he 
might  want,  on  his,  the  Defendant's  credit; 
and  at  the  same  time  said,  ''Use  my  son 
well,  charge  him  as  low  as  possible,  and  I 
will  be  bound  for  the  payment  of  the 
money,  as  far  as  8001.  or  1,0001."    B.  wrote 


to  the  Plaintiff,  giving  him  the  informa- 
tion. Soon  after,  the  son  received  goods 
from  the  Plaintiff,  to  the  amount  of  8001. 
which  were  delivered  to  him,  in  conse- 
quence of  the  father's  order.  The  son  was 
debited  in  the  Plaintiff's  books:  he  after- 
wards became  a  bankrupt,  and  this  action 
was  brought  against  the  father.  The  Court 
were  clearly  of  opinion,  that  this  promise, 
not  being  in  writing  was  void  by  the  Stat- 
ute of  Frauds,  as  it  appeared  that  credit 
was  given  to  the  son,  as  well  as  to  the 
father.  In  Buckmyr  v.  Darnall,  2  Lord 
Raymond,  1,085,  the  Plaintiff  declared 
that  the  Defendant,  in  consideration  that 
the  Plaintiff,  at  hii»  request,  wouH  let  to 
hire,  and  deliver  to  one  J.  E.  a  gelding  to 
ride  to  Reading,  that  the  said  J.  E.  would 
deliver  the  gelding  to  the  Plaintiff.  Held» 
that  this  was  a  collateral  promise,  because 
Detinue  would  lie  against  J.  E.  on  the  bail- 
ment. These  cases,  out  of  a  vast  multi- 
tude, serve  to  exemplify  the  general  prin- 
ciple, that  where  the  promisee  as  a  double 
remedy,  both  against  the  promiser,  and 
him  in  whose  behalf  the  promise  is  made» 
such  promise  Is  collateral  and  must  be  in 
writing. 

Let  us  now  see  what  was  Cutler's  prom- 
ise. Samuel  Hinton  has  given  evidence 
three  times.  In  his  evidence  before  tlie 
Law  Court,  he  says  that  Cutler  de- 
517  sired  him  to  *say  to  any  other  mer- 
chants that  he  would  pay  for  any 
goods  sold  to  Love,  if  the  same  did  not 
exceed  $4,000.  In  his  afBdavit,  he  says» 
"In  December,  1816,  Doctor  Cutler  requested 
me  to  inform  John  Hanserd  &  Co.,  or  any 
other  person  or  persons,  of  whom  Love, 
his  son-in-law,  might  purchase  goods,  that 
he  would  pay  for  Love,  $4,000."  In  his 
deposition,  he  says,  that  in  December^ 
1816,  Cutler  called  on  him,  and  requested 
him  to  tell  Hanserd  %l  Co.,  or  any  other 
person  of  whom  Love  might  wish  to  pur- 
chase goods,  that  he  would  pay  for  said 
Love  $4,000.  Now,  take  either  of  these 
forms,  and  it  seems  to  me,  that  this  is  a 
collateral  undertaking :  he  promises  to  pay 
for  Love,  to  any  person  that  Love  might 
purchase,  or  wish  to  purchase  goods  of. 
Love,  then,  was  to  purchase  the  goods, 
which  of  course  would  render  him  liable 
for  them,  and  Cutler  was  to  pay  the  money 
for  Love,  not  for  himself.  Unless  I  have 
confounded  things  strangely,  this  is  clearly 
collateral.  The  next  witness  is  Turner* 
He  says  that  Cutler  agreed  to  give  Love 
$4,(X)0,  as  a  capital  to  commence  with ; 
which  sum  was  to  be  paid  by  Cutler,  at 
different  periods;  and  in  the  mean  time,  he 
authorised  and  requested  the  deponent  to 
inform  any  gentleman,  of  whom  Love 
might  wish  to  putchase  goods,  "of  the  ar- 
rangement." Of  what  arrangement?  Why, 
that  he  had  agreed  to  give  Love  $4,(X)0. 
This  might  induce  the  merchants  to  trust 
Love,  but  surely  would  be  no  promise, 
either  original  or  collateral,  made  by  Cut- 
ler to  the  merchants,  to  pay  them  money. 
Love  is  the  only  other  witness.  I  question 
very  much  whether  he  is  admissible.  He 
seems  to  stand  nearly  in  the  situation  of 
Slaughter,  in  the  case  of  Waggoner  v. 
Gray's  Adm'rs,  (before  cited,)  who  was 
pronounced  by  this  Court  to  be  inadmissi- 
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ble.  I  have  not  thought  it  worth  while, 
however,  to  consider  this  point.  Admit- 
ting his  testimony,  and  that  he  puts  the 
promise  of  Cutler  in  such  a  form  as  to  make 
it  an  original  one,  jet  the  positive  Answer 
of  Cutler,  directly  responsive  to  the  Bill, 
overweighs  it,  even  if  it  were  entitled 
518  to  full  credit.  *1  consider.  Then,  that 
the  promise,  as  proved  here,  is  col- 
lateral, and  not  being  in  writing,  could  raise 
no  claim  against  Cutler.  It  may  not  be 
amiss  to  remark,  that  I  have  not  overlooked 
the  fact  that  the  goods  were  charged  by 
Hanserd  &  Co.  to  Cutler,  and  not  Love,  and 
that  this  is  noticed  in  the  cases  as  a  fact 
tending  to  shor/  to  whom  the  credit  was 
originally  given:  it  seems  tome,  that  such 
entries  made  in  the  books  of  merchants, 
are  better  evidence  against  than  for  them. 
Where  they  charge  the  goods  to  the  person 
to  whom  they  are  furnished,  it  is  strong 
to  show  that  they  considered  themselves 
dealing  with  him,  and  (like  the  admissions 
of  a  party, )  may  be  safely  taken  against 
them :  but  it  would  be  of  dangerous  ten- 
dency to  say,  that  by  an  entry  made  by 
themselves,  in  their  own  books,  they  could 
change'the  complexion  of  their  case,  and 
made  that  an  original,  which  would  other- 
wise have  been  a  collateral,  promise.  This 
would  be  departing  wholly  from  the  gen- 
eral policy  of  the  Law,  and  the  particular 
policy  of  the  Statute  of  Frauds,  which  is, 
in  my  opinion,  a  wise  and  salutary  Law, 
and  should  be  fairly  and  fully  carried  into 
execution  by  the  Courts. 

With  respect  to  the  question  of  set-off,  it 
need  hardly  be  considered;  for,  as  to  that 
part  of  the  account  claimed  as  furnished 
to  Love,  on  the  promise  of  Cutler,  it  was 
(if  I  am  right,)  no  debt  at  all;  and  as  to 
the  part  charged  as  furnished  to  Cutler 
himself,  we  think  it  no  ground  for  coming 
into  Equity. 

I  think  that  the  Decree  should  be  reversed, 
the  Injunction  dissolved,  and  the  fiill  dis- 
missed. 

JUDGE  CABELL,  and  the  PRESIDENT, 
concurred. 
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♦Webster  v.  Couch 

October.  1838. 

Injunction— Relnstatiiiff -Appeal. —When  a  Chancellor 
refuses  to  re-instate  an  Injunction,  on  new  proofs 
of  the  allesrations  on  a  Bill,  a  Judsre  of  the  Court 
of  AppeaU  has  a  rigrht.  on  an  appeal  to  him.  to  re- 
instate it. 

5anie«-Blii  off  Discovery— Alleir«tlons  off  Bill  Denied— 
Effect— In  a  Bill  of  Discovery,  if  the  Defendant 
makes  no  discovery,  but  on  the  contrary,  nesra- 
tives  the  alletratiouH  of  the  Bill,  the  Inlunctlon 
awarded  on  the  Bill  should  be  dissolved. 

3et-Offf-Unllquldated  Damagfes.t -Unliquidated  dam- 
ag^es  for  a  substantive  injury,  cannot  be  set-off, 
either  at  Law.  or  in  Equity,  agrainst  a  leeral  de- 
mand. 


'injunction- Adequate  Remedy  at  Law.— In  Shep- 
herd V.  Groff,  34  W.  Va.  \16,  II  S.  E.  Rep.  998.  It  is 
said:  "There  is  another,  and  perhaps  a  stronger 
reason  for  denying  equity  jurisdiction,  and  that  is 
that  a  complete  and  adequate  remedy  is  afforded 
In  a  court  of  common  law.  Where  there  is  such  a 
remedy  at  law.  it  is  well  settled  that  equity  will  not 
Interpose  by  injunction,  and.  where  the  bill  shows 
no  ground  of  equitable  jurisdiction,  it  should  be 
<li8missed.  Surber  v.  McClintic.  10  W.  Va.  286:  More- 
head  V.  De  Ford,  tf  W.  Va.  318:  opinion  In  Goolsby 
V.  St.  John.  2^  Gratt.  151:  Poasre  v  Bell.  8  Rand. 
688:  Websterv.  Couch.  6  Rand  (  Va.)  b\9:  mgh.  la]..  i30r 

See  further,  monographic  note  on  "Injunctions" 
apoended  to  Claytor  v.  Anthony.  1.5  Gratt.  518. 

t5et.Offff— Unliquidated  Damaffee.-To  the  point  that 


Edmund  Webster  exhibited  his  Bill  to 
Chancellor  C.  Taylor,  settinc:  forth,  that 
in  the  year  1816.  he,  the  Plaiotiflf,  and.a 
certain  Daniel  Couch,  entered  into  an 
agreement,  whereby  the  Plaintiff  became 
bound  to  convey  to  Couch  sundry  houses 
and  lots  in  the  City  of  Richmond,  for 
which  he  was  to  receive  in  exchangee 
from  Couch,  a  good  title  in  fee-simple  to  a 
tract  of  land  lying  on  the  waters  of  Geld 
Mine  Creek  in  Hanover,  containing  about 
eight  hundred  acres  of  land:  that  in  con- 
sideration of  the  said  exchange,  the  Plain- 
tiff further  agreed  to  pay  to  Conch,  aad  to 
Ellis  &  Allen,  at  the  rate  of  $1,000  per 
annum,  as  rent  for  the  said  houses,  from  the 
24th  January,  1816,  till  the  Ist  May  then 
next  following.  After  executing  Deeds 
in  pursuance  of  the  said  agreement.  Conch 
exhibited  to  the  Plaintiff  a  lease,  wbicu 
he  had  previously  made  of  part  of  the  said 
land  in  Hanover,  to  a  certain  John  T. 
Swann,  by  which  the  Plaintiff  discovered  to 
his  great  surprise,  that  the  lessee,  amongst 
othei;  things,  was  authorized  to  cut  and 
carrv  off  from  the  said  land,  a  large 
quantity  of  timber,  for  the  purpose  of  erect- 
ing a  barn.  The  Plaintiff  expressed  his 
surprise,  that  Couch  had  never,  previous 
to  the  final  execution  of  the  agreement, 
intimated  to  him  the  authority  thus  given 
to  Swann.  In  reply.  Couch  admitted  that 
he  had  not,  but  said  that  timber  thns 
cut  might  be  valued,  and  settled  between 
himself  and  the  Plaintiff,  at  the  same  time 
with    the  rent    which    should    become  doe 

from  the  Plaintiff  as  aforesaid. 
520  "The  Plaintiff  further    stated,  that 

Couch  mentioned  at  the  same  time, 
that  Swann  was  bound  by  the  lease  to 
cultivate  that  portion  of  the  land  which 
had  been  rented  to  him  in  a  farmer  like 
manner,  and  expressly  promised  to  make 
good  to  the  Plaintiff,  on  a  settlement  of  the 
rent,  all  damages,  should  any  ensue  to  the 
land,  from  improper  or  negligent  cultiva- 
tion ;  and  the  Plaintiff  avers,  that  the  fer- 
tility of  the  soil  V  as  greatly  diminished 
by  Swann,  and  the  land  much  injured, 
both  by  the  improper  cultivation,  and  the 
destruction  of  its  timber. 

He  states,  that  Couch  instituted  a  salt 
at  Law  against  him  for  the  rent,  and  re- 
covered judgment  for  the  whole  amount, 
without  allowing  him  any  discount,  or 
deduction  for  the  injury  done  to  the  land, 
and  the  value  of  the  timber  cut  therefrom: 
that  he  could  not  at  Law  establish  the  facts 
herein  stated,  there  being  no  witnesses 
then,  or  now  known  to  him,  who  could  be 
produced  to  prove  them :  that  an  Execution 
has  issued  against  his  effects,  which  will 
be  unjustly  sacrified,  unless  prevented  by 
a  Court  of  Equity. 

He  therefore  prays,  that  Conch,  and  Ellis 
&  Allen,  (for  whose    benefit  the    Judgmeot 

nnllqatdated  damages  cannot  be  set-off  in  equllT 
the  principal  case  Is  cited  In  Cabell  v.  Roberts,  o 
Rand.  584:  Gllllat  v.  Lynch.  2  Lelffh  506  :  Robertson 
V  Hofifshead.  8  Lelfifh  678:  Harrison  v.  Wortham. 
8  LeUh  304 :  Rosenber^er  v.  Keller.  S8  Gratt  4»: 
Klnzle  V.  Rleley,  100  W.  Va.  716,  «  S.  E.  Rep.  672. 

See  further,  monoarraphlc«o<f  on  "Set-Off,  Reconp- 
ment  and  Counterclaim"  appended  to  Anderson  v. 
Bullock.  4  Munf.  442. 

The  principal  case  Is  also  cited  In  Fisher  v.  Bnr- 
dett,  21  W.  Va.  629. 
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was  rendered,)  may  be  made  Defendants; 
that  Coach  may  more  particularly  be  re- 
quired to  say,  wbetber  he  did  not  promise 
and  engage  to  allow  the  Plaintiff  on  a  final 
settlement  of  the  rent,  the  value  of  the  tim- 
ber cut,  and  all  damage  done  to  the  land 
by  Swann  :  that  an  account  may  be  directed 
to  be  taken,  before  a  Commissioner,  or  in 
some  other  proper  way,  of  the  value  of  the 
said  timber,  and  damage  to  the  land ;  and 
for  an  Injunction  to  the  Judgment. 

The  Injunction  was  awarded  by  the 
Chancellor,  on  the  18th  August,  1820. 

Couch  answered,  saying  expressly,  that 
at  the  time  he  entered  into  the  contract 
with  the  Plaintiff,  be  made  known  the  fact 
that  the  land  had  been  leased  to  Swann, 
the  particular  terms  of  which  he  believes 
were  known  to  the  Plaintiff.  He  says,  it 
is  untrue  that  he  ever  admitted  that  he  had 
not    informed    the    Plaintiff   of    the 

521  terms  of  Swann's  *lea8e;  and,    as  to 
the    surprise  of  which    the   Plaintiff 

speaks,  when  the  lease  to  Swann  was  ex- 
hibited, the  Defendant  remarks,  that  there 
was  no  written  lease  between  Swann  and 
himself ;  it  was  a  verbal  agreement  only, 
of  which  the  Plaintiff  was  apprised  be- 
fore he  entered  into  the  contract. 

He  says,  that  by  the  terms  of  the  lease 
to  Swann,  it  was  agreed  that  if  he  would 
cultivate  a  crop  of  tobacco,  he  might  have 
liberty  to  cut  from  the  land  as  many  poles 
as  would  build  a  house  sufiBcient  to  cure  the 
tobacco  made,  and  erect  it  on  his  own  land ; 
there  was  no  permission  to  erect  a  barn, 
nor  was  none  erected.  He  denies  that  he 
ever  did  agree  with  Webster  to  be  liable,  or 
responsible  in  any  way,  for  the  cultivation 
of  the  lan<f  by  Swann,  or  any  one  else,  or 
to  make  good  any  damage  which  might  be 
done  to  the  land,  though  he  denies  that 
any  damage  was  done,  or  that  the  cultiva- 
tion was  improper  as  far  as  he  knows  or 
believes.  He  admits,  that  after  the  money 
was  due  to  him  for  the  rent,  and  after  re- 
peated applications  for  it,  he  did  offer  the 
Plaintiff  that  if  he  would  pay  him  what 
was  due,  he  might  have  the  poles  which 
had  been  cut  from  the  land  valued,  and  the 
valuation  allowed,  but  this  he  refused  to 
do;  he  avers  that  the  offer  was  one  he 
was  not  bound  to  make,  but  it  was  made 
to  prevent  delay,  and  to  avoid  a  suit.  The 
Judgment  at  Law  was  entirely  for  his  own 
benefit. 

Ellis  &  Allan  answered,  denying  that 
they  had  anv  interest  in  the  suit. 

The  Court  dissolved  the  Injunction,  on 
the  15th  January,  1821. 

Afterwards,  the  Plaintiff  filed  the  affida- 
vits of  John  Webster  and  Samuel  Gibbs, 
taken  on  the  8th  and  9th  June,  1821.  The 
first  witness,  in  answer  to  interrogatories 
put  by  the  Plaintiff,  stated  that  he  was 
overseer  for  Swann,  in  1816;  that  the  land 
leased  by  Swann  from  Couch,  was  between 
two  and  thiee  hundred  acres;  that  it  was 
not  cultivated  in  a  farmer-like  manner; 
that  it  would  have  been  worth  250  dolls, 
to  put  it  in  such    order,  for  he  never 

522  saw  land  ^worse   cultivated    than    it 
was ;  and  that  the   timber  cut   off  the 

land  was  worth  150  dolls.,  at  least. 

The  second  witness  said,  that  he  lived 
with  Edmund    Webster,  at   Gold    Mine,  in 


1816 :  that  In  the  course  of  the  year  Couch 
called  on  Webster,  to  know  if  he  could  pay 
him  the  money  due  him  for  the  rent  of  the 
houses:  that  Webster  told  Couch  that  if  he 
would  pay  him  for  the  waste  of  the  timber 
that  Swann  had  taken  from  the  land,  and 
the  injury  done  the  land  by  bad  cultiva- 
tion, he  would  pay  him:  Couch  said,  that 
he  would  have  no  objection  to  leave  the 
difference  in  dispute  to  any  of  the  neigh- 
bours ;  he  could  not  do  so  at  that  time,  but 
would  have  it  done  shortly :  Webster  told 
Couch,  he  was  anxious  to  have  it  settled  aa 
soon  as  possible,  as  he  had  no  wish  to  be 
involved  in  a  law  suit. 

On  the  15th  June,  1821,  after  exhibiting 
these  affidavit«(,  the  Plaintiff  moved  the 
Court  to  re-instate  the  Injunction,  but  the 
application  was  rejected. 

The  Plaintiff  then  petitioned  Judge 
Coalter  to  re-instate  the  Injunction,  for 
the  following  reasons: 

The  affidavit  of  Webber,  he  alleges,  es- 
tablishes  the  fact  that  timber  to  the  amount 
of  $150,  was  cut  off  the  land  leased  to 
Swann,  and  that  by  improper  cultivation  it 
has  sustained  an  injury  to  the  amount  of 
$250  more:  that  it  is  admitted  by  the  De- 
fendant Couch,  in  his  Answer,  that  by  the 
terms  of  the  contract  with  Swann,  he  was 
at  liberty  to  cut  timber  on  the  land,  and 
that  the  Plaintiff  charges  that  the  terms 
of  that  contract  were  concealed  from  him 
by  Couch :  this  is  charged  by  the  Bill,  and 
the  Answer  in  that  respect  is  quite  evasive, 
the  respondent  stating  his  belief  that  the 
terms  of  the  contract  were  known  to  the 
Plaintiff,  but  not  pwning  the  fact.  In  ad- 
dition to  which,  he  alleges,  that  there  is  no 
privity  between  the  Plaintiff  and  Swann, 
which  would  entitle  him  to  redress  for  the 
injury  sustained    by  the   land,    his   claim 

for  which  is  on  Couch  alone. 
523         *On  the  21st  June,  1821,  Judge  Coal- 
ter re-instated  the  Injunction. 

The  Affidavits  of  Webber  and  Gibbs,  were 
again  taken  by  the  Plaintiff,  on  due  no- 
tice to  the  Defendants.  There  was  no 
variance  in  the  evidence  of  the  first,  except 
that  in  the  last  affidavit  he  estimated  the 
injury  from  bad  cultivation  at  $20u.  and 
the  value  of  timber  taken  off,  at  $200  or 
$250.  The  second  witness,  Gibbs,  deposed, 
that  Couch  called  on  him  to  take  notice  that 
he  was  willing  to  pay  Webster  for  the  tim- 
ber cut  off  the  land,  and  the  damages 
sustained  by  bad  cultivation,  and  it  was  to 
be  left  to  disinterested  neighbours  to  esti- 
mate the  damage  in  both  cases.  He  also 
expressed  his  opinion,  that  the  land  was 
much  injured  by  the  taking  off  the  timber, 
it  being  a  scarce  article. 

The  Court  of  Chancery,  on  the  25th  Feb- 
ruary, 1822,  gave  the  following  opinion: 
**On  motion  of  the  Defendants  by  Counsel, 
to  discharge  the  order  awarding  an  Injunc- 
tion in  this  cause,  made  by  a  Judge  of  the 
Supreme  Court  of  Appeals,  on  the  21st  day 
of  June  last,  the  Court  being  of  opinion, 
that  according  to  the  plain  letter  of  the  Act, 
by  which  a  Judge,  or  Judges  of  the  Su- 
preme Court  of  Appeals,  may  exercise  orig- 
inal jurisdiction  in  granting  an  Injunction 
upon  the  original  Bill,  if  refused  by  a 
Chancellor,  yet  such  Judge  or  Judges,  are 
not  authorised  in  the  opinion  of  this  Court, 
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by  that  Act,  to  grant  another  Injunction  in 
the  tame  case,  after  a  dissolution  in  a 
Superior  Court  of  Chancerj,  although  such 
Judge,  or  Judges  may  grant  an  appeal : 
such  is  the  written  Law :  wherefore,  the 
Court  doth  discharge  the  said  order,  as  im- 
providcntly  awarded." 

The  Plaintiff  obtained  a  Supersedeas  to 
the  said  Decree,  from  a  Judge  of  this  Court. 

Hay,  for  the  Plaintiff  in  Error. 

Johnson,  for  the  Defendants. 
524  •October  15.    The  PRESIDENT  de- 

livered the  opinion  of  the  Court.* 

It  cannot  now  be  doubted,  after  repeated 
decisions  of  this  Court,  that  from  the  re- 
fusal of  a  Chancellor  to  re-instate  slu 
Injunction  upon  new  proofs  of  the  allega- 
tions of  a  Bill,  an  appeal  lies  to  any  one  of 
the  Judges  of  this  Court,  and  that  the  Chan- 
cellor erred  in  this  case  in  dissolving  the 
Injunction,  on  the  ground  that  the  order 
made  by  one  of  the  Judges  of  this  Court, 
re-instating  the  Injunction,  was  coram 
non  jndice.  But  unless  the  rules  of  plead- 
ing in  Chancery  are  to  be  totally  disre- 
garded, he  was  correct  in  dissolving  the 
Injunction,  though  ordered  by  a  Judge  of 
this  Court. 

The  Bill,  although  it  prays  relief,  is 
purely  a  Bill  of  Discovery,  upon  the  express 
ground,  that  the  Plaintiff  was  entirely 
ignorant  of  any  testimony  to  prove  its  al- 
legations, without  the  Answer  of  the  De- 
fendant Couch,  with  whom  the  contract,  to 
be  set-off  against  the  Judgment  at  Law,  is 
alleged  to  have  been  made.  His  Answer 
makes  no  discovery,  but  on  the  contrary 
negatives  all  the  material  allegations  in 
the  Bill :  but,  if  it  had  not,  upon  the  proofs 
in  the  Record,  a  Court  of  Equity  would 
have  afforded  no  relief.  The  ground  for 
relief  is  unliquidated  damages  for  a  sub- 
stantive injury,  the  remedy  for  which  was 
by  a  suit  at  Law,  there  being  no  impedi- 
ment to  it.  It  was  not  a  matter  of  account, 
to  be  adjusted  and  set-off,  either  in  the 
Court  of  Law  in  which^  the  Judgment  was 
rendered,  or  in  a  Court  .of  Equity.  The 
order  dissolving  the  Injunction  Is  therefore 
affirmed. 


525      ♦Bowyer  v.  Martin  and  Carraway.f 

October.  1828. 
Written  iMtrument  —  lnterpreUtloo— Latent   Ambl* 
ffulty-Perol  Teetimony.t-Wbere  there  is  a  latent 
ambiiTuity  In  a  written  instrument,  it  may   be 
explained    by    parol   testimony:    or  where   the 
terms  used  in  the  instrument  have  not  a  definite 
leffal  sijrniflcation.  the  custom  of  the  trade,  or  the 
acts  of  the  parties,  may  be  resorted  to,  for  the 
construction  of   them.    But.  where  there   is  no 
ambiirulty,  parol  evidence,  to  explain  or  contra- 
dict it,  ouffht  not  to  be  heard. 
John  Bowyer  sued  out  from  the   Justices 
of  Greenbrier  County,  a  Writ  of   Unlawful 
Detainer  against  Joseph  Martin  and  Charles 
Carraway,  for  the  purpose  of  being  restored 


•Absent,  Judge  Coalter. 

tFor  monoffrsphlc  note  on  Interpretation,  see  end  of 

case. 

^Written  Instrument— Interpretation— Latent  AnbU 
galty-Parol  Teetlmony.— The  principal  of  explain- 
tn^r  a  written  instrument  by  parol  testimony 
applies  to  those  cases  only  where  there  is  some 
latent  ambiguity  in  the  written  instrument,  or 
where  its  terms  have  not  &  definite  le^ral  significa- 
tion. Harris  v.  Carson.  7  Lelffh  689,  citinir  the 
principal  case  as  authority. 

If  parties,  in  making  a  contract,  use  words  of 
definite  le^al  signification,  they  must  be  understood 


to  the  possession  of  a  certain  tenement  in 
the  said  County,  containing,  by  estima- 
tion, twenty-four  acres  of  land,  including 
the  Muddy  Creek  Sulphur  Springs,  com- 
monly called  Patterson's  Sulphur  Sprinji: 
Tract.  The  proceedings  were  carried  on 
regularly,  in  conformity  with  the  direc- 
tions of  the  Act  concerning  Forcible  En- 
tries and  Detainers.    1  Rev.  Code,  cb.  115. 

At  the  trial,  the  following  articles  of 
agreement  appear  to  have  been  given  in 
evidence:  *'This  article  witnesaeth,  that  I, 
Nancy  Patterson,  let  all  my  land,  includ- 
ing the  Sulphur  Spring,  to  Sterling  Le?e- 
sey,  for  the  term  of  twcnty-tive  years. 
The  said  Sterling  is  to  make  all  the  neces- 
sary buildings  for  the  use  of  the  Sulphnr 
Spring:  He  is  also  to  put  the  Spring  in  at 
complete  order  as  the  nature  of  the  place 
will  admit  of,  although  at  his  own  ex- 
pense ;  and  the  said  Nancy,  and  the  said 
Sterling,  are  to  t>e  equal  shares  in  fnrnisb- 
ing  all  the  necessaries  for  the  accommoda- 
tion of  the  Springs,  such  as  bedding,  pro- 
visions of  all  sorts,  and  spirits ;  the  sugar 
camp  is  to  be  for  the  use  of  the  Spring  dur- 
ing the  partnership,  and  the  said  Nancy, 
and  the  said  Sterling,  are  to  be  equal 
shares  in  all  the  profits  arising  from  the 
use  of  the  said  Spring,  and  farm  also.  If 
the  said  Nancy  should  think  fit  to  dispose 
of  her  part  before  the  partnership  dissolves, 
the  said  Sterling  is  to  have  the  refusal;  or, 
should  said  Sterling  think  fit  to  dispose  of 
his  part,  the  said  Nancy  is  to  have  the  re- 
fusal ;  and  the  said  Sterling  is  to  leave  all 
the  improvements  in  repair  at 
526  *the  expiration  of  the  time;  and  to 
the  true  performance  of  the  above, 
we  do  each  of  us  bind  ourbelves,  our  heirs, 
Ac.  in  the  penal  sum  of  one  thousiod 
pounds.  Given  under  our  hands  and  seals, 
this  21st  day  of  November,  1815. 

**Sterling  Levesey,     (Seal.) 
**Nancy  Patterson,      (Seal.)" 

This  instrument  was  assigned  on  the 
19th  January,  1821,  to  John  Bowyer,  the 
complainant. 

There  is  also  .opied  into  the  Record,  a 
Deed,  bearing  date  13th  December,  1817. 
from  Nancy  Patterson  to  the  Defendants, 
conveying  to  them  the  said  parcel  of  land: 
and  a  Deed  from  Elizabeth  Patterson, 
widow,  and  the  heirs  of  James  Patterson, 
releasing  to  the  Defendants  all  their  right 
to  the  same  parcel  of  land. 

The  Defendants  filed  an  exception  to  the 
opinion  of  the  Justices,  on  the  trial  of  the 
Unlawful  Detainer,  which  states  that  the 
Defendants,  having  proved  the  acts  and 
declarations  of  Sterling  Levesey,  under 
whom  the  Plaintiff  claims,  with  the  view 
of  showing  the  understanding  of  the  said 
Levesey,  of  the  true  intent  and  meaning 
of  the  contract  of  6th  November,  1815,  be- 
as  usinsr  such  words  in  their  definite  legal  sense. 
Plndley  v.  FIndley,  11  Gratt  488,  cltinff  the  princi- 
pal case. 

It  is  well  settled  that  when  there  is  no  amblrnltr 
in  a  written  contract,  parol  evidence  is  inadmissi- 
ble to  contradict  or  vary  its  terms.  McQnire  t. 
Wright,  18  W.  Va.  518.  citing  the  principal  case. 

See  principal  case  also  cited  in  Eakin  v.  Hawkins, 
48  W.  Va.  866.  87  S.  E.  Rep.  685. 

See  generally,  monographic  note  on  '"Contnicts** 
appended  to  Enders  v.  The  Board  of  Public  Works, 
1  Oratt.  864;  monographic  note  on  ''Evidence** 
appended  to  Lee  y  Tapscott.  8  Wash.  276. 
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tween  him  aad  Nancy  Patterson,  under 
\7hom  the  Defendants  claim,  the  said  writ- 
ing upon  its  face  appearing  to  the  Defend- 
ant's Counsel  to  be  ambiguous,  moved  the 
Court  to  instruct  the  Jury,  that  such  evi- 
dence was  legal  and  admissible,  but  the 
Court  refused  to  give  the  instruction,  and 
instructed  the  Jury,  that  such  evidence 
was  inadmissible,  either  to  contradict,  or 
explain  away,  the  plain  intention  as  man- 
ifested by  the  said  contract.  The  Jury 
rendered  a  verdict  in  favor  of  the  Plaintifif, 
and  the  Justices  gave  Judgment,  that  he 
recover  the  possession  and  costs,  and 
awarded  a  Writ  of  Possession. 

The  Judge  of  the  Superior  Court  of  I^aw 
for  Greenbrier  County,  awarded  a  Super- 
sedeas to  the  Judgment  of  the  Justices; 
and  on  the  trial  of  the  Supersedeas,  that 
Court,  being  of  opinion  thflt  the  Justices 
erred  in  refusing  to  permit  the  Defendants 
to  give  evidence  of  the  understanding 

527  *of  the  parties  as  to  the  original  ar- 
ticle of  partnership  or  agreement  en- 
tered into  between  them,  and  how  they 
used  and  occupied  the  premises,  before  the 
assignment  to  the  Plaintiff,  Bowyer;  and 
being  also  of  opinion,  that  from  the  origi- 
nal articles,  the  parties  were  partners,  and 
each  had  a  right  to  enter  on  the  premises, 
and  neither  had  a  right  to  exclude  the 
other:  and  that  therefore,  the  Plaintifif, 
Bowyer,  could  not  have  any  better  title  un- 
der his  assignment,  and  was  not  entitled  to 
the  entire  possession  of  the  whole  premises, 
in  exclusion  of  the  other  parties,  reversed 
the  Judgment  and  awarded  a  Writ  of  Resti- 
tution to  the  Defendants,  Martin  and 
Carraway,  to  restore  to  them  the  possession 
of  the  said  tenement. 

To  the  Judgment  of  the  said  Superior 
Court,  a  Supersedeas  was  awarded  by  the 
Court  of  Appeals. 

Chapman  Johnson,  for  the  Plaintifif  in 
Error. 

No  Counsel  for  the  Defendants  in  Error. 

October  15.  The  Court  delivered  its 
opinion.* 

JUDGE  CABELL. 

It  was  not  competent  to  the  Superior 
Court,  to  give  any  Judgment  on  the  merits 
of  the  case  depending  on  the  title  of  the 
parties,  since  the  proceedings  presented  no 
such  question  to  the  Court.  The  verdict 
was  a  general  one,  and  the  only  question 
presented  by  the  Record  for  the  considera- 
tion of  the  Superior  Court,  was,  whether 
the  Court  of  the  Justices  improperly  refused 
to  give  the  instruction  that  was  asked  for, 
or  gave  an  improper  instruction. 

Where  there  is  a  latent   ambiguity    in    a 

written  instrument,   it    may    be    explained 

by    parol    testimony:  or,    where  the  terms 

used  in  a  written  agreement  have  not 

528  a    definite    *legal     signihcation    the 
custom  of  the   trade,  or   the   acts   of 

the  parties,  may  be  resorted  to,  for  the 
construction  of  them.  But,  ths  agreement 
in  this  case,  (if  that  which  is  copied  into 
the  Record  be  the  one  referred  to  ^n  the 
Bill  of  Exceptions,)  contains  no  ambiguity 
whatever,  nor  is  there  a  word  which  has 
not  a  definite  legal  signification.  It  was 
therefore,   right  in  the   Court   of  the  Jus- 

*Absent.  Judoss  Coaltbr  and  Cabb. 


tices,  to  refuse  the  instruction  which  was 
aslced  for,  and  the  instruction  which  was 
given,  was  likewise  correct. 

The  Judgment  of  the  Superior  Court  is 
reversed,  and  that  of  the  Justices  afiBrmed, 
with  a  direction  to  the  Superior  Court,  to 
award  a  Writ  of  Re-restitution,  if  the  Writ 
of  Restitution  awarded  by  that  Court  has 
been  executed. 

JUDGE  GREEN  and  the  PRESIDENT 
concurred. 


INTBRPRBTATION. 

L  Object  of  Interpretation. 
A.  Intention  of  Parties. 
II.  General  Rules  of  Interpretation. 

A.  Consideration  of  Different  Parts  of  Instru- 

ments. 
1.  Instrument  to  Be  Construed  as  a  Wbole. 
1  Every  Part  to  Be  Given  Effect 
8.  Bepuflmant  Clauses. 

4.  Several  Deeds  Comprising  One  Transaction. 
6.  Meaning  of  Words  and  Phrases. 

B.  Reasonable  and  Equitable  Construction  Pre- 

ferred. 

C.  Lanaruaffe    Construed     against    the     User 

Thereof. 

D.  Surronndinir  Circumstances. 
£.  Construction  by  Parties. 

Cross  RefsrencM  to  Mooogrsphlc  Notes. 
Arbitration  and  Award,  appended  to  Bassett  v. 

Cunningham,  0  Gratt  064. 
Attachments,  appended  to  Lancaster  v.  Wilson, 

i7  Gratt.  (S4. 
Constitutional  Law,  appended  to  Commonwealth 

y.  Adcock,  8  Gratt  661. 
Covenants,   appended  to   Todd  y.  Summers.  1 

Gratt  167. 
Decrees,  appended  to  Eyansy.  Spurdn.  11  Gratt 

615. 
Deeds,  appended  to  Fiotl  y.  Commonwealth,  18 

Gratt  664. 
Evidence,  appended  to  Lee  v.  Tapscott,  2  Wash. 

876. 
Instructions,  appended  to  Womack  y.  Circle,  29 

Gratt  192. 
Insurance,  Fire  and  Marine,  appended  to  Mu- 
tual, etc.,  Co.  V.  Holt  29  Gratt  612. 
Insurance,  Life   and   Accident     appended    to 

McLean  v.  Piedmont  Life  Ins.  Co.,  29  Gratt  861. 
Judgments,  appended  to  Smith  v.  Charlton,  7 

Gratt  486. 
Landlord  and  Tenant,    appended   to  Mason  y. 

Moyers,  2  Rob.  606. 
Limitations  of  Actions,  appended  to  HerriDsrton 

y.  Harkins,  1  Rob.  591. 
Wills,  appended  to  Hughes  v.  Huffhes.  2  Munf. 

209. 

I  OBJECT  OP  INTBRPRBTATION. 

A.  INTENTION  OP  PARTIES.-The  object  of  the 
interpretation  of  a  written  instrument  is  to  deter- 
mine the  intention  of  the  parties  as  evidenced  by 
their  laniruafire  Incorporated  therein.  Bradley  y. 
Zehmcr,  82  Va.  68.5:  Hotchklss  y.  Middlekauf.  96  Va. 
653,  83  S.  E.  Rep.  86;  Temple  v.  Wriirht  94  Va.  840, 
96  S.  E.  Rep.  844. 

Hence  affreements  are  always  to  be  construed 
according  to  the  evident  intent  of  the  parties, 
appearinir  from  the  deed  Itself,  without  a  rigid 
adherence  to  the  letter.  Hawkins  v.  Berkley,  l 
Wash.  206:  Mineral  Development  Co.  y.  James.  7Va. 
Law  Reg.  568:  Nye  v.  Lovitt  92  Va.  715.  84  S.  E.  Rep. 
845.    See  also.  Cobbs  v.  Fountain e,  8  Rand.  487. 

Such  intention,  as  derived  from  the  deed  itself 
should  be  souffht  after,  and  carried  into  effect,  if  it 
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can  be  done  consistently  with  tbe  mles  of  law. 
Allemonir  v.  Gray,  92  Va.  216. 28  S.  E.  Rep.  aW. 

Meaning  of  Words  Used. -While  In  the  interpreta- 
tion of  Instruments  the  intention  of  the  parties  is 
endeavored  to  be  ascertained,  still  it  must  never- 
theless be  borne  in  mind  that  the  true  inauiry  is 
not  what  the  parties  intended  to  express,  but  what 
the  words  so  used  do  express.  Stokes  v.  VanWyck. 
88  Va.  729.  8  S.  E.  Rep.  887;  Burke  v.  Lee.  76  Va.  889: 
Couch  V.  Eastham,  29  W.  Va.  784.  8  S.  E.  Rep.  28; 
Sutherland  v.  Sydnor,  84  Va.  880.  6  S.  E.  Rep.  480. 
But  see  Mineral  Development  Co.  v.  James,  7  Va. 
Law  Resr.  568. 

a  OBNBRAL  RULB5  OF  INTBRPRBTATION. 

A.  CONSIDERATION  OP  DIFFERENT  PARTS 
OF  INSTRUMENTS. 

1.  INSTBUMBNT   TO  BB  CONSTBUBD  AS  A  WHOLE.— 

The  intention  of  an  instrument  may  only  be  based 
upon  an  examination  of  it  as  a  whole.  This  is  a 
rule  of  frequent  application  and  is  founded  upon 
the  theory  that  the  parties  had  the  same  general 
intention  when  formulating  one  part  as  another; 
consequently  in  cases  of  ambiguity  or  inconsis- 
tency, in  some  of  its  component  parts,  the  general 
intention  can  only  be  determined  by  a  considera- 
tion of  such  instrument  as  an  entirety.  AUemonff 
V.  Gray,  92  Va.  216,  28  S.  E.  Rep.  298;  Temple  v. 
Wriffht,  94  Va.  840,  26  S.  E.  Rep.  844;  Bradley  v. 
Zehmer,  82  Va.  686;  Wootton  v.  Redd.  12Gratt208; 
Tabb  V.  Archer.  8  Hen.  AM-  899:  Heatherly  v.  Far- 
mers' Bank.  81  W.  Va.  70.  6  S.  E.  Rep.  754.  See  also, 
Mineral  Development  Co.  v.  James  (Va.).  7  Va.  Law 
Reg.  668;  Cobbs  v.  Fountaine,  8  Rand.  487. 

General  Words  Limited  by  Particular  Words.— Gen 
eral  words  preceding  words  of  a  more  particular  or 
specific  description,  are  restricted  by  the  latter. 
Richmond  Ice  Co.  v.  CrysUl  Ice  Co.,  99  Va.  239.  87 
S.  E.  Rep.  861,  7  Va.  Law  Reg.  824. 

For  it  is  a  canon  of  construction  that  words  of 
particular  description  will  control  rather  than  gen- 
eral terms  of  description,  where  both  cannot  stand 
together.  Glenn  v.  Augusta  Perpetual,  etc.,  Co.,  99 
Va.  700,  40  S.  E.  Rep.  26. 

2.  Every  Part  to  Be  Given  ErrBcr.— In  the 
interpretation  of  written  contracts,  every  part  of 
the  contract  must  be  made  to  take  effect,  if  possible, 
and  every  word  to  operate  in  some  shape  or  other. 
Richmond  Ice  Co.  v.  Crystal  Ice  Co..  99  Va.  289.  87 
S.  E.  Rep.  851,  7  Va.  Law  Reg.  824:  Tate  v.  Tate,  76 
Va.  622;  Williams  V.  South  Penn  Oil  Co.,  62  W.  Va. 
181,  48  S.  E.  Rep.  217. 

Omitted  Words  Supplled.-Therefore  words  omitted 
in  an  Instrument,  and  also  in  a  record  or 
statute,  which  can  be  clearly  ascertained  by  the 
context,  will  be  supplied  by  the  court,  and  the 
instrument,  record  or  statute  will  be  read  and 
treated  as  if  the  words  were  in  it.  Harman  v. 
Howe.  27  Gratt.  676:  Llston  v.  Jenkins,  2  W.  Va.  64; 
Seeden  v.  King.  2  Call  72. 

5abstltatloa  of  Words. -Upon  the  same  principle 
one  word  will  be  substituted  for  another  which  is 
plainly  erroneous,  as  where  an  "and"  is  used  for 
an  **or."  Loyd  v.  Lynchburg  Nau  Bank.  86  Va.  690, 
US.  E.  Rep.  104. 

Orammttlcal  Inaccuraclet .  —  Furt  hermore  bad 
grammar  or  punctuation  will  not  vitiate  an  instru- 
ment, nor  overrule  nor  control  its  meaning. 
Ketchum  v.  Spurlock.  84  W.  Va.  697.  18  S.  E.  Rep.  882. 

8.  Rbpuonawt  Clauses. -If  there  be  a  conflict 
between  two  clauses  in  a  deed  the  former  will  con- 
trol, as  where  a  grantor  after  conveying  a  fee 
simple  estate  attempted  to  restrict  it  by  a  subse- 
quent clause.  Held,  that  such  clause  was  inopera- 
tive.   Blair  V.  Muse.  83  Va.  288,  8  S.  £.  Rep.  81. 


4.  Several  Deeds  Comprising  One  Traitsactiob. 
—Where  two  or  more  deeds  are  executed  contem- 
poraneously and  taken  together  they  constitute 
one  transaction,  they  will  be  considered  in  matters 
of  interpretation  one  instrument.  Anderson  v. 
Harvey,  10  Gratt  886. 

Thus,  if  land  be  conveyed  to  a  party,  who  at  the 
same  time  by  a  deed  of  even  date  conveys  it  to  a 
trustee  to  secure  the  unpaid  purchase  money,  the 
two  deeds  will  be  regarded  as  parts  of  the  same 
transaction.    George  v.  Cooper,  15  W.  Va.  eea 

Must  Be  Unity  of  Parties  and  Subject  rtotter.— But 
in  construing  two  deeds  as  one  transaction  there 
must  be  a  unity  of  parties  and  subject  matter.  Nye 
V.  Lovitt,  92  Va.  711,  24  S.  E.  Rep.  845. 

5.  Meaning  or  Words  and  Phrases. 
Ordinary   Meaning    Oenerally    Olven,— It    is     tbe 

safest  and  best  mode  of  construction  to  give  to 
words  free  from  ambiguity  their  plain  and  ordi- 
nary meaning.  Williams  v.  South  Penn  Oil  Ga, 
52  W.  Va.  181,  48  S.  E.  Rep.  217. 

Consequently,  technical  rules  of  construction  are 
not  to  be  invoked  to  defeat  the  intention  of  the 
maker  of  the  instrument,  when  his  or  her  inteoUon 
clearly  appears,  by  giving  to  the  words  used  theip 
natural  and  ordinary  import.  Llndsey  v.  Eckels, 
99  Va.  071.  40  S.  E.  Rep.  28. 

Technical  Terms  and  Expressions.— But  technical 
words  used  must  receive  their  technical  meaoiog, 
unless  it  clearly  appears  from  other  parts  of  the 
deed  that  the  grantor  did  not  intend  that  they 
should  have  that  meaning.  Nye  v.  Lovitt,  9S  Vi. 
716,  24  S.  E.  Rep.  845. 

Legal  Terms.— Likewise  if  parties  in  making  a 
contract,  use  words  of  definite  legal  significance, 
they  must  be  understood  as  using  such  words  in 
their  definite  legal  sense.  Find  ley  v.  Findley.  11 
Gratt  484;  Nye  v.  Lovitt,  92  Va.  715,  24  S.  E.  Rep.  815: 
Rayfield  v.  Gaines.  17  Gratt.  1. 

B.  REASONABLE  AND  EQUITABLE  CON- 
STRUCTION PREFERRED— Every  contract  must 
receive  a  reasonable  construction.  Young  v.  Ellis, 
91  Va.  801,  21  S.  E.  Rep.  48a 

For  a  construction  should  be  avoided,  if  it 
can  be  done  consistently  with  the  terms  of  the 
agreement,  which  would  be  unreasonable  or 
unequal,  and  that  construction  which  is  most 
obviously  Just  is  to  be  favored  as  most  in  accord- 
ance with  the  presumed  intention  of  the  parties. 
Young  V.  Ellis.  91  Va.  297,  21  S.  E.  Rep.  48a 

Construction  In  Favor  off  Instrument.— The  parties 
must  have  intended  something  by  their  agreement, 
therefore  a  construction  which  will  render  the  con- 
tract frivolous  or  ineffectual  should  be  avoided. 
Cobbs  V.  Fountaine,  3  Rand.  487. 

C.  LANGUAGE  CONSTRUED  AGAINST  THB 
USER  THEREOF  —In  case  of  doubt  or  ambiguity 
in  an  instrument,  it  will  be  construed  most  strongly 
against  the  grantor  so  as  to  give  it  effect,  rather 
than  that  it  should  be  void  for  uncertainty.  Bank 
V.  Green,  46  W.  Va.  188,  81  S.  E.  Rep.  268:  Carrington 
V.  Goddin,  18  Gratt  887;  Tate  v.  Tate.  75  Va.  SO; 
Allemong  v.  Gray.  98  Va.  210,  28  S.  E.  Rep.  296. 

But  this  rule  is  not  applicable  to  any  case  but  one 
of  strict  equivocation,— cases  where  the  language 
of  the  deed  is  susceptible  of  two  lnterpretation& 
It  does  not  mean  that  the  words  are  to  be  twisted 
out  of  their  proper  meaning,  but  only  that,  where 
the  words  may  properly  bear  two  meanings,  and 
where,  after  having  applied  evidence,  whether 
extrinsic  or  intrinsic,  there  still  exists  an  ambiguity 
they  must  be  taken  in  the  meaning  most  disadvan- 
tageous to  the  person  who  used  them,  unless  the 
adoption  of  that  meaning  would  work  a  wrong. 
Williams  v.  South  Penn  Oil  Co..  58  W.  Va.  181.  48  S.  B- 
Rep.  217;  Tate  v.  Tate.  78  Va.  582: 
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D.  SURROUNDING  CIRCUMSTANCES.  —  When 
the  lanffuaffe  of  a  written  agreement  is  susceptible 
of  more  tban  one  interpretation,  that  is  to  say,  it 
on  its  face  ambiffoous.  tbe  courts  will  look  at  tbe 
snrronndlnfT  circnmstances  ezistinsr  wben  tbe  con- 
tract was  made,  at  tbe  situation  of  tbe  parties,  and 
the  subject  matter  of  tbe  contract,  and  will  even 
call  in  aid  tbe  acts  done  by  tbe  parties  under  it.  as 
affording  a  clew  to  tbe  intention  of  tbe  parties;  but 
tbe  court  never  resorts  in  such  a  case  to  tbe  verbal 
declaration  of  tbe  parties  either  before,  at  the  time, 
or  after  the  execution  of  the  contract,  to  aid  it  in 
giving  construction  to  its  lanffuasre.  Scrasr^s  v.  Hill, 
87  W.  Va.  706.  17  S.  E.  Rep.  186:  Youngr  v.  Ellis.  01  Va. 
297.  21  S.  E.  Rep.  480:  Titcbenell  v.  Jackson.  M  W. 
Va,  400;  Shrewsbury  v.  Tufts.  41  W.  Va.  212.  28  S.  E. 
Rep.  092;  Lindsey  v.  Eckels.  99  Va.  071.  40  S.  £.  Rep. 
28;  Clark  v.  Nunn.  »Gratt  290;  Allemong  v.  Gray. 
92  Va.  210.  28  S.  E.  Rep.  298;  SUce  v.  Bumerardner.  89 
Va.  421.  16  S.  E.  Rep.  252;  Caperton  v.  Caperton.  86  W. 
Va.  479. 15  S.  E.  Rep.  257;  Glenn  v.  Augusta  Perpetual, 
etc..  Co.,  99  Va.  701. 40  S.  E.  Rep.  25;  Scoville  v.  Terry. 
84  Va.  549.  5  S.  E.  Rep.  580;  Talbott  V.  Richmond, 
etc..  R.  R.  Co..  81  Gratt.  689.  See  also,  Leake  v.  Ben- 
son. 29  Gratt  168;  Heatherly  v.  Farmers'  Bank.  81 
W.  Va.  70,  5  S.  E.  Rep.  764:  Hurst  v.  Hurst.  7  W.  Va. 
209;  Crislip  v.  Cain.  19  W.  Va.  483;  Crawford  v.  Jar- 
re tt.  2  Leigh  630;  Bierne  v.  Erskine.  5  Leigh  69; 
Key  ton  v.  Brawford.  5  Leigh  ?9:  Mutual  Reserve, 
etc..  V.  Taylor.  99  Va.  208.  87  S.  E.  Rep.  864. 

E.  CONSTRUCTION  BY  PARTIES.-Where  tbe 
language  of  an  instrument  is  ambiguous,  and  tbe 
Intention  of  the  parties  is  the  subject  of  inquiry, 
tbe  construction  placed  upon  such  language  by  the 
parties  themselves  is  entitled  to  great  weight. 
King  V.  Norfolk  &  W.  R.  Co.,  99  Va.  625.  89  S.  E.  Rep. 
701;  Kidwell  v.  Baltimore  &  O.  R.  Co..  11  Gratt  676; 
Bank  V.  McVeigh.  82  Gratt  680;  Grubb  v.  Burford, 
08  Va.  568.  87  S.  E.  Rep.  4;  Clark  v.  Nunn.  26  Gratt 
287;  American  Mang.  Co.  v.  Virginia  Mang.  Co.,  91 
Va.  282,  21  S.  E.  Rep.  466;  Knlck  v.  Knick.  76  Va.  20. 

Although  when  the  meaning  of  an  instrument  is 
clear,  an  erroneous  construction  of  it  by  the  parties 
will  not  control  its  effect  Knopf  v.  Richmond,  etc.. 
R.  Co.,  85  Va,  769,  8  S.  E.  Rep.  787;  Holston  Salt  & 
Plaster  Co.  v.  Campbell,  89  Va.  400.  16  S.  E.  Rep.  274; 
Knick  V.  Knlck.  75  Va,  20;  Bank  v.  McVeigh.  82 
Gratt  541. 

Purpose  Rather  than  Name.— Furthermore,  in  de- 
termining the  real  character  of  a  contract,  courts 
will  always  look  to  Its  purpose,  rather  tban  to  the 
name  given  it  by  tbe  parties.  Fidelity  Ins..  etc.,  Co. 
V.  Shenandoah  Val.  R,  Co.,  86  Va.  10.9  S.  E.  Rep.  759. 

Questions  of  Law  and  Fact.— In  a  doubtful  case,  tbe 
construction,  placed  upon  a  contract  by  tbe  parties, 
will  be  accepted  by  tbe  court  but  what  construc- 
tion has  been  so  placed  is  a  question  of  fact  and. 
in  actions  at  law,  is  to  be  determined  by  a  Jury. 
Camp  V.  Wilson,  6  Va.  Law  Reg.  402. 
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Arbttratlon  and  Award*  —  A  ward  —  Setting  Aside— 
Misbehavior  of  A rbltrators.t— Although  the  sub- 
mission of  a  case  to  arbitration,  where  a  suit  Is 
depending  in  a  Court  of  Law.  does  not  come 
within  the  provisions  of  the  Statute  concerning 
Awards,  yet  the  Court.  (In  which  tbe  submission 
is  made  a  rule  of  Court)  has  a  general  superin- 
tendence over  tbe  award  made  by  virtue  of  such 
submission,  and  may  annul  It  for  misbehaviour  of 


•Arbitration  and  Award.— See  generally,  mono- 
graphic note  on  "Arbitration  and  Award"  appended 
to  Bassett  V.  Cunningbam.  9  Gratt  684. 

t3«oie  — Award— Setting  Aside  —  nisbehavlor  off 
Arbitrators.— A  court  of  equity  will  set  aside  an 
award  for  fraud,  collusion,   corruption   or  gross 


the  arbitrators,  apparant  mistakes  on  its  face. 
&c.  It  is  unnecessary  in  such  case  to  resort  to  a 
Court  of  Equity  to  annul  it 

SanM-5aine— Same— 5ame— What  Constitutes  —  Case 
at  Bar.— Two  arbitrators  meet  to  decide  the  case 
referred  to  them,  on  the  day  appointed,  and  con- 
tinue the  case  for  good  cause  shown  by  the 
Defendant  On  tbe  same  day  they  determine 
that  they  will  no  longer  act  as  arbitrators,  and 
give  notice  of  their  declension  to  the  parties.  But 
on  being  pressed  by  the  Plaintiff,  they  are  pre- 
vailed on  by  bim  to  act  again,  and  authorise  tbe 
Plaintiff  to  give  notice  to  the  Defendant  of  the 
time  and  place  for  arbitrating  It:  tbe  Defendant, 
on  the  day,  and  at  tbe  place,  protests  against 
their  power  to  act,  and  refuses  to  submit  bis  case, 
or  his  evidence  to  them.  The  arbitrators,  how- 
ever, proceed  to  make  up  an  award  on  the  Plain- 
tiff's ex  parte  evidence.  This  Is  such  misbehaviour 
as  should  annul  the  award. 

Appellate  Practlcet-Case  at  Bar— A  Defendant  files 
four  pleas,  one  general,  and  three  special.  The 
third  plea,  which  Is  tbe  second  special  plea.  Is 
bad;  and  tbe  fourth  plea,  being  the  third  special 
plea.  Is  good.  The  Record  states  that  the  Plain- 
tiff objected  to  the  reception  of  tbe  third  spt^cial 
plea,  which  objection  was  over-ruled.  There  Is 
no  other  designation  of  the  plea  which  was  ob- 
jected to,  but  by  its  number.  The  Court  of  Appeals 
has  no  other  guide  than  the  Record,  and  as  tbe 
third  special  plea  was  good,  (although  the  second 
was  bad,)  they  must  say  that  tbe  objection  to  the 
third  special  plea  was  properly  over-ruled. 

Asaumpsit  in  the  County  Court  of  Rock- 
ingham by  Margaret  Graham,  Administra- 
trix of  John  Graham,  deceased,  against 
John  Pence  for  goods,  wares  and  merchan- 
dize, sold  and  delivered,  amounting  to 
941.  4  A%.  At  May  Term.  1819,  the  De- 
fendant pleaded  the  general  issue,  and  had 
leave  to  file  a  special  plea  within  sixty 
days.  At  the  August  Term  following,  by 
consent  of  the  parties,  all  matters  in  differ- 
ence between  them  in  this  suit  were  re- 
ferred to  Robert  Hinds  and  Samuel  Henry, 
whose  award,  or  the  award  of  their  umpire, 
to  be  made  the  Judgment  of  the  Court.  At 
February  Term,  1820,  an  award  was  re- 
turned by  the  arbitrators,  by  which  they 
awarded  $203  40  to  the  Plaintiff.  The  award 
was  set  aside  by  the  Court,  for  reasons  ap- 
pearing to  them,  and  by  consent 
530  *of  parties,  the  suit  was  referred 
back  to  the  same  arbitrators,  who  are 
to  meet  on  the  first  Friday  in  March  next. 
At  the  May  Term  following,  they  returned 
an  award  in  the  following  words:  '*In  pur- 
suance of  the  annexed  order,  we  met  on 
the  first  Friday  in  March,  at  the  house  of 
John  Morrison,  for  the  purpose  of  deciding 
the  case  referrc'd  to  us  by  the  said  order, 
both  parties  being  present.  John  Pence 
produced  an  affidavit,  by  which  it  appeared 
that  he  was  not  prepared  to  go  on  to  a  de- 
cision of  the  case,  in  consequence  of  tbe 
absence  of  a  material  witness,  it  became 
therefore  improper  to  proceed  in  the  case 
on  that  day.  We  afterwards  concluded  we 
would  have  nothing  to  do  with  the  business, 
but  on  the  11th  March,  1820,  a  notice  was 
given  to  the  said  Pence,  that  on  the  24th  day 
of  March,  we  would  meet  at  the  counting- 
room  of  Samuel  Henry,  for  the  purpose  of 
deciding  the  case  referred  to  us  as  afore- 
said, and  upon  the  said  24th  March,  agree- 
ably to  the  said  notice,  we  did  meet  at  the 


misconduct  In  the  arbitrators.  Fluharty  v.  Beatty. 
S2  W.  Va.  706.  citing  the  principal  case  to  sustain 
tbe  statement. 

See  principal  case  also  cited  with  approval  In 
May  V.  Yancey,  4  Leigh  8«8:  Jenkins  v.  Llston.  18 
Oratt.  589. 

tAppellate  Practice.— See  monographic  note  on 
**Appeal  and  Error"  appended  to  Hill  v.  Salem,  etc.. 
Turnpike  Company.  I  Rob.  268. 
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counting-room  of  Samuel  Henry,  both  par- 
ties being  present;  we  proceeded  to  exam- 
ine the  matters  submitted  to  us,  and  after 
considering  the  same,  we  do  adjudge  and 
order,  that  the  Defendant  do  pay  unto  the 
Plaintiffs  the  sum  of  $174  75,  with  interest 
thereon  from  the  17th  December,  1808,  with 
the  costs  attached  to  the  same.  Given  un- 
der our  hands  and  seals  this  24th  March, 
1820. 

•*Saml.  Henry,     (Seal.) 
'*  Robert  Hen  is,    (Seal.)" 

The  Court,  on  motion  of  the  Defendant 
for  reasons  appearing  to  them,  and  for  the 
testimony  of  Samuel  Henry,  one  of  the  ar- 
bitrators, set  aside  the  award ;  and  on  the 
further  motion  of  the  Defendant,  the  Court 
set  aside  the  order  of  reference,  to  which 
order  the  Plaintiffs  objected,  and  the  cause 
was  continued.  The  affidavit  of  Henry  is 
to  the  following  effect:  that  on  the  1st 
March,  the  parties  met,  and  the  case  was 
continued;  that  the  arbitrators  decided,  on 
the  tame  day,  that  they  would  not  arbitrate 
the  suit  at  all,  and  would  have  nothing 
mo*'e  to  do  with  it;  that  in  pursuance 
531  *of  said  determination,  the  arbitra- 
tors drew  up  a  paper  to  that  effect, 
signed  it,  and  communicated  its  contents 
to  the  parties:  that  thereafter,  the  said 
Henry  having  been  pressed  by  the  Plain- 
tiff to  alter  that  determination,  and  mak- 
ing another  effort  to  decide  the  said  cause, 
he  authorised  the  Plaintiff  for  himself, 
(but  whether  the  other  arbitrator  was  con- 
sulted, he  knew  not,)  to  give  the  notice  re- 
ferred to  in  the  award :  that  they  did  meet 
at  the  time  and  place  appointed,  but  Pence 
declined  going  into  the  question,  not  con- 
sidering himself  bound  to  submit  to  their 
decision,  as  they  had  at  their  first  meeting 
determined  to  have  nothing  to  do  with  the 
case:  that  he  left  them,  and  they  proceeded 
on  the  Plaintiff's  evidence,  without  hear- 
ing any  from  the  Defendant,  and  made  up 
the  award  as  returned:  that  at  the  first 
meeting.  Pence  produced  his  account, 
amounting  to  more  than  the  Plaintiff's, 
and  stated  at  the  last  meeting,  that  one 
Wells,  who  decided  in  Harrisonburg,  could 
establish  a  part  of  his  set-offs,  but  he  did 
not  recollect  that  on  the  last  day  he  men- 
tioned the  name  of  a  witness  residing  in 
Hardy,  on  account  of  whose  absence,  the 
case  had  been  continued  at  the  first  meet- 
ing. 

At  the  same  Term,  the  Defendant  pleaded 
first,  non-assumpsit,  and  also  filed  three 
special  pleas,  the  first  of  which  was  a  plea 
of  set-off;  the  second,  the  Act  of  Limita- 
tions of  one  year,  in  bar  of  merchants'  ac- 
counts, and  tl  e  third,  the  General  Act  of 
Limitations.  The  record  further  states, 
that  at  the  August  term,  1820,  the  Plain- 
tiff objected  to  the  third  special  plea  filed 
at  the  May  term,  which  objection  was 
over-ruled,  and  then  the  Plaintiff  replied 
generally  to  the  said  special  pleas,  and  is- 
sue was  joined. 

At  the  October  Term,  the  cause  was  tried 
by  a  Jury.  Verdict  and  Judgment  for  the 
Defendant,  from  which  Judgment  the 
Plaintiff  appealed  to  the  Superior  Court  of 
Rockingham.  At  the  May  Term,  1821,  of 
that    Court,    the   Judgment    was   affirmed, 


and     the    Plaintiff    appealed    to  the  Court 
of  Appeals. 

532  *^ Johnson,  for  the  Appellant. 
Wickham,  for  the  Appellee. 

October  21.  JUDGE  CARR  delivered  his 
opinion. 

Tne  Plaintiffs  sued  the  Defendant  on  an 
account  for  goods,  wares  and  merchandize, 
&c.  Plea,  non-assumpsit.  By  consent, 
the  case  was  referred  to  arbitrators.  Tbej 
returned  an  award  in  favor  of  the  Plaintiffs, 
for  $203  40,  which  for  reasons  appearing  to 
the  Court,  was  set  aside,  and  by  consent, 
the  cause  was  again  referred  to  the  same 
arbitrators,  who  again  made  an  award  io 
favor  of  the  Plaintiffs  $174  75,  which,  on 
motion  of  the  Defendant's  Attorney,  was 
again  set  aside  by  the  Court,  and  on  bis 
further  motion,  the  order  of  reference  was 
set  aside,  to  which  order  the  Plaintiffs  ob- 
jected and  the  cause  was  ordered  to  be  con- 
tinued, and  leave  given  to  the  Defendant 
to  file  a  special  plea,  provided  it  was  filed 
during  the  Term ;  and  at  the  same  Term, 
the  Defendant  pleaded  tour  pleas:  let.  Mon- 
Assumpsit;  2d.  A  set-off;  3d.  The  Act  of 
Limitations  of  Merchants'  accounts;  4th. 
The  Act  of  Limitations  generally. 

At  the  next  Teim,  the  Plaintiffs  objected 
to  the  third  special  plea  of  the  Defendant, 
which  objection  being  over-ruled,  the 
Plaintiffs  replied  generally  to  the  special 
pleas,  and  issue  was  joined.  At  a  subse- 
quent Term,  a  Jury  was  sworn  generally, 
and  found  a  general  verdict  for  the  Defend- 
ant, and  Judgment,  for  which  the  appeal 
was  taken. 

Many  points  were  raised  in  the  argu- 
ment, but  the  case  seemed  to  be  considered 
as  resting  principally  on  two.  1..  The 
correctness  of  the  Court  in  setting  aside  the 
second  award,  and  the  order  of  reference. 
2.  Id  pver-ruling  the  Plaintiff's  objection 
to  the  third  special  plea. 

Reasons    for   setting   aside    awards,  are 

either  for  illegality   or  injustice,  apparent 

on  their  face,  or  for    misbehaviour  in    the 

arbitrators.     With  respect  to  the  first, 

533  Courts  deal  ^liberally  and  favourably 
with    awards,    but     they    are    mnch 

more  strict,  where  the  question  of  misbe- 
haviour is  raised.  On  the  question  of  mis- 
behaviour, I  consider  Courts  of  Law  (in 
awards  made,  as  here,  by  rule  of  Court.) 
to  have  the  same  power  as  Courts  of  Equity. 
On  first  looking  into  this  subject,  I  doubted 
with  respect  to  this  power.  In  Wills  v. 
Maccarmick,  2  Wils.  Rep.  148,  and  1st. 
Wm's.  Saund.  327,  note  (b.)  it  is  laid 
down,  that  at  Common  Law,  no  award, 
whether  the  submission  was  by  bond,  other 
writing,  or  by  parol,  could  be  set  aside  for 
misbehaviour  of  the  arbitrators,  in  any  ac- 
tion, either  upon  the  bond  of  submission, 
or  the  award  :  This  could  only  be  effected 
by  a  resort  to  Equity.  Prior  to  the  Statute 
of  9th  and  10th  Wm.  3,  ch.  15,  the  Courts 
had  permitted  parties  who  had  suits  de- 
pending, to  submit  them  to  arbitration, 
and  to  make  such  submission  a  rule  of 
Court,  and  the  award  when  made,  was  con- 
sidered a  part  of  the  rule;  and  though 
such  award  was  not  entered  as  the  Judg- 
ment of  the  Court,  the  refusal  of  a  party 
to  execute  it,  was  treated  as  a  contempt  of 
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tde  rule,  and  process  issued  against  him, 
to  show  cause  why  he  should  not  be  pun- 
ished for  such  contempt.  For  cause,  he 
might  show  any  thing  on  the  face  of  the 
award  which  vitiated  it,  or  he  might  go 
into  evidence  to  show  any  misbehaviour, 
partiality,  or  corruption  in  the  arbitrators; 
and  success  in  either  of  these  attempts, 
cleared  his  contempt.  This  was  a  strik- 
ing difference  between  submissions  by  rule 
of  Court,  and  otherwise.  The  utility  of 
these  references  by  rule  of  Court  being 
found,  the  before-mentioned  Statute  was 
enacted,  enabling  persons,  who  had  no 
existing  suit  in  Court,  to  agree  that  their 
aubmission  of  their  controversy  to  the 
awatd  or  umpirage  of  any  person  or  per- 
aons,  should  be  made  a  rule  of  Court,  and 
to  insert  such  agreement  in  the  submission, 
or  the  condition  of  the  bond  or  promise, 
whereby  they  oblige  themselves  to  submit 
to  the  award  or  umpirage,  which  being 
proved  in  Court  shall  be   entered  of  record, 

and  a  rule  shall  thereupon  be  made 
^34      by  the  Court,  that  the  parties  *shall 

submit  to,  and  be  concluded  by  the 
arbitration  or  umpirage,  which  shall  be 
made  concerning  them  by  the  arbitrators 
or  umpire,  pursuant  to  such  submission; 
and  the  party  disobeying  such  arbitration 
or  umpirage,  was  subject  to  process  of  con- 
tempt. Our  Statute  concerning  Awards,  is 
almost  a  literal  transcript  from  this.  The 
only  material  difference  between  them  is, 
that  under  our  Statute,  the  award,  when 
returned,  **may  be  entered  up  as  the  Judg- 
ment or  Decree  of  the  Court:"  by  the  Brit- 
ish Statute,  it  cannot.  It  has  been  decided 
in  England,  that  their  Act  intended  to 
put  cases,  not  depending  in  Court,  on  the 
same  footing  with  those  that  were;  and 
both  there  and  here,  the  Courts  have  con- 
strued the  Statute  to  extend  to  those  cases 
only,  which  were  submitted  by  bond  or 
other  writing,  where  there  was  no  suit  de- 
pending, not  to  cases  referred  by  rule  of 
Court  between  suitors.  The  case  before 
as  is  one  of  this  last  class,  and  therefore, 
not  governed  by  the  Statute.  If  it  had 
been  so  governed,  there  could  have  been 
no  doubt  about  the  Court's  having  the 
power  to  set  aside  the  award;  for,  the 
Statute  expressly  enables  them  to  do  so  '*for 
corruption,  or  other  undue  means,  or  where 
there  shall  have  been  evident  partiality,  or 
misbehaviour  in  the  arbitrators  or  umpires, 
or  any  of  them."  It  was  clear,  that  in 
cases  referred  (not  under  the  Statute)  by 
rule  of  Court,  the  Court  would  not  punish  a 
party  for  contempt,  if  he  could  show  any 
error  apparent  on  the  face  of  the  award,  or 
by  evidence,  could  establish  misbehaviour 
in  the  arbitrators;  but,  my  doubt  was, 
w'hether  the  Court  could  act  upon  the 
award,  and  annul  it.  This  doubt  has  been 
removed  by  further  examination.  As  the 
Statute  meant  to  place  the  parties  (who, 
having  no  suit  in  Court,  chose  to  submit 
their  controversies  to  arbitration,  and 
have  such  submission  made  a  rule  of 
Court,)  on  the  same  footing  with  those 
who,  having  suits  in  Court,  referred  them 
by  entry  on  the  Record,  the  fact  that  the 
Statute,  in  the  cases  governed  by  it,  gives 
the  Court  express  power  to  set  aside 
awards,    furnishes    prima    facie   evidence, 


535  that     the     Legislature     ^considered 
the    Courts    as   having    such    power 

in  cases  not  under  the  Statute.  The  very 
fact  too,  that  the  parties  have  given  the 
Court  a  superintendence  of  the  award, 
would  seem  to  vest  them  with  power  to  set 
it  aside;  and  such  I  find  the  decision,  and 
the  reasoning  in  Rogers  v.  Dallimore,  6 
Taunt.  Ill,  1  Com.  h.  Rep.  329.  In  that 
case,  the  order  was  made  by  rule  of  Court, 
in  a  case  depending.  The  award  was  re- 
turned, and  after  the  time,  given  by  the 
Statute  for  making  objections  to  the  award 
had  passed,  a  motion  was  made  to  set  aside 
the  award,  on  proof  that  the  arbitrator  had 
made  a  numerical  mistake,  which  he  was 
himself  anxious  to  correct,  having  put 
down  the  sum  awarded  at  411.  instead  of 
611.  The  motion  was  objected  to,  on  the 
ground  that  the  Court  had  no  power  to  set 
aside  the  award.  Gibbs,  Ch.  J.  who  de- 
livered the  opinion,  says,  **It  has  been 
urged  for  the  Defendant,  that  the  Court 
has  no  jurisdiction  to  set  aside  awards,  ex- 
cept under  the  Statute;  and  that  if  the 
Plaintiff  applies  under  the  Statute,  he  is 
out  of  time.  We  think  otherwise,  and  that 
the  rule  of  Court  which  gives  superintend- 
ence to  the  arbitrator,  gives  also  to  the 
Court  a  superintendence  over  the  award, 
and  that  the  Court  have  that  authority  in 
the  present  case." 

The  power  being  with  the  Court,  we 
must  enquire  whether  in  this  case  it  has 
been  correctly  exercised.  The  evidence  on 
which  the  Court  acted  has  not  been  brought 
before  us  in  a  regular  way,  so  as  to  give 
ns  a  distinct  view  of  the  whole  ground  they 
acted  on.  The  Record  states,  that  ^*on  the 
motion  of  the  Defendant,  and  reasons  ap- 
pearing to  the  Court,  and  from  the  testi- 
mony of  the  said  Henry,"  (one  of  the 
arbitrators,)  the  Court  set  aside  the  award, 
and  it  was  contended  strongly  that  as  we 
could  not  see  those  reasons  appearing  to 
the  Court,  which  are  exclusive  of  the  evi- 
dence of  Henry,  we  could  not  pass  upon 
their  act.  If  we  considered  it  in  this  way, 
I  do  not  think  the  Plaintiff  would  have 
any  right  to  complain  ;  for,  as  he  objected 
to  the  opinion  of    the    Court,    it  was 

536  his    business  *to  biing   the  point  be- 
fore us  in  such  a  shape,  as    to    show 

that  we  have  the  whole  evidence  on  which 
the  Court  below  proceeded.  I  will,  how- 
ever, examine  the  evidence  of  Henry,  and 
taking  it  as  the  whole,  consider  whether 
the  Court  did  right  in  settiqg  aside  the 
award.  The  facts  are  these :  The  arbitra- 
tors met  on  the  day  appointed.  Pence  pro- 
duced an  affidavit  of  the  absence  of  a 
material  witness,  which  rendered  it  im- 
proper, in  the  opinion  of  the  arbitrators, 
to  proceed :  they,  therefore,  gave  a  contin- 
uance, but  to  what,  or  whether  to  any  day, 
does  not  appear.  On  the  same  day  of  their 
first  meeting,  the  arbitrators  decided  that 
they  would  not  arbitrate  the  case  at  all, 
and  would  have  nothing  more  to  do  with 
it,  and  drew  up  and  signed  a  paper  declar- 
ing their  decision,  the  contents  of  which 
they  communicated  to  the  parties.  After- 
wards Henry,  (one  of  the  arbitrators,)  be- 
ing pressed  by  the  Plaintiff  to  make 
another  effort  to  decide  the  case,  authorised 
the  Plaintiff  (for  himself,  but  whether  the 


787 


6  RAND. 


Virginia  Rkpohts,  Annotatbd. 


637-689 


other  arbitrator  was  consulted  he  does  not 
know«)  to  f?ive  the  notice  to  the  Defendant, 
which  is  annexed  to  the  award.  On  the 
day  stated  in  the  notice,  the  arbitrators  and 
parties  met,  when  Pence  said,  that  after 
their  decision  to  have  nothinc:  to  do  with  the 
case,  he  did  not  consider  himself  bound  to 
submit  it  further  to  them ;  that  he  relied 
on  that  decision,  which  he  called  on  them 
to  return  to  Court,  and  left  them,  sajing^ 
that  they  had  no  power  to  proceed.  After 
he  left  them,  they  took  up  the  case,  and 
made  their  award  on  the  evidence  of  the 
Plaintiff  alone.  The  account  produced  by 
Pence,  at  their  first  meeting,  exceeded  that 
of  the  Plaintiff,  and  he  said  at  the  second 
meeting;:,  that  he  had  a  witness  residing  in 
Harrisonburg,  (where  the  award  was 
made,)  who  could  establish  part  of  his  set- 
off, but  no  witness  for  him  was  examined. 
Such  are  the  facts. 

In  Burton  v.  Knight,  2  Vern.  514,  it  was 
decided,  that  if  arbitrators  hold  private 
meetings  with  one  of  the  parties,  and  ad- 
mit him  to  be  heard,  to  induce  an  altera- 
tion   of    their   award,  this    is    such    gross 

partiality,  as  to  induce  a  Court  of 
537      *Equity    to  set  aside  the  award.     In 

Harris  v.  Mitchell,  2  Vern.  485,  two 
arbitrators  were  named,  with  power  to 
choose  an  umpire,  if  they  could  noc  agree. 
They  disagreed,,  and  not  being  able  to  agree 
on  an  umpire,  threw  up  cross  and  pile  for 
choice.  The  umpire  so  appointed,  made 
an  award,  which  was  set  aside  for  the  con- 
duct of  the  arbitrators  in  appointing  him. 
So,  where  the  arbitrators  promised  to  hear 
witnesses,  but  afterwards  made  their 
award  without  hearing  them,  the  award  was 
set  aside.  2  Vern.  251.  In  Smith  v.  Cory- 
ton,  the  arbitrator  promised  not  to  make 
his  award  until  Smith,  who  was  not  well, 
should  come  abroad.  Lord  Nottingham 
inclined  for  that  reason  to  set  it  aside,  but 
the  matter  was  compromised.  Ibid.  In 
Atkinson  v.  Abraham,  1  Bos.  &,  Pul.  175, 
motion  for  rule  to  show  cause  why  an 
award  should  not  be  set  aside,  on  this 
ground,  that  after  the  evidence  was  closed 
on  both  sides,  and  the  Plaintiff's  Attorney 
gone,  one  of  the  Defendant's  witnesses 
was  re-examined,  and  gave  a  testimony 
different  from  that  which  he  had  given  be- 
fore and  by  which  the  arbitrator  confessed 
that  his  judgment  was  influenced :  Rule 
denied,  but  Eyre,  Ch.  J.  said,  that  if  it 
had  appeared  there  was  any  surprise  in  it, 
that  the  second  examination  had  been 
brought  about  through  the  management  of 
the  Defendant's  Attorney,  that  might  be  a 
good  objection.  In  Walker  v.  Frobisher,  6 
Vcs.  70,  the  arbitrator  gave  notice  to  the 
parties  that  he  should  hear  no  more  evi- 
dence: afterwards  three  persons  came  in, 
and  the  arbitrator  examined  them.  On  a 
Bill  to  set  aside  the  award  for  this  reason, 
Lord  Eldon  said,  *^I  am  well  assured  that 
the  arbitrator  is  a  most  respectable  man, 
but  he  has  been  surprised  into  a  conduct, 
which  upon  general  principles  must  be 
fatal  to  the  award.  He  had  examined 
different  witnesses,  at  different  times,  in 
the  presence  of  the  parties.  He  recom- 
mended to  them  not  to  produce  any  more 
witnesses.  To  that  recommendation  they 
accede;  and    in  effect  say,  **upon  the  view 


of    what    is    disclosed    to   yon,   do  what  is 
right    between    us."     After    this  he 

538  hears  *three   other    persons,  and   he 
admits    he  took  minutes  of  what  was 

said.  It  did  not  pass  as  mere  conversation. 
It  does  not  appear,  that  he  afterwards  held 
any  communication  with  the  other  party; 
or  disclosed  what  passed  to  him :  but  the 
arbitrator  swears,  it  had  no  effect  on  his 
award.  I  believe  him.  He  is  a  most  re- 
spectable man.  But  I  cannot,  from  respect 
to  any  man,  do  that  which  I  cannot  recon- 
cile to  general  principles.  A  Judge  mnst 
not  take  upon  himself  to  say,  whether  evi- 
dence improperly  admitted,  had  or  had  not 
an  effect  on  his  mind.  The  award  maj 
have  done  perfect  justice;  but  upon  gen- 
eral principles,  it  cannot  be  supported." 
See  also,  Chicot  v.  Lequesne,  2  Ves.  sen. 
316,  the  strong  remarks  of  Lord  Hardwicke 
on  this  subject. 

These  are  some  of  the  cases  on  the  sub- 
ject. They  show  that  strict  impartialitj 
must  be  observed,  and  that  even  where  the 
Court  thinks  the  arbitrators  have  been  free 
from  intentional  wrong,  they  sometimes 
set  aside  their  award,  because  their  con- 
duct has  been  such  as,  on  general  princi- 
ples, cannot  be  supported.  In  the  case 
before  us  it  was  strongly  contended,  that 
the  arbitrators  having  declined  to  act  upon 
the  case,  and  executed  a  writing  express- 
ing that  determination,  which  they  com- 
municated to  the  parties,  had  therebj 
divested  themselves  of  the  character  and 
authority  of  arbitrators,  and  that  the  par- 
ties having  assented  to  this,  the  arbitra- 
tors could  not  afterwards  act  without  a 
re-appointment.  I  am  by  no  means  pre- 
pared to  say,  that  there  is  nothing  in  this 
point,  though  I  shall  pass  it  over  withont 
further  notice.  The  aspect  of  the  case 
which  strikes  me  as  strongest  against  the 
award,  is  the  appearance  of  partialitj 
which  is  exhibited.  After  declining  to 
act,  and  informing  both  parties  of  it.  the 
Plaintiff  goes  to  one  of  the  arbitrators, 
has  a  private  conversation  with  him, 
presses  him  to  change  his  decision,  and  bj 
what  arguments,  or  means,  we  know  not, 
prevails  on  him  to  agree  to  act.  How  the 
other  arbitrator  was  proceeded  with,  we  do 
not  know.  Now  this  was  not  the  fair,  and 
open  course.  As  both  parties  had  been  ap- 
prised of  the  refusal  to  act,  and  had  re- 
ceived the  resignation  of  the  arbitra- 

539  tors,  both  ought  to  *have  been  heard 
before    they    determined     to    change 

their  course.  The  Plaintiff,  if  he  wished 
to  urge  the  parties  to  hear  the  canse 
ought  to  have  given  the  Defendant  an  op- 
portunity of  attending,  and  objecting,  if 
he  thought  proper.  Indeed,  after  a  man  is 
chosen  arbitrator,  he  ought  not  to  have  a 
word  of  private,  and  ex  parte  conversation 
on  the  subject,  with  either  of  the  parties: 
it  casts  suspicion  on  him,  and  as  Lord 
Eldon  observes,  a  Judge  cannot  take  upon 
himself  to  say  that  such  a  conversation 
had  no  influence  on  his  mind.  Were  not 
the  circumstances  well  calculated  to  awaken 
suspicion  of  foul  play  in  the  Defendant's 
mind?  He  is  told  by  the  arbitrators  that 
they  will  have  nothing  further  to  do  with 
the  case.  After  this,  he  iindsthat  withont 
any  communication  with  him,  by   the  per- 
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suasions  of  his  opponent,  they  have  changed 
their  determination.  He  receives  a  notice 
to  meet,  drawn,  as  we  must  conclude  by 
the  Plaintiff,  in  the  name  of  the  arbitra- 
tors; for,  we  are  told  that  Henry,  author- 
ised him  to  give  a  notice  of  the  time  and 
place.  Can  we  feel  surprised,  that  under 
these  circumstances,  he  felt  himself  unsafe 
in  their  hands,  and  refused  to  submit  his 
case,  protesting  against  their  power  to  act 
farther?  And  ought  they,  when  they 
found  that  their  power  was  denied,  and 
that  the  case  would  not  be  submitted  to 
them,  to  have  gone  on,  and  made  their 
award?  And  that  wholly  on  ex  parte  evi- 
dence, when  they  saw  set-offs  exhibited, 
exceeding  the  claim  of  the  Plaintiff,  and 
knew  that  the  Defendant  had  witnesses  to 
be  examined?  It  seems  to  me.  that  in  such 
a  situation  of  things,  the  straight  and  fair 
course  was,  to  have  reported  the  facts  to 
the  Court,  and  let  it  decide  whether  their 
power  continued,  and  whether  in  the  ex- 
isting state  of  feelings  of  one  party  at 
least,  it  was  most  likely  to  produce  a  just 
result,  to  send  the  case  back  to  them;  and 
it  really  seems  strange,  that  they  who, 
(before  any  objection  was  made  to  their 
proceeding,)  had  resolved  to  have  nothing 
to  do  with  the  matter,  should  have  been  so 
changed  by  the  representations  of  one 
party,  as  to  persist  to  try  the  cause  in 
«pite  of  the  oppositions  of  the  other.  I 
would  by  no  means  be  understood 
^0  •to  charge  the  arbitrators  with  actual 
partiality,  but  I  do  think  that  this 
conduct  was  such,  as  on  general  principles, 
furnishes  a  justification  of  the  Court  in 
setting  aside  their  award.  I  think  the 
Court  did  right  too,  in  setting  aside  the 
order  of  reference.  It  was  a  matter  per- 
fectly within  their  power,  (it  seems  to 
me,)  and  under  the  circumstances,  sound 
discretion  dictated  it,  for  nothing  satis- 
-factory  could  be  expected  after  wnat  had 
happened. 

With  respect  to  the  power  of  a  party  to 
revoke  the  authority  of  the  arbitrators  at 
anv  time  before  the  award  made,  that 
question  is  not  meant  to  be  touched  by  this 
opinion.  The  last  objection  is,  with  re- 
spect to  the  conduct  of  the  Court  in  admit- 
ting the  third  special  plea.  It  is  admitted 
that  there  would  have  been  no  error  in  re- 
ceiving an  informal  plea,  to  which  the 
Plaintiff  made  no  objection,  because  the 
Plaintiff  might  either  demur,  or  take  issue. 
If  he  did  the  latter,  a  general  verdict,  (as 
there  was  here,)  would  cure'  the  informal- 
ity. But  the  Plaintiff  here,  did  object. 
The  question  seems  to  be,  to  which  plea? 
The  Record  says,  the  third  special  plea. 
There  were  four  pleas ;  one  general,  three 
special.  The  Counsel  for  the  Plaintiff, 
contends  that  the  objection  was  to  the  plea 
of  non-assumpsit  within  one  year,  because 
this  is  the  third  plea,  and  evidently  a  bad 
plea,  while  the  plea  of  non-assumpsit 
within  five  years,  is  the  fourth  plea,  and 
is  well  pleaded.  But,  the  plea  of  non-as- 
sumpsit within  one  year,  though  the  third 
plea,  is,  not  the  third  special  plea,  but  the 
second  only.  The  third  special  plea  is 
non-assumpsit  within  five  years,  and  this, 
though  well  pleaded,  is  the  plea  which  the 
l^ecord  says  was  objected  to.     There   is  no 


other  description  of  the  plea  in  the  objec- 
tion, than  the  number,  and  that  certainly 
leads  us  to  the  last  plea.  I  cannot  there- 
fore say,  that  the  Court  erred  in  overruling 
the  objection,  and  upon  the  whole,  think 
the  Judgment  must  be  aSSrmed. 

All  the  other  Judges  concurred,  and    the 
Judgment  was  affirmed.* 
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October,  1828. 

Detlnuet— Evidence. -Id  an  action  of  Detinue  for  a 
slave,  between  the  child,  who  is  sole  distributee 
of  an  intestate  father,  and  a  purchaser  from  the 
widow's  second  husband,  an  order  of  Court  ap- 
pointing Commissioners  to  assifirn  the  widow  her 
dower,  altbouffh  made  ex  parte,  and  on  motion, 
without  regular  proceedlnsrs  in  Chancery,  and 
the  report  of  the  Commissioners,  are  proper  evi- 
dence, to  show  the  slave  was  allotted  to  the  widow 
for  life  only:  especially,  where  the  widow  and  her 
second  husband  were  present,  and  consenting:  to 
the  allotment 

Evidence— Answer  In  Equity. $- The  Answer  of  a  De- 
fendant in  Equity,  is  competent  evidence  against 
the  same  Defendant,  in  a  suit  at  Law  against  him. 
although  the  Plaintiff  at  Law  was  not  a  party  to 
the  suit  in  Equity. 

Same— DecUrstion*  of  Vendor— The  declarations  of  a 
vendor  of  a  slave,  made  after  the  sale,  are  good 
evidence  against  the  vendee.  If  they  accord  with 
the  acknowledgments  of  the  vendee  himself,  pre- 
viously made. 

Dower— Ctee  et  Bar— If  a  widow,  who  is  also  Admin- 
istratrix of  an  estate,  appropriates  the  profits  to 
the  purchase  of  slaves,  or  other  personal  prop- 
erty, and  afterwards  she  and  her  second  husband 
agree  to  consider  the  property  so  purchased  as 
part  of  the  intestate's  estate,  (in  lieu  of  account- 
ing for  the  estate.)  and  to  take  the  property  so 
purchased  as  part  of  her  dower,  or  distributable 
share  for  life,  such  arrangement  is  binding  on 
them,  and  on  purchasers  from  them,  so  as  to  vest 
the  title,  after  the  death  of  the  widow,  in  the  dis- 
tributee of  the  first  husband,  in  like  manner  as  if 
that  particular  property  had  belonged  to  the  in- 
testate in  his  life-time. 

Parol  0lft-3lave-Valldlty.$-A  parol  gift  of  a  slave 
by  a  father  to  an  infant  child  living  with  him,  by 
a  declaration  that  the  gift  is  made,  without  de- 
livery of  possession,  is  not  good  against  a  subse- 
quent purchaser  of  that  slave,  although  such 
purchaser  knew  at  the  time  of  his  purchase,  that 
the  father  had  so  made  the  gift 

Instruction— Erroneons— Question  Did  Not  Arise  In 
Cause— Effect.,)— If  an  erroneous  instruction  be 
given  to  a  Jury  by  a  Court  and  it  appears,  by 
other  Bills  of  Exceptions,  that  the  question,  on 
which  that  erroneous  instruction  was  given,  did 
not  arise  in  the  cause,  the  Judgment  will  be 
affirmed,  notwithstanding  the  erroneous  instruc- 
tion. 

Detinue  in  the  Superior  Court  of  Law 
for  Campbell  County,  brought  by  Powhatan 
Jones,  Plaintiff,  against  Benjamin  Hunter, 
Defendant,  to   recover   a  negro  man  slave, 


MVDGE  Qrebn.  absent. 

tDetlnue.— See  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin.  8  Gratt  578. 

See  principal  case  cited  in  Tabb  v.  Cabell,  17 
Gratt  170. 

^Evidence- Answer  In  Equity.— There  is  a  volume 
of  law  to  show  that  pl«*adings  in  another  cause  may 
be  used  for  evidentiary  or  collateral  purposes  where 
only  one  party  to  the  case  on  trial  was  a  party  to 
the  former  one.  An  answer  in  chancery  may  be 
used  as  evidence  of  an  admission  of  a  fact  or  facts. 
Wilson  V.  Phoenix  Powder  Mfg.  Co..  40  W.  Va.  418. 
21  S.  B.  Rep.  I0:l7.  citing  the  principal  case;  Tabb 
V.  Cabell.  17  Gratt  160:  1  Greenl.  Ev.  §  627a:  1  Whart 
Ev.  a  836.  838.  as  Its  authority. 

§aiftsof  Personally.- In  Virginia  for  more  than  a 
hundred  years,  there  have  been  statutes  prescrib- 
ing what  is  necessary  to  make  a  valid  gift  of  slaves. 
Dickeschied  v.  Bank.  28  W.  Va.  367.  citing  the  prin- 
cipal case:  Durham  v.  Dunkly.  6  Rand.  185:  Pat- 
terson V.  Franklin.  7  Leigh  590:  Shirley  v.  Long,  6 
Rand.  785:  Brown  v.  Handley.  7  Leigh  119:  Barker 
v.  Barker,  2  Gratt  844  See  principal  case  also  cited 
in  Thomas  v.  Lewis.  8U  Va  82.  15  S.  E.  Rep.  389. 

1  Instructions  —  Erroneous— Effect.  —  In  Koiner  v. 
Rankin,  n  Gratt  429.  it  is  said:  "That  an  instruc- 
tion presents  merely  an  abstract  proposition,  is 
certainly  a  very  sufficient  reason  why  a  court  may 
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named  Ford.  On  the  trial,  on  the  general 
issue,  the  Defendant  filed  three  several  Bills 
of  Exceptions  to  tne  opinions  of  the  Court. 
The  first  Bill  of  Exceptions  sets  forth, 
that  the  Plaintifif,  who  claimed  the  slave 
as  one  of  those  assigned  as  a  part  of  the 
dower  of  his  mother  in  his  father's  slaves, 
introduced  in  support  of  his  action  a  paper 
in  the  following  words:  ^'Campbell  October 
Court,     1805.      Ordered,      that    John 

542  *Reid,  Dennis  Kellj,  Thomas    Jones 
and  John  Strange,    or    any  three    of 

them,  lay  off  and  allot  to  Judith  Rosser, 
formerly  Judith  Jones,  a  widow  of  Thomas 
Jones,  deceased,  her  thirds  of  the  land  and 

Personal    estate    belonging  to  the  estate  of 
'homas  Jones,  deceased. 

Teste,  Ro:  Alexander,  C.  C.  C." 
To  which  order  is  appended  a  report  by 
all  of  the  Commissioners,  bearing  date  16th 
October,  1805,  that  they  had,  agreeably  to 
the  order,  laid  off  and  allotted  to  the  said 
Judith  Rosser,  as  her  thirds,  6ve  negroes, 
and  sundry  other  personal  estate:  and  that 
no  land  was  contended  for.  The  names  of 
the  negroes  were,  Phill,  a  man.  Ford,  a 
boy,  Henry,  a  boy,  and  a  woman,  Dorcas, 
and  her  child,  Sam.  And  to  the  report 
was  also  appended  a  certificate  of  the 
Clerk  of  the  Court,  that  the  above  allotment 
was  exhibited  in  Court  December  9th,  1805, 
and  oi'dered  to  be  recorded.  To  the  intro- 
duction of  which  paper  the  Defendant  ob- 
jected, because  the  said  order  of  Court, 
and  the  proceedings  thereupon  had,  were 
without  any  suit  for  the  division  of  the  es- 
tate of  Thomas  Jones,  and  because  Pleas- 
ant Rosser,  the  second  husband  of  Mrs. 
Jones,  under  whom  the  Defendant  claims, 
was  no  party  to  the  proceedings;  but,  the 
Court  over-ruled  the  objection,  and  ad- 
mitted the  paper  as  evidence,  the  Plaintiff 
being  at  liberty  to  prove  by  other  evidence, 
that  the  said  Pleasant  Rosser  was  a  party 
in  procuring  the  order  of  Court,  and  con- 
senting to  the  division  at  the  time. 

The  Plaintiff  further  introduced  in  evi- 
dence an  Answer  of  the  Defendant.  Ben- 
jamin Hunter,  to  a  Bill  in  Equity, 
exhibited  by  one  John  Talbot,  agafnst  the 
said  Hunter,  and  Pleasant  Rosser,  Defend- 
ants; in  which  Answer,  the  Defendant 
says,  **That  the  Defendant,  Pleasant 
Rosser,  having  intermarried  with  the 
widow  of  Thomas  Jones,  acquired  in  her 
right  a  number  of  slaves,  and  amongst 
others,  the  slave  Ford :  that  he  has  been 
informed,  and  believes,  that  Ford  was 
allotted,  by  the  Commissioners  appointed 
to  divide  the  estate  of  Thomas  Jones, 

543  as    a    part  *of    Mrs.    Rosser's  dower 
slaves  in  the  estate  of  her    first    hus- 
band: that    some    time   in  the   year    1812, 


refuse  to  give  it:  but  if  given  and  it  state  the  law 
correctly.  I  am  not  aware  that  it  has  ever  been  held 
a  sufficient  cause  for  reversing  the  judgment  And 
though  erroneous,  it  would,  as  it  seems,  not  be 
deemed  sufficient  to  reverse.  Hunter  v.  Jones.  6  Rand. 
641."  And  in  Sheppard  v.  Insurance  Company,  21 
W.  Va.  894.  the  principal  case  is  cited  to  sustain  the 

f»roi>08ltIon  that,  though  an  instruction  be  abstract, 
f  it  be  not  calculated  to  mislead,  the  case  wtU  not 
b^  reversed  on  that  account 

To  the  same  efifect  the  principal  case  is  cited  in 
Kincheloe  v.  Tracewells.  II  Gratt  609:  Newberry  v. 
Williams,  89  Va.  802,  15  S.  E.  Rep.  8«5:  foot-note  to 
Colvin  V.  Minefee.  II  Gratt  87.  See  further,  mono- 
graphic note  on  "Instructions"  appended  to  Womack 
V.  Circle.  29  Gratt  192. 


Pleasant  Rosser  proffered  to  sell  Ford  to 
the  Defendant  telling  him  that  he  conld 
readily  procure  from  Powhatan  Jones  the 
only  child  of  his  wife  by  her  first  husband, 
a  release  of  any  right  or  title  which  he 
might  have  at  his  mother's  death ;  and  the 
Defendant,  having  a  short  time  before, 
had  a  conversation  with  Powhatan  Jones, 
had  reason  to  believe  that  Rosser,  b?  re- 
leasing his  title  to  some  other  slaves 
claimed  by  said  Jones,  would  have  it  in  his 
power  to  procure  a  release  from  Jones  to 
Ford,  and  consented  to  become  the  par- 
chaser  of  Ford,  provided  his  title  was  se- 
cured: Rosser  thereupon  proposed  to 
execute  a  Deed  of  Trust  upon  Daniel,  to 
secure  the  title  of  Ford ;  which  being  sat- 
isfactory, the  Defendant  became  the  pur- 
chaser of  Ford  at  his  full  value:  that 
Pleasant  Rosser  has  altogether  failed  to 
procure  a  release  from  Powhatan  Jones,  of 
Ford,  and  the  Defendant,  without  knowing 
the  situation  of  his  title  to  Ford,  yet  as 
Powhatan  Jones  claims  title  to  him  at  the 
death  of  his  mother,  and  as  the  Defendant 
has  been  informed,  and  believes  that  be 
was  allotted,  by  Commissioners  appointed 
to  divide  the  estate  of  Thomas  Jones,  de- 
ceased, to  Mrs.  Rosser  for  life  only,  be 
conceives  himself  well  entitled  to  claim 
the  benefit,  as  he  does  claim  the  benefit,  of 
the  provisions  of  the  Deed  of  Trnst,  Ac." 
The  whole  Record,  of  which  this  Answer 
formed  a  part,  was  exhibited  in  Court. 
The  Defendant  objected  to  its  going  in  evi- 
dence, because  the  Plaintiff  in  this  action 
was  not  a  party  in  that  suit  in  Chancery; 
but,  the  Court  over-ruled  the  objection,  and 
admitted  the  answer  to  l>e  read  to  the  Jury, 
for  the  purpose  of  proving  the  declarations 
of  the  Defendant  in  regard  to  his  knowledg^e 
of  the  title  to  the  slave  in  controversy,  at 
the  time  of  his  purchase. 

The  Plaintiff  further  introduced  a  wit- 
ness for  the  purpose  of  proving  the  decla- 
rations of    Pleasant    Rosser,  under   wbom 

the  Defendant  claims  title  to  the  slave 
544      in  controversy.    *To  such  declaratioss 

after  said  Rosser  had  sold  the  slave, 
the  Defendant  objected.  But  the  Coort 
over-ruled  the  objection,  and  allowed  the 
Plaintiff  to  prove  any  declarations  of  tbe 
said  Rosser,  respecting  the  division  of 
the  estate  of  Thomas  Jones,  and  whick 
were  calculated  to  show  how,  and  upon 
what  consideration,  it  happened  that  tbe 
negro  slave  in  question  was  held,  and  re- 
garded by  hitn  and  his  wife,  who  was  tbe 
widow  and  Administratrix  of  said  Thomas 
Jones,  deceased,  as  part  of  the  said  Jones's 
estate,  though  purchased  by  the  Adminis- 
tratrix after  the  said  Joneses  death  ;  or  any 
declarations  which  admitted  that  said  slave 
was  purchased  for  the  estate,  and  was  paid 
for  with  the  money  of  the  estate;  and  also 
any  declarations  which  went  to  ac  ac- 
knowledgment that  said  Rosser  was  pres- 
ent at  the  time  of  the  allotment  of  dower, 
and  privy  to  the  division  which  is  set  forth 
in  the  first  part  of  this  exception;  no  mat- 
ter at  what  time  these  declarations  were 
made.  To  these  several  opinions,  the  De- 
fendant excepted. 

The  second  Bill  of  Exceptions  states* 
that  the  Defendant's  Counsel,  in  the  course 
of    his    argument,  laid  it  down  to  be  law. 
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that  a  parol  gift  of    a    alave,  was  void    as 
to    creditors,    and    subsequent    purchasers 
for  a  valuable  consideration,    unless   such 
gift   come    to   the   possession,  and  remain 
with    the   donee,  and    not  with  the  donor ; 
whereupon    the  Court  stopped  the  Counsel, 
and  said  that  was  not    the    law   in  case  of 
infants,  and    instructed    the   Jury    that    a 
parol  gift  of  a  slave  by  a   parent   to  an  in- 
fant child  living  with  him,  was  good  with- 
out any  delivery  of  possession    other   than 
the   declaration    that   the    gift    was    then 
made,  even  against  a  subsequent  purchaser 
for   a    valuable   consideration,  from    such 
parent,  if  the  purchaser,  at  the  time  of  the 
purchase,  knew  that  such   slave   had    been 
so  given  to  the  infant,  although  the  parent 
should  retain  the  possession  of  such  slave, 
from    the    time   of   the  gift  until  the  sale. 
To  this  opinion  the  Defendant  excepted. 
The  third  Bill  of  Exceptions  states,  that 
it  having  appeared  in  evidence    that 
545      the  slave    in  question  never  did  •be- 
long to  the   Plaintifif's  father,  in  his 
life-time,  but  was  bought  by  the  Plaintiflf's 
mother,  while  a  widow,  who    had  taken    a 
Bill  of  Sale  for  him  and    others,  which    is 
set  out:  (the  Bill  of   Sale   is   executed    by 
lessee  Jones   to    Judith    Jones,  dated  14th 
February,  1798,  and  conveys  five  negroes, 
of  whom  Ford  is  one,  for  the  consideration 
of  2001. ) :  the  Plaintiff   then   offered    proof 
to   show    that    the    purchase   made  by  his 
mother,  ^as  paid  for  with  the   money   de- 
rived from  his  father's  estate,  and  paid  by 
his,    the    Plaintiff's    Guardian,    after    the 
division  of  the  estate ;  and  that  at  the  time 
when    the    division    was    made,     and     his 
mother's  dower  of  the  estate  of  his   father 
was   allotted    to    her,    she   and  her  second 
husband,    P.    Rosser,  were    present,     and 
rendered  up  the  slaves  which  had   been    so 
purchased,  as  part  of  the  estate  of   her  de- 
ceased husband,  and  made  no  other  account 
of  the  profits  of  the  estate,  from  the  death 
of  her  husband  until  the  said  division ;  and 
that    the    Plaintiff's  Guardian  being  pres- 
ent,   agreed  to  accept,  and  did  accept,  the 
slaves   as   part  of   the  Plaintiff's  father's 
estate,    instead  of    any    other    account   of 
profits,    and    so    placed    them    before    the 
Commissioners,  with    the    consent    of   the 
said  Rosser  and  wife,  and  to  be  counted  as 
part  of  said  estate,  of  which  dower  was  to 
be  allotted :  whereupon    the    Plaintiff  con- 
tended   that,    by   consent   of   both  parties 
concerned,    the   said    slaves    became,    the 
slaves  of  his  father's  esUte,  and    that    the 
one  in  question    being    part    of    those    sk- 
signed  as  dower  slaves   became   after   his 
mother's  death,  the  property  of  the  Plain- 
tiff, this    suit  being    instituted    since  her 
death.     The    Counsel    for    the    Defendant 
contended,  that  if  the  slave  never  belonged 
to  the  Plaintiff's  father,  but  was  purchased 
by    the    mother,    after  her  widowhood,  the 
slave  never  could  become   the  estate  of  the 
father,  so  as  to  be  the  subject  of  dower  to 
the  mother.     But  the  Court  instructed    the 
Jury,  that   by  consent  of  the  parties  inter- 
ested, a  slave  thus  circumstanced  might  be 
substituted,  and  pi^ss  as  part  of  the    dower 
slaves  of  a  widow:  and  if  the  Jury   should 
be    of   opinion,    from    the  evidence  before 
them,  that  such  consent  was  made  by 
546      *the  parties   interested    at    the  time, 
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and    acted    upon    accordingly,    the   slaves 
must   pass  to   the   Plaintiff,  in    like  man- 
ner  as   if   he    had    been    the    property    of 
his  father  in  his  life-time.     To  this  opinion 
the    Defendant      excepted.       Verdict    and 
Judgment  were   thereupon  rendered  for  the 
Plaintiff,  and    the    Defendant  appealed   to 
this  Court. 
Johnson,  for  the  Appellant. 
Wyndham    Robertson,    for  the  Appellee. 
October  31.     JUDGE    COALTER    deliv- 
ered his  opinion.* 

Although  this  case  is  rendered  somewhat 
obscure,  from  the  manner  in  which  the 
points  arising  are  stated  in  the  various 
Bills  of  Exceptions,  it  seems  to  be  sub- 
stantially a  case  of  this  nature: 

Thomas  Jones  departed  this  life  intes- 
tate, leaving  a  widow  and  an  only  child, 
the  present  Plaintiff,  who  was  an  infant. 
The  widow  administered  on  the  estate, 
and  having  received  the  estate,  and  also 
derived  considerable  profit  therefrom,  she, 
with  Che  assent  of  the  Guardian  of  the 
child,  made  a  purchase  of  several  slaves, 
with  the  monies  of  the  estate,  and  amongst 
them,  the  slave  in  controversy.  The  widow 
afterwards  intermarried  with  Pleasant 
Rosser,  after  which,  an  order  of  Court  was 
made,  (on  whose  motion  is  not  stated  in 
the  Record,)  appointing  Commissioners  to 
assign  to  the  widow  her  share  of  the  real 
and  personal  estate.  Rosser  and  Wife, 
and  the  Guardian  of  the  infant,  attended 
at  the  division  made  by  the  Commissioners, 
whether  the  husband  and  wife  brought 
forward  the  slaves  so  purchased,  as  part  of 
the  estate  of  the  intestate,  and  made  no 
other  account  of  the  profits  of  the  estate, 
and  the  Guardian  of  the  infant  agreed  to 
accept  the  same  as  part  of  the  father's  es- 
tate, instead  of  any  other  account  of 
547  profits;  and  thus,  by  the  *assent  of 
all  parties,  they  were  treated  and  oi- 
vided  by  the  Commissioners  of  the  estate 
of  the  intestate.  Five  slaves  were  thus  al- 
lotted to  the  widow,  including  Ford,  the 
slave  in  controversy,  and  Dorcas  and  her 
son  Sam ;  which  Dorcas  was  probably  also 
one  of  the  slaves  so  purchased,  as  one  of 
that  name  is  in  the  Bill  of  Sale. 

The  division  thus  made,  was  returned  to 
Court  and  recorded.  After  this,  the  De- 
fendant purchased  the  slave  Ford  from 
Rosser.  The  manner  of  this  transaction  is 
detailed  in  an  Answer  of  the  Defendant  to 
a  Bill  in  Chancery,  exhibited  against  him 
and  others,  in  relation  to  a  slave  named  Dan- 
iel, by  one  Talbot,  in  which  he  states,  that 
Rosser,  having  intermarried  with  the  widow 
of  Thomas  Jones,  acquired,  in  her  right, 
a  number  of  slaves,  and  amongst  others, 
the  slave  Ford,  and  that  he  is  informed,  and 
believes,  that  Ford  was  allotted  by  Com- 
missioners appointed  to  divide  the  estate 
ot  Thomas  Jones,  as  part  of  Mrs.  Rosser's 
dower  slaves:  that  Rosser  proffered  to  sell 
Ford  to  him,  telling  him  he  could  procure 
from  the  Plaintiff  a  release  of  any  right 
he  might  have  at  his  mother's  death  ;  and 
that  having  had  a  communication  with  the 
Plaintiff  a  short  time  before,  from  which 
he  was  led  to  believe  that  such  release 
might  be  procured  on  certain  terms,  be  be- 
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came  the  purchaser,  on  Ro3ser's  PxecutinK 
a  Deed  of  Tiust  on  the  slave  Daniel,  to  se- 
cure the  title  of  Ford:  that  the  Defendant 
therefore  claims  the  benefit  of  the  Deed  of 
Trust  on  Daniel,  until  the  title  to  Ford  is 
perfected,  Rosser  having  failed  to  procure 
the  release,  and  the  Plaintiff  asserting  his 
title  to  Ford  after  the  death  ot  his  mother. 

Thus  it  seems  the  matter  rested,  till 
after  the  death  of  Mrs.  Rosser,  when  the 
Plaintiff  instituted  this  suit  for  the  recovery 
of  Ford. 

The  first  Bill  of  Exceptions  sets  out  the 
order  of  Court  appointing  Commissioners, 
and  their  report.  These  documents  were 
objected  to,  because  there  had  been  no  suit 
for  the  division  of  the  estate,  and  because 
Pleasant  Rosser  was  no  party  to  the  pro- 
ceedings; but,    the  Court    over-ruled 

548  *the  objections,  and  admitted  the 
paper  as  evidence,  the  Plaintiff  be- 
ing at  liberty  to  prove  by  other  evidence, 
that  Rosser  was  a  party  in  procuring  the 
order  of  Court,  and  present  at,  and  con- 
senting to,  the  division.  The  same  Bill  of 
Exceptions  sets  out  the  Answer  of  the 
Defendant  above  noticed,  which  was  offered 
by  the  Plaintiff,  and  objected  to  by  the  De- 
fendant, because  the  Plaintiff  in  this  suit 
was  no  party  to  that  suit;  which  fact,  to 
save  the  expense  of  copying  the  whole 
Record,  was  admitted.  This  objection  was 
over-ruled,  and  the  Answer  admitted  to  be 
read,  in  order  to  prove  the  declarations  of 
the  Defendant  in  regard  to  his  knowledge 
of  the  title  to  the  slave  at  the  time  of  his 
purchase. 

It  is  furthermore  set  out  in  this  Bill  of 
Exceptions,  that  the  Plaintiff  introduced  a 
witness  to  prove  the  declarations  of  Rosser, 
under  whom  the  Defendant  claims  title, 
but  the  Defendant  objected  to  any  evidence 
of  the  declarations  of  Rosser,  made  after 
he  had  sold  the  slave  in  question.  But  the 
Court  allowed  the  Plaintiff  to  prove  any 
declarations  of  Rosser,  respecting  the  di- 
vision of  the  estate  of  Thomas  Jones,  and 
which  were  calculated  to  show  how,  and 
upon  what  considerations  it  happened  that 
the  slave  in  question  was  held,  and  re- 
garded by  him  and  his  wife,  as  part  of  the 
estate  of  Jones,  though  purchased  by  the 
Administratrix,  after  the  death  of  said 
Jones,  or  any  declarations  which  admitted 
that  said  slave  was  purchased  for  the  es- 
tate, and  was  paid  for  with  the  money  of 
the  estate;  also,  any  declarations  which 
went  to  an  acknowledgment  that  said 
Rosser  was  present  at  the  time  of  the  allot- 
ment, set  out  in  the  documents  before  re- 
ferred to,  no  matter  at  what  time  these 
declarations  were  made. 

For  the  contents  of  the  second  Bill  of 
Exceptions,  see  the  statement  prefixed  to 
this  opinion. 

The  third  Bill  of  Exceptions  sets  out  the 

testimony    as    to  the  purchase  of  the  slave 

by  the    Widow    and    Administratrix,    with 

the  monies  of  the  estate  as  first  above  stated, 

and    the    instruction    of    the    Court, 

549  that    by    consent  ot    the  *parties  in- 
terested, a  slave  thus   circumstanced 

might  be  substituted,  and  pass  as  part  of 
the  dower  slaves  of  a  widow;  and  that  if 
the  Jury  should  be  of  opinion,  from  the 
evidence,  that    such  consent    was  made  by 


the  parties  at  the  time,  and  acted  on  ac- 
cordingly, the  slave  must  pass  to  the  Plain- 
tiff, in  like  manner  as  if  he  had  been  the 
property  of  the  Plaintiff's  father. 

The  Jury  being  satisfied  of  the  facts 
stated  in  this  last  Bill  of  Exceptions,  and 
being  no  doubt  also  satisfied  of  the  fact, 
that  the  Defendant  had  full  notice  of  the 
Plaintiff's  claim,  and  that  he  had  taken 
satisfactory  security  for  the  title  when  be 
made  the  purchase,  there  can  be  no  doubt 
where  the  justice  of  this  case  lies.  The 
only  question  is,  whether  any  thing  has 
been  decided  by  the  Court  which  shall  make 
it  necessary  to  reverse  the  Judgment. 

The  order  of  Court,  and  the  report  of  the 
Commissioners,  were  properly  admitted  as 
evidence,  especially  when  connected  with 
the  other  facts,  showing  the  assent,  and 
presence  of  all  parties  at  the  time  of  the 
allotment.  The  Answer  too,  was  properly 
admitted,  to  show  that  the  Pefendant  was 
informed  that  the  slave  in  dispute  had  been 
allotted,  and  that  the  Plaintiff  claimed  him 
after  the  death  of  his  mother. 

And  as  to  the  declarations  made  by 
Rosser,  after  the  sale  to  the  Defendant, 
that  such  allotment  had  been  made,  and 
that  the  slave  was  held  by  him  and  his 
wife  under  it,  as  stated  in  the  Bill  of  Ex- 
ceptions, however  that  matter  might  have 
been  but  for  the  disclosures  and  circum- 
stances stated  in  the  Answer  set  out  in  the 
first  Bill  of  Exceptions,  yet  as  these  decla- 
rations were  in  accordance  with  the  notice 
the  Defendant  admits  he  received  before 
his  purchase,  I  cannot  say  they  were  im- 
properly admitted  to  go  to  the  Jury.  They 
were  mere  repetitions  of  what  the  vendor 
had,  in  perfect  fairness,  made  known  to 
his  vendee  at  the  time  of  the  sale. 

So,  too,  as  to  the  facts  set  out  in  the  third 
Bill  of  Exceptions,  if  they  were  believed 
by  the  Jury,  they  well  warranted  the  con- 
clusion they  were  instructed  they 
550  might  *draw  from  them,  to  wit,  that 
as  the  parties  had  agreed  to  consider 
the  slaves,  purchased  with  the  monies  of 
the  estate,  as  though  they  originally  be- 
longed to  it,  and  had  treated  them  as  such, 
instead  of  calling  the  Administratrix  to 
account  for  the  estate,  it  was  an  arrange- 
ment that  bound  her  and  her  husband,  and 
was  equally  binding  on  those  claiming 
under  bin*,  so  as  to  vest  the  title  in  the 
Plaintiff,  in  like  manner  as  if  they  had 
belonged  to  the  intestate. 

The  only  remaining  question,  is  that 
arising  out  of  the  second  Bill  of  Exceptions, 
as  to  the  parol  gift  of  a  slave  by  a  parent 
to  an  infant  child,  residing  with  him.  Aa 
an  abstract  point  of  Law,  this  I  think  was 
badly  decided,  and  how  such  a  question 
could  arise  in  this  case,  in  which  notbinf^ 
is  said  about  a  gift  of  a  slave,  is  not  per- 
ceived. 

Had  an  instruction  been  asked  for  on  that 
point,  it  seems  to  me,  it  might  well  have 
been  refused  on  that  ground ;  and  had  the 
Court  simply  told  the  Jury,  that  however 
the  Law  might  be  on  that  point,  as  there 
was  no  case  before  tl^em  involving  the 
question,  it  would  be  improper  for  them  to 
consider  it.  I  presume  there  would  have 
been  no  doubt  of  the  propriety  of  such  di- 
rection.    It  would    seem  to    me    hard   and 
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unreasonable,  therefore,  that  an  erroneous 
opinion  of  a  Court  on  a  point,  which,  de« 
cided  either  way,  would  not  affect  the  case 
before  them,  should  have  the  effect  of  re- 
▼ersini?  a  Judgement,  clearly  right,  accord- 
ing to  the  merits  of  the  case  really  before 
the  Court  and  Jury. 

A<  at  present  advised,  I  am  not  inclined 
to  reverse  the  Judgment  on  this  ground. 
If  we  did  so.  we  could  only  direct  that  on  a 
new  trial,  if  the  case  should  be  made  out 
as  one  of  a  parol  gift  of  the  slave  in  dis- 
pute, no  such  direction  should  be  given. 
But  as  no  such  case  had  been  insisted  on, 
but  the  reverse,  as  expressly  stated  in  the 
third  Bill  of  Exceptions,  it  would  surely  be 
idle  to  send  it  back  under  the  preposterous 
idea  that  the  Plaintiff  would  make  out 
such  a  case,  and  thereby  clearly  defeat  his 
own  claim. 

JUDGES  CABELL  and  CARR  concurred 
that  the  Judgment    should  be  afifirmed. 


551 


^Ming  ard   Green   v.   Gwatkin. 

November,  1828. 


Pleading:  and  Practice-Suit  In  One  Name— Judflrment  In 
Another— Effect.*— A  suit  instituted  in  one  name, 
will  not  justify  a  Declaration  and  Juderment  In 
another;  therefore,  when  a  Plaintiff  has  two 
baptismal  names,  and  a  mistake  Is  made  In  the 
second  or  middle  name.  It  is  a  misnomer  it  is  a 
fatal  error,  not  only  on  a  plea  In  abatement,  but 
on  a  Judgment  by  default. 

Mary  G.  Gwatkin  sued  out  a  Writ  of 
Capias  ad  Respondendum,  in  debt,  against 
Amos  Hoff  and  Charles  Ming,  from  the 
Office  of  the  Superior  Court  of  Law  for 
Prince  William  County.  It  was  returned 
**No  inhabitant,"  as  to  Hoff,  and  the  suit 
abated  as  to  him.  It  was  executed  on  Ming, 
who  gave  Jesse  Green  as  his  appearance 
bail.  The  Bail-Bond  was  copied  into  the 
Record,  by  which  the  Plaintiff  was  called 
Mary  G.  Gwatkin. 

The  Declaration  was  in  the  name  of 
Mary  S.  Gwatkin,  and  the  Judgment,  which 
was  an  of!^ce  Judgment,  not  set  aside,  was 
rendered  in  behalf  of  the  Plaintiff,  with- 
out naming  her.  The  Bill  penal,  which 
was  filed  with  the  Declaration,  had  also 
the  S.,  and  not  the  G.,  in  the  middle  name. 

One  of  the  Defendants  being  taken  in 
Execution*  a  Wiit  of  Error  was  awarded 
by  this  Court,  without  requiring  security 
except  for  the  costs,  under  the  Act  of  As- 
sembly, passed  at  the  Session  of  1824-5, 
ch.  21,  p.  20. 


*Pleadlngand  Practice— Variance  as  to  Name— Effect. 

—If  there  be  a  variance  as  to  the  middle  name 
of  the  pavee  of  a  note,  between  the  descrip- 
tion of  the  note  in  the  declaration  and  the 
note  Itself,  and  such  variance  would  even  be 
deemed  material,  and  it  is  not  taken  advantasre 
of  in  some  way  before  judg^ment,  it  will  not 
be  srround  for  reversal  of  the  Judfirment.  beinir 
cured  by  $  8.  ch.  134.  of  the  Code.  This  is  so. 
thoafirh  the  judgment  was  rendered  upon  defend- 
ant's demurrer  to  the  plaintiff's  evidence.  Long:  v. 
Campbell.  37  W.  Va.  665.  17  S.  E.  Rep.  197.  In  deliver- 
ing the  opinion  of  the  court,  Judge  BHANNONsaid: 
**In  Ming  v.  Gwatkin,  6  Rand,  ( Va.)  551.  a  variance 
between  writ  and  declaration  as  to  initial  of  middle 
name  was  held  fatal.  The  case  is  doubtful.  Just 
the  contrary  was  held  in  Dabneys  v.  Knapp.2Gratt. 
855.  as  to  difference  in  names  of  Samuel  P.  and 
Samuel  B.  Christian.  The  Ming  Case  was  cited,  but 
not  followed.  Besides,  the  Ming  Case  was  under  a 
statute  which  did  not  cure  a  defect  in  judfirment  by 
default.  Hatcher  v.  Lewis.  4  Rand.  (Va.)  162;  Wain- 
wright  V.  Harper,  3  Leigh  270." 


Johnson,  for  the  Plaintiff  in  Error. 
No  Counsel  for  the  Defendant. 

November  1.  JUDGE  CABELL  delivered 
the  opinion  of  the  Court, 

Many  objections  were  made  to  the  Judg- 
ment, but  it  is  unnecessary  to  notice  more 
than  one  of  them. 

The  Judgment  was  by  default  for  want 
of  appearance,  and  consequently  the  Writ 
and  Bail-Bond  are  parts  of  the  Record. 
Shelton  v.  Pollock  &  Co.,  1  Hen.  &  Munf. 
423;  Quarles  v.  Buford,  3  Munf.  487. 
552  *The  Writ  is  in    the  name  of  Mary 

G.  Gwatkin,  as  Plaintiff,  and  the 
Bail-Bond  states  the  suit  as  being  in  the 
same  name.  But,  the*  Declaration  and 
Judgment  are  in  the  name  of  Mary  S. 
Gwatkin.  The  baptismal  name,  MaryG., 
in  the  Writ  and  Bail-Bond,  is  essentially 
different  from  the  baptismal  name,  Mary 
S.,  in  the  Declaration  and  Judgment.  A 
suit  instituted  in  one  name,  will  not  jus- 
tify a  Declaration  and  Judgment  in  another. 
On  this  ground,  without  noticing  any  other, 
the  Court  is  of  opinion  to  reverse  the  Judg- 
ment, and  to  set  aside  all  the  proceedings 
subsequent  to  the  Writ  and  Bail-Bond. 


Note  by  the  Reporter.  The  rule  in  New-Yorl^ 
seems  to  be  different.  See  the  case  of  Franklin  & 
al.  V.  Talmadffc,  5  Johns.  Rep.  84.  In  that  case,  the 
question  arose  on  a  motion  to  exclude  a  Deed  from 
ffoiufir  in  evidence,  on  the  ground  of  its  beiufr  vari- 
ant from  the  Declaration. 


Lamb  v.   Snnith. 

November,  1828. 

Parol  Sale  of  Land  —  nistake  —  Equitable  Relleff- 
ReacUslon  of  Contract t— Where  a  vendor  sells  a  lot 
of  land  by  parol;  puts  the  purchaser  in  posses- 
sion, and  receives  the  purchase  money,  but  con- 
veys a  different  lot:  On  a  Bill  filed  by  the 
purchaser.  rcQUirlng  the  vendor  either  to  correct 
the  mistake  by  conveying  the  lot  really  par- 
chased,  or  to  refund  the  money,  the  Court  of 
Equity,  on  beinir  satisfied  that  the  vendor  had  no 
title  to  the  property  sold,  will  rescind  the  con- 
tract, and  decree  the  money  to  be  refunded. 

John  M.  Smith,  exhibited  his  Bill  to  the 
Chancellor  of  the  Richmond  District,  set- 
ting forth,  that  in  the  year  1814,  he  pur- 
chased of  a  certain  William  Lamb,  a  lot  of 
land  in  the  City  of  Richmond,  forty-three 
feet  one  way,  and  one  hundred  and  thirty 
feet  the  other,  for  which  he  agreed  to  give 
seven  hundred  dollars :  that  on  the  lot  thus 
purchased,  there  stood  a  small  house,  of 
which,  with    the    lot    itself,   the    Plaintiff 


tContract-Resclsslon— Mistake.— It  is  well-settled 
law  that,  althougrh  there  be  no  fraud,  or  default  on 
either  side,  yet  the  mutual  error  of  the  parties,  if 
that  error  be  in  a  matter  which  is  the  cause  of  the 
contract,  that  is.  is  the  substance  of  the  thing^  con- 
tracted for.  is  a  srood  jrround  for  resclndinsr  even  an 
executed  contract.  Glassell  v.  Thomas.  3  Leisrh  125. 
cltinfiT  the  principal  case  to  sustain  the  point.  And 
in  Leas  v.  Eidson.  9  Gratt.  278.  Judge  Moncitre.  in 
delivering  the  opinion  of  the  court,  said:  "It  is  now 
well  settled  that  a  mutual  mistake  of  the  parties  in 
a  matter  which  is  part  of  the  essence  of  the  con- 
tract and  substance  of  the  thiner  contracted  for.  will 
be  corrected  by  a  court  of  equity,  and  may  be  good 
ground  for  rescinding  the  contract  or  executing  it 
on  equitable  terms  of  compensation,  according  to 
circumstances,  even  though  the  contract  be  in 
writing,  and  required  to  be  so  by  the  statute  of 
frauds-  1  Story's  Eq.  Jur.,  $$  134.  Ui,  IR2. 182:  l  Munf. 
330:  6  Munf.  283:  3  Rand.  504:  6 Hand.  562:  8  Leigh  118." 

To  the  same  effect,  the  principal  case  is  cited  in 
Butcher  v.  Peterson,  26  W,  Va.  4n] ;  Fearon  Lum- 
ber and  Vener  Co.  v.  Wilson,  61  W.  Va.  80.  41  S.  E. 
Rep.  189. 
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was  immediately  put  in  possession, 
553  aad  that  he  '^has  paid  the  whole 
amount  of  the  purchase  money ;  that 
being  satisfied  with  the  soundness  of  Lamb's 
title,  and  that  he  could  obtain  a  title 
whenever  he  should  demand  it,  he  never 
did  demand  it  at  all,  but  that  some  time  in 
the  year  1816.  the  said  Lamb  and  his  wife, 
conveyed  to  the  Plaintifif  a  totally  different 
piece  of  land,  having  no  building  on  it,  and 
worth  scarcely  one-tenth  part  of  the  land 
actually  sold:  that  the  Deed  was  lodged  in 
the  Office,  and  duly  admitted  to  record, 
but  was  never  presented  to  the  Plaintiff, 
nor  accepted  by  him,  nor  ever  sanctioned  by 
him  in  any  other  ^manner  whatever:  that 
there  was  no  written  contract  between 
them;  but  the  Complainant  exhibits  a 
diagram  of  the  lot  purchased,  and  of  that 
conveyed,  by  which  it  appears  that  they 
are  both  on  the  same  square,  but  the  lot 
conveyed  is  at  right  angles  with  the  Jot 
sold,  and  the  former  includes  only  forty- 
three  feet  square  (at  the  remote  end,)  of  the 
latter,  running  on  to  a  different  street  for 
quantity.  Each  lot,  is  however,  forty-three 
feet  one  way,  by  one  hundred  and  thirty 
the  other.  He  avers  that  he  never  con- 
templated a  purchase  of  any  but  the  lot  on 
^hich  the  house  stood,  of  which  he  received 
possession  from  the  Defendant  himself: 
that  he  would  not  have  given  the  same 
price  for  the  other  lot,  nor  wished  to  pur- 
chase it,  as  the  Defendant  well  knew.  He 
avers  that  he  did  not  know  of  the  Deed, 
until  informed  of  it  by  the  Clerk;  he  then 
took  the  Deed  out  of  the  Office,  but  relying 
on  its  correctness  in  every  respect,  did  not 
immediately  examine  it.  When  he  did 
examine  it,  he  found,  to  his  great  surprise, 
that  it  was  not  only  imperfect,  but  did  not 
purport  to  convey  to  him  the  property  he 
had  purchased,  but  different  property, 
which  he  would  not  have  as  a  gratuity. 
He  immediately  communicated  these  facts 
to  the  Defendant,  and  demanded  of  him 
either  a  Deed  for  the  lot  actually  sold,  or 
the  return  of  the  purchase  money,  both  of 
which  were  refused.  As  the  Deed  was  thus 
fraudulently  forced  upon  him,  under  a  total 
ignorance  and  mistake  on  his  part,  and  he 
refused  to  acquiesce  in  the  fraud  as  soon 
as  it  was  detected,  he  prays  for  relief. 
554  *'The  Defendant  in  bis  Answer  ad- 

mitted, that  he  had  agreed  to  sell  the 
Plaintiff  a  lot  in  the  City  of  Richmond,  of 
the  dimensions  mentioned  in  the  Bill,  and 
that  he  had  received  the  purchase  money. 
He  avers  that  he. has  made  a  Deed  convey- 
ing, as  he  supposed,  and  still  supposes,  the 
very  property  he  sold  the  Plaintiff,  **but 
that  the  Respondent  is  an  illiterate  man, 
and  knows  only  from  the  information  of 
others  the  contents  of  Deeds  executed  to 
him,  or  by  him.''  He  says  that  his  intention 
was  to  sell  to  the  Complainant  the  lot  which 
he  himself  had  brought  of  James  Boulton, 
and  which  Boulton  had  bought  of  Col. 
Richard  Adams.  He  avers  that  he  believes 
that  he  has  conveyed  to  the  Plaintiff  the 
identical  property  conveyed  by  Boulton  to 
him,  and  that  he  supposed  it  to  be  the  very 
lot  which  the  Plaintiff  claims,  that  he 
bought.  If  it  be  not,  he  alleges  that  he 
himself  has  been  imposed  on  by  Boulton, 
and  that  Boulton's  heirs  or  devisees   ought 


to  be  made    parties  to  this    suit,  and  com- 
pelled to  execute  the  conveyance. 

A  survey  of  both  lots  was  ordered  by  the 
Court  of  Chancery.  According  to  the  plat 
returned,  it  appears  that  the  diagram,  ex- 
hibited by  the  Plaintiff  with  his  Bill,  was 
substantially  correct.  Each  lot  was  forty- 
three  feet  nine  inches  in  front,  runniog 
back  one  hundred  and  thirty-two  feet.  They 
fronted  on  different  streets,  and  were  at 
right  angles  to  each  other,  the  lot  conveyed 
only  including  forty-three  feet  nine  inches 
of  the  tot  sold. 

Sundry  depositions  were  taken  in  the 
cause;  and  the  Court  of  Chancery,  being 
satisfied  that  the  proofs  fully  supported  the 
allegations  of  the  Plaintiff's  Bill,  decreed, 
that  the  Deed  from  the  Defendant  to  the 
Plaintiff,  be  delivered  to  him  to  be  can- 
celled, and  that  the  Defendant  pay  the 
Plaintiff  the  sum  of  seven  hundred  dollars, 
with  interest  thereon  from  the  8th  Novem- 
ber, 1819,  till  paid,  and  costs.  From  this 
Decree,  the  Defendant,  Lamb,  appealed  to 

this  Court. 
555         *Daniel,  for  the  Appellant. 

The  Attorney  General,  for  the  Ap- 
pellee. 

November  7.     JUDGE  GREEN. 

This  is  not  a  Bill  for  the  specific  execa- 
tion  of  a  parol  contract  only,  but  to  remedy 
a  mistake  in  the  execution  of  such  a  con- 
tract, offering  the  Defendant  the  alterna- 
tive to  correct  the  mistake,  by  conveying 
the  property  really  purchased^  if  be  has  a 
title  to  it,  or  tj  re-pay  the  money,  if  he  has 
not.  Here  was  a  mutual  mistake  as  to  the 
very  subject  of  the  contract,  and  it  is  void, 
and  should  be  rescinded,  and  the  parties 
put  in  statu  quo,  by  the  repayment  of  the 
money,  the  vendor  havinf;  no  title  to  the 
property  really  sold.  The  Decree  should  be 
affirmed. 

JUDGES  CARR,  COALTER  and  CA- 
BELL concurred.* 
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•Truss  V.  Old. 


November,  1828. 
TreipsM  Qusre    dsusnni   Pregltf— PosMssloa.— Pos- 

Bession  is  indispensably  necessary  to  sapport  tres- 
pass quare  clausam  frefrlt 

Qusrdlsa  and  Wsrdt— Interest  >■>  Ward's  Land— Tres- 
pass by  Guardian  S-Qaardians  in  Socage,  and 
TeHtamentary  Guardians,  (altbooffh  they  bave  no 
beneflcial  Interest,  yet)  bave  a  legal  interest,  and 
tbe  possession  of  tbe  Ward's  land  daring  the 
Qnardiansbip.  If.  therefore,  a  person  trespassoa 
tbe  lands  of  an  infant,  and  cat  and  carry  away 
bis  trees,  witbout  the  license  of  tbe  Onardlan.  the 
Ward  cannot  maintain  Trespass,  bnt  tbeGuarfi- 
lan  may,  and  must  accoantto  tbe  Ward  for  the 
damafres  recovered. 

Samef— Trespass  by  Ward —If  tbe  trees  are  cut  and 
carried  away  by  permission,  of  tbe  Guardian,  no 
Trespass  is  committed,  and  tbe  infant,  even  after 
the  Guardianship  has  ceased,  cannot  maintain 
Trespass  for  the  act.  The  wrong  must  be  com- 
pensated to  tbe  Ward  by  tbe  Guardian. 

Samet— Timber  Trees  Thrown  Down— Rlfrbt  off  Onard- 
lan to  Sell.— It  seems  that  if  timber  trees,  grow- 
ing' on   tbe  inheritance  of  a  Ward,  are  thrown 


•Absent,  the  President. 

tTrespass.— See  monographic  noU  on  "Trespass" 
appended  to  Quar)«»s  v.  Lacy,  4  Munf.  251. 

tOuardlan  and  Ward  —See  monoerapbic  not4  on 
'Guardian  and  Ward'*  appended  to  Bamum  v. 
Frost.  17  Gratt.  898. 

See  the  principal  case  cited  in  Hunter  v  Law- 
rence, n  Gratt.  180:  Cochran  v.  Hyre,  4»  W.  Va.  t!5. 
38  S.  E.  Rep.  5W». 

SSame-  Rlffhts  of  auardlan  la  Ward's  Land- Trespass 
by  Guardian.- The  guardian  has  the  leffal  riffblto 
tbe  possession  of  the  ward's  land  duringr  the  suard- 
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dowD  by  tempest  or  otherwise,  they  become  per- 
sonal property,  and  the  Guardian  has  a  le^ral 
right  to  sell  them,  aa  being  perishable  and  of  no 
value  except  as  a  subject  of  sale,  and  in  such  case, 
the  infant  cannot  bring  Trover  for  them. 

This  was  a  Supersedeas  to  a  Judgment  of 
the  Superior  Court  of  Norfolk  Couuty. 
James  Old,  an  infant  by  Edward  J.  Wil- 
son, his  Guardian  and  next  friend,  brought 
an  action  of  Trespass  quare  clausum 
fregit,  in  the  said  Court  against  Wm. 
Truss.  The  Plaintiff,  in  his  Declaration, 
complains  that  the  Defendant  with  force 
and  arms,  entered  on  the  land  of  the  Plain- 
tiff, and  cut  down,  took  and  carried  away 
certain  pine  trees,  and  underwood  growing 
thereon,  of  the  value  of  $1,000.  The  De- 
fendant pleaded  **not  guilty,*'  with  lib- 
erty, by  consent  of  parties,  to  prove  any 
thing  under  this  plea  that  he  might  do  under 
accord  and  satisfaction,  and  the  Plain- 
tiff replied  generally.  The  Jury  found  a 
verdict  for  the  Plaintiff  for  $160  damages, 
and  Judgment  was  accordingly  given  for 
this  sum  and  costs.  To  maintain  the  issue 
on  his  part,  the  Plaintiff  proved  that  in  the 
year  —  the  Defendant  entered  on  the  Plain- 
tiff's lands,  situated  in  Norfolk  County, 
and    cut    down    and    carried    away    seven 

or  eight  pine  trees,  of   the  value  of   $ . 

The  Defendant  proved  that  at  and  before 
the  time  of  the  said  entry,  cutting  and  car- 
rying away,  Kedar  Old  was  the  Plain- 
557  tiff's  Guardian,  legally  appoined  *and 
qualified  by  the  County  Court  of  Nor- 
folk :  that  as  Guardian,  the  Defendant  made 
a  contract  with  him,  by  which  the  said 
Guardian  gave  him  liberty  to  enter  upon 
the  land  and  cut  and  carry  away  the  trees 
mentioned  above,  upon  paying  their  value, 
and  that  afterwards  the  Defendant  paid  the 
said  Guardian  the  sum  of  one  hundred  and 
five  dollars,  the  sum  estimated  by  the  said 
Guardian  and  the  Defendant  to  be  the 
value  of  the  said  trees:  that  at  the  time  the 
said  contract  was  made,  the  Plaintiff  had 
little  or  no  income,  although  he  had  some 
personal  property,  and  that  his  Guardian, 
who  was  bis  Grand  father,  stated  that  he 
wanted  some  money  to  pay  for  his  Ward's 
schooling  and  clothes:  that  Kedar  Old  has 
since  died,  and  the  next  friend  has  quali- 
fied as  Guardian.  On  motion  of  the  Plain- 
tiff's Counsel,  the  Court  instructed  the 
Jury,  that  the  said  Kedar  Old,  as  Guard- 
ian, had  no  authority    to  grant    liberty  to 


ianshlp.  He  may  maintain  trespass  for  an  injury 
to  the  soil;  or  even  ejectment  for  its  recovery.  He 
may  grant  a  copyhold  in  reversion  or  remainder  in 
his  own  name.  He  may  have  a  writ  of  right  of 
ward,  and  recover  the  land  and  damages,  as  well  as 
the  body  of  his  ward.  Zirkle  v.  McCue.  26  GratL 
590.  citing  the  principal  case,  and  2  P.  Wms.  122.  as 
Its  authority.  And  in  Ware  v.  Ware.  28  Gratt.  678. 
it  is  said:  "Although  the  guardian  has  no  beneficial 
interest  in  the  estate  of  his  ward,  still  his  authority 
is  coupled  with  an  interest,  and  is  not  barely  an 
office.  In  respect  to  the  real  estate,  he  may  make  a 
lease  for  years,  upon  which  ejectment  may  be 
maintained:  he  may  have  an  action  of  trespass 
againsta  stranger,  in  his  own  name,  for  spoiling 
the  grass;  he  may  have  a  writ  of  right  of  ward, 
and  recover  the  land  and  damages,  as  well  as  the 
l>ody  of  the  ward :  he  may  assign  dower  and  insti- 
tute proceedings  for  partition.  TruM  v.  Old,  6  Hand. 
666."  To  the  same  effect,  the  principal  case  is  cited 
in  Brockenbrough  v.  Turner,  78  Va.  464:  Burdett  v. 
Cain.  8  W.  Va.  285;  McDodrill  v.  Pardee,  etc..  Lum- 
ber Co..  40  W.  Va.  567.  21  S.  E.  Rep.  878  (in  this  case, 
it  was  held  that,  not  a  guardian  by  nature,  but 
only  a  guardian  appointed,  who  has  given  bond  as 
and  when  required  by  law.  Is  entitled  to  the  posses- 
sion, care  and  management  of  his  ward's  estate.) 


the  Defendant  to  cut  down  the  said  treesr 
and  that  notwithstanding  the  Contract  be- 
tween the  Guardian  and  the  Defendant,  the 
cutting  was  a  trespass,  for  which  this  ac- 
tion was  well  brought,  and  that  the  said 
sum  of  one  hundred  and  five  dollars  having^ 
been  paid  by  the  Defendant  in  execution 
of  the  contract  so  made  with  the  Guardian^ 
was  no  satisfaction  of  the  said  trespass, 
and  no  sufficient  defence  under  the  plea  of 
accord  and  satisfaction.  To  this  opinion 
of  the  Court,  the  Counsel  for  the  Defendant 
filed  his  Bill  of  Exceptions,  from  which  the 
above  statement  is  extracted. 

The  Defendant,  by  Leigh,  his  Counsel, 
prayed  this  Court  to  grant  him  a  Superse- 
deas to  the  said  Judgment,  on  the  following 
grounds : 

1.  That  in  this  country  growing  timber 
may  be  sold  by  a  Guardian  from  his  Ward's- 
land,  and  the  proceeds  of  such  timber  may 
well  be  considered  as  fair  profits  of  the 
estate. 

2.  That  if  not,  the  Guardian  who  has 
permitted  another  person  to  cut  the  timber, 
is  guilty  of  the  waste,  and  the  Guardian 
alone  is  responsible  to  the  Ward. 

3.  That  the  license  of  the  Guardian  to 
any    person    to  cut  and  take   away    timber 

from  his  Ward's  land,  at   all  events^ 

558  *works  a  complete  bar   to  the    action 
of  Trespass.    The    Supersedeas   was 

awarded. 

Leigh,  for  the  Appellant. 

Stanard  for  the  Appellee. 

November  12.  JUDGE  GREEN  delivered 
his  opinion.* 

Possession  is  indispensably  necessary 
to  support  an  action  of  Trespass,  quare 
clausum  f regit;  (See  the  cases  collected  20 
Vin.  Abr.  463,  pi.  9,  12,  13,  14;)  and 
whether  an  infant  can  maintain  such  an 
action  for  a  trespass  done  to  his  lands, 
whilst  he  is  in  the  wardship  of  his  Guard- 
ian, depends  on  the  question,  whether,  in 
point  of  Law,  the  possession  is  in  the 
Guardian,  or  Ward. 

Our  Statute  concerning  Guardians,  rec- 
ognizes only  two  descriptions  of  Guardians 
who  have  any  power  over  the  property  of 
their  Wards;  Guardians  in  Socage,  and 
those  appointed  by  the  father  under  that 
Statute,  who  are  put  in  all  respects  upon 
the  footing  of  the  former,  our  Statute  in 
this  respect  being  a  copy  of  the  Statute  of 
12  Car.  2,  ch.  14.  Under  that  Statute  it  has 
been  held,  that  although  the  Statutory 
Guardian,  and  Guardian  in  Socage,  have 
no  beneficial  interest,  yet  their  authority 
is  coupled  with  a  legal  interest,  and  is  not 
barely  an  office.  Shaftsbury  v.  Shaftsbury, 
Gilb.  Rep.  172;  Eyre  v.  Shaftsbury,  2  P. 
Wms.  102,  S.  C.  It  is  an  interest  like  that 
of  a  Trustee  for  the  separate  use  of  a  mar- 
ried woman,  an  Executor  in  trust,  or  an 
Administrator  of  an  estate  of  which  there 
is  no  surplus,  after  the  payment  of  debts, 
all  of  whom  have  a  legal,  without  any  ben- 
eficial interest.  When  we  consider  the  pur- 
poses for  which  the  law  appoints  Guardians 
to  infants,  it  is  obvious  that  to  enable 
them  to  effect  the  objects  of  their^appoint- 
ment,  they  must  have  a  legal  right  to 
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troul  of  the  infant's  property,  so  long 
as  the  Guardianship  continues,  without 
which  they  could  not  manage  the  property 
beneficially  for  the  infant,  as  by  renting,  or 
cultivating,  and  disposing  of  the  produce 
of  their  lands,  hiring  their  other  property, 
and  selling  that  which  is  perishable,  and 
which  might  otherwise  be  wholly  lost.  The 
infant  being  incapable  of  making  any 
contract  in  respect  to  these  subjects,  his 
Guardian  could  not  make  a  valid  contract 
in  his  name,  and  must  of  necessity  trans- 
act all  in  relation  to  his  Ward's  property, 
in  his  own  name. 

Accordingly,  the  authorities  are  uniform 
that  a  Guardian  in  Socage  has  a  legal  right 
to  the  possession  and  disposition  of  his 
Ward's  land,  during  Ihe  continuance  of  his 
Wardship.  Littleton  (B.  2,  §123,)  takes 
this  for  granted,  by  stating  that  when  the 
Guardianship  terminates,  the  Ward  may 
enter,  and  oust  the  Guardian.  So  the 
Guardian  in  Socage  may  justify  the  occu- 
pation of  the  land  against  the  heir  himself. 
Kelw,  46,  b.  He  may  grant  a  copy  holding 
reversion,  or  remainder,  in  his  own  name, 
as  dominus  pro  tempore,  2  P.  Wms.  122; 
Shopland  v.  Ryoler,  Cro.  Jac.  55  and  99: 
He  may  sue  and  avow  in  his  own  name,  2 
P.  Wms.  122:  He  may  make  a  lease  for 
years,  during  the  Wardship,  upon  which  an 
ejectment  may  be  maintained,  14  Vin.  Abr. 
185,  pi.  4;  and  see  Ibid.  pi.  3,  and  6,  and 
cases  there  cited.  He  may  have  an  action 
of  Trespass  against  a  stranger,  for  spoiling 
the  grass  in  the  Socage  lands,  in  his  own 
name,  and  not  in  the  name  of  his  Ward. 
Br.  Trespass,  pi.  175;  Br.  Garden,  pi.  5, 
cited  in  Vin.  Abr.  196,  pi,  3,  note.  He 
may  have  a  Writ  of  Right  of  Ward,  and  re- 
cover the  land  and  damages,  as  well  as  the 
body  of  the  Ward,  14  Vin.  Abr.  190,  pi.  1, 
2.  He  may  have  an  ejectment  of  Ward, 
and  if  the  Ward  himself  enters  and  ousts 
him  of  the  land,  he  may  recover  it  by  a 
Writ  of  Intrusion  of  Ward.  Br.  Eject 
Custod.  pi.  11,  cited  14  Vin.  Abr.  letter  N. 
pi.  1,  note.  And  to  the  same  effect  was 
the  Civil  Law,  from  which  the  Law  of 
Guardianship  in  Socage  was  in  a 
560  great  degree  taken.  **Tu tores  *sive 
pupitli  eorum,  sive  ipsi  possident, 
possessorum  loco  habentur."  Dig.  Lib.  2, 
o.  15,  §  5.  If  the  Defendant  in  this  case  had 
entered  and  cut  and  carried  away  the  trees 
without  the  license  of  the  Guardian,  the 
Ward  could  not  have  maintained  the  action 
of  Trespass.  That  would  have  belonged 
to  the  Guardian,  who  must  have  accounted 
to  the  Ward  for  the  damages  recovered. 
But,  being  done  by  the  permission  of  the 
person  legally  in  possession,  there  was  no 
trespass  whatever. 

It  was  argued,  that  the  trees  being  a  part 
of  the  inheritance  whilst  standing,  became, 
when  severed  from  the  soil,  personal  prop- 
erty belonging  to  the  Ward,  for  which  he 
might  have  maintained  Trover,  and  that  the 
misconception  of  the  action  is  cured  after 
verdict,  by  our  new  Statute  of  Jeofails. 
The  Statute  of  Jeofails  gives  that  effect  to 
a  verdict  only  when  the  verdict  is  given 
without  exception,  but  here  the  objection 
is  to  the  verdict  itself,  as  given  under  a 
misdirection  of  the  Court,  and  if  improperly 
given,   cannot    cure    any    error.     Besides, 


although  it  is  true  that  when  timber  trees 
growing  on  lands  held  temporarily  by  an- 
other, are  cut,  or  thrown  down  by  tempest 
or  otherwise,  they  become  personal  property 
belonging  to  the  owner  of  the  inheritance, 
for  which  he  may  maintain  Trover  against 
any  one  who  takes  them,  even  the  tenant 
(Uvedale  v.  Uvedale,  15  Vin.  Abr.  142,  pi. 
3,)  yet,  in  this  case,  the  Plaintiff  could  not 
have  maintained  such  an  action  against 
the  Defendant,  because  the  moment  tbe 
trees  became  personal  property,  the  Guard- 
ian had  a  legal  right  to  sell  them,  as  be- 
ing perishable,  and  of  no  value,  but  as  a 
subject  of  sale.  The  wrong,  if  any,  done 
to  the  Plaintiff,  must  be  compensated  bj 
the  Guardian.  The  Judgment  should  be 
reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded,  in  which  the  instruction 
excepted  to  is  not  to  be  given,  if  again 
asked  for. 

The    PRESIDENT    and    JUDGE   CARR 
concurred. 


561  *Moses  v.  Denigree. 

November,  1828. 
Deed  off  Bmanclpatlon  —  Validity— Case    at   Bar.  —  A 

Deed  of  Emancipation  of  a  slave,  executed  in  I78U 
directing  the  freedom  to  commence  when  be 
shoald  come  of  a^e.  tbat  is.  in  1796.  is  absolately 
void:  for.  at  tbat  time  the  Act  of  1728  was  in  force, 
by  which  emancipation  was  prohibited,  except 
for  merltorioas  services,  and  by  permission  of  tbe 
Governor  and  Council. 
Same— Same— Case  Explained.— The  devise  in  Pleas- 
ants V.  Pleasants,  was  supported,  because  tbe 
Testator  did  not  attempt  to  vest  a  riffht  to  freedom 
in  violation  of  Law,  but  directed  that  his  sUres 
shoald  have  their  freedom  whenever  the  Laws 
would  permit  it,  and  created  a  trust  to  support  it; 
and  that  case  has  carried  the  doctrine  far  enoo«rb. 
But.  where  either  a  Deed  or  Will,  made  before 
May.  1782.  emancipates  a  slave  absolutely  and 
without  condition,  (although  the  freedom  istoUke 
effect  at  a  future  time.)  it  is  unlawful,  and  there- 
fore void. 

This  was  an  action  brought  in  forma 
pauperis  in  the  Borough  Court  of  Norfolk, 
by  Moses,  a  negro  man,  to  recover  his  free- 
dopti  of  the  Appellee,  Denigree,  by  whom  he 
was  held  and  treated  as  a  slave.  Judgment 
was  rendered  for  the  Plaintiff  in  the  Court 
below,  and  a  Supersedeas  obtained,  to  bring 
the  cause  before  the  Superior  Court  of  Not- 
folk  County.  The  Superior  Court  reversed 
the  decision  of  the  Court  below,  and  the 
Defendant,  Moses,  appealed  to   this  Court. 

At  the  trial  of  the  case  in  the  Borough 
Court,  the  parties,  by  their  attorneys, 
agreed  a  case  in  lieu  of  a  special  verdict, 
which  sets  forth  the  following  facts: 
Samuel  Pretlow  of  Surry  County,  being  at 
that  time  the  owner  of  the  Plaintiff,  then 
a  little  boy,  on  the  13th  day  of  November, 
1781,  signed,  sealed  and  acknowledged,  in 
the  presence  of  two  witnesses,  a  writing 
purporting  to  be  a  Deed  of  Emancipation 
in  favor  of  the  Plaintiff,  in  the  following: 
words:  **I,  Samuel  Pretlow,  of  Surry 
County  in  Virginia,  after  deliberate  con- 
sideration, and  from  the  conviction  of  my 
own  mind,  being  fully  persuaded  that  free- 
dom is  the  natural  right  of  all  mankind,  and 
that  no  Law,  moral  or  divine,  hath  given 
me  a  right  to,  or  property  in,  the  persons 
of  my  fellow-creatures ;  and  being  desirous 
to  fulfill  the  injunction    of   our  Lord 

562  and  Saviour  Jesus   Christ,  by  *doing 
to    others   as  I  would  be  done  by,  do 

therefore    declare,  that    having    under  my 
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care  a  negro  boy,  named  Moses,  aged  about 
six  years,  do  theref'^re,  for  myself,  my 
heirs,  executors  and  administrators,  hereby 
release  unto  him,  the  said  Moses,  all  my 
right,  interest  and  claim,  or  pretension  of 
claim  whatsoever,  as  to  his  person,  or  to 
any  estate  he  may  acquire,  after  he-  shall 
attain  to  the  age  of  twenty-one  years, 
which  will  be  on  the  3l9t  day  of  the  twelfth 
month  in  the  year  17%,  without  any  inter- 
ruption from  me,  or  any  i>er8on  claiming 
for,  by,  from,  or  under  me.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  thirteenth  day  of  the  eleventh 
month  in  the  year  of  our  Lord  1781."  The 
above  Deed  of  Emancipation  was  recorded 
on  the  26th  day  of  April,  .1819,  in  the 
County  Court  of  Surry,  on  proof  of  the 
hand-writing  of  one  of  the  subscribing 
witnesses,  (both  of  the  witnesses  being 
then  dead. )  On  the  14th  day  of  November, 
1781,  Samuel  Pretlow  made  his  Will,  which 
was  recorded  on  23d  of  April  following, 
after  the  death  of  the  said  Pretlow.  The 
Testator  devised  a  tract  of  land  to  his  son, 
Samuel,  in  fee,  and  also  the  labour  of  his 
negro,  Robin,  and  three  others,  until  they 
* 'become  free,  agreeable  to  the  manumis- 
sions I  have  given  under  my  hand  and 
seal,"  and  * 'bequeathed  to  his  daughter, 
Mary,  to  her,  and  her  heirs  forever,  the 
labour  of  four  negroes,  viz:  Moses,  Joe, 
Tom  and  Tabb,  until  they  become  free.'- 
The  said  writing,  purporting  to  be  a  Deed 
of  Emancipation,  was  found  among  the 
papers  of  the  acting  Executor  about  four- 
teen years  before  the  institution  of  this 
suit,  and  was  never  given  to  the  Appel- 
lant, but  had  been  offered  by  the  Executor 
to  the  Court  many  years  before,  to  be 
recorded,  when  the  Court  refused  to  receive 
it.  Samuel  Pretlow  remained  in  posses- 
sion of  the  Plaintiff  till  his  death.  After 
that,  with  the  assent  of  the  Executor,  the 
Plaintiff  came  into  possession  of  Mary 
Pretlow,  the  daughter  and  legatee  of  the 
Testator,  and  so  continued  until  the  inter- 
marriage of  Mary  Pretlow  with  one 
563  Samuel  Hart.  The  Plaintiff  *waR 
held  by  said  Hart  until  his  death,  in 
about  1800,  when  he  was  sold  by  Hart's 
Executor  to  the  Defendant,  Denigree.  The 
Plaintiff  came  of  age  on  the  31st  of  Decem- 
ber, 1796. 

Wyndham  Robertson,  for  the   Appellant. 

The  Attorney  General,  and  S.  Taylor, 
for  the  Appellee. 

November  13.     JUDGE  CARR. 

On  the  13th  of  November,  1781,  Samuel 
Pretlow,  by  Deed,  emancipated  a  negro 
boy  of  six  years  old,  named  Moses,  "after 
he  shall  attain  to  the  age  of  twenty-one 
years."  On  the  next  day  he  made  his 
Will,  in  which  there  is  the  following  clause : 
"I  give  and  bequeathe  unto  my  daughter, 
Mary,  to  her,  and  her  heirs  forever,  1501. 
In  specie,  and  the  labour  of  four  negroes, 
viz:  Moses,  Joe,  Tom  and  Tabb,  until  they 
become  free."  The  Will  was  admitted  to 
record  in  April,  1782,  the  Deed  in  1819,  and 
.then  on  proof  of  the  hand-writing  of  one 
of  the  subscribing  witnesses,  it  being  stated 
that  they  were  both  dead.  Moses,  on  the 
death  of  Pretlow,  went  into  the  possession 
of  Mary  Pretlow,  whose  husband  held  him 
till  his  death,  about  1800,  and  the  husband's 


Executor  sold  him  to  Denigree,  the  De- 
fendant. This  is  the  substance  of  the  case 
agreed,  and  presents  this  question  ;  is  Moses 
entitled  to  his  freedom?  In  1723,  it  was  en- 
acted that  no  person  should  emancipate  a 
slave  but  for  meritorious  services,  and  by 
permission  of  the  Governor  and  Council. 
This  Act  continued  in  force  till  May,  1782, 
when  a  Law  passed,  saying,  "That  it  shall 
hereafter  be  lawful  for  any  person,  by  his 
last  Will  and  Testament,  or  by  any  other 
instrument  in  writing  under  his  hand  and 
seal,  attested  and  proved  in  the  County 
Court,  by  two  witnesses,  or  acknowledged  by 
the  party  in  the  Court  of  the  County  where 
he  resides  to  emancipate  and  set  free 

564  his  slaves,  who  shall    ^thereupon  be 
entirely    and  fully    discharged    from 

the  performance  of  any  contract  entered 
into  during  servitude,  and  enjoy  as  full 
freedom,  as  if  they  had  been  particularly 
named,  and  freed  by  this  Act."  Did  the 
Deed  and  Will  either  .separately  or  con- 
jointly entitle  Moses  to  his  freedom?  The 
Deed  was  an  attempt  to  do  what  was  ex- 
pressly forbidden  by  Law,  the  Act  of  1723 
declaring,  that  "No  negro,  mulatto  or  In- 
dian slaves,  shall  be  set  free  upon  any 
pretence  whatsoever,  except  for  some  meri- 
torious services,  to  be  adjudged  and  allowed 
by  the  Governor  and  Council,  and  a  license 
thereupon  first  had  and  obtained."  I  sup- 
pose it  need  hardly  be  said  that  a  Deed, 
made  in  direct  violation  of  a  positive  Law, 
is  void.  If  this  Deed  had  been  made  after 
the  Law  of  1782,  it  would  have  been  of  no 
avail,  for  it  has  never  been  recorded  accord- 
ing  to  the  directions  of  that  Act;  and  this 
Court,  in  Givens  v.  Manns,  6  Munf.  191, 
and  Lewis  v.  Fullerton,  1  Rand.  15.  have 
declared,  that  unless  the  Law  is  pursued 
in  that  respect,  the  Deed  is  void.  By  the 
Deed,  then,  as  a  Deed  to  emancipate, 
Moses  gained  nothing.  The  Will,  taken 
by  itself,  is  merelv  a  bequest  to  Mary  of 
the  labor  of  Moses  and  three  others,  until 
they  become  free,  and  cannot,  without  vio- 
lating every  rule  of  construction,  be  taken 
to  impart  any  right  to  Moses.  But  it  is 
said,  that  the  Will  evidently  refers  to  the 
Deed,  and  must  betaken  in  connection  with 
it.  I  have  no  doubt  the  Testator  had  that 
Deed  in  his  mind  when  he  wrote  his  Will; 
but  this,  so  far  from  showing  that  he  meant 
by  his  Will  to  confer  freedom  on  Moses,  is 
strong  proof,  (as  was  well  remarked  at  the 
Bar,)  that  he  had  no  such  meaning,  but  con- 
sidered that  as  done  by  the  Deed  already. 
This  seems  still  more  clear  by  another  part 
of  the  Will,  where,  in  the  first  bequest  of  the 
labor  of  other  slaves,  he  says,  "until  they 
become  free,  agreeable  to  the  manumissions 
I  have  given  under  my  hand  and  seal." 
It  is  clear,  then,  that  the  Testator  did  not 
intend  to  free  Moses  by  Will,  and  in  the 
Will  merely  refer^-ed  for  the  term  of  serv- 
ice, to  the  Deed  by  which  he  supposed 

565  he  had  *given  freedom,  and  this  ref- 
erence   to  a  Deed    void    ab    initio,  it 

will  hardly  be  contended,  could  make  it 
valid.  But,  suppose  the  Testator  had 
made  the  Deed  a  part  of  the  Will ;  nay, 
suppose  by  the  Will  itself  he  had  given  to 
Moses  his  freedom  after  twenty-one,  I  say 
such  a  Will  would  have  bten  void,  and  this 
even  under   the    decision    of    Pleasants  v. 
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Pleasants,  2  Call,  319,  a  case  which  has 
surely  carried  this  doctrine  as  far  as  it 
oui^hl  to  8ro.  There,  the  Testator  did  not 
pretend  by  his  Will  to  vest  a  present  right 
to  freedom,  in  violation  of  the  Law,  but 
<1evised  his  slaves  to  his  children,  with  a 
clause,  that  whenever  tne  Laws  should 
permit  it,  they  might  have  their  freedom, 
and  created  a  "trust  to  support  that  devise. 
And  the  Decree  in  that  case  states,  **If  the 
Testators  had  devised  the  slaves,  upon 
condition  that  the  devisees  should  emanci- 
pate them  immediately,  the  condition  being 
unlawful,  would  have  been  void,  and  the 
property  vested;  yet  the  condition,  that 
they  should  become  free  when  the  Law 
would  permit  it,  was  not  of  that  sort." 
Here,  neither  the  Will  nor  the  Deed  looked 
to  the  passage  of  a  Law  as  a  condition,  but 
gave  freedom  upon  the  sole  condition  of 
the  negro's  living  till  twenty-one;  and  this 
was  against  Law,  and  void.  I  think  the 
Judgment  of  the  Superior  Court  must  be 
affirmed. 

All  the  other   Judges  concurred,  and  the 
Judgment  was  affirmed. 


566  *8pott8  V.  Gillaspie. 

November,  1828. 
Abolition  of  Slavery— Act  of  Peniuylyaiila— Constmc 

tlon.— The  Act  of  Pennsylvania  of  1780.  for  the 
ffradaai  abolition  of  slavery,  clearly  includes  all 
ne^roand  mulatto  children  born  of  slave  mothers 
alter  the  passage  of  the  Act,  except  in  the  cases 
excepted  by  the  10th  section,  such  as  domestic 
slaves  attending  on  Delegates  to  Contrress,  &c.  &c. 

3aine—5ame— Same— Case  at  Bar.— If,  therefore,  a 
citizen  of  Pennsylvania,  after  the  passage  of  the 
Act,  bequeath  a  female  slave  to  a  citizen  and  resi- 
dent of  Virsrinia,  and  after  the  legatee's  title  has 
accrued,  the  slave  have  a  child  born  in  Pennsyl- 
vania, and  the  child  be  then  brouffht  to  Virfirinia. 
toffether  with  its  slave  mother,  by  her  master, 
such  child  may  recover  its  freedom  in  the  Courts 
ot  Virfirinia. 

Same— Same— Same— Same.- It  seems,  that  thoufirh 
by  the  Act  of  Pennsylvania,  the  condition  of  the 
mother  is  so  far  chansred.  that  her  children  born 
there,  cannot  be  slaves,  yet  if  she  be  removed  by 
her  master,  her  children  born  in  Virginia  are 
slaves,  tbouffh  those  born  in  Pennsylvania  are 
tree. 

'Susanna  Gillaspie,  a  woman  of  colour, 
instituted  her  action  in  forma  pauperis,  in 
the  Superior  Court  of  Augusta,  to  recover 
her  freedom,  against  Jacob  Spotts,  who 
detained  her  in  slavery.  The  Jury  found 
a  special  verdict,  in  which  they  found  two 
Acts  enacted  by  the  Legislature  of  Penn- 
sylvania, the  first  passed  to  the  1st  March, 
1780.  entitled,  **An  Act  for  the  gradual 
abolition  of  slavery,'*  the  other  passed 
29th  March,  1788,  in  amendment  of  the 
former  Act.  By  the  third  section  of  the 
first  Act,  it  is  enacted  ''That  all  persons 
as  well  negroes  and  mulattoes  as  others, 
who  shall  be  born  within  this  State  from 
and  after  the  passing  of  this  Act,  shall 
not  be  deemed  and  considered  as  servants 
for  life,  or  slaves ;  and  that  all  servitude 
for  life,  or  slavery  of  children,  in  conse- 
quence of  the  slavery  of  their  mothers,  in 
the  case  of  all  children  born  within  this 
State  from  and  after  the  passing  of  this 
Act  as  aforesaid,  shall  be,  and  hereby  is, 
utterly  taken  way,  extinguished,  and  for 
ever  abolished." 

Sect.  4th.  '^Provided  always,  and  be  it 
further  enacted.  That  every  negro  and  mu- 
latto child,  born  within  this  State  after  the 


passing  of  this  Act  as  aforesaid,  (who 
would,  in  case  this  Act  had  not  been  made, 
have  been  born  a  servant  for  years,  or 
life,  or  a  slave,)  shall  be  deemed  to  be,  and 
shall  be,  by   virtue    of  this    Act,  the 

567  servant  of  such  ^person,  or  his  or  her 
assigns,  who    would,    in    such    case, 

have  been  entitled  to  the  service  of  snob 
child,  until  such  child  shall  attain  unto  the 
age  of  twenty-eight  years,  in  the  manner, 
and  on  the  conditions,  whereon  servanls 
bound  by  indenture  for  four  years  are  or 
may  be  retained  and  holden ;  and  shall  be 
liable  to  like  correction  and  punishment, 
and  entitled  to  like  relief,  in  case  he  or 
she  be  evilly  treated  by  his  or  her  master 
or  mistress,  and  to  like  freedom  dues  and 
other  privileges,  as  servants  bound  by  in- 
denture for  four  years  are  or  may  be  enti- 
tled, unless  the  person,  to  whom  the  serv- 
ice of  any  such  child  shall  belong,  shall 
abandon  his,  or  her  claim  to  the  same;  in 
which  case,  the  Overseers  of  the  Poor  of 
the  Citv,  Township  or  District,  respect- 
ively, where  such  child  shall  be  so  aban- 
doned, shall,  by  indenture,  bind  out  every 
child  so  abandoned,  as  an  apprentice,  for 
a  time  not  exceeding  the  age  herein  before 
limited  for  the  service  of  such  children." 
The  5th  section  enacts,  **That  every  per- 
son, who  is,  or  shall  be  the  owner  of  aoy 
negro  or  mulatto  slave  or  servant  for  life 
or  till  the  age  of  thirty-one  years,  now 
within  this  State,  or  his  lawful  attorney, 
shall,  on  or  before  the  said  first  day  of  No- 
vember next,  deliver  or  cause  to  be  deliv- 
ered, in  writing,  to  the  Clerk  of  the  Peace 
of  the  County,  or  to  the  Clerk  of  the  Court 
of  Record  of  the  City  of  Philadelphia,  in 
which  he  or  she  shall  respectively  inhabit, 
the  name  and  surname,  and  occupation  or 
profession  of  such  owner,  and  the  name  of 
the  County  and  Township,  District  or 
Ward,  wherein  he  or  she  resideth;  and 
also  the  name  and  names  of  any  such  slave 
and  slaves,  and  servant  and  servants  for 
life,  or  till  the  age  of  thirty-one  years,  to- 
gether with  their  ages  and  sexes,  severally 
and  respectively  set  forth  and  annexed,  by 
such  person  owned  or  statedly  employed, 
and  then  being  within  this  State,  in  order 
to  ascertain  and  distinguish  the  slaves  and 
servants  for  life,  and  till  the  age  of  thirty- 
one  years,  within  this  State,  who  shall  be 
such  on  the  said  first  day  of  November 
next,    from    all  other  persons;  which 

568  particulars  *shall,  by    said    Clerk   of 
the    Sessions    and    Clerk    of  the  said 

City  Court,  be  entered  in  books  to  be  pro- 
vided for  that  purpose  by  the  said  Clerks; 
and  that  no  negro  or  mulatto  now  within 
this  State,  shall,  from  and  after  the  said 
first  day  of  November,  be  deemed  a  slave  or 
servant  for  life,  or  till  the  age  of  thirty- 
one  years,  unless  his  or  her  name  shall  be 
entered  as  aforesaid  on  such  Record,  except 
such  negro  or  mulatto  slaves  and  servants 
as  are  herein-after  excepted :  the  said  Clerk 
to  be  entitled  to  a  fee  of  two  dollars  for 
each  slave  or  servant  so  entered  as  afore- 
said, from  the  Treasurer  of  the  County,  to 
be  allowed  to  him  in  his  accounts." 

The  10th  section  enacts,  *'That  no  man  or 
woman  of  any  nation  or  colour,  except  the 
negroes  or  mulattoes  who  shall  be  regis- 
tered as  aforesaid,  shall,  at  any  time  here- 
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after  be  deemed,  adjudged  or  holden,  within 
the  territories  of  this  Commonwealth,  as 
alaves  or  servants  for  life,  but  as  free  men 
and  free  women ;  except  the  domestic  slaves 
attending  upon  Delegates  in  Congress  from 
the  other  American  States,  Foreign  Minis- 
ters and  Consuls,  and  persons  passing 
through  or  sojourning  in  this  State,  and 
not  becoming  resident  therein,  and  seaman 
employed  in  ships  not  belonging  to  any 
inhabitant  of  this  State,  nor  employed  in 
any  ship  owned  by  any  such  inhabitant; 
provided,  such  domestic  slaves  be  not  alien- 
ated or  sold  to  any  inhabitant,  nor  (except 
in  the  case  of  Members  of  Congress,  For- 
eign Ministers  and  Consuls,)  retained  in 
this  State  longer  than  six  months." 

It  is  not  deemed  necessary  to  transcribe 
any  other  parts  of  the  Act,  or  of  the  subse- 
quent Act  of  1788. 

The  Jury  further  find,  that  James  Gil- 
crist,  previous  to,  and  on  the  26tb  April, 
1782,  held  possession  of  a  negro  woman, 
named  Hannah,  in  the  County  of  Lan- 
caster, and  State  of  Pennsylvania,  whom 
he  claimed  and  treated  as  his  slave ;  and  that 
the  said  Gilcrist,  who  was  a  citizen  of  the 
said  County  and  State,  on  the  26th  April, 
1782,  made  his  last  Will  and  Testament, 
which  was  duly  admitted  to  record  after 
bis  death,  which  happened  before  the 
569  Sth  of  June  *following.  They  find 
the  Will  in  haec  verba,  of  which  the 
fourth  and  fifth  clauses  are  as  follows: 
**4.  I  give  unto  my  well  beloved  wife, 
Sarow  Gilcrist,  the  remaining  part  of  all  my 
personable  estate,  except  my  negro  wench 
Hannah,  forever,  and  the  benefits  of  my 
real  estate  in  during  her  natural  life. 
5th.  After  the  deyses  of  my  well  beloved 
wife  Sarow,  I  give  unto  my  son-in-law 
James  Roberts,  and  Sarow  his  wife,  my 
negro  wench  Hannah,  to  them,  and  their 
heirs  forever. 

They  find,  that  the  said  Hannah  is  the 
negro  wench  mentioned  in  the  fourth  and 
fifth  clauses  of  the  said  Will:  that  the 
Testator's  widow  in  the  said  Will  men- 
tioned, departed  this  life  before  the  birth 
of  the  said  PlaintifF,  Susanna,  to  wit,  in 
the  Spring  of  the  year  1786;  and  that  the 
said  Plaintiff,  Susanna,  was  born  in  the 
County  and  State  aforesaid,  in  the  Suo^mer 
of  the  year  1786;  and  that  after  the  death 
of  said  widow,  to  wit,  in  the  Summer  of 
1786,  when  the  Plaintiff,  Susanna,  was 
six  weeks  of  age,  a  certain  James  Robert- 
son, (by  mistake,  in  the  fifth  clause  of  the 
Will,  called  James  Roberts,)  who  resided 
at,  and  before  the  date  of  the  said  Will  in 
Augusta  County,  Virginia,  brought  the  said 
Hannah,  and  her  child,  the  said  Susanna, 
from  the  said  County  of  Lancaster,  in 
Pennsylvania,  to  his  residence  in  Augusta 
County,  in  this  State,  claiming  them  as 
his  property  under  the  said  Will.  They  fur- 
ther find,  that  the  said  James  Robertson 
did  not  remove  the  said  slave,  Hannah, 
from  Lancaster  to  his  residence,  before  the 
birth  of  the  child,  the  Plaintiff  Susanna, 
because  he  conceived  his  right  of  posses- 
sion did  not  vest  until  the  death  of  the 
Testator's  widow,  which  was  a  short  time 
before  the  said  birth,  not  more  than  suffi- 
cient to  receive  intelligence,  and  make 
preparation  for  the  journey. 


They  further  find,  that  the  Defendant 
purchased  the  said  Susanna  from  the  said 
James  Robertson,  for  a  valuable  considera- 
tion :  that  the  said  Law  of  Pennsylvania 
remained  in  full  force  from  the  passage  of 
it,  till  after  the  removal  of  the  said  Han- 
nah     and      Susanna     to      Virginia: 

570  *and  conclude,    that    if    upon    these 
facts    the    Law    be   for  the  Plaintiff, 

they  find  that  the  Plaintiff  is  free,  and  not 
a  slave,  and  find  for  the  Plaintiff  one  cent 
damages;  but  if  the  Law  be  for  the  De- 
fendant, then  they  find  lor  the  Defendant. 

The  Superior  Court   gave   Judgment    for 
the  Plaintiff,  and  the  Defendant  appealed. 

Stanard,  for  the  Appellant. 

Johnson,  for  the  Appellee. 

November  17.     The    PRESIDENT  deliv- 
ered his  opinion. 

This  suit  is  in  behalf  of  a  pauper,  and 
her  descendants,  for  their  freedom.  The 
Jury  have  found  a  special  verdict,  on 
which  the  Court  below  has  adjudged  the . 
Law  for  the  Plaintiff,  and  an  appeal  is 
taken  to  this  Court. 

The  Jury  find,  that  in  1780,  the  State  of 
Pennsylvania  passed  a  Law  for  the  gradual 
abolition  of  slavery,  which  they  set  out  at 
length.  The  third  section  enacts,  that  all 
persons,  as  well  negroes  and  mulattoes  as 
others,  who  shall  be  born  within  this  State, 
from  and  after  the  passing  of  this  Act, 
shall  not  be  deemed,  and  considered  as 
servants  for  life,  or  slaves,  and  that  all 
servitude  for  life,  or  slavery  of  children, 
in  consequence  of  the  slavery  of  their 
mothers,  in  the  case  of  all  children  born 
within  the  State  from  and  after  the  pass- 
ing of  the  Act  shall  be,  and  is  hereby  ut- 
terly taken  away,  extinguished  and 
abolished.  By  the  fourth  section,  the 
children  of  slaves  born  within  the  State 
after  the  passing  of  the  Act,  are  to  be  held 
by  the  owners  of  their  mothers,  until  they 
shall  arrive  at  the  age  of  twenty-eight 
years,  upon  the  same  terms  and  conditions, 
that  servants  bound  by  indenture  for  fpur 
years  are  subject  to,  unless  the  person  en- 
titled to  the  service  of  such  child,  shall 
abandon  his  claim,  in  which  case,  the 
Overseers  of  the  Poor  shall  by  indenture, 
bind  out  every  such  child  as  an  apprentice, 
for  a  time  not  exceeding  the  age  be- 

571  fore  limited.     *The    fifth    section  di- 
rects, that  all  slaves,  or  servants  for 

life,  or  thirty-one  years,  shall  be  registered 
by  their  owners,  with  the  Clerk  of  the 
County,  &c.,  in  which  he  resides,  before 
the  1st  November  fallowing,  and  that  no 
negro  or  mulatto  now  within  the  State 
shall  be  deemed  a  slave  unless  his,  or  her 
name  shall  be  entered  as  aforesaid  on  such 
Record,  expect  as  after  excepted.  The 
tenth  section  contains  the  exception,  which 
extends  to  domestic  slaves  attending  upon 
Delegates  in  Congress,  Foreign  Ministers 
and  Consuls,  and  persons  passing  through, 
or  sojourning  in  the  State,  and  not  becom- 
ing residents  therein,  and  seamen,  &c. 
employed  in  ships  not  belonging  to  inhab- 
itants of  the  State.  These  are  all  the  parts 
of  the  Law  that  have  any  bearing  on  the 
case  before  us.  The  Jury  also  setx)ut  an 
Act  of  Pennsylvania  in  1788,  explaining 
and  amending  the  former,  which  it  does 
not    seem   necessary  to  notice.     They  next 
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find  the  Will  of  Gilcrist,  a  citizen  of  Penn- 
sylvania, made  in  1782,  in  which  he  gives 
to  his  wife  for  life,  and  after  her  death,  to 
his  son-in-law  James  Robertson,  and  Sarah 
his  wife,  his  negro  woman  Hannah,  whom 
the  Jury  find,  he  claimed  and  treated  as  a 
slave:  they  find  that  his  widow  died  in  the 
Spring  of  1786:  that  shortly  after,  in  the 
Summer  of  1786,  Hannah  had  a  child,  the 
Plaintiff,  Susanna;  that  when  Susanna 
was  about  six  weeks  old,  the  said  James 
Robertson,  who  then,  and  at  the  making 
of  the  Will,  lived  in  Augusta  County,  Vir- 
ginia, went  to  Pennsylvania,  and  brought 
to  Augusta,  Hannah,  and  the  PlaintifF, 
Susanna,  claiming  them  as  his  property : 
that  the  Defendant  Spotts,  bought  Susanna 
of  Robertson,  for  a  valuable  consideration : 
and  they  further  find,  that  the  Pennsylvania 
Law  of  1780,  remained  in  full  force  from 
the  passage  thereof  until  the  removal  of 
Hannah  and  Susanna.  These  are  the  facts 
on  which  the  question  depends. 

In  the  argument,  it  was  contended, 
1st.  That  the  case  before  us  was  not  em- 
braced by  the  Law  of  Pennsylvania,  be- 
cause not  within  the  words,  and 
572  meaning  of  the  Law;  *and  2dly.  If 
it  were,  a  Court  in  Virginia  would 
not  give  effect  to  it,  and  thereby  confiscate 
the  property  of  a  citizen  of  Virginia. 

As  to  the  first  objection,  it  seems  to  me 
that  the  case  is  clearly  embraced  by  the 
Law  of  Pennsylvania.  The  third  section 
includes  all  children  born  of  slaves  after 
the  passage  thereof,  to  whomsoever  their 
mothers  might  belong,  whether  citizens  of 
Pennsylvania,  or  other  States.  The  ex- 
ceptions in  the  tenth  section  are  pointed  to 
children  born  of  slaves  within  the  State, 
and  excludes  them  from  the  operation  of 
the  Act,  because  of  the  ownership  of  Dele- 
gates to  Congress,  &c.  These  exceptions 
do  not  narrow  the  construction  of  the  Act, 
by  any  possible  inference  as  to  other  chil- 
dren born  of  slaves  within  the  State,  than 
those  within  the  exceptions.  Throughout, 
the  Law  applies  to  them  as  persons,  and 
not  as  property,  by  which  to  limit  its  oper- 
ation, bv  the  rights  of  the  owners  of  the 
mothers. 

The  second  question,  then,  as  to  the 
power  of  the  State  of  Pennsylvania  to  con- 
fiscate the  property  of  a  citizen  of  Vir- 
ginia, does  not  directly  occur.  The  power 
of  the  State  of  Pennsylvania  to  change  the 
condition  of  persons,  held  under  its  Law 
(and  no  other)  in  slavery,  cannot  be  ques- 
tioned, especially  if  they  were  not  then  the 
property  of  a  citizen  of  another  State, 
which  is  not  the  case  before  the  Court. 

If  at  the  time  the  Act  of  1780  passed, 
and  went  into  operation,  Hannah,  the 
mother  of  Susanna,  the  Plaintiff,  was  the 
slave  of  Gilcrist,  (which  is  not  positively 
found  by  the  verdict, )  both  his  property  in 
her,  and  her  condition  as  a  slave,  were 
subject  to  the  Law  of  Pennsylvania.  It 
might,  and  did  change  the  character  of 
his  property  in  her,  and  in  so  far,  her  con- 
dition as  a  slave.  Before  the  passage  of 
the  Act  of  1780,  he  held  an  absolute  prop- 
erty in  her,  and  her  children  then  to  be 
born.  Afterwards,  though  his  property  in 
her  was,  as  to  her  services,  the  same,  her 
condition    was    so   changed  that  she  could 


not  be  the  mother  of  a  slave  in  Pennsyl- 
vania, and  his  property  in  her  to  that  ex- 
tent was  changed.  The  Law  of  Pennsyl- 
vania was,  as  regarded  his  property 
573  '^in  her  and  her  condition,  executed. 
His  Will  could  not  affect  this  state  of 
things.  It  might  pass  his  qualified  prop- 
erty in  her  and  her  future  offspring,  ac- 
cording to  the  provisions  of  the  Act,  but  it 
could  not  alter  the  then  condition,  either 
of  Hannah,  or  of  her  offspring  born  after- 
wards :  They  remained  as  before  under  the 
Act.  Susanna,  the  Plaintiff,  was  born  on- 
der  its  operation  in  Pennsylvania:  by  it 
though  born  of  a  slave,  she  was  free:  aod 
in  this  aspect  of  the  case,  the  Court  is  not 
called  on  to  execute  the  Law  of  Pennsyl- 
vania, but  the  Law  of  Virginia,  which 
does  not  now,  and  did  not  then,  permit  a 
perFon  free  in  Pennsylvania,  to  be  held  in 
slavery  here. 

If  Susanna  had  been  born  in  Virginia, 
after  the  removal  of  her  mother,  the  qnes- 
tion  would  be  a  different  one.  It  might  be 
argued,  that  though  the  Law  of  Pennsyl- 
vania had  imparted  to  Hannah  a  new  con- 
dition ;  that  is,  that  though  a  slave 
absolutely  as  to  service,  her  children  were 
not  to  follow  her  condition  as  in  Virginia, 
yet  that  in  Virginia,  her  condition  in 
Pennsylvania  would  not  protect  her  chil- 
dren born  here.  How  that  would  be,  it  is 
not  necessary  for  the  Court  to  decide.  The 
Judgment  ought  to  be  affirmed. 

The  other  JUDGES,  CABELL,  COAL- 
TER,  GREEN  and  CARR,  concurred,  that 
the  Judgment  be  affirmed. 


574      *Hamlin'8  Administrator  v.  Atkinson, 
Surviving  Justice,  &c.* 

November.  1888. 

Joint  Obliffors-  Death  of  One  Obligor  Pendibfr  Proceed- 
Infft— Scire  Facias— Presumption  —Where  two  obli- 
gors are  sued,  and  botb  die  peadioff  tbe 
proceediDfiTS,  thoufirb  it  is  not  expressed  wbicbof 
tbem  died  first;  on  a  Sci.  Fa.  affainst  the  Admin- 
istratorof  one  of  them,  wbo  does  notdemarto 
the  Sci.  Fa.,  nor  plead  a  variance  between  it  and 
tbe  proceedings  on  wblcb  it  Issued,  but  pleads  to 
issue,  it  must  be  understood  tbat  tbe  other  obli- 
cor  died  first,  and  that  the  action  survived  a^iost 
the  obligor,  against  whose  representative  tbe 
Scire  Facias  was  sued  out. 

Evidence— Receipts— Witness. t— If  a  witness  intro- 
duced by  the  Plaintiff  speaks  of  receipts  wblcb  be 
had  taken,  the  evidence  ought  to  be  rejected, 
unless  he  can  show  that  they  were  lost,  or  out  of 
the  power  of  the  Plaintiff. 

Quardlan  and  Ward -Official  Bond-Dlscharfe  af- 
Bond  by  Qnardian  and  Ward.$— A  bond  given  by  a 
guardian,  on  a  settlement  with  his  Ward  after 
she  comes  of  age,  is  no  discharge  of  the  Guardian's 
Bond,  previously  given  by  the  Guardian  and  his 
sureties:  nor  canitbegivtn  In  evidence  under 
the  plea  of  conditions  performed  in  bar  of  tbe 
speciality,  though  it  may  be  given  in  evidence  as 
proof  of  what  is  due. 
On  the  28th  July,  1823,  Thomas  Atkinson 

survivor   of   Peterson    Goodwyn    and  foor 


*Por  monographic  notes  on    Novation;  Revival  • 
Suits  and  Actions,  see  end  of  case. 

tEvidence-ReceipU.— In  Bowles  v.  Elmore,  TGratt 
393,  it  is  said:  "When  a  receipt  is  given  for  a  pay- 
ment, the  general  opinion  is  that  the  payment  may 
be  proved  as  well  by  parol  evidence  of  the  fact  as 
by  the  production  and  proof  of  the  receipt  thongh 
tbe  case  of  bamlin  r.  Atkimon.  6  Rand.  574.  has  thrown 
some  doubt  on  that  question  in  this  state.  But  I 
doubt  whether  the  case  under  consideration  falls 
in  tbat  class.** 

See  generally,  monographic  note  on  "Evidence'* 
appended  to  Lee  v.  Tapscott.  2  Wash.  276. 

tOuardlan  and  Ward— Official  Bond  Dtackarged- 
Bond  by  Quardlan  to  Ward.— In  Smith  v.  BlackweU. 
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others,  Justices  of  Dinwiddie  County,  for 
the  benefit,  and  at  the  costs  of  Mary  W. 
I^anier,  sued  out  of  the  Superior  Court  •f 
Law  for  the  Town  of  Petersburg,  a  Writ 
of  Capias  ad  Respondendum  against  Wil- 
liam Wills  and  John  Hamlin,  on  a  Guard- 
ian's bond  executed  by  the  former  as 
principal,  and  the  latter  as  surety.  The 
Writ  was  executed  on  Wills,  and  returned 
''Not  found,  "as  to  the  other  Defendant. 
An  Alias  was,  in  the  following  September, 
issued  against  Hamlin,  returnable  to  the 
November  Rules,  and  returned  executed. 
The  Plaintiff  filed  his  Declaration  against 
both  Defendants  at  the  September  Rules, 
which  sets  forth  the  bond,  of  which  che  con- 
dition is  that  the  Guardian,  Wills,  shall 
deliver  to  Mary  W.  Lanier,  the  Ward,  on 
her  attaining  to  lawful  age,  all  the  estate 
due  to  the  said  orphan,  and  to  account,  &c. 
The  breaches  assigned,  are  the  neglect 
and  refusal  to  deliver  over  the  estate,  and 
the  non-payment  to  the  Ward  of  the 
sum  of  $373,  with  interest  from  the  Ist 
March,  1819,  found  due  from  the  Guardian. 
A    common     order    was    entered     against 


81  Gratt.  297.  it  Is  said:  "The  court  is  of  opioioD  that 
the  boDds  executed  by  James  Blackwell.  deceased, 
in  his  lifetime,  to  bis  ward.  James  D.  Rldckwell.  and 
which  are  tbesubjectof  this  cod  ten  tion,  wereg^iven 
for  the  balance  due  him  by  the  said  James  Black- 
well  as  his  guardian:  and  that  said  bonds  were 
iriven  as  an  acknowledgment  of  the  amount  of 
his  indebtedness  to  him  and  to  ffet  time  for  the 
payment  thereof:  that  the  giving  of  said  bonds 
and  their  acceptance  by  the  ward  did  not  merg-e 
the  debt  due  to  the  ward  by  the  obliffor  in  his 
fiduciary  character,  and  was  not  a  discharg-e 
or  extinguishment  of  the  same  until  paid:  and 
the  bonds  being  executed  for  a  pre-existlofir  debt, 
due  from  the  obligor  as  guardian,  were  not  a 
novation  of  the  debt,  and  did  not  change  its 
fiduciary  character.  In  Hamlin  v.  Atkinson.  Q  Rand. 
574.  the  question  whether  a  bond  taken  by  the  ward 
for  the  amount  appearing  due  from  the  guardian 
on  settlement  merged  the  original  right  of  action. 
Judge  Allen  remarks  in  Yerby  &  Wife  v.  Lynch  & 
al.,  8  Gratt.  460  'was  in  effect  decided  by  this  court 
It  was  there  decided  that  such  subsequent  bond  was 
no  discharge  of  the  official  bond  unless  fflven  and 
received  in  full  satisfaction.  A  bond  to  perform 
that  for  which  the  party  was  before  bound  by 
another  bond  is  no  discharge  of  the  latter.'  And 
in  the  dame  case  Judge  Stanard  concedes  *the 
inefficiency  of  one  security  to  merire  another  of 
equal  or  higher  dignity.'  And  in  the  same  case 
Judge  Brooke  said  that  the  bond  given  by  the 
guardian  to  the  husband  of  his  ward  did  not  merge 
the  official  bond.  Is  settled  in  the  case  of  Hamlin  v. 
Atkinson.  'In  that  case  the  bond  of  the  guardian 
was  sriven  to  his  adult  ward  when  she  was  sui  Juris 
and  competent  to  contract  for  herself.  Yet  the 
court  held  that  a  bond  for  the  same  thing  did  not 
extinffuiNh  the  official  bond,  and  the  ward  might 
recover  from  the  sureties  in  that  bond  what  was 
due  to  her  from  the  ffuardlan.  treatinir  the  bond 
^ven  her  as  proof  of  what  was  due;  and  in  this  the 
whole  court  concurred.'  In  a  note,  it  is  said.  Judge 
Gbben,  in  a  manuscript  opinion  in  Hamlin's  Adm'rv. 
Atkinson,  said:  'The  bond  given  by  the  sruardian  to 
his  ward  for  the  amount  due  to  her  by  settlement 
was  not  a  discharge  of  the  surety  in  his  official  bond. 
No  bond  can.  in  any  case,  be  a  bar  or  satisfaction  of 
another  by  the  same  person.'  By  sriving  and  receiv- 
ing the  bonds  in  this  case  the  debt  did  not  lose  iu 
fiduciary  character,  it  not  appearing  that  there  was 
any  agreement  by  the  ward  to  receive  it  in  full  dis- 
charge and  satisfaction  of  what  was  due  to  him 
from  his  guardian  In  his  fiduciary  character:  of 
which  It  Is  necessary  that  the  proof  should  be  full 
and  satisfactory.  And  the  bond  being  for  a  debt 
which  was  fiduciary,  it  could  not  lose  that  character 
by  lapse  of  time.  It  continues  to  be  fiduciary  until 
it  is  satisfied." 

See  principal  case  also  cited  with  approval  on  this 
subject  In  Yerby  v.  Lynch.  8  Gratt  485.  496.  504.  605. 
512.  513;  Barnum  v.  Frost  17  Gratt  418. 

See  further,  monographic  note  on  "Guardian  and 
Ward"  appended  to  Barnum  v.  Froj»t  17  Gratt  398: 
monographic  note  on  "Official  Bonds"  appended  to 
Sanirster  v.  Com  .  17  Gratt  124. 
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the    Defendant,  Wills,  at    the    *Sep- 

tember  Rules,  which  was  confirmed 
at  the  October  Rules,  and  a  Writ  of  En- 
quiry then  awarded;  and  at  the  October 
Term,  the  Court  not  being  held,  the  cause 
was  continued  as  to  him.  At  the  Novem- 
ber Rules,  the  common  order  was  entered 
against  the  other  Defendant,  Hamlin, 
which  was  confirmed,  and  the  Writ  of  En- 
quiry awarded  at  the  December  Rules.  At 
the  next  Term  of  the  Court,  which  was  in 
May,  1824,  an  entry  was  made  on  the  Rec- 
ord, that  *^this  suit  abates  by  the  death  of 
the  Defendant."  [Although  it  must  have 
been  on  the  docket  against  two  Defendants, 
yet  it  was  abated  only  as  to  one,  with- 
out naming  which  one.]  At  the  October 
Term,  1824,  the  entry  is,  that  **this 
suit,  which  stands  for  revival,  is  con- 
tinued till  the  next  Court."  At  the 
May  Term,  1825,  the  Plaintiff,  at  the 
instance  of  the  relator,  sued  out  a  Scire 
Facias  to  revive,  against  Vivant  Quini- 
chett,  Administrator  of  John  Hamilton,  de- 
ceased; and  that  not  being  executed,  an 
Alias  Scire  Facias  was  sued  out  against  the 
same  person,  at  the  rules  in  August,  1825, 
returnable  to  September;  and  that  being 
returned  executed,  a  Judgment  by  default 
was  entered  against  the  Administrator, 
with  a  writ  of  Enquiry  of  damages.  At 
the  October  Term,  1825,  the  cause  was  con- 
tinued. At  the  May  Term,  1826,  the  De- 
fendant (who  is  described  as  Administrator 
of  John  Hamlin,  deceased,  who  was  co- 
obligor  with  William  Wills,  deceased,) 
pleaded  ^*Conditions  performed,"  on  which 
issue  being  joined,  a  trial  was  had,  and 
a  Verdict  and  Judgment  rendered  in  behalf 
of  the  Plaintiff  for  the  debt  in  the  Decla- 
ration mentioned,  to  be  discharged  by  the 
payment  of  $267,  with  interest  from  the 
1st  October,  1829.  There  was  a  Bill  of  Ex- 
ceptions taken  to  two  opinions  of  the  Court 
given  during  the  trial.  It  stated,  that  the 
Plaintiff  introduced  Robert  Lanier  as  a 
witness  to  prove  that  he,  as  the  Adminis- 
trator of  his  mother,  had  paid  to  William 
Wills  in  his  life-time,  as  Guardian  of  the 
beneficiary  Plaintiff,  the  sum  of  about  $300, 

at  different  times  in  the  years  1808-'9 
576      and    '10,    it    being    the   ^amount    to 

which  she  was  entitled  from  the  said 
decedent's  estate:  that  he  took  the  said 
Will's  receipts  for  the  sums  so  paid :  that 
on  the  evening  before  the  witness  gave 
evidence,  he  was  requested  by  the  Plain- 
tiff's Counsel  to  bring  the  said  receipts, 
but  not  recollecting  where  he  had  put  them,* 
and  thinking  it  probable  he  could  not  find 
them,  he  had  made  no  examination  for 
them ;  whereupon,  the  Defendant  objected 
to  the  said  evidence,  and  required  the  pro- 
duction of  the  baid  receipts,  but  the  Court 
over-ruled  the  objection,  and  admitted  the 
testimony. 

The  Defendant  afterwards  proved  that  in 
1819,  a  settlement  had  taken  place  between 
the  said  Mary  W.  Lanier,  then  of  full  age, 
and  her  said  Guardian,  in  which  the  mat- 
ter was  found  indebted  to  her  in  the  sum 
of  $373,  for  the  payment  whereof,  he  ex- 
ecuted his  bond  to  her  payable  on  demand, 
with  interest  from  the  date;  that  she  took 
the  said  Bond,  and  had  received  two  par- 
tial payments,  which  were  credited   on  the 
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same,  bat  that  a  balance  was  still  due  on 
the  said  Bond,  to  recover  the  amount  of 
which,  this  action  was  brouf^ht;  where- 
upon, the  Defendant  moved  the  Court  to 
instruct  the  Jury,  that  the  settlement  of 
the  Guardianship  accounts  between  the 
Ward,  after  she  was  of  age,  and  her  Guard- 
ian, and  the  execution  of  the  Bond  by  the 
latter  to  the  former,  together  with  her  ac- 
cepting the  said  Bond,  and  receiving  par- 
tial payments  thereon,  discharged  the 
Testator  of  the  Defendant  from  his  liabil- 
ity as  surety  of  the  Guardian  for  the  sum 
for  which  the  said  Bond  was  taken ;  al- 
though there  was  no  evidence  to  prove, 
that  the  said  Bond  was  accepted  by  the 
said  Mary  W.  Lanier,  as  full  payment  or 
satisfaction  of  the  claim  against  her  said 
Guardian ;  which  instruction  the  Court 
refused  to  give,  and  the  Defendant  ex- 
cepted. The  case  came  here  by  a  Super- 
sedeas to  the  Judgment. 

May,  for  the  Plaintiff  in  Error. 

Spooper,  for  the  Defendant  in  Error. 

577  *November  17.    The  PRESIDENT 
delivered  his  opinion. 

The  Record  exhibits  a  case,  in  which  it 
appears  that  there  were  several  irregulari- 
ties in  the  proceedings,  all  of  which  I  think 
are  cured,  no  advantage  having  been  taken 
of  them  in  the  pleadings.  The  suit  was 
instituted  by  Thomas  Atkinson,  as  surviv- 
ing Justice  of  Dinwiddle  County,  at  the 
relation  of  Mary  W.  Lanier,  against  hor 
Guardian,  William  Wills,  and  his  surety, 
John  Hamlin,  on  the  Guardian's  Bond, 
taken  to  the  Justices  of  Dinwiddle  County, 
in  the  usual  form.  The  Writ  was  returned 
executed  on  Wills,  and  Hamlin  not  found. 
At  the  subsequent  Rules,  an  Alias  was 
sued  out  against  Hamlin,  and  returned  ex- 
ecuted; and  thereupon  a  Declaration  was 
filed  against  both  on  the  Guardian's  Bond, 
of  which  profert  is  made,  and  breaches  of 
the  condition  assigned,  which  are  set  out 
in  the  Declaration.  Afterwards,  a  condi- 
tional order  is  entered  against  Wills,  and 
is  subsequently  confirmed  against  him,  he 
having  been  arrested,  and  not  appearing. 
At  a  subsequent  rule-day,  and  after  a  con- 
tinuance of  the  cause  as  to  Wills,  by  Law, 
there  being  no  Court  held  in  the  month  of 
October,  1823,  a  conditional  Judgment  is  en- 
tered against  Hamlin,  also,  and  at  another 
day  at  Rules  confirmed  against  him,  and  a 
Writ  of  Enquiry  awarded,  as  in  the  case 
of  Wills.  At  a  subsequent  Term,  the  suit 
is  entered  abated  by  the  death  of  the  De- 
'fendant,  without  saying  which.  At  the 
next  Term  the  cause  is  continued  for  re- 
vival until  the  next  Term.  Then  dropping 
the  suit  against  Wills,  as  it  would  seem 
from  the  after-proceedings,  at  the  next 
Term  a  Writ  of  Sci.  Ea.  is  sued  out  against 
the  Defendant,  as  Administxator  of  Ham- 
lin, reciting  that  action  to  have  been 
against  him  as  co-obligor  of  Wills,  the 
Guardian:  the  Sci.  Ea.  is  returned,  '*came 
too  late  to  hand  to  execute,"  and  the  suit 
is  again  continued,  without  noticing  what 
suit,  but  it  must  be  presumed  the  suit  on 
the  Sci.  Ea.,  until  the  next  Term,  and  then 
an  Alias  Scire  Eacias  is  sued  out,  and 

578  being  executed,  as  appears  by  the  *re- 
turn  of  it,  and  the  Defendant  failing 

to    appear    at    Rules   and  plead,  an  Office- 


Judgment  is  entered  against  him,  and  a 
Writ  of  Enquiry  awarded.  At  another  Term 
the  suit  is  continued  till  the  next  Term, 
when  the  Defendant  by  his  Attorney, 
pleaded  to  the  Declaration,  '^conditions 
performed,"  to  which  the  Plaintiff  replied 
generally,  and  it  was  ordered  that  the 
Judgment  in  the  Office  be  set  aside,  were- 
upon  came  a  Jury,  who  found  a  general 
verdict  for  the  Plaintiff,  for  the  debt  in 
the  Declaration,  to  be  discharged  by  the 
payment  of  $267,  with  interest,  and  Judg- 
ment was  entered  accordingly. 

The  Scire  Eacias  sued  out  against  the 
Defendant,  was  in  the  nature  of  an  action 
against  him,  which  may  be  released  by 
that  name,  (Litt.  505;  Co.  Litt.  290;)  and 
might  have  been  demurred  to.  Having 
failed  to  demur,  or  to  plead  any  variance 
between  it  and  the  proceedings  on  which 
it  issued,  (Paradise's  Adm'rs  ▼.  Cole  & 
Henderson,  6  Munf .  218, )  it  must  now  be 
understood  that  Wills  died  first,  and  that 
the  action  survived  against  Hamlin,  the 
intestate  of  the  defendant,  and  upon  bis. 
death,  (after  the  death  of  Wills,  the  princi- 
pal,) was  properly  revived  by  the  Scire 
Eacias  against  the  Defendant,'  as  Admio- 
istrator  of  Hamlin. 

The  errors  insisted  on  in  the  Bill  of  Ex- 
ceptions, are  of  a  different  character.  The 
first,  is  to  the  admission  of  the  testimony 
of  Robert  Lanier,  who  gave  evidence  that 
he,  as  the  Administrator  of  his  mother, 
had  paid  to  William  Wills,  the  Guardian  of 
Mary  Lanier,  the  sum  of  about  $300,  at 
different  times  in  the  years  1808-'9  and  '10, 
it  being  the  amount  to  which  she  was  en- 
titled from  the  decedent's  estate;  that  he 
took  the  said  Will's  receipts  for  the  sums 
so  paid;  that  on  the  evening  before  the 
witness  gave  evidence,  he  was  requested 
by  the  Plaintiff's  Counsel  to  bring  the  said 
receipts,  but  not  recollecting  where  he  pat 
them,  and  thinking  it  probable  he  could 
not  find  them,  he  had  made  no  examina- 
tion for  them.  Not  now  deciding  whether, 
if  the  witness  had  spoken  positively,  and 
with  certainty  as  to  the  dates  and 
579  amount  of  the  payments  made,  *his 
evidence,  if  believed  by  the  Jury, 
would  have  been  equivalent  to  the  receipts 
themselves,  as  being  of  equal  degree,  the 
Court  is  of  ot>inion,  that  as  he  could  not 
so  speak,  his  testimony  ought  not  to  have 
been  received  in  the  absence  of  the  re- 
ceipts, unless  it  had  appeared  th;«t  they 
were  lost,  or  out  of  the  power  of  the  Plain- 
tiff, which  is  negatived  by  the  statement 
of  the  witness,  that  he  was  requested  by 
the  Plaintiff's  Counsel  to  bring  them,  Ac 
It  was  error,  therefore,  to  permit  this  evi- 
dence to  go  to  the  Jury. 

The  second  objection  is  to  the  Court's  re- 
fusing to  instruct  the  Jury,  that  the  ac- 
ceptance by  Mary  Lanier,  the  Ward,  after 
she  had  attained  full  age,  of  a  Bond  from 
the  Guardian  individually,  for  the  sum  of 
$373,  the  balance  due  on  a  settlement,  and 
on  which  partial  payments  had  been  made, 
was  a  discharge  of  the  security  on  the 
Guardian's  Bond.  A  Bond  to  perform  that 
for  which  the  party  was  before  bound  by 
another  Bond,  is  no  discharge  of  the  Utter, 
for  accord,  it  is  said,  does  not  mend  the 
matter ;  1    Bac.    Abr.    43 ;  but,    if  it  conld 
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have  been  available  in  this  case,  it  onght 
to  have  been  pleaded.  2  Starkie,  p.  26  and 
27.  It  was  not  matter  of  evidence  on  the 
plea  of  conditions  performed  in  bar  of  tne 
apecialtj  on  which  the  suit  was  brought, 
though  it  was  prima  facie  evidence  of  the 
amount  due  by  the  Guardian,  liable  to  be 
repelled  by  evidence  on  the  part  of  the  se- 
curity. If  it  could  have  been  pleaded,  the 
proof  should  have  been  full,  that  it  was 
given  and  received  in  full  satisfaction,  as 
to  which  there  was  no  evidence.  There 
was  no  error,  therefore,  in  refusing  the 
instruction  asked  for  by  the  Defendant. 
But,  for  the  error  in  permitting  parol  evi- 
dence to  go  to  the  Jury  in  the  absence  of 
the  receipts,  the  Judgment  is  to  be  re- 
versed, the  cause  remanded  for  further 
proceedings,  the  verdict  to  be  set  aside, 
and  a  new  trial  awarded,  on  which  the 
parol  evidence  is  not  to  be  admitted  in  the 
absence  of  the  receipts,  unless  it  shall  ap- 
pear that  they  are  lost,  or  out  of  the  power 
of  the  Plaintiff. 

The  other  Judges,  all  being  present,  con- 
curred. 


NOVATION. 


I.  Depeodioff  on  Intention. 

A.  General  Rule. 

1.  Cases  lUnstratinir  the  Rule. 

a.  Ctaanffinsr  Place  of  Payment  of  Renewed 

Note. 

b.  Deed  of  Trust  and  Simple  Contract  Debt 
c  Deed  of  Trust  as  Collateral  Security. 

d.  Store  Account  Me  tired,  Rule  in  Equity. 

e.  Guardian's  Bonds. 

B.  Evidence. 

1.  Bond  as  Proof  of  Amount  Due. 

2.  Intention  to  Novate  Must  Be  Made  Clear. 

Cross  References  to  Monoffraphic  Notes. 

Bills,  Notes  and  Checks,  appended  to  Archer  v. 

Ward.  9  Gratt  822. 
Bonds,  appended  to  Ward  v.  Churn,  18  Gratt  801. 
Contracts,  appended  to  Enders  v.  The  Board  of 

Public  Works,  1  Gratt  8eM. 
Official  Bonds,  appended  to  Sangrster  v.  Com.,  17 

Gratt  124. 

L  DBPBNDINQ  ON  INTENTION. 

A.  GENERAL  RULE.— A  mere  chauire  of  securi- 
ties of  equal  dignity  is  not  a  novation  of  the  debt 
unless  plainly  so  intended  by  the  parties.  Coles  t. 
Withers,  88  Gratt  186.  See  Gibert  v.  Washinfirton, 
etc..  Co..  88 Gratt  586:  Fidelity  Ins..  etc..  Co.  v.  Shen- 
andoah Valley,  etc.,  Co..  86  Va.  1,  9  S.  E.  Rep.  769; 
Moore  V.  Johnson.  84  W.  Va.  672.  18  S.  E.  Rep.  918: 
Stimpson  V.  Bishop,  82  Va.  199;  Yancey  v.  Mauck.  16 
Gratt  800:  Fidelity  Loan,  etc.,  Co.  v.  Engrleby.  99  Va. 
168.  87  S.  E.  Rep.  967:  Smith  v.  Watson,  82  Va.  712. 1  S. 
E.  Rep.  96;  Taylor  v.  The  Bank  of  Alexandria.  5 
Leiffh  471:  Feamsier  v.  Wlthrow,  12  W.  Va.  668; 
State  Bank  of  Va.  v.  Domestic,  etc.,  Co.,  99  Va.  411, 
80  S.  E.  Rep.  141. 

1    Casks  ILLUSTBATIHO  THE  RUIiS. 

How  Intention  Determined  Generally. —Though  it  is 
well  settled  that  no  mere  change  in  the  form  of  the 
evidence  of  a  secured  debt  will  discharge  it  unless 
ISO  intended,  yet  where  one  security  is  accepted  in 
satisfaction  of  another,  the  debt  is  discharged, 
which  will  be  determined  generally,  by  the  surren- 
der or  retention  of  the  oriiTinal  security.  Fidelity 
Ins.,  etc.,  Co.  v.  Shenandoah,  etc..  Co..  86  Va.  18, 9 S.  E. 
Rep.  769.    See  Morriss  v.  Harvey s,  76  Va.  726:  Niday 


V.  Harvey,  9  Gratt  464:  Fidelity,  etc..  Co.  v.  Euffleby, 
99  Va.  168,  87  S.  E.  Rep.  957;  Deaton  Grocery  Co.  v. 
Pepper.  98  Va.  687.  86  S.  E.  Rep.  988. 

a.  Changing  Place  of  Pavrnent  of  Rentwid  NoU.—H. 
beiufir  In  want  of  money,  in  Aufirust  1867.  went  to  the 
city  of  Baltimore  with  a  nesrotiable  note  for  S3.  500, 
blank  as  to  date,  and  place  of  payment  but  slirned 
by  himself  and  endorsed  by  five  persons,  he  and 
they  liviuff  In  Virginia.  This  note  he  sold  to  M.  of 
Baltimore,  at  a  discount:  the  proper  date  was  In- 
serted and  the  place  of  payment  fixed  at  the  National 
Exchansre  of  Baltimore.  This  note  was  renewed 
with  the  same  parties,  and  In  April  1868  B.  made  a 
payment  on  It  of  $660.  and  another  note  to  meet  the 
balance  was  made  by  the  same  parties,  payable  at 
the  same  bank,  and  M.  affreed  to  take  this  note  at 
the  same  discount  The  last  note  belnar  paid,  M.  sent 
it  and  all  the  previous  notes  and  papers  connected 
with  the  loan,  with  a  statement  of  the  amount  due 
him,  to  a  friend  residing  In  Harrisonburg,  with  a 
request  that  he  would  take  B.*s  note  for  what  was 
due,  endorsed  by  the  same  parties.  This  was  done, 
and  the  note  was  made  payable  at  the  National 
Bank  at  Harrisonburg.  The  taking  of  the  last 
note  was  not  a  novation  of  the  previously  existing 
debt  Bowman  v.  Miller.  85  Gratt  881.  See  Steptoe 
▼.  Pollard.  80  Gratt  689;  Karn  v.  Blackford,  1  Va. 
Dec  841. 

b.  Deed  of  Tru$i  and  Simple  Contract  Debt  -Whether 
a  bond  and  deed  of  trust  to  secure  it  flriven  by  a 
partner  after  the  dissolution  of  the  partnership,  for 
a  simple  contract  debt  of  the  partnership,  releases 
the  other  partner  in  equity*,  depends  upon  the  inten- 
tion of  the  parties  in  giving  and  taking  them ;  and 
this  intention  may  be  ascertained  from  the  attend' 
ant  circumstances.  Niday  v.  Harvey,  9  Gratt  454; 
Meade  v.  Grlcrsby,  26  Gratt  612;  Karn  v.  Blackford,  1 
Va.  Dec.  846;  Steptoe  v.  Pollard,  80  Gratt  689. 

c.  Deed  of  Tntet  a»  Collateral  Security-— And,  where 
the  security  furnished  by  a  deed  of  trust  flriven  as 
an  additional  or  collateral  security  for  the  pay- 
ment of  a  judgment  is  entirely  lost  to  the  judg- 
ment creditor,  he  may  enforce  the  judgment  for  its 
full  amount  airainst  other  property  of  the  judgment 
debtor.  In  the  case  in  judgment  the  evidence 
shows  that  the  deed  of  trust  was  not  intended  as  a 
novation  of  the  debt  and  that  the  sale  made  by  the 
trustee.  ?t  which  the  judflrment  creditor  purchased, 
was  not  made  subject  to  the  vendor's  lien  on  the 
property  conveyed  In  trust  Deaton  Grocery  Co.  v. 
Pepper.  98  Va.  687,  86  S.  E.  Rep.  988. 

d.  Store  Account  Merged*  Mule  in  J^ui^y.— Where 
principal  and  a  surety  execute  their  bond  to  a  party 
In  settlement  of  an  account  due  by  the  principal,  at 
law  the  account  is  mersred  in  the  bond;  but  in 
equity  the  debt  on  the  account  will  be  held  as  still 
subsisting  If  necessary  to  do  justice  between  the 
parties.    Meade  v.  Grisrsby,  26  Gratt  612. 

e.  Guardian's  Bonds.— Bis  g\ia,rd\a,n  of  J  and  upon 
J*s  coming  of  age  B  has  a  settlement  with  J  of  his 
account  as  guardian,  and  being  found  indebted  on 
the  account  in  the  sum  of  13,  000.  he  executes  to  J 
his  four  bonds,  each  for  $760  payable  in  one,  two, 
three  and  four  years,  with  interest.  B  pays  the 
Interest  during  his  life  and  a  part  of  the  principal, 
and  was.  up  to  the  war,  able  to  pay  the  whole.  The 
giving  and  taking  these  bonds  was  not  a  novation 
of  the  debt  but  the  debt  due  from  B  to  J  continued 
to  be  a  fiduciary  debt,  and  entitled  to  rank  as  such 
in  the  administration  of  B's  estate.  Smith  v.  Black- 
well.  81  Gratt  291.  See  Tllson  v.  Davis,  82  Gratt  92; 
Hamlin  v.  Atkinson.  6  Rand.  674. 

And.  a  bond  given  by  a  guardian  on  a  settlement 
wltti  his  ward  after  she  comes  of  asre  is  no  discharflre 
of  the  guardian's  bound  previously  flriven  by  the 
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ffuardian  and  bis  saretles.    Hamlin  v.  Atkinson,  6 
Rand.  574.  See  Smith  v.  Blackwell.  31  Gratt  291. 
B.  EVIDENCE. 

1.  BOND  A8  Proof  op  Amount  Dub.— a  bond  given 
by  a  ffnardlan  on  a  settlement  with  his  ward  after 
she  comes  of  aire  is  no  discharsre  of  the  srnardian's 
bond  previously  siven  by  the  irnardian  and  his 
sureties,  and  it  cannot  be  given  in  evidence  under 
the  plea  of  conditions  performed  In  bar  of  the  spe- 
cialty, though  it  may  be  given  in  evidence  as  proof 
of  what  is  due.    Hamlin  v.  Atkinson,  6  Rand.  574. 

2.  Intention  to  Novate  Must  Be  Made  r^LEAB.— 
And  those  who  rely  upon  a  satisfaction  and  dis- 
charge of  the  original  debt  by  the  creation  of  a  new 
obligation  must  make  it  clear  that  the  intention  of 
the  parties  was  to  extinguish  the  original  debt  and 
create  a  new  one.  Fidelity  Loan,  etc..  v.  Engleby.  W 
Va.  168.  87  S.  E.  Rep.  957:  State  Bank  of  Va.  v.  Do- 
mestic Sewing,  etc..  Co..  99  Va.  411.  89  S.  E.  Rep.  141. 


RBVIVAL  OP  SUITS  AND  ACTIONS. 

L  General  Principles. 

A.  Scire  Facias  an  Action. 

B.  Right  of  Revivor  Statutory. 

C.  Rules  Governing  Proceedings. 
II.  Necessity  for  Revival. 

A.  Death  of  Liunatic. 

B.  Death  of   Creditor  Consenting   to  Judicial 

Sale  of  Debtor's  Land. 

C.  Where  Action    Survives  to    or  against  Co- 

plalntififs  or  Defendants. 

D.  Death  after  Verdict  or  Final  Decree. 

E.  Proceedings  outside  the  Cause. 

F.  Validity  of  Consent  Orders. 

G.  Presence  of  Proper  Parties  in  Another  Suit 
III.  What  Proceedings  Revivable. 

A.  General  Rule. 

B.  Action  of  Detinue. 

C.  Unlawful  Detainer. 

D.  Action  for  Slander. 

E.  Action  for  Damages  to  Land. 

F.  Writ  of  Right. 

G.  Application  for  Permission  to  Erect  a  MiU- 

Dam. 
H.  Trespass  Q.  C.  F. 
I.  Joint  Action. 
J.  Waiver  of  Objection. 
IV.  Parties. 

A.  Plaintiff. 

B.  Defendant 

C.  Unnecessary  Parties. 

D.  Waiver  of  Objections. 
V.  Proceedings  for  Revival. 

A.  Form. 

B.  Service  of  Process. 

C.  Defence. 

D.  Time  of  Revival. 

E.  Order  of  Revival. 
VL  Rights  of  Defendant 

A.  Right  to  Revive. 

B.  Right  to  Hasten  Revival  by  Plaintiff. 
VII.  Revival  by  Consent 

VIII.  Presumption  in  Appellate  Court. 
IX.  Revival  of  Appellate  Proceedings. 

Cross  Reference  to  flonographlc  Note. 

Scire  Facias,  appended  toKyles  v.  Ford,  2  Rand. 
1. 

1.  QENERAL  PRINCIPLBS. 

A.  SCIRE  FACIAS  AN  ACTION.— A  scire  facias  to 
revive  a  suit.  Is  in  the  nature  of  an  action,  and  may 
be  released  by  that  name.  Hamlin  v.  Atkinson,  6 
Rand.  574. 

B.  RIGHT  OF  REVIVOR  STATUTORY.  —  The 
right  of  revivor  is  a  statutory  right  and  in  the 


absence  of  a  statute  authorizing  it  no  suit  can  be 
revived.    Ashby  v.  Harrison.  1  Pat  &  H.  1. 

C.  RULES  GOVERNING  PROCEEDINGS. -A 
teire  faciat,  to  revive  a  suit  or  action,  decree  or 
judgment  can  only  be  issued  in  the  suit  to  be 
revived :  and  if  the  suit  was  in  equity,  the  teirefaeif 
must  be  in  equity,  and  be  governed  by  the  rules  of 
that  court:  and  if  the  action  was  at  law.  the  pro- 
ceedings must  conform  to  the  rules  of  that  coan. 
Garrison  v.  Myers,  12  W.  Va.  835. 

11.  NECESSITY  POR  REVIVAL. 

A.  DEATH  OF  LUNATIC— Where,  peodlnff  a 
suit  against  a  lunatic  represented  by  his  commit 
tee,  the  lunatic  dies,  the  committee  ip$o  faeh 
becomes  functus  officio  and  the  suit  abates,  aod 
must  be  revived  and  proceed  in  the  name  oftbe 
lunatic's  personal  representative  and  heirs:  aod 
all  proceedings  had  after  lunatic's  death  and  before 
such  revival,  are  void.   Paxton  v.  Stuart  80  Va.  83. 

B.  DEATH  OF  CREDITOR  CONSENTING  TO 
JUDICIAL  SALE  OF  DEBTOR'S  LAND. -Where* 
decree  of  sale  has  been  entered  in  a  suit  to  eoforce 
a  vendor's  lien,  and  a  judgment  creditor  of  the 
vendee,  whose  judgment  binds  his  real  esute, 
agrees  to  a  private  sale  provided  that  after  paylof 
the  vendor  he  should  receive  half  the  residue,  and 
the  purchase  failed,  it  is  error  to  order  a  resale 
without  reviving  the  suit  as  to  his  administrator, 
where  the  judgment  creditor  has  died,  since  by  his 
consent  to  the  first  sale,  such  creditor  becomes  a 
party  to  the  suit  and  he  may  file  a  bill  to  review 
such  decree.  Ayers  v.  Alphln,  88  Va.  41S.  18  S.  E. 
Rep.  899. 

C.  WHERE  ACTION  SURVIVES  TO  OR  AGAINST 
COPLAINTIFFS  OR  DEFENDANTS  -Where  one 
of  four  plaintiffs  in  an  action  of  detinue  dies,  it  U 
error  to  award  a  scire  facias  to  revive  the  action  in 
the  name  of  his  executor,  since  such  an  action 
survives.    Rose  v.  Burgess.  10  Leigh  180. 

So,  where  one  of  two  joint  plaintiffs  in  an  action 
of  trespass  quare  clausum  freait,  dies.  Tompkins  t. 
Vintroux,  3  W.  Va.  J48. 

So  where  one,  of  several  plaintiffs  suing  on  an 
indemnifying  bond.  dies.  Beckham  v.  Duncan,  l 
Va.  Dec.  009. 

So  where  one  of  several  joint  defendants  in  an 
action  on  'a  joint  contract  dies  before  verdict 
Henning  v.  Farnsworth,  41  W.  Va.  548.  28  S.  E.  Bep. 
008. 

In  the  case  of  a  bill  in  equity  against  two  persons, 
who  have  been  auctioneers  and  partners,  where  one 
dies  pending  the  suit:  it  is  not  necessary  to  revire 
the  suit  against  the  representative  of  the  decedent: 
the  plaintiff  may  proceed  against  the  survivor  alone. 
Townes  v.  Birchett  12  Leigh  178.  See  also,  Cunning- 
ham V.  Smithson.  18  Leigh  82. 

D.  DEATH  AFTER  VERDICT  OR  FINAL  DE- 
CREE.-If  a  party  die  after  verdict,  the  fact  does 
not  abate  the  suit  or  call  for  revivaL  Laldley  v. 
Jasper,  49  W.  Va.  520.  89  S.  E.  Rep.  109. 

Where  a  defendant  dies  after  final  decree.  It  is 
not  necessary  to  suggest  his  death  and  revive  tbe 
suit  against  his  heirs  in  order  to  obtain  a  mle 
against  persons  not  parties  to  the  suit  but  In  pos- 
session of  land  decreed  to  the  plaintiff.  Trimble  v. 
Patton,  5  W.  Va.  482. 

E.  PROCEEDINGS  OUTSIDE  THE  CAUSE.-If  in 
a  chancery  cause  land  has  been  sold,  and  a  sale 
confirmed,  and  a  rule  issued  against  the  purchaser 
to  show  why  the  land  should  not  be  resold,  to  which 
rule  the  purchaser  answers,  and  the  evidence  to 
overrule  and  support  his  answer  is  all  taken,  and 
the  plaintiff  in  the  original  cause  then  dies,  the 
original  cause  not  having  been  revived,  but  the  pro- 
ceedings on  the  rule  having  been  revived,  the  conn 
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bas  jurisdiction  to  render  a  decree  on  the  proceed- 
logs  under  the  rule.    Crisllp  v.  Cain.  19  W.  Va.  488. 

F.  VALIDITY  OF CX)NSENT ORDERS. -Where  no 
9eir€/ttci€ts  has  ever  issued  against  the  heir  of  a 
deceased  defendant,  an  order  of  dismissal  "agreed" 
Is  not  binding  on  them  and  hence  Is  not  binding-  on 
the  rlalntiff.  so  as  to  bar  another  action.  Stockton 
V.  Copeland,  80  W.  Va  674.  5  S.  E.  Rep.  148. 

G.  PRESENCE  OF  PROPER  PARTIES  IN 
ANOTHER  SUIT.— Where  the  sole  defendant  in  two 
causes  dies  before  decree,  and  in  one  case  the  cause 
had  never  been  revived  and  In  the  other  had  been 
revived  by  consent  as  to  the  executor  alone,  and 
not  in  the  name  of  the  widow  and  heirs,  who  were 
necessary  parties,  though  the  causes  are  heard  by 
consent  along  with  a  third  suit,  in  which  the  neces- 
sary parties  in  the  former  suit  were  before  the 
court,  the  decree  in  the  three  causes  will  be  re* 
versed,  and  sent  back  to  be  revived  as  to  the 
proper  parties  in  the  two  former  suits.  Callaffhan 
v.  Circle.  13  W.  Va.  668. 

III.  WHATPROCBBDINaSRBVIVABLB. 

A.  GENERAL  RULE.— Any  action  may  be  revived 
if  it  were  orUrinally  maintainable  by  or  ag-ainst  the 
personal  representative,  if  a  personal  action,  and  if 
a  real  or  mixed  action,  by  or  against  the  heir  or 
•devisee.  Stockton  v.  Copeland,  80  W.  Va.  674. 5  S. 
E.  Rep.  148;  Taylor  v.  Riirhtmire,  8  Leiffh  468. 

In  Cunningham  v.  Say  re,  21  W.  Va.  440,  it  was 
beld  that  the  provision  of  the  Code.  ch.  127,  I  2. 
that  "if  a  plaintiff  or  defendant  die  pending-  any 
action  whether  the  cause  of  action  would  survive  at 
common  law  or  not,  the  same  may  be  revived  and 
prosecuted  to  judgment  a^nd  execution,  in  the  same 
manner"  as  if  it  were  a  cause  of  action  arising  out  of 
contract,  was  not  intended  to  create  any  new  right 
and  give  an  action  to  the  heir,  devisee  or  represen- 
tative which  he  had  not  at  common  law.  but  only  to 
avoid  the  irreat  inconvenience  arising  from  follow- 
ing the  technical  rule  of  the  common  law  in  abat- 
ing actions,  when  the  personal  representative,  heir 
or  devisee  might  bring  another  suit  to  accomplish 
substantially  the  same  object. 

Upon  the  death  of  a  defendant  in  detinue,  if  his 
administrator  consent  that  the  cause  shall  stand 
revived  airainst  him,  such  consent  places  the  cause 
in  the  same  situation  that  it  would  be  in  after  the 
service  of  a  seire/aciat  against  the  administrator, 
alleging  that  the  property  had  come  to  his  posses- 
sion and  was  detained  by  him.  Greenlee  v.  Bailey. 
9  Lelffb  BM. 

B.  ACTION  OF  DETINUE.-An  action  of  detinue 
cannot  be  revived  against  an  executor  unless  the 
chattel  demanded  actually  come  into  his  posses- 
sion, and  such  fact  must  appear  by  sugg-estlon  In 
the  scire  facias,  or  upon  the  return  of  a  scire  facia* 
•executed.  The  plaintiff  should  file  a  count  alleging 
such  possession,  otherwise  the  scire  facias  will  be 
bad  on  demurrer.  Catlett  v.  Russell.  6  Leigh  844; 
Allen  V.  Harlan,  6  Leigh  42;  Greenlee  v.  Bailey.  9 
Leigh  526. 

C.  UNLAWFUL  DETAINER.— Prior  to  the  adop- 
tion of  the  Code  of  West  Virginia.  It  was  held  that 
the  proceeding  of  unlawful  detainer  is  incapable 
of  revival  on  the  death  of  the  defendant  Chapman 
V.  Dunlap.  4  Gratt  86.  Or  of  the  plaintiff.  Moran  v. 
Eldridge.  2W.  Va.  574. 

But  see  Cunningham  v,  Sayre.  21  W.  Va.  440, 
set  out  ante  under  "General  Rule,"  III.  A. 

D.  ACTION  FOR  SLANDER.-An  action  for  slan- 
der abates  on  the  death  of  the  defendant  since  it 
does  not  survive  against  his  executor  or  adminis- 
trator.   Hook  V.  Hancock.  5  Manf.  546. 

E.  ACTION  FOR  DAMAGES  TO  LAND.-A  pro- 
ceeding to  recover  damages  to  land  for  Injuries 


occasioned  by  the  building  of  a  dam.  Is  revlvable 
on  the  death  of  the  plaintiff,  in  the  name  of 
his  administrators,  but  not  his  heirs.  Upper  Appo- 
mattox Co.  V.  Hardlngs.  11  Gratt  1. 

F.  WRIT  OF  RIGHT.- Where  a  writ  of  right 
abated  by  the  death  of  the  tenant  in  1812,  the  abate- 
ment being  entered  of  record,  the  suit  could  not  be 
revived  against  the  heirs  of  the  tenant  In  1880, 
under  the  Act  of  1819.  1  Rev.  Code.  ch.  128.  S  87.  that 
statute  belnff  prospective.  Lovell  v.  Arnold.  8 
Leigh  16. 

But  under  the  statute,  where  a  writ  of  right  is 
brought  ag-ainst  a  feme  life  tenant  who  dies,  and 
the  demandants  revive  the  action  against  her  heirs 
at  law.  thouffb  they  claim  and  hold  the  land  in  con- 
troversy, not  as  heirs  at  law.  but  as  devisees  under 
the  will  of  their  father,  the  demandants  may  re- 
vive airainst  the  heirs  of  the  first  tenant:  and  they 
may  defend  the  action  by  showing-  title  in  them- 
selves, however  derived.  Davis  v.  Teays,  8  Gratt 
288. 

G.  APPLICATION  ]?K)R  PERMISSION  TO 
ERECT  A  MILLDAM.-If  prior  to  the  Code  of  1849. 
any  party  resisting  an  application  for  permission 
to  build  a  dam  died,  the  proceeding  might  have 
been  revived  against  his  heirs,  not  by  virtue  of  any 
statute  authorizing  revivals,  but  from  the  very 
nature  of  the  statutory  proceedln?  by  the  writ  of 
ad  QUod  damnum.  If  there  is  doubt  about  this,  how- 
ever, the  comprehensive  lang-uaffe  of  the  new  Code, 
in  respect  to  revivals,  leaves  no  room  for  doubt  as 
to  any  such  case  arising  since  that  Code.  Hale  v. 
Burwell.  8  Pat  &  H.  608. 

H.  TRESPASS  QU ARE  CLAUSUM  FREGIT.— An 
action  ef  trespass  guars  clausum  frecrit.  is  not  con- 
verted Into  an  action  ds  bonis  asportmtis,  by  an 
allegation  in  the  declaration,  that  trees  cut  were 
carried  away:  and  therefore,  the  rule  actio  per- 
sonalis morilur  cumpersona  applies  to  such  an  action. 
Harris  v.  Crenshaw,  3  Rand.  14.  See  also,  Tompkins 
V.  Vintroux.  8  W.  Va.  148. 

I.  JOINT  ACTION.— Where  one  of  two  or  more  co- 
plaintiffs  or  defendants  In  a  joint  action  dies  pend- 
ing the  suit,  and  the  action  survives  to  or  against 
the  coplalntlffs  or  defendants,  it  Is  not  revlvable  in 
the  name  of  or  against  the  personal  representative 
of  the  deceased  party.  As  to  plaintiff,  see  Tompkins 
V.  Vintroux.  8  W.  Va.  148.  As  to  defendant  see  Hen- 
ninir  V.  Farnsworth.  41  W.  Va.  548. 28  S.  E.  Rep.  668. 
J.  WAIVER  OF  OBJECTION.-Where  one  co- 
plaintiff  in  a  joint  action  of  trespass  q.  c.  f.  dies,  if 
the  action  is  revived  by  consent  In  the  name  of  the 
sole  devisee  of  the  decedent,  no  objection  can  be 
afterwards  raised  by  the  parties  consenting. 
Tompkins  v.  Vintroux.  8  W.  Va.  148. 

IV.  PARTIES. 

A.  PLAINTIFF. 

Administrator  de  Bonis  Non.— Upon  the  death  of  a 
surviving  executor  It  Is  competent  and  proper  to 
revive  the  suit  In  the  name  of  the  administrator  ds 
bonis  non.    Bell  v.  Humphrey,  8  W.  Va.  I. 

Administrator  of  Husband.— in  a  suit  by  husband 
and  wife,  for  the  recovery  of  personal  property  in 
her  right.  If  the  husband  dies,  the  right  survives  to 
her:  and  on  her  death,  the  suit  should  not  be  re- 
vived In  the  name  of  his  administrator.  Vaughan 
V.  Wilson.  4  Hen.  &  M.  452. 

Next  Friend  of  Infant-In  Wilson  v.  Smith.  22  Gratt 
498,  it  was  held  that  it  was  not  proper  to  revive  a 
salt  In  the  name  of  a  next  friend  of  an  Infant  heir, 
but  some  person  should  be  allowed  to  prosecute  the 
suit  as  next  friend,  for  the  Infant  which  may  be 
done  as  well  In  some  subsequent  order  as  In  the 
order  reviving  the  suit 
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Second  Committee  of  Lunatic— Tb ere  belnff  no  stat- 
ute autborizlDfir  it  in  1824,  the  time  of  suiosr  out  tbe 
scire  facias  \nlhis  case,  a  suit  In  the  name  of  the 
committee  of  a  lunatic  who  was  removed  by  an  order 
of  court  after  the  institution  of  the  suit,  could  not  be 
revived  at  that  time  in  the  name  of  tbe  committee 
appointed  to  succeed  him.  Asbby  v.  Harrison,  1 
Pat.  &  H.  1. 

Personal  Representative  of  Deceased  Joint  Plaintiff* 
—Where  one  of  several  ioint  plaintiffs  in  an  action 
of  trespass  q.  c.  /.  dies,  pendinfir  the  action,  the  action 
cannot  be  revived  in  the  name  of  tbe  personal  rep- 
resentative of  tbe  deteased  plaintiff,  since  the  ac- 
tion survives  to  the  other  joint  plaintiffs.  Tompkins 
V.  Vlntroux.  3  W.  Va.  US. 

Caveat  Cases.— Tbe  executor  of  the  caveator  who 
is  directed  to  sell  the  land  is  the  proper  party  In 
whose  name  to  revive  a  caveat,  the  devisees  of  the 
proceeds  of  sale  should  not  be  joined.  Caruthers 
V.  Eldrldire,  12Grati.  670. 

Cause  Proceeding  for  Rents  and  Profits  Only. —Where 
a  decree  has  been  rendered  conflrminff  a  partition 
and  decreeing  a  conveyance,  and  tbe  cause  was 
proceeding  for  the  rents  and  profits  only,  on  tbe 
death  of  tbe  plaintiff,  it  is  proper  to  revive  the  cause 
in  the  name  of  bis  executors  only,  and  not  his  heirs, 
the  executors  beingr  entitled  to  the  rents  and  profits. 
Ruffners  v.  Lewis,  7  Leiffb  720. 

Suit  for  Partition. -Where  tbe  plaintiff  in  a  suit 
for  the  partition  of  laud  dies  pending  the  suit,  his 
administrators  with  the  will  annexed  are  not  neces- 
sary parties,  but  their  joinder  will  do  no  harm  if 
the  proper  parties  are  also  made.  Wilson  v.  Smith. 
22  Qratt.  493. 

Where  the  plaintiff  In  a  suit  for  partition  dies, 
it  is  proper  to  revive  the  suit  in  the  name  of  his 
widow  and  Infant  son.  they  being:  his  sole  real 
representatives.    Wilson  v.  Smith,  22  Gratt.  493. 

B.  DEPENDANT. 

Administrator  of  Committee  of  Lunatic— In  Para- 
dise V.  Ck>le,  6  Munf.  218.  the  question  was  raised  but 
not  decided,  whether  a  suit  asralnst  the  committee  of 
an  insane  person  could  be  revised  airainst  the  ad- 
ministrator of  such  person,  if  such  committee  died 
during  the  pendency  of  the  action. 

Administrator  de  Bonis  Non.— Where,  pendinsr  a  suit 
to  recover  a  claim  against  the  estate  of  a  testator, 
the  executor  dies.  It  Is  proper  to  revive  the  suit 
against  tbe  administrator  de  bonis  non,  c.  t.  a.  of 
such  testator.    Jones  v.  Reid,  12  W.  Va.  880. 

Representative  of  Deceased  Joint  Defendant.— if  one 
of  two  or  more  defendants  in  an  action  at  law  upon 
a  joint  contract  die  before  verdict,  the  suit  abates  as 
to  the  dead  one.  and  cannot  be  revived  and  proceed 
asrainst  his  representative  and  the  survivor.  Hen- 
nlnff  V.  Famsworth,  41  W.  Va.  548,  23  S.  E.  Rep.  663. 

Suit  for  Conveyance  of  Land.— A  suit  In  chancery 
for  a  conveyance  of  land,  in  case  the  defendant 
dies  before  a  final  decree.ousrht  to  be  revived  against 
his  heirs  and  devisees,  and  all  other  persons 
boldiufir.  claiming-,  or  in  any  manner  interested, 
under  him,  in  the  land  in  question.  Key  v.  Lam- 
bert, 1  Hen.  &  M.  330. 

C.  UNNECESSARY  PARTIES.-Where  the  suit  is 
revived  in  the  names  of  the  proper  parties,  the 
fact  that  unnecessary  parties  are  also  joined.  Is  im- 
material. Wilson  V.  Smith,  22  GratL  498.  See  also. 
Caruthers  v.  Eldridtre.  12  Gratt  670.  infra.  "Waiver 
of  Objections." 

D.  WAIVER  OF  OBJECTIONS.-If,  pending  a  suit 
against  the  committee  of  an  insane  person,  tbe  lat- 
ter die,  and  a  scire  facias  to  revive  the  suit  be  issued 
asrainst  his  administrators,  who  thereupon  appear 
by  counsel,  and  tso  to  trial,  on  the  issue  joined  be- 
tween the  plaintiffs  and  the  committee;  they  cannot 
take  objection  In  the  appellate  court,  that  the  suit 


oufirbt  not  to  have  been  revived  asrainst  them. 
Paradise  v.  Cole.  6  Munf.  218. 

Where  a  caveat  is  revived  in  tbe  name  of  the  exec- 
utor of  the  caveator,  who  is  directed  to  sell  tbe 
land,  and  the  devisees  of  the  proceeds  of  tbe  sale: 
and  no  objection  Is  taken  thereto  until  after  the 
verdict,  the  executor  belnsr  the  proper  party,  ibe 
Irregularity  of  joining:  the  others  witb  him  will 
then  be  disreirarded.  Caruthers  v.  Eldridgre.  12 
Gratt  670. 

So  where  one  coplaintlff  In  a  joint  action  of  tres- 
pass Q.  c.f.  dies,  and  tbe  case  is  revived  in  tbe  name 
of  a  sole  devisee  of  the  deceased  party  by  consent 
no  objection  can  be  made  thereafter  by  either 
of  the  parties  consenting.  Tompkins  v.  Vintroaz.  I 
W.  Va.  148. 

V.  PROCBBDINOS  FOR  REVIVAL. 

A.  FORM. 

Death  of  Plaintiff.— '"Before  tbe  passage  of  any 
statute  law,  when  a  sole  plaintiff  died  intesute  his 
representative,  his  administrator  or  heirs,  as  tbe 
case  migrbt  be,  or  both  if  each  were  interested,  bad 
a  right  by  a  bill  of  revivor  to  revive  a  cause  in  eqoity 
and  proceed  In  it  to  a  final  decree.  But  in  soch 
a  case  this  right  of  revival,  if  the  cause  of  aciion 
Itself  survived,  was,  in  the  case  put  absolute,  and 
tbe  parties  filingr  the  bill  had  only  lo  prove  that  tbey 
were  the  representatives  of  tbe  deceased,  if  this 
were  denied,  and  the  cause  was  as  a  matter  of  coarse 
revived.  Both  In  England  aud  in  the  various  states 
of  this  union  it  was  therefore  wisely  considered  bj 
tbe  legislatures,  that  in  such  a  case  it  was  entirely 
unnecessary  to  require  tbe  representatives  of  the 
deceased  plaintiff  to  file  a  formal  bill  of  revivor,  anl 
that  a  simple  motion  witb  or  without  notice  or  a 
scire  facias  to  revive  tbe  cause  was  all  that  wafi  nec- 
essary to  effect  all  the  objects  of  a  formal  bill  of 
revivor.  In  such  case,  under  tbe  statute  law  of  Vir- 
ginia in  existence  prior  to  1810,  on  the  decease  of  tbe 
plaintiff  his  representative  mlg-ht  revive  a  chancery 
cause  by  sdre  facias  without  fllluff  a  formal  bill  of 
revivor:  and  this  statute  has  been  ever  since  con- 
tinued as  law  both  in  Virginia  and  in  this  state.  See 
Vaufirhan  v.  Wilson,  4  Hen.  &  M.  480;  1  R,  a  of  Va 
of  I8I9,  p.  497,  §  38:  Code  of  Va.  1878,  ch.  1«7.  |  4:  Code 
W.  Va.,  ch.  127,  %A.  And  in  case  of  the  plaintiff's 
death  it  was  provided  by  act  of  Vir^nia  passed 
March  7.  1826,  see  Sup.  Rev.  Code.  pp.  130.  178,  that 
in  a  suit  of  equity,  if  the  plaintiff  died,  tbe  caase 
mifirht  unless  cause  be  shown  to  the  contrary,  be 
revived  in  the  name  of  his  administrator  or  heir, 
etc..  on  motion  without  any  notice:  and  this  has 
continued  the  statute  law  both  of  Virfirinia  and  West 
VlriTlnia.  Code  of  Va.  1878.  ch.  167,  S  4:  Code  of 
W.  Va.,  ch.  127.  $  4."  Reld  v.  Stuart  SO  W.  Va. 
882;  Gainer  v.  Gainer,  30  W.  Va.  300.  4  S.  E.  Rep.  4«: 
Gillespie  V.  Bailey,  12  W.  Va.  82:  Wilson  v.  Smith,  tt 
Gratt  498:  Vaughan  v.  Wilson,  4  Hen.  &  M.  480. 

These  same  statutory  provisions  are  applicable  to 
actions  at  law.  Stockton  v.  Copeland,  SO  W.  Va. 
674,  5  S.  E.  Rep.  143. 

Under  tbe  Code,  S  8303,  declaring  that  a  defend- 
ant who  files  a  plea  or  account  of  set-off  shall  be 
deemed  to  have  broug^ht  an  action  asrainst  tbe 
plaintiff,  and  that  the  plaintiff  shall  not  after  sucb 
plea  or  account  Is  filed,  dismiss  bis  cause  witboat 
defendant's  consent,  the  filingr  of  a  plea  of  set-off 
does  not  make  the  party  filing"  the  plea  the  plain- 
tiff, and  the  orlgrinal  plaintiff  the  defendant  so  as 
to  deprive  the  orlgrinal  plaintiff's  personal  repre- 
sentatives on  bis  Cit?i\.ti  pendente  lite  from  reviving 
the  action  by  motion,  as  authorized  by  Code,  $33*- 
Kinzle  V.  Rielj-,  100  Va.  709,  42  S.  E.  Rep.  671 

Death  of  Defendant— A  chancery  cause,  upon  the 
death  of  the  defendant  may  be  revived  either  by 
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tbe  flllniT  f^f  a  bill  of  revivor,  or  by  icire  facias.  Bock 
V.  Bock.  ^  W.  Va.  580;  Vaoffban  v.  Wilson.  4  Hen.  & 
M-480. 

At  L«w.— In  tbe  case  of  tbe  deatb  of  a  defend- 
ant, tbe  cause  can  only  be  revived  asralnst 
bis  personal  representative,  belrs  or  devisees 
by  scire  facias:  for  wben  a  new  defendant  Is 
to  be  brouffbt  Into  a  suit  it  can  only  be  done 
by  tbe  consent  of  sucb  party,  or  by  scire  facias, 
as  tbe  riffbt  to  revive  by  motion  is  confined 
by  tbe  statute,  wbere  tbe  party  wbo  bas  died 
was  plaintiff  or  appellant.  Tbe  cause  is  not  revived 
by  order  of  tbe  court  directing  a  scire  facias  to  be 
issued  for  tbat  purpose,  nor  yet  by  tbe  return  of 
the  scire  facias  executed  upon  tbe  parties  named 
tbereln.  but  by  tbe  order  of  tbe  clerk  entered  at 
rules,  or  of  tbe  court  entered  In  term  by  tbe  con- 
sent of  sucb  parties,  or  upon  tbe  return  of  tbe  scire 
facias,  tbat  tbe  case  proceed  in  tbe  name  of  tbe 
proper  parties.  It  is  apparent,  therefore,  tbat  a  scire 
facias  wblcb  failed  to  set  out  tbe  names  of  tbe  new 
parties  to  be  brouffbtinto  tbe  suit  would  be  utterly 
futile,  as  tbe  same  could  never  be  executed.  The 
action  having:  abated  by  the  death  of  the  only  de- 
fendaut.  no  further  proceeding  tbereln  could  be 
taken,  which  could  In  any  manner  affect  tbe  rigrbts 
of  his  heirs  until  they  had  been  made  defendants 
in  the  sun.  Stockton  v.  Copeland,  80  W.  Va.  074,  5  S. 
E.  Rep.  143. 

Bill  of  Revivor  Not  AboHthed.— "While  under  these 
statutes  a  bill  of  revivor  bas  long  been  disused  In 
Virginia  and  in  West  Virfirlnla  and  indeed  in  Eng- 
land, and  tbe  various  states  of  this  union,  yet  there 
is  notblufir  in  our  statute  law  wblcb  prevenuit  from 
beluff  used,  if  the  parties  entitled  to  revive  a  chan- 
cery cause  when  the  plaintiff  dies,  choose  to  resort 
to  this  bin  of  revivor.  Held  v.  Stuart,  20  W.  Va. 
882:  Gainer  v.  Gainer.  80  W.  Va.  800.  4  S.  E.  Rep.  424; 
Bock  V.  Bock.  24  W.  Va.  680. 

Petition  or  Bill  of  Revivor. —If  in  such  a  case  the 
defendant  flies,  what  he  styles  a  petition,  but  which 
bas  in  it  all  the  allegations,  which  would  be  neces- 
sary to  be  made  in  a  bill  of  I'evivor,  and  prays  that 
tbe  cause  may  be  revived  In  the  names  of  the  proper 
representatives  of  the  deceased  plaintiff,  the  court 
will  regard  this  as  a  bill  of  revivor,  thouffb  it  be 
styled  a  petition.    Reid  v.  Stuart.  20  W.  Va.  882. 

B.  SERVICE  OF  PROCESS. 

Resident  Parties.— A  suit  cannot  be  revived  against 
a  resident  party  unless  there  Is  an  appearance  for 
him  or  process  returned  executed.  Duffuld  v.  Pat- 
terson, 4  Hen.  &  M.  445. 

Nonresident  Parties.— There  bas  been  no  instance 
of  an  order  of  publication,  against  an  absent  defend- 
ant, without  original  process:  and  tbe  practice 
has  always  been  to  issue  process,  to  revive,  as  well 
affainst  the  absent  as  home  defendants:  and  then 
to  make  publication,  in  order  to  a  revival  of  the 
suit:  and  so  this  case  was  revived  accordiuflrly. 
Yates  V.  Payne.  4  Hen.  &M.  418;  Dufiruld  v.  Patter- 
son. 4  Hen.  &  M.  44A. 

So  in  Dusruld  V.  Patterson.  4  Hen.  &  M.  445.  It  was 
held  tbat  a  suit  could  not  be  proceeded  In  as  airainst 
nonresident  defendants  until  it  had  been  revived 
on  order  of  publication  for  two  months,  and  a  re- 
port, under  an  order  for  an  account  made  before 
tbe  revival  of  tbe  suit,  was  set  aside. 

By  Whom.— A  scire  facias  to  revive  a  suit  In  this 
court,  wblcb  abates  by  the  death  of  either  party, 
must  be  served  "by  tbe  sheriff  or  other  officer  to 
whom  the  same  Is  directed:"  the  service  thereof  by 
a  private  individual,  thoucrb  proved  by  affidavit,  not 
belnir  sufficient    Anonymous.  4  Hen.  &  M.  401. 

C.  DKPENCE.- Objections  to  a  scire  facias  to  re- 
vive a  suit  cannot  be  made  on  motion:  It  should  be 
by  plea  or  demurrer,  or  If,  at  tbe  hearing,  the  party 


do  not  entitle  himself  to  revive,  the  suit  may  be  dis- 
missed. Vauffhan  v.  Wilson.  4  Hen.  &  M.  480.  See 
also.  Hamlin  v.  Atkinson,  0  Rand.  574. 

D.  TIME  OP  RE  VIVAL.-If  a  scire  facias  to  revive 
a  cause  is  returnable  to  one  term  of  court,  revival 
Is  not  confined  to  tbat  term,  but  may  be  entered  at 
a  subsequent  term.  Laidley  v.  Jasper.  4V  W.  Va. 
526.  88  S.  E.  Rep.  leO. 

In  Virfirlnla  a  party  on  whom  process  to  revive  is 
served,  is  allowed  one  term  from  the  return  day  of 
such  process  to  prepare  for  trial.  Minor  v.  Jones, 
4  Hen.  &  M.  480. 

But  executors  and  administrators  may  waive 
such  rule  of  court,  It  beiuff  for  their  benefit,  and 
try  the  cause.    Chew  v.  Hoe,  4  Hen.  &  M.  489. 

E.  ORDER  OP  REVIVAL. 

Omission  of  Christian  Names.— Where  an  order  of 
revival  sufirsrests  the  death  of  the  plaintiff,  and  that 
the  suit  be  revived  and  proceeded  in.  in  the  name 

of  **J  &  L.  administrators  with  the  will  annexed. 

Wilson,  Infant  son  and  sole  heir,  and Wilson, 

widow  and  devisee  of  said  John  W.  Wilson,  de- 
ceased." ThoufiTh  the  christian  names  of  the 
infant  child  and  the  widow  are  omitted,  they  are 
sufficiently  described  to  identify  them.  Wilson  v. 
Smith,  82  Gratt.  493. 

VI.  RIOHTS  OP  DEFENDANT. 

A.  RIGHT  TO  REVIVE.-AS  a  sreneral  rule  the 
plaintiff  In  a  chancery  suit  can  abandon  bis  cause 
at  his  pleasure:  and  if  having  this  rifirhthe  dies, 
his  'representatives,  heirs  or  administrators,  or 
both,  to  whom  his  interest  survives,  alone,  and  not 
the  defendants,  have  a  li^'iit  in  such  a  case,  to  have 
the  cause  revived.  But  when  the  defendants 
have  acquired  such  an  interest  in  the  cause, 
that  the  plaintiff  would  loi  be  allowed  to 
dismiss  it  at  bis  pleabute,  as  where  there  has 
been  an  order  of  reference  in  the  cause 
such  that,  if  a  balance  should  be  found  in  favor  of 
tbe  defendant  he  would  be  entitled  to  a  decree 
asrainst  tbe  plaintiff,  and  in  that  stasre  of  tbe  cause 
the  plaintiff  dies,  the  defendant  will  have  a  rlffht  to 
revive  by  bill  of  revivor  or  by  statutory  modes. 
Reid  V.  Stuart,  20  W.  Va.  882. 

B.  RIGHT  TO  HASTEN  REVIVAL  BY  PLAIN- 
TIFF.—The  defendants  may  hasten  the  prosecu- 
tion or  discontinuance  of  the  suit  by  sufirffestlnff 
the  death  of  the  plaintiff  on  the  record,  and.  if  no 
steps  are  taken  to  revive  the  suit  at  or  before  the 
second  term  of  the  court  next  after  that  at  which 
there  may  have  been  a  su^ffestion  on  the  record  of 
the  death  of  the  plaintiff,  the  court  ouffht  to  enter 
an  order  discontinuing  the  suit:  which  order  can 
never,  after  the  adjournment  of  the  court,  be  set 
aside,  tbouirh  the  court  may  refuse  to  enter  such 
order,  or  may  set  It  aside,  at  any  time  duriufir  the 
term  of  the  court.  If  ffood  cause  be  shown  why  tbe 
suit  should  not  be  discontinued.  Gainer  v.  Gainer. 
80  W.  Va.  390,  4  S.  E.  Rep.  424:  Gillespie  v.  Bailey.  12 
W.  Va.  82. 

So  where  tbe  complainant  In  a  bill  of  Injunction 
dies,  after  answer  filed,  and  before  a  decision  of 
the  cause,  an  order  may  be  obtained,  on  the  motion 
of  the  defendant,  that,  unless  the  representatives 
of  the  complainant  shall  appear,  within  a  certain 
time  fixed  by  tbe  court,  and  cause  the  suit  to  be 
revived  In  tbelr  names,  the  injunction  shall  stand 
dissolved.    Carter  v.  Washington.  1  Hen.  &  M.  203. 

So  where  the  defendant  dies,  after  ttilnff  his 
answer  to  a  bill  of  Injunction,  and  before  adeclHlon 
of  the  cause,  an  order  may  be  obtained,  on  the 
motion  of  his  representatives,  that,  unless  the  com- 
plainant, within  a  certain  time  fixed  by  tbe  court, 
shall  revive  the  suit  against  them,  the  injunction 
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Bball  stand  dissolved.    Kcnoer  v.  Hord.  1  Hea.  &  M. 
204;  White  t.  Fllzhufirh.  1  Hen.  &  M.  I. 

But  where  four  plaintiffs  in  equity  unite  In  the 
same  bill,  praying:  injunction  to  stay  proceeding's 
on  four  several  Judfirments  at  law  against  them 
respectively,  on  grounds  of  equity  common  to  all, 
and  the  bill  belnsr  exhibited  against  Ave  parties 
defendants,  an  injunction  is  awarded:- and.  pend- 
ing* suit,  two  of  plaintiffs  and  three  of  defend- 
ants die;  and  chancellor  makes  an  order,  that 
unless  living  plaintiffs,  and  representatives  of  de- 
ceased plaintiffs,  revive  the  Injunction,  in  name 
of  representatives  of  deceased  plaintiffs,  against 
representatives  of  deceased  defendants,  on  or 
before  a  given  day,  the  injunction  shall  stand  and 
be  dissolved:  this  order  is  Irregular  and  erroneous, 
and  of  course  a  decree  dismissing  the  plaintiff's 
bill  based  upon  such  order  is  erroneous,  being 
In  accordance  with  the  order.  McKays  v.  Hlte.  2 
Leigh  145. 

If  the  court  Is  satisfied  that  the  plaintiff's  death 
has  been  suggested  by  the  defendant,  without  any 
knowledge  on  his  part  that  he  Is  really  dead,  but 
only  for  the  purpose  of  delay,  the  court  may  render 
a  final  decree  in  the  cause  then  ready  for  such 
action,  and  disregard  such  suggestion.  Gillespie  v. 
Bailey,  12  W.  Va.  70. 

VII.  REVIVAL  BY  CONSENT. 

See  supra,  II.  F;  II.  G:  III,  J;  IV,  D. 
VIII.  PRESUMPTION  IN  APPELLATE  COURT. 

It  is  the  defendant's  duty  to  show  cause  if  he  can, 
against  the  revival  of  the  decree;  the  mere  flllmg  of 
his  pleas  Is  not  sufflcieut.  and  the  whole  record 
being  before  the  cUducellor.  where  the  scire /aciat 
recites  sufficient  of  the  record  to  show  that  the 
decreeought  to  have  been  revived.  If  It  la  revived 
the  appellate  court  will  presume  In  the  absence  of 
the  record  that  It  fully  justlUid  the  court  In  Its 
action.    Garrison  v.  Myers,  13  W.  Va.  330. 

Where  two  obligors  are  sued,  and  both  die  pending 
the  proceedings,  though  It  Is  not  expressed  which  of 
them  died  first;  on  a  sei.  fa.  against  the  adminls 
trator  of  one  of  them,  who  does  not  demur  to  the 
scire  facias  nor  plead  a  variance  between  It  and  the 
proceedings  on  which  It  issued,  but  pleads  to  Issue, 
it  must  be  understood  that  the  other  obligor  died 
first,  and  that  the  action  survived  ag'alnst  the  ob- 
liffor,  against  whose  representative  the  scire  facias 
was  sued  out.  Hamlin  v.  Atkinson.  6  Rand.  574. 
IX.  REVIVAL  OP  APPELLATE  PROCEEDINGS. 

See  monographic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
263.    • 

Revival  flust  Be  In  Name  of  Parties  Specifically.— 
Where  the  appellee  dies,  pending  the  appeal.  It  Is 
not  sufficient  that  the  suit  has  been  revived  by  con- 
sent of  parties  as  to  his  heirs  and  representatives 
In  their  general  character,  without  naming  them.  It 
must  be  revived  against  them  specifically.  Southall 
V.  McKeand,  Wythe  96. 

The  administrator  d.  b.  n.  upon  the  death  of  the 
administrator,  may  appeal  from  a  decree  against 
his  administrator  without  a  revival  of  the  Judg- 
ment   Miller  V.  Neff,  33  W.  Va.  197,  10  S.  E.  Rep.  378. 


580      *Cab6ll'8  Executors  v.    Roberts'   Ad- 
ministrators. 
November,  1828. 

Equitable  Relief- Judgment  at  Law-When  Oranted.*— 

It  is  not  the  province  of  Courts  of  Equity  to  see 


♦See  monographic  note  on  "Judgments"  appended 
to  Smith  v.  Charlton,  7  Gratt.  425:  monographic  note 
on  "Jurisdiction"  appended  to  Phlppen  v.  Durham, 
8  Gratt.  457. 

The  principal  case  is  cited  with  approval  In  Hud- 
son v.  Kline.  «  Gratt.  884. 


that  Justice  Is  done.  In  the  abstract.  In  all  possible 
cases,  but  only  to  lend  ItP  aid,  when  trom  aay 
cause,  without  his  own  default  or  neglect,  a  party 
Defendant  at  Law,  cannot  have  Justice  done  bim 
in  the  Courts  of  Law:  and  this  Is  true,  where  the 
discounts,  abatements  or  damasrea.  wblcb  are 
claimed  to  be  set-off  In  Equity,  arise  out  of  a 
breach  of  the  same  contract  on  which  the  Judg- 
ment at  Law  is  founded. 
Same— Same— Saoie- Case  at  Bar. -Therefore,  where 
C.  bound  himself  to  pay  1001.  to  R.,  for  g^raln  to  be 
delivered  by  him  for  a  fixed  price,  and  within  a 
certain  time,  and  R.  bound  himself  to  C  by  Bond 
t<«  deliver  grain  of  lOOl.  value,  and  H'a.  Adminis- 
trators sued  C.  at  Law.  and  recovered  Judg^ment 
for  the  1001..  Equity  will  not  relieve  C:  for.  his 
payments  and  discounts  were  a  proper  sabject  of  a 
defence  at  Law;  or.  If  R.  failed  to  comply  with  his 
contract,  C's.  remedy  was  at  Law  on  the  Bond 
executed  by  R. 

This  was  an  appeal  from  a  Decree  of  the 
Superior  Court  of  Ciiancery  for  the  Rich- 
tnoad  District,  reversing  a  Decree  of  the 
County  Court  of  Buckingham,  by  which  a 
Bill  of  Injunction,  obtained  by  the  Appel- 
lants, had  been  perpetuated.  The  Chancel- 
lor dissolved  the  Injunction,  and  dismissed 
the  Bill.  No  other  statement  of  the  case  is 
necessary  than  that  which  is  contained  in 
the  following  opinion. 

Johnson,  for  the  Appellants. 

The  Attorney  General,  for  the  Appellees. 

November  24.  JUDGE  GREEN  delivered 
his  opinion. 

In  January,  1793,  Frederick  Cabell,  as 
agent  for  his  father,  John  Cabell,  con- 
tracted with  Roberts  for  1001.  worth  of  corn 
and  wheat,  at  stipulated  prices,  for  the  oae 
of  his  Iron  Works  in  the  County  of  Green- 
brier, and  executed  a  Bond  to  Roberts,  in  bis 
father's  name,  for  the  lOOL  At  the  same 
time,  Roberts  executed  his  Obligation  to 
John  Cabell,  to  deliver  1001.  worth  of  grain 
to  him,  one  half  as  it  was  wanted,  the  other 
by  the  25th  of  December,  1793.  In  Oc- 
581  tober,  Cabell  sold  his  Iron  Works  *to 
Crawford,  and  Crawford  stipulated  to 
pay  all  Cabell's  debts  in  Greenbrier  and 
neighbourhood,  out  of  the  purchase  money. 
Roberts,  having  delivered  a  part  of  the 
grain  to  Cabell,  agreed  to  deliver  the  bal- 
ance to  Crawford,  and  to  look  to  him  for 
the  1001.,  which  Crawford  agreed  to  pay 
him,  but  Roberts  did  not  agree  to  give  ap 
Cabell's  liability.  So  that  Crawford  was 
Cabell's  agent  to  receive  the  balance  of 
the  grain,  and  bound  to  him  to  pay  the 
price  of  the  whole  to  Roberts.  In  October, 
1793,  Cabell  removed  to  Buckingham 
County,  where  Roberts'  Administrators 
sued  him  upon  his  Bond  in  1804,  and  ob- 
tained a  Judgment  by  default.  Cabell  ob- 
tained an  Injunction  to  this  Judgment,  on 
the  sole  ground  that  he  did  not  execute  the 
Bond,  nor  know  of  its  existence  until  some 
time  after  it  was  executed,  and  had  in- 
tended to  defend  the  suit  at  Law,  and  writ- 
ten to  a  Lawyer  for  that  purpose,  but  not 
knowing  the  state  of  the  suit,  was  not 
present  at  August  Court,  when  a  Judgment 
by  default  went  against  him. 

In  1812,  Roberts'  Administrators  an- 
swered, objecting  to  the  jurisdiction  of  the 
Court,  and  stating  that  they  were  in- 
formed, and  believed  that  the  Bond  was 
executed  by  Frederick  Cabell,  as  agent  for 
his  father,  for  the  purchase  of  grain,  the 
whole  or  greater  part  of  which  had  been 
delivered  to  Cabell,  or  his  asrents.  In  1818. 
J.  Cabell  died,  and  the    suit    in    Chancery 


8C8 


6  RAND. 


BoLLiNG  V.  Turner. 


682-684 


being  revived,  his  Executors  filed  an 
amended  Bill,  stating  the  substance  of  the 
original  transactions  as  before  set  forth, 
with  the  addition,  that  only  eighteen  or 
twenty  barrels  of  grain  bad  been  delivered 
under  the  contract  to  Cabell,  and  that  Rob- 
erts had  agreed  to  look  to  Crawford  for  the 
price  of  that,  as  well  as  for  what  he  might 
afterwards  deliver  to  him  under  the  con- 
tract, and  exonerated  Cabell  altogether, 
and  that  Roberts*  Bond,  then  exhibited, 
had  been  mislaid,  and  found  among  Fred- 
erick Cabell's  papers  since  John  Cabell's 
death.  To  this,  Roberts*  Administrators 
answered  as  before,  denying  any  agreement 
to  exonerate  Cabell,  or  the  payment  by 
Crawford,  so   far    as    they    knew   or 

582  believed.     *The  County  Court  perpet- 
uated, and    the    Chancellor  dissolved 

the  Injunction.  A  good  deal  of  tes- 
timony was  taken,  some  of  which  was  ob- 
jected to.  The  validity  of  these  objections 
need  not  be  considered,  since  they  do  not 
affect  the  result  of  the  cause. 

Upon  the  evidence,  if  I  were  a  juror,  I 
should  have  very  great  doubts,  but  upon 
the  whole  should  probably  conclude,  that 
Roberts  had  delivered  a  considerable  quan- 
tity of  grain  to  Cabell,  and  perhaps  the 
balance  to  Crawford,  and  for  whatever  he 
had  delivered  to  both,  he  had  been  paid  by 
Crawford.  I  could  not  otherwise  account 
for  his  failure  to  call  on  Cabell  within  the 
nine  or  ten  years  he  survived  the  period  of 
these  transactions.  But,  the  County  Court 
in  Chancery  was  not  the  proper  tribunal  to 
determine  upon  these  doubtful  facts.  They 
should  have  been  submitted  to  a  Jury, 
upon  Cabell's  defence  to  the  action  at  Law 
against  him,  or  in  an  action  by  Cabell,  or 
his  Executors,  against  the  Administrators 
of  Roberts  on  his  Bond.  Whatever  Craw- 
ford had  paid  Roberts,  was  a  legal  discount 
against  Cabell's  Bond.  And  if  he  had  not 
delivered  the  whole  grain,  there  was  no 
impediment  to  recovering  satisfaction  for 
it  in  a  suit  upon  his  Bond.  It  is  not  the 
province  of  a  Court  of  Equity  to  see  that 
justice  in  the  abstract  is  done  in  all  possi- 
ble cases,  but  only  to  lend  its  aid  when, 
from  any  cause,  without  his  own  default  or 
negligence,  a  party  cannot  have  justice 
done  him  in  the  Courts  of  Law.  Nor  does 
the  circumstance,  that  the  discounts,  or 
abi^tements,  or  damages,  claimed  to  be 
set-off  in  Equity,  arise  out  of  a  breach  of 
the  same  contract,  upon  which  the  Judg- 
ment at  Law  is  founded,  form  an  exception 
to  the  general  rule,  unless  there  be  also 
some  circumstance  in  the  case,  which, 
without  the  default  or  negligence  of  the 
party,  prevented  him  from  availing  him- 
self of  such  a  breach  by  way  qf  defence,  or 
in  an  action  at  Law.  The  cases  alluded  to 
in  the  argument,  in  which  an  abatement 
in  the  price  of  land  for  a  deficiency  in 
quantity,  has  been  allowed  in  Equity  in 
this  Court,  and  in  which  the  payment 

583  of    the    ^purchase    money    has    been 
suspended     till    some   defect    in    the 

title  should  be  supplied,  form  no  such  ex- 
ception to  the  general  rule.  These  have 
been  either  cases  in  which  the  purchaser 
has  sued  in  Equity  for  a  specific  ex- 
ecution where  it  was  necessary  to  the 
relief    asked    to     adjust    the    price    to    be 


paid  under  the  contract,  as  in  Mills  v. 
Bell,  3  Call,  320;  Chinn  v.  Heale,  1  Munf. 
63;  Grantland  v.  Wright,  2  Munf.  179, 
Nelson  v.  Carrington,  4  Munf.  332;  or 
where  the  party  had  accepted  a  Deed,  in 
which  there  was  no  covenant  upon  which 
he  could  recover  compensation  for  the  de- 
fect of  title,  or  deficiency  in  the  quantity 
of  the  land,  as  in  JolifiFe  v.  Hite,  1  Call, 
301;  Hull  V.  Cunningham,  1  Munf.  330; 
Humphreys  V.  M*Clenachan,  1  Munf.  493; 
Sexton  V.  Pickering,  3  Rand.  468;  Nelson 
V.  Matthews,  2  Hen.  &  Munf.  164.  The 
cases  in  which  relief  had  been  given  in 
this  Court  to  the  obligor  against  assignees, 
after  Judgment  at  Law,  upon  Equities 
against  the  obligee,  conform  to  the  general 
rule.  In  the  leading  case  of  Norton  v. 
Rose,  2  Wash.  233,  the  Equity  was  inher- 
ent in  the  original  contract,  and  went  to 
the  whole  consideration  of  the  obligation 
upon  which  no  defence  or  action  at  Law, 
even  as  against  the  obligee,  could  be 
founded.  In  Pickett  v.  Morris,  Ibid.  255, 
a  legal  discount  was  offered  and  rejected  in 
the  trial  at  Law,  and  the  party  prevented 
by  surprize  from  putting  his  case  upon  the 
Record,  so  as  to  reverse  the  Judgment  by 
appeal.  And  in  Stockton  v.  Cook,  3  Munf. 
68,  the  obligor,  against  whom  the  assignee, 
had  obtained  a  Judgment  at  Law,  upon  a 
Bond  given  in  consideration  of  the  pur- 
chase of  land,  had  a  conveyance  from  the 
obligees,  with  a  covenant  against  incum- 
brances; there  was  an  incumbrance,  and 
although  this  was  not  a  subject  that  could 
be  discounted  at  Law,  the  obligor  could 
have  maintained  an  action  at  Law  against 
the  obligees,  and  have  recovered  the  full 
amount  of  the  incumbrance.  He  was  re- 
lieved in  Equity  against  the  Judgment  ob- 
tained by  the  assignee.  Judge  Fleming 
dissenting,  amongst  other  reasons,  al- 
leging that  the  remedy  of  the 
584  "Plaintiff  in  Equity,  (if  he  was  en- 
titled to  any,)  was  against  the 
obligees.  The  Bill,  however,  charged  that 
the  obligees  were  insolvent,  which,  if  true, 
rendered  the  remedy  at  Law  against  them 
unavailing. 

During  the  present  Term,  it  has  been 
held  that  unliquidated  damages,  arising 
out  of  the  same  contract  on  which  the 
Judgment  sought  to  be  injoined  was 
founded,  cannot  be  set-off  in  Equity. 
Webster  v.  Couch,  ante  p.  519. 

I  think  the  Decree  of  the  Chancellor  was 
right,  and  should  be  afiBrmed.  If  the  Ap- 
pellants should  suffer  any  injury  from 
this,  it  is  not  from  any  defect  in  the  Law, 
but  the  consequence  of  their  not  availing 
themselves  of  their  legal  remedies,  and  of 
applying  to  any  improper  tribunal. 


Boiling  V.  Turner. 

December.  1828. 
LniMtlc-Coinmlttee- Liability  to  Be  Sued.*- A  Com- 
miitee  of  a  Lunatic,  appointed  by  the  Chancellor. 
Is  a  mere  Commissioner  of  the  Court,  manaffinflr 
the  person  and  estate  of  the  Lunatic,  under  the 
direction  of  the  Chancellor,  and  is  responsible  to 
the  Court  as   a  receiver,  removable  In  Its  discre- 


♦See  raonofirraphic  nof*  on  "Insanity"  appended  to 
Boswell  V.  Cora.,  20Gratt.  860. 

The  principal  case  is  cited  with  approval  In  Bird 
V.  Bird.  SlOratt.  717;  PannlU  v.  Calloway.  78  Va.  894. 
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tlon.  and  nol  liable  to  be  sued  at  Law.  on  claims 
eltber  against  ihe  Lunatic  bimself.  or  bis  estate, 
as  in  the  case  ot  a  Commiitee  appointed  under  the 
Statute. 

Samuel  Taraer  broucrbt  Assumpsit  in  the 
Superior  Court  of  Prince  George,  against 
Robert  Boiling,  committee  of  Mary  Anne 
Boiling,  a  lunatic,  to  recover  $919  80.  There 
were  five  counts  in  the  Declaration.  The 
first  was  indebitatus  assumpsit  for  goods, 
wares  and  merchandize  sold  and  delivered 
to  the  lunatic  before  her  lunacy.  The  second 
was  on  a  quantum  valebant  for  the  goods 
sold  and  delivered  to  her.  The  third  was 
on  a  quantum  meruit,  for  work  and  labor 
done  for  her.  The  fourth  was  indebitatus 
assumpsit,    for    money    laid  out   and 

585  expended  *by    the  Plaintiff    for    the 
use  of  the  lunatic,  for  money  lent  and 

advanced  to  her ;  and  for  money  had  and 
received  by  her  to  the  use  of  the  Plaintiff 
before  her  lunacy.  All  of  these  four  counts 
charged  the  assumpsit  to  be  made  by  her 
before  her  lunacy.  The  fifth  count  was  on 
an  insimul  computassent  between  the  De- 
fendant as  committee  of  the  lunatic,  and 
the  Plaintiff,  in  which  the  Defendant  was 
charged  to  be  found  in  arrears  on  account 
of  the  said  lunatic  in  the  sum  claimed,  and 
laid  the  assumpsit  by  the  Defendant  him- 
self as  committee.  Plea,  the  general  issue. 
On  the  trial  the  Jury  found  for  the  Plain- 
tiff, subject,  however,  to  the  opinion  of 
the  Court,  upon  the  question  here  stated. 
^'The  goods,  &c.  for  which  this  action  is 
brought,  were  furnished  by  the  Plaintiff 
to  the  said  Mary  Anne  Boiling,  before  the 
Defendant  was  appointed  her  committee, 
and  were  necessaries  required  for  her  sup- 
port, and  the  preservation  of  her  property, 
and  the  Defendant  was  appointed  a  com- 
mittee for  the  said  Mary  Anne,  by  the  Su- 
perior Court  of  Chancery  for  the  Richmond 
District,  and  not  by  any  County  or  Corpo- 
ration Court,  in  the  mode  prescribed  in 
the  Act  of  Assembly,  and  it  is  submitted 
to  the  Court,  whether  the  Defendant  is 
subject  to  this  action.  The  said  Mary 
Anne,  at  the  time  of  the  delivery  of  the 
goods,  being  in  a  state  of  mind  which  ren- 
dered her  incapable  of  contracting.*'  The 
Court  decided  in  favor  of  the  Plaintiff, 
and  the  Defendant  appealed. 

Allison,  for  the  Appellant. 

May,  and  Spooner,  for  the  Appellee. 

December  13.  The  PRESIDENT  de- 
livered the  opinion  of  the  Court.* 

This  in  an  action  of  Assumpsit  by  the 
Appellee  against  the  Appellant,  as  the  Com- 
mittee   of  a    lunatic,    appointed    by 

586  *the  Chancellor    for    goods,  &c.  fur- 
nished as  necessaries  for  the  support 

of  the  lunatic,  and  for  the  preservation  of 
her  property,  before  the  appointment  of  the 
Appellant,  and  when  the  lunatic  was  inca- 
pable of  making  any  contract.  The  error 
in  bringing  this  action  was,  in  not  distin- 
guishing it  from  an  action  against  the 
committee  of  a  lunatic  appointed  under  the 
Statute,  in  a  case  in  which  the  lunatic  is 
sent  to  the  Hospital  and  is  treated  by  the 
Statute  as  civiliter  mortuus,  and  the  com- 
mittee as  an  Executor,  and  responsible  in 
like  manner.  1  Rev.  Co.  ch.  109.  g  6,  p. 
413.     A  committee  appointed  by    the  Chan- 


♦  Absent,  Judge  Coaltkr. 


cellor,  as  in  this  case,  is  a  mere  Commis- 
sioner of  the  Court,  managing  the  person 
and  estate  of  the  lunatic,  under  the  direc- 
tion of  the  Chancellor,  and  having  snch 
allowances  for  the  support  of  the  lunatic 
as  may  be  considered  proper,  accounting 
for  the  management  of  the  estate  as  a 
receiver  of  the  Court,  removable  in  its  dis- 
cretion, and  is  not  liable  to  be  sued  on 
claims  either  against  the  lunatic  or  his 
estate,  as  in  the  case  of  a  committee  ap- 
pointed under  the  Statute.  A  suit  might 
have  been  brought  against  the  lunatic 
herself  for  any  debt  incurred  beiore  the 
committee  was  appointed,  and  after  Judg- 
ment her  person  might  have  been  taken  in 
execution,  as  in  the  case  of  any  other 
debtor.  During  her  lunacy  she  was  inca- 
pable of  making  any  contract,  and  was 
only  liable  to  be  sued  for  nece8sarie%, 
though  no  Execution  could  issue  against 
her  estate,  that  being  under  the  control  of 
the  Chancellor;  but  the  Chancellor,  either 
before  or  after  Judgment,  may  direct  the 
debt  to  be  paid  out  of  her  estate.  13 
Vessey,  590,  Annonymous,  and  Maddock*s 
Ch.  title  **Idiot  and  Lunatic.»» 
The  Judgment  is  therefore  to  be  reversed. 


587      *Downm«n  v.  Rust  and  Others.* 

December,  1888. 
Legacies— When  a  Charge  on  Realty.t— Alttaoug-b  lef- 
acieH  do  Dot  stand  upon  as  bi?b  froaod  as  deb>. 
yet  if  tbe  personal  fund  be  iuadeqaate.  or  if  tbere 
be  expressions  in  a  Will,  lending  to  sbow  tbat  the 
Testator  bad  tbe  land  in  bis  mind,  a  Court  will 
make  tbemacbarffeoo  tbe  land,  raiber  tban  tbcy 
sballcro  unpaid. 
3ame-  Same-Ca««  at  Bar.— Tberefore.  where  a  single 
woman,  bavinsr  but  little  personal  property,  and 
real  estate  of  considerable  value,  bavin?  only  one 
brother,  who  would  have  been  ber  heir  and  dis- 
tributee, by  ber  Will  l)enueatb8  pecuniary  legacies 
to  two  of  ber  friend^,  as  tokens  of  affection,  and 
makes  tbe  brother  Executor,  and  residuary  leg- 
atee, she  must  be  considered  as  intendinfir  tbat  tbe 
legacies  should  be  paid  out  of  the  land,  and  tbey 
were  decreed  to  be  a  charge  upon  it- 
Same- Same- Same  t— Tbe  Devisee   of  the  land  on 


•>Por  monographic  note  on  Vendor  and  Parcbaaer. 
see  end  of  case. 

tLegaclet- When  a  Charge  on  Realty.— In  Read  v. 
Gather,  18  W.  Va.  267.  It  Is  said:  •Whether  a  legacy 
is  a  charge  upon  tbe  real  estate  deviled  in  a  will  Is 
a  question  of  intention  uiK)n  tbe  part  of  the  tes»u- 
tor  According  to  tbe  English  rnle  tbat  intention 
is  to  be  derived  exclusively  from  the  provisions  of 
tbe  will:  and  parol  evidence  is  inadmissible  to  aid 
in  ascertaining  that  intention.  1  Rop.  Leg.  451  (570. 4 
Ed.):  Parker  v.  Fearnley.  2  Sim.  &  Siu.  Wt  In 
Virginia  tbe  rule  is  not  so  strict:  and  parol  evidence 
is  admissible.  Downman  r.  Rust,^  Band.  587:  Clark 
V.  Buck.  1  Leigh  490:  Trent  v.  Trent.  Qilm.  174. 
Chanobllor  KBNTtbus  Slates  tbe  law:  that  the  real 
estate  will  not  be  charged  with  tbe  payment  of 
legacie.s,  unless  tbe  in  ten  tlon  of  tbe  testator  to  tbat 
effect  is  expressly  declared,  or  clearly  to  be  inferred 
from  the  language  and  disposition  of  the  will: 
and  that  it  was  not  sufficient,  tbat  debts  or  legacies 
are  directed  to  be  paid,  tbat  alone  does  not  create 
tbe  charge:  but  tbey  must  be  directed  to  be  first  or 
previously  paid,  or  tbe  devise  declared  to  be  made 
after  tbey  are  paid.  Lupton  v.  Luptoo.  2  Johns. 
Cb.  614  " 

To  the  same  effect  the  principal  cas?  is  cited  in 
Gaw  v.  Huffman.  12  Gratt.  633:  Hughes  v.  Tahb  78 
Va.  3-,»7:  Lee  v.  Lee.  88  Va.  809.  I4  S.  E.  Rep.  .W: 
Thomas  v.  Reclor.  23  W.  Va.  34:  Bird  v.  StouL  40  W. 
Va.  46.  20  S.  E.  Rep.  853:  Hogg  v.  Brownlngr.  47  W.  Va. 
22.  34  S.  E.  Rep.  7.«»5. 

See  further,  monographic  twte  on  "Marshalling 
Assets"  appended  to  Carrington  v.  Didier,  8  Gratt 
260:  monographic  »<>/<•  on  "Legacies  and  Devises" 
appended  to  Early  v.  Early.  Gilm.  124. 

^Trusts  —  Purchaaer  —  Application  of  Purchase 
Money. -On  this  subject,  tbe  principal  case  is  cited 
In  Lamar  v.  Hale.  79  Ga.  159:  Rorer  Iron  Co,  r. 
Trout.83  Va.  415.  416,2  S.  E.  Rep.  713;  Woodwine  v. 
Woodrum.  19  W.  Va.  73. 
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wblcb  such  cbarfire  is  made,  baying-  conveyed  the 
land  in  trust  for  payment  of  bis  own  debts,  and  tbe 
land  being- sold  by  the  Trustees,  under  the  Deed, 
the  purchaser  bavinir  notice  of  the  legacies,  is 
bound  to  see  to  the  application  of  the  purchase 
money,  and  tbe  land  held  to  be  cbargreable  in  bis 
bands  with  tbe  payment  of  tbe  leffacies.  So  held, 
not  on  tbe  ground  tbat  tbe  purchaser  is  ffuilty  of 
fraud,  but  on  tbe  principle  of  Caveat  emptor. 

Olivia  Downman  and  Sarah  Downmaa« 
filed  their  Bill  in  the  Saperior  Court  of 
Chancery  at  Fredericksburg,  against  the 
Appellee,  Benjamin  D.  Rnst,  both  in  nis 
own  right,  and  as  Executor  of  Elizabeth 
H.  Rust,  and  others,  to  recover  certain 
legacies  bequeathed  to  the  Complainants  by 
the  said  Elizabeth  H.  Rust.  After  direct- 
ing the  Executor  to  pay  all  just  debts  of 
the  Testatrix,  the  Will  proceeds  in  the 
following  words:  ^*It  is  also  my  ^ill  and 
desire  that  my  Executor  pay  to  Mrs.  Olivia 
Downman  $400  as  a  small  token  of  my  sin- 
cere love  and  gratitude  for  the  parental 
like  love  and  affection  which  she  has  mani- 
fested towards  me  and  in  the  event  of 
the  death  of  Mrs.  Olivia  Downman  before 
my  Executor  can  make  her  the  said  pay- 
ment, it  is  my  will  that  the  said  sum  of 
money  be  equally  divided  among  her  heirs. 
In  like  manner  it  is  my  will  and  desire 
that  my  Executor  pay  to  Miss  Sarah 
Downman  of  Moratico  S200  as  a  small 
token  of  my  love  and  gratitude  for  the  sis- 
terlike attention  she  has  always  paid  me 
to  be  distributed  among  her  heirs  equally 
in  case  of  her  death  before  my 
588  Executor  can  pay  her  the  said  sum  *of 
$200."  The  Testatrix  then  devises 
all  the  rest  of  her  estate,  real  and  personal, 
in  fee  simple,  to  her  brother,  Benjamin  D. 
Rust,  and  appoints  him  Executor.  The 
Bill  states,  (and  the  Defendant  Rust  ad- 
mits in  his  Answer,)  that  the  said  Rust 
subsequently  qualiKed  as  Executor:  that 
the  said  Elizabeth  H.  Rust  lived  for 
many  years  before  her  death  in  the  family 
of  Olivia  Downman,  the  mother  of  Sarah 
Downman,  and  was  treated  with  the  utmost 
tenderness  and  affection :  that  Benjamin 
D.  Rust  was  the  only  brother  of  the  Testa- 
trix, and  that  she  left  neither  father, 
mother,  nor  sister :  that  the  personal  estate 
of  the  said  Elizabeth  H.  Rust,  at  the  time 
of  making  her  Will,  and  at  the  time  of  her 
death,  about  a  month  afterwards,  did  n9t 
amount  to  more  than  60  or  70  dollars.  It 
does  not  appear  that  the  Testatrix  left  any 
debts.  Elizabeth  H.  Rust,  when  she  made 
her  Will  and  at  the  time  of  her  death,  was 
seised  of  a  tract  of  land  of  considerable 
value,  called  ** Islington,**  on  the  Rappa- 
hannock, upon  which  Benjamin  D.  Rust 
entered  as  Devisee  of  his  sister.  On  the 
1st  dav  of  January,  1822,  the  Defendant 
Rust  conveyed  the  land  in  question  to 
Trustees,  for  certain  purposes  expressed  in 
the  Deed,  and  subsequently  executed  an- 
other Deed  of  Trust,  conveying  the  same 
land  to  another  Trustee,  for  the  purpose  of 
securing  a  debt  due  to  one  David  Greenlaw. 
The  land  was  offered  for  sale  by  the  Trustee 
in  the  last  Deed,  and  the  said  Greenlaw 
became  the  purchaser.  It  is  stated  in  tbe 
Complainants'  Bill,  and  not  denied  by 
the  Defendants,  that  the  Complainants  gave 
notice  of  their  claim  to  the  Trustee  and 
purchaser,  to  have  their  legacies  satisfied 
out  of   the  land.    The    Bill  was   filed  for  a 


settlement  of  the  account  of  the  Executor, 
and  payment  of  the  legacies  out  of  the 
personalty,  if  sufficient,  but  if  not,  praying 
that  the  legacicis  may  be  considered  as  a 
charge  upon  the  land.  Rust,  both  in  his 
own  right,  and  as  Executor,  is  made  a  De- 
fendant, and  also  the  Trustees  in  the  two 
Deeds  of  Trust,  and  Greenlaw,  a  purchaser 
under  one  of  those  Deeds.  It  is  stated  in  the 
Bill,  that  no  inventory,  appraisement,  or 
account    of    sales,  had   been  returned. 

589  *The  Chancellor  directed  the  Executor 
to  settle  the  account  of  his  admin- 
istration, and  ordered  the  Bill  of  the  Plain- 
tiffs to  be  dismissed  as  to  the  Trustees,  and 
as  to  Greenlaw,  the  purchaser;  from  which 
Decree  the  Plaintiffs  appealed. 

J.  M.  Patton,  for  the  Appellants. 

Johnson,  for  the  Appellees. 

December  17.  JUDGE  CARR  delivered 
his  opinion.* 

Upon  this  case,  two  questions  arise: 
1st.  Whether  by  the  Will,  the  legacies  are 
charged  on  the  lands?  2d.  If  so,  does  that 
charge  follow  the  land  into  the  hands  of  the 
purchaser?  It  would  seem  almost  useless  to 
discuss  the  first  point,  since  Counsel,  so 
able  and  so  diligent,  felt  himself  obliged  to 
admit,  that  in  the  hands  of  the  devisee 
these  lands  were  chargeable.  I  will,  how- 
ever, say  a  few  words  on  the  subject. 
Every  question  of  a  charge  on  land  under 
a  Will,  is  a  question  of  intention.  In  the 
case  of  debts,  it  is  so  natural  to  suppose 
that  a  man  in  that  solemn  act,  intended  to 
be  just,  that  Courts  have  taken  very  slight 
words  in  a  Will  to  imply  a  charge  upon 
lands.  The  Books  are  full  of  such  cases. 
Trent  v.  Trent,  in  Gilm.  Rep.  174,  is  one  of 
that  class.  Legacies  do  not  stand  on  quite 
so  high  ground,  being  voluntary  gifts; 
but,  yet  every  man  is  supposed  to  intend 
that  they  shall  be  paid,  and  to  have  settled 
in  his  mind  tbe  fund  for  their  payment: 
and  if  there  be  no  fund  but  land,  or  if 
there  be  expressions  tending  to  show  that 
the  Testator  had  the  land  in  his  mind,  the 
Court  will  turn  them  upon  the  land,  rather 
than  they  should  go  unpaid.  Thus,  in 
Elliot  V.  Hancock,  2  Vern.  143,  Testator 
devised  51.  per  annum  to  his  eldest  son  for 
forty  years,  if  he  should  so  long  live, 

590  and    to  his    second    *son,    whom    he 
made  executor  and  residuary  legatee, 

he  devised  his  real  estate  in  tail,  with  sev- 
eral remainders  over.  The  Executor  paid 
the  annuity  for  twenty  years,  and  then 
died.  Decreed,  the  land  should  be  liable 
to  the  annuity,  though  there  were  no  ex- 
press words  to  charge  it,  the  devisee  being 
Executor,  and  the  heir,  who  was  disinher- 
ited, having  no  other  provision.  Alcock  v. 
Sparhawk,  2  Vern.  228,  J.  S.  by  his  Will 
devised  his  lands  to  his  brother  (who  was 
his  heir  at  Law,)  in  fee,  and  giving  sundry 
legacies,  made  his  brother  his  Executor, 
desiring  him  to  see  his  Will  performed. 
Per  Curiam.  *'The  lands  are  subject  and 
liable  even  on  the  face  of  the  Will.  Tes- 
tator needed  not  to  have  devised  the  lands 
to  his  brother,  for  he  was  his  heir  at  Law, 
unless  he  intended  bis  brother  should  take 
them,  subject  to  his  legacies:  but  he  is 
devisee    and  executor,  and  is  desired  to  see 
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the  Will  performed ;  and  therefore,  a  much 
stronger  case  than  that  of  Cloudesley  v. 
Pelham,  1  Vern.  411,  Note.  This  Decree 
was  affirmed  in  Parliament."  Ambrey  v. 
Middleton,  2  Kq.  Ca.  Abr.  497,  pi.  16.  ''As 
to  all  my  worldly  estate,  I  give  and  dis- 
pose thereof  in  manner  following:"  and 
then  Testator  gave  several  pecuniary  leg- 
acies, and  several  annuities  for  lives,  to 
be  paid  by  his  Executor;  and  next  he  de- 
vised all  the  rest  and  residue  of  his  goods 
and  chattels  and  estate,  to  his  nephew, 
Middleton,  (the  Defendant,  and  heir  at 
Law  to  the  Testator.)  and  made  him  sole 
Executor.  The  question  was,  if  the  real 
estate  be  chargeable  with  the  legacies  and 
annuities,  in  default  of  the  personal  es- 
tate? And  Cowper  Ch.  was  of  opinion, 
that  by  the  devise  of  all  the  rest  and  res- 
idue of  his  goods,  chattels  and  estate,  all 
hiA  lands  did  pass  to  his  Executor,  and 
that  he  took  by  the  Will,  and  not  by  de- 
scent, as  heir  at  Law:  and  that  the  lands 
so  devised  to  him,  were  chargeable  with  the 
pecuniary  legacies  and  annuities,  when 
the  personal  estate  fell  short  to  satisfy  the 
same,  and  decreed  accordingly. 

Compare  the  case  before  us  with  these. 
The  Testatrix  a  single  woman,  having 
one  brother,  who  would  have  been 
591  *her  heir  and  distributee,  and  having 
scarcely  any  personal  estate,  but  real 
estate  to  the  value  of  five  or  six  thousand 
dollars,  leaves  to  Mrs.  Olivia  Downman, 
in  whose  house  she  had  lived,  and  to  Miss 
Downman,  her  daughter,  to  the  first  3400, 
and  to  the  last  $200,  to  be  paid  by  her  Exec- 
utor. All  the  rest  of  her  estate,  real  and 
personal,  she  gives  to  her  brother,  and 
makes  him  her  Executor.  She  certainly 
intended  that  these  legacies,  given  as 
tokens  of  love  and  gratitude,  should  be 
paid.  Out  of  what  fund?  Not  the  per- 
sonalty, for  she  had  none;  certainly  out  of 
the  land :  and  therefore,  she  devised  it  to 
her  brother,  that  he  might  take  it  under 
the  Will,  and  not  by  descent ;  and  she  made 
him  Executor,  and  directed  him  to  pay  the 
legacies:  and  the  rest  of  her  estate,  real 
and  personal,  she  gave  to  him.  I  can  have 
no  doubt  that  under  this  Will,  and  the  set- 
tled course  of  decisions,  the  land  is  charge- 
able with  the  legacies. 

The  second  question,  does  the  charge 
follow  the  land  into  the  hands  of  the  Defend- 
ant, Greenlaw?  Was  the  one  most  strongly 
contested.  It  was  not  pretended  that 
Greenlaw  was  a  purchaser  without  notice, 
nor  can  he  occupy  that  ground  at  all.  A 
Defendant,  who  claims  to  be  a  purchaser 
without  notice,  must  expressly  deny  notice 
in  his  Answer,  though  it  is  not  charged  in 
the  Bill.  This  is  settled  Law.  Here,  it  is 
charfifed  in  the  Bill,  that  at  the  nale  under 
the  Deed  of  Trust,  an  Agent  for  the  lega- 
tees attended,  expressly  forbade  the  sale, 
and  gave  notice,  that  the  land  would  be 
held  liable  for  the  legacies;  and  neither 
of  the  Answers  denies  this  allegation. 
We  most  consider  the  question  then  upon 
other  grounds.  Neither  do  I  think  this 
question  turns  upon  the  point  of  fraud,  as 
was  strongly  contended  by  the  Counsel  for 
the  Appellee.  Let  us  first  enquire  whether 
the  Defendant,  Rust,  is  to  be  taken  as  a 
Trustee,  and  the  land    as  trust  property,  so 


far  as  relates  to  the   legacies?    In  discuss- 
ing the  first  question,  we  have  come  to  the 
conclusion,  that  the  legacies  were  (in  defect 
of  personal    property)    charges    upon 

592  the  land.  There  seems  *to  have 
been  at  one  time,  a  difference  of  opin- 
ion, whether  a  mere  charge  upon  land 
created  a  trust,  like  a  conveyance  to  Trus- 
tees, but  it  is  now  settled  that  it  does. 
See  Bailey  v.  Ekins,  7  Ves.  319;  Shiphard 
V.  Lutwidge,  8  Ves.  26.  Those  cases  show 
that  it  is  as  much  a  trust  as  a  direct  con- 
veyance or  devise  to  Trustees  for  the  same 
purpose:  the  only  difference  is,  that  in 
that  case,  the  trust  arises  by  construction 
of  Equity;  while  in  this,  it  is  produced  by 
the  express  declaration  of  the  party ;  and 
when  the  trust  is  in  esse,  it  seems  wholly 
immaterial  by  what  means  it  hda  arisen. 
See  Sugd.  335-6.  Considering  the  Executor 
a  Trustee,  and  this  land  trust  property,  so 
far  as  the  legacies  were  concerned,  the 
doctrine  on  which  the  case  of  Oir  turned 
has  been  relied  on.  5  Rand.  195.  In  that 
case,  the  party  was  considered  as  contract- 
ing with  Orr,  first,  in  the  character  of 
Executor,  and  secondly,  in  the  character  of 
a  full  Trustee.  In  the  latter  character,  it 
was  shown  from  the  cases  of  Andrew  t. 
Wrigley,  4  Bro.  Ch.  Cas.  125;  Read  ▼. 
Snell,  2  Atk.  642;  Mabank  ▼.  Metcalf,  3 
Atk.  95,  and  Ithell  v.  Beane,  1  Ves.  sen. 
215,  ^4hat  a  Trustee  cannot  alien  in  pay- 
ment of  his  own  debt."  The  Deeds  of 
Trust  in  the  case  before  us,  were  made  ex- 
pressly and  solely,  to  secure  the  debts  of 
Rust,  and  the  land  was  sold  to  raise  those 
debts.  But  there  was  another  aspect  in 
which  the  question  was  more  especially 
considered  in  the  argument,  that  is, 
whether  this  be  a  case  in  which  the  pur- 
chaser, even  supposing  him  to  have  notice, 
is  bound  to  see  to  the  application  of  the 
purchase  money.  It  was  acknowledged, 
that  legacies  enumerated,  are  like  scheduled 
debts,  so  far  as  the  question,  whether  the 
purchaser  shall  see  to  the  application  of 
the  money  is  concerned.  But  it  was  con- 
tended, that  in  no  case,  either  of  debts  or 
legacies,  was  a  purchaser  bound  to  look  to 
application,  where  the  charge  was  not  ex- 
press, but  created  by  implication  and  con- 
struction. The  Counsel  referred  to  no  case 
which  took  this  distinction  between  an  ex- 
press and  an  implied    charge,    nor  have   I 

been  able  to  find  any.    All  the   cases 

593  (and  there  are  many  cited  *by 
Sugden  in  11th  Ch.)  go  upon  the  dis- 
tinction between  a  limited  and  a  general 
trust.  In  the  first  (however  created)  the 
purchaser  is  bound,  in  the  last,  he  is  not. 
The  Counsel  placed  it  on  the  ground  of 
fraud,  and  said  it  would  be  harsh  doctrine, 
to  pronounce  it  fraudulent  in  a  purchaser 
to  deal  with  Rust  as  owner  of  the  land, 
when  there  was  a  clear  devise  of  it  to  him, 
and  the  charge  was  so  far  from  being 
clear,  that  none  but  a  lawyer  would  detect 
it.  But  I  see  none  of  the  cases,  nor  of  the 
elementary  writers,  placing  this  doctrine 
on  the  foot  of  fraud.  It  seems  to  depend 
rather  on  the  doctrine  caveat  emptor;  he 
who  purchases  from  another  must  look  to 
the  title,  must  know  the  authority  of  the 
seller.  Wheth«^  the  charge  on  the  land  be 
express,    or  implied,  if    it    is  a  charge,    it 
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equally  binds,  and  must  be  equally  pro- 
tected. Upon  the  whole,  I  think  that  the 
Decree  dismibsins:  the  Bill  against  all  but 
the  Executor,  must  be  reversed,  and  the 
cause  sent  back,  with  directions  to  the 
Court  below,  that  for  so  much  as  the  per- 
sonal estate  shall  fall  short  of  psLjing  the 
legacies,  they  constitute  a  charge  upon  the 
land. 

JUDGES  CABELL  and  CO  ALTER  con- 
curred, and  the  Decree  was  reversed. 


VENDOR  AND  PURCHASER. 

I.  Requisites  of  Sale  and  Purchase. 
n.  Power  to  Sell  Inseparable  Incident 
ni.  TlUe. 

A.  In  OeneraL 
1.  When  Title  VesU  In  Vendee. 
8.  Vendor's  Liability  for  Defects  of  Title. 
8.  Reasonable  Time  Allowed  for  Making  Title, 
4.  Knowledge  of  DefecUve  TiUe. 
IV.  RecoTery  by  tbe  Purchaser. 
V.  Sale  In  Gross  or  by  Acre. 

A.  Purchaser  Entitled  to  Abatement  of  Price. 
.    VI.  When  Purchaser  Entitled  to  Rlsrht  of  Way. 

VIL  Rights.  Duties  and  Liabilities  of  Parties. 
.A.  In  GeneraL 

B.  Duty  of  Vendor  to  Make  Conveyance. 

1.  Conditions  Precedent  to  Making  Deed, 
vm.  Pleadlnfif  and  Practice. 

A.  Vendor's  Remedies. 

1.  Action  of  Ejectment. 

2.  Specific  Performance. 

B.  Purchaser's  Remedies. 

1.  Actions  at  Law. 

2.  Suit  In  Equity. 

C.  Parties. 

D.  The  Bill. 

E.  Plea. 

F.  Answer. 

G.  Decree. 
IX.  Evidence. 

X.  Vendor's  Lien. 

A.  Implied  Lien. 

1.  Nature  and  Ortsrin. 

2.  Property  Subject  to  Lien. 

8.  Lien  by  Implication  Abolished. 

4.  Argument  to  Support   Pay.  Annuity  Does 

Not  Constitute  Lien. 
&  Instances  of  Liens. 

B.  Reserved  Lien. 

1.  In  General. 

2.  Lien  on  Both  Personal  and  Real  Property. 
8.  On  Property  of  Married  Woman. 

C.  Lien  by  Retention  of  Title. 

D.  Assignment 

E.  Waiver  of  Lien. 

1.  In  General. 

2.  By  Accepting-  New  Note  or  Taklnsr  Receipt 

3.  By  Accepting-  Judgment 

4.  By  Acceptlufif  Personal  Security. 
6.  By  Laches. 

6.  By  Accepting  Mortsrag-e  or  Deed  of  Trust 

F.  Subrogation. 

G.  Priorities. 

1.  Dower. 

2.  Mechanic's  Lien. 
8.  Mortgage. 

4.  Judgments. 

5.  Purchase  under  Quitclaim  Deed. 
H.  Pleading  and  Practice. 

1.  Enforcement  of  Vendor's  Lien. 

a.  Jurisdiction. 

b.  Venue. 


3.  Parties. 

a.  In  General. 

b.  Effect  of  Want  of  Proper  Parties. 
8.  Statute  of  Limitations. 

4.  Order  of  Subjecting  Land  Claimed. 
6.  The  Bill. 

6.  Answer. 

7.  Replication  or  Reply. 

8.  Demurrer. 

9.  Commissioners  and  Accounts, 
la  Decree. 

11.  Sale. 

12.  Revivor. 

XL  Bona  Fide  Purchasers  for  Value  and  without 
Notice. 

A.  In  General. 

B.  Who  Considered  Purchaser  and  Entitled  to 

Protection. 

1.  Trustee  and  Cestui  Que  Trust  in  Trust  Deed. 

2.  Mortfjrag-e. 

8.  Assiirnee  and  Creditors  under  Assignment. 

4.  Purchaser  with  Notice  from  Purchaser  with- 
out Notice. 

B.  Purchaser  of  Equitable  Title. 

6.  Purchaser  without  Notice  from  Purchaser 
with  Notice. 
O.  Must  Be  a  Complete  Purchaser. 

1.  Requisites  of  a  Complete  Purchaser. 

D.  Acquisition  of  Legal  Title. 

1.  With  Notice  of  Prior  Equities. 

2.  Purchase  with  Notice  of  Prior  Sale. 

E.  Where  Both  Claims  Are  Equitable. 

F.  Purchase  under  Mistake  of  Fact 

G.  Where  Both  Claims  Are  Leg-al. 
H.  Want  of  Capacity  in  Vendor. 

1.  Purchase  of  Conditional  Interest 

J.  Where  Purchaser  Entitled  to  Imprisonments. 

K.  Consideration. 

L.  Notice. 

1.  In  General. 

a.  Nature  and  Sufficiency. 

b.  Constructive  Notice. 
(I)  By  Possession. 

(a)  In  General. 

(b)  Possession  Need  Not  Be  Continuous. 

2.  By  Instruments  Relating-  to  Title. 
8.  By  Suit  Pending. 
4.  By  Declarations  and  Silence  of  Others. 

c.  Notice  to  Trustee. 

d.  Notice    before    Payment    Equivalent  to 
Notice  before  Contract. 

M.  Pleading-  and  Practice. 

1.  Parties. 

2.  Plea  and  Answer. 
8.  Appeal. 

N.  Evidence. 

CroM  ReferencestoMonoflrraphlc  Notes. 

Acknowledg-ments.  appended    to  Taliaferro  v. 

Pryor.  12  Gratt.  277. 
Adversary  Possession,  appended  to  Nowlin  v. 

Reynolds.  25  Gratt  187. 
Assumpsit  appended  to  Kennaird  v.  Jones,  9 

Gratt  188. 
Contracts,  appended  to  Enders  v.  Board  of  Pub- 
lic Works,  1  Gratt  864. 
Covenants,   appended  to  Todd   v.   Summers,  2 

Gratt  167. 
Deeds,  appended  to  Fiott  v.  Commonwealth.  12 

Gratt  B64. 
Deeds  of   Trust  appended  to  Cadwallader  v. 

Mason.  Wythe  188. 
Ejectment  appended  to  Tapscott  v.  Cobbs.  11 

Gratt  172. 
Executors    and    Administrators,  appended    to 

Rosser  V.  Deprlest  5  Gratt  6. 
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Fraud,  appended  to  MoDtffomery  v.  Rose, 
&H.  6. 

Frauds.  Statute  of,  appended  to  Beale  v.  Dlfirffes. 
6  Gratt.  682. 

Judicial  Sales,  appended  to  Walker  v.  Pag-e,  21 
Gratt.  636. 

Landlord  and    Tenant,  appended  to  Mason  v. 
Moyers,  2  Rob.  606. 

Liens,  appended  to  West  v.  Belches.  5  Munf.  187. 

Limitation  of  Actions,  appended  to  Herrlnffton 
v.  Harkins,  1  Rob.  501. 

Lis  Pendens,  appended  to  Stout  v.  Vause,  1  Rob. 
16P. 

Mortffaffes,  appended  to  Forkner  v.  Stuart,  6 
Gratt.  197. 

Recording  Acts,  appended  to  Heron  v.  Bank  of 
U.  S..  5  Rand.  426. 

Rescisssion,  Cancellation  and  Reformation,  ap- 
pended to  Cbamberlaine  v.  Marsh.  6  Munf.  283. 

Set-Off.    Recoupment  and   Counterclaim,    ap- 
pended to  Anderson  v.  Bullock.  4  Munf.  442. 

Specific  Performance,   appended  to    Hanna  v. 
Wilson.  8  Gratt  248. 

Subroffatlon,  appended  to  Janney  v.  Stephens.  2 
Pat&H.  11. 

Trust  and  Trustees,  appended  to  Lee  v.  Ran- 
dolph, 2  Hen.  &M.  12. 

Warranty,  appended  to  Wilson  v.  Shackleford. 
4  Rand.  6. 

I.  REQUISITES  OP  SALE  AND  PURCHASE. 

Offer  and  Acceptance.— A  mere  proposal  to  sell 
land  does  not  become  a  sale  until  accepted,  and 
notice  of  acceptance  griren  the  proposer.  Dyer  v. 
Duffy,  89  W.  Va.  148, 19  S.  £.  Rep.  540. 

Acceptance  riust  Be  Unconditional  and  within 
Time  Umlt— To  convert  a  proposal  to  sell  Into  a 
yalid  contract  of  sale,  it  is  essential  that  the  ac- 
ceptance be  unconditional,  and  that  notice  of  the 
acceptance  be  communicated  to  the  other  party 
within  the  time  limited,  or  that  within  that  time 
some  act  be  done  by  the  plaintiffs  which  he  has 
expressly  or  Impliedly  agreed  to  treat  as  notice 
of  the  acceptance.  Weaver  v.  Burr.  81  W.  Va.  736, 
8  S.  E.  Rep.  743. 

And  if  a  condition  is  affixed  by  a  party  to  whom 
the  offer  is  made,  or  any  modification  or  chansre  in 
the  offer  be  made  or  requested,  it  will  in  law  con- 
stitute a  rejection  of  the  offer.  Weaver  v.  Burr.  81 
W.  Va.  786,  8  S.  E.  Rep.  748. 

So  a  court  of  equity  will  not  enforce  a  parol  con- 
tract for  the  sale  or  exchang-e  of  land,  unless  the 
terms  of  the  contract  are  admitted  or  clearly 
proven.  Bosrsrs  v.  Bodkin,  82  W.  Va.  566,  9  S.  E.  Rep. 
891.  But  by  Virginia  Code  $  2840,  no  action  shall 
be  broug-ht  upon  any  contract,  for  the  sale  of  real 
estate  unless  it  be  in  writing  and  sig-ned  by  the 
party  to  be  charg'ed  thereby  or  his  agent 

And  where  one  by  writing  empowers  another  to 
sell  land,  implyinsr  a  cash  sale,  and  the  asrent  simply 
transfers  the  writing  to  a  third  person,  without  pay- 
ment of  purchase  money,  it  Is  not  a  sale.  Dyer  v. 
Duffy.  39  W.  Va.  148.  19  S.  E.  Rep.  640. 

II.  POWER  TO  SELL  INSEPARABLE  INCIDENT. 

The  fireneral  rule  Is  that  the  power  to  sell  is  an 
inseparable  incident  of  the  ownership  of  property, 
which  makes  it  liable  to  the  owner's  debts.  Mc- 
Clurt  V.  Cook.  89  W.  Va.  679.  20  S.  E.  Rep.  612. 

But  where  the  sale  is  restricted  in  the  exercise  of 
power  which  is  a  part  of  the  dominion  of  the 
irrantor,  not  parted  with,  but  retained  and  exercised 
for  some  purpose  beneficial  to  the  security  of  his 
own  rifirht.  such  as  to  keep  the  property  bound  by  a 
charg-e  created,  and  imposed  upon  it.  and  to  hold 
the  Grrantee  to  the  personal  performance  of   the 
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not  apply. 
Rep.  612. 

111.  TITLE. 

A.  IN  GENERAL. -Upon  a  sale  of  real  esiau, 
whether  at  a  public  or  private  sale,  where  nothing 
Is  said  as  to  the  contrary,  the  purchaser  is  entitled 
to  have  a  clear  tiUe.  Goddin  v.  Vaugrhn.  H  GraiL 
102;  Clarke  v.  Reins,  12  GratL  98:  McCann  v.  Jane*.  1 
Rob.  256;  Watts  v.  Kinney,  3  Lel«rh  272:  Linkons  t. 
Cooper.  2  W.  Va.  67:  Watson  v.  Coast  85  W.  Va.  4SS. 
14  S.  E.  Rep.  249;  Tavenner  v.  Barrett,  21  W.  Va. 
667:  Rucker  v.  Lowther.  6  L«igrh  250. 

But  where  the  sale  is  of  such  a  character,  and 
made  under  such  circumstances,  as  folly  and  suffl- 
ciently  to  make  known  to  the  purchaser  the  exact 
nature  of  the  tlUe  he  is  to  expect,  as  where  the 
sale  Is  made  avowedly  by  an  executor  under  the 
provisions  of  the  will,  or  by  a  sheriff  or  commls- 
sioner  under  an  order  of  the  court,  he  can  of  coarse 
only  demand  such  title  as  was  in  contemplation  of 
the  parties  when  the  sale  was  made.  Goddin  v. 
Vaughn,  14  Gratt  102. 

Who  MiMt  Enter  Into  Covenants  for  TItle-Ei- 
ceptlons.— With  respect  to  the  persons  who  are 
bound  to  enter  into  covenanis  it  may  be  observed 
in  areneral,  that  all  persons  who  convey  lands 
whereof  they  are  seized  to  their  own  use,  are  bonad 
to  enter  into  the  usual  covenants  for  the  title  of 
the  land  conveyed,  but  where  the  estate  is  sold  by 
trustees  under  a  will,  a  purchaser  is  not  enUUed 
to  covenants  for  the  title,  and  the  same  rule  applies 
where  an  esute  is  sold  under  an  order  of  a  court  of 
equity.  Tavenner  v.  Barrett  21  W.  Va.  681 :  Goddin 
V.  Vauarhn,  14  Gratt  108. 

And  a  person  who  is  bound  to  make  a  title  to 
lands,  is  bound  to  execute  a  deed  in  the  presence  of 
witnesses,  or  to  acknowledare  it  in  such  manner, 
that  the  person  to  whom  it  is  made .  may  have  it 
recorded  according  to  law.  Tapp  v.  Beverley.  1 
Leiffh  80. 

But  if  a  vendor  does  not  affect  to  have  a  perfect 
title,  and  expressly  sells  such  as  he  has  without 
special  warranty,  he  Is  entitled  to  specific  execu- 
tion without  being  first  required  to  show  a  clear 
title.    Broyles  v.  Bee.  18  W.  Va.  514. 

*'A  Good  and  Indefeasible  Title'*  by  an  Ezecntor.- 
An  executor  selling  the  land  of  his  tesUtor.  by 
virtue  of  a  power  ffiven  by  the  will.  Is  not  bound  to 
convey  with  general  warranty,  without  an  agree- 
ment to  that  effect;  but  to  that  only  with  special 
warranty,  aarainst  himself  and  all  persons  claim- 
ing under  him:  notwithstandinar  a  written  agree- 
ment after  the  sale,  that  he  would  make  "a  good 
and  indefeasible  title"  to  the  purchaser;  for  inch 
agreement  is  to  be  understood  in  reference  to  the 
terms  of  the  sale.  Grantland  v.  Wight  5  Munf. 
295. 

Defect  of  Title  Cured  by  Lapse  of  Tlme.-Where  a 
vendee  of  the  real  estate  has  had  and  held  posses- 
sion thereof  under  title  from  his  vendor,  until  de- 
fect of  title  has  been  cured  by  lapse  of  time  or  the 
statute  of  limitations,  he  is  not  allowed  to  set  up 
such  pretended  defect,  however  defective  the  title 
may  have  been  at  the  time  of  the  purchase.  Pied- 
mont Coal  &  Iron  Co.  v.  Green,  8  W.  Va.  65. 

And  If  at  the  date  of  the  decree  of  sale,  the  title, 
though  originally  defective,  has  become  ^ood  by 
reason  of  the  purchaser's  possession  under  the 
statute  of  limitations,  the  court  may  gro  on  to  en- 
force the  contract  Core  v.  Winner.  32  W.  Va.  277,  9. 
S.  E.  Rep.  86;  McClaugrherty  v.  Croft  48  W.  Va.  270 
27  S.  E.  Rep.  246. 

Marketable  Tide.— a  "markeUble  UUe*'  U  one 
that  is  free  from  reasonable  objection  to  a 
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able  purchaser.  Monlson  t.  Wagrg-y,  48  W.  Va.  405, 
27  S.  E.  Rep.  814. 

Deed  Conveyloff  Title  Not    Revoked  by   Death.— A 

deed  dnly  executed  and  delivered,  wblch  conveys 
tbe  legal  title  to  real  estate  to  a  vendee,  althouffli  a 
mere  power  to  sell.  Is  not  revoked  by  tbe  deatb  of 
tbe  vendor.  McNeill  v.  McNeill,  48  W.  Va.  765.  28  S 
E.  Rep.  717. 

Clouded  Title  Cleared  before  Decree.— Tb on gb  tbe 
Tendee  of  land  has  abandoned  possession  for  a  tech- 
nical defect  of  title,  yet  upon  a  bill  to  enjoin  tbe  col- 
lection of  tbe  purchase  money,  if  the  vendor  can 
make  a  good  title  at  the  time  of  the  decree,  the 
vendee  is  bound  to  take  it  Mays  v.  Swope.  8  Gratt. 
47. 

But  a  purchaser  of  land  being-  thoroughly  in- 
formed of  defects  In  tbe  vendor's  title,  and  agree- 
ing- nevertheless  to  pay  interest  on  the  purchase 
money  from  a  certain  day,  shall  not  be  relieved 
from  paying-  such  Interest,  on  the  irround  that  he 
conld  not  sret  possession  of  part  of  tbe  land,  which 
be  knew  at  the  time  of  entering  into  tbe  agreement, 
was  held  by  another  person.  Mayo  v.  Purcell.  8 
Mnnf.  248. 

Vendee  Not  Compelled  to  Accept  Clouded  Title.— A 
vendee  for  value,  purchasing-  a  g-ood  title  cannot  be 
compelled  to  accept  a  litigous  or  clouded  title,  if 
there  is  reasonable  g-round  to  apprehend  litig-ation 
with  refirard  thereto,  although  the  same  may  be  sat- 
isfactory to  a  lawyer  or  speculator.  Having  paid  a 
ffood  price  therefor,  the  vendee  has  the  rlg-htto 
demand  a  quiet  title.  Spencer  v.  Sandusky,  46  W. 
Va.  582.  88  S.  E.  Rep.  221. 

Vendor  May  Purchase  Outstanding  Title.— Where 
a  party  sells  and  conveys,  without  warranty,  a  par- 
ticular claim  or  title  to  land,  he  is  not  thereby 
estopped  from  purchasing-  a  superior  adverse  or 
outstanding-  title  and  boldlngr  tbe  land  under  a 
•uperlor  title  against  the  g^rantee  of  the  particular 
claim  or  title  where  there  was  no  fraud  or  conceal- 
ment In  tbe  sale  of  the  particular  claim.  Kent  v. 
Watson.  22  W.  Va.  662. 

Contract  to  Make  Good  Deed  Includes  Good  Title.— 
A  contract  to  make  "A  ^ood  deed"  Is  not  confined 
to  tbe  form  of  tbe  deed,  but  Includes  a  eooa  title. 
Christian  v.  Cabell,  22  Gratt.  82. 

Vendor  Sells  Only  Tide  Vected  In  Him.— A  srrant  of 
land  Is  a  mere  transfer  of  such  title  or  right 
thereto  as  the  srrantor,  at  tbe  time  of  the  grant, 
may  hold  or  have,  absolutely  or  contingently. 
Western  M..  etc.,  Co.  v.  Peytona,  etc  ,  Coal  Co.,  8  W. 
Va.411. 

And  a  srrant  does  not  Imply  an  assertion  of  title 
in  the  grantor,  or  a  covenant  with  the  grantee  to 
warrant  tbe  land.  Western  M..  etc.,  Co.  v.  Peytona, 
etc..  Coal  Co..  8  W.  Va.  411. 

1.  When  Titlb  Vbsts  in  Vindee.— The  purchaser 
of  real  estate  Is  tbe  owner  from  tbe  date  of  the 
contract,  when  the  vendor  Is  in  no  default,  and  Is 
prepared  to  convey  a  clear  title,  but  he  Is  not  the 
owner  till  the  vendor  can  make  a  title  accordlnsr  to 
the  contract    Christian  v.  Cabell.  22  Gratt  88. 

And  any  loss  occurring-  to  the  property  before 
the  vendor  Is  In  a  condition  to  convey  a  clear  unin- 
cumbered title  must  fall  on  him,  and  not  on  the 
purchaser.    Christian  v.  Cabell,  22  Gratt.  82. 

2.  Vendor's  Liability  for  Defect?  of  TrriiB.— 
The  vendor  of  real  estate  is  not  responsible  for  any 
defects  of  title,  unless  he  has  bound  himself  by 
some  covenant  or  warranty  to  protect  the  vendee, 
or  has  been  g-ullty  of  some  fraud  or  concealment 
Commonwealth  v.  M'Clanachan,  4  Rand.  482:  John- 
ston V.  Jarrett  14  W.Va.  288. 

Vendor  In  Own  Rlffht  Must  Convey  with  General, 
and  a  Lienor  with  Special  Warranty.— A  vendor  of 
land  In   his  own  rlirht  Is  bound  to  convey  it  with 


general  warranty,  unless  it  be  otherwise  agreed 
between  tbe  parties.  But  a  party  who  had  sold  to 
tbe  vendor,  and  had  retained  the  legal  title,  or  had 
some  Interest  In  the  land.  Is  only  required  to  con- 
vey with  special  warranty.  Hoback  v.  Kilgores,  26 
Gratt  442. 

And  a  trustee  to  sell,  sellinsr  property,  and  such 
title  only,  as  is  vested  in  him,  according  to  tbe 
terms  prescribed,  and  without  warranty  or  fraud, 
incurs  no  responsibility  to  the  purchaser.  Sutton 
V.  Sutton.  7  Gratt  284. 

Mode  of  Ascertaining  Defects.— In  a  suit  by  a 
vendor  to  enforce  the  payment  of  purchase  money 
under  an  executory  contract  for  tbe  sale  of  land, 
and  defendant  alleges  a  defect  of  title  In  the 
vendor,  be  may  have  a  reference  to  ascertain  the 
character  of  the  title,  or  tbe  court  may.  where  tbe 
proof  raises  a  doubt  as  to  title,  make  a  reference: 
but  unless  the  reference  be  asked  by  the  vendee, 
or  tbe  doubt  appears.  It  Is  not  necessary,  and  the 
court  may  proceed  to  subject  the  land  to  sale  for 
the  purchase  money.  Core  v.  Wlg-ner,  82  W.  Va.  277. 
9  S.  E.  Rep.  86. 

What  Purchaser  Entitled  to  under  Contract  for 
aearTltle.— A  contract  for  tbe  sale  of  land  which 
provides  that  the  vendor  shall  convey  to  the  pur- 
chaser a  clear  title,  entitles  the  purchaser  to  a  con- 
veyance of  the  land  with  greneral  warranty  and 
free  from  Incumbrances.  Kenny  v.  Hoffman.  81 
Gratt  442:  Com.  v.  M'Clanachan.  4  Rand.  482. 

And  a  purchaser  who  has  accepted  a  deed  of  sren- 
eral  warranty,  must  g-enerally  pay  the  purchase 
money,  and  look  to  the  warranty  for  indemnity 
ag-alnst  bad  title:  but  If  the  grantor  Is  insolvent,  or 
the  warranty  not  blndlnsr,  be  will  not  be  compelled 
to  pay.  If  the  title  Is  defective,  though  be  has  not 
3'et  lost  from  Its  defect  Bennett  v.  Pierce.  45  W. 
Va.  054.  81  S.  E.  Rep.  972. 

But  where  the  vendor  has  bound  himself  to 
convey  the  land  with  covenant  of  general  war- 
ranty, he  Is  responsible  for  defect  of  title  to 
any  part  of  the  land  so  sold:  and  a  court  of  equity 
will  not  compel  the  payment  of  the  whole  of  tbe 
purchase  money,  until  tbe  defect  is  removed: 
although  there  has  been  a  conveyance  of  such 
land  to  tbe  vendee.  Koger  v.  Kane,  .6  Leigh  606: 
Clarke  v.  Hardgrove.  7 Gratt  899;  Renick  v.  Renick, 
6  W.  Va.  286:  Johnston  v.  Jarrett  14  W.  Va.  238; 
Heavner  v.  Morgan,  41  W.  Va.  428.  28  S.  E.  Rep.  874: 
Wortbington  v.  Staunton.  16  W.  Va.  242. 

Effect  of  Waiving  DefecU  of  Title.— A  purchaser  of 
land  having  given  bond  and  security  for  tbe  price, 
without  getting  a  good  title.  It  Is  competent  for  him 
to  bind  his  surety,  as  well  as  himself,  by  waiving 
such  a  title,  as  he  might  otherwise  have  Insisted 
upon,  as  a  condition  precedent  to  the  payment  of 
the  money.    Ross  v.  WoodvlUe.  4  Munf.  824. 

Defect  of  Title  Orounds  for  Abandonment— A  pur- 
chaser not  Informed  at  the  time  of  his  purchase  of 
land  at  auction,  that  the  title  to  one  moiety  thereof 
Is  vested  In  Infants,  and  that  It  can  only  be  obtained 
by  a  suit  In  chancery,  may  when  Informed  of  tbe 
fact,  refuse  to  proceed  with  the  purchase,  and  aban- 
don It    Goddin  v.  Vaughn.  14  Gratt  102. 

And  to  susiuln  a  vendee's  allegation  that  tbe  con- 
tract was  abandoned  by  implication,  tbe  conduct  of 
tbe  vendor  ought  to  be  such,  as  to  Justify  a  reason- 
able man,  in  believing  that  he  acquiesced.  Garnett 
V.  Macon.  6  Call  808. 

Defect  of  Title  Ground  for  Bojolning  Collection  of  Pur- 
chase Money.- Equity  will  enjoin  the  collection  of 
purchase  money  on  land,  on  tbe  ground  of  defect  of 
title,  after  the  vendee  has  taken  possession  under 
conveyance  from  tbe  vendor,  with  general  war- 
ranty. If  tbe  title  Is  questioned  by  asulteither  pros- 
ecuted or  threatened,  or  If  the  purchaser  can  show 
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clearly  that  tbe  title  is  defective.  Kinports  v. 
Rawson,  29  W.  Va.  487.  2  S.  E.  Rep.  85:  Heavner  v. 
Morsran.  41  W.  Va.  428.  23  S.  E.  Rep.  874:  Thompson 
V.  CaUett.  24  W.  Va.  524. 

When  a  vendor's  title  is  not  srood.  and  he  bring's 
suit  for  the  purchase  money  and  the  vendee  sues 
for  a  deed,  and  the  court  decrees  that  the  money  be 
paid  when  the  deed  is  delivered,  the  decree  will  not 
be  enforced  should  the  vendor's  title  Drove  worth 
less.    West  v.  Shaw.  82  W.  Va.  196,  9  S.  E.  Rep.  81. 

Failure  of  Fiduciary  to  Pay  Over  Money  Will  Not 
Effect  Title.— Where  there  is  a  charge  upon  land  by 
will  for  the  payment  of  debts,  and  a  sale,  which  is 
fairly  made,  becomes  necessary,  the  failure  of  the 
personal  representative  to  pay  over  the  proceeds  to 
the  creditors  will  not  effect  the  title  of  the  vendee. 
Meeks  v.  Thompson.  8  Gratt.  134. 

3.  Reasonable  Time  Allowed  fob  Making  Title. 
—As  was  said  in  Dresel  v.  Jordan.  104  Mass.  407:  "It 
is  not  essential  that  the  vendor  had,  at  the  time  of 
the  contract,  such  title  and  capacity  to  convey  the 
property,  or  such  means  and  right  to  acquire  it,  as 
would  enable  him  to  fulfill  it  on  his  part  It  is  suf- 
ficient If  he  is  able  to  convey  when  he  is  required  by 
the  contractor  the  equities  of  the  case:  and,  when 
time  is  not  of  the  essence  of  the  contract,  the 
vendor  will  be  allowed  a  reasonable  time  to  obtain  a 
perfect  title."  Mays  v.  Swope,  8  Gratt.  46:  Goddin 
V.  Vaughn,  14  Gratt.  125:  Rader  v.  Neal.  18  W.  Va. 
874:  Dodson  v.  Hays,  29  W.  Va.  577,  2  S.  E.  Rep.  415; 
Reeves  v.  Dickey,  10  Gratt  138. 

Vendor  ^harireable  with  Rents  and  ProflU  on  Fail- 
ure to  Make  Title.— Where  there  is  a  contract  for  the 
sale  of  land,  without  any  day  specified  for  the  de* 
livery  of  the  deed  and  possession,  it  is  supposed  to 
have  been  intended  to  be  done  without  unreason- 
able delay,  and  in  case  of  a  disag'reement  after  the 
contract  the  vendor  is  chargeable  with  rents  and 
profits.    Hundley  v.  Lyons,  6  Munf.  342. 

Knowledge  of  Defects  of  Title  Bars  Relief.— In  gen- 
eral, a  contract  will  not  be  enforced  by  a  court  of 
equity,  if  the  party  asking  the  execution  of  it  has 
been  in  default,  and  the  other  party  will  thereby 
suffer  a  serious  loss,  if  compelled  to  carry  the  con- 
tract into  effect  But  if  the  purchaser  knew,  when 
he  made  his  c:ntract  that  there  was  a  defect  in  the 
title,  and  that  it  would  take  a  considerable  time  to 
remove  it;  or  acquires  this  knowledge  after  his 
purchase,  and  acquiesces  in  the  delay,  or  proceeds, 
with  knowledge  of  the  defect,  in  the  execution  of 
the  contract:  he  has  no  ground  of  complaint  Vail 
V.  Nelson,  4  Rand.  478;  Dodson  v.  Hayes.  29  W.  Va. 
77.  2  S.  E.  Rep.  415. 

Title  Made  Pendente  Lite.— Where  a  vendee  of  land 
obuins  an  injunction  to  stay  the  sale  thereof  under 
a  deed  of  trust  securing  a  residue  of  unpaid  pur- 
chase money  thereon,  and  at  the  date  of  the  deed 
therefor  to  the  vendee,  the  vendor's  title  to  a  portion 
of  the  land  is  defective,  and  who  after  the  injunc- 
tion is  granted  procures  a  deed  of  release  from  a 
third  party  for  such  portion,  an  order  granting  the 
injunction  is  proper  until  the  title  is  settled,  but  the 
procuring  and  having  recorded  a  deed  of  release 
by  the  vendor  is  a  sufficient  settlementof  the  title  to 
allow  the  vendor  to  proceed  to  collect  the  unpaid 
purchase  money  by  a  sale  of  the  land,  and  the  ven- 
dee ouffht  to  recover  his  costs  in  the  court  below. 
Lovell  V.  Chilton.  2  W.  Va.  410. 

4.  Knowledge  of  Dbfectivb  Title —Where  a 
purchaser  knows,  when  he  makes  his  contract,  that 
there  is  a  defect  in  the  title,  and  that  it  will  take 
a  considerable  time  to  remove  it  or  acquires  this 
knowledge  after  his  purchase,  and  acquiesces  in  the 
delay,  or  proceeds,  with  knowledge  of  the  defect.  In 
the  execution  of  the  contract  he  cannot  afterwards 


complain.  Vail  v.  Nelson.  4  Rand.  478.  481:  Goddin  v. 
Vaughn.  14  Gratt  126:  Rader  v.  Neal.  18  W.  Va.  Ki. 
But  where  the  contract  made  between  tbe  parties 
compels  the  vendor  to  convey  the  land  with  cove- 
nant of  g-eneral  warranty,  and  to  put  the  party  in 
possession  of  the  land,  a  court  of  equity  wlU  protect 
the  vendee  asrainst  a  defect  of  title  to  any  part  of 
the  land  included  in  the  contract  although  that 
defect  was  known  to  the  purchaser,  when  the  con- 
tract was  made,  unless  there  has  been  a  waiver  by 
the  purchaser  of  such  objection  to  the  title.  Jack- 
son V.  Lig^on.  8  Leigh  161.  The  parties  must  be 
bound  by  the  contract  they  made,  if  it  was  free 
from  fraud  and  mistake.  Johnston  v.  Jarrett  li  W. 
Va.288. 

IV.  RECOVERY  BY  THE  PURCHASER. 

Where  Vendee  Is  Evicted.— Where  land  is  sold 
with  warranty,  and  the  vendee  is  evicted,  he  ought 
to  recover  of  the  vendor,  not  the  value  of  the  land 
at  the  time  of  eviction,  but  the  purchase  money, 
with  interest  and  costs.  Lowther  v.  Common- 
wealth. 1  Hen.  &.  M.  202;  Click  v.  Green.  77  Va.  8«; 
Threlkeldv.  Fitzhugh.  2  Leigh  451:  Roller  v.  Effln- 
ger.  88  Va.  646,  14  S.  E.  Rep.  887:  Abernathy  v.  Phil- 
lips. 82  Va.  769:  Efflnger  v.  Hall.  81  Ga.  94:  Stout  v. 
Jackson.  2  Rand.  132. 

Though  a  sale  of  land  be  made  with  covenant  of 
general  warranty,  yet  the  purchaser  cannot  claim 
against  the  vendor  for  costs  expended  by  the  pur- 
chaser in  defense  of  a  suit  by  an  adverse  claimant 
of  the  land,  which  suit  resulted  in  favor  of  the  pur- 
chaser, and  the  title  which  he  acquired  by  his  pur- 
chase. Smith  V.  Parsons.  83  W.  Va.  644.  1 1  S.  E.  Rep. 
6a    See  Threlkeld  v.  Fitzhugh,  2  Leig^h  451. 

And  if  land  be  sold  according  to  certain  metes 
and  bounds,  and  by  a  covenant  under  seal,  the 
vendor  agrees  to  warrant  the  title  acraiost  all  per- 
sons whatsoever;  he  is  bound  to  include,  in  a  convey- 
ance with  general  warranty,  and  in  case  of  eviction, 
to  make  compensation  for  all  the  lands  within 
those  bounds,  which  he  held  and  claimed  as  his 
own  at  the  time  of  the  sale,  and  showed  to  the  pur- 
chaser as  part  of  the  lands  sold:  notwithstanding 
his  title  thereto  was  defective.  But  he  is  not 
bound  to  convey  lands  which  were  not  held  and 
claimed  by  him  at  the  time  of  the  sale,  nor  shown 
as  part  of  the  lands  sold :  although  his  title  papers 
may  comprehend  them.  Beverley  v.  Lawson.  8 
Munf.  817. 

Vendee  Cannot  Recover  from  Assignee.— The  vendee 
of  land  having  paid  a  part  of  the  purchase  money 
to  the  assignee  of  his  bond  for  the  same,  it  turns 
out  that  the  quantity  of  the  land  is  deficient  and 
that  the  money  already  paid  to  the  assignee  is 
more  than  the  vendee  was  bound  to  pay.  Held,  be 
has  no  equity  to  recover  back  the  excess  from  the 
assignee.    Crawford  v.  M'Daniel.  1  Rob.  448. 

Agreement  to  Refund  on  Eviction.— Where  a  vendor 
sells  the  land  of  his  wife  without  a  conveyance, 
and  part  of  price  is  paid  with  the  understanding 
expressed  in  the  receipt  for  the  sum  paid,  that  if  a 
third  person's  heirs  (who  were  likewise  the  heirs  of 
the  wife),  got  a  redlvision  of  their  ancestor's  lands 
(whereof  the  land  sold  is  part),  the  vendor  is  to  pay 
the  vendee  his  money  back  and  wife  dies  intestate 
without  having  had  issue,  and  tbe  heirs  iret  the 
land  from  the  vendee  by  legal  proceedings,  the 
latter  is  entitled  to  have  his  money,  so  paid  upon  a 
consideration  that  failed,  refunded  by  the  vendor. 
Ferguson  v.  Teel.  82  Va.  600. 

On  Breach  of  Executory  Contract— The  measure  of 
damages  on  breach  of  contract  for  the  sale  an  1  con- 
veyance of  real  estate  is  the  contract  price,  and 
not  the  difference  between  the  contract  price  and 
the  market  value  of  the  property  at  the  time  of  the 
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"breach:  and  the  vendor  can  only  recover  the  pur- 
chase money  actually  paid  and  Interest  thereon. 
Stnart  v.  Pennls,  100  Va.  612.  42  S.  E.  Rep.  (JOT; 
Thompson  v.  Outhrle.  9  Leish  101. 

Where  Lands  of  Public  Debtor  Sold  by  Common - 
wealth.— When  the  commonwealth  sells  the  lands 
of  a  public  debtor,  and  the  purchaser  is  afterwards 
evicted  by  title  paramount,  the  purchaser  has  no 
redress  asrainst  the  commonwealth :  as  the  law  au- 
thorizes a  sale  of  all  the  estate  and  interest  of  the 
debtor.  The  rule  caveat  emptor  applies  in  such 
case.    Commonwealth  v.  M'Clanaban,  4   Rand.  4t2. 

Where  Vendee  Buys  Up  Better  Title.— If  a  vendee 
buys  up  a  better  title  than  that  of  his  vendor,  and 
the  vendor  was  aruilty  of  no  fraud,  he  can  only  be 
compelled  to  refund  to  the  vendee  the  amount  of 
money  paid  for  the  better  title.  Roller  v.  Efflngrer. 
88  Va.  646,  14  S.  E.  Rep.  387. 

And  where  a  vendor  conveys  with  covenants  of 
ireneral  warranty,  and  adverse  titles  are  set  up 
which  the  vendor  buys  in,  it  is  no  objection  that  the 
conveyances  for  such  bought  in  titles  are  made  to 
the  vendor,  in  a  suit  by  the  vendee  claiming-  an 
abatement  of  purchase  money  for  defective  titles. 
Thompson  v.  Edwards.  3  W.  Va.  660. 

Recovery  for  Improvements.— To  entitle  a  party  in 
equity  to  an  allowance  for  improvements,  he  must 
have  been  a  bona  fide  possessor  under  a  defective 
title,  supposed  by  him  to  be  g-ood.  Efflnger  v.  Hall. 
81  Va.  102:  Dawson  v.  Grow,  29  W.  Va.  388.  1  S.  E. 
Rep.  564. 

Or  the  vendor  must  have  been  g-uUty  of  a  fraud 
by  permitting  such  improvements,  without  giving- 
notice  to  the  possessor,  or  of  g-ross  laches  in  assert- 
ing- his  claim  after  he  was  apprized  of  it.  Morris  v. 
Terrell,  2  Rand.  6. 

But  the  compensation  must  not  exceed  the  amount 
due  for  rents  and  profits.  Irlck  v.  Fulton,  3  Gratt 
198. 

Cannot  Recover  under  a  Mistake  of  Law.— One  hav- 
ing- notice  of  facts  rendering-  his  title  Inferior  to 
that  of  another,  who  by  mistake  of  law  reg-ards  his 
title  as  grood,  cannot  claim  for  permanent  improve- 
ments. Williamson  v.  Jones,  43  W.  Va.  662,  27  S.  E. 
Rep.  411. 

Effect  of  Notice  on  Recovery.— Persons  who  occupy 
lands  under  defective  titles  and  make  thereon  per- 
manent and  beneficial  improvements  with  notice, 
actual  or  constructive,  of  the  infirmity  of  their 
titles,  cannot,  upon  the  recovery  of  the  lands  by  the 
rlsrhtful  owners,  obtain  compensation  for  improve- 
ments. Lamar  v.  Hale,  79  Va.  147;  EfBng-er  v.  Hall. 
81  Va.  96. 

And  under  our  statute,  (ch.  91,  Amend.  Code 
of  W.  Va.),  a  claimant,  who  has  been  evicted 
from  land  by  the  true  owner,  is  not  entitled 
to  compensation  for  permanent  improvements 
placed  by  him  upon  the  land,  when  it  is 
shown  that  both  the  owner  and  such  claimant 
derive  title  from  the  same  g-rantor.  and  that,  at 
the  time  of  the  conveyance  to  the  claimant,  the 
deed  of  the  owner  had  been  duly  recorded  in  the 
proper  county,  althoug-h  the  claimant  may  not 
have  had  any  actual  notice  of  the  better  title,  un- 
less the  owner  had  been  guilty  of  fraud  or  laches 
in  not  notifyiniT  such  claimant  to  desist,  when  he 
knew  the  improvements  were  being-  made  by  the 
claimant  under  a  mistaken  belief  that  his  title  was 
grood.  Dawson  v.  Grow,  29  W.  Va.  838.  1  S.  E.  Rep.  664. 

Where  Vendee  Surrenders  Property  without  Res- 
ervation He  Cannot  Recover.— When  a  purchaser  of 
real  property  makes  permanent  improvements 
thereon  attached  to  the  freehold,  and  then  being 
unable  to  pay  for  it  surrenders  the  property  to  the 
vendor,  without  express  reservation  of  the  improve- 
ments and  cancels  the  contract  of  purchase,  the 


improvements  g-o  with  the  property  back  to  the 
vendor.    Patton  v.  Moore.  16  W.  Va.428. 

Vendee  Not  Chargable  with  Rent  or  Improvements, 
Made  or  Land  Cleared  by  Him.— Where  the  court  of 
chancery  is  ad j  usting-  the  mutual  rig-hts  between 
the  occupier  of  land,  who  has  made  improvements 
under  the  belief  that  he  had  a  lust  claim,  and  the 
real  owner  of  the  land,  it  will  adopt  the  rule  which 
the  Code  prescribes  in  actions  of  ejectment,  and 
will  estimate  agrainst  the  occupant  the  annual  value 
of  such  part  of  the  premises.  If  any.  as  was  Improved 
and  In  a  state  fit  and  prepared  for  cultivation  at  the 
time  he  took  possession  thereof,  and  will  credit  him 
with  the  value  of  all  improvements  made  thereon; 
but  will  not  charge  him  for  the  use  of  any  improve- 
ments made  upon* the  land  by  him,  or  for  the  use  of 
any  part  of  the  land  cleared  by  him.  Flshack  v. 
Ball.  84  W.  Va.  644,  \Z  S.  E.  Rep.  866. 

V.  SALE  IN  0R05S  OR  BY  ACRB. 

The  law  on  this  subject  is  so  well  settled,  it  will 
suffice  to  refer  to  the  foot-notes  in  which  the  cases 
are  collected  and  the  subject  fully  treated.  See 
foot-note  to  Watson  v.  Hoy,  28Gratt  698:  Caldwell  v. 
Craiff.  21  Gratt  132:  Crawford  v.  Mc Daniel,  1  Rob. 
448:  Blessing  V.  Beatty.  1  Rob.  287:  Keyton  v.  Braw- 
ford.  6  Leigh  89:  Quesnel  v.  Woodlief.  6  Call  218: 
Pendleton  v.  Stewart.  5  Call  1;  Jolllfe  v.  Hlte,  1 
Call  801. 

A.  PURCHASER  ENTITLED  TO  ABATEMENT 
OF  PRICE.— It  is  well  settled  that  If  a  deficiency  In 
quantity  is  found  to  exist  where  the  contract  is  a 
sale  by  the  acre,  the  purchaser  will  be  entitled  to  an 
abatement  for  the  value  of  the  deficiency,  and  that 
a  court  of  equity  will,  even  after  a  conveyance  is 
executed,  abate  the  deficiency  from  the  unpaid  pur- 
chase money.  Thompson  v.  Catlett.  24  W.  Va.  524: 
Koger  V.  Kane.  6  Leigh  606:  Bartlett  v.  Bartlett,  37 
W.  Va.  235.  16  S.  E.  Rep.  458:  Butcher  v.  Peterson.  26 
W.  Va.  447:  Serg-eant  v.  Llnkous.  83  Va.  684,  8  S.  E. 
Rep.  295:  Watson  v.  Hoy,  28  Gratt.  698:  Hoback  v. 
KllfiTores.  28  Gratt.  442:  Nelson  v.  Matthews.  2  Hen. 
&  M.  164:  Bee  v.  Burdett,  23  W.  Va.  744:  Prlchard  v. 
Evans.  81  W.  Va.  137.  6  S.  E.  Rep.  461;  Board  v.  Wil- 
son, 34  W.  Va.  609.  12  S.  E.  Rep.  778:  Grantland  v. 
Wight,  2  Munf.  179:  Fleet  v.  Hawkins,  6  Munf.  188; 
Humphreys  v.  McClenacban.  1  Munf.  493. 

But  a  purchaser  who  buys  a  tract  of  land  as  coa- 
talnlnfif  somany  acres,  more  or  less,  and  agr^^es  to 
take  upon  himself  the  risk,  as  to  lines,  or  quantity, 
appearing,  (also  better  acquainted  with  the  land 
than  the  vendor,  against  whom  there  Is  no  proof  of 
fraud.)  Is  not  entitled  to  any  relief  In  equity,  for  a 
loss  relating  to  the  risk  undertaken.  Hull  v.  Cun- 
ningham. !  Munf.  336. 

And  where  a  party,  by  an  agreement  In  writing, 
contracts  to  sell  a  tract  of  land,  descrlblnsr  it  by  a 
general  local  description,  and  as  beinsr  the  same 
land  conveyed  to  him  by  a  third  party,  the  vendee 
has  a  right  to  look  to  the  records  for  a  description 
of  the  land:  and  If  It  there  appears  that  the  land  Is 
described  by  metes  and  bounds,  and  containing-  a 
certain  number  of  acres,  such  vendor  will  be  re- 
irarded  as  representing-  the  land  to  contain  the 
number  of  acres  mentioned  in  saM  recorded  deed. 
BogfiTS  V.  Harper,  45  W.  Va.  851.  31  S.  E.  Rep  943. 

Thoufifh  land  be  sold  in  grross.  for  so  much,  be  It 
more  or  less,  yet.  If  it  be  evident  that  both  parties 
were  mistaken  in  a  material  point,  as  to  the  lines 
by  which  the  vendor  held,  and  there  was  no  express 
agreement  on  the  part  of  the  purchaser  to  take  the 
risk  upon  himself,  a  court  of  equity  will  give  relief 
for  a  deficiency.  But  If  the  purchaser  do  not  (by 
eviction  or  otherwise),  lose  the  land  he  expected  to 
get:  but  make  no  entry  for  It  as  vacant,  and  ob- 
tain a  patent,  the  measure  of  relief  is  only  the 
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amouDt  of  bis  expenditure  ia  procuriai?  tbe  patent, 
with  a  reasonable  allowance  for  trouble  therein, 
and  actual  costs  of  suit  Hull  v.  Cannin^ham,  1 
Munf.  830. 

Principle  on  Which  Abatement  Allowed.— The  prin- 
ciple upon  which  equity  gives  relief  in  cases  of 
excess  and  deficiency  in  the  estimated  quantity 
upon  the  sale  of  lands,  is  where  there  is  a  mistake: 
whether  the  mutual  mistake  of  the  parties,  or  the 
mistake  of  one  of  them,  occasioned  by  the  fraud 
or  culpable  negligence  of  the  other.  Nichols  v. 
Cooper,  2  W.  Va-  847. 

One  Tract  Not  Liable  for  Deficiency  of  Another.  - 
Land  In  the  hands  of  a  purchaser  is  not  liable  for  a 
deficiency  of  quantity  in  another  tract  of  land,  for 
the  title  of  which  the  mortg-ag-e  is  collateral  secu- 
rity; there  havinsr  been  no  stipulation,  known  to 
the  purchaser,  that  the  mortsraged  premises  should 
be  liable  for  such  deficiency.  Davison  v.  Walte.  2 
Munf.  527. 

In  Case  of  Bxcess  Vendee  Is  Liable.— Whenever  it 
does  not  clearly  appear  that  land  was  sold  by  the 
tract,  and  not  by  the  acre,  the  vendee  ought  to  be 
responsible  for  the  value  of  the  surplus  land  found 
in  the  tract  and  if  no  circumstances  appear 'to  give  a 
different  rule,  such  value  is  to  be  estimated  by  the 
averag-e  value,  per  acre,  of  the  whole  purchase. 
Hundley  v.  Lyons.  6  Munf.  842. 

Deficiency  to  Be  Valaed  as  at  Time  of  Contract.— 
Where  land  is  sold  with  warranty,  and  there  is  a 
deficiency  in  the  quantity,  the  purchaser  is  entitled 
to  compensation  for  the  value  of  such  deficiency, 
not  at  the  time  when  it  is  discovered,  but  at  the 
time  of  the  contract.  Nelson  v.  Matthews,  2  Hen. 
&  M.  164. 

Nature  of  the  Demand.— A  claim  for  compensation 
for  deficiency  in  quantity  of  land  conveyed  by  deed, 
where  the  purchase  money  has  been  paid,  is  a 
mere  personal  demand,  not  cofirnizable  only  in 
equity,  but  at  law,  and  is  subject  to  the  statute  of 
limitations.  Burbrid^e  v.  Sadler,  46  W.  Va.  89.  32 
S.  E.  Rep.  1028. 

Rule  for  Estimating  Value  of  Deficiency.— In  a  case 
of  mere  deficiency  in  the  quantity,  the  g-eneral 
rule  of  the  compensation  is  according  to  the  aver- 
age value  of  the  whole  tract,  but  there  may  be  par- 
ticular circumstances  requiring  a  departure  from 
the  rule,  and  it  must  be  in  conformity  to  the  facts 
of  the  case.    Nichols  v.  Cooper,  8  W.  Va.  847. 

AbaUmentfor  Reservation  of  Timber  Privileges.- A 
reservation  of  timber  privileges  by  a  vendor,  who 
covenants  with  general  warranty,  to  his  vendor, 
can  be  estimated  in  value  and  the  amount  abated 
from  the  purchase  money  due  from  the  vendee. 
Thompson  v.  Edwards,  3  W.  Va.  660. 

Failure  of  Third  Party  to  Pay  No  Oround  for  Abate- 
ment of  Contract— Where  by  consent  of  the  vendor, 
the  vendee  sold  a  portion  of  land  to  a  third  party 
with  the  understandinfiT  that,  if  he  paid  for  it  to  the 
original  vendor  at  the  price  he  sold  it  for,  the  deed 
should  be  made  to  him.  and  he  fails  tt>  perform  the 
contract,  no  abatement  should  be  allowed  on  this 
firround.    McCoy  v.  Bassett.  86  W.  Va.  671. 

Portion  of  Land  Held  by  Adverse  Claimant.— Where 
there  is  a  sale  of  land  under  an  executory  agree- 
ment, providing  for  a  conveyance  with  g-eneral 
warranty,  and  a  portion  of  the  land  is  at  the  time 
of  the  sale  in  the  actual  possession  of  an  adverse 
claimant,  and  the  purchaser  buys  the  land  held  by 
the  adverse  claimant,  and  the  vendor  seeks  to  col- 
lect the  purchase  money  from  the  purchaser,  and 
the  purchaser  asks  an  abatement  for  the  land  held 
by  the  adverse  claimant,  and  it  does  not  appear 
whether  the  title  of  the  adverse  claimant  is  para- 
mount or  not,  it  is  error  to  decree  the  purchase 
money  against  the  purchaser  and  the  land  without 


allowing  any  abatement.  As  doubt  is  cast  upon  the 
title  by  such  possession  of  the  adverse  claimanu 
before  decreeing  there  should  be  an  inquiry  by  i 
commissioner  to  ascertain  the  character  of  the 
title  of  such  adverse  claimant  Smith  v.  Parsons. 
88  W.  Va.  644,  11  S.  E.  Rep.  68. 

VI.  WHEN     PURCHASER     ENTITLED    TO    RIOIIT 

OF  WAV. 

The  vendor  granted  land  having  no  access  save  by 
private  way  over  other  land  of  his.  This  way  was 
not  named  in  the  deed,  but  he  told  the  vendee  the 
law  gave  him  that  way  as  incident  to  grant.  Later 
the  vendor  granted  a  tract  lying  beyond  first  ven- 
dee's land,  granting  the  right  of  way  over  the  same 
private  way,  which  was  used  by  both  vendees.  Sob- 
sequently  vendor's  lands  were  sold  under  decree, 
and  purchaser  received  a  deed  granting  the  same 
right  of  way.  Held,  this  purchaser  cannot  close 
this  way  against  first  vendee.  Bond  v.  Willis.  84 
Va.  796,  6  S.  E.  Rep.  186. 

Presumption  of  Dedication.— Where,  at  the  time  of 
the  purchase  of  real  estate,  there  is  a  road  or  right 
of  way.  used  by  the  public,  such  as  a  pnblic  high- 
way, or  a  road  used  so  long  that  there  may  be  a 
presumption  of  a  dedication  to  the  public  the  pur- 
chaser takes  this  land  subject  to  snch  right:  and 
he  is  not  protected  even  by  a  deed  of  warranty 
against  the  incumbrances.  Jordan  v.  Eve.  81  Oratt 
1 :  Deacons  v.  Doyle,  75  Va.  288. 

Highway  Not  Embraced  In  Covenants  affshHt  Ea- 
cambrances.— Where  the  vendor  sells  to  a  purchaser, 
and  conveys  with  a  covenant  against  incnmbrances, 
it  was  held  that  a  public  highway  through  the  lasd 
was  not  such  an  incumbrance  as  was  intended  by 
the  instrument.    Jordan  v.  Eve,  81  Gratt.  1. 

VII.  RIGHTS,     DUTIES      AND      UABILITIBS      OP 

PARTIES. 

A.  IN  GENERAL. 

Liable  for  Interest  on  Unpaid  Purchase  Mosey.— A 

vendee  of  land  let  into  possession,  and  the  purchase 
money  remaining  unpaid,  shall  pay  interest  thereon, 
though  the  vendor  be  in  default  unless  he  has  not 
only  kept  the  purchase  money  idle,  but  given  the 
vendor  notice  that  he  has  so  kept  it.  Brocken- 
brough  V.  Blvthe,  8  Leigh  619. 

Vendee  In  Possession  Liable  for  Taxes.— Land  is  sold 
by  executory  contract  in  1848,  and  conveyed  ab- 
solutely in  February.  1860;  the  vendee  executing  an 
obligation  to  pay  a  debt  due  for  purchase  money  on 
the  land  from  the  vendor,  and  to  sell  the  land  and 
pay  the  vendor  "one-third  of  the  proceeds  of  the 
land  when  realized  from  any  sale  or  sales  th erect** 
The  lands  are  not  sold  for  thirty-four  yeaxs.  No 
part  of  the  taxes  paid  by  the  vendee  are  chargeable 
to  the  vendor.  Caperton  v.  Caperton,  86  W.  Va.  IW, 
15  S.  E.  Rep.  257. 

Not  Doty  of  Purchaser  to  Prepare  Deed.— A  pur- 
chaser is  not  bound  to  prepare  and  tender  a  deed  to 
the  vendor,  unless  such  an  obligation  can  be  in- 
ferred from  the  terms  of  the  contract.  Fairfax  v. 
Lewis,  2  Rand.  20. 

Purchaser  May  Have  Unpaid  Purchase  rtoney  Ap- 
plied to  Encumbrances.— Where  a  person  buys  land 
and  obtains  from  his  vendor  a  deed  therefor  with 
covenants  of  general  warranty,  and  the  land  at  the 
time  it  was  so  purchased  and  conveyed,  was  en- 
cumbered with  a  deed  of  trust  executed  by  his 
vendor,  the  purchaser  has  the  right  to  have  the 
unpaid  purchase  money  remaining  in  his  hands 
applied  in  discharge  of  the  trust  debc  Douglass  v. 
Rutherford,  25  W.  Va.  708. 

Where  Purchase  Is  Joint  Each  Entitled  to  B^mI 
Share.— Where  there  is  a  joint  purchase  of  land  by 
two,  to  whom  it  is  conveyed,  and  who  give  thdr 
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joint  and  several  bond  for  tbe  pnrcbase  money  tbey 
are  entitled  to  equal  proportions  in  tbe  absence  of 
any  agreement  to  tbe  contrary.  Jarrett  v.  Jobn- 
aon.  11  Qratt.  887. 

Land  Boaght  at  Tax  Sale  by  One  Cotenant  Held  In 
Trust  for  Other.— Where  a  cotenant  permits  tbe 
common  property  to  be  sold  for  taxes,  and  directly 
or  indirectly  secures  tbe  title  in  bis  own  name,  bis 
deed  will  be  avoided  at  tbe  instance  of  bis  coten- 
ants.  or  be  will  be  beld  to  be  a  trustee  boldinff  tbe 
legal  title  for  tbeir  mutual  benefit  Parker  v. 
Brast,  45  W.  Va.  8©9,  82  S.  E.  Rep.  2fl0. 

Where  Purchaser  Pays  Encumbrance  Only  Entitled 
to  Credit  to  Amount  of  Encumbrance.— If  tbe 
xmrcbaser  agree  to  pay  a  certain  sum,  in  dis- 
cbarge of  an  encumbrance,  for  wbicb  be  is  to 
have  a  credit  in  part  of  tbe  purchase  money: 
and  it  does  not  appear  that  tbe  vendor  deceived 
bim  with  respect  to  tbe  sum  for  wbicb  the  re- 
moval of  such  encumbrance  could  be  obtained, 
he  Is  not  to  be  credited  for  any  larger  sum  than 
the  encumbrances  may  compel  bim  to  pay.  Mayo 
V.  Purcell.  8  Munf.  243. 

Purchaser  Chargeable  with  Rents  and  Profits.— P^n- 
dente  lite  purchasers  occupying  the  estate,  when 
tbe  record  charges  their  grantor  with  fraud  in  fact 
in  tbe  acquisition  of  the  property,  are  chargeable 
with  rents  and  profits.  Stout  v.  Mfg.  Co.,  41  W.  Va. 
839.  23  S.  £.  Rep.  672. 

When  Purchaser  Becomes  Personally  Liable.— A 
purchaser  who  has  notice  of  tbe  rights  of  another 
in  a  tract  of  land,  and  sells  it  to  a  third  person 
without  giving  notice  thereof  to  bim,  so  as  to  place 
tbe  subject  in  controversy  beyond  tbe  reach  of  the 
right  owners,  becomes  personally  liable  for  the  de- 
mand.   Tompkins  v.  Powell.  6  Lieigb  676. 

Where  Purchaser  Liable  to  Pay  Purchase  Money 
Twice.— Where  receiver  collects  the  money  from  a 
purchaser  at  a  Judicial  sale  before  giving  the  re- 
quired bond,  and  fails  to  account,  though  be  may 
afterwards  give  the  bond,  tbe  purchaser  may  be 
compelled  to  pay  the  money  a  second  time.  Woods 
▼  .  Ellis,  86  Va.  471.  7  S.  E-  Rep.  862. 

Vendor  Compelled  to  Receive  Confederate  Money.— 
Where  a  vendor  filed  a  bill  to  enforce  bis  lien  and 
tbe  defendant  answered  that  it  was  intended  by 
both  parties  that  the  purchase  price  was  to  be  paid 
in  confederate  money,  it  was  held  that  the  vendor 
was  compelled  to  accept  it,  there  being  nothing  In 
tbe  bonds  reserving  the  title,  indicating  a  contrary 
intention.  Harrison  v.  Farmer's  Bank  of  Va..  4  W. 
Va.  8»8. 

Vendor  Entitled  to  Exoneration  at  Expense  of  Land. 
—When  it  is  expressly  or  impliedly  agreed  that  an 
incumbrance  shall  be  deducted  from  tbe  consider- 
ation, or  paid  by  tbe  purchaser,  tbe  vendor  stands 
in  ibc  position  of  a  surety,  and  is  entitled  toexoner- 
aiioQ  at  tbe  expense  of  the  land.  Curry  v.  Hale,  16 
W.   Va.   W7. 

So  where  B.  purchases  a  tract  of  land  of  W.  and 
takes  a  general  warranty  deed,  and  afterwards 
ascertains  that  judgments  in  favor  of  divers  per- 
sons have  been  recovered  and  docketed  against  W.. 
and  to  save  bis  land  from  being  sold  to  satisfy  said 
judgment  liens,  B.  pays  off  tbe  judgments,  he  is  en. 
titled  to  be  subrogated  to  tbe  liens  of  such  judg- 
ment creditors  against  any  other  land  owned  by 
W.     Beall  V.  Walker.  26  W.  Va.  742. 

And  where  a  vendor  and  vendee  enter  into  a 
written  contract  for  the  sale  of  a  tract  of  land  at 
a  stipulated  price,  wbicb  the  vendee  agrees  to  pay 
in  future  instalments,  but  fails  to  make  the  pay- 
ments, or  any  of  them,  and  then  assigns  the  benefit 
of  his  contract  or  purchase  to  a  third  party,  who 
takes  possession  of  tbe  land  under  tbe  assignment, 
the  third  party,  in  the  absence  of  a  valid  and  bind- 


ing agreement  to  pay  tbe  same,  is  not  personally 
liable  to  tbe  vendor  for  the  unpaid  purchase  money 
due  upon  tbe  land  from  his  vendee.  Fisher  v. 
Brown.  24  W.  Va.  713. 

Purchaser  Liable  for  Support  In  flanner  Agreed.— 
When  a  father  and  mother  enter  into  a  contract 
with  their  son,  whereby  they  sell  to  the  son  a  small 
farm,  and,  as  part  of  tbe  consideration  therefor, 
the  son  agrees  to  comfortably  support  bis  parents 
during  tbeir  lives:  and  the  contract  stipulates  that 
it  is  expressly  understood  by  all  parties  that  tbe 
parents  are  to  reside  on  the  farm,  and  occupy  a 
portion  of  tbe  dwelling  house,  and  the  son  another 
portion  of  the  house  and  that  tbe  son  is  to  keep  his 
parents  in  eating  at  bis  table  tbe  same  as  he  has 
for  himself.  Held,  that  the  son  is  bound  to  com- 
fortably support  his  parents  at  tbe  dwelling  house 
on  the  farm,  and  not  elsewhere.  Korne  v.  Korne, 
80  W.  Va,   1,  8  S.  E.  Rep.  17. 

Right  of  Survey.— Where  there  is  a  sale  of  land  by 
the  acre,  a  right  of  survey  exists  whether  expressly 
reserved  or  not;  and  if  no  time  is  limited  for  mak- 
ing the  survey,  it  may  be  made  at  any  time  before 
tbe  whole  business  is  closed  between  tbe  parties. 
McCoy  V.  Bassett,  26  W.  Va.  67a 

Purchaser  flay  Retain  Enough  Purchase  Money  to 
indemnify  Him  against  Dewer.- Where  a  vendor 
sells  a  tract  of  land  to  bis  vendee,  and  executes  to 
the  vendee  a  deed,  in  which  bis  wife  joins,  but  tbe 
certificate  of  acknowledgment  is  so  defective  in 
form  as  not  to  release  tbe  contingent  dower  of  the 
wife,  part  of  the  purchase  money  having  been  paid 
in  cash,  and  time  having  been  given  for  tbe  residue, 
specific  performance  of  tbe  contract  will  not  be  en- 
forced by  compelling  the  payment  of  the  residue  of 
tbe  purchase  money,  unless  the  defendant  is  al- 
lowed to  retain  a  sufficient  amount  of  such  pur- 
chase money  to  adequately  indemnify  bim  against 
such  contingent  right  of  dower.  Thorn  v.  Sprouse, 
80  W.  Va.  706,  20  S.  E.  Rep.  676. 

When  Purchaser  Becomes  Personally  Liable  for 
Purchase  Money.— Where  a  debtor  sells  and  conveys 
bis  land  to  a  purchaser  who  assumes  the  pay- 
ment of  certain  debts  of  the  vendor  in  considera- 
tion of  the  conveyance,  tbe  purchaser  becomes 
personally  responsible  for  tbe  payment  of  the 
debts,  anc.  as  between  him  and  bis  vendor,  is  pri- 
marily liable.  Moore  v.  Triple tt.  96  V a.  608,  88  S.  E. 
Rep.  60. 

And  an  agreement  between  a  vendee  and  a  sec- 
ond purchaser,  that  he  shall  pay  the  debt  of  the 
vendee  to  the  vendor  for  the  land,  must  be  under- 
stood as  subject  to  tbe  same  limitations  and  excep- 
tions, as  if  tbe  contract  had  been  to  pay  the  money 
to  tbe  vendee  himself.  Bumgardner  v.  Allen,  6 
Munf.  439. 

Duty  of  Purchaser  to  See  to  the  Application  of  Pur- 
chase Money.— Where  a  charge  upon  land  by  a  will 
for  tbe  payment  of  debts  is  general,  a  purchaser 
from  the  personal  representative  is  not  bound  to 
see  to  tbe  application  of  the  purchase  money. 
Meek  v.  Thompson,  8  Gratt  184. 

And  a  purchaser  from  a  trustee  who  is  invested 
with  a  power  of  sale  for  tbe  purpose  of  reinvest- 
ment is  not  bound  to  see  to  the  application  of  the 
purchase  money  except  where  tbe  sale  amounts  to 
a  breach  of  trust  on  the  part  of  the  trustee,  and 
the  purchaser  has  notice  of  tbe  breach,  either  from 
the  face  of  the  transaction  itself,  or  otherwise.  If 
he  has  such  notice  as  makes  bim  a  party  or  privy 
to  tbe  trustee's  misconduct,  the  property  will  be 
affected  in  his  hands  with  tbe  trusts  which  pre- 
viously attached  to  it,  otherwise  not.  Redford  v. 
Clarke,  100  Va.  116.  40  S.  E.  Rep.  630. 

B.  DUTY  OF  VENDOR  TO  MAKE  CONVEYANCE. 
—A  purchaser  entitled  to  good  title  need  not  pay 
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purcbase  money  until  he  srels  srood  title.    Watson       Dividing    Land  Into 


V.  Coast,  85  W.  Va.  4fi3.  14  S.  E.  Rep.  249;  Clark  v. 
Gordon,  85  W.  Va.  786.  14  S.  E.  Rep.  255. 

And  It  U 'error  to  decree  payment  of  purchase 
money  before  the  time  fixed  In  the  contract.  Dun- 
fee  V.  Chllds,  45  W.  Va.  156,  30  S.  E.  Rep.  102. 

But  where  a  deed  has  been  accepted,  the  pur. 
chaser  cannot  refuse  to  pay  purchase  money,  un- 
less his  firrantor  Is  Insblvent.  or  the  title  is  proren 
to  be  bad,  or  a  suit  endansrerlnfir  It  is  actually  pend- 
ing or  threatened,  and  in  the  last  case  the  grounds 
of  suit  must  be  given,  and  they  must  be  such  as 
ought  to  cause  a  reasonable  man  to  fear  loss  of  his 
land.  McClaugherty  v.  Croft,  43  W.  Va.  272.  27  S.  E. 
Rep.  246;  Jackson  v.  Welsh,  51  W.  Va.  482.  41  S.  E. 
Rep.  924. 

Administrator  Ne«d  Not  Recite  Authority  In  D<»ed.— 
Where  a  party,  describing  himself  as  an  adminis- 
trator, sold  and  conveyed  a  tract  of  land  to  a  pur- 
chaser, reserving  a  vendor's  Hen  upon  the  face  of 
the  deed  to  secure  a  portion  of  the  purchase  money, 
it  is  not  necessary  to  the  validity  of  the  deed  that 
he  should  recite  his  power  and  authority  to  sell 
said  land  on  the  face  of  the  deed,  but  It  Is  regarded 
as  the  better  practice  to  do  so.  Bartlett  v.  Bart- 
lett,  84  W.  Va.  33. 11   S.  E.  Rep.  782. 

Purchaser  May  Abandon  Contract.— If  a  vendor 
falls  to  make  good  a  general  warranty  deed,  free 
from  all  Incumbrances,  at  the  fixed  time  agreed 
upon  for  the  consummation  of  the  sale,  because  of 
incumbrances,  the  vendees  have  the  right  to  aban- 
don their  purchase  and  cancel  their  contract;  and. 
If  the  vendor  refuses  to  place  them  In  statu  quo. 
they  may  apply  to  a  court  of  equity  for  relief. 
Parsons  v.  Smith,  46  W.  Va.  728,  84  S.  E.  Rep.  922. 

And  If  the  terms  of  the  agreement  be,  that  the 
vendor  binds  himself  to  make  the  conveyance, 
and  the  vendee  binds  himself  and  his  heirs  to 
make  payment,  etc..  on  the  day  of  the  execution 
of  the  conveyance,  and  no  conveyance  be  made 
or  tendered  by  the  vendor  In  his  lifetime,  the  ven- 
dee Is  not  bound  to  accept  a  conveyance  from  his 
heirs,  but  may  waive  the  contract  altogether. 
Spindle  V.  Miller.  6  Munf.  170. 

When  ImpoMlble  the  Deed  Need  Not  Be  Hade  until 
Money  Is  Payable.— When  It  Is  not  In  the  vendor's 
power  to  make  a  deed  before  the  purchase  money 
Is  due  then  It  Is  not  a  breach  of  contract  In  falling 
to  make  and  tender  a  deed  to  the  vendee  before  the 
money  Is  payable.     Snodgrass  v.  Wolf.  11  W.  Va. 

158. 
Deed  Fraudulently  Obtained  Not  Available  for  Specific 

Execution.— When  a  contract  In  writing,  for  land, 
is  delivered  to  a  third  party  as  an  escrow,  not  to  be 
delivered  by  the  holder  as  a  contract,  but  upon  the 
order  of  the  vendor,  which  is  fraudulently  obtained 
from  the  holder  by  the  vendee  upon  false  pretenses 
and  withheld  when  demanded,  he  cannot  make  It 
available  for  the  purposes  of  a  specific  execution. 
Booth  V.  Hartley.  8  W.  Va.  478. 

Definite  Time  Fixed  for  Payment  of  Honey  and  None 
for  flaking  Deed,  Does  Not  Constitute  Latter  a  Condi- 
tion Precedent  to  Former— Where  there  Is  a  definite 
time  stated  for  the  payment  of  the  purchase  price 
and  none  fixed  for  making  the  deed  the  latter  Is  not 
a  condition  precedent  to  the  former.  Clarke  v. 
Curtis.  11  Leigh  559. 

And  In  a  suit  upon  a  bond,  executed  as  part  of  the 
purchase  money  for  a  tract  of  land,  brought  by  the 
vendor,  which  contains  the  following  condition: 
"This  payment  Is  to  be  made  on  condition  that  the 
title  be  made  good  for  the  interest  the  heirs  of  W. 
L.  hold  in  said  land. "-a  compliance  with  the  con- 
dition must  precede  the  collection  of  the  amount 
of  the  bond  from  the  vendee.  Hoke  v.  Jones,  83  W. 
Va.  601.  10  S.  E.  Rep.  775. 


Several  Tracts.— Where  the 
land  sold  Is  to  be  laid  off  In  one.  two  or  three  tracts, 
as  the  vendee  may  choose,  the  vendors  are  not  la 
default  for  failing  to  convey  until  the  vendee  has 
made  his  election,  and  has  caused  the  land  to  be 
surveyed.    Purcell  v.  McCleary.  10  GratL  246. 

Grantees*  Satisfaction  with  Title  Not  Necessary.— A 
vendor  covenants  that  on  payment  of  first  Instal- 
ment of  price  he  will  make  title  In  fee  to.  and,  by 
such  conveyances  as  the  grantees,  or  their  counsel, 
may  reasonably  require,  convey  and  release  such 
land  In  possession  to  the  grantees,  free  from  incum- 
brances or  demands.  H<ld  vendor  is  required  by 
his  covenant  to  convey  the  land  to  vendees  by  deed 
with  proper  covenants  of  title,  but  the  grantees* 
satisfaction  with  the  title  Is  not  necessary  as  a  con- 
dition precedent  to  make  the  acceptance  of  the 
deed  obligatory  on  them.  Glsh  v.  Moomaw.  89  Va. 
876.  17  S.  E.  Rep.  824. 

When  by  Agreement  the  Money  Is  to  Be  Paid  and 
Deeds  Delivered  on  Same  Day  Makes  Delivery  a  Condi- 
tion Precedent.— An  agreement  for  the  sale  of  land 
being,  that  the  vendor  shall  make  and  execute  deeds 
of  conveyance,  and  the  vendee  shall  pay.  on  the  day 
of  the  execution  of  the  deeds,  part  of  the  purchase 
money,  and  give  bonds  for  the  balance,  as  soon  as 
the  quantity,  (supposed  to  be  a  certain  number  of 
acres,)  can  be  ascertained  by  an  accurate  survey, 
the  vendee  Is  not  bound  to  make  the  payment,  nor 
give  bonds  for  the  balance,  until  the  vendor  shall 
first  have  made  or  tendered  the  conveyance:  not. 
withstanding  a  survey  ascertaining  the  quantity 
of  the  land  has  been  made.  Spindle  v.  Miller,  f 
Munf.  170. 

M.  dies  In  November  1861.  and  by  his  will  directs 
certain  land  to  be  sold.  It  Is  valued  in  December 
by  commissioners  at  eight  dollars  per  acre:  and  the 
administrator  c.  t.  a.  sells  It  within  sixty  days  at  a 
private  sale,  the  greater  part  at  ten  dollars,  and  the 
rest  at  eight,  and  the  purchaser  pays  the  purchase 
money,  some  of  it  before  it  Is  due,  and  takes  the 
receipts  of  the  administrator  for  the  payments:  but 
the  land  Is  not  conveyed  to  him.  The  parties  act  in 
good  faith  in  the  transaction.  The  sale  is  valid,  and 
the  purchaser  is  entitled  to  a  conveyance  of  the 
land,  without  any  conditions  to  be  Imposed  upon 
him.    Moss  V.  Moorman.  24  Gratt.  97. 

Vlll.  PLBADINO  AND  PRACTICE. 

A.  VENDOR'S  REMEDIES. 

1.  Action  of  Ejectmbnt.— The  action  of  eject- 
ment Is  the  proper  remedy  to  recover  real  estate 
which  has  been  granted  by  a  deed  containing 
a  condition  subsequent,  upon  a  failure  to  per- 
form which,  the  estate  is  to  determine,  and  at 
common  law  it  was  necessary  for  a  grantor  to  re-en- 
ter upon  the  estate  In  order  to  work  a  forfeiture, 
but  the  necessity  for  re-entry  has  been  abolished 
by  S  16.  ch.  98.  Code  (1891,  p.  709).  MarUn  v.  Ohio 
R.  R.  Co.,  87  W.  Va.  849,  16  S.  E.  Rep.  589. 

2.  Specitic  Performance. 

Vendor  Must  Show  Willingness  to  Perforai  Cmm- 
tract— A  bill  for  the  specific  performance  of  a  con- 
tract may  be  resorted  to  In  order  to  compel  the 
payment  of  the  purchase  money,  but  the  plainttif 
must  show  ability  and  willingness  to  perform  his 
part  of  the  agreement.  Wood  v.  Walker,  92  Va.  24. 
22  S.  E.  Rep.  528. 

B.  PURCHASER'S  REMEDY. 

1.  Action  at  Law.— Where  a  purchaser  buys  real 
estate  the  title  to  which  proves  bad  he  may  sue  for 
damages,  or  may  abandon  the  premises,  and  when 
sued  for  the  purchase  money  set  up  a  defense  the 
want  of  title,  or  if  he  has  paid  the  price  may  sue  to 
recover  it.  Newberry iv.  Ruffin.  102  Va.  73,  45  S.  B. 
Rep.  788. 
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But  where  land  is  conveyed  in  consideration  of  a^ 
maintenance  bond  for  the  support  of  the  grantors. 
by  which  the  ffrantees  bind  themselves  to  support 
the  irrantors  in  their  families  on  the  land  con- 
veyed, no  riffht  of  action  accrues  to  the  ffrantors. 
either  asrainst  the  grantees  or  the  land,  if  any 
exists,  until  the  grantees  fail  to  perform  their  cov- 
enant and  undertakingr,  as  set  forth  and  stipulated 
in  their  bond.  Crim  v.  Holsberry,  42  W.  Va.  (JOT,  20 
S.  £.  Rep.  814. 

A  vendee  of  real  estate  under  an  unwritten  con- 
tract who  has  not  paid  any  part  of  the  purchase 
money,  nor  been  let  into  possession,  and  who  has 
refused  to  complete  the  purchase  because  the 
vendor  has  declined  to  make  such  a  deed  as  the  con- 
tract called  for.  has  a  full,  adequate  and  complete 
defense  at  law  to  an  action  against  him  to  recover 
the  purchase  money,  and  will  not  be  entertained  in 
a  court  of  equity  to  enjoin  the  prosecution  of  such 
an  action  by  the  vendor.  Virsrinia  Min.  CJo.  v.  Wil- 
kinson. 9t  Va.  08,  22  S.  £  Rep.  880. 

Suit  In  Equity  Not  to  Be  Chaoffed  Into  Action  of 
TrespMs.— The  complainants  are  seeking-  by  a  suit 
in  equity  to  set  off  against  the  unpaid  balance  of 
purchase  money  the  unlinquidated  damages  they 
have  sustained  by  reason  of  the  trespass  or  tres- 
passes, which  cannot  be  done.  Their  remedy,  if 
they  have  been  injured  as  they  claim,  is  at  law.  A 
suit  in  equity  cannot  be  chang-ed  into  an  action  of 
trespass.  Nor  would  the  fact  of  the  insolvency  of 
the  vendor  srive  jurisdiction  to  a  court  of  equity  to 
enter  such  a  decree  as  is  prayed  for,  even  if  the 
injury  complained  of  had  been  caused  by  the  acts 
of  the  vendor  himself.  Cleaver  v.  Matthews.  88  Va. 
804.  8  S.  £.  Rep.  480:  RoberUon  v.  Hogsheads.  8 
Leigh  (KJ7:  Buzard  v.  Houston,  110  U.  S.  847. . 

B.  agreed  to  convey  to  H.  and  N.  certain  land, 
they  to  give  for  half  the  price  three  bonds,  with  sur- 
eties. J.  and  three  others  promised  to  become  the 
sureties,  provided  the  vendees  secured  them  by  a 
^rust  deed.  The  bonds  were  executed  and  left  with 
a  third  party  until  the  conveyance  and  trust  deed 
IK  ere  given.  B.  g-ave  possession  to  vendees  but  no 
conveyance,  and  they  gave  no  trust  deed.  The 
bonds  remained  with  third  party.  H.  acquired  the 
rights  of  his  covendee,  and  died  indebted.  B.  filed 
a  bill  asrainst  N.  and  J.  his  associates,  calling  on  the 
latter  to  answer  whether  the  bonds  had  been  de- 
livered, and  on  N.  whether  he  was  willing  to  com- 
plete the  purchase,  and  if  not,  then  B.  asked  for  a 
rescission.  Defendants  answered,  denying  tbe  deliv- 
ery, and  took  depositions  sustaining  the  denial.  B. 
filed  amended  bill,  alleging  that  the  allegations  in 
the  original  bill  were  mistaken.  He  then  brougrht 
an  action  at  law  on  the  bonds  which  was  enjoined. 
Held,  B.  could  not  maintain  the  action  at  law,  and 
much  less  both  that  action  and  the  suit  In  equity. 
Jones  V.  Bond.  86  Va.  81,  0  S.  E.  Rep.  608. 

Action  of  Asjumpslt.— Where  a  contract  of  sale  of 
real  estate  is  not  by  deed,  and  no  conveyance  has 
been  made,  a  vendee  can  recover  back  in  action 
of  assumpsit  what  he  has  paid  on  the  contract, 
when  the  conditions  have  failed,  or  the  contract 
has  been  rescinded,  or  the  vendor  refuses  to  com- 
ply with  his  part  of  the  contract.  Bier  v.  Smith,  25 
W.  Va.  830. 

Before  Title  Passes  Action  Is  on  Contract.— Before 
the  legal  title  passes  from  the  vendor  on  a  contract 
for  the  sale  of  land  there  is  no  lien  and  the  vend- 
or's remedy  in  such  a  case  is  on  the  contract,  nor 
can  the  vendee  compel  a  relinquishment  of  the 
title  until  he  clothes  himself  with  equity  by  the 
payment  of  the  purchase  money.  Yancey  v.  Mauck. 
15Oratt.800. 

What  Vendor  Most  Show  to  Halntaln  Action.— in  2 
Minor's  Institutes  (4th  Ed.)  at  page  864,  it  is  said; 


"The  purchaser  can  maintain  no  action  at  law.  any 
more  than  the  vendor,  unless  he  can  show  that  he 
has  performed  on  his  side  every  condition  prece- 
dent stipulated  for  in  the  contract,  and  it  will  be 
remembered  that  in  the  case  of  mutual  and  depend- 
ent covenants  they  are  looked  upon  as  respectively 
conditions  precedent  so  that,  if  the  title  is  to  be 
conveyed,  and  the  purchase  money  paid  at  the  same 
time,  as  the  vendor  cannot,  on  his  side,  as  we  have 
seen,  recover  the  purchase  money  without  showing 
that  he  was  at  that  time  able  and  offered  to  convey 
a  (rood  title,  so  the  purchaser  cannot  recover  unless 
on  his  side  he  is  able  to  show  a  payment  or  tender 
of  the  purchase  money  at  that  time  (unless  he  has 
been  discharged  from  so  doing  by  the  vendor),  and 
also  a  demand  duly  made  of  a  conveyance,  with  an 
allowance  of  a  sufficient  time  afterwards  to  prepare 
it.    Newberry  v.  Ruffln.  102  Va.  78.  46  S.  E.  Rep.  784. 

2.  Suit  in  Equity.— A  claim  for  a  deficiency  in  the 
quantity  of  land  sold,  firives  jurisdiction  to  a  court  of 
equity.    Castleman  v.  Veiich,  8  Rand.  608. 

And  the  fact  that  the  plaintiff  has  adequate 
remedy  at  law.  does  not  oust  a  court  of  equity  of 
ite  jurisdiction,  where  relief  is  sough  ton  the  ground 
that  the  vendor  fraudulenUy  misrepresented  the 
quantity  of  land  sold.  Meek  v.  Spracher,  87  Va.  162. 
12  S.  E.  Rep.  807. 

But,  where  a  lot  is  sold  which  afterwards  depreci- 
ates in  value,  and  there  is  no  misrepresentation  or 
fraud  on  the  part  of  the  vendor,  the  vendee  cannot 
enjoin  the  collection  of  the  purchase  money.  Price 
V.  Ayres,  10  Gratt  676. 

A  purchaser,  having  taken  possession  of  the  es- 
Ute,  is  not  entitled  to  relief  In  equity,  against  a 
judgment  for  the  purchase  money,  on  the  ground, 
that  the  title  of  the  vendor  is  not  clearly  shewn  to 
be  good:  butis  bound  on  his  part,  to  prove  it  bad. 
Grantland  v.  Wisrht,  6  Munf.  206. 

C.  PARTIES. 

Prevloas  Asreoment  to  Convey.— In  a  suit  in  chan- 
cery to  recover  a  tract  of  land  asrainst  a  vendee  on 
the  ground  that  he  had  previously  agreed  to  convey 
the  same  land,  in  a  certain  event,  to  the  plaintiff  it 
seems,  that  the  vendor  or  his  legal  representative, 
ought  to  be  parties.    Lewis  v.  Madisons,  1  Munf.  808. 

And  where  necessary  parties  are  not  before  the 
court,  the  sUtute  does  not  protect  the  purchasers' 
tlUe,  but  it  falls  with  the  reversal.  Turk  v.  Skiles, 
88  W.  Va.  404,  18  S.  E.  Rep.  661:  Dunfee  v.  Childs,  46 
W.  Va.  166,  80  S.  E.  Rep.  102. 

Suit  against  Subsequent  Purchaser.— The  vendee, 
or  his  legal  representatives,  oug^ht  to  be  parties  to  a 
suit  in  chancery  brought  by  the  vendor  against  a 
subsequent  purchaser,  to  recover  a  balance  alleged 
to  be  due  from  the  vendee.  Duval  v.  Bibb,  4  Hen. 
&M.  118. 

And  where  a  vendor  files  his  bill  to  subject  land 
for  the  payment  of  the  purchase  money,  and  the 
vendee  answers  and  says  that  several  portions  of 
the  land  are  held  by  others,  naming-  tbem,  by  title 
paramount,  and  shows,  in  his  answer,  that  the 
grounds  on  which  such  third  persons  claim  portions 
of  the  land  are  such  as  will  put  a  reasonable  man 
in  just  apprehension  of  losing  his  land,  the  plain- 
tiff, if  he  does  not  concede  this,  must  amend  his 
bill,  and  set  out  specifically  all  the  facts  witbin  his 
knowledge  with  reference  to  the  claim  of  the  third 
parties:  and  If  heinHlsts  that  his  own  title  Is  good, 
and  the  land  is  his,  then  he  must  make  the  third 
parties  whose  claims  he  disputes  defendants  to  the 
bill,  so  that  a  proper  decree  may  be  entered,  pro- 
tecting the  rights  of  all  parties  interested.  Heav- 
ner  v.  Morgan.  80  W/ Va.  835,  4  S.  E.  Rep.  406. 

Vendee  Purcbaslns  Land  In  His  Own;  Right  and 
That  of  Others.— Where  a  vendee  purchased  land 
for  himself  and  as  trustee  for  others  whose  interest 
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appears  on  the  face  of  the  title  bond  execated  by 
the  vendor,  for  the  convej-ance  of  the  lesrai  title, 
such  beneficiaries  were  necessary  parties  to  any 
salt  Instituted  for  the  sale  of  the  land  to  satisfy 
unpaid  purchase  money,  and  if  not  parties  they  are 
not  bound  by  the  decree.  Orinnan  v.  Edwards*  21 
W.  Va.  847. 

Suit  for  Abatement  of  Price— Persons  Not  Named  In 
Contract— So  where  a  vendee  sues  for  an  abate- 
ment of  the  purchase  price  for  deficiency  in  quan- 
tity of  land,  a  person,  not  named  in  the  contract, 
but  known  to  vendee  to  have  criven  his  bond  for  a 
part  of  the  purchase  money,  and  to  be  entitled  to 
part  of  the  land,  is  a  proper  party  defendant. 
Meek  v.  Spracher.  87  Va.  182. 12  S.  E.  Rep.  897. 

Vendee  May  Maintain  Action  In  HU  Own  Name 
Thongb  Others  Entitled  to  Share  In  Recovery.— 
Under  a  written  contract  between  the  defendants 
and  plaintiffs  for  the  sale  of  lands,  the  latter  paid 
part  of  the  price  upon  condition  the  money  be 
refunded  if  the  title,  upon  examination,  proved 
unsatisfactory.  Others,  includinff  one  defendant, 
shared  the  purchase  with  plaintifF.  The  title  prov- 
ing unsatisfactory  to  the  plaintiff  upon  examina- 
tion, he  required  the  sum  paid  to  be  refunded.  The 
defendants  claimed  a  reasonable  time  to  make 
firood  the  title.  Held,  plaintiff  was  entitled  to  aban- 
don the  purchase  upon  the  title  proving  unsatisfac- 
tory, and  to  maintain,  In  his  own  name,  an  action 
for  the  sum  paid,  though  others  miffhtbe  entitled 
to  share  the  money  with  him.  Averett  v.  Lip- 
scombe,  76  Va.  404;  Watts  v.  Holland.  86  Va.  099,11 
S.  E.  Rep.  1016. 

D.  THE  BILL. 

riust  Allege  Tenderer  Performance.— It  may  be  said 
that  the  vendee  in  his  action  at  law  asrainst  the 
vendor  for  failure  to  perform  his  contract  must 
make  his  part  of  the  contract  a  condition  prece- 
dent, as  well  as  must  the  vendor  in  his  action  afirainst 
the  vendee  for  failure  to  perform  his  part  of  the 
contract,  and  each  must  aver  performance  of  his 
part  of  the  contract,  or  tender  of  performance. 
Barrett  v.  McAllister,  38  W.  Va.  788,  11  S.  E.  Rep.  224. 

And  where  the  answer  in  a  suit  alleg-es  defect  in 
title  to  property  received  in  exchangre  for  land  sold, 
but  does  not  allege  that  his  possession  has  been 
disturbed,  or  file  across  bill,  he  cannot  complain  if 
exceptions  to  that  part  of  answer  is  sustained,  espe- 
cially when  final  decree  is  without  prejudice  to  his 
right  to  sue  for  such  defect  Meek  v.  Spracher,  87 
Va.  162.  12  S.  E.  Rep.  897. 

Must  Alieffe  Fraud  or  nistakes.— Where  parties 
have  made  a  settlement  in  reg'ard  to  a  transaction, 
and  struck  a  balance,  which  has  been  adjusted  by 
cash  or  note,  it  is  incumbent  on  the  party  complain- 
ing of  fraud  or  mistake,  by  suit  in  equity,  to  allege 
it  especially  in  his  bill,  and  establish  it  by  proof. 
Currey  v.  Lawler,  29  W.  Va.  ill,  11  S.  E.  Rep.  897. 

Grounds  on  Which  5ttltis  Based  to  Be  Alleged.- By 
the  words  "if  the  title  is  questioned  by  a  suit  either 
prosecuted  or  threatened."  is  not  meant  that  it  is 
sufficient  to  allege  in  the  bill  that  a  "suit  is  threat- 
ened" merely,  but  the  bill  on  Its  face  must  allege 
the  grounds  upon  which  the  "threatened  suit"  is 
based,  and  which  must  be  such  as  will  put  a  reason- 
able man  in  Just  apprehension  of  the  loss  of  his 
land.  Kinports  v.  Rawson,  29  W.  Va.  487,  2  S.  E.  Rep- 
86. 

Sufficiency  of  Allegations.— in  an  action  upon  a 
written  agreement  for  the  sale  of  a  tract  of  land, 
setting  forth  that  the  vendor  agreed  to  give  vendee 
possession,  and  a  conveyance  free  of  incumbrances, 
on  or  before  a  certain  day.  for  which  the  vendee 
agreed  to  pay  to  the  vendor  part  of  the  purchase 
money  on  the  same  day,  and  to  give  him  for  the 
balance  a  deed  of  trust,  or  such  other  security  as 


he  might  require:  and  that  the  conveyance  was  not 
to  be  executed  until  the  first  payment  was  made 
and  security  given:  the  declaration,  in  behalf  of  the 
vendor,  sufficiently  charged  a  breach,  by  stating 
that  the  plaintiff  was,  on  that  day.  in  lawful  and 
peaceable  possession  of  the  land,  and  ready  to  give 
the  defendant  possession,  with  a  proper  convey- 
ance, clear  of  all  encumbrances:  but  that  the  de- 
fendant failed  to  make  the  payment  and  give  the 
security.    Moss  v.  Stipp,  3  Munf.  150. 

When  Deed  Required  to  Be  Piled.— Upon  a  bill  filed 
for  the  payment  of  the  purchase  price  of  land,  on  a 
contract  which  provides  that  the  vendee  shall  make 
a  deed  when  price  is  paid,  the  court  should  when 
entering  a  decree  of  sale  require  the  vendee  to  file 
such  deed  as  is  provided  for  in  the  contract.  Hemp- 
field  R.  Co.  V.  Thorn  burg.  I  W.  Va.  261.  . 

E.  PLEA. 

Plea  of  Failure  of  Consideration  Not  Permitted. -In 
an  action  on  a  bond  given  for  the  purchase  money 
of  land,  the  act  of  1881  does  not  authorize  a  plea  of 
failure  of  consideration  upon  equitable  grounds 
which  would  require  a  rescission  of  the  contract 
out  of  which  the  bond  originated,  and  a  reinvest- 
ment of  the  obligee  with  the  interest  in  the  land 
alleged  to  have  been  sold  to  the  obligor.  Shlflett  v. 
Humane  Society.  7  Gratt  297. 

F.  ANSWER. 

Amendment  of. —If  the  proofs  show  that  the  plain- 
tiff has  a  cause  which  entitles  him  to  relief,  that  It 
isof  a  similar  nature  to  that  alleged  in  his  bllL  and 
such  as  might  be  made  available  by  proper  amend- 
ment of  his  bill,  the  court  on  the  hearing  should 
not  dismiss  the  bill  without  giving  him  an  opportu- 
nity to  amend  it  within  a  reasonable  time.  Doonan 
V.  Glynn?  26  W.Va.  226. 

G.  DECREE. 

Decree  Not  to  Be  Personal.— If  in  a  suit  against  a 
vendee  and  assignee,  the  proceeds  of  the  sale  of  the 
land  prove  sufficient  to  satisfy  the  whole  of  the  pur- 
chase money  remaining  unpaid,  and  the  plaintiff 
afterwards  obtains  a  personal  decree  against  the 
assignee  for  the  amount  of  other  instalments  of  the 
purchase  money,  which  have  become  due  since  the 
institution  of  his  suit,  such  personal  decree  is  erro- 
neous and  will  be  reversed.  Fisher  v.  Brown,  M  W. 
Va.  714. 

And  in  a  suit  to  charge  land  in  the  hands  of  a 
fraudulent  purchaser  with  money,  he  yet  holding 
the  land,  that  must  be  subjected:  and  there  cannot 
be  a  personal  decree  against  him  for  the  money, 
though  there  may  be  for  costs,  if  the  land  does  not 
pay  the  money  and  costs.  If  he  has  sold,  he  may  be 
charged  with  the  proceeds.  Harris  v.  Elliott.  46  W. 
Va.  246,  82  S.  E.  Rep.  176. 

IX.  BVIDBNCB. 
Must  Prove    Actual  Eviction  or   Superior  Title.— 

Where  a  purchaser  comes  into  a  court  of  equity  for 
relief  against  a  judgment  at  law,  on  the  ground  of  a 
defect  in  the  vendor's  title  to  part  of  the  tract  of 
land  purchased,  it  is  not  enough  for  him  to  allege 
such  defect  or  want  of  title:  he  must  prove  an  ac- 
tual eviction,  or  superior  title  in  some  other  person. 
Yancey  v.  Lewis,  4  Hen.  &  M.  89a 

Parol  Evidence.— The  burden  of  proof  that  the  pro- 
posal has  been  accepted,  and  that  notice  thereof 
within  the  time  limited  has  been  communicated  to 
the  proposer,  rests  upon  the  party  claiming  to  have 
accepted  the  same.  Weaver  v.  Burr.  81  W.  Va.  736. 
8  S.  E.  Rep.  743. 

And  in  suit  by  vendors  of  land  sold  at  pnbllc  auc- 
tion, against  a  purchaser  to  compel  him  to  comply 
with  the  contract,  parol  evidence  is  admissible  to 
prove  that  the  written  memorandum  of  contract 
signed  by  the  auctioneer,  does  not  contain  the  stlp- 
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ulattoa  relied  on  as  a  condition.    Averett  v.  Lips- 
combe.  76  Va.  404. 
Evidence  Mast  Be  Clear  to  Sustain  Parol  Contract.— 

The  evidence  must  be  clear,  full  and  free  from 
suspicion  to  enable  a  court  of  equity  to  enforce  an 
oral  contract  for  tbe  sale  of  land.  Harris  v.  Elliott. 
45  W.  Va.  245,  82  S.  E.   Rep.  176. 

Declaration  of  Grantor.— It  is  well  settled  that  the 
declarations  of  a  grantor,  made  subsequent  to  tbe 
conveyance,  are  not  admissible  to  affect  the  title  of 
his  grantee;  and  certainly  if  made  a  year  sub^e- 
Quent.    Casto  v.  Fry,  83  W.  Va.  449. 10  S.  E.  Rep.  799. 

X.  VENDOR'S  UEN. 

A.  IMPLIED  LIEN. 

1.  Natubb  and  Origin.— The  implied  lien  of  the 
vendor,  as  the  law  formerly  stood,  was  the  mere 
creation  of  the  equity  courts  according  to  some 
authorities,  havingr  its  origin  In  the  presumed  in- 
tention of  the  parties;  according  to  others,  in  the 
idea  there  is  a  natural  equity  that  the  land  shall 
stand  charg'ed  with  the  unpaid  purchase  money. 
This  implied  lien  has  sometimes  been  described  as 
a  kind  of  equitable  mortg^ag-e.  iuherent  in  tbe  con-' 
tract  of  sale;  sometimes  as  a  trust  attaching  to  the 
estate,  the  vendee  bein«'  regarded  as  a  trustee  for 
the  unpaid  purchase  money.  But  whatever  may 
have  been  the  origin  and  nature  of  this  implied  lien, 
it  was  nevei' considered  as  constituting:  an  interest 
in  the  land  conveyed,  or  as  conferring  upon  the 
vendor  anything  beyond  the  mere  right  to  charge 
the  property  with  the  payment  of  his  debt.  Gordon 
V.  Rlxey,  76  Va.  699;  Little  v.  Brown.  8  Leig^h  858. 

And  prima  facie  the  purchase  money  is  a  lien  on 
the  land,  and  the  burden  is  on  the  vendee  to  show 
the  contrary,  and  the  death  of  the  vendee  does  not 
alter  or  defeat  the  lien.  Tompkins  v.  Mitchell,  8 
Band.  428:  Poe  v.  Paxton.  26  W.  Va.  607. 

2.  Pbopbbty  Subject  TO  LntN. 

Land.— A  vendor  of  land,  not  having  conveyed  the 
same,  or  taken  a  security  for  the  purchase  money, 
has  a  lien  upon  the  land  for  satisfaction  thereof. 
Cole  V,  Scott,  2  Wash.  141 ;  CJole  v.  Smith,  24  W.  Va. 
290;  Williams  v.  Price.  6  Munf.  607. 

But  the  implied  equitable  lien  of  a  vendor  upon 
the  subject  sold,  for  the  purchase  money,  does  not 
^ve  the  vendor  asserting*  the  lien,  any  claim  for  the 
profits  of  the  subject    Little  v.  Brown,  2  Leig'h  858. 

Equitable  interatt-The  vendor  of  an  equlUble 
rlg'ht  or  title  to  land  retains  an  implied  lien  on  it 
for  the  consideration,  whenever  under  the  same 
circumstances  the  vendor  of  the  legal  title  would 
hold  an  equitable  lieu.  The  same  principle  and 
reason  apply  to  both  cases,  except  that  our  statutes 
— $  1,  ch.  75  of  Code— qualifies  the  latter,  while  it 
has  no  effect  upon  the  former.  Poe  v.  Paxton .  26  W. 
Va.  607;  Board  v.  Wilson,  84  W.  Va.  609. 12  S.  E.  Rep. 
77a 

Right  of  Way.— Where  a  right  of  way  is  sold  to  a 
railroad  company,  the  vendee  has  a  lien  on  the  way 
for  the  purchase  price.  Hempfleld  R.  Co.  v.  Thorn- 
burg.  1  W.  Va.  261. 

Leasehold  Estates.— By  chancery  practice  implied 
equitable  liens  existed  for  the  purchase  money  of 
the  sale  of  a  leasehold  estate  as  well  as  for  a  free- 
hold, and  they  are  still  good,  if  reserved  on  the  face 
of  the  deed  by  which  they  are  conveyed.  Code, 
ch.  75.  $  1,  p.  476.    Cole  V.  Smith,  24  W.  Va.  290. 

3.  LiBN  BY  Implication  Abolished.— The  statute 
of  1849.  ch.  119,  $1.  provides  that  the  vendor  shall 
have  no  lien  for  unpaid  purchase  money,  unless  it 
be  reserved  on  the  face  of  the  deed,  thus  abolishing 
the  lien  by  Implication  of  law,  and  substituting  in 
its  place  a  lien  by  express  contract,  but  this  provi- 
sion was  not  Intended  to  impart  any  new  quality  to 
the  vendor's  lien,  but  to  end  the  vexatious  litiga- 


tion growing  out  of  the  claims  for  the  unpaid 
purchase  money  against  bona  /7<2«  purchasers  of  the 
legal  title.  Gordon  v.  Rixey.  76  Va.  700;  Stoner  v. 
Harris.  81  Va.  469;  Lough  v.  Michael.  87  W.  Va.  679. 17 
S.  E.  Rep.  181.    See  also.  Virginia  Code  1887.  $  2474. 

4.  Agreement  to  Support  Pay,  Annuity  Does 
Not  Constitute  Lien.— The  law  is  well  settled 
that  an  implied  equitable  lien  does  not  exist  in 
favor  of  a  vendor  of  real  estate  to  secure  the  con- 
sideration therefor  when  such  consideration  is  the 
maintenance  and  support  of  the  grantors  during 
life.  McCandlish  v.  Keen,  18Gratt.  01=.;  Brawley  v. 
Catron.  8  Leigh  622;  Crim  v.  Holsbcrry.  42  W.  Va.  667, 
26  S.  E.  Rep.  814. 

And  where  a  conveyance  is  In  consideration  of  a 
covenant  by  the  grantee  that  his  estate  shall  pay 
an  annuity,  the  vendor's  lien  does  not  attach  upon 
the  property.    McCandlish  v.  Keen.  ISGratt.  615. 

But  a  person  conveying  real  estate  may  create  a 
lien  thereon,  and  charge  the  same  with  his  support 
and  maintenance  by  express  words  showing  his 
intention  to  charge  the  land.  McClure  v.  Cook,  89 
W.  Va.  579.  20  S.  E.  Rep.  612;  Crim  v.  Holsberry.  42 
W.  Va.  667.  26  S.  E.  Rep.  814. 

5.  Instances  or  Liens. 

Lien  on  Equitable  Title  after  Acquired  Legal  Title.— 
Where  land  is  conveyed  by  deed  of  barg'ain  and 
sale  without  warranty,  in  trust  to  secure  a  debt  by 
one  who  has  only  an  equitable,  who  subsequently 
obtains  the  legal  title  which  he  sells  to  D.  to  whom 
he  conveys  it  with  warranty,  it  was  held  that  the 
creditor  whose  debt  was  secured  by  the  trust  deed 
only  had  a  lien  on  the  equitable  interest  Doswell 
V.  Buchanan,  8  Leigh  865. 

But  a  court  will  enforce  the  payment  of  the  pur- 
chase money  and  the  lien  thereof  a«'ainst  realty, 
when  the  vendor  at  the  time  of  the  sale  and  con- 
veyance thereof,  by  deed  of  tietieral  warranty,  did 
not  have  the  title  thereto,  but  who  afterwards  by 
arrangement  and  with  the  assent  of  his  vendee,  pro- 
cured the  leg-al  title  to  be  conve:^ed  to  the  vendee, 
the  vendee  at  the  time  of  sale  and  deed  being  put 
in  actual  possession  of  such  realty  by  the  vendor, 
and  never  having  been  evicted  of  his  possession. 
Schilling  V.  Short,  16  W.  Va.  780. 

Lien  an  EqulUble  Title.— An  implied  equitable  lien  of 
the  vendor  of  an  equitable  title  or  estate,  where  the 
contract  of  sale  is  unrecorded,  will  be  enforced  by 
a  court  of  equity  against  the  vendee,  his  heirs,  pur- 
chasers with  notice  and  his  unsecured  or  general 
creditors,  but  not  against  purchasers  for  value  with- 
out notice,  nor  ag-ainst  mortg'ag'e.  or  trust  creditors 
with  or  without  notice.    Poe  v.  Paxton.  26  W.  Va.  608. 

Lien  When  Recelfit  Given  for  Purchase  Money.— A 
vendor  having  conveyed  a  tract  of  land  by  an  abso- 
lute deed  of  bargain  and  sale,  in  which  and  by  re- 
ceipt at  the  foot  whereof,  he  acknowledged  that  the 
consideration  expressed  was  fully  paid,  havinir 
nevertheless  taken  the  vendee's  bonds  for  the 
amount  thereof  and  continued  to  live  on  the  land, 
by  virtue  of  a  parol  agreement,  that  he  should  re- 
tain possession  until  the  contract  on  the  part  of  the 
vendee  should  be  fully  complied  with,  retained  an 
equitable  lien  on  the  land  against  a  purchaser  from 
the  vendee  having  actual  notice  of  such  agreement. 
Duval  V.  Bibb.  4  Hen.  &  M.  118. 

Void  Contract  of  Married  Woman— Purchaser  Entitled 
to  Lien  for  Money  Paid  under  Lands.— A  married 
woman,  for  her  separate  use,  purchased  from  a 
commissioner  of  a  court  a  tract  of  land,  the  sale 
whereof  was  confirmed  and  the  title  retained  to  se- 
cure the  payment  of  the  purchase  money.  She  and 
her  husband,  by  written  contract  with  M..  agreed 
that  In  consideration  that  he  would  pay  for  her  the 
purchase  money  which  she  had  agreed  to  pay  for 
the  land,  she  ^ould  sell  and  transfer  to  him  her 
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purchase,  and  substltate  bim  for  herself  as  pur- 
chaser of  the  land,  exceptinir  a  specified  20  acres 
thereof.  In  compliance  with  the  contr  ict  M.  was 
placed  In  possession  of  the  land  sold  to  him.  and  he 
paid  for  her  to  the  court  all  her  purchase  money. 
Five  years  afterwards  she  refused  to  comply  wlti 
her  contract  and  reclaimed  her  land.  On  a  bill  filed 
by  M.  agrainst  S.  G.  L.  and  her  husband,  prayinsr  for 
a  specific  execution  of  the  contract,  and,  in  case 
that  relief  could  not  be  had,  then  praying  that  he 
mig^ht  be  reimbursed  the  purchase  money  so  paid 
by  him  by  a  sale  of  the  land,  it  was  held  (1)  that  the 
contract  for  the  sale  of  her  land  was  not  binding' 
upon  the  married  woman.  Held  further,  that  the 
purchase  money  so  paid  to  the  court  by  M.  was  an 
equitable  charge  upon  the  land,  which  a  court  of 
equity  would  enforce  for  his  benefit  by  a  sale  of  the 
land,  unless  otherwise  paid.  Moore  v.  Ligon,  30  W. 
Va.  146,  8  S.  E.  Rep.  672. 

First  Vendor  May  Subject  Land  after  Second  Vendee 
Has  Paid  Whole  Purchase  Price  to  First  Vendee.— 
Where  a  vendor,  by  an  executory  contract,  sold 
lands  on  credit,  and  placed  the  vendee  in  possession, 
and  the  vendee,  without  obtaining  the  leiral  title 
from  his  vendor,  or  paying-  all  his  purchase  money, 
sold  and  conveyed  the  land  by  absolute  deed,  and 
collected  all  the  purchase  money  due  from  his 
vendee.  Held,  that  the  first  vendor  might  subject 
the  land  for  sale  fot  the  unpaid  purchase  money 
due  to  him.  notwithstanding  ihe  second  vendee  has 
paid  all  he  agreed  to  pay  for  the  land,  and  received 
an  absolute  deed  for  it  from  his  vendor.  Fisher  v. 
McNulty,  SO  W.  Va.  186,  3  S.  £.  i;ep.  608:  Richards  v. 
Fisher.  8  W.  Va.  56. 

Money  Deposited  with  Surety  Not  Secured  by  Lien— 
Reservation  for  Dower. -Q.  by  S.  his  attorney,  sells 
and  conveys  land  to  W. :  th«»  conveyance  expresses, 
on  its  face,  that  purchase  money  is  all  paid:  but.  in 
fact.  8UU  uollars  thereof  haviug  been  paid  on  day  of 
conveyance,  S.  on  same  day.  deposits  the  same  in 
W.'s  hands,  to  indemnify  him  asrainst  a  suretyship 
in  certain  bonds  taken  upon  ne  exeats  against  S.  as 
attorney  in  fact  of  Q.  which  ne  exeats  are  after- 
wards discharged:  and  400  dollars  are,  by  the  con- 
tract, retained  in  W.'s  hands  to  meet  the  possibility 
of  dower  of  G.*s  wife,  and  she  is  now  dead;  W.  sells 
and  conveys  the  land  to  R.  Held,  Q.  has  no  lien  on 
the  land  for  the  800  dollars,  but  has  a  lien  for  the  400 
dollars  with  interest.  Redford  v.  Qibson,  12  Leigh 
882. 

Joint  Purchaser  Entitled  to  Lien  for  Surplus  on  Pay- 
ing More  than  His  Share.— A  and  B  are  Joint  pur- 
chasers of  real  property.  They  irive  their  notes  for 
the  payment  of  the  purchase  money,  and  receive 
a  conveyance  from  the  vendor.  B  becomes  insol- 
vent, and  A  pays  more  than  a  moiety  of  the  pur- 
chase money.  A  has  a  lien  on  the  property  to 
reimburse  him  all  that  he  has  paid  above  one 
moiety  of  the  purchase  money,  in  preference 
of  the  creditors  of  B  claiming  under  a  deed  of 
trust  from  B,  unless  they  appear  to  be  purchasers 
without  notice.    Tompkins  v.  Mitchell,  2  Rand.  428. 

B.  RESERVED  LIEN. 

1.  IN  General.— All  vendor's  liens  for  the  pur- 
chase money  of  property,  unless  expressly  reserved 
on  the  face  of  the  instrument,  are  abolished  by 
Code  1849,  c.  119.  %  1.  Roanoke  Brick  &  Lime  Co.  v. 
Simmons.  2  Va.  Dec.  70:  Stonerv.  Harris,  81  Va.  460. 
See  alho.  Virginia  Code  1887,  S  2474. 

And  a  vendor  who  does  not  expressly  retain  a  lien 
for  the  purchase  money  in  a  deed  made  by  him  for 
land  has  no  implied  Hen  therefor  on  the  land,  even 
as  against  his  immediate  vendee.  Scraggs  v.  Hill.  43 
W.  Va.  162, 27  S.  E.  Rep.  810;  Roe  v.  Paxton,  26  W.  Va. 
610. 

What  Led  to  Enactment.— The  uncertainty  In  the 
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state  of  the  law,  and  the  perplexing:  litigation  grow- 
ing out  of  It,  led  to  the  statute  passed  by  our  legisla- 
ture, which  provides,  that  when  a  conveyance  is 
made,  the  vendor  should  not  thereby  have  a  Uen 
for  the  unpaid  purchase  money,  unless  such  lien  is 
expressly  reserved  on  the  face  of  the  conveyance. 
Coles  V.  Withers.  83  Gratt.  186. 

Extent  of  the  Uen.— The  extent  of  the  lien  reacrveil 
on  the  face  of  a  deed  does  not  depend  upon  the  ex- 
tent of  the  vendor's  interest  in  the  land  conveyed, 
but  upon  the  contract  of  the  parties  as  g-athered 
from  the  deed  itself,  in  reserving  the  lien.  Patter- 
son V.  Grottoes  Co..  98  Va.  678,  25  S.  E.  Rep.  602. 

When  Vendor  flay  Insert  Clause  Reaervlnir  Lies.— 
A  vendor  in  writing:  agrees  to  sell  to  a  vendee  a 
tract  of  land,  for  which  the  vendee  is  to  pay  a  cer- 
tain price,  a  portion  of  which  is  to  be  paid  In  cash 
at  a  future  day,  and  then  the  vendee  Is  to  fflve  his 
notes  for  the  balance  of  the  purchase  money  pay- 
able on  time,  and  when  these  notes  are  ^ven.  the 
vendor  is  to  make  to  the  vendee  a  deed  with  cove- 
nauts  of  g-cneral  warranty  of  title,  but  nothing  is 
said  about  a  reservation  in  the  deed  of  the  vendor's 
lien  or  about  any  security  being-  given  for  the  de- 
ferred payment  of  the  purchase  money.  //<  Id,  when 
the  deed  is  executed,  the  vendor  has  a  rlg-ht  to  in- 
sert in  it  a  clause  reserving  a  vendor's  lien  for  the 
unpaid  purchase  money.  Findley  v.  Armstrong:,  21 
W.  Va.  118. 

Debt  Must  Be  Described.— A  deed  for  land,  retain- 
Inir  a  lien  for  purchase  money.  muHt  in  some  way 
describe  the  debt,  so  as  to  identify  it.  Literal  accu- 
racy is  not  required.  Substantial  accuracy,  reason- 
ably describing,  is  sufficient  The  description  of 
the  charge  must  be  correct  as  far  as  It  goes,  so  as  to 
inform  creditors  and  subsequent  purchasers  what 
amount  is  charg-ed  on  the  land,  and  mast  be  full 
enough  to  direct  attention  to  the  sources  of  correct 
information,  and  be  such  a  description  of  the  debt 
as  not  to  mislead  or  deceive  as  to  its  nature  and 
amount  Gofl  v.  Price,  42  W.  Va.  884.  26  S.  E.  Rep. 
287. 

Vendor  May  Surrender  Bond  and  Still  Retain  Uen.— 
A  vendor  of  land  who  retains  a  lien  for  the  purchase 
price  may  surrender  to  the  vendee  his  bond  for 
such  purchase  price,  and  accept  the  bond  of  another 
for  the  amount  and  at  the  same  time  retain  the 
beneat  of  his  lien,  if  the  parties  plainly  so  a^ree. 
Carper  v.  Marshall.  98  Va.  488.  86  S.  E.  Rep.  526. 

Advantajpes  of  a  Specific  Lien.— The  advantage  of 
a  specific  lien  is  that  the  holder  may  subject  the 
property  without  beinir  involved  in  a  settlement  of 
the  general  estate  of  the  debtor  among  his  cred- 
itors.   Armentrout  v.  Gibbons.  80  Gratt  632. 

And  a  charge  reserved  upon  land  may  be  en- 
forced ag-alnstit  just  as  a  deed  of  trust  or  mortgage, 
without  first  resorting  to  the  personal  property. 
Armentrout  V.  Gibbons.  80  Gratt  682. 

Court  May  Decree  Payment  of  Interest  on  Install, 
ments  Not  Due.— Where  there  is  a  vendor's  Hen  re- 
served and  notes  fflven  for  the  purchase  money 
there  may  be  a  decree  for  the  payment  of  annual 
interest  due  on  the  deferred  installment  of  pur- 
chase money  in  accordance  with  the  contract  of 
purchase.  Bowman  v.  Dullnff.  89  W.  Va-  619,  20  S.  E. 
Rep.  667. 

Lien  nay  Be  Reserved  on  Equitable  Estates.— A 
vendor's  lien  may  be  reserved  on  the  face  of  a 
deed  conveying  an  equitable  as  well  as  a  leeal  es- 
tate, and.  in  the  absence  of  fraud  or  injustice,  the 
vendor  may  take  a  reconveyance  of  the  property 
conveyed  in  discharge  of  the  balance  of  the  pur- 
chase price.  If.  however,  such  reconveyance  be  set 
aside,  the  vendor's  lien,  in  the  absence  of  such 
fraud  or  injustice,  will  be  revived  and  enforced 
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for  the  benefit  of  the  vendor.    Dlnsras  v.  Minneapo- 
lis Improvement  Co.,  98  Va.  787,  »7  S.  E.  Rep.  853. 
When  Note   Payable  to  Third  Party  He  is  Entitled 

to  l.len.— Where  deed  conveying  land  reserves  a 
lien  for  purchase  money,  not  declaring  in  whose 
favor  it  Is  reserved,  and  a  note  or  bond  for  the  pur- 
chase money  is,  at  the  time  of  the  conveyance,  ex- 
ecuted by  the  purchaser  payable  to  a  third  party, 
he  has  a  risrht  to  the  debt,  and  the  rlffht  to  enforce 
the  lien.  James  v.  Burbridsre,  88  W.  Va.  272. 10  S.  E. 
Rep.  396. 

Lien  Good  Though  Other  Property  Conveyed  as  Se- 
carlty.— A  vendor  of  land  retains  the  title  in  accord 
ance  with  the  contract  He  has  a  lien  on  the  land 
for  the  purchase  money,  as  against  creditors  or  in- 
cumbrancers of  the  vendee;  and  this  though  the 
vendee  ha.s  subsequently  executed  a  deed  by  which 
he  conveys  the  other  property  to  secure  the  pur- 
chase money.    Lewis  v.  Caperton.  8  Qratt  148. 

2.  Lien  on  Both  Person al  and  Real  Prop- 
BRTY.— A  lien  cannot  be  enforced  on  the  land,  only 
when  there  is  one  given  for  both  land  and  person- 
alty unless  it  be  ascertained  precisely  how  much  of 
the  note  rspresenu  the  price  of  the  land.  Clarke  v. 
Curtis.  11  Leigh  569. 

But  where  a  lease  is  sold  with  certain  personal 
property  thereon  for  a  gross  sum  for  both,  and  in 
the  writing  transferring  the  lease  and  the  personal 
property  a  lien  is  reserved  for  the  payment  of  the 
purchase  money,  as  between  the  parties  to  the 
contract  of  sale  and  those  having  actual  notice 
of  it,  the  lien  will  be  declared  valid  and  will  be 
enforced  by  a  sale  of  both  real  and  personal  prop- 
erty for  the  purchase  money  of  both.  Cole  v. 
Smith,  24  W.  Va.  287. 

8.  On  Property  or  Married  Woman.— The  cor- 
pus of  a  married  woman's  separate  real  estate  can 
be  affected  or  charged,  by  the  vendor's  lien  when 
it  has  been  reserved,  or  by  a  conveyance  or  specific 
lien  created  by  deed,  in  which  her  husband  has 
united  with  her,  and  which  she  executed  after 
privy  examination,  whether  her  trustee  has  in  any 
way  united  in  the  deed  creating  the  specific  lien  on 
the  separate  real  estate  or  not.  unless  she  is  re- 
strained by  the  instrument  creating  the  separate 
estate  from  so  doing  by  express  words,  or  by  an  in- 
tent so  clear  as  to  be  the  equivalent  of  express 
words.    Weinberg  v.  Rempe,  15  W.  Va.  881. 

Corpus  May  Be  Sold  to  Satisfy  Uen.— Where  a 
deed  conveying  land  to  a  married  woman  as  sepa- 
rate estate  reserves  a  lien  or  charge  upon  it  for 
money,  the  fee  or  corpus  may  be  sold  for  its  pay- 
ment Burbridge  v.  Sadler.  46  W.  Va.  99,  82  S.  E. 
Rep.  1028. 

C.  LIEN  BY  RETENTION  OF  TITLE.— A  vendor 
retaining  the  title  retains  a  lien  on  the  land  for  the 
purchase  money  in  the  hands  of  a  second  pur- 
chaser.   Stuart  V.  Abbott,  9  Gratt.  252. 

And  a  vendor  retaining  the  legal  title  occupies  a 
position  different  from  and  higher  than  one  who  has 
parted  with  the  legal  title  and  relies  on  the  mere 
implied  equitable  lien.  Yancey  v.  Mauck.  15  Gratt. 
800. 

5Utute  of  LlmlUtlons  Not  Applicable.— Where  a 
vendor  of  land  retains  the  title  for  the  purchase 
money,  his  lien  is  not  affected  by  any  lapse  of  time 
short  of  the  period  sufficient  to  raise  the  presump- 
tion of  payment.    Hauna  v.  Wilson,  3  Gratt.  248. 

Binding  Although  Vendee  Conveyed  Other  Property 
In  Trust  to  Secure  Debt.-In  the  case  of  Lewis  v.  Cap- 
erton. 8  Gratt  148,  it  was  held  that  the  vendor  re- 
taining the  legal  title  may  resort  to  the  land  as 
against  creditors  and  incumbrancers  of  the  vendee, 
although  the  vendee  had  subsequently  executed  a 
deed  by  which  he  conveyed  other  property  to  se- 
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cure  the  purchase  money.    Stoner  v.  Harris.  81  Va. 
460. 

Y  sells  land  to  M  and  is  to  convey  It  when  the  first 
payment  is  made.  Before  this  payment  falls  due 
they  make  an  arrangement  by  which  M  executes 
his  bond,  with  Y  as  his  surety,  to  S  for  a  debt  due 
from  Y  to  S  equal  to  the  whole  purchase  money  of 
the  land;  and  the  bonds  of  M  are  surrendered  to 
him  and  destroyed.  M  becomes  insolvent  and  con- 
veys the  land  to  secure  creditors:  and  afterwards 
Yis  comi:^l]ed  to  pay  the  bond  to  S.  Y  not  having 
parted  with  the  title,  may  subject  the  land  in  equ- 
ity' to  the  payment  of  the  purchase  money.  Yancey 
V.  Mauck,  15  Gratt  800. 

D.  ASSIGNMENT. 

Nature  of  Interest  Assigned.— An  assignee  of  a. vend- 
or's lien  is  an  assignee  of  a  mere  chose  in  action, 
and  the  assignment  carries  no  interest  in  the 
land  upon  which  the  debt  is  secured.  Gordon 
V.  Rixey,  76  Va.  694,  and  the  assignor  of  such  a  debt 
therefore  has  merely  a  barren  legal  title,  while  the 
beneficial  interest  is  in  his  assignee,  who  must  be  a 
party  to  the  suit  Equity  deals  with  the  real  par- 
ties in  interest  and  if  they  are  not  before  the  court 
no  proper  decree  can  be  made.  Castleman  v.  Berry. 
86  Va  604,  10  8.  E.  Rep.  884:  Campbell  v.  Shipman.  87 
Va.  656,  18  S.  E.Rep.  114:  Grove  v.  Jndy,  24  W.  Va. 
294:  Kellam  v.  Say  re.  SO  W.  Va.  198,  8  S.  E.  Rep.  589: 
Penn  v.  Hearon,  94  Va.  774,  27  S.  E.  Rep.  599. 

Lien  Follows  Debt— Priorities.— Where  land  is  sold 
and  notes  or  bonds  which  are  secured  bv  lien  on 
the  laud  are  given  for  the  purchase  money,  and  are 
assigned,  the  lien  goes  with  the  bond  or  note. 
Page  V.  Booth,  1  Rob.  161:  McClintic  v.  Wise.  25 
Gratt  448;  Grnbbs  v.  Wysors.  82  Gratt.  127;  Board  v. 
Wilson.  84  W.  Va.  609.  12  S.  E.  Rep.  778;  Briggs  v. 
Enslow,  44  W.  Va.  499.  29  S.  E.  Rep.  1006.  And  al- 
though the  evidence  of  debt  is  subsequently  due  to 
one  held  by  the  vendor  it  will  take  priority  over  it 
Briggs  V.  Enslow,  44  W.  Va.  499.  29  S.  E.  Rep.  1008. 

And  a  vendor  may  pursue  land  in  the  hands  of  a 
purchaser  with  notice,  for  the  balance  of  the  un- 
paid purchase  money.    Graves  v.  McCall.  I  Call  414. 

AMignee  Takes  Subject  to  Equities  of  Assignor  but 
Not  to  Third  Parties  of  Which  He  Has  No  Notice.— 
Though  an  assignee  of  a  bond  given  for  the  pur  - 
chase  price  of  land  takes  it  subject  to  any  equity  of 
the  obligor,  that  attached  to  it  in  the  hands  of  the 
obligee,  he  does  not  take  it  subject  to  any  of  a  third 
person  not  a  party  to  the  bond  of  which  he  has  no 
notice.    Moore  v.  Holcombe,  8  Leigh  597. 

Debts  to  BeSatisfled  In  Order  of  Assignment.  -Bonds 
secured  by  the  vendor's  lien  assigned  at  different 
times  to  different  persons,  must  be  satisfied  out  of 
the  proceeds  of  the  land  upon  which  they  are  se- 
cured in  the  order  of  their  assignment  McClintic 
V.  Wise,  25  Gratt  448;  Paxton  v.  Rich,  86  Va.  878,  7 
S.  E.  Rep.  581. 

In  1869,  by  written  contract  H.  and  B.  exchanged 
lands.  B.  giving  bonds  for  boot  H.  sold  his  tract  to 
G.  and  I.,  taking  their  bonds.  No  conveyances.  H. 
assigned  some  of  the  bonds  to  plaintiff.  Then  H. 
G..  I.  and  B.'s  widow  essayed  to  annul  the  exchange 
the  sale,  and  the  bonds.  H.  took  his  former  land 
back,  and  sold  it  to  L.  on  condition  he  would  as- 
sume paymentof  B.'s  bonds,  and  the  widow  took  pos. 
session  of  B.*8  former  land;  but  no  care  was  taken 
of  the  assignee's  interests.  Held,  the  assignee  can 
subject  H.'s  former  land  to  the  lien  of  B.'s  bonds, 
and  B.'s  former  land  to  the  lien  of  the  bonds  of  G. 
and  L  Ginter  v.  Breeden,  90  Va.  566.  19  S.  E.  Rep. 
656. 

E.  WAIVER  OF  LIEN. 

1.  In  General.- a  court  of  equity  will  never  com- 
pel a  vendor  to  part  with  the  legal  title  until  the 
purchase  money  has  been  paid,  or  the  lien  therefor 
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baa  been  waived  or  extiDg'aished.  It  bas  been  said 
to  be  a  natural  equity,  that  when  land  bas  been  sold 
it  sbould  stand  charged  witb  unpaid  purchase 
money,  and  that  a  court  of  equity  considers  a  debt 
as  never  discbarged  until  it  is  paid  to  the  proper 
person  and  by  the  proper  person.  Watts  v.  Kin- 
ney, 3  Leigh  272;  Kniscly  v.  Williams,  8  Gratt.  265; 
Yancey  v.  Mauck.  15  Gratt.  800:  Coles  v.  Withers,  88 
Gratt  186:  Frazier  v.  Hendren.  80  Va.  265. 

A  lien  is  generally  presumed,  and  tbe  burden  is 
on  tbe  personal  purchaser  to  show  that  it  4s  waived 
whicb  must  be  clearly  proved.  McCandlish  v.  Keen 
18  Gratt  615. 

Under  tbe  old  law  giving  an  implied  lien  for  pur- 
chase money  on  conveyance  of  the  legal  title,  as 
under  tbe  present  law.  where  a  lien  is  reserved,  it 
is  a  difficult  matter  to  sbow  a  waiver  of  a  lien:  it 
must  be  clear.  But  it  is  more  so  wbere  the  title  Is 
reserved.  First,  because  the  very  retention  of  title 
plainly  manifests  an  intention  to  still  hold  tbe  land 
liable;  and,  second,  a  court  of  equity  is  so  unwilling 
to  make  a  man  give  up  bis  land  for  nothing.  Tbe 
force  of  this  fact  the  retention  of  the  legal  title- 
will  be  found  often  emphasized  as  of  controlling 
influence.  Cole  v.  Withers.  38  Gratt  186.  198;  Lewis 
V.  Caperton,  8  Gratt  148;  Hess  v.  DiUc.  28  W.  Va.  90; 
Warren  v.  Branch,  15  W.  Va.  88.  See  Judob  Allen's 
opinion  in  Yancey  v.  Mauck.  15  Gratt  800;  Mansfield 
V.  Dameron,  42  W.  Va.  794,  25  S.  E.  Rep.  627. 

Waiver  by  Releasing  Tract  Ultimately  Liable. -If  a 
person  holdinc  a  lien  on  two  separate  tracts  of  land 
releases  the  tract  which  is  ultimately  liable  there- 
for, such  release  operates  in  equity  to  release  tbe 
other  tract  also,  if  in  the  hands  of  a  bona  fide  pur- 
chaser for  value.  Evans  v.  Kelley,  49  W.  Va.  18t  88 
S.  E.  Rep.  497. 

Manner  of  Waiving.— A  vendor's  lien  may  be  ex- 
tinguished by  tbe  payment  of  tbe  purchase  money, 
or  it  may  be  waived  or  surrendered  by  the  volun- 
tary act  of  the  vendor.  Frazier  v.  Hendren,  80  Va. 
265. 

And  where  land  is  sold  on  credit  and  the  title 
retained,  and  the  vendors  bring  suit  and  sell  the 
land  under  a  decree,  such  sale  releases  the  lien  for 
the  purchase  money.  Woods  v.  Ellis.  85  Va.  471,  7  S. 
E.  Rep.  852. 

An  Agreement  to  Rescind.— Where  a  contract  was 
entered  into  for  the  sale  of  land,  the  purchase  price 
agreed  on  and  notes  given,  deed  delivered  and  Hen 
reserved,  but  subsequently  an  agreement  was  made, 
to  rescind  tbe  sale  at  future  time,  and  the  deed  and 
notes  were  to  be  returned,  but  before  the  time  for 
the  return  of  the  deed  and  notes,  tbe  vendor  filed  a 
bill  to  enforce  his  Hen.  the  court  held,  that  by  the 
agreement  to  rescind  the  Hen  was  released.  Mc- 
Cutcheon  v.  Ingraham.  82  W.  Va.  878,  9  S.  E.  Rep. 
260 

Payment  of  Money  Into  Court.— Where  a  father 
deeds  a  son  land  in  consideration  that  he  pay  his 
sisters  a  certain  amount  of  money,  which  Is  ten- 
dered one  of  them  before  the  end  of  a  year  after 
the  father's  death,  and  which  is  refused  bi  the  sis- 
ter to  which  it  is  tendered  and  not  again  demanded, 
it  may  be  paid  into  court  after  proper  notice,  which 
will  amount  to  a  release  of  the  vendor's  Hen.  so  far 
as  it  secures  that  sum.  Thompson  v.  Lyon.  40  W. 
Va.  87.  20  S.  E.  Rep.  812. 

Reserving  Rent  Not  Waiver.— Where  a  tenement 
was  sold  and  the  vendor  reserved  the  rent,  the 
reservation  was  not  a  waiver  of  his  lien  for  the  un- 
paid purchase  money.    Kyles  v.  Taits,  6  Gratt  44. 

Transfer  or  Discharge  Need  Not  Be  Recorded.— A 
transfer  or  discbarge  of  a  Hen  for  purchase  money 
need  not  be  recorded  to  bind  a  subsequent  assignee* 
it  being  good  as  to  him  though  he  have  no  notice 
of  the  transfer  or  discbarge,  however  necessary 


notice  to  the  debtor  may  be.  Tingle  v.  Fisher.  20 
W.  Va.  498;  Fleshman  v.  Hciylman.  27  W.  Va.  728: 
Turk  V.  Sklles.  45  W.  Va.  82.  30  S.  E.  Rep.  284. 

Release  by  One  Executor.— if  one  of  the  executors 
contracted  to  release  a  lien,  it  being  the  only  secu- 
rity for  the  debt  would  not  be  enforced  In  a  court 
of  equity  against  the  other  executors.  Stuart  v. 
Abbott  9  Gratt  252. 

2.  By  Aocbpting  New  Notb  or  Taking  Rbckipt. 
—Giving  a  receiptor  taking  a  note,  with  security, 
from  the  purchaser,  or  taking  the  note  of  a  third 
party,  specifying  In  either  case  that  It  Is  for  tbe 
purchase  money,  will  not  while  the  title  remalos 
In  the  vendor,  be  an  extinguishment  of  the  vendor's 
lien,  unless  the  purchase  money  has  been  actually 
paid.  And  taking  a  note  from  the  debtor,  or  a  note 
of  a  third  party.  Is  no  discharge  of  the  debt  unless 
it  is  expressely  agreed  between  the  creditor  and 
debtor  that  it  is  in  absolute  payment  thereof.  Dun- 
lap  V.  Shanklin.  10  W.  Va.662:  Merchants' Nat  Bank 
V.  Good.  21  W.  Va.  456:  Hess  v.  Dill.  28  W.  Va.  $0: 
Mansfield  v.  Dameron.  42  W.  Va.  794.  26  S.  E.  Bep.  S27: 
James  v.  Burbridge.  83  W.  Va.  272.  10  S.  E.  Rep.  >96l 

Executing  New  Note  to  Third  Party.— Wbere  the 
note  or  bond  were  originally  payable  to  the  grantor 
in  the  deed,  but  afterwards,  with  bis  assent  the 
purchaser  takes  up  that  note  or  bond.  and.  in  place 
of  It,  executes  one  to  the  third  party,  this  does  not 
extinguish  the  lien,  but  the  third  party  becomes 
entitled  to  the  debt  and  to  the  lien  as  its  iocideot 
James  v.  Burbridge.  38  W.  Va.  272. 10  S.  E.  Rep.  3<»6. 

8.  By  Obtaining  Judgment.- a  vendor  does  not 
lose  his  Hen  by  obtaining  a  judgment  against  the 
vendee  for  tbe  purchase  money  of  land.  Kane  v. 
Mann.  98  Va.  239,  24  S.  E.  Rep.  988. 

4.  By  Aockpting  Personal  SEcmuTY.— A  pur- 
chases a  tract  of  laud  and  gives  bonds  witb  B  as 
his  surety  for  the  purchase  money,  but  never  takes 
a  conveyance,  nor  pays  the  money.  The  vendor 
does  not  lose  his  lien  upon  the  land,  by  having  taken 
personal  security.  And  in  such  case,  tbe  surety 
may  go  Into  a  court  of  equity  to  subject  the  land  to 
the  payment  of  the  debt,  before  he  has  been  com- 
pelled to  pay  it  himself.  Hatcher  v.  Hatcher.  1 
Rand.  58.    But  see.  Warren  v.  Branch.  16  W.  Va.  SI* 

But  If  a  contract  Is  made  for  the  sale  of  land,  and 
nothing  be  said  in  the  contract  about  tbe  vendor', 
lien  being  reserved,  and  bond  and  personal  secorlty 
be  taken  for  the  purchase  money,  this  alone  will 
not  aTEount  to  a  waiver  of  the  vendor's  Hen ;  but  if 
it  be  shown  by  direct  evidence,  or  by  the  circum- 
stances of  the  case,  that  the  vendor  relied  only  on 
the  bond  and  personal  security,  the  vendor*s  Hen  is 
waived,  and  he  would  be  required  to  execute  a  deed 
without  reserving  the  vendor's  Hen.  Warren  v. 
Branch,  15  W.  Va.  22. 

Executing  Conveyance,  Taking  Bond  and  Sccarlty.— 
A  vendor  of  land,  by  executing  a  conveyance  and 
taking  bond  and  security  for  the  purchase  money, 
discharges  the  land  from  his  equitable  Hen:  even 
while  it  continues  the  property  of  the  purchaser. 
Wilson  V.  Graham,  5Munf.  297. 

Surrendering  a  Bond  and  Talcing  an  Order  Which  U 
Dishonored  Not  Surrender  ol  Lien.— A  vendor  of  land 
takes  a  bond  and  retains  the  title,  and  afterwards 
he  agrees  with  the  vendee  to  receive  an  order  on  a 
third  person  for  the  amount  of  the  bond,  the  bond 
is  surrendered  and  the  order  taken,  but  when  pre- 
sented the  drawee  refuses  to  accept  it  the  surren- 
dering of  the  bond  does  not  release  the  land  from 
the  vendor's  lien  for  the  purchase  money,  nor  is  the 
vendor  bound  to  wait  until  the  lime  when  the  order 
would  have  been  payable  before  enforcing  bis  Hen. 
Knisely  v.  Williams.  3  Gratt  268. 

5.  By  Laches. 

Laches  Must  Be  Qross  and  Unexplained.— inches. 
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and  even  gross  laches,  Is  not  enoufirta  to  raise  a  pre- 
snmptlon  of  the  payment  or  tbe  abandonment  of  a 
vendor's  lien :  It  mast  be  gross  laches  unexplained, 
together  with  evidence  affording  the  presumption 
of  abandonment  of  the  right  Ointer  v.  Breeden, 
90  Va.  678, 10  S.  E.  Rep.  «56. 

A  party  holding  a  title  bond  for  a  track  of  land 
assigned  to  another  party  in  consideration  of  the 
assignment  of  a  debt  of  $300  on  a  third  party,  $226  of 
which  is  conceded  to  have  been  paid  to  the  i>erson 
who  assigned  the  title  bond  in  her  lifetime.  She 
lived  17  years  after  its  assignment  without  assert- 
ing any  claim  for  any  balance  unpaid  to  her.  Her 
administrator  sued  to  enforce  a  vendor's  lien  for  a 
balance  of  $75  and  interest  thereon.  He  does  not 
produce  any  note  or  bond  on  the  third  party,  and 
the  third  party  is  also  dead.  The  widow  of  the  third 
party  swears  that  he  was  able  to  pay,  and  did  pay. 
the  debt.  Under  these  circumstances,  it  is  proper 
to  treat  the  debt  as  paid,  and  to  refuse  the  relief 
prayed  for.  Duffleld  v.  BuUer,  84  W.  Va.  d24, 12  S.  E. 
Rep.  776. 

fl.  By  acxjeptino  Mortgage  or  Deed  of  Trust.— 
A  vendor  taking  a  mortgage  of  the  subject  sold  to 
secure  the  purchase  money,  can  onJy  claim  under 
the  mortffaffe.  and  according  to  its  terms:  X^e  mort- 
ijraffe  supersedes  the  implied  equitable  lien  for  pur- 
chase money,  which  but  for  the  mortffaffe  would 
have  attached  to  the  subject  Little  v.  Brown.  2 
Leigh  868:  Hunton  v.  Wood  (Va.).  43  S.  E.  Rep.  186: 
Warren  v.  Branch.  16  W.  Va.  21. 

And  where  the  Jiolder  of  a  vendor's  lien  Joins  with 
the  owner  of  the  land  charged  with  such  lien  in  a 
deed  of  trust  granting  the  land  by  the  words, 
"irrant  bargain,  sell,  and  confirm."  to  a  trustee  in 
tru^  to  secure  a  debt  to  a  third  party,  and  to  pay 
the  balance  of  proceeds  of  sale  under  it  to  the  owner 
of  the  land  owning  the  vendor's  lien.  Such  deed  of 
trust  will  discharge  the  vendor's  lien  as  to  both  the 
debt  secured  by  the  deed  of  trust  and  the  owner  of 
the  land.  Such  deed  c^f  trust  is  as  to  the  owner  of 
the  land  a  grant  and  as  to  the  holder  of  the  lien 
a  confirmation.  Turk  v.  Skiles.  46  W.  Va.  82,  30  S.  E. 
Rep.  234:  Tayloe  v.  Adams.  Gilmer  329. 

Additloaal  Property.— a  vendor  of  land  reUins  the 
title  in  accordance  with  the  contract.  He  has  a  lien 
on  the  land  for  the  purchase  money  as  against 
creditors  or  incumbrancers  of  the  vendee:  and  this 
though  the  vendee  has  subsequently  executed  a 
deed  by  which  he  conveys  other  property  to  secure 
the  purchase  money.  Lewis  v.  Caperton,  8  Gratt 
148. 

F.  SUBROGATION. 

Purchajer  under  •  Void  Decree.— A  purchaser  of 
land  under  a  void  decree,  whose  money  has  been 
applied  upon  liens  on  the  land  valid  against  the 
owner  of  the  land,  will  be  entitled  to  charge  such 
money  upon  such  land  by  substitution  to  the  right 
of  the  creditor,  upon  disaffirmance  of  the  sale. 
Hull  V.  Hull.  85  W.  Va.  166. 18  S.  E.  Rep.  49. 

Surety  Payliiff  Debt.— a  owes  B  a  debt  evidenced  by 
a  note  secured  by  a  lien  on  A's  real  estate.  C  exe- 
cutes to  B  a  note  of  like  amount  as  collateral  secu- 
rity for  A's  debt  If  C  Days  t^e  note  executed  by 
him  as  collateral  security,  he  is  entitled  to  be  sub- 
stituted to  the  benefit  of  the  lien  on  A's  real  estate 
driven  to  secure  the  original  debt  Hevener  v. 
Berry,  17  W.  Va.  474. 

Where  A  purchased  a  tract  of  land  from  B  and 
executed  his  notes  for  the  purchase  money  and  a 
deed  of  trust  on  the  land  to  secure  B.  and  then 
sells  the  land  to  C  with  the  agreement,  that  C  shall 
take  up  the  notes  as  they  become  due.  and  C  does 
take  up  the  first  note,  he  stands  in  the  shoes  of  A  and 
notB.  and  cannot  be  subrogated  to  the  rights  of  B 
in  the  trust  deed.    Bier  v.  Smith.  26  W.  Va.  830. 


Purchajer    Paying    Lien     without     AMlffnment.— 

Where  a  purchaser  of  land,  pursuant  to  his  con- 
tract pays  a  lien  on  the  land,  binding  his  vendor's 
estate  in  it  and  the  contract  is  abandoned  by  tbe 
parties,  and  the  vendor  becomes  unable  to  execute 
it  though  the  purchaser  took  no  assignment  when 
he  paid  the  lien,  yet  he  is  entitled  to  be  substituted 
to  such  lien,  and  equity  keeps  it  alive  for  his  in- 
demnity. James  v.  Barbridge.  33  W.  Va.  272.  10  S. 
E.  Rep.  896;  Hoke  v.  Jones,  88  W.  Va.  501,  10  S.  E. 
Rep.  775. 

Commissioner  Advancing  Money  to  Purcliaser.— A 
purchaser  executed  ten  bonds  for  deferred  pay- 
ments on  land  purchased  of  complainantas  commis- 
sioner. When  five  were  paid  a  new  commissioner 
replaced  him.  The  new  commissioner  subse- 
quently reported  all  the  bonds  paid,  and  a  deed  was 
made  to  the  purchaser.  Complainant  filed  his  bill 
against  purchaser,  allefirinsr  he  had  furnished  him 
money  to  pay  the  sixth  bond,  and  had  obtained 
judgment  for  same,  and  prayed  that  the  vendor's 
lien  reserved  on  the  land  when  sold  be  enforced  for 
his  benefit  Held,  he  was  entitled  to  the  relief 
prayed  for.  Price  v.  Davis.  88  Va.  989.  14  S.  E.  Rep. 
704. 

Surety  Cannot  Compel  Payment  by  Principal 
Debtor  before  Paying  Debt  Himself.— Where  a  vendor's 
lien  is  retained  to  secure  the  payment  of  several 
bonds  given  for  the  purchase  money  of  lands,  and 
a  judgment  is  obtained  at  law  by  the  assignee  of 
one  of  the  bonds  against  the  principal  on  the  bond 
and  his  surety,  the  surety  cannot  come  into  a  court 
of  equity  and  compel  such  assignee  to  exhaust  his 
vendor's  lien  before  enforcing  the  collection  of  his 
judgment  by  execution  against  the  surety,  al- 
though it  is  shown  that  the  principal  debtor  is  in 
solvent  Armstrong  v.  Poole,  80  W.  Va.  666,  6  S.  E. 
Rep.  267.  See  further,  monographic  note  on  "Subro- 
gation" appended  to  Janney  v.  Stephens,  2  Pat.  & 
H.  11. 

G.  PRIORITIEa 

1.    DOWBR. 

Vendor's  Implied  Lien.— A  vendor's  implied  lien  is 
paramount  to  widow's  risrht  of  dower,  although 
the  husband  was  actually  seised  of  the  land  during- 
coverture.  Wilson  v.  Davlsson,  8  Rob.  884:  Robison 
V.  Shacklett  80  Gratt  99.  But  see  Blair  v.  Thompson 
11  Gratt.  441. 

Vendor^s  Express  Lien.- When  the  le^al  title  is 
retained  until  the  payment  of  the  purchase  money, 
there  is  a  lien  on  the  land,  which  is  paramount  to 
the  dowery  of  the  purchaser's  widow.  Roush  v. 
Miller,  89  W.  Va.  688.  20  S.  E.  Rep.  663;  Sinnett  v. 
Cralle.  4  W.  Va.  600:  Hunter  v.  Hunter.  10  W.  Va. 
821:  Holden  v.  Bogsress,  20  W.  Va.  63;  Martin  v. 
Smith,  85  W.  Va.  579. 

And  the  lien  remains  as  long  as  the  legal  title  is 
retained.  Roush  v.  Miller,  89  W.  Va.  638,  20S.  E.  Rep. 
668:  Poe  V.  Paxton.  26  W.  Va.  607;  Findley  v.  Arm- 
strong. 28  W.  Va.  113. 

And  it  is  error  to  decree  the  sale  of  th*i  whole  of 
a  tract  of  land,  subject  to  the  widow's  dower,  when 
it  appears  that  there  Is  a  vendor's  lien  on  a  one- 
twelfth  interest  thereof.  The  one-twelfth  Interest 
should  have  been  sold  free  from  dower.  Sinnett  v. 
Cralle.  4  W.  Va.  600. 

Mrs.  W.  permitted  M.  to  buy,  at  a  sale  under  a  de- 
cree, their  deceased  father's  land  for  much  less 
than  Its  value,  on  condition  he  settled  part  on  her. 
After  buyiuff  it  he  gave  her  possession  of  part. 
After  that  he  asrreed  to  hold  the  land  in  partner- 
ship with  others.  Later,  he  sold  a  portion,  includ- 
ing what  she  possessed,  receiving,  as  part  payment, 
another  tract,  whereof  he  gave  her  possession, 
agreeing  to  convey  It  to  her,  in  consideration  of 
money  he  owed  her  and  her  balance  of  all  interest 
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In  tbe  former  tract.  Held,  sbe  was  a  purchaser  of 
tbe  latter  tract,  and  her  title  is  paramoant  to  tbe 
Interest  of  M.'s  partners  and  to  tbe  dower  riffbt  of 
bis  widow.  Walker  v.  Grayson.  86  Va.  887,  10  S.  E. 
Rep.  51. 

Conveyance  by  Husband  and  Wife  to  a  Purchaser 
with  Notice.— Tbe  lien  of  a  grantor  for  tbe  pur- 
chase money  Is  prior  to  the  widow's  dower,  and  a 
conveyance  by  tbe  husband  and  wife  to  a  pur- 
chaser with  notice  will  not  effect  the  vendor's  lien. 
Culbertson  v.  Stevens.  82  Va.  406.  4  S.  E.  Rep.  607. 

2.  Mechanics'  LiBN.~Tbe  vendor's  lien  in  this 
state  is  superior  to  tbe  mechanic's  lien.  Charles- 
ton Lumber  &  M.  Co.  v.  Brockmyer.  18  W.  Va.  686. 

8.  MOBTGAOB. -Where  apart  of  a  tract  of  land  Is 
sold  subject  to  a  vendor's  lien,  and  the  purchasers 
sell  to  a  subvendee.  who  executes  bis  bond  for  the 
purchase  money  which  is  assigned  by  tbe  vendee  to 
the  vendor,  the  subvendee  executes  a  mort^ape  on 
tbe  land  informing  the  mortffaffee  at  the  time  that 
be  is  indebted  to  the  oriirlnal  vendor  but  falling  to 
state  in  what  way.  it  was  held  that  the  vendor's  lien 
was  prior  to  the  mortfirafire.  Yancey  v.  Blakemore. 
95  Va.  263,  28  S.  E.  Rep.  886. 

4.  Judgments. 
Unrecorded  Contract  for  the  Sale  of  Land.— Land  sold 

and  purchased  under  a  written  contract  which  has 
not  been  recorded,  though  the  purcbasers  have  paid 
all  tbe  purchase  money  and  have  been  for  years  in 
possession  under  their  contract  before  a  judg-ment 
has  been  recovered  agrainst  their  vendor.  Is  liable 
to  satisfy  tbe  Judarment  Youngr  v.  Devrles,  81 
Gratt  804.  But  see  Shlpe  v.  Repass.  28  Gratt.  716; 
Whiteblll  V.  Basnett,  24  W.  Va,  142. 

But  land  sold  and  purchased  under  a  parol  con- 
tract, tbe  purcbaser  havinir  been  put  In  possession, 
and  boldlngr  the  possession  under  the  contract  be- 
fore a  judgment  has  been  recovered  asrainst  their 
vendor,  is  not  liable  to  satisfy  tbe  judgment.  Younff 
V.  Devrles.  81  Gratt.  804;  Snyder  v.  Botkln,  87  W.  Va, 
855.  16  S.  E.  Rep.  501. 

Court  nay  Provide  for  Jod^ments  to  Be  Paid  First— 
Upon  a  bill  filed  to  enforce  a  vendor's  lien  tbe  de- 
cree may  provide  for  a  sale,  and  that  judgrments 
against  tbe  vendor  amounting  to  only  a  small  por- 
tion of  tbe  amount  due  him  shall  be  paid  out  of  the 
cash  payment  at  the  sale.  Carper  v.  Marshall,  08 
Va.  488.  86  S.  E.  Rep.  626. 

Balance  May  Be  Applied  to  Judgment— A  vendor  of 
land,  who  has  reUined  tbe  tiUe.  files  a  bill  acralnst 
the  widow  and  infant  children  of  the  vendee,  for 
a  sale  of  tbe  land  to  satisfy  bis  debt.  Tbe  widow 
answers,  claiming  dower  in  tbe  land  subject  to  the 
vendor's  lien.  Judg-ment  creditors  of  tbe  vendee 
may  make  themselves  parties  to  tbe  cause,  and 
have  tbe  land,  subjected  to  the  vendor's  lien  and 
the  widow's  dower,  and  the  balance  if  any  applied 
to  tbe  payment  of  their  debts.  Simmons  v.  Lyles, 
27  Gratt.  022. 

Purchaser  by  Parol  Contract.— A  purchaser  of 
land  by  parol  contract  which  has  been  so  far  exe- 
cuted as  to  vest  in  him  tbe  riffht  to  compel  bis 
vendor  to  execute  tbe  parol  contract  in  a  court  of 
equity  has  an  equitable  rig^bt  in  tbe  land  purchased, 
which  a  court  of  equity  will  fully  protect  against 
the  lien  of  a  subsequent  judgment  creditor  of  bis 
vendor.  Snyder  v.  Botkin.  37  W.  Va.  355,  16  S.  E. 
Rep.  501. 

5.  Purchase  undeb  Quitclaim  Deed.  -The  g-ran- 
tee  in  a  quitclaim  deed,  with  covenant  of  special 
warranty,  which  purports  to  convey  "such  interest 
only  as  they  (tbe  (grantors)  now  have,  whatever 
that  may  be"  takes  in  subordination  to  a  prior  un- 
recorded deed,  and  such  quitclaim  deed  cannot  be 
Introduced  in  evidence  to  defeat  the  title  deduced 


under  the  prior  unrecorded  deed.    Va.    &  Tenn- 
Coal  &  Iron  Co.  v.  Fields.  04  Va.  102. 28  S.  £.  Rep.  4tft. 
H.  PLEADING  AND  PRACTICE. 

1.  Enforcement  of  Vendor's  Lien. 

a.  Jurisdiction.-' A  court  of  equity  has  jurisdiction 
to  enforce  a  vendor's  lien  on  land  for  the  unpaid 
purchase  money.  Robinson  v.  Dix.  18  W.  Va.  Sffi: 
Moore  v.  Smith,  26  W.  Va.  370. 

Even  thoug-h  the  bond  has  been  lost,  and  a  copy 
of  the  deed  cannot  be  produced  by  the  vendor. 
Moore  v.  Smith.  26  W.  Va.  370;  Robinson  v.  Dlx,  18 
W.  Va,   628. 

But  equity  will  not  sanction  the  brinffinff  a  nno]> 
ber  of  suits  to  enforce  liens  against  the  real  esute 
of  a  debtor,  and  thus  unnecessarily  harass  or  op- 
press him.    Peery  v.  Elliott  (Va.),  44  S.  E.  Rep.  OIOl 

Enforcement  Matter  of  RIffht.— The  enforcement  of 
a  lien  is  a  matter  of  rifht:  the  specific  execution 
of  a  contract  is  a  matter  of  sound  Judicial  discre- 
tion.   Smith  V.  Henkel.  81  Va.  524. 

So  on  principles  of  ouia  ^im^^  chancery  will  enter- 
tain a  bill  by  a  vendee  of  land  against  his  vendor 
to  compel  the  vendor  to  pay  out  of  his  own  land 
liens  bindlnsr  the  lands  of  both,  where  the  vendor 
Is  insolvent  except  as  to  his  land,  and  that  may 
prove  inadequate  security.  Weekly  v.  Hardesty. 
48  W.  Va.  80,  85  S.  E.  Rep.  88a 

Bnforceoieat  Where  Vendee  Has  Sold  Land.— Where 
a  lien  is  reserved  for  tbe  purchase  price  of  land, 
and  the  vendee  has  sold  it.  the  proper  method  to 
enforce  the  lien  is  by  an  independent  suit  against 
the  original  vendee.  Tunstall  v.  Withers.  86  Va. 
802.  11  S.  E.  Rep.  565. 

Apparent  Remedy  at  Law  Not  to  Effect  Jarladlctton. 
—A  vendor  seeking  to  enforce  his  lien  in  equity 
cannot  be  deprived  of  bis  riirht  therein,  because 
of  the  fact  that  there  is  an  apparent  remedy  at  law. 
Ayres  v.  Robins,  30  Gratt.  105. 

Property  under  Control  of  Bankruptcy  Cwirt— 
When  the  bankruptcy  court  orders  the  property 
sold  subject  to  the  liens,  there  is  no  reason  why 
the  state  court  should  not  proceed  to  enforce  the 
liens.    Beall  v.  Walker.  96  W.  Va.  741. 

And  where  neither  the  bankruptcy  court,  the  as- 
slfirnee  nor  any  creditor  objects,  the  state  court 
has  Jurisdiction  to  proceed  with  such  suit  to  en- 
force tbe  Hens.    Beall  v.  Walker,  96  W.  Va.  741. 

b.  F<jntt«.— Where  a  bill  was  filed  to  enforce  a  vend- 
or's lien  on  land,  a  portion  of  which  was  in  Mary- 
land and  a  portion  In  West  Virginia,  it  was  held 
that  tbe  Maryland  court  could  proceed  to  a  decree 
and  have  land  in  Virginia  sold  to  satisfy  the  lien 
and  such  proceed! ufiTs  were  not  subject  to  the  Vir- 
ginia court  unless  the  Maryland  court  was  mis- 
taken In  tbe  law  of  Virginia  applicable  to  the  case. 
Piedmont  C.  &,  I.  Co.  v.  Green,  8  W.  Va.  54. 

2,  Parties. 
a.  In   General. "In  a  suit  to  enforce  a   vendor's 

lien  on  land  It  Is  not  necessary  to  make  persons 
bavin?  subsequent  liens  thereon  parties,  nor  to 
have  an  account  taken  to  ascertain  the  priorities 
of  the  liens.  Arnold  v.  Coburn.  32  W.  Va.  872,  9  S.  E. 
Rep.  21:  Linnv.  Patton,  10  W.  Va.  187:  Neeley  v. 
Ruleys,  26  W.  Va.  686. 

But  our  cases  before  and  since  the  statute,  S  7 
p.  130,  Code  1801,  require  owners  of  all  judgment 
and  all  other  liens  to  be  brought  In  up  to  the  date. 
If  the  institution  of  the  suit  apparent  on  the  judg- 
ment lien  docket  or  records  of  tbe  courts  of  the 
county  or  counties  In  which  the  land  lies,  or  appar- 
ent In  deeds  of  trust,  or  other  deeds  or  papers  constL 
tutlufiT  specific  Hens  on  record  or  existing,  recorded 
or  not.  Hoffman  v.  Shields.  4  W.  Va.  400:  Neely 
V.  Jones,  16  W.  Va.  625:  Norrls  v.  Bean,  17  W.  Va.  656: 
MarHng  v.  Robrecbt.  18  W.  Va.  440:  Bllmyer  v.  Sher- 
man. 28  VV.  Va.  656:  Banslmer  v.  Fell,  89  W.  Va.  448, 
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19  S.  £.  Rep.  545:  McMillan  v.  Hickman,  85  W.  Va. 
706. 14  S.  E.  Rep.  227;  Bank  v.  Watson,  89  W.  Va.  842, 
19  S.  E.  Rep.  418:  Livesay  v.  Feamster.  21  W.  Va.  88. 

Trustee  and  Cestui  Que  Trust  flust  Be  Parties.— If 
land  on  which  a  vendor's  lien  exists  is  to  be  con- 
veyed by  a  trnst  deed  to  secnre  debu  it  is  proper  in 
asnit  to  enforce  the  lien  to  niake  the  trustees 
parties,  bat  unnecessary  to  make  the  cestui  oue  trust 
a  party  before  decreeinij  in  favor  of  the  person 
entitled  to  the  vendor's  lien.  Arnold  v.  Coburn.  82 
W.  Va.  272. 9  S.  E.  Rep.  21. 

Trustee  Need  Not  Be  Party  When  Trust  Is  Released. 
— Thouffh.  when  suit  was  brought  to  enforce  a  ven- 
dor's lien,  the  laud  was  under  a  prior  lien  by  deed 
of  trust,  makin^r  the  trustee  and  creditor  necessary 
parties,  yet  where,  pendinsr  it.  the  trust  has  been 
released  by  release,  revesting  legral  title  In  the 
owner,  decree  may  be  made,  without  making-  such 
trustee  and  creditor  parties.  McClausrhcrty  v. 
Croft,  48  W.  Va.  270,  27  S.  E.  Rep.  246. 

Original  Vendee  Who  Has  Aliened  HustBe  Party.— 
Thoufirh  the  original  vendee  has  aliened  land  con- 
veyed to  him  with  lien  for  purchase  money  re- 
served, yet  he  must  be  a  party  to  any  suit  to 
enforce  the  lien.  Tunstall  v.  Withers,  86  Va.  892. 
11  S.  E.  Rep.  565. 

Assignor  Need  Not  Be  Party.— An  assignor  of  a 
chose  in  action,  thoufirh  secured  by  a  vendor's  lien 
reserved  on  real  estate,  cannot  sue  in  equity  for 
the  benefit  of  his  assignee  to  collect  the  debt,  the 
assignee  must  be  a  party  and  the  reason  for  the 
rule  is  that  equity  deals  only  with  the  real  parties 
in  interest,  and  if  they  are  not  before  the  court  no 
proper  degree  can  be  made  in  the  cause.  Penn  v. 
Uearon.  94  Va.  773,  27  S.  E.  Rep.  509:  Hurt  v.  Miller, 
96  Va.  87,  27  S.  E.  Rep.  831;  Castleman  v.  Berry.  86  Va. 
604,  10  S.  E.  Rep.  884;  Campbell  v.  Shipman.  87  Va. 
666,  13  S.  E.  Rep.  114:  Grove  v.  Judy,  24  W.  Va.  294  ; 
Kellam  v.  Sayre.  80  W.  Va.   198,  8  S.  E.   Rep.  689. 

When  Administrator  Should  Be  Party.— In  enforc- 
ing a  vendor's  Hen  against  the  estate  of  the  vendee 
after  his  death  the  court  oug-ht  to  require  the 
pers(mal  estate  in  the  hands  or  the  administrator 
to  be  first  ascertained,  and  should  ascertain 
how  much  of  it  is  applicable  to  the  payment 
of  the  purchase  money  due,  and  should  require 
the  personalty  to  be  so  applied,  before  it  decrees  a 
sale  of  the  land  to  pay  the  Hen.  In  such  case  or 
course  the  administrator  is  a  necessary  party  to 
the  suit  Bierne  v.  Brown,  10  W.  Va.  748:  Som- 
merville  v.  SommerviUe.  26  W.  Va.  482. 

And  in  a  suit  to  subject  lands  descended  to  the 
heir,  to  the  payment  of  the  debts  of  the  ancestor, 
the  personal  representative  of  the  ancestor  is  a 
necessary  party.  SommerviUe  v.  SommerviUe, 
26  W.  Va.  482. 

Heirs  Should  Be  Parties.— Where  a  bill  is  filed 
by  the  administrator  of  the  vendor  ag-ainst  the  ven- 
dee, to  subject  the  land  to  pay  the  balance  of  the 
purchase  money,  and  vendee  answers,  and  in- 
sists that  the  heirs  of  the  vendor  should  be 
made  parties:  but  the  court  below,  without 
requiring  this  to  be  done,  makes  a  decree  for  the 
sale  of  the  land.  Upon  appeal  this  court  amends 
the  decree,  and  directs  that  the  heirs  shall  be 
made  parties  before  a  sale  of  the  laud.  Mott  v. 
Carter.  26Gratt  127. 

Prior  Lienors  Should  Be  Parties.— In  a  suit  in  eq- 
uity, to  sell  land  to  enforce  the  payment  of  the  pur- 
chase money,  if  it  appears  that  there  is  a  prior  lien 
for  unpaid  purchase  money  on  the  land,  those  enti- 
tled to  the  benefit  of  such  prior  purchase  money 
lien,  should  be  made  parties  to  the  suit  Dickinson 
V.  Railroad  Company,  7  W.  Va.  890. 

When  Not  to  Be  Parties.— In  a  suit  to  enforce  a  pur- 
chase money  lien  reserved  in  a  deed  conveying  lepal 


title,  with  only  a  covenant  of  sreneral  warranty,  it 
is  not  necessary  to  make  prior  lienors,  holdinsr  Hens 
asrainst  the  property,  parties,  nor  to  refer  the  case 
to  ascertain  such  liens,  unless  it  appear  that  the 
vendor  Is  Insolvent  But  if  the  plaintiff  In  his  bill 
shows  such  liens,  and  proposes  to  have  the  purchase 
money  go  to  dlscharg-e  them,  the  owners  of  such 
prior  liens  must  be  parties.  McClaugrherty  v.  Croft, 
48  W.  Va.  270,  27  S.  E.  Rep.  246. 

Judgment  Lienors  Not  to  Be  Parties.— in  a  suit  by  a 
vendor  to  enforce  a  vendor's  Hen,  other  lienors  hav- 
ing- judgment  Hens  on  the  vendee's  lands  ousrht  not 
to  be  made  parties  to  such  suit,  nor  should  a  notice 
to  all  persons  holdingr  Hens  on  the  real  estate  of  the 
debtor  be  published  under  S  7,  ch.  126  of  Acts  of  1882, 
this  section  havlnsr  no  application  to  a  suit  brought 
to  enforce  a  vendor's  lien.  Moreland  v.  Metz.  24  W. 
Va.  119. 

Wife  Need  Not  Be  Party. -it  is  not  necessary  to 
make  the  wife  a  party  to  a  suit  in  equity  brought  to 
enforce  the  payment  of  an  ordinary  purchase 
money  lien  debt  against  the  husband  in  his  lifetime 
where  the  land  was  purchased  by  him.  Holden  v. 
Boggess.  20  W.  Va.  78. 

Note  Payable  to  Third  Party.— When  a  note  or  bond 
were  originally  payable  to  the  srrantor  In  a  deed, 
but  afterwards,  with  his  assent  the  purchaser  takes 
up  the  note  or  bond.  and.  in  the  place  of  it  executes 
one  to  a  third  party,  he  becomes  entitled  to  the 
debt  and.  in  a  suit  by  him  or  his  assig-nees  to 
enforce  it  the  grantor,  or.  after  his  death,  his  heirs 
or  personal  representative,  are  not  necessary  par- 
ties. James  v.  Burbrld^e,  33  W.  Va.  272. 10  S.  E.  Rep. 
S96. 

b.  Effect  of  y^ant  of  Proper  Parties —Where  an 
order  is  obUined  for  the  sale  of  land  by  one 
party  without  notice  to  other  parties  interested, 
and  also  without  their  knowledge,  it  Is  null  and 
void  as  to  them,  and  the  purchaser  is  liable  for  the 
purchase  money,  and  a  Hen  exists  on  the  land. 
Beery    v.  Irick,  22  Gratt  614. 

8.  Statute  of  Limitations. —This  court  has 
repeatedly  decided  that  although  the  remedy  on 
a  claim  secured  by  a  mortfira^e,  deed  of  trust  or 
vendor's  lien  may  be  barred  at  law.  yet  the 
remedy  in  equity  to  enforce  the  lien  Is  not  affected 
by  any  lapse  of  time  short  of  the  period  sufficient 
to  false  the  presumption  of  payment  Paxton  v. 
Rich.  85  Va.  878,  7  S.  E.  Rep.  531;  Hanna  v.  Wilson, 

3  Gratt  243:  Smith  v.  Washingrton.  etc..  R.  Co., 
83  Gratt  617;  Bowie  v.  Poor  School  So:iety  of 
Westmoreland,  75  Va.  800;  Stimpson  v.  Bishop. 
82  Va.  190:  HuU  v.  Hull.  35  W.  Va.  155,  18  S.  E.  Rep. 
49:  Morehead  v.  Horner,  80  W.  Va.  548.  4  S.  E.  Rep. 
448:  Wayt  v.  Carwithen.  21  W.  Va.  516:  Coles  v. 
Withers,  38  Gratt  187;  Pltzer  v.  Burns,  7  W.  Va. 
63. 

And  the  personal  obligation  of  a  debt  is  one 
thlufir,  and  a  lien  for  its  security  another  ;  and 
the  Hen  Is  enforceable  in  equity,  although  the 
remedy  at  law  Is  barred.  Tunstall  v.  Withers. 
86  Va.  892. 11  S.  E.  Rep.  565. 

4.  Order  of  Subjecting  Land  Claimed.— The 
law  is  well  settled  that  where  land  is  subject 
to  the  Hen  of  a  jndfirment  or  other  encumbrance, 
is  sold  in  parcels  to  different  persons  by  successive 
alienations,  it  Is  charg-eable  in  the  hands  of  the 
purchaser  In  the  inverse  order  of  such  alienations. 
Whitten  V.  Saunders.  75  Va.  563 :  Henkle  v.  Allstadt 

4  Gratt  284:  Jones  v.  Myrick.  8  Gratt  179;  Alford 
V.  Helms.  6  Gratt  90;  Miller  v.  Holland.  84  Va.  652, 
5S.  E.  Rep.  701:  Litchfield  v.  Preston,  98  Va.  580,  37 
S.  E.  Rep.  6:  Gracey  v.  Myers.  15  W.  Va.202. 

5.  The  Bill. 

Original  or  Supplemental  BIIL— Where  a  Judicial 
sale  Is  confirmed,  and  the  court  directs  the  com> 
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m  \ssioner  to  convey  the  land  to  tbe  purcbaser,  re- 
tainioff  In  the  deed  a  lien  for  the  purchase  money, 
and  such  conveyance  is  made,  and  the  purchaser 
sells  the  land  and  conveys  it  to  a  third  party,  and 
such  third  party  sells  and  conveys  it  to  others,  and 
the  purcbaser  from  the  commissioner  fails  to  pay 
the  balance  of  the  purchase  money,  the  lien  should 
be  enforced  by  ori^rinal  bill,  if  the  original  cause  is 
ended,  or  if  still  pendinfr  for  any  purpose,  by  sup- 
plemental bill  filed  in  such  cause.  Glenn  v.  Black- 
ford. 28  W.  Va.  182. 

Not  to  Be  Verified  by  Affidavit.- Where  a  bond 
ffiven  for  the  purchase  money  for  land  sold  has 
been  lost,  though  a  copy  of  the  deed  cannot  be  pro- 
duced, a  bill  properly  allegingr  these  facts  filed  to 
enforce  the  vendor's  lien  should  be  sustained  on  de- 
murrer even  thousrh  It  be  not  sustained  by  affidavit. 
Moore  v.  Smith,  26  W.  Va.  379. 

Accountlfiff  «nd  Sale  Does  Not  Render  Bill  Multifa- 
rious.—A  bill  is  not  multifarious  because  It  pays  for 
an  accounting,  and  for  a  sale  of  land.  Carskadon 
v.  Mlnke,  26  W.  Va.  729. 

Administrator  Need  Not  Show  His  Authority  In  Bill. 
—To  a  bill  filed  by  an  administrator  to  enforce  a 
vendor's  lien,  in  which  he  alleflres  the  sale  and  con- 
veyance of  a  tract  of  land  to  a  purchaser,  and  that 
there  is  a  balance  bf  the  purchase  money  for  the 
land  remaining  unpaid,  to  secure  the  payment  of 
which  a  vendor's  lien  was  reserved  by  him  on  the 
face  of  the  conveyance,  which  was  with  sreneral 
warranty,  which  deed  of  conveyance  and  the  bond 
evidencing  the  amount  of  purchase  money  remain- 
insr  unpaid  are  exhibited  and  made  part  of  the  bill. 
a  demurrer  filed  by  the  defendant  will  not  be  sus- 
tained, for  the  reason  that  the  plaintiff  does  not 
show  by  his  bill  under  what  authority  he  sold,  and 
in  what  riffht  he  became  invested  with  the  title  to 
land.  Bartlett  v.  BarUett,  84  W.  Va.  88. 11  S.  E.  Rep. 
782. 

Must  State  Interest  of  Parties.— When  suit  is 
brought  to  enforce  a  vendor's  lien,  and  sales  have 
been  made  b:  the  vendee  of  portions  of  the  land 
aarainst  which  the  lien  is  sought  to  be  enforced,  and 
the  plaintiff  files  an  amended  bill,  makini^  the  pur- 
chasers of  such  portions  parties  defendant,  but  fails 
to  set  out  in  such  amended  bill  the  interests  of  such 
parties,  and  the  dates  of  their  respective  purchases, 
by  exhibitinsr  copies  of  the  conveyances  to  them,  or 
otherwise,  such  amended  bill  is  demurrable.  Mc- 
Glaufirhlin  v.  McGraw.  44  W.  Va.  716,  80  S.  E.  Rep.  64. 

6.  ANSWEB— Withdrawal  of.— Where  the  defend- 
ant is  entitled  to  an  abatement  because  of  the  fraud 
of  the  plaintiff  in  misrepresenting  the  quantity  of 
the  land  in  the  tract  sold,  the  court  oug^ht  to  per- 
mit the  defendant  to  withdraw  his  answer  and  file 
a  another  corresponding  with  the  facts  proven. 
Depue  V.  Serpent.  21  W.  Va.  827. 

Relief  May  Be  Asked  for  In  Answer.— if  the  bill  of 
injunction  sets  out  a  deed,  in  which  the  vendor's 
lien  is  reserved,  and  alleges,  that  it  is  fatally  de- 
fective in  not  effectually  conveying  the  contingent 
rifirht  of  dower  of  a  wife,  who  signed  it.  and  alleges 
that  more  is  for  this  and  other  reasons  claimed  to 
be  due  under  the  deed  of  trust  than  is  really  due. 
and  such  bill  asks  general  relief,  affirmative  relief 
by  the  enforcement  of  the  vendor's  lien  may  be 
asked  In  the  answer;  for  such  relief  is  confined  to 
matters  involved  in  the  original  bill.  McMullen  v 
Eapan,  21  W.  Va.  284. 

7.  Replication  OB  Reply. 
Where  Answer  Sets  Up  Defenses  of  Deficiency  the 

Replication  Should  Be  Oeneral.— When  a  bill  is  filed 
to  enforce  a  venPor's  lien,  and  the  answer  asks  an 
abatement  of  the  price  on  account  of  a  deficiency 
in  the  quantity  of  the  land,  because  of  fraud  in  the 
vendor  misrepresenting  in  the  deed  the  quantity  of 


the  land,  such  answer  in  either  case  alleges  no  new- 
matter,  which  constitutes  a  claim  for  affirmative 
relief  within  the  meaninsr  of  f  35,  ch.  185  of  the  Code 
of  West  VirfiTinia,  but  presents  simply  a  defense  to 
the  plaintiff's  demand,  and  therefore  the  court 
should  not  permit  a  special  replicaUon  to  such 
answer  to  be  filed,  but  only  a  sreneral  repUcaUon. 
Depue  V.  Sersrent,  21  W.  Va.  836. 

And  where  there  is  an  answer  calling  for  a  spe- 
cial reply,  and  there  Is  a  general  replication  to  It, 
and  the  party  fillnar  it  has  gone  on  and  taken  depoel- 
tlons  as  if  there  were  a  special  reply  denying  it.  and 
there  has  been  a  full  hearinar  of  the  merits,  as  if 
there  had  been  a  special  reply,  a  decree  will  not  be 
reversed  for  want  of  such  special  reply.  Lon^  v. 
Ferine.  41  W.  Va.  814. 23  S.  E.  Rep.  611. 
8.  Demubbkb. 

Not  Demurrable  for  Want  of  Partles.-in  suit  by 
vendors  to  recover  price  of  land,  a  demurrer  wlU 
not  lie  for  want  of  proper  parties  on  the  ground 
that  the  money,  when  collected,  has  been  appro- 
priated  to  pay  claims  a^ralnst  the  vendors.  Woods 
V.  Ellis,  85  Va.  471.  7  S.  E.  Rep.  862. 

Demurrer  Should  State  Name  of  Partlea.— a  de- 
murrer to  a  bill  for  want  of  parties  should  properly 
name  the  necessary  parties  defendant,  who  have 
been  omitted  so  as  to  enable  the  plainUff  to  amend 
his  bill  and  call  the  attention  of  the  court  to  this 
defect:  and  if  it  does  not  the  demurrant  cannot 
complain  that  the  demurrer  is  not  sustained:  but 
the  court ouarh tin  the  final  hearing  of  the  cause, 
thoufiTh  the  demurrer  has  been  overruled,  to  de- 
cline to  determine  the  cause  on  its  merits,  nntU  tbe 
necessary  parties  defendant  have  been  brought 
before  the  court  by  an  amendment  of  the  blU  and 
have  been  aiven  the  opportunity  to  be  heard.  Rob- 
inson V.  Dlx,  18  W.  Va.  62a 
9.  Commissions  and  Accounts. 
Answer  Averring  Liens  but  Not  Insolvency  Does 
Not  Make  It  Necessary  to  Refer  to  Commlssloner.- 
Where  a  bill  was  filed  to  enforce  a  vendor^  Hen 
and  the  answer  averred  that  there  were  many 
judgment  liens  against  the  plaintiff's  land,  and  that 
he  did  not  have  other  lands  beside  the  tract  sold 
the  defendant  sufficient  to  discharge  the  liens,  bat 
did  not  aver  that  the  plaintiff  was  Insolvent  It  was 
held  that  this  would  not  JusUfy  an  order  setUnr 
aside  the  order  for  sale,  nor  was  it  necessary  to 
send  the  cause  to  a  commissioner  to  Inquire  into 
the  matters  set  up  in  the  answer.  Neeley  v.  Rulers. 
96  W.  Va.  686. 

Commissioner  Should  Retain  Title  Until  floney  Paid. 
—It  is  bad  practice  upon  the  confirmation  oi  a  sale  of 
land  to  order  the  commissioner  to  convey  the  le^al 
title  to  the  purchaser;  the  tide  should  be  retained 
until  the  purchase  money  Is  all  paid.  Glenn  v 
Blackford,  23  W.  Va.  182. 

Where  Demurrer  Sustained  BUI  Amended  and  New 
Parties  Commissioners  Report  Should  Be  Confirmed, 
and  New  Reference  Ordered.-if  a  report  be  made 
showing  the  liens  on  a  debtor's  land  and  their 
priorities,  which  the  bill  asks  may  be  sold,  and 
afterwards  a  demurrer  to  the  bill  is  sustained  and 
an  amended  bill  filed  making  a  lar^re  numl>erof 
lienors  parties,  who  were  not  parties  to  the  suit 
originally,  such  commissioner's  report  ouc^ht  not  to 
be  confirmed  but  a  new  order  of  reference  should 
be  made  by  the  court  to  ascertain  the  Uens.  Tav- 
enner  v.  Barrett  21  W.  Va.  658. 

Wherewith  Endorsements  Bond  Piled  No  Acooimt 
Necessary.— Where  in  a  suit  to  enforce  vendor's 
lien  the  purchaser's  bonds  with  credlu  endorsed 
thereon,  are  filed  with  the  bill,  and  the  answer  does 
not  claim  additional  credits,  an  account  is  not  re- 
quired before  decree  of  sale.  Smith  v.  Henkel.  81 
Va524. 
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Account  of  Rents  and  Profits  Not  Necessary.— In  suit 
to  eaforce  liens  reserved  In  favor  of  crraotor  In  his 
conveyance  of  land,  as  provided  by  Code  1873.  ch. 
1 16.  S  1.  the  court  may  decree  sale  of  the  land  to 
satisfy  the  lien,  with  any  previous  account  of  rents 
and  profits.  Section  »,  ch.  182.  Code  1873,  applylnsr 
only  to  suits  for  the  enforcement  of  judgment  liens. 
Nefl  V.  Woodinff.  83  Va.  432,  2S.  E.  Rep.  781. 

Sale  under  Decree  When  Judgment  Uens  Attach 
Render  Accounting  Necessary.— Land  which  was 
under  a  lien  for  the  benefit  of  the  vendor  was  sold 
under  an  executory  agreement,  and  was  also  sold 
under  a  decree  for  the  satisfaction  of  the  lien,  but 
the  price  received  when  sold  under  the  decree  was 
not  sufficient  to  pay  the  debt.  The  original  vendor 
obtains  Judfirment  on  one  of  the  purchase  money 
notes  and  the  first  purchaser  obtains  an  injunction 
restraining  the  execution  of  the  Judg-ment  and 
claiminsr  damages  for  failure  of  vendor  to  make 
him  a  deed.  Held,  that  it  was  error  to  dissolve  the 
Injunction,  dismiss  the  bill,  without  ordering- the 
account  between  parties.  Nelson  v.  Phares,  33  W. 
Va.  27»,  10  S.  E.  Rep.  8»8. 

Where  Lien  Reserved. 

Accounting  Not  Necessary.— In  a  suit  to  enforce  the 
vendor's  lien,  the  court  may  decree  a  sale  of  the 
land,  on  which  the  lien  for  the  purchase  money  is 
reserved,  without  the  amount  and  priorities  of  their 
liens  beinsr  settled.  Neeley  v.  Ruleys.  26  W.  Va.  686: 
Arnold  V.  Coburn,  32  W.  Va.  272,  9  S.  E.  Rep.  21;  Cun- 
nlDfirham  v.  Hedrick,  23  W.  Va.  679;  LouRh  v. 
Micftael,  37  W.  Va.  679. 17  S.  E.  Rep.  181.  Sec  L.one  v. 
Ferine.  41  W.  Va.  814,  28  S.  E.  Rep.  611. 

But  in  the  case  of  Payne  v.  Webb,  28  W.  Va.  568, 
which  was  a  suitbrousrht  to  enforce  a  vendor's  lien, 
the  court  held:  "It  Is  the  duty  of  the  court,  before 
It  decrees  a  sale  of  land,  to  fix  definitely  both  the 
amounts  and  priorities  of  the  liens  on  it,  and  the 
failure  to  do  either  will  be  ground  for  the  reversal 
of  the  decree.  Triple tt  v.  Lake,  43  W.  Va.  428.  27  S. 
E.  Rep.  863. 

AltnoufiTh  a  decree  of  sale  is  entered,  which  from 
the  facts  then  appearing  is  proper,  and  a  sale  is 
made  thereunder,  it  will  still  be  error  for  the  court 
by  a  subsequent  decree,  which  sets  aside  such  sale, 
to  order  a  resale  of  the  land,  if  the  facts,  then  ap- 
pearing in  the  cause,  show  the  existence  of  liens, 
the  amounts  and  priorities  of  which  have  not  been 
ascertained  and  fixed.  In  such  case  the  court 
should  set  aside  the  former  decree  of  sale  and  re- 
fer the  cause  to  a  commissioner  or  otherwise  deter- 
mine the  amounts  and  priorities  of  the  liens  before 
orderln fir  a  resale.    Payne  v.  Webb,  28  W.  Va.  668. 

And  in  the  absence  of  evidence  of  record  that 
other  liens  exist,  a  court  of  equity  may  In  a  suit  to 
enforce  a  vendor's  lien  enter  a  decree  of  sale  before 
ordering  an  account  of  the  liens  to  be  taken. 
Shickel  V.  Berry  ville,  etc.,  Co.,  99  Va.  88,  87  S.  E. 
Rep.  818;  McClaugrherty  v.  Croft,  43  W.  Va.  270,  27  S. 
£  Rep.  246. 

10.  Dbcrbb. 

Decree  flay  Be  Personal.— Upon  a  bill  filed  by  a 
vendor  to  enforce  a  lien  reserved  for  the  purchase 
priceof  land,  the  complainant  Is  entitled  to  a  per- 
sonal decree  for  the  amount  of  his  debt,  and  also  to 
a  decree  for  the  sale  of  the  laud  if  the  personal 
decree  be  not  satisfied.  But,  in  ordinary  cases,  the 
better  practice  is  not  to  allow  any  execution  on  the 
decree  until  the  land  has  been  sold  and  the  pro- 
ceeds applied  to  the  debt,  and  then  to  issue  ex- 
ecution for  the  balance  of  the  debt  remaining- 
unsatisfied.  Fayette  Land  Co.  v.  Louisville  & 
Nashville  R.  Co.,  93  Va.  274,  24  S.  E.  Rep.  1016:  Del- 
linijer  v.  Foltz,  98  Va.  729,  26  S.  E.  Rep.  998;  Ayers  v. 
Robins,  80  Oratt.  106. 

But  in  the  discretion  of  the  court  to  authorize  the 


plaintiff  to  enforce  such  personal  decree  without 
waiting  for  the  collection  of  the  proceeds  of  the 
land  subject  to  such  lien.  Carskadon  v.  Minke,  26 
W.  Va.  730. 

Decree  May  Be  Made  without  Making  Provisions  for 
Future  Notes.— In  a  suit  to  enforce  the  lien  for  one 
of  several  notes  for  purchase  money  of  land,  the 
court  mav  decree  a  sale  of  It,  without  provision  for 
other  notes  held  by  the  plaintiff,  not  matured  when 
the  suit  beg^an,  as  this  may  be  done  In  a  further 
decree.  Louff  v.  Ferine,  41  W.  Va.  314.  28  S.  E.  Rep. 
611.  See  also,  Moore  v.  Green,  90  Va.  181 ,  17  S.  E.  Rep. 
872. 

But  if  the  court,  in  enforcinsr  such  vendor's  lien, 
agrg^reffates  the  amount  of  principal  and  interest  to 
the  date  of  the  decree,  and  then  decrees  that  the 
defendants  pay  interest  on  such  affg-reg-ate  amount 
for  several  months  prior  to  the  date  of  the  decree, 
this  Is  such  a  mistake  as  may  be  safely  amended  on 
motion,  under  S  6  of  c.  184  of  the  Code,  and  which 
should  be  amended  on  motion  in  the  circuit  court. 
Trlplett  V.  Lake.  48  W.  Va.  428,  27  S.  E.  Rep.  868. 

11.  Salb. 

Interest  Allowed  from  Date  of  Decree.— in  enforc- 
ing: a  vendor's  lien  for  purchase  money,  the  court, 
in  rendering:  its  decree,  will  ascertain  the  agg^re- 
g-ate  amount  of  principal  and  interest  due  on  the 
notes  executed  for  such  purchase  money,  for 
which  the  vendor's  lien  is  retained,  to  the  date  of 
the  decree,  and  decree  that  interest  be  paid  on  such 
afi:ffreffate  from  the  date  of  the  decree.  Trlplett 
V.  Lake,  48  W.  Va.  428,  27  S.  E.  Rep.  368. 

Decree  Shall  Olve  a  Day  for  Redeniptloii.~Upon  a 
decree  to  enforce  the  lien  of  a  vendor  for  unpaid 
purchase  money,  the  decree  should  srive  a  day 
to  the  defendants  to  redeem  the  property,  by 
payins:  up  the  amount  charsred  upon  it  Kyles 
V.  Tait.  6  Gratt  44.  And  as  a  general  rule,  the 
decree  in  such  a  case,  should  direct  a  sale  on  a 
reasonable  credit.  Pairo  v.  Bethell,  76  Va.  826 ; 
Brien  v.  Plttman,  12  Lel8:h  879;  Haffey  v.  Blrchetts, 
11  Leigh  88:  Kyles  v.  Tait,  6  Gratt.  44  ;  Tennent  v. 
Pattons,  6  Lei8:h  196. 

Personal  Property  to  Be  5old  First.— In  enforcing 
a  vendor's  lien  a8:alnst  the  estate  of  the  vendee 
after  his  death  the  court  ousrht  to  require  the 
personal  estate  in  the  hands  of  the  administrator 
to  be  first  ascertained,  and  should  ascertain  how 
much  of  It  is  applicable  to  the  payment  of  the 
purchase  money  due.  and  should  require  the 
personalty  to  be  so  applied,  before  it  decrees 
a  sale  of  the  land  to  pay  the  lien.  Bierne  v.  Brown, 
10  W.  Va.  748  ;  Sommerville  v.  Sommerville,  26 
W.  Va.  482.  See  also,  Camden  v.  Haymond.  9  W.  Va. 
680. 

And  in  a  decree  enforcing  a  vendor's  lien,  the 
sale  should  be  proceeded  with  according  to  the 
general  rules  regulating  Judicial  sales.  Alford  v. 
Helms,  6  Gratt.  90.  See  cross  reference  to  mon- 
ographic note  on  "Judicial  Sales"  appended  to 
Walker  v.  Page,  21  Gratt  636. 

12.  Rbvivob.  — When  the  plaintiff  in  a  chancery 
cause,  to  enforce  a  vendor's  lien  dies,  the  cause 
of  action  survives  to  his  personal  represenative, 
and  maybe  revived  by  bill  of  revivor,  tcire  fadat 
or  by  a  simple  motion  that  it  proceed  in  the  name 
of  the  personal  representative  of  the  plaintiff,  which 
may  be  made  without  notice  to  the  defendants. 
Gainer  v.  Gainer.  80  W.  V a.  890,  4  S.  E.  Rep.  424. 

But  the  defendants  may  hasten  the  prosecution 
or  discontinuance  of  the  suit  by  sug-ffestinf  the 
death  of  the  plaintiff  on  the  record,  and  if  no  steps 
are  taken  to  revive  the  suit  in  any  of  these 
modes,  at  or  before  the  second  term  next  after 
that  on  which  the  entry  of  record  is  made,  the 
court  ou8:ht  to  enter  an  order  discontinuing  the 
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caoae.  which  order  can  never  after  the  adjourn- 
ment of  the  court,  be  set  aside,  thougrh  the  court 
may  refuse  to  enter  such  order,  or  may  set  It  aside 
at  any  time  during  the  term.  Qalner  v.  Gainer.  30 
W.  Va.  390.  4   S.  E.  Rep.  424. 

XI.    BONA   FIDB   PURCHASERS  FOR   VALUE   AND 
WITHOUT  NOTICE. 

A.  IN  GENERAL.— The  rules  respecting-  purchas- 
ers without  notice  are  framed  for  the  protection  of 
those  who  purchase  the  lesral  title  and  pay  the  pur- 
chase money  In  Isrnorance  of  an  outstaudln?  equity. 
HufiThes  V.  Harvey,  75  Va.  200. 

And  a  bona  Me  purchaser  for  value  and  without 
notice.  Is  a  srreat  favorite  of  a  court  of  equity,  and 
that  court  will  not  disarm  such  a  purchaser  of  a 
lesral  advantage,  but  we  must  not  permit  ourselves 
to  be  misled  by  words  or  maxims  In  this  matter. 
Lamar  v.  Hale.  79  Va.  150:  Burwell  v.  Fauber.  21 
Gratt.  463:  National  Valley  Bank  of  Staunton  v. 
Harman,  76  V  a.  608. 

Nor  win  a  court  of  equity  be  astute  to  charge  a 
constructive  trust  upon  oue  who  has  acted  honestly, 
and  paid  a  full  and  fair  consideration  without  notice 
or  knowledge.  Wilson  v.  Wall,  6  Wall.  83.  90: 
Mundy  V.  Vawter,  3  Gratt.  518:  Connell  v.  Cton- 
nell.  82  W.  Va.  819.  9  S.  E.  Rep.  252. 

Grounds  for  ilakinff  Notice  Binding.— The  srround  of 
holding  a  purchaser  bound,  who  has  notice  of  an 
outstandlniir  title  in  another,  is,  that  he  acts  with  a 
corrupt  conscience  In  purchasing-  what  In  equity  he 
knows  belongs  to  another.  Bumgrardner  v.  Allen,  6 
Munf.  439:  Curtis  v.  Lunn,  6  Munf.  42. 

B.  WHO  CONSIDERED  PURCHAS  ER  AND  EN- 
TITLED TO  PROTECTION. 

1.   TRUSTEE    AND    CESTUI     QUI    TRUST    IN      TRUST 

Deed.— It  Is  well  settled  that  trustees  and  bene- 
ficiaries In  a  deed  of  trust  to  secure  bona  Me 
debts  are  purchasers  for  valuable  consideration. 
Wlckham  v.  Martin,  18  Gratt.  427:  Evans  v. 
Greenhow,  15  Gratt.  158:  Exchang^e  Bank  v.  Knox, 
19  Gratt.  789:  Gordon  v.  Rlxey,  76  Va.  694:  Chapman 
V.  Chapman.  91  Va.  397,  21  S.  E.  Rep.  813:  Western, 
etc.,  Co.  V.  Peytona  Cannel  Coal  Co..  8  W.  Va.  409: 
Douglass  Merchandise  Co.  v.  Laird,  87  W.  Va.  687.  17 
S.  E.  Rep.  188:  Shurtz  v.  Johnson.  28  Gratt.  657; 
Cammackv.  Soran,  80  Gratt.  292:  Williams  v.  Lord. 
75  Va.  404;  Weinberg-  v.  Rempe.  15  W.  Va.  831. 

But  a  deed  of  trust  unrecorded  is  void  against 
subsequent  purchasers  without  notice.  Weinberg 
V.  Rempe,  15  W.  Va.  829. 

Trustees  under  a  deed  of  trust  to  secure  antece- 
dent debts  are  purchasers  for  value.  But  whether 
they  are  bona  Me  purchasers  without  notice  de- 
pends on  the  facts  of  the  case.  The  open  and 
peaceable  possession  of  land  under  a  claim  of  right 
is  notice  to  all  the  world  of  the  right  or  claim  of  the 
person  in  possession;  and  when  one  buys  land  lu 
the  possession  of  another  than  his  vendor  or 
grantor,  he  Is  bound  to  take  notice  of  such  posses- 
sion and  of  all  that  it  imports.  Such  notice  Is  the 
same,  In  effect,  as  the  notice  which  Is  Imputed  by 
the  recording  acts.  A  subsequent  purchaser  of  such 
land  Is  affected  with  notice  of  whatever  claim  or 
Interest  the  person  In  possession  has,  and  which  an 
Inquiry  Into  the  possession  would  have  revealed. 
Evans  v.  Greenhow,  15  Gratt.  153;  Wlckham  v. 
Lewis,  13  Gratt.  427;  Exchange  Bank  v.  Knox,  19 
Gratt.  739:  Shurtz  v.  Johnson.  28  Gratt.  667,  667; 
Cammack  V.  Soran.  80  Gratt.  292:  Williams  v.  Lord. 
75  Va.  404:  Wltz  v.  Osburn.  83  Va.  230,  2  S.  E.  Rep.  38: 
Chapman  v.  Chapman,  91  Va.  897,  21   S.  E.  Rep.  813. 

Trust  Deed  on  Property  Lying  In  One  County  When 
Judgment  Is  Docketed  In  Another. —Judgments  gotten 
In  Accomac  county  will  be  subsequent  to  a  deed  of 
trust  conveying  the  equity  of  redemption  in  land  I 


being  In  York  county,  the  Judgments  not  being 
docketed  in  Accomac  county,  the  trustee  and  cred- 
itors were  held  to  be  purchasers  for  valuable  con- 
sideration and  without  notice  within  the  meaning 
of  %  8,  ch.  186,  Code  of  lU6a  Shurtz  v.  Johnson. 
28  Gratt.  657;  Evaus  v.  Greenhow,  15  Gratt.  151; 
Exchange  Bank  of  Va.  v.  Knox,  19  Gratt.  738. 

Deed  Not  Showing  Tmst— Secret  Lien— Bona  Fide 
Purchaser.— Where  deeds  do  not  upon  their  face 
show  any  trust  to  be  held  upon  land  therein  con- 
veyed, which  land  has  been  sold  to  third  parties, 
judgments  agafnst  the  parties  who  allege  to  be 
secret  beneficiaries  In  the  deed,  cannot  be  enforced 
against  the  lands  in  the  hands  of  third  parties,  who 
are  Innocent  purchasers  without  notice.  Hill  v. 
Ruffner,  3  W.  Va.  588. 

2.  Mortgagee.— It  is  well  settled  that  a  mortgagee 
is  a  purchaser  to  the  extent  of  his  interest  in  the 
premises.  Wlckham  v.  Martin,  13  Gratt  436:  Gor- 
don V.  Rlxey.  76  Va.  698;  Weinberg  v.  Rempe,  15  W. 
Va.  881 :  Davison  v.  Walte,  2  Munf.  527. 

3.  ASSIGNEE  AND  CREDITORS  UNDER  ASSIGNMENT.— 

The  trustee  in  a  deed  of  assignment  made  to  secure 
creditors  Is  regarded  as  a  purchaser  for  value,  and. 
In  order  to  make  void  the  deed,  notice  of  the 
grantor's  fraudulent  Intent  must  in  some  way  be 
brought  home  to  him  or  to  the  creditor.  Douglass 
Merchandise  Co.  v.  Laird,  37  W.  Va.  687,  17  S.  E.  Rep. 
188. 

Where  a  vendor,  by  executory  contract,  sells 
real  estate  to  an  insolvent  husband,  who.  after  he 
has  appreciated  the  value  of  the  property  by  erect- 
ing a  house  thereon,  requests  the  vendor  to  convey 
the  same  to  his  wife,  in  order  to  avoid  the  payment 
of  a  debt,  and  the  vendor,  with  notice  of  this  pur- 
pose, conveys  the  property  to  the  wife,  retaining 
In  the  deed  a  vendor's  lien  for  the  unpaid  purchase 
money,  such  conveyance  and  retention  of  lien 
therein  will  be  fraudulent  and  void  as  to  the  cred- 
itors of  the  husband;  and  the  lien  so  retained  will 
be  held  subordinate  to  the  debts  of  such  creditors. 
But,  as  between  the  wife  and  the  vendor,  such  lien 
will  be  held  binding,  and  enforced  In  a  court  of 
equity,  even  though  It  Includes  Items  not  originally 
a  part  of  the  purchase  money  for  the  real  estate. 
Holmes  v.  Harshberger.  81  W.  Va.  516,  7  S.  E.  Rep. 
452. 

Trustee  and  Creditors  under  Assignment  by  Bank.— 
Where  a  bank  is  Insolvent,  thetrustees  are  trustees 
of  the  creditors,  not  of  the  bank;  and  are  purchas- 
ers and  assignees  for  value  of  all  the  property  and 
effects  of  the  bank  for  the  creditors.  Exchange 
Bank  V.  Knox,  19  Gratt  739. 

And  where  an  assignee  or  trustee  accepts  the 
assignment  or  trust  deed,  and  such  deed  contains, 
to  his  knowledge,  on  its  face,  one  or  more  false- 
hoods on  a  material  point,  calculated  to  deceive 
and  mislead  creditors  to  their  Injury,  he  is  treated 
as  having  notice  of  bis  grantor's  fraudulent  intenu 
because  a  falsehood  said  or  done  to  the  injury  of 
the  property  rights  of  another  is  the  very  essence 
of  fraud.  Douglass  Merchandise  Co.  v  Laird,  37  W, 
Va.  687.  17  S.  E.  Rep.  188. 

Assignee  of  a  Purchase  Money  Bond.— Assignee  of 
purchase  money  bonds,  secured  by  vendor's  Hen, 
is  assignee  of  a  chose  in  action  only  and  not  such 
purchaser  of  the  land  for  value  as  will  be  protected 
by  Code,  1878.  ch.  182,  S  8.  He  Is  entitled  to  the 
rights  of  his  assignor,  and  no  more.  Gordon  v. 
Rlxey.  76  Va.  694. 

4.  Purchaser  with  Notice  from  Pttbchaskr 
WITHOUT  Notice.— A  purchaser  with  notice  from  a 
purchaser  without  notice  Is  protected  In  his  title; 
and  the  reason  Is,  that  If  It  were  otherwise  an  Inno- 
cent purchaser  might  be  deprived  of  the  benefit  of 
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Sclllnff  Ills  estate.    Williams   v.  Lord,  75  Va.  404; 
Curtis  y.  Lunn.  6  Manf .  42. 

6.  PuRCHASBB  OF  Equitablb  TiTiA-'Vhe  law  Is 
well  settled  that  the  purchaser  of  an  eauluble 
title  can  never  claim  the  rights  of  a  bona  fids  pur- 
chaser. The  simple  fact  that  his  vendor  has  no 
leiral  title  ts  of  Itself  sufficient  to  ffive  him  notice 
that  he  is  purchasintr  an  imperfect  title  and  to 
deprive  him  of  the  character  of  a  bona  Me  pur- 
chaser and  the  protection  which  the  law  accords  to 
such  purchaser.  Poe  v.  Paxton,  28  W.  Va.  607: 
Richards  v.  Fisher.  8  W.  Va.  66:  Coles  v.  Withers, 
88  Gratt.  186:  Morehead  v.  Homer,  80  W.  Va.  M8,  4 
S.  E.  Bep.  448:  Stoner  v.  Harris.  81  Va.  451:  Yancey  v. 
Mauck.  16  Gratt.  307;  Lowther  Oil  Co.  v.  Miller  Sibley 
Oil  Co.  (W.  Va.).  44  S.  E.  Rep.  488. 

6.  Purchaser  withotjt  Noticb  from  Pubchasbb 
WITH  Noticb.— A  purchases  land  with  notice  of 
B's  equitable  riffht  to  have  a  conveyance  of  the 
same  land,  under  a  prior  purchase  from  their  com- 
mon vendor;  and  then,  A  sells  the  land  to  C  and 
the  vendor  makes  a  conveyance  to  C.  who  has  no 
notice  of  B's  equity.  Held,  C.  the  first  purchaser 
without  notice,  shall  be  protected  in  equity.  Tomp- 
kins V.  Powell.  6  Leiffh  570. 

And  where  the  first  purchaser  has  not  the  lesral 
title,  and  the  subsequent  one  has  paid  his  money, 
and  has  not,  indeed,  the  lepal  title,  but  the  best 
rifirht  to  call  for  the  leiral  title,  before  he  receives 
notice,  he  shall  be  entitled  to  priority,  notwith- 
standing he  has  not  actually  acquired  such  title. 
Lamar  v.  Hale,  7fi>  Va.  166;  Mitchell  v.  Dawson.  28 
W.  Va.  86. 

Vendor  Estopped  from  Collecting  Purchase  Money. 
—A  vendor  who,  after  sale  to  a  vendee,  sells  and 
conveys  to  another,  without  notice  to  the  second 
purchaser  of  the  first  sale,  the  land  sold  to  the  fir&t 
purchaser.  Is  estopped  thereby  from  colleciluff  by 
specific  performance  of  the  contract  from  the  first 
purchaser  the  purchase  money  for  the  land  to  the 
second  purchaser.  Core  v.  Wlirner.  82  W.  Va.  277,  » 
S.  E.  Rep.  86. 

C.  MUST  BE  A  COMPLETE  PURCHASER. 

1.  Requisites    of    a     Complete    Purchaser.— 

1.  Must    have    paid    all    the    purchase     money; 

2.  Must  have  received  a  conveyance  of  the  lesral  title. 

3.  Must  have  been  without  notice  of  any  outstand- 
Inir  equity  or  adverse  claim.  Beverley  v.  Brooke, 
2  Leiffh  426:  Doswell  v.  Buchanan.  8  Leiffh  865; 
Camden  v.  Harris.  16  W.  Va.  668;  Cain  v.  Cox,  28 
W.  Va.504:  Webb  v.  Bailey,  41  W.  Va.  469,  28  S.  E. 
Rep.  644. 

But  the  strictness  of  the  rule  has  been  much  re- 
lazed,  and  a  purchaser  for  value  is  now  held  to  be 
one,  who  has  paid  the  purchase  money  and  who 
thoniirh,  has  not  received  a  conveyance  of  the  leg-al 
title,  has  the  best  ri^h  t  to  call  for  lu  South  West  Va. 
Va.  Mineral  Co.  v.  Chase,  96  '^a.  50.  27  S.  E.  Rep.  826; 
Pillow  V.  Southwest  Va.  Improvement  Co.,  92  Va. 
144,  28  S.  E.  Rep.  88;  Gregory  v.  Peoples,  80  Va.  865; 
Lamar  v.  Haie,  79  Va.  147;  Preston  v.  Nash,  76  Va. 
1;  Doswell  v.  Buchanan.  8  Leisrh  865;  Mutual  Assur. 
Society  V.  Stone.  8  Leijrh  218;  Williamson  v.  Gor- 
don, 6  Munf.  267;  Watson  v.  Coast,  85  W.  Va.  468, 
14  8.  E.  Rep.  249;  Marshall  v.  HalL  42  W.  Va.  641, 
26  S.  E.  Rep.  800. 

And  the  purchaser  of  a  leffal  title  takes  it  dis- 
charged of  every  trust  or  equity  which  does  not  ap- 
pear on  the  face  of  the  conveyance,  and  of  which  he 
has  not  had  notice,  either  actual  or  constructive. 
Evans  v.  Roanoke  Savinffs  Bank.  96  Va.  304,28  S.  E. 
Rep.  328. 

D.  ACQUISITION  OP  LEGAL  TITLE. 

1.  Without  Notice  of  Prior  Equities.— It  is 
well  settled  that  a  purchaser  for  a  valuable  consid- 
eration, without  notice  of  a  prior  equitable  risrht. 


obtaininiT  the  lesral  estate  or  title  at  the  time  of  his 
purchase,  or  before  he  has  notice  of  such  prior 
equity,  will  be  entitled  to  priority  in  equity,  as  well 
as  at  law,  according  to  the  maxim,  "where  equities 
are  equal  tbe  law  shall  prevail.'*  Rorer  Iron  Co. 
V.  Trout  88  Va.  897,  S.  E.  Rep.  718;  Carter  v.  Allan. 
21  Gratt  241;  Houltv.  Donahue,  21  W.  Va.  804;  Turk 
V.  Skiles,  45  W.  Va.  82,  80  S.  E.  Rep.  284. 

And  a  purchaser  of  land  who  has  acquired  and 
holds  the  same  by  executory  contract,  duly  ex- 
ecuted, acknowledfired  and  admitted  to  record,  has 
from  the  time  It  is  thus  admitted  to  record  a  irood 
title  affainst  all  subsequent  creditors  and  pur- 
chasers. Chapter  74.  %  4,  Code  (Ed.  1891).  p.  650; 
Thorn  v.  Phares,  85  W.  Va.  771,  14  S.  E.  Rep.  399. 

Purchaser  of  Land  without  Notice  of  Note  Olven  for 
Purchase  Money  In  Prior  Sale.— A  vendor  of  real 
estate  reserved  in  the  deed  of  conveyance,  a  lien  for 
the  purchase  money  to  be  paid  in  five  years,  and  a 
neGTotlable  note  was  made  by  the  vendee  for  the 
amount  also  payable  in  five  years,  but  the  note  waa 
not  referred  to  in  the  deed.  Shortly  afterwards 
the  vendor  endorsed  and  transferred  the  note  to  a 
bank  in  discharsre  of  an  antecedent  debt  After 
the  note  had  been  so  transferred,  the  same  vendor 
contracted  to  sell  the  same  property  to  a  third 
party,  who  paid  the  purchase  money,  and  there- 
upon took  from  the  first  vendee  a  conveyance  of 
the  property.  The  second  vendee  was  wholly  igr- 
norant  of  the  existence  of  the  outstanding  negotia- 
ble note  and  of  any  claim  on  the  part  of  the  bank, 
to  the  purchase  money.  Held,  that  the  second 
vendee  took  the  property  unaffected  by  any  Hen  in 
favor  of  the  holder  of  the  note.  National  Valley 
Bank  of  Staunton  v.  Harman,  75  Va.  604. 

Without  Notice  of  Prior  Attachment— When  one 
purchases  without  actual  or  constructive  notice  of 
a  prior  attachment  and  for  srood  consideration,  he 
is  a  bona  fide  purchaser,  and  his  title  will  be  srood 
affainst  the  world.  But  if  he  have  any  notice 
whatever  of  the  prior  attachment  he  will  take  in 
subordination  to  :it  1  Shlnn  Attach.  $  421:  Wap. 
Attach.  S  880;  Bowlby  v.  Dewltt  47  W.  Va.  828.  84  S. 
E.  Rep.  920. 

Sale  riade  by  Trustee— Reinvestment.— Where  a 
sale  is  made  by  a  trustee  under  power  to  sell  and 
reinvest  upon  the  same  terms,  a  bona  tide  pur- 
chaser, payinff  the  purchase  money  to  the  trustee, 
will  be  protected.  Claiborne  v.  Holland.  88  Va.  1046. 
14  S.  E.  Rep.  915. 

Purchaser  Regarded  as  Trustee.— When  a  subse- 
quent purchaser,  whether  for  value  or  not 
whether  by  deed  with  covenants  of  i^eneral  war- 
ranty or  of  special  warranty,  whether  with  or 
without  actual  notice  or  knowledge  of  the  prior 
purchaser's  equitable  title  by  contract  executed, 
duly  acknowledfired  and  admitted  to  record,  ac- 
quires the  lesral  title,  a  court  of  equity  regards 
him  and  treats  him  as  a  trustee,  holdlniir  the  same 
for  the  real  and  true  owner,  and  bound  to  convey 
it  to  such  equitable  owner  when  properly  requested. 
Thorn  v.  Phares.  85  W.  Va.  771.  14  S.  E.  Rep.  405. 

And  the  word  subsequent  in  %  2465,  Va.  Code 
1887.  applies  to  purchasers  only.  Price  v.  Wall.  97 
Va.  884.  83  S.  E.  Rep.  599. 

Purchaser  without  Notice  of  implied  Lien.— In 
Moore  v.  Holcome.  8  Leifirh  697.  it  was  held  that 
the  owner  of  land  who  sells  and  conveys  without 
reserving  a  lien  on  the  face  of  the  deed,  cannot 
set  up  his  secret  implied  lien  asrainst  a  subsequent 
bona  tide  assisrnment  of  bonds,  who  paid  valuable 
consideration  for  them.  Gordon  v.  Rixey,  76  Va. 
694. 

Land  Liable  In  the  Hands  of  the  Second  Purchaser 
without  notice  to  the  Extent  of  Unpaid  Purchase 
Money.— "Where  the  vendee  of  land  still  retains  the 
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estate  It  Is  clearly  liable  for  the  whole  of  the  unpaid 
purchase  money  by  virtue  of  the  vendor's  lien. 
Where  he  has  sold  to  a  subven.lee.  and  the  title 
has  been  made  to  him,  and  the  money  paid  before 
notice  of  the  orlg-laal  vendor's  lien,  the  subvendee 
holds  discharsred  of  that  lien.  Where,  however 
apart  of  the  purchase  money  is  unpaid  by  the  sub- 
vendee,  the  land  in  his  hands  is  liable  for  that 
unpaid  portion,  but  for  no  more.  The  equity  is 
that  he  shall  pay  to  the  origrinal  vendor  whatever 
he  himself  yet  owes  to  his  own  vendor.  If  he  owes 
anythinsr,  he.  and  his  land  are  discharged,  upon 
his  paying-  up  that  to  the  orifirinal  vendor's  de- 
mand; and  if  he  owes  nothiufir.  neither  himself  nor 
his  land  Is  In  anywise  responsible."  Moore  t. 
Holcombe,  3  Leig-h  597.  See  also,  Brawley  v.  Ca- 
tron. 8  Leigh  522;  Mitchell  v.  Dawson,  23  W.  Va. 
89. 

Purchase  without  Notice  of  RIffht  of  Way.— Where 
no  private  riffht  of  way  or  other  easement  Is  re- 
served in  the  deed  itself,  and  the  purchase  has  no 
notice  of  any  such  claim,  he  takes  the  property 
without  the  burden  of  any  such  claim,  either 
from  the  grantor  or  any  person  clalmincr  under 
him.  Scott  V.  Beutel,  28  Gratt  1:  Deacons  v. 
Doyle.  75  Va.  258. 

Purchaser  from  Cotenant.— A  purchaser  of  the 
common  property  from  a  co-tenant,  with  notice 
of  the  character  of  his  title,  will  be  limited  in  his 
boldinsr  to  the  actual  interest  of  his  grantor  In  the 
property.  Parker  v.  Brast,  46  W.  Va.  899,  82  S.  E. 
Rep.  209. 

Purchasers  Liable  for  Annual  Encumbrance.— A  pnr> 
chaser,  with  notice  of  an  annual  incumbrance,  hav- 
ing prevented  the  lawful  claimant  from  enjoying- 
the  benefit  thereof,  is  personally  liable,  in  equity,  to 
the  full  value  of  the  land.  Blair  v.  Owles.  l  Munf. 
38. 

Equity  Disclosed  by  Title  Papers.— in  Morris  v.  Ter- 
rell. 2  Rand.  6.  It  was  said  by  the  court  that  "a  man 
who  purchased  an  estate  subject  to  an  equity, 
which  the  title  papers  disclose,  Is  bound  in  the 
same  way  as  if  he  had  actual  notice,  althoug^h  he 
may  never  have  seen  the  title  papers,  and  may 
have  been  assured  by  the  vendor,  and  believed  that 
the  estate  was  free  from  encumbrance.  It  is  folly 
or  wilful  neglect  not  to  have  resorted  to  the  means 
palpably  in  his  power  of  ascertaining  the  true  state 
of  the  title  to  the  property  for  which  he  had  treated." 
Efflnger  v.  Hall.  81  Va.  105. 

Assignee  Not  to  Be  Affected  b^  Latent  Equity.— In 
the  case  of  Gordon  v.  Rlxey,  76  Va.  694,  the  court, 
citing  and  approvinfif  Moore  v.  Holcombe,  3  Leig^h 
597.  held  that  an  assignee  cannot  be  affected  by  a 
latent  equity  in  the  hands  of  a  third  person,  of 
which  he  has  no  notice:  that  the  secret  implied  lien 
of  the  vendor  was  a  mere  creation  of  the  courts  of 
equity,  and  could  not  be  used  to  the  injury  of  third 
persons  who  had  been  misled  by  the  conduct  of  the 
original  vendor.    Stoner  v.  Harris,  81  Va.  458. 

Purchaser  with  Notice  of  Trust  Holds  Subject  to  It.— 
If  a  grantee  holding  land  In  trust  convey  It  to  a 
purchaser  for  a  valuable  consideration  with  notice 
of  the  trust,  it  would  be  enforced  in  a  court  of  equity 
against  the  purchaser.  Cain  v.  Cox,  28  W.  Va.  594; 
Smith  V.  Profltt.  82  Va.  832.  1  S  E.  Rep.  67. 

Lien  affalnst  Policy  Holders  for  Quotas  Qood  against 
Purchasers  without  Notice.— By  the  statutes  relative 
to  the  mutual  assurance  society  against  fire  on 
buildings,  and  the  constitution  and  rules  of  the 
society,  the  society  has  a  Hen  of  property  insured, 
for  all  quotas  called  for  under  the  original  act  of 
Incorporation  of  1794.  and  for  additional  premiums 
upon  revaluation  and  reassurance  under  the  act  of 
1805,  and  for  all  contributions  required  under  the 
act  of  1809  or  1819;  and  this  lien  attaches  to,  and 


foUowii,  the  propertv  in  the  hands  of  a  subsequent 
bona  Me  piychaser  without  notice  of  the  lien  or  of 
the  insurance.  Mutual  Assurance  Society  v.  Stone, 
3  Leigh  218. 

Where  Land  Subject  to  a  Charge.— Where  land  is 
devised  subject  to  a  charge  under  a  will  which  has 
been  probated,  a  purchaser  of  the  land,  if  the 
charge  has  not  been  satisfied,  cannot  hold  it  as  a 
purchaser  without  notice.  Burwell  v.  Fauber,  21 
Gratt.  446.  See  Walters  v.  Hill,  27  Gratt.  S88; 
Briscoe  v.  Ashby.  24  Gratt.  454. 

Equity  of  Redemption— Sale  to  Bona  Fide  Purchaser. 
—The  husband  and  wife  convey  the  equity  of  re- 
demption in  land  belonfirln?  to  the  wife  to  a  trustee. 
In  trust  to  sell  for  the  use  and  benefit  of  the  grant- 
ors. Ueld,  the  land  not  having*  been  sold  by  the 
trustee,  he  is  not  entitled  to  hold  it  as  against  a  sub- 
sequent bona  fide  mortffagre  without  notice,  in  satis- 
faction of  debts  due  to  him  from  the  husband,  or 
advances  made  by  him  to  the  husband  before  the 
mortg^asre.    McClanachan  v.  Si ter,  2  Gratt.  28a 

Bona  Fide  rXortgazet  May  Purchase  Equity  on  Claim 
Orifflnatlns  before  Notice.— A  bona  fUU  mort«rag^ee  of 
a  tract  of  land,  without  notice  of  any  equitable  lien 
In  the  original  vendor,  (of  whom  the  mort^affor 
purchased.)  is  well  authorized  to  purchase  of  the 
mort^raffor  a  release  of  the  equity  of  redemption, 
(even  after  notice  from  the  vendor,)  in  coosidera- 
tlon  of  any  just  claim  of  his  upon  the  mortgagor, 
oriffinatinff  before  such  notice:  but,  after  notice, 
the  lien  attaches,  for  so  much  as  he  may  have 
actually  paid,  or  agreed  to  pay,  for  such  release, 
over  and  above  the  claims  for  which  the  mortgaffe 
was  taken,  and  which  originated  before  the  notice. 
Duval  V.  Bihb.  4  Hen.  &  M.  113. 

Purchaser  with  Notice  of  Option.— A  third  party 
who,  with  notice  of  the  equity  of  the  holder  of  an 
option,  purchased  the  land  from  such  proposer, 
takes  it  subject  to  the  rights  of  the  holder  of  the 
option,  and  holds  it  in  trust  for  him.  and  the  latter 
may  in  equity  follow  the  land  Into  the  second  pur- 
chaser's hands,  and  compel  him  to  convey  the  land 
to  him.  Barrett  v.  McAllister,  38  W.  Va.  738,  11  S. 
E.  Rep.  220. 

2.     PURCHASB    WITH    NOTICB     OF    PRIOR    SaLB.— A 

party  purchaslufiT  land  who  is  cognizant  of  apre> 
vlous  purchase  by  another  takes  the  place  of  his 
vendor,  and  Is  liable  to  the  same  equity,  and  bound 
to  do  that  which  his  vendor  should  have  done  un> 
der  the  contract  with  such  other.  Cox  v.  (3ox,  5  W. 
Va.385. 

Where  a  vendee  of  land  failed  to  record  his  deed. 
and  gave  a  trust  deed  which  was  not  recorded,  a 
purchaser  without  notice  from  him  or  from  the 
commissioner  authorized  to  sell  his  estate  acquired 
all  the  title  he  had  free  from  such  incumbrance. 
Hunton  v.  Wood  (Va.).  43  S.  E.  Rep.  186. 

E.  WHERE  BOTH  CLAIMS  ARE  EQUITABLE.— 
It  may  be  laid  down  as  a  general  rule,  that  between 
mere  equities  equal  In  all  other  respects,  the  elder 
shall  prevail.  If  however  the  junior  claimant  shall 
have  an  advanta^re  at  law,  or  superior  equity,  such 
party  shall  prevail.  Cox  v.  Romine.  9  Gratt.  37: 
Williamson  v.  Gordon,  5  Munf.  257:  Coleman  v. 
Cocke,  6  Rand.  618:  Mutual  Assurance  Society  v. 
Stone.  3  Leig^h  218;  Doswell  v.  Buchanan.  3  LeUh  365: 
Camden  v.  Harris.  15  W.  Va  563. 

Though  equitable  rlsrhts  may.  in  favor  of  a  fair 
bona  fide  purchaser,  for  valuable  consideration,  and 
without  notice,  be  lost  by  a  sale.  sttU  leg'al  rights 
never  can  unless  there  be  a  fraud.  Hooe  v.  Pierce. 
I  Wash.  312. 

F.  PURCHASE  UNDER  MISTAKE  OP  PACT.  -The 
vendee,  to  whom,  under  a  mutual  mistake  of  fact, 
the  vendor  has  conveyed  more  than  was  bargained 
or  paid  for,  cannot  be  regarded,  as  to  such  excess. 
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-as  a  purchaser  for  value  without  notice.  Massie  v. 
Heiskell.  80  V  a.  788. 

G.  WHERE  BOTH  CLAIMS  ARE  LEGAL. 

Lien  of  Jadffment  Not  Effected  by  Notice.— "The 
lien  of  a  judgment  is  a  lesral  lieu,  and  the  question 
of  notice  has  no  influence  upon  it.  The  purchaser 
takes  the  lesral  title  subject  to  the  lesral  lien, 
whether  a  purchaser  with  or  without  notice." 
Taylor  v.  Spindle,  2  Gratt.  44:  Rogers  v.  McCluer,  4 
Gratt.  81:  Gordon  v.  Rixey,  76  Va.  7(K. 

H.  WANT  OF  CAPACITY  IN  VENDOR. 

Sale  by  Married  Woman.— If  a  deed  from  husband 
and  wife  conveyinf  land  of  the  wife  be  void  as  to 
her  because  of  defective  certificate  of  her  exami- 
nation and  acknowledgment,  and  after  the  death  of 
her  husband  she  convey  the  land  to  another  with 
notice  of  the  former  deed,  yet  the  second  purchaser 
will  not  be  affected  by  such  notice,  the  former  deed 
beinff  void  and  passinsr  no  risrht,  le^al  or  equitable. 
a,nd  the  second  purchaser  does  not  hold  the  land  as 
trustee  for  the  first  purchaser,  and  equity  will  not 
compel  him  to  convey  to  the  first  purchaser,  nor 
will  it  enjoin  the  second  purchaser  from  prosecut- 
ing an  action  of  ejectment  to  recover  the  land  from 
the  first  purchaser's  possession  or  that  of  his  yen- 
<lee.  Central  Land  Co.  v.  Laidley,  32  W.  Va.  134.  9 
S.  E.  Rep.  61. 

Nor  will  equity  refund  to  the  first  purchaser,  or 
his  vendee,  the  consideration  paid  by  the  first  pur- 
chaser by  personal  decree  against  the  second  pur- 
chaser, or  by  charging  It  on  the  land.  The  covenant 
of  warranty  In  the  deed  binds  the  woman  no  further 
than  to  pass  her  land  even  if  valid.  Central  Land 
Co  V.  Laidley.  32  W.  Va.  \3U  9  S.  E.  Rep.  61. 

Purchaser  under  Void  Decree.— A  purchaser  from  a 
purchaser  under  a  decree  void  for  want  of  jurisdic- 
tion will  not  be  regarded  a  bona  fide  purchaser  with- 
out notice.  He  is  bound  to  know  the  want  of 
jurisdiction  in  the  case.  Hoback  v.  Miller,  44  W.  Va. 
6S5,  29  S.  E.  Rep.  1014. 

I.  PURCHASE  OF  CONDITIONAL  INTEREST.— 
Where  a  vendor  has  a  conditional  interest  and 
sells,  with  the  knowledge  of  the  vendee,  an  absolute 
Interest,  it  was  held  to  be  a  valid  sale.  Reeves  v. 
Dickey.  10  Gratt.  138. 

J.  WHERE  PURCHASER  ENTITLED  TO  IM- 
PROVEMENTS.—In  order  to  entitle  a  purchaser  to 
compensation  for  improvements  it  must  be  shown 
either  that  he  was  at  the  time  he  made  the  improve- 
ments a  bona  Ade  occupant  and  holder  of  the  prop- 
erty, or  that  the  improvements  were  made  by  him 
under  such  circumstances  that  it  would  be  a  fraud 
upon  his  rights  to  permit  the  owner  to  take  them 
without  compensation.  To  bring  the  purchaser 
within  the  first  class.  It  must  appear  that  he  not  only 
believed  he  had  a  good  title  to  the  premises  and 
made  the  Improvements  in  good  faith  under  that 
belief,  but  it  must  be  shown  that  he  at  the  time  had 
reasonable  grounds  to  believe  his  title  good.  It  is 
sufficient  to  defeat  his  right  to  compensation  if  the 
title  under  which  he  claimed  appeared  upon  Its 
face  to  be  defective:  in  other  words  he  will  not  be 
entitled  to  compensation  If  he  had  the  means  of 
obtaining  information  of  the  defect  In  his  title. 
Hall  V.  Hall.  30  W.  Va.  779.  5  S.  E.  Rep.  262. 

C  bought  with  notice  of  infirmity  of  title,  put  im- 
provements on  the  land,  and  soid  it  at  increased 
price,  and  his  vendee  (H)  was  evicted  as  to  five-six- 
teenths. HeldC  can  recover  from  his  vendor  only 
five-sixteenths  of  the  price  he  received.  Efflnger  v. 
Hall.  81  Va.  94:  Conrad  v.  Efflnger.  87  Va.  59,  12  S.  E. 
Rep  2. 

K.  CONSIDERATION. 

Antecedent  Debts.— The  existence  of  antecedent 
debts  is  a  valuable  consideration  for  the  convey- 
ance or  assignment  of  property  to  secure  the  pay- 


ment of  the  debts,  and  the  trustee  and  creditors 
are  purchasers  for  a  valuable  consideration.  West- 
ern, etc..  Co.  V.  Pey tona  Cannel  Coal  Co.,  8  W.  Va. 
409. 

Fraudulent  Deed  Oood  to  Extent  It  Secures  Bona  Fide 
Creditors.- Where  a  deed  is  made  to  hinder,  delay 
and  defraud  creditors,  but  which  protects  some 
bona  nde  creditors,  it  is  valid  as  to  them,  they  being 
regarded  as  purchasers  for  value  and  without  no- 
tice under  ch.  1 14,  S  1,  Code  1873.  Evans  v.  Greenhow, 
15  Gratt.  153:  Wltz  v.  Osburn.  83  Va.  227.  2  S.  E.  Rep. 
83. 

VolunUry  Settlements.— Voluntary  settlements 
though  free  from  actual  fraud  are  void  against  a 
subsequent  purchaser  for  valuable  consideration 
without  notice.    Cain  v.Cox,  23  W.  Va.  694. 

Liable  for  Lien  Secured  by  Mortgaffe.— Land  encum- 
bered by  a  mortgage  is  liable,  in  possession  of  a 
purchaser  with  notice,  for  the  sum  intended  to  be 
secured  by  the  mortgage,  but  not  for  other  claims 
of  the  mortgagee  against  the  mortgagor,  especially, 
if  the  purchaser  has  had  no  notice  of  the  claims. 
Davison  v.  Waite,  2  Munf.  627. 

nust  Take  Subject  to  Amount  of  Purchase  Honey 
Paid.— One  buying  from  holder  of  legal  title,  with 
constructive  notice  of  trust  on  the  land  in  favor  of 
one  who  has  partly  paid  the  purchase  money,  must 
take  subject  to  that  trust  Smith  v.  Profitt,  82  Va. 
832.  1  S.  E.  Rep.  67. 

Purchaser  to  Prevail  to  Extent  of  Purchase  Money 
Paid.— Where  there  is  a  secret  lien  on  land  which  is 
sold  to  a  purchaser  with  notice,  who  is  put  in  posses- 
sion and  makes  payments  on  it,  he  should  prevail 
over  the  secret  lienor  to  the  extent  of  the  purchase 
money  paid  by  him.    Cox  v.  Romine,  9  Gratt.  27. 

L.  NOTICE. 

1.  In  GENERAii.— Notice  is  any  knowledge  however 
acquired,  which  is  sufficient  to  put  a  party  on  en- 
quiry: for  the  law  imputes  a  personal  knowledge  of 
a  fact,  of  which  the  exercise  of  common  prudence 
and  ordinary  diligence  would  have  apprised  him. 
If  the  notice  is  of  this  character  only,  it  is  called 
constructive  notice,  but  it  Is  as  binding  on  a  pur- 
chaser, as  if  he  had  actual  personal  notice  of  all  of 
which  a  diligent  enquiry  would  have  informed  him, 
if  he  had  knowledge  of  such  facts  as  would  put  him 
upon  enquiries.  French  v.  Loyal  Land  Company.  5 
Leigh  627:  Wood  v.  Krebbs,  30  GratL  715;  Lamor 
V.  Hale,  79  Va.  147:  Rorer  Iron  Co.  v.  Trout.  83  Va. 
897,  2  S.  E.  Rep.  713:  Cain  v.  Cox,  23  W.  Va.  609. 

a.  Nature  and  Sufflciency.—To  charge  a  bona  fide  pur- 
chaser with  notice,  either  express  or  implied,  the 
notice  must  be  something  more  than  a  vague  state- 
ment that  the-vendor's  title  is  subject  to  an  equity. 
It  must  be  such  information  as  to  bind  the  consci- 
ence of  the  purchaser.  Connell  v.  Connell.  32  W. 
Va.  319.  9  S.  E.  Rep.  252. 

And  a  party  will  not  be  considered  as  having  no- 
tice unless  the  circumstances  are  such  that  the 
courts  can  say.  not  only  that  he  could  have  acquired, 
but  that  he  ought  to  have  acquired  the  notice 
but  for  his  gross  negligence  In  the  conduct  of  the 
transaction  in  question.  McClanachan  v.  Slter.  a 
Gratt  313:  National  Valley  Bank  of  SUunton  v. 
Harman.  76  Va.  608. 

It  is  well  settled  that  what  is  sufficient  to  put  a 
person  of  common  prudence,  ordinary  diligence 
and  business  experience  upon  Inquiry  will 
charge  him  with  the  actual  knowledge  of  the  facts 
of  which  a  diligent  pursuit  of  that  inquiry  would 
have  informed  him.  French  v.  Land  Co..  5  Leigh 
627,  656:  Cain  v.  Con,  23  W.  Va.  594.  609;  Hall  v.  Hall. 
SOW.  Va.  779,  5S.  E.  Rep.  268;  Fouse  v.  GIlfillan,45  w! 
Va.  213.  32  S.  E.  Rep.  178:  Coles  v.  Withers.  S3  Gratt 
186:  Miller  V.  Holland.  84  Va.  662,  5  S.  E.  Rep.  701; 
Pillow  V.  Southwest  Va.  Imp.  Co..  92  Va.  144,  23  S.  E« 
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Rep.  S2:  Robinson  v.  Crensbaw.  84  Va.  848.  5  S.  E.  Rep. 
tS2  Lamar  v.  Hale.  79  Va.  147:  Horsran  v.  Fisher,  8S 
Va.  417:  Lenbart  v.  ZenU.  50  W.  Va.  80.  40  S.  E.  Rep. 
444:  KeneweiT  Co.  v.  ScbiUnsky.  47  W.  Va.  887.  M 
S.  E.  Rep.  771. 

And  tbe  means  of  obtaininflr  knowledge,  with  tbe 
dnty  of  nsing  tbem  are  In  equity  eqaivalent  to  tbe 
knowledge  itself.  Loofv.  Weller.  20  Qratt  M7; 
Camealv.  Lyncb.91  Va.  114,908.  E.  Rep.  990:  Efflnsrer 
T.  Hale.  81  Va.  94;  Lamar  v.  Hale,  79  Va.  147:  Shelton 
T.  Ficklin,  32  Oratt  727:  ^rmentront  v.  Gibbons.  80 
Grait.  flSl:  Wood  ▼.  Krebbs.  80GratL70e;  Wbltlock 
V.  Johnson.  87  Va.  881:  18  S.  E.  Rep.  614:  Clayton  y. 
Henley.  82  Gratt  05;  Davis  v.  Tebbs,  81  Va.  00. 

b.  Constructive  Notice. 

Nature  of  Constructive  Notice.— Constructive  notice 
is  in  its  nature  no  more  than  evidence  of  notice. 
Tbe  presumption  of  which  is  so  violent  that  tbe 
court  will  not  even  allow  of  its  beinsr  controverted. 
Fouse  V.  Gilflllan.  46  W.  Va.  818,  82  S.  E.  Rep.  186. 

And  an  Illustration  of  this  doctrine  of  construc- 
tive notice  is.  when  the  party  has  possession  or 
knowledge  of  a  deed,  under  which  he  claims  his 
title  and  it  recited  another  deed  which  shows  a 
title  in  some  other  person,  then  the  court  will  pre- 
sume him  to  have  notice  of  the  contente  of  the  lat- 
ter deed,  and  will  not  permit  him  to  introduce 
evidence  to  disprove  it  Fouse  v.  Gilflllan,  45  W.  Va. 
S18,82S.  E.  Rep.  186. 

1.  BT  P088B88ION. 

(a)  in  Qeneral.— Possession  of  land  is  evidence 
that  tbe  possessor  has  tbe  rlsrht  to  the  possession 
that  he  enjoys.  Generally,  a  person  purchasing- 
a  tract  of  land,  is  presumed  to  know  who  has 
possession  of  it,  and  to  ascertain  the  character  of 
the  rifirht  by  virtue  of  which  he  holds  the  posses- 
sion ;  or.  if  the  purchaser  fails  to  do  so.  he  is 
charfired  with  notice  of  the  character  of  the  risrht, 
so  far  as  this  may  be  necessary  to  sustain  the  pos- 
session. But  the  possession  by  a  strang-er  to  the 
title  sold  or  conveyed,  having  no  right  of  pos- 
session whatever,  is  not  notice,  and  does  not 
•put  a  purchaser  on  inquiry.  Western  M.  etc.. 
Co.  V.  Peytona  C.  C.  Co..  8  W.  Va.  409 ;  Camden 
V.  Harris.  15  W.  Va.  504 :  Chapman  v.  Chapman, 
91  Va.  397.  21  S.  £.  Rep.  818 :  Graff  v.  Castleman. 
6  Rand.  195 ;  Wood  v.  Krebbs,  3  Gratt.  708 :  Rorcr 
Iron  Co.  V.  Trout.  83  Va.  419,  2  S.  E.  Rep.  718 : 
Weekly  v.  Hardesty.  48  W.  Va.  89.  85  Rep.  S.  E.  880: 
Ellison  V.  Torpin.  44  W.  Va.  414.  80  S.  E.  Rep.  188  ; 
'Campbell  v.  Fetterman.  20  W.  Va.  898. 

(b)  Possession  Need  Not  Be  Continuous.— But  ac- 
tual possession  need  not  be  continuous  and  un- 
broken. The  vital  question  Is.  was  he  in  possession 
under  a  claim  of  right  at  the  time  the  lands  were 
conveyed.  Chapman  v.  Chapman,  91  Va.  897,  21  S.  E. 
Rep.  818. 

Possession  Not  Notice  to  Creditors  of  Orsntor.— Ac- 
tual poHsession  of  land  Is  notice  to  purchasers  of  the 
occupant's  right  to  the  land,  though  his  title  paper 
is  not  recorded,  whether  tbe  subsequent  purchaser 
actually  knows  of  such  occupant's  right  or  not:  but 
such  possession  is  not  notice  to  creditors  of  the 
grantor  of  such  occupant  of  the  rights  of  tbe  occu- 
pant, whether  the  creditors  have  actual  notice  of 
his  rights  or  not.  Weekly  v.  Hardesty,  48  W.  Va.  89, 
86  S.  E  Rep.  880. 

Information  as  to  Claim  of  Tensnt  In  Possession  Hay 
Be  Relied  on. —When  a  purchaser  has  been  put  upon 
inquiry  by  the  possession  of  a  tenant,  and  upon 
making  such  inquiry  receives  Information  as  to  the 
tenant's  claim,  he  may  rely  on  such  information, 
in  the  absence  of  anything  to  give  notice  of  its  fal- 
sity. Ellison  V.  Torpin.  44  W.  Va.  414,  80  S.  E.  Rep. 
186. 


J.  BT  iMSTBimnCTB  RJELATIHG  TOTlTLB. 

Recortfattoa  of  Deed.- Where  a  deed  Is  recorded  it 
consUtutes  notice  to  aU  subsequent  purchasersof  the 
land,  of  the  Interest  of  the  grantees  therein,  and 
those  claiming  nnder  them.  Clayton  v.  Henley  JS 
GratL  06. 

And  where  a  subsequent  purchaser  has  actual  no- 
tice that  the  property  In  question  was  incumbered 
or  affected,  he  U  charged  constmcUvely  with  notice 
of  all  the  facts  and  instruments  to  the  knowledge 
of  which  he  would  have  been  led  by  an  Inquiry  into 
the  incumbrance  or  other  circumstance  affecUng 
the  property  of  which  he  had  notice.  FideUty  Ins., 
etc,  Co.  V.  Shenandoah  VaL  R.  Oa.  83  W.  Va.  844.  9 
S.  E.  Rep.  180:  Coles  V.  Withers.  83  Gratt.  186:  Len- 
bart V.  Zentz,  60  W.  Va.  80. 40  S.  E.  Rep.  444. 

A  strong  case  on  the  question  of  constructive  no- 
UceUArmentroutv.  Gibbons,  SO  Gratt  032.  There 
a  deed  reserving*  a  vendor's  Hen  was  duly  recorded. 
and  afterwards  tbe  record  of  the  deed  was  de- 
stroyed. It  was  held  that  the  constructive  noUce  af- 
forded by  the  recordaUon  of  the  deed  was  equivalent 
to  actual  noUce  of  the  exUtence  of  the  lien,  not- 
withsundlng  the  destruction  of  the  records.  Effln- 
ger  V.  Hall,  81  Va.  106. 

Recollection  of  a  Deed  but  Unable  to  Flml  it— 
Where  a  beneficiary  In  a  deed  of  trust  not  on  rec- 
ord remembers  that  there  was  such  deed,  but  can- 
not  find  it,  it  is  Insufficient  as  construcUve  noUce  to 
one  put  on  Inquiry  as  to  such  deed.  Roanoke  Brick 
&  Lime  Co.  v.  Simmons.  8  Va.  Dec.  70. 

Subsequent  Recorded  Deed  Inferior  to  Prior  Uor». 
corded  Deed.-Where  a  deed  for  land  is  made  to  A 
which  Is  not  recorded.  If  B  have  knowledge  of  the 
deed  and  especIaUy  further  knowledge  that  the 
land  was  claimed  by,  and  had  been  In  possession  of 
A  for  a  long  time  prior  to  a  deed  to  B  from  tbe 
firrantor  of  A,  a  deed  by  the  grantor  of  A  to  B  for 
the  same  land,  although  recorded,  vests  no  title  to 
the  land  In  B.    Cosirray  v.  Core,  2  W.  Va.  868. 

Vendee  Takes  All  by  Deed  Unincumbered. If  witk. 
out  Notice.— Where  the  deed  conveys,  without  reser- 
vation, tbe  ffrantee  Ukes  all  conveyed  by  the  deed 
unincumbered,  unless  in  some  way  notice  is 
broufirht  home  to  him  that  tbe  land  is  sold  subject 
to  the  incumbrances  of  some  easement  or  privilege 
In  another  person,  or  in  the  public-  Deacons  v. 
Doyle.  76  Va.  258. 

Plat  Piled  and  Mentioned  in  Subsequent  Deed.— 
With  report  of  sale  was  filed  a  plat  of  the  land 
sold.  Deed  for  the  same,  to  Intermediate  pur- 
chasers, mentioned  that  put  Deed  to  defendant 
referred  to  those  deeds.  Defendant's  asent  to 
examine  the  title,  by  the  deeds,  was  referred  to  the 
plat  and  the  report  of  sale,  and  Inspection  thereof 
must  have  iiven  blm  notice  of  the  plaintiff's  rtglits 
therein.  Held,  the*  defendant  Is  affected  with  con- 
structive notice  of  tbe  outstanding  title  of  the 
plaintiff.  Wbltlock  v.  Johnson.  87  Va.  888.  18  S.  E 
Rep.  614. 

Effect  of  Acquiescence.— Where  those  to  be  affected 
by  the  improper  delivery  and  recordation  of  a  deed 
were  fully  acquainted  with  the  facts,  and  acqui- 
esced therein  for  an  unreasonable  time,  and  untU 
the  rights  of  third  parties  have  Intervened,  they 
will  not  be  permitted  to  avoid  such  deed.  Connell 
V.  Connell.  88  W.  Va.  819,  9  S.  E.  Rep.  888l 

8.  BY  Suit  Pending.— iVrnfm^*  lUe  purchasers 
are  charged  with  notice  of  all  the  facts  of  which 
the  record  of  the  suit  would  inform  them  at  the 
date  of  their  purchase.  But  this  is  only  for  the 
purposes  of  that  suit,  and  for  the  benefit  of  its 
parties,  not  for  other  separate  suite  or  parties. 
Stout  V.  Ufg.  Co..  41  W.  Va.  889,  88  S.  E.  Rep,  S7l. 

And  vendenU  lite  purchasers,  after  recordation 
of  a  notice  of  lie  pendens,  where  that  is  required. 


836 


Note  on  Ybndor  and  Purchasbr. 


6  RAND. 


tbonffh  not  formal  parties,  are  bound  by  the  adjudi- 
cation touching  the  property  purchased  by  tbem, 
luTolTed  in  the  suit,  as  if  formal  parties.  Stout  v. 
Mfg.  CJo..  41  W.  Va.  88»,  28  S.  6.  Rep.  671. 

4.  By  DBCfLARATIONS  AND  SlLBMCS  OF  OTHSBS. 

Infomation  from  Attorney.— Where  a  bill  was  filed 
to  set  aside  a  deed  of  trust  and  a  sale  In  pursuance 
thereof,  the  defendants  claimed  to  be  purchasers 
without  notice,  but  it  was  shown  by  evidence  that 
one  of  the  defendants  was  told  by  his  attorney  that 
the  title  was  bad.  and  the  other  drew  a  paper  set- 
tling the  property  on  the  srran tor's  wife  and  was 
told  by  the  trustee  that  the  land  was  owned  by  the 
children.  So  it  was  held,  that  the  defendante  took 
the  property  subject  to  the  adverse  eqaities,  hay- 
ing had  sufficient  notice  of  them.  DxiKger  v.  Duf- 
fer, 84  Va.  180,  4  S.  £.  Rep.  171. 

PurclMwer  Bomid  by  Declaration  of  Orantor.—  A 
purchaser  from-  the  grantor,  as  well  as  all  subse- 
<]uent  vendees,  where  the  trust  deed  is  duly  re- 
corded, has  no  greater  rights  against  the  creditor 
than  the  grantor  himself  had,  and  the  title  and 
possession  of  the  one  are  no  greater  than  the  other. 
"The  purchaser  from  the  grantor  is  bound  by  the 
acts  and  declarations  of  the  grantor  in  respect  to 
the  trust  while  he  retains  the  equity  of  redemption 
or  any  part  of  it    Camden  v.  Alkire,  24  W.  Va.  676. 

Silence  of  dalmant  at  Sale  by  an  Adverse  Claimant 
—If  the  owner  of  real  estate,  whether  he  has  the 
'  legal  title  in  him  or  not  permit  it  to  be  sold,  in  his 
presence,  by  one  who  claims  he  has  full  power  and 
authority  to  dispose  of  the  same,  it  thereby  becomes 
his  duty  to  assert  his  claim  then,  and  if  he  does 
not  but  stands  by  and  permits  an  innocent  pur- 
chaser to  buy  the  land,  he  is  estopped  thereafter 
from  claiming  the  land  of  an  innocent  purchaser 
on  the  ground  that  the  person  of  whom  he  pur- 
chased had  no  authority  to  sell  such  land.  Stone 
T.  Tyree,  80  W.  Va.  687.  6  S.  E.  Rep.  878. 

Declaration  by  Agent  of  Adverse  Claimant  That 
Arrangements  Are  ilade  to  Satisfy  Claim— Silence  of 
Vendor— Where  land  is  sold  at  puplic  auction,  and 
a  third  person  makes  a  declaration  in  the  hearing 
of  the  vendor  and  the  bidders,  that  he  is  agent  for 
persons  having  a  claim  to  part  of  the  land,  but  that 
an  agreement  has  been  made  between  him  and  the 
vendor,  by  which  the  purchaser  shall  not  be  injured 
l)y  the  conflicting  claims,  and  the  vendor  remains 
silent,  he  shall  be  bound  by  such  declaration. 
Allen  V.  Winston,  l  Rand.  66. 

e.  Notice  to  Truttee.— Where  property  is  conveyed 
to  two  or  more  trustees  jointly  to  secure  debts,  the 
estate  which  they  take  is  joint  and  inseverable, 
their  title  joint  and  indivisible.  Hence,  notice  to 
one  of  the  trustees  is  notice  to  all.  There  can  be 
no  such  thing  as  a  purchase  partly  bona  fide.  And 
notice  to  a  trustee  is  also  notice  to  his  cestui  qui 
trust.  Chapman  v.  Chapman,  91  Va.  398,  21  S.  £. 
Bep.  818;  Wickham  v.  Lewis,  18  Gratt  480;  French 
v.  Loyal  Co.,  6  Leigh  627;  Beverley  v.  Brooke,  2 
Leigh  446;  Fidelity,  etc.,  Co.  v.  Shenandoah  Valley 
R.  Co..  82  W.  Va.  244.  9  S.  E.  Rep.  180:  Mfg.  Co.  v. 
Coal  Co.,  8  W.  Va.  409. 

d.  Notice  before  Payment  Eouivalent  to  Notice  be- 
fore Contract.— Notice  before  actual  payment  of  all 
the  money,  although  It  be  secured,  and  the  convey- 
ance actually  executed,  or  before  the  execution  of 
the  conveyance,  notwithstanding  that  the  money 
be  paid,  is  equivalent  to  notice  before  the  contract 
and  is  sufficient  to  charge  lands  in  the  hands  of  a 
purchaser  with  all  the  claims  legal  and  equitable 
which  third  parties  may  have  upon  it  Webb  v. 
Bailey,  41  W.  Va.  468,  28  S.  E.  Rep.  646;  Blair  v.  Owles, 
1  Munf.  88. 

But  the  rule  that  a  purchaser  is  bound  by  notice 
at  any  time  before  he  receives  a  conveyance,  does 


not  apply  to  a  lien  claimed  under  a  written  con- 
tract so  vague  and  indefinite  as  not  to  designate 
with  any  certainty  the  particular  land  in  question. 
Lewis  V.  Madisons,  1  Munf.  808. 
M.  PLEADING  AND  PRACTICE. 

1.  PABTIB8.— When  a  party  purchases  land  with 
notice  of  an  equity  in  a  third  party,  in  a  suit  by 
such  third  party  to  enforce  his  equity  brought 
after  such  purchase,  such  purchaser  is  a  necessary 
party,  if  relief  by  way  of  sale  of  the  laud  Is  given, 
unless  It  appear  either  that  he  had  notice  of  the 
suit  pending  at  the  time  of  his  purchase,  or  that 
notice  of  his  lis  pendens  had  been  recorded  under 
$  18,  c.  189,  Code  1887,  before  such  purchase.  Barrett 
V.  McAllister.  88  W.  Va.  788.  U  S.  E.  Rep.  22a 

One  Joining  Deed  to  Reilnquisli  CoUateral  Need  Not 
Be  Party.— In  a  suit  in  equity  by  the  claimant  of  an 
encumbrance  against  a  vendee,  having  notice,  a 
person  who  joined  the  vendor  in  the  deed,  for  the 
purpose  of  relinquishing  a  collateral  claim  need 
not  be  a  party.    Blair  v.  Owles,  1  Munf.  8a 

A  Pendente  Lite  Purchaser  Need  Not  Be  Party.— 
A  purchaser  of  the  land  from  another  pendente 
/«<•,  need  not  be  brought  In  as  a  party  to  the  suit 
The  law  imputes  notice  to  such  purchaser,  for  pul>- 
llcpoUcy  requires  that  this  real  property,  specifi- 
cally sued  for,  shall  abide  the  result  of  the  suit; 
and  such  purchaser  is  as  conclusively  bound  by 
the  decree  as  if  he  had  been  a  party  from  the 
beginning.  Wllfong  v.  Johnson.  41  W.  Va.  288, 28  S. 
E.  Bep.  780. 

2.  Plba  and  AirewEB. 

Necessary  Avormento.— This  defense  may  be  made 
by  plea  or  by  answer.  But  answer,  as  well  as  plea 
must  aver  all  the  essentials  of  the  defense,  viMi 
(1)  That  they  are  purchasers  for  valuable  consid- 
eration actually  paid;  (2)  that  they  have  received, 
or  are  best  entitled  to  receive,  conveyance;  (8)  that 
their  grantor  was  in  possession  of  the  property  at 
the  time;  and  (4)  that  these  facts  happened  before 
notice  of  the  adverse  claim.  But  this  defense  can- 
not be  made  unless  It  U  set  up  by  answer  or  plea. 
Rorer  Iron  Co.  v.  Trout  88  Va.  897,  2  S.  E.  Rep.  718; 
Lamar  v.  Hale,  79  Va.  147:  Doswell  v.  Buchanan, 
8  Leigh  881;  Mutual  Assur.  Soc.  v.  Stone,  8  Leigh  218; 
Hoover  v.  Donally,  3  Hen.  &  M.  816;  Bowlby  v.  De- 
Witt  47  W.  Va.  828,  84  S.  E.  Rep.  919. 

And  burden  of  establishing  first  three  essentials 
rests  on  alienees;  and  to  affect  them  with  notice 
of  his  adverse  claims,  rests  on  claimant  Lamar 
v.  Hale.  79  Va.  147.  ^  ^  ^^      ^  , 

Answer  Must  Deny  Notice  Though  Not  Charged  In 
Bia-In  Dowman  v.  Rust  6  Rand.  660.  Carb,  J.,  said; 
"A  purchaser  who  claims  to  be  a  purchaser  for 
value  without  notice,  must  expressly  deny  notice 
Inhlsanswer,  though  it  is  not  charged  in  the  bill. 
This  is  settled  law."  And  in  Tompkins  v.  Mitchell, 
2  Rand.  480,  this  court  laid  down  the  same  rule  In 
nearly  the  same  language.  Rorer  Iron  Co.  v.  Trout. 
83  Va.  897,  2  S.  E.  Rep.  718. 

3.  APPBAii.— One  not  a  formal  party  cannot  appeal 
though  affected  as  a  pendente  lite  purchaser. 
Stout  V.  Mfg.  Co.,  41  W.  Va.  839,  28  S.  E.  Rep.  571. 

N.  EVIDENCE. 

aerk*s  Certificate  as.— Where  the  clerk  gives  a 
certificate  that  taere  Is  no  Hen  on  land,  while  In 
fact  there  Is,  and  which  Hen  Is  a  matter  of  record, 
the  clerks  certificate  will  not  be  taken  as  conclu- 
sive, and  the  purchasers  will  be  charged  with  con- 
structive notice.    Wood  v.  Krebbs.  80  Gratt  708. 

Purchasing  Agent  as  Witness.— A  purchasing  agent 
is  a  competent  witness  to  prove  that  his  principal 
had  notice  of  an  Incumbrance,  notwithstanding' 
such  agent  joined  In  a  deed  conveying  the  property 
to  the  principal  free  from  the  claim  of  any  person 
whatsoever,  for  the  vendor  himself  may  be  pur- 
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cbaslDff  for  the  vendee  by  his  appointment,  and 
the  vendee,  by  constitatinfir  him  airent  makes  him 
a  competent  witness  to  prove  the  notice.  Blair  v. 
Owles.  1  Munf.  88. 

Burden  of  Proof. -The  burden  of  proving  notice  to 
apurchaserfor  value  ison  him  who  alleg^es  it.  It 
will  not  be  implied  from  the  confidential  relation 
existing  between  the  srrantor  and  the  srrantee. 
Snyder  v.  Grandstaff,  96  Va.  473.  81  S.  E.  Rep.  €47; 
Rorer  Iron  Co.  v.  Trout.  83  Va.  415.  2  S.  E.  Rep.  713: 
Lamar  v.  Hale,  79  Va.  147;  Carter  v.  Allan.  21  Gratt. 
841. 

The  fact  of  notice  may  be  inferred  from  circum- 
stances,  as  well  as  proved  by  direct  evidence;  and 
where  the  facts  and  circumstances  are  such  as  to 
raise  a  presumption  of  notice,  the  bnrden  of  proof 
is  shifted,  and  it  devolves  upon  the  defendant  pur- 
chaser to  prove  want  of  notice.  Newman  v.  Chap- 
man. 2  Rand.  93:  French  V.  Loyal  Co..  6  Le^fh  635: 
Farley  v.  Bateman,  40  W.  Va.  540.  22  S.  E.  Rep.  72. 
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Executors- Power  Given  to  Sell  Land-Rlffht  of  Ad- 
ministrator-C.  T.  A.»- Where  Executors  are  di- 
rected by  Will  to  sell  lands,  and  they  renounce 
the  Executorship,  an  Administrator,  with  the  Will 
annexed,  may  sell,  under  the  authority  tflven  by 
our  Statute,  although  the  Will  directs  the  Execu- 
tors to  sell,  "provided  the  said  land  will  sell  for  as 
much  as.  in  their  judfirment.  will  be  equal  to  its 
value:"  For,  the  power  of  the  Executors  is  rather 
restricted  than  enlargred  by  the  proviso.  It  does 
not  vest  any  peculiar  personal  confidence  in  them. 
The  Executors  are  made  Trustees,  and  within  the 
limit  imposed  on  the  exerci.se  of  the  power,  the 
trust  is  Imperative,  and  the  Executors  having-  re- 
nounced, the  case  falls  within  the  letter  and 
spirit  of  the  Statute. 

Executed  Contract- Rescission— Ignorance  of  Law.t— 
The  rescission  of  an  executed  contract,  will  not  be 
allowed  merely  on  the  ground  of  an  Ignorance  of 
Law,  where  there  is  neither  fraud,  concealment, 
nor  mistake  In  Fact. 

Decrees- Infant  Defendant- Bffect.^-Although  It  is  a 
general  rule,  that  an  infant  Defendant  is  not 
bound  by  a  Decree,  if,  when  he  arrives  of  age.  he 
can  show  error  in  it.  yet,  it  seems  that,  where  a 
Decree  is  obviously  for  his  benefit,  his  rights  may 
be  absolutely  bound  by  it. 

This  was  an  appeal  from  the  Chancery 
Court  of  Williamsburi!:.  dissolving  an  In- 
junction obtained  by  the  Plaintiff,  Samuel 
Brown,  against  Stark  Armistead,  Admin- 
istrator   with    the    Will   annexed  of  David 


^Executors— Power  Olven  to  Sell  Land- Rlsfhts  of 
Administrators -C.  T.  A.- On  this  subject  the  princi- 
pal case  is  cited  in  Mosby  v.  Mosby. »  Gratt  599: 
Davis  V.  Christian.  15  Gratt  88.  In  this  last  case  it 
was  held  that  a  power  given  to  executors  will  sur- 
vive, though  a  discretion  Is  given  to  them  In  regard 
to  the  exercise  of  the  power. 

See  further,  monographic  note  on  "Executors and 
Administrators"  appended  to  Rosser  v.  Deprlest  5 
Gratt  6. 

t Executed  Contract— Rescission -Ignorance  of  Law.— 
A  mistake  in  law.  when  there  is  no  fraud,  conceal- 
ment nor  mistake  in  fact,  constitutes  no  ground  for 
re.scindinga  contract  Ferry  v.  Clarke.  77  Va.  409, 
citing  the  principal  case  to  sustain  the  point  To 
the  same  effect  the  principal  case  Is  cited  in 
Shriver  v  Garrison.  30  W.  Va  478.  4  S.  E.  Rep.  872. 

See  generally,  monographic  note  on  "Contracts" 
appended  to  Enders  v.  The  Board  of  Public  Works. 
1  Gratt.  364. 

^Decrees  Infant  a  Party -Effect— In  Harm  an  v. 
Davis, 80 Gratt  468.  it  Is  said:  "Although  the  infants. 
were  Incapable  of  consenting  to  the  decree,  it  Is 
binding  upon  them.  If  for  their  benefit— as  binding 
as  it  would  have  been  if  no  con.sent  had  been  given. 
An  infant  plaintiff  is  as  much  bound  by  a  decree  as 
an  adult,  lirotrnv.  Artmtttfnd,6  Rand.  f>»4."  To  the 
point  that  infant  plaintiffs  are  as  much  bound  and 
as  little  privileged  as  one  of  full  age.  the  principal 
case  is  cited  in  Goddln  v.  Vaughn.  14  Gratt   123. 

See  further,  monographic  note  on  "Infants"  ap- 
pended toCaperton  v.  Gregory.  II  Gratt  60.=S:  mono- 
graphic notf  on  "Decrees  '  appended  to  Evans  v.  I 
Spurgiu,  11  Gratt  615.  I 


Wright,  deceased,  and  others,  and  dismiss- 
ing  his  Bill.  The  case  is  fully  stated  in 
the  following  opinion  of  the  Court. 

Leigh,  for  the  Appellant. 

Johnson,  for  the  Appellee. 

December  17.  JUDGE  CARR  deliTered 
his  opinion.* 

In  1813,  David  Wright  made  his  Will,  in 
which  we  find  the  following  clause:  '*Mj 
will  and  desire  is  that  my  Executors  here- 
after appointed  sell  at  public  sale  all  my 
land,  provided  the  said  land  will  sell  for 
as  much,  in  their  judgment,  as  will  be 
equal  to  its  value  and  the  money  arising 
from  such  sale  be  placed  in  the  haodi 
595  of  my  friend  *Stark  Armstead  one  of 
my  Executors  hereafter  appointed, 
who  I  vest  with  power  to  apply  the  said 
money  to  any  use  or  uses  he  in  his  discre- 
tion may. deem  best  for  the  benefit  of  mj 
wife  and  all  my  children."  The  Testator 
then  adds,  ^'In  case  the  land  should  not  be 
sold  on  account  of  its  not  selling  for  its 
value  in  the  judgment"  of  those  in  whom  he 
had  vested  the  power  to  sell,  lends  a  partico- 
lar  part  of  it  to  his  wife  for  life.  He  ap- 
pointed three  Executors,  of  whom  Stark 
Armstead  was  one.  The  Executors  all  re- 
fused to  take  upon  themselv«*s  the  execntion 
of  the  Will.  The  wife  relinquished  all  ben- 
efit under  it,  and  qualified  as  Administra- 
trix, with  the  Will  annexed.  She  died 
between  three  and  four  years  after  her 
qualification;  and  on  the  9th  of  February. 
1818,  the  same  Stark  Armstead,  who  bad 
been  appointed  Executor,  qualified  as  Ad- 
ministrator de  bonis  non,  with  the  Will  an- 
nexed, and  three  days  afterwards,  sold  the 
land  to  Samuel  Brown.  The  Deed,  bearing 
date  the  12th  of  February,  1818,  contains  a 
full  recital  of  all  the  facts  on  which  tbe 
authority  of  the  Administrator  to  sell  tbe 
lanH  depended.  The  land  was  sold  for 
$6,560,  payable  in  three  annual  instal- 
ments, to  be  secured  by  bonds,  with  per- 
sonal security,  and  also  a  Deed  of  Trust  on 
the  land.  The  contract  was  carried  into 
complete  execution  by  the  vendee*a  accept- 
ing tbe  Deed,  taking  possession  of  tbe 
land,  and  sealing  and  delivering  the  Deed 
of  Trust  and  Bonds.  In  1823,  five  years 
after  the  Execution  of  the  contract,  tbe 
vendee  paid  $1,658  of  the  purchase  money, 
and  in  April  1824,  he  filed  his  Bill,  stating 
that  Armstead  had  no  power  under  tbe  Will 
to  sell  the  land ;  that  his  title  is  therefore 
defective,  and  that  he  has  a  right  to  a  De- 
cree, either  perfecting  it,  or  if  that  cannot 
be  done,  rescinding  the  contract,  and  giv- 
ing him  back  his  money,  with  interept, 
which  he  nrays  may  be  made  a  lien  on  tbe 
land.  He  makes  Armstead,  the  Trustee, 
and  the  four  children  of  Wright,  Defend- 
ants. Two  of  the  children  are  adults,  two 
infants.  Armstead  and  one  of  the  adnlts 
are  non-residents,  and  have  been 
5%  properly  proceeded  *against.  The 
Trustee,  the  other  adult,  and  the  in- 
fants (by  their  Guardian,)  have  answered. 
The  children  insist  earnestly  on  the  con- 
tract; that  under  the  Will,  the  Law,  and 
the  decisions  of  this  Court,  the  Adminis- 
trator had  full  power  to  sell;  that  the  sale 
was  fair,  all  the  facts   being    disclosed   to 
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the  vendee;  that  it  was  a  very  jfood  sale 
for  them,  and  that  the  Bill  has  grown  out 
of  the  subsequent  depreciation  in  the  price 
of  lands.  The  adult  Defendant  offers  to 
give  any  security  for  the  title  that  can  be 
required.  The  Chancellor  dismissed  the 
Bill.  We  will  enquire  in  the  first  place, 
could  the  Administrator  execute  the  power 
of  sale  given  by  the  Will  to  the  Executors? 
In  the  1st  vol.  R.  C.  388.  §  52,  it  is  said, 
'^The  sale  and  conveyance  of  lands  devised 
to  be  sold,  shall  be  made  by  the  Executors, 
or  such  of  them  as  shall  undertake  the  ex- 
ecution of  the  Will,  if  no  other  person  i>e 
thereby  appointed  for  that  purpose,  or  if 
the  person  so  appointed  shall  refuse  to 
perform  the  trust,  or  die  before  he  shall 
have  completed  it,**  (thus  stood  the  Law, 
as  passed  in  1785,  12th  Stat,  at  Large,  150; 
in  1974,  was  added  the  rest  of  the  clause, 
as  it  now  stands  in  the  Revisal  of  1819. 
viz:)  *'but  if  none  of  the  Executors  named 
in  such  Will  shall  qualify,  or,  after  they 
have  qualified,  shall  die  before  thn  sale 
and  conveyance  of  such  lands,  then,  in 
those  cases,  the  sale  and  conveyance  thereof 
shall  be  made  by  such  person  ot  persons  to 
whom  administration  of  the  Testator's  es- 
tate, with  the  Will  annexed,  shall  be 
granted.'*  This  Law  as  passed  in  1785, 
was  taken  from  21st  H.  8»  c.  4.  It  was 
admitted  in  the  argument,  that  if  the  Tes- 
tator had  dire<ited  a  positive  and  uncondi- 
tional sale  of  the  land  by  his  Executors, 
the  case  would  have  come  directly  within 
the  Law:  but  they  are  directed  to  sell 
**provided  the  land  w»ll  sell  for  as  much 
in  their  judgment  as  will  be  equal  to  its 
value;**  and  this,  it  is  insisted,  renders  it 
a  special  confidence  reposed  in  the  indi- 
viduals appointed  Executors,  which  is  per- 
sonal   to   them ;  and  can  only  be  exercised 

by  them,  and  not  even  by  a  part  of 
597      them,  hut  by  the  whole  *OTily.     This 

point  was  argued  with  great  strength, 
but  the  researches  of  the  Counsel  had  en- 
abled him  to  produce  no  cases  in  support 
ol  it;  nor  have  I  found  any.  Without  pre- 
tending to  enter  deeply  into  the  doctrine 
of  powers,  I  may  observe  that  at  Common 
Law  they  were  of  two  kinds,  a  naked 
power,  and  a  power  coupled  with  an  inter- 
est. Thus,  if  A.  devise  his  land  to  his 
Executors,  B.,  and  C.  and  D.,  with  direc- 
tions to  them  to  sell  it.  and  hold  the  money 
for  the  benefit  of  E.,  this  is  a  power  coupled 
with  an  interest,  because  the  land  being 
devised  to  the  Executors,  the  legal  estate 
passes  to  them.  But  if  A.  direct  in  his 
Will,  that  his  Executors  B.,  C.  and  D.,  sell 
his  land,  and  hold  the  money  for  the  ben- 
efit of  E.,  this  is  a  naked  power,  because 
no  estate  or  interest  passes  to  the  Execu- 
tors. In  their  construction  ot  these  powers, 
the  Courts  of  Common  Law  have  said,  that 
the  first  shall  be  taken  liberally,  the  last 
strictly;  that  a  naked  power  give  to  Ex- 
ecutors to  sell  land,  can  only  be  exercised 
by  all  the  Executors;  that,  therefore,  if 
one  refuse  to  qualify,  or  to  join  in  the 
sale,  or  die  before  a  sale,  no  sale  can  take 
place.  But  if  lands  be  devised  to  Executors 
to  be  sold,  the  power  will  survive,  and  such 
Executors  as  qualify,  or  remain  alive, 
may  execute  the  power.  This  was  sacrific- 
ing reason  and  justice  to  narrow   views  of 


strict  technical  form,  for  nobody  could 
fail  to  see,  that  in  each  case  the  intention 
of  the  Testator  was  to  turn  the  land  into 
money,  and  give  that  to  E.,  and  that  in 
each,  equally,  the  Executors  were  merely  in- 
struments for  effectuating  such  intention. 
On  this  ground.  Courts  of  Equity,  at  an 
early  day,  took  up  the  subject,  and  decided 
that  such  naked  powers,  though  extinct  at 
Law,  should  be  enforced  in  Equity, 
**rightly  deeming,  (says  Hargrave,  in  his 
Note  on  Coke  Littleton,  113,  a,;  the  pur- 
pose, for  which  the  Testator  directs  the 
money  arising  from  the  sale  to  be  applied, 
to  be  the  substantial  part  of  the  devise, 
and  the  persons  named  to  execute  the  power 
of  selling,  to  be  mere  Trustees,  which 
brings  the  case  within  the  general  rule  of 
equity;    that      a    trust    shall    never 

598  *fail    of    execution    for    want    of    a 
Trustee,  and  that  if  one  is  wanting, 

the  Court  shall  execute  the  office.**  I  ap- 
prehend, that  the  Stat.  21st  H.  8,  c.  4,  was 
intended  to  save  parties  from  the  delay  and 
expense  of  resorting  to  Courts  of  Equity 
in  such  cases,  by  supplying  a  Trustee,  and 
such  also  was  the  meaning  of  our  Act;  and 
as  I  think,  such  should  be  the  spirit  in 
which  it  is  executed.  When  the  question 
is,  whether  Equity  will  assist  the  execution 
of  a  power,  by  supplying  a  Trustee,  or 
otherwise,  the  important  enquiry  does  not 
seem  to  be,  whether  the  exercise  of  the 
power  involves  a  personal  confidence,  (for 
most  powers  do  that  in  a  greater  or  less 
degree,)  but  wl: ether  it  be  a  pure  and  sim- 
ple power,  or  a  power  blended  with  a  trust. 
In  the  first  case,  Ekiuitv  never  interposes; 
in  the  last,  alwavd.  In  Toilet  v.  Toilet, 
2  P.  Wms.  490,  the  Master  of  the  Rolls 
says,  **This  Court  will  not  help  the  non- 
execution  of  a  power,  since  it  is  against 
the  nature  of  a  power,  which  is  left  to  the 
free  will  and  election  of  the  party  whether 
to  execute  or  not,  for  which  reason  Equity 
will  not  say  he  shall  execute  it,  or  do  that 
for  him  which  he  does  not  think  fit  to  do 
for  himself.**  Lord  C.  J.  Wilmot  says, 
(Wilm.  23,  cited  Sugd.  on  Powers,  393,) 
**Power8  are  never  imperative:  they  leave 
the  act  to  be  done  at  the  will  of  the  party 
to  whon  they  are  given.  Trusts  are  al- 
ways imperative,  and  are  obligatory  on 
the  conscience  of  the  party  intrusted.'* 
**But  sometimes,*'  (says  Sugden,  in  his 
Treatise  on  Powers,  393,)  '* trusts  and 
powers  are  blended ;  a  man  may  be  invested 
with  a  trust  to  be  effected  by  the  execution 
of  a  power  given  to  him,  which  is  in  that 
case  imperative;  and  if  he  refuse  to  ex- 
ecute it,  or  die  without  having  executed  it. 
Equity,  on  the  general  rule  that  the  trust 
is  the  land,  will  carry  the  trust  into  execu- 
tion. This  is  the  case  where  a  power  is 
given  by  a  Will  to  Trustees  to  sell  an  es- 
tate, and  apply  the  money  upon  trusts. 
The  power  is  in  the  nature  of  a  trust."  In 
Harding  v.  Glyn,  1  Atk.  469,  Harding  de- 
vised certain  articles  to  his  wife,  **but  did 
desire  her    at  or  before  her  death,  to 

599  give  the  same  unto  and  amongst  '^such 
of    his    own   relations,   as  she  should 

think  most  deserving  and  approve  of.** 
Here  we  see  a  personal  confidence  of  a  very 
particular  kiud  reposed  in  the  wife.  She 
was  to  select  of  his  own    relations    as    she 


6  RAND. 


Virginia  Rbports,  Anmotatbd. 


600-6O2 


thought  most  worthy.  Yet  the  Master  of 
the  Rolls  held  this  to  be  a  trast  for  the  re- 
lations, in  default  of  appointment.  He 
said  that  it  operated  as  a  trust  in  the  wife, 
by  way  of  power  of  naming  and  apportion- 
ing, and  her  non-performance  of  the  power 
should  not  make  the  devise  void,  but  the 
power  would  devolve  on  the  Court.  And 
this  decision  is  cited  by  Lord  Eldon,  as 
sound  Law,  in  Brown  v.  Higgs,  8  Ves.  574. 
In  Franklin  v.  Osgood,  14  Johns.  Rep.  5S4, 
it  is  said  by  Judge,  with  whom  a  large  ma- 
jority of  the  Court  agreed,  '*  where  a  power 
is  coupled  with  a  trust  to  be  executed  for 
the  benefit  of  others,  although  the  power 
be  given  in  the  plural  number,  and  a  sin- 
gle Executor  does  not  satisfy  the  literal 
expression  of  the  Will,  yet  the  power  sur- 
vives, and  a  conveyance  made  in  execution 
of  it,  is  valid. »» 

Let  us  see  how  the  principle  of  these 
cases  applies  to  the  case  before  us.  The 
Testator  directs  that  his  Executors  shall 
sell  at  public  sale  all  his  land,  provided  it 
will  sell  for  as  much,  in  their  judgment, 
as  will  be  equal  to  its  value,  and  the  money 
to  be  placed  in  the  hands  of  Armstead,  one 
of  the  Executors,  to  be  applied  by  him  to 
such  use  as  in  his  discretion  he  shall  deem 
most  for  the  benefit  of  his  wife  and  all  his 
children.  What  was  the  chief,  indeed  the 
sole  purpose,  of  the  Testator?  The  con- 
version of  his  land  into  money  for  the  bene- 
fit of  his  family.  The  Executors  were  the 
mere  instruments  for  effecting  this  purpose. 
Nor  do  I  think  that  any  peculiar  personal 
confidence  is  reposed  in  them.  They  are 
to  sell,  if  the  land  will  bring  what  in  their 
judgment  is  equal  to  its  value.  But  this, 
so  far  from  an  enlargement,  is  a  restric- 
tion of  their  power.  If  he  had  said  they 
should  sell  the  land,  without  more,  they 
might  have  sacrificed  it.  He  meant  to  pre- 
vent this,  and  therefore  restrained  their 
power  to  a  sale  for  a  fair  price.  By  ap- 
pealing to  their  judgment,  as  to  the 
600  value  ^of  the  land,  it  cannot  be  sup- 
posed that  he  meant  to  submit  it  to 
their  arbitrary  will,  and  that  they  might  so 
exercise  that  will,  as  to  defeat  the  whole 
purpose  of  the  power  given  them.  No! 
they  were  bound  to  exercise  a  sound  discre- 
tion in  the  matter,  bound  to  use  all  proper 
means  to  effect  a  sale ;  bound  to  take  an 
advantageous  offer  for  the  land,  if  made  to 
them :  they  were  Trustees  to  this  purpose 
for  the  beneficiaries,  the  wife  and  chil- 
dren, and  if  they  neglected  or  abused  their 
trust,  a  Court  of  E^quity  would  interpose. 
Suppose  they  had  been  about  to  sell  the 
land  for  half  its  value,  would  not  Equity, 
on  a  Bill  filed  by  the  wife  and  children, 
have  restrained  them?  Suppose  double  the 
value  had  been  offered,  and  they  had  re- 
fused to  sell,  would  not  Equity  have  com- 
pelled a  sale?  I  can  have  no  doubt  of  it. 
The  Executors  then,  were  mere  Trustees 
empowered  to  sell  upon  the  trusts  declared 
in  the  Will.  Their  power  was  limited  in 
one  respect,  but  within  that  limit  the  trust 
was  equally  as  imperative,  as  if  no  such 
limit  had  been  imposed.  The  case,  there- 
fore, seems  to  fall  directly  within  the  prin- 
ciple of  those  I  have  cited,  and  is  clearly, 
I  think,  within  the  letter  and  the  spirit  of 
our  Law ;  for,  it  is  a  case  where   land    was 


devised  to  be  sold  by  Executors,  and  they 
refusing,  administration  with  the  Will  an- 
nexed was  granted,  and  the  Administrator 
has  sold  and  conveyed  the  land.  It  was 
cou tended  in  the  argument,  that  the  re- 
nunciation of  the  wife  defeated  the  purpose 
of  the  trust,  and  thereby  destroyed  the 
power  of  sale:  but,  I  cannot  assent  to  this. 
The  Testator  knew  that  the  wife  could,  if 
she  please,  renounce  the  Will,  but  be  did 
not  make  the  power  of  sale  dependent  on 
that.  It  is  to  be  seen  throughout  the  Will, 
that  the  children  were  the  chief  objects  of 
the  Testator's  bounty ;  for,  the  provision 
made  for  the  wife  (except  a  trifle)  is  by 
way  of  loan  for  her  life,  while  every  thing 
is  given  to  the  children.  Would  it  not  be 
strange,  then,  if  the  wife,  by  any  move- 
ment of  her's  could  destroy  a  power  given 
principally  for  the  benefit  of  the  children? 
By    renouncing   the    Will,  she  placed 

601  herself  *upon    her  legal   rights;  one 
of  these  was  a  third  of  the    land   for 

life.  This  might  possibly  suspend  the  ex- 
ecution of  the  power  of  sale,  by  preventing 
the  Executors  from  selling  the  land  for  its 
value,  while  encumbered  with  her  dower, 
but  it  could  have  no  further  operation,  and 
we  know,  that  the  sale  here,  was  made  af- 
ter her  death,  and  for  a  full  price. 

But,  another  and  very  conclusive  objec- 
tion to  this  Bill  is,  that  it  seeks  to  rescind 
an  executed  contract,  where  there  has  been 
neither  fraud,  concealment,  nor  mistake  in 
fact.  The  exhibit  annexed  to  the  Bill, 
show  that  every  fact  in  the  case  was  fully 
explained  and  understood,  and  the  sole 
ground  on  which  a  recission  is  asked,  is 
ignorance  of  Law,  a  conclusion  from  the 
facts  that  the  Administrator  had  a  right  to 
sell.  I  think  I  have  shown  that  this  con- 
clusion was  correct;  but,  suppose  it  other- 
wise, that  it  was  founded  on  a  mistake  of 
the  Law.  '' Ignorance  of  the  Law  excuses 
no  man.  '*  This  is  among  our  oldest  maxims, 
and  applies  even  to  criminal  cases  of  the 
highest  grade.  In  truth,  it  lies  at  the  very 
foundation  of  all  Law :  for,  if  we  suffer  the 
plea  of  ignorance  to  excuse  a  man  from  the 
legal  consequences  of  his  acts  or  agree- 
ments, that  plea  must  rest  wholly  on  his 
own  assertion,  the  truth  of  which,  no  other 
evidence  could  be  adduced  either  to  prove 
or  disprove.  In  executed  contracts,  it  is 
the  general  rule  that  fraud  must  be  charged 
and  proved  to  authorise  a  recission.  Mis- 
take of  fact,  where  it  is  plain,  palpable, 
and  affects  the  very  substance  of  the  sub- 
ject matter  of  the  contract,  is  sometimes 
a  ground  for  recission,  but  a  simple  mis- 
take of  Law,  I  think,  never.  There  arc 
certainly  some  of  the  elder  cases  which 
have  given  relief,  in  a  few  instances,  of 
very  gross  mistake  of  Law,  and  two  of 
them  are  cited  in  my  remarks  on  the  case 
of  Thompson  v.  Jackson,  3  Rand.  504;  but, 
the  great  weight  of  authority,  indeed  I  be- 
lieve I  might  say,  all  the  late  cases  are  to 
the  contrary.  For  these  cases,  I  refer  to 
the   case    just    mentioned,  and    also 

602  to  *Pate    v.  M'Clure,    4    Rand.    164, 
and  Commonwealth  v.  M*Clanachan'a 

Ex'ors.  Id.  482. 

There  was  another  subject  touched  in  the 
argument,  on  which  I  will  not  now  give  a 
decided  opinion,  but    my    present    impres- 
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sions.  The  qaestion  is,  whether  a  dismis- 
sion of  the  Plaintiff's  Bill  wovld  not  so 
far  bind  the  infants,  as  to  preclude  them 
hereafter  from  impeachinf^  the  title  of  the 
Plaintitt.  I  incline  to  think  it  would.  I 
know  very  well  that  the  general  rule  is, 
that  an  infant  Defendant  is  not  bound  by 
a  Decree,  if  when  he  arrives  at  age  he  can 
show  error  in  it;  and  to  enable  him  to  do 
this,  he  has  a  day  given  him,  which  is  gen- 
erally six  months  after  he  comes  of  age. 
But,  an  infant  Plaintiff  is  as  much  bound 
by  a  Decree  as  an  adult.  Even  'an  in- 
fant Defendant  may  be  bound  by  a 
Decree,  if  made  for  his  benefit.  For  in- 
stance, where  a  Bill  is  brought  against  an 
infant  heir  of  a  mortgagor,  the  usual  course 
in  England  (till  lately)  was  to  decree  a 
foreclosure,  and  giye  the  infant  a  day  af- 
ter his  age,  (not  that  he  would  then  be 
entitled  to  unravel  the  accounts,  or  to  re- 
deem the  mortgage,  but  merely  to  show 
error  in  the  Decree. )  But  if,  instead  of  a 
foreclosure,  it  was  found  most  for  the  ben- 
efit of  the  infant  to  Decree  a  sale,  this 
might  be  done  by  the  Court,  and  such  De- 
cree and  sale  would  bind  the  infant.  Booth 
T.  Rich,  1  Vern.  295.  So,  if  lands  devised 
to  be  sold  for  payment  of  debts  are  Decreed 
to  be  sold,  the  infant  has  no  day  after  he 
comes  of  age,  unless  he  be  Decreed  to  join 
in  the  sale.  2  Vern.  429.  In  Goodier  v. 
Ashton,  18  Ves.  83,  there  was  a  Bill  to  fore- 
close against  an  infant  heir  of  a  mortgagor. 
Counsel  for  the  Plaintiff,  proposed,  instead 
of  a  foreclosure,  to  take  a  Decree  for  a 
sale,  as  most  advantageous  for  the  infant, 
as  was  Decreed  in  the  case  of  Booth  v. 
Rich.  Counsel  for  the  Defendant,  admitted 
that  a  sale  would  be  most  beneficial  to  the 
infant,  and  suggested  a  reference  to  a 
Master,  to  report  whether  it  would  not  be 
for  the  advantage  of  the  infant  to  have  a 
sale.  The  Master  of  the  Rolls  said,  the 
modern  practice  had  been  to  foreclose,  and 

unless  he  could  find  the  case  in  Ver- 
603      non    had  *been    followed    since,    he 

would  not  make  the  precedent,  though 
he  seemed  to  entertain  no  doubt  of  the 
power  of  the  Court  to  bind  the  infant  by  a 
sale  in  such  case.  In  Mondey  v.  Mondey, 
1  Ves.  A  Beame,  223,  the  same  question 
came  before  Lord  Eldon.  The  Counsel 
prayed  a  sale,  observing  that  though  •  they 
could  not  produce  an  instance,  this  might 
perhaps  be  done;  as  the  Court  had  in  many 
respects  extended  its  jurisdiction  for  the 
benefit  of  infants.  The  Chancellor  said, 
'*It  would  be  too  much  to  let  an  infant  be 
foreclosed;  when,  if  the  mortgagee  will 
consent  to  a  sale,  a  surplus  may  be  got,  of 
perhaps  4,(X)01.  considered  as  real  estate, 
for  the  benefit  of  the  infant.  If  there  was 
no  precedent,  I  would  make  one :  but  I  am 
sure  this  has  been  done.'*  See  also  Mills  v. 
Dennis,  3  Johns.  Ch.  Rep.  368.  From  these 
cases,  it  seems  not  doubted,  that  a  Court 
of  Equity,  acting  for  the  benefit  of  the  in- 
fant, may  bind  his  rights  absolutely  by  their 
Decree,  though  he  be  a  Defendant.  And 
if  such  doctrine  be  sound  in  any  case,  it 
would  seem  to  apply  very  strongly  to  the 
case  before  us.  Here,  the  land  was  devised 
tu  be  sold  for  the  benefit  of  the  children, 
it  was  sold,  and,  as  the  whole  case  shows, 
most    advantageously    sold.      The    vendee 


asks  to  rescind  the  contract,  because  he  has 
not,  and  cannot  get  a  good  title.  The  chil- 
dren, adults  and  infants,  protest  against 
setting  the  sale  aside,  asserting  that  the 
title  is  perfect  in  the  vendee.  If  these 
children  were  all  of  age,  there  can  be  no 
doubt  that  their  Answers  and  the  Decree  of 
the  Court,  would  bind  them.  It  is  the 
privilege  of  infants,  given  for  their  safety 
and  protection,  not  to  be  bound  generally 
in  such  cases,  and  the  Court  as  their 
Guardian,  is  to  take  care  of  them ;  but,  to 
enforce  this  privilege  in  the  present  case, 
and  say,  that  because  the  Court  cannot  bind 
infants,  this  contract  shall  be  rescinded, 
would  be  to  use  their  shield  as  a  sword  to 
pierce  them ;  for,  if  the  contract  be  re- 
scinded, the  money  paid  must  be  returned 
and  made  a  lien  on  the  land,  and  I  have 
little  doubt,  that  for   the  $1,658,  which  the 

vendee  has  paid,  he  would,  on  a  sale 
604      of  the  land,  be  ^'enabled  to  buy  it  in  ; 

thus  ruining  the  infants  under  the 
privilege  given  for  their  protection.  In 
such  a  case  it  would  seem  strange,  if  a  De- 
cree at  their  instance  and  for  their  benefit, 
would  not  bind  them.  Suppose,  that  in- 
stead of  a  Deed  of  Trust,  the  vendee  had 
given  a  Mortgage  on  the  land,  and  the  in- 
fants had  come  in  as  Plaintiffs  to  foreclose, 
asserting  the  validity  of  the  sale,  the 
goodness  of  the  vendee's  title,  and  praying 
a  Decree  for  the  sale  of  the  land  un- 
less the  money  were  paid  in  a  given 
time;  being  Plaintiffs,  there  can  be  no 
doubt  that  a  Decree  in  such  a  case  would 
bind  them,  and  prevent  their  ever  after 
impeaching  the  title  of  the  vendee.  But 
do  they  not  in  truth  and  reason,  occupy  pre- 
cisely the  same  ground  here?  Having  a  Deed 
of  Trust,  they  could  proceed  in  the  country 
to  a  sale^  they  have  not  therefore  filed  a 
Bill,  but  when  called  into  Court  to  prevent 
their  selling  under  the  Deed,  and  to  re- 
scind the  contract,  they  afifirm  the  contract 
with  all  their  might,  they  take  their  stand 
upon  it,  and  pray  the  benefit  of  it,  just  as 
they  would  have  done  on  a  Bill  to  foreclose 
a  mortgage.  From  these  views,  I  am 
strongly  inclined  to  think,  that  these  in- 
fants will  be  so  far  bound  by  this  Decree, 
as  to  be  precluded  from  ever  impeaching  the 
Plaintiff's  title.  Upon  every  ground,  I  am 
for  affirming  the  Decree. 

The  PRESIDENT,  and  JUDGES  CA- 
BELL and  COALTER,  concurred,  and  the 
Decree  was  affirmed. 


605      *Heth's  Executor  v.  Wooldridge's  Ex- 
ecutor. 

December.  1828. 
5sle  of  Land— Written  Instrument— Parol  Airreement 
Varylnir*— Statute  of  Fraudst— Ca5e  at  Bar.— Tbere 
hiring  been  a  written  affreement,  on  tbe  sale  of 
land,  tbat  tbe  purcbaser  sball  search  for  coal, 
under  the  direction  of  the  vendor,  for  a  limited 
time:  and  that  if  within  tbat  time  coal  be  found 
in  a  sufficient  body  to  work,  the  purchaser  shall 


*5ale   of  Land  —  Parol    Agreement  —  Part    Perfor. 

mance.— On  this  subject,  see  the  principal  case 
cited  In  Payne  v.  Graves,  6  Leiarh  677:  Wright  v. 
Pucket.  22  Gratt  874:  Snyder  v  Martin.  17  W.  Va. 
808:  Miller  \  Lorentz.  89  W.  Va.  172.  IP  S.  E.  Rep.  89R: 
foot-note  to  Parrill  v.  McKioley.  9  Gratt.  1.  contain- 
Inar  excerpt  from  Miller  v.  Lorentz.  39  W.  Va.  172, 19 
S.  B.  Rep.  395. 

tStatute  of  Fraud.— See  monosrapbic  note  on 
"Frauds,  tbe  Statute  of"  appended  to  Beale  v. 
Dlfifffes,  6  Gratt  682. 
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pay  an  auarmented  price  for  the  land,  a  parol 
agreement,  varying  the  written  agreement  by 
extendiutf  the  time  within  which  the  search  may 
be  continued,  (and  consequently  obllginsr  ihe  pur- 
chaser to  pay  the  augmented  price.)  is  within  the 
Statute  of  Frauds,  and  will  not  be  enforced  by  a 
Court  of  Equity.* 

This  was  an  appeal  from  a  Decree  of  the 
Court  of  Chancery  for  the  Richmond  Dis- 
trict. The  case  is  fully  stated  in  the  fol- 
lowing* opinion  of  the  Court. 

Johnson*  for  the  Appellant. 
Stanard,  for  the  Appellee. 

December  17.  JUDGE  CARR  delivered 
his  opinion. 

On  the  29th  day  of  July,  1807,  Thomas 
Wooldridge  sold  to  Thompson  Blunt,  by  a 
contract  under  the  seals  of  the  parties,  a 
tract  of  land  lying  in  the  county  of  Chester- 
field, and  containing  one  hundred  and 
twenty-eight  acres,  for  the  sum  of  $2,000, 
payable,  one  half  on  the  25th  December, 
1807,  the  other  half  on  the  25th  of  Decem- 
ber, 1808;  and  it  was  further  agreed,  that 
Blunt  was  to  commence  in  the  month  of 
July,  1808,  to  search  upon  the  land  for  coal, 
by  sinking  shafts  or  boring  with  bare  rods, 
for  the  purpose  of  speedily  finding  the 
same,  and  to  continue  such  search  from 
time  to  time,  as  his  convenience  and  the 
state  of  the  weather  will  permit,  until  the 
1st  of  July,  1809,  and  to  be  guided  in  hia 
sinking  and  boring  by  the  said  Wooldrid^re, 
or  his  agent,  at  his  said  Blunt's  sole  ex- 
pense, and  if  within  the  time  aforesaid, 
that  is  to  say,  before  the  1st  of  July,  1809. 
the  said  Blunt  should  find  a  good  and 
sufficient  body  of  coal  to  work  on  said  land, 
in  that  case  said  Blunt  binds  himself 
606  to  pay  to  said  Wooldridge,  *or  his  as- 
signs, $4,000  for  said  land;  that  is  to 
say,  $2,000  in  addition  to  the  bonds  already 
given.  In  November,  1807,  Blunt  having 
sold  out  his  bargain  to  Henry  Heth,  fcave 
written  directions  to  Wooldridgq  to  convey 
the  land  to  him,  which  was  accordingly 
done.  No  coal  was  found  within  the  time 
stated  in  the  contract.  Wooldridge  died  in 
1814.  About  the  middle  of  July,  1820.  Heth 
found  on  the  land  a  valuable  body  of  coal. 
In  the  early  part  of  the  vear  1821,  Heth 
died.  In  April.  1822,  this  Bill  was  filed  by 
the  Executor  of  Wooldridge.  against  the 
Executor  of  Heth.  It  states  the  written 
contract,  and  makes  it  a  part  of  the  Bill. 
That  Heth  was  a  purchaser  with  full  notice, 
having  drawn  the  agreement :  that  under  the 
agreement,  some  slight  attempts  were  made 
to  find  coal,  but  that  Heth  being  very  anx- 
ious to  employ  his  hands  in  working  other 
pits,  at  his  instance  it  was  agreed  between 
him  and  Wooldridge,  that  the  search  should 
be  postponed  till  a  more  convenient  time; 
and  the  said  Heth  agreed,  that  if  at  such 
future  time,  at  which  the  search  should  be 
prosecuted,  or  at  any  time,  a  good  and 
sufncient  body  of  coal  to  work  should  be 
found  on  said  land,  the  said  auarmented 
price  of  $2,000  should  be  paid.  The  Bill 
then  states  the  subsequent  findint>:s  of  coal, 
the  death  of  Heth;  that  by  his  Will,  he 
subjected  his  lands  to  be  sold  bv  his  Ex- 
ecutor; that  Randolph  qualified,  sold  the 
land  and  became  the  purchaser;  that  by 
the  second  contract,  the  augmented  price 
became  a  charge  upon  the  land;  and  prays 


a  Decree  for  the  money,  and  a  sale  of  the 
land  in  defect  of  payment. 

The  Executor  of  Heth  answered,  averring 
that  both  Blunt  and  Heth,  being  exceed- 
ingly anxious  to  find  coal  as  soon  as 
possible,  commenced  searching  for  it  im- 
mediately after  the  29th  July,  1S07,  (before 
Blunt  was  required  by  the  contract  to  do 
so,)  in  conformity  with  the  directions  of 
Wooldridge,  which  search  was  pushed  on, 
by  sinking  a  shaft,  with  the  utmost 
vigour,  till  Christmas.  1807:  that  in  the 
Spring    of    1808.    the   sinking  of  the 

607  shaft  *was  resumed  by  Heth,  and 
pushed  on  with  like  energy,  till  De- 
cember, 1808.  when  it  was  suspended  in 
despair  of  finding  coal  there:  that  several 
years  after,  an  European  Collier  of  reputa- 
tion, explored  the  direction  of  *he  coal  in 
the  adjoining  land,  whibh  had  been  worked 
for  years,  and  revived  the  hope  that  coal 
might  probably  be  found  in  the  said  shaft; 
that  some  time  after  this,  the  sinking  of 
the  shaft  was  again  resumed,  and  was  car- 
ried on  from  time  to  time,  until  it  was  sank 
many  feet  deeper  in  July,  1820.  He  posi- 
tively denies  the  change  of  the  first  agree- 
ment by  a  second,  stating  many  reasons 
for  disbelieving  it,  and  relying  on  he 
Statute  of  Frauds  and  Perjuries,  as  a  de- 
fence. Evidence  on  both  sides  was  takec, 
the  cause  came  to  a  hearing,  and  the  Chan- 
cellor decreed,  that  the  additional  price  be 
paid,  and  that  unless  such  payment  be 
made  within  six  months,  the  land  be  sold 
to  raise  the  money.  From  this  Decree  the 
appeal  !s  taken. 

The  first  question  respects  the  Statute  of 
Frauds.  *^No  action  shall  be  brought, 
whereby  to  charge  any  persor  npon  any 
contract  for  the  sale  of  lands,  tenements 
and  hereditaments,  &c.,  unless  the  promise 
or  agreement,  &c.,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  law- 
fully authorised.*'  Having  in  the  case  of 
Anthony  v.  Leftwich,  3  Rand.  238,  given 
my  opinion  on  the  general  policy  ot  this 
Statute,  and  the  mischiefs  which  (in  mj 
mind)  have  followed  its  relaxation  by 
Courts  of  Equity,  I  shall  make  no  further 
remarks  on  that  subject.  With  respect  to 
parol  agreements  for  the  sale  of  lands,  I 
believe  the  Courts  have  never  gone  farther 
than  to  say,  that  wherever  such  aereeroent 
has  been  so  far  executed,  that  a  refusal  of 
full  execution  would  operate  a  fraud  upon 
a  party,  and  place  him  in  a  situation  which 
did  not  lie  in  compensation;  then  a  specific 
execution  would  be  given,  provided  the 
contract  were  clearly  established.  Before 
we  come  to  the  application  of  this  Statute, 
we  must  determine  the  nature  of  the 

608  contract   relied    on  by  the  *Plaintiff. 
That  it  is   a   contract   for  the  sale  of 

land,  all  must  agree.  Is  it  a  written  or  parol 
contract?  Or,  is  it  a  written  contract, 
varied  by  a  subsequent  parol  contract, 
which  the  Plaintiff  seeks  to  set  up  and  en- 
force? The  Plaintiff  states  the  written 
contract  for  the  sale  of  the  land,  and  makes 
it  a  part  of  his  Bill.  This  is  a  perfect 
contract,  and  as  to  the  claim  of  the  addi- 
tional S2,000,  makes  that  depend  on  the 
finding    coal    before    the  1st  of  July,  1809; 
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but,  it  is  most  clear,  that  this  additional 
sum  is  not  claimed  by  the  Bill  under  this 
contract:  and  equally  clear,  that  if  it  had 
been,  it  could  not  be  recovered;  for,  it  is 
admitted  on  all  hands,  that  no  coal  was 
discovered  for  eleven  years  after  the  time 
which  this  contract  limits  for  its  discovery. 
The  Bill  states,  that  there  was  a  subsequent 
agreement  as  to  the  time  of  search  for  the 
coal,  and  the  payment  of  the  additional 
$2,000,  but  this  is  neither  stated  nor  proved 
as  an  independent  aiirreement;  indeed,  it 
would  be  unintelligible  unless  connected 
with  the  written  contract,  nor  would  it  be 
at  all  less  exposed  to  the  operation  of  the 
Statute,  nor  the  mischiefs  which  it  was  in- 
tended to  remedy,  by  taking  it  as  standing 
by  itself.  The  truth  (as  it  seems  to  me,) 
is,  that  this  is  a  Bill  relying  on  the  writ- 
ten contract,  to  show  that  by  the  terms  of 
sale.  Blunt  was  bound  to  seek  for  coal 
twelve  months  before  the  1st  July,  1809. 
and  if  found  in  that  time,  was  to  pay 
$2,000  more,  and  relying  on  the  verbal 
agreement  to  show  that  the  parties  subse- 
quently changed  these  terms  of  the  written 
agreement,  Wooldridge  agreeing  to  let 
Heth  otf  from  searching  within  the  time 
limited,  and  Heth  agreeing  that  tie  would 
resuiiie  the  search  when  convenient,  and 
would  pay  the  additional  $2,000,  if  at  any 
time  coal  should  be  found.  Can  a  party  in 
Equity  enforce  a  written  contract  thus 
varied  by  parol?  The  mischief  intended  to 
be  remedied  by  this  pari  of  the  Statute, 
were  the  frequent  perjuries  committed  in 
swearing  to  parol  agreements  set  up  by 
persons    with    whom  none  such    had    been 

mada.  To  countervail  such  proof,  (it 
609      admitted  at  all,)  *would  generally  be 

impossible,  because  the  parties  would 
take  care  so  to  fix  the  time  and  place  of 
such  agreements,  as  to  have  no  other  wit- 
nesses present;  and  then  the  negative  was 
out  of  the  reach  of  proof.  The  Legisla- 
ture, therefore,  thought  that  the  only  cure 
for  the  evil  was  to  take  away  entirely,  to 
cut  up  by  the  roots,  all  parol  agreements 
tor  the  sale  of  lands.  Courts  of  Equity 
have  narrowed  this  somewhat,  by  their 
doctrine  of  part-performance,  but,  still,  it 
is  settled  Law,  that  a  naked  parol  agree- 
ment for  the  sale  of  land  is  void,  yea,  even 
if  the  Defendant,  by  his  Answer,  acknowl- 
edge the  agreement  precisely  as  stated, 
provided  he,  at  the  same  time,  pleads  the 
Statute.  See  2  Bro.  Ch.  Ca.  564;  1  Bro. 
Ch.  Ca.  416;  4  Ves.  23;  6  Ves.  12;  2  Hen. 
Bl.  63.  Is  the  attempt  to  vary  this  written 
contract  by  parol,  within  the  mischiefs  of 
the  Statute?  Let  us  look  at  the  circum- 
stances. The  written  contract  was  made 
in  1807;  the  parties,  with  great  particular- 
ity, set  down  all  the  terms  and  conditions 
of  their  agreement.  Fifteen  years  after 
this,  and  after  Wooldridge  and'  Heth  were 
both  dead,  this  Bill  is  tiled,  claiming^  the 
augmented  price  of  the  land,  under  this 
parol  variation  of  the  contract.  How  is 
the  new  agreement  proved?  By  the  testi- 
mony of  a  single  witness,  (William  Wool- 
dridge,) who  had  been  appointed  Executor 
of  Wooldridge,  the  vendor,  had  qualified, 
and  had  afterwards  been  disqualified,  with- 
out which  he  could  not  have  been  a  witness 
in    the   cause.     Did    he   hear   the  contract 


made?  No!  but  in  the  latter  part  of  the 
year  1808,  he  met  Heth  on  the  road,  and 
Heth,  in  a  casual  conversation,  told  him 
of  the  new  arrangement  between  himself 
and  Wooldridge;  no  other  person  present. 
Nor  is  there  another  witness  who  speaks 
of  having  heard  from  any  quarter,  the 
slightest  intimation  of  this  change  of  the 
written  contract.  The  witness  gives  his- 
evidence  in  1824,  and  speaks  from  memory 
solely,  of  a  conversation  accidently  held 
upwards  of  fifteen  years  before,  a  conver- 
sation in  which  he  had  no  interest,  to  im- 
press it  on  his  memory;  and  the  import  of 
which      may    have    been    materially 

610  ^changed,  by  a  slight  misunderstand- 
ing  in  the  delivery,  or  misgiving   of 

memory,  in  the  recollection  of  it.  Nor  is 
there,  in  the  nature  of  things,  any  possible 
check  (except  the  Statute)  upon  any  mis- 
statement of  his,  whether  accidental  or 
wilful.  When  I  speak  thus,  no  one  can  so 
far  misunderstand  me  as  to  suppose  that  I 
mean  a  personal  reflection.  The  witness 
stands  upon  the  Record  perfectly  fair  in 
his  reputation,  and  so  I  take  him.  But  we 
can  make  no  distinction ;  for  the  Law  has 
made  none;  and  I  am  supported  by  the  Law 
and  the  Authorities,  when  I  say  that  this 
case  presents,  in  a  strong  point  of  view, 
the  very  mischiefs  which  the  Statute  meant 
to  prevent.  These  remarks  equally  apply, 
whether  we  consider  this  as  an  independ- 
ent, nncgnnected,  parol  contract  about  the 
sale  of  land;  or,  an  attempt  to  enforce  a 
parol  variation  of  a  written  contract  for 
the  sale  of  land.  The  latter,  as  I  have 
said,  strikes  me  as  the  true  point  of  view. 
Many  cases  might  be  cited,  to  show  that  a 
written  agreement  cannot  be  varied  by 
parol,  but  the  Law  is  too  well  settled  to  re- 
quire it.  I  will  only  cite  one,  Jordan  v. 
Sawkins,  3  Bro.  Ch.  Cas.  388;  1  Ves.  jr. 
402.  A  lease  ^as  agreed  by  writing  to  be 
granted  of  a  house  for  twenty-one  years, 
to  commence  from  21st  April,  1791,  and  it 
was  afterwards  agreed  by  parol,  that  the 
lease  should  commence  21st  June,  instead 
of  21st  April.  To  a  Bill  filed  by  the  tenant 
for  a  specific  performance  of  the  written 
agreement,  varied  by  the  parol  agreement, 
the  Statute  of  Frauds  was  pleaded,  and 
Lord  Thurlow  held,  that  the  different  period 
of  commencing  the  lease  made  a  material 
variation,  as  it  gave  the  estate  from  the 
owner  for  so  many  months  longer,  and 
therefore  he  allowed  the  plea.  The  varia- 
tion attempted  in  the  case  before  us,  is  of 
much  more  importance,  it  goes  to  double 
the  price  of  the  land.  Is  there  any  such 
part- performance  of  this  alleged  parol  con- 
tract as  will  take  it  out  of  the  Statute? 
The  Books  say,  that  an  agreement  will  not 
be  considered  as  partly  executed,  unless 
the  acts  done  are  such  as  could  be  done 
with     no      other      view      or    design 

611  *than  to  perform  the  agreement,  and 
if  it  do  not  appear,  but   that  the  acts 

done  might  be  done  with  other  views,  the 
agreement  will  not  be  taken  out  of  the 
Statute.  The  Bill  in  the  case  before  us, 
states  no  such  act,  nor  does  the  evidence 
disclose  any  such.  If  it  be  said  that  the 
suspension  of  the  search  for  coal  was  such 
act,  the  answers  are,  1st.  That  this  is  no 
act,  but  merely  a  forbearance  to  act ;  which 
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it  laid  dowa  to  be  wholly  insufficient: 
2dlj.  The  party  might  suspend  the  search, 
because  he  chose  to  break  his  covenant,  and 
answer  for  such  breach  at  Law;  or,  3dly. 
He  migth  suspend  the  search,  because  be 
considered  that  he  bad  complied  with  his 
contract  by  searching  twelvemonths,  which 
.there  is  a  good  deal  of  evidence  to  show  he 
might  well  think  he  had  done.  There  is, 
then,  no  act  of  part-performance.  There 
were  several  other  points  made,  of  which 
I  take  no  notice,  because  the  ground  on 
which  I  have  placed  the  case  is  perfectly 
conclusive  to  my  mind,  that  the  Decree 
should  be  reversed,  and  the  Bill  dismissed. 
The  PRESIDENT  and  JUDGE  COAS- 
TER, concurred.* 

612  ^Montgomery,  a  Pauper,  v.  Fletcher. 

Whitf»ford  V.   Smith,  a  Pauper. 
Cordell  v.  Smith,  a  Pauper. 

December.  1818. 
SlavM-lnportlog— C«je  at  Bar.— A  son  actluff  for 
his  father,  removed  with  his  father's  slaves 
from  Maryland  to  Vir^nia  In  March.  1797:  bought 
a  farm  for  his  father,  and  settled  the  slaves  on  It. 
He  took  the  oath,  within  sixty  days,  prescribed  by 
the  Act  of  1702.  to  be  taken  by  those  who  remove 
from  another  State  to  this  with  slaves.  The  fa- 
ther shortly  after  removed  also,  and  became  a 
citizen,  but  did  not  take  the  oath.— The  Law  was 
complied  with,  for  although  the  son  was  not  the 
owner,  yet  he  was  the  importer,  and  the  affent  of 
the  owner.  The  paupers  therefore,  who  sued  for 
their  freedom,  adjudged  to  be  slaves. 

These  cases  were  all  considered  together; 
the  first  and  third  were  on  appeals  from 
the  Superior  Court  of  Fauquier;  the  second 
on  a  Supersedeas  to  a  Judgment  of  the 
same  Court. 

In  the  first  case,  the  Plaintiff,  Jonas 
Montgomery,  a  negio  man,  brought  his 
suit  in  forma  pauperis,  to  recover  his  free- 
dom from  Robert  Fletcher,  the  Defendant, 
who  held  him  as  a  slave.  At  the  trial  in 
July,  1826,  the  Plaintiff  excepted  to  an 
opinion  of  the  Court.  The  Bill  of  Excep- 
tions states,  that  the  Plaintiff  proved  that 
Robert  Whiteford,  a  citizen  and  inhabitant 
of  the  State  of  Maryland,  intending  to  re- 
move thence  with  his  family  and  slaves, 
and  to  become  a  citizen  of  this  Common- 
wealth,  in  the  month  of  March,  1797,  sent 
his  son,  Hugh  Whiteford,  to  the  County  of 
Fauquier,  in  this  State,  and  sent  with  him 
from  Maryland  to  the  said  County,  sundry 
slaves,  the  property  of  the  said  Robert 
Whiteford,  amongst  whom  was  the  Plain- 
tiff, who  was  then  about  nine  or  ten  years 
old:  that  the  said  Hugh  Whiteford,  who 
also  removed  to  Virginia  with  an  intention 
of  remaining,  and  has  ever  since  remained 
therein ;  purchased  a  farm  for  the  said 
Robert  Whiteford,  in  the  County  aforesaid, 
and  settled  the  said  slaves  upon  it,  and 
managed  the  farm  and  slaves  as  the  agent 
of  the  said  Robert  Whiteford,  who  in  pur- 
suance   of    his   said  original  design, 

613  himself  removed  *from    the    State  of 
Maryland    to   the  said    tarm    in    the 

month  of  August,  1797,  and  resided  upon 
and  held  the  same,  and  the  said  slaves  un- 
til his  death,  which  happened  about  1804. 
The  Defendant  proved,  that  the  said  Hugh 
Whiteford,  within  sixty  days  after  his  said 
removal,  and  bringing  with  him  the  said 
slaves,  took  the  oath,  in  due    form,  which 
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was  prescribed  by  Law  to  be  taken  by  per- 
sons intending  to  remove  from  any  of  the 
United  States,  and  to  become  citizens  of 
this  Commonwealth,  and  importing  slaves, 
which  oath  was  taken  before  a  Justice  of 
the  Peace  for  the  County  of  Fauquier.  The 
Defendant  also  proved,  that  after  the  death 
of  the  said  Robert  Whiteford,  in  1805,  the 
Plaintiff  was  sold  as  a  slave  by  the  legal 
representative  of  said  Robert,  to  the  De- 
fendant, who  has  ever  since  held  him  as  a 
slave;  and  thereupon  the  Defendant,  by 
his  Counsel,  moved  the  Court  to  instruct 
the  Jury,  that  if  they  were  satisfied  of  the 
truth  of  the  foregoing  facts,  the  oath  so 
as  aforesaid  taken  by  the  said  Hugh  White- 
ford, was  a  compliance  with  the  requisition 
of  the  Act  of  Assembly,  so  as  to  prevent  a 
right  to  freedom  from  accruing  to  the 
Plaintiff,  by  his  being  so  imported  into  this 
Commonwealth,  and  that  it  was  necessary 
for  the  said  Robert  Whiteford,  upon  his 
said  removal,  to  take  the  said  oath,  to 
prevent  the  right  to  freedom  accruing  to 
the  Plaintiff,  which  instruction  the  Court 
gave,  and  the  Plaintiff  excepted.  There 
was  a  verdict  and  judgment  for  the  Defend- 
ant, and  the  Plaintiff  appealed. 

In  the  second  case,  Benjamin  Smith,  a 
negro  man,  a  son  of  Fanny  Smith,  brought 
his  suit  in  forma  pauperis,  against  Mary 
Whiteford,  to  recover  his  freedom.  At  the 
trial,  before  another  Judge,  iu  November, 
1826,  who  ^hen  held  the  Superior  Court  in 
Fauquier,  the  same  instruction  was  moved 
for  by  the  Defendant  as  in  the  first  case,  and 
the  same  facts  proved,  except,  that  in  this 
case,  the  mother  of  the  Plaintiff  was  brought 
in  by  Hugh  Whiteford,  the  Plaihtiff  being 
born  after  the  introduction  of  bis 
614  mother  *into  this  State,  and  the  cer- 
tificate of  the  Justice  before  whom 
the  oath  was  taken,  was  produced.  The 
Justice  certifies  that,  *^Hugh  Whiteford, 
who  had  just  removed  from  the  State  of 
Maryland,  into  this  Commonwealth,  and 
into  this  (Fauquier)  County,  the  following 
slaves,  viz:  Fanny,  Jonas,  and  Jack,  took 
the  oath  prescribed  by  Law  to  prevent  the 
further  importation  of  slaves."  The 
Judge  differing  in  opinion  from  the  Judge 
who  tried  the  other  case,  refused  the  in- 
struction, and  there  was  a  verdict  and 
judgment  for  the  Plaintiff. 

Leigh,  of  Counsel  for  Mary  Wlriteford, 
in  the  petition  for  a  Supersedeas,  stated, 
that  Hugh  Whiteford  was  the  actual  im- 
porter: that  in  the  case  of  M'Michen  v. 
Amos,  4  Rand.  134,  the  wife  of  the  im- 
porter of  the  slaves  took  the  oath,  and  that 
was  held  not  to  be  a  compliance  with  the 
Act  of  1792.  Here  the  actual  importer  took 
the  oath,  though  the  slaves  imported  be- 
longed* to  his  father:  if  the  importer  was 
not  the  proper  person  to  take  the  oath, 
tben^  though  the  importation  was  clearly 
legal  under  the  circumstances,  no  person 
could  take  the  oath,  for  the  owner  could 
not,  as  he  was  not  also  the  importer.  The 
Supersedeas  was  awarded. 

In  the  third  case,  the  action  was  brought 
by  Fanny  Smith,  and  her  daughters  l^leanor 
and  Harriet,  who,  in  forma  pauperis  sued 
William  B.  Cordell,  to  recover  their  free- 
dom. This  suit  was  tried  at  the  same  Court 
at    which   the  second  case  was  tried.     The 
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Defendant  demnrred  to  the  evidence  of  the 
Plaintiffs :  tbat  evidence  proved  the  same 
facts  as  are  set  out  in  the  other  tvro  cases 
as  to  the  importation,  and  the  oath  taken 
by  Hugh  Whiteford.  In  addition  thereto, 
there  was  evidence  to  prove  that  these 
Plaintiffs  were  sold  at  Robert  Whiteford's 
•ale  to  one  Israel  Johnson  who  agreed  to 
take  $300  for  them  from  the  Plaintiff, 
Fanny  Smith,  who,  on  the  payment 
thereof,  was  to  be  free,  as  well  as  her  chil- 
dren ;  but  he  made  a  Bill  of  Sale  of  them 
to  one  Thomas  Chappie,  who  bad  as- 

615  sisted  *her  with  a  part  of  the  money : 
that  Chappie  permitted   them   to   act 

as  free  persons  for  ten  years,  bat  that  a 
part  of  the  money  being  still  due  to  him, 
he  at  length,  in  1825,  sold  them  to  the  De- 
fendant as  slaves.  They  were  never 
legally  emancipated  either  by  Johnson  or 
Chappie. 

A  verdict  was  found  for  the  Plaintiffs, 
subject  to  the  opinion  of  the  Court  on  the 
demurrer  to  evidence,  and  the  Superior 
Court  as  above  mentioned,  gave  Judgment 
for  their  freedom.  The  Defendant  ap- 
pealed. 

The  Act  of  Assembly  on  which  this  ques- 
tion turns,  is  to  be  found  in  the  Revised 
Code  of  1792,  ch.  103.  The  second  section  of 
that  Act  declares,  that  *^ slaves  which  shall 
hereafter  be  brought  into  this  Common- 
wealth, and  kept  therein  one  whole  year 
together,  Ac.  shall  be  free.''  Sec.  4:  **Pro- 
vided,  that  nothing  in  this  act  contained 
shall  be  construed  to  extend  to  those  who 
may  incline  to  remove  from  any  of  the 
United  States,  and  become  citizens  of  this, 
if,  within  sixty  days  after  such  removal, 
he  or  she  shall  take  the  following  oath  be- 
fore some  Justice  of  the  Peace  of  this  Com- 
monwealth: I,  A.  B.,  do  swear,  that  my 
removal  into  the  State  of  Virginia,  was 
with  no  intent  of  evading  the  Laws  for 
preventing  the  further  importation  of 
slaves,  nor  have  I  brought  with  me  any 
slaves  with  an  intention  of  selling  them, 
nor  have  any  of  the  slaves  which  I  have 
brought  with  me  been  imported  from 
Africa,  or  any  of  the  West  India  islands, 
since  the  first  day  of  November,  one  thou- 
sand seven  hundred  and  seventy-eight.  So 
help  me  God."' 

Briggs,  for  the  Appellant,  Montgomery, 
and  for  the  A|>pellees,  Smith,  in  the  other 
two  cases. 

Stanard,  for  the  Appellee  Fletcher. 

Leigh,  for  the  Appellants  Cordell  and 
Whiteford. 

616  »December  17.     The    PRESIDENT 
delivered  his  opinion. 

Passing  by  some  minor  points,  which  it 
is  not  material  to  notice,  these  cases  will 
turn  on  the  following  facts:  Hugh  White- 
ford, as  agent  of  his  father,  the  owner  of 
the  slaves  whose  freedom  is  in  question, 
who  ,then,  and  ever  afterwards  managed 
the  affairs  of  his  father,  came  from  Mary- 
land to  Virginia,  purchased  for  his  father 
a  farm,  to  which,  in  the  Spring  of  1797, 
he  removed  with  the  slaves,  and  before  he 
was  followed  by  his  father,  which  happened 
soon  after,  went  before  a  Magistrate  and 
within  the  sixty  days  took  the  oath  pre- 
scribed by  the  Act  concerning  slaves,  &c. ; 
and  the  question  is  now   raised,   after   the 


lapse  of  more  than  thirty  years,  whether 
he  was  competent  to  take  that  oath,  he  not 
being  the  absolute  owner  of  the  slaves: 
and  the  case  of  M'Michen  v.  Amos,  4 
Rand.  134,  is  relied  on  as  having  decided 
it  in  favor  of  the  slaves.  In  that  case 
there  was  no  distinction  taken  between  the 
proprietor  of  the  slave  and  the  person 
bringing  him  into  the  State,  The  only 
question  submitted  by  the  Jury  was, 
whether  the  husband,  being  the  owner  and 
importer,  the  wife  was  competent  to  take 
the  oath,  and  the  decision  was,  that  the  per- 
son bringing  the  slave  into  the  State  was 
alone  competent  to  take  the  oath,  which 
was  entirely  consistent  with  the  Act,  which 
does  trot  advert  to  the  owner,  either  in  the 
clause  imposing  the  penalties,  in  that  giv- 
ing freedom,  or  in  that  prescribing  the 
oath.  Nor  can  a  contrary  decision  be  im- 
plied from  the  opinion  ot  the  Judge  in  the 
first  of  the  cases  now  before  us.  The  son, 
(who  was  the  agent  of  the  father,)  and  the 
father,  were  the  importers  of  the  slaves. 
Both  intended  to  become,  and  did  become 
citizens  of  Virginia,  by  which  the  Law  was 
satisfied,  its  policy  being  to  exclude  slaves 
generally,  but  to  admit  them  when  brought 
by  persons  removing  from  another  State 
and  becoming  citizens.  Either  the  son  or 
the  father  might  take  the  oath.  Being 
taken  by  the  son,  it  was  sufiBcient,  within 
the  letter  and  spirit  of  the  Act.  It  is  best 
to  lay  down  no  general  rule  in  these 
617  cases.  Where  *the  Act  has  been  sub- 
stantially obeyed,  and  its  policy  ad- 
vanced, it  cannot  be  decided  to  be  violated, 
and  heavy  penalties  inflicted,  upon  nice 
distinctions  drawn  in  supposed  cases. 

In  the  first  case,  in  which  the  instruction 
of  the  Judge  to  the  Jury  was  proper,  the 
Judgment  is  to  be  afiBrmed.  In  the  case  of 
Cordell  v.  Smith,  the  Judgment  is  to  be 
reversed,  and  Judgment  rendered  for  the 
Defendant;  and  in  the  case  of  White- 
ford V.  Smith,  the  Judgment  is  to  be  re- 
versed,  and  a  new  trial  awarded,  on  which, 
the  instruction  which  was  asked  for  by 
the  Defendant  is  to  be  given,  if.again 
required. 

All  the  other  Judges  concurred. 
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December,  1828. 
Bxecnt ton*- Returned  Satlefled  lo  Part-Right  of  Cred. 

Iter.— According  to  the  equitable  and  correct  con- 
struction of  our  Statute  concerning  Executions, 
^section  8d.)  if  a  creditor,  by  Judirmentor  Decree, 
sues  out  a  Fi.  Fa.  whicb  is  levied,  and  returned 
satisfied  in  part  only,  be  may  take  out  another 
kind  of  Execution,  as  the  Elesrlt.  without  pursu- 
ing the  Fi.  Fa.  to  a  return  of  Nihil. 

PreudnleDt  Conveyancet- Vy  Debtor  to  Son— Setting 
Aside— Cue  at  Bar. -Conveyances  from  a  father, 
who  is  in  debt,  to  his  sons,  without  any  valuable 
consideration,  declared  to  be  grossly  fraudulent, 
and  decreed  to  be  set  aside  at  the  suit  of  the  cred- 
itors of  the  father,  who  obtained  their  Decrees 
long  after  the  execution  of  the  Deed. 

Samet- Same—  Same— Same.— If  a  father  purchase 
lands,  and  direct  the  conveyance  tp  be  made  to 

ohis  child,  the  conveyance  maybe  impeached  for 
fraud  by  a  creditor  of  the  father.    Therefore. 


•Bxecutlons.— On  this  subject,  see  monographic 
note  on  "Executions"  appended  to  Paine  v.  Tutwller, 
27Gratt440. 

See  principal  case  cited  in  M'CuUough  v.  Som- 
merville,  8  Leigh  484;  Findlay  v.  Toncray,  S  Rob. 
878:  Taylor  v.  Spindle.  2  Gratt.  67. 

tPraudalent  Conveyances. -See  full  discussion  of 
this  subject  in  monographic  note  on  "Fraudulent 
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where  a  father.  B..  purchased  two  tracts  of  land 
of  C,  under  an  ag^reement  that  the  letfal  title 
should  be  withheld  till  the  purchase  money  be 
secured,  or  paid,  and  the  father  held  the  posses- 
siiin  as  real  beneflcial  owner  for  several  years, 
and  then  belng^  in  debt,  directed  the  vendor  of 
the  land.  C.  to  convey  to  his  son.  W..  which  was 
done,  and  gave  possession  to  his  said  son.  no  val- 
uable consideration  having  passed  from  the  son. 
either  to  his  father,  or  the  vendor,  and  then  di 
reeled  his  said  son  to  convey  and  deliver  a  part  of 
the  said  laud  to  another  son.  P  .  which  was  done, 
no  valuable  consideration  nassinir.  these  convey- 
ances decided  to  be  fraudulent  and  void,  and  de- 
creed to  be  set  aside,  and  the  lands  to  be  sold,  at 
the  suit  of  the  creditors  of  the  father. 

Same  -Same  -Rl8:hts  of  Purchaser  from  Son.  —  Al- 
though if  a  son  obtain  a  conveyance  for  land  pur- 
chased by  his  father,  that  conveyance  may  be  set 
aside  for  fraud  by  a  creditor  of  the  father,  whilst 
the  land  is  la  the  hands  of  the  son:  yet.  If  the  son 
sell  and  convey  the  land  to  a  third  person  for 
valuable  consideration,  who  has  no  notice  of  the 
fraud  between  father  and  son.  such  third  person 
belng^  a  bona  tide  purchaser,  will  be  protected  lo 
bis  purchase  against  the  creditors  of  the  father, 
from  the  operation  of  the  Sutute  of  Frauds,  by 
its  proviso. 

3ame -Same -5«me— Priority  over  Judgment  —  Cred- 
itor of  Qrantor.t— And  if  the  Deed  of  such  bona  tide 
purchaser  be  not  duly  recorded,  yet  he  will  be 
protected  in  his  purchase  against  a  creditor  of  the 
father,  who  obtains  a  Decree  against  the  father, 
after  the  bona  fide  purchase  so  made,  because 
such  a  purchaser  has  a  prior  equity  to  such  cred- 
itor. For.  if  the  original  vendor  had  never  made 
a  Deed  to  the  son.  yet  the  purchaser,  holding  the 
equitable  title  transferred  from  the  father  to  the 
son.  and  from  the  son  to  him.  would  have  had  a 
better  right  to  call  on  the  original  rendor  for  a 
conveyance  of  the  legal  title,  than  any  creditor 
of  the  father  obtaining  a  Judgment  against  him. 
after  his  transfer  of  the  equitable  right  to  the  son. 

Decreed—Two  Decrees  against  Defendant  on  Same  Day 
--Effect.— If  there  be  two  Decrees  on  the  same  day 
against  a  Defendant's  land,  the  whole,  and  not  a 
moiety  only  of  the  land,  ought  to  be  directed  to  be 
sold;  for.  at  Law,  each  of  two  Judgments  would 
have  taken  a  moiety  of  the  land,  and  both  of 
course  the  whole.  If  It  had  been  extendible  at  Law. 

This  was  an  appeal  taken  by  Henry  £. 
Coleman  and  William  A.  Bentley,  from 
a  Decree  rendered  agfainst  them 
619  *and  others,  by  the  Superior  Court  of 
Chancery  for  the  Richmond  Dis- 
trict. 

The  Bill  was  exhibited  in  February, 
1820,  by  John  F.  Cocke,  and  Anne,  his 
wife,  who  was  Anne  Konald,  and  Elizabeth 
Ronald  ;  and  sets  forth,  that  William  Bent- 
ley,  in .  the  year  1793,  together  with  Samuel 
Pleasants  and  John  Swann,  qualified  as 
Guardians  of  the  female  Plaintiffs,  and  of 
their  sister,  Jane  Ronald,  and  executed  a 
Guardian's  Bond,  with  four  sureties,  (nam- 


and  Voluntary  Conveyances"  appended  to  Cochrane 
v.  Paris.  11  Gratt.  348. 

The  principal  case  Is  cited  on  the  point  in  Taylor 
V.  Spindle,  2  Gratt.  57:  Dold  v.  Geiger.  2  Gratt.  102: 
Withers  v.  Carter.  4  Gratt.  415;  Lockhar  v.  Beckley. 
10  W.  Va.  96. 

IReal  Estate  —  Priority  —  Equitable  Interest  —  Legal 
Title.-  In  Delaplain  v.  Wilkinson.  17  W.  Va.  267.  It 
is^aid:  "It  seems  that  It  has  long  been  au  estab- 
lished rule  of  courts  of  equity,  that,  apart  from  any 
po  iitlve  proviNlon  of  a  statute  to  the  contrary,  where 
one  has  an  equitable  Interest  In  land  with  a  firood 
right  to  call  for  the  conveyance  of  the  legral  title, 
and  a  subsequent  encumbrancer  (f.  o-  a  Juderment 
creditor)  whose  debt  did  not  orlgrinally  affect  the 
lands,  acquires  the  leg-al  title,  he  .shall  notwithstand- 
insr  be  postponed  to  the  equitable  claimant.  For 
since  the  subsequent  encumbrancer  did  not  origi 
nally  take  the  land  for  his  security,  nor  had  in  his 
view  an  intention  to  affect  it.  when  afterwards  the 
land  is  affected  by  his  lien,  and  he  comes  in  claim- 
iuflr  under  the  very  person  who  is  obliged  In  con- 
science to  make  the  assurance  good,  he  stands  In 
that  person's  place  and  is  postponed,  despite  his  le- 
gal title,  to  the  superior  equity  of  the  adverse  claim- 
ant. 2  Lom.  Dig.  487:  Burgh  v.  Francis.  1  P.  Wms. 
279:  Withers  v.  Carter,  4  Gratt.  411;  Coleman  v. 
Cocke,  6  Rand  618:  2  Min.  Inst.  873.  874." 

See  princlnal  case  also  cited  In  Camden  v.  Harris. 
16  W.  Va.  M8. 


ing  them;)  that  the  sister,  Jane,  died  some 
time  afterwards,  under  age  and  unmarried, 
leaving  the  female  Plaintiffs  her  heirs: 
that  Pleasants  and  Swann  were  merelj 
passive,  and  that  William  Bentley  took  pos- 
session of  the  lands,  slaves,  and  other  per- 
sonal property  of  the  Plaintiffs,  and 
received  the  rents,  issues  and  profits 
thereof,  till  August,  1806,  when  the  Plain- 
tiff, Elizabeth,  made  choice  of  Samuel 
Pleasants  as  her  Guardian,  and  Anne,  of 
John  Swann  as  hers:  that  Bentley,  bavin}? 
disposed  of,  and  dissipated  a  great  deal  of 
property  of  the  female  Plaintiffs,  their  new 
Guardians  sued  Bentley,  to  compel  him  to 
account,  and  to  restrain  him  from  wasting 
the  estate,  and  the  Superior  Court  of  Chan- 
cery, finally,  on  the  19th  February,  1819, 
Decreed,  that  the  said  Bentley  should  pay 
each  of  the  Plaintiffs,  his  former  Wards, 
(who  had  then  come  of  age,)  the  sum  of 
$6,621  62,  and  their  joint  costs,  amounting 
to  $337  99:  that  the  Plaintiffs  sned  out 
their  Executions  against  the  said  Defend- 
ant's goods,  by  which  the  costs  were  made, 
and  the  sum  of  S91  86  for  each  of  the  Plain- 
tiffs, and  '^no  effects,"  returned  as  the 
residue. 

The  Bill  states,  that  the  said  William 
Bentley,  early  in  1805,  purchased  of  Wil- 
liam A.  Cocke  a  tract  of  land  in  Halifax 
County,  containing  one  thousand  and  fifty- 
seven  acres,  for  the  sum  of  1,8001.,  and  in 
1806,  purchased  of  James  Cocke  another 
tract  of  land  and  ferry  in  the  same  Connty, 
for  1,2001.,  and  paid  the  full  amot:nt  of  the 
purchase  money  to  the  Messrs.  Cockes; 
that  at  the  former  period,  the  said  Bentley 
was  indebted  to  the  PlaintifiFs 
620  *in  more  than  $12,000.  and  at  the  lat- 
ter period,  more  than  $14,000,  accord- 
ing to  the  report  made  in  the  before-men- 
tioned cause:  that  no  Deed  was  made  of  the 
said  tracts  of  land  to  the  said  Bentley, 
but  that  by  his  desire,  William  A.  Cocke 
conveyed,  in  August,  1805,  the  first  men- 
tioned tract  to  William  A.  Bentley,  a  son 
of  the  said  William  Bentley;  and  by  the 
same  request,  James  Cocke  conveyed,  in 
1806,  the  second  tract  to  the  same  William 
A.  Bentley:  that  no  consideration  passed 
from  William  A.  Bentley  to  .either  James 
or  William  A.  Cocke,  and  the  Bill  ex- 
pressly charges,  that  William  Bentley  vol- 
untarily, gratuitously  and  fraudnlentlv 
caused  the  conveyances  to  be  so  made  to 
his  said  son :  that  the  said  William  A. 
Bentley,  in  May,  1807,  conveyed,  by  the  di- 
rection of  his  father  six  hundred  acres  of  the 
first  mentioned  tract  to  Peter  E.  Bentley, 
a  brother  of  the  said  William  A.  Bentley, 
for  the  consideration  of  Si ;  and  the  Bill 
charges  fraud  also  in  this  transaction. 

The  Plaintiffs  further  aver,  that  the  said 
William  Bentley  made,  in  August,  1807,  a 
fraudulent  conveyance  to  his  son,  John  W. 
Bentley,  of  a  tract  of  land  in  Powhatan 
County,  of  three  hundred  and  ninety  acres, 
with  sixteen  slaves  and  other  property, 
and  that  no  valuable  consideration  passed 
for  the  same:  that  in  April,  1808,  be 
fraudulently  conveyed  another  tract  in 
Powhatan,  on  which  he  then  lived,  con- 
taining eight  hundred  acres,  together  with 
two  negroes,  a  carriage,  .his  horses  and 
stocks   of   all    kinds,    plantation    utensils 
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and  house  hold  furniture,  including  plate 
and  kitchen  furniture,  to  the  same  son, 
John  W.  Bentle'Y,  who  jjave  no  valuable 
consideration  for  the  same:  that  John  W. 
Bentlej  died  in  1814,  having  devised  his 
land  and  other  property  to  his  sister,  Ju- 
dith, and  brother,  Henry  Bentley  ;  and  that 
his  brother,  Joseph  R.  Rentley,  adminis- 
tered on  his  estate:  that  the  said  William 
Beutley  also  conveyed,  fraudulently  to  his 
sou,  Joseph  R.  Bentley,  a  tract  of  land  in 
Halifax,  and  another  in  Harrison  County, 
together  with  sundry  slaves,  and  other 
property,  the  son  paying  no  valuable  con- 
sideration for  the  same. 

621  *When  these  conveyances  were  thus 
made    to    tne    two    sons,    John    and 

Joseph,  the  father  was  still  more  largely 
indeoted  to  the  Plaintiffs. 

The  Plaintiffs  further  state  in  their  Bill, 
that  in  July,  1813,  the  said  Peter  E.  Bent- 
ley  conveyed  to  Henry  E.  Coleman,  for  the 
consideration  of  $6,243.  five  hundred  and 
twenty  acres  of  land,  part  of  the  said 
tract  which  had  been  conveyed  to  him  by 
the  said  William  A.  Bentley,  in  May,  1807; 
and  they  expressly  charge,  that  the  said 
Coleman  was  cognizant,  at  the  time  of  his 
purchase,  of  the  fact,  that  the  said  tract 
wa-i  part  of  that  which  had  been  fraudu- 
lently conveyed,  by  direction  of  the  father, 
by  the  one  son  to  the  other,  and  of  the  fact 
that  the  said  William  Bentley  was  largely 
indebted  to  the  Plaintiffs,  and  as  a  proof 
of  the  fart,  they  refer  to  a  Deed,  bearing 
date  28th  October,  1815,  from  the  said 
William  Bentley  and  Wife  to  the  said 
Coleman. 

They  state,#that  in  June,  1807,  the  said 
William  Bentley,  under  the  pretext  of  in- 
demnifying the  sureties  for  his  adminis- 
tration, on  the  estate  of  William  Ronald, 
conveyed  to  certain  Trustees,  two  tracts  of 
.  land  in  Powhatan,  one  of  them  containing 
four  hundred  and  twenty  acres,  the  other 
eight  hundred,  being  the  same  conveyed 
afterwards  to  John  W.  Bentley,  as  above- 
mentioned:  that  the  said  William  Bentley 
had  fully  administered  the  estate  of  Wil- 
liam Ronald  as  early  as  1794,  when  a  bal- 
ance was  found  in  his  favor  of  more  than 
9851.  due  to  him  from  the  estate,  and  that 
this  pretended  Trust  Deed  was  not  made 
till  1807,  when  the  sureties  in  the  Adminis- 
tration Bond  were  in  no  manner  of  danger, 
but  the  said  William  Bentley,  as  Guard- 
ian, was  indebted  to  the  Plaintiffs  in  the 
above-mentioned  large  sums,  and  they 
therefore  charge,  that  the  said  Deed  of 
Trust  was  executed  for  the  express  purpose 
of  defrauding  them. 

They  state,  that  after  the  above  men- 
tioned voluntary  and  fraudulent  convey- 
ances were  made,  and  during  the  pendency 
of  the  suit  brought  by  their  Guardians 
against  the  said    Bentley,  that  is,  on 

622  the  26th  September.  1811,  he  *the  said 
William    Bentley,    took    the    oath  of 

an  insolvent  debtor. 

They  pray  that  the  said  William  Bent- 
lev,  and  his  sons,  William  A.,  Peter  E. , 
Joseph  R.,  and  Henry  Bentiey,  and  his 
daughter,  Judith  Bentley,  and  the  repre- 
sentatives of  his  deceased  son,  John  W. 
Bentley,  and  the  said  Henry  E.  Coleman, 
may  be  made  parties    Defendants    to   their 


Bill:  also,  that  the  Trustees  for  the  sure- 
ties of  William  Bentley's  administration 
on  the  estate  of  William  Ronald,  and  the 
surviving  sureties,  and  the  representatives 
of  the  deceased  sureties  of  William  Bent- 
ley, as  Administrator  of  Willliam  Ronald, 
and  the  representatives  of  the  deceased 
sureties  of  William  Bentley's  guardianship 
of  the  Plaintiffs,  (all  by  name,)  should  be 
made  parties  Defendants. 

They  pray  that  the  Defendants  to  whom 
the  voluntary  and  fraudulent  conv'^yances 
aforesaid  have  been  made,  may  account 
with  them  for  the  same,  and  may  release 
to  them  the  legal  titles:  that  the  property, 
real  and  personal,  conveyed  to  the  sons,  be 
declared  a  trust  for  the  Plaintiffs,  and  sold 
by  a  Decree  of  the  Court :  that  the  Trus- 
tees for  the  sureties  of  Bentley  release  the 
property  conveyed  to  them,  or  that  the 
property  be  declared  a  trust  for  the  Plain- 
tiffs, after  the  sureties  ate  indemnified: 
that  the  representatives  of  the  sureties  in 
the  Guardian's  Bond  be  required  to  pa3' 
the  penalty  of  the  Bond,  and  that  the  De- 
fendant Coleman  be  declared  a  purchaser 
with  notice,  and  the  land  purchased  by* 
him  be  subjected  to  the  just  claims  of  the 
Plaintiffs,  and  for  general  relief. 

The  Deeds  and  other  documents  referred 
to  in  support  of  the  Plaintiffs'  Bill  are 
correctly  recited  therein,  except  perhaps 
the  Deed  from  William  Bentley  and  Wife  to 
Coleman,  in  1815.  That  Deed  recites  that 
William  Bentley  had  purchased  the  land  in 
Halifax  from  William  A.  Cocke,  previous 
to  his  intermarriage  with  his  present  wife, 
(she  being  the  second, )  but  that  he  had 
given  it  to  his  sons,  Wm.  A.  and  Peter 
E.»  and  that  the  conveyance  was  made  by 
William  A.  Cocke  to  his  son  William 
623  A.  Bentley,  *and  by  him  to  his  son 
Peter  E.  after  his  intermarriage: 
that  Peter  E.  had  conveyed  to  Coleman, 
and  that  doubts  had  been  entertained 
whether  his  said  wife  was  entitled  to 
dower  in  that  land:  to  remove  that  doubt, 
and  io  relinquish  such  supposed  dower 
right,  the  Deed  is  declared  to  be  made. 

The  Deed  from  Peter  E.  Ben  tie  v  to 
Henrv  E.  Coleman,  bears  date  10th  May, 
1813;  it  is  a  Deed  of  bargain  and  ^ale,  in 
the  usual  form,  expressing  the  considera- 
tion paid  by  the  grantee  to  the  grantor, 
and  with  general  warranty.  It  does  not 
show  on  its  face  how  Peter  E.  Bentley,  the 
grantor,  derived  his  tilie.  The  Deed  is 
attested  by  five  witnesses,  was  proved  in 
the  County  Court  of  Halifax,  on  the  24th 
May,  1813.  by  two  witnesses,  which  was 
ordered  to  be  certified,  but  it  does  not  ap- 
pear to  have  been  ever  proved  by  any 
other  witnesses,  and  was  therefore  not 
recorded. 

Amongst  the  documents  referred  to  by 
the  Bill,  are  three  Executions  of  Fi.  Fa., 
consequent  on  th«  Decrees  rendered  in  the 
suit  of  the  Guardians  of  the  female  Plain- 
tiffs, which  suit  was  in  process  of  time 
carried  on  by  the  Plaintiffs  themselves, 
they  having  come  of  age.  One  of  the 
Executions  was  in  behalf  of  Elizabeth 
Ronald,  againsf  William  Bentley's  goods 
and  chattels,  for  $6,621  62.  with  interest 
from  30th  January,  1811,  till  paid;  another 
in  behalf  of  John  F.  Cocke  and    Anne    his 
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wife,  agaiait  the  tame  Defendant,  for  the 
same  sum;  and  the  third  in  behalf  of  all  of 
the  said  Plaintiffs  against  the  same  De- 
fendant for  $337  99,  which  had  been  De- 
creed to  them  for  their  joint  costs.  All  of 
the  Executions  bore  date  8th  March,  1819, 
returnable  to  the  first  day  of  the  next 
Term,  and  were  levied  by  the  Marshal  on 
three  slaves,  the  proceeds  of  the  sales  of 
which  were  applied  first  to  the  dischar^^e  of 
the  Execution  for  costs,  and  the  surplus 
divided  and  applied  equally  to  the  other 
two,  on  each  of  which  was  made  the  sum 
of  S91  86.  The  Marshall  does  not  return 
^^nulla  bona,*'   as  to   the  residue   of 

624  the  money  *decreed  to  the  Plaintiffs, 
nor  does  it   appear    from  the   Record 

that  any  other  Execution  was  sued  out  un- 
der that  Decree.  This  suit  was  shortly 
afterwards  brought. 

So  much  for  the  Bill,  and  its  exhibits. 

The  Defendant  William  A.  Bentley,  an- 
swered, saying  that  in  1805  or  '06,  a  verbal 
contract  was  made  between  his  father  and 
himself,  by  which  he  was  to  purchase,  and 
receive  from  his  father,  a  tract  of  land, 
lor  which  his  father  had  paid  a  full  and 
valuable  consideration :  that  as  some  diffi- 
culty was  expected  in  the  relinquishment 
of  dower  bv  his  father's  wife,  it  was  agreed 
that  the  Messrs.  Cockes  should  convey  di- 
rectly to  the  Defendant,  and  that  the  De- 
fendant should  convey  six  hundred  acres 
to  his  brother  Peter:  that  several  ex- 
changes having  been  made  between  the 
Defendant  and  his  brothers  Peter  and 
Joseph,  he  now  retains  about  fifty  acres  of 
that  six  hundred  acre  tract,  for  which  he 
has  paid  a  valuable  consideration  to 
Joseph.  He  argues,  that  if  no  valuable 
consideration  had  passed,  that  blood  alone, 
from  a  father  in  prosperous  circumstances, 
to  a  son  just  commencing  Hie,  would  be 
entitled  to  some  respect,  and  that  the 
creditors  of  William  Bentley  could  not  dis- 
turb his  title,  so  long  as  there  was  other 
property  unprotected  by  such  an  equity ; 
but  he  avers  that  for  the  five  hundred  and 
seven  acres  which  he  holds, he  bound  himself 
to  pay  his  father  1,0001.,  in  annual  instal- 
ments, beginning  in  1808,  and  that  he  has 
paid  that  sum,  the  last  in  1812.  [He  sup- 
ports this  allegation  by  the  deposition  of 
one  Armistead  Martin,  who  proves  that  he 
saw  the  Defendant  pay  his  father  2001.  in 
each  of  the  years  1808-9-10;  and  by  the 
deposition  of  John  Peck,  who  proves  that 
he  saw  him  pay  his  father  2001.  in  1812, 
and  that  William  Bentley  said  that  it  was 
the  last  instalment.]  The  Defendant 
further  says,  that  since  1812,  he  has  made 
sundry  advances  to  his  father,  and  to  others 
for  him,  but  has  rarely  retained  the 
vouchers,  knowing  there  would  been  no 
occasion  for  them  between  himself  and  his 
father:  that  he  has  recently  paid  2621.  10  4, 
as  a    surety  for  his  father,  under  an 

625  Execution  issued    by  Ellis  A  AlHn. 
[This    allegation  is  supported  by  the 

deposition  of  the  Deputy  Sheriff.]  He  con- 
cludes that  he  has  thus  pa*d  a  full  and 
valuable  consideration  for  the  land,  and 
prays  that  the  Bill  may  be  dismissed  as  to 
him. 

The    Defendant,  Henry  E.  Coleman,  an- 
swers, and  says  that  he  purchased  of  Peter 


E.  Bentley,  a  tract  of  land  in  Halifax, 
containing  five  hundred  and  twentj-oae 
acres,  for  $6,243,  which  he  has  long  since 
paid  for.  At  the  time  of  the  purchase  be 
knew  that  the  said  tract  was  part  of  that 
conveyed  by  William  A.  Cocke  to  WiUiam 
A.  Bentley,  but  he  has  no  recollection 
that  he  knew  the  fact,  that  William  Bentlev 
had  purchased  and  paid  for  the  land,  and 
desired  Cocke  to  convey  to  William  A. 
Bentley.  That  Peter  E.  Bentley  had  been 
in  possession  of  the  land  for  several  years, 
and  the  Defendant  denies  that  at  any  time 
before  the  transaction  was  closed  by  the 
payment  of  the  purchase  money  to  the  said 
Peter,  he  the  Defendant  had  any  notice 
whatever,  that  William  Bentley  was  in- 
debted to  the  Plaintiffs,  or  others,  or  that 
he  had  procured  the  said  land  to  be  con- 
veyed to  the  said  William  A.  Bentley,  for 
the  purpose  of  defrauding  the  Plaintiffs,  or 
any  other  creditor,  or  creditors.  With  re- 
spect to  the  Deed  to  him  from  William 
Bentley  and  Wife,  in  1815,  he  says,  that 
after  he  had  paid  to  Peter  Bentley  about 
two  thirds  of  the  purchase  money,  he  was 
informed  that  the  wife  of  William  Bentlej 
would  set  up  a  claim  of  dower,  and  required 
a  release  of  that  interest,  and  the  Deed  was 
executed  for  that  purpose  alone.  He  relies 
for  this  protection,  on  his  own  equitable 
and  legal  title,  obtained  from  Peter  E. 
Bentley,  without  notice  of  the  claim  of  the 
Plaintiffs,  fortified  by  the  Deed  from  Wil- 
liam Bentley  and  Wife,  made  before  the 
Plaintiffs  obtained  any  Judgment  or  Decree 
against  the  said  William  Bentley,  which 
could  have  given  them  a  lien  on  any  land 
which  the  latter  might  have  owned. 
626  ^Several  of  the  representatives   of 

the  sureties  for  the  Administration 
of  William  Ronald's  estate  answered,  but 
it  is  not  necessary  to  notice  those  An- 
swers. 

The  deposition  of  William  A.  Cocke  was 
taken.  He  proves  that  in  1796,  or  '97,  he 
sold  to  William  Bentley  a  tract  of  land  in 
Halifax  of  one  thousand  one  hundred  acres 
and  more,  for  which  the  said  William  Bent- 
ley alone  paid  him,  and  he  made  the 
Deeds  in  1805,  to  William  A.  Bentley,  at  the 
request  of  his  father.  He  denies  that,  at 
the  time  of  the  purchase,  William  Bentley 
declared  he  was  purchasing  for  his  son, 
and  would  not  ask  for  a  Deed  till  he  came 
of  age :  the  Deed  was  not  to  t>e  made  till 
the  purchase  money  was  secured,  but  it 
was  made  sooner.  The  whole  money  was, 
however,  afterwards  paid. 

James  Cocke  deposed,  that  about  the  year 
1800,  he  exchanged  his  land,  containing  one 
hundred  and  fifty  four  acres,  at  Bibb's 
ferry,  in  Halifax,  valued  at  1,0001..  with 
William  Bentley,  for  a  tract  of  eight 
hundred  acres,  in  Amelia,  valued  at  $7  50 
per  acre;  the  deponent  made  the  Deed 
in  1806,  by  request  of  William  Bentley,  to 
his  son  William  A.  Bentley,  for  the  pur- 
pose, as  Bentley  said,  of  saving  the 
expense  of  record  in  two  Deeds.  The  depo- 
nent paid  the  difference  to  William  Bentley, 
or  to  his  orders,  transmitted  by  his  son 
William  A.  Bentley. 

There  were  two  other  depositions  taken 
by  the  Plaintiffs,  to  invalidate  the  evidence 
of  Armistead  Martin  and  John    Peck,    the 
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two  witnesses  adduced  by  William  A. 
Bentley  to  prove  the  payment  of  1,0001.  t3 
his  father  in  several  years  from  1808  to 
1812. 

The  Chancellor  pronoanced  an  interloc- 
utory Decree  on  the  24th  June,  1826;  in 
which,  after  reciting  the  Decree  rendered  in 
1819,  in  behalf  of  the  present  Plaintiffs, 
against  William  Bentley  and  others,  and 
stating  that  Executions  had  issued,  and 
that  they  had  produced  only  a  small  part 
of  the  sums  Decreed,  he  says,  that  **It  also 
appears  to  the  Court,  that  while  the  said 
William  Bentley  was  largely  indebted  to  his 
Wards,     he,    by     several     voluntary 

627  Deeds,    *conveyed,    or   caused   to   be 
conveyed     to    his    sons,    the    whole, 

or  nearly  the  whole,  of  his  estate,  real 
and  personal,  and  afterwards  took  the 
oath  of  an  insolvent  debtor."  He  then 
specifies  those  Deeds,  viz.,  the  Deeds 
from  William  A.  Cocke  and  James  Cocke, 
to  William  A.  Bentley;  from  William 
A.  to  Peter  E.  Bentley ;  the  two  Deeds 
from  William  Bentley  to  his  son,  John 
W. ;  and  from  the  said  William  Bentley  to 
his  son,  Joseph.  He  then  proceeds:  "It 
also  appears  to  the  Court,  that  the  said 
Peter  E.  Bentley  sold  and  conveyed  to  the 
Defendant,  Henry  E.  Coleman,  five  hun- 
dred and  twenty  acres,  part  of  the  said  land 
in  Halifax,  purchased  as  aforesaid  from  the 
said  William  A.  Cocke.  This  purchase  and 
conveyance  were  made  pending  the  suit 
in  this  Coutt,  in  which  the  Decree  afore- 
said was  rendered ;  and  on  the  face  of  the 
conveyance  it  appears,  that  the  Defendant, 
Coleman,  had  notice  of  the  manner  in 
which  the  said  Peter  E.  Bentley  acquired 
his  title  to  the  lands  aforesaid.  The  said 
Coleman,  toconfirm  his  title  thus  acquired, 
took  a  De^d  of  Release  from  the  said  Wil- 
liam Bentley  and  Wife  in  October,  1815." 
The  Decree  then  states,  that  it  does  not 
appear  that  the  Deeds  for  the  lands  in 
Halifax  had  ever  been  recorded,  and  that 
it  was  admitted  **by  the  Defendant's 
Counsel,  that  the  said  Deeds  were  not 
otherwise  recorded,  than  appears  by  the  cer- 
tificates of  the  Clerk,  though  he  insisted, 
that  as  the  legal  title  to  the  said  land  had' 
never  been  in  the  said  William  Bentley, 
the  recording  of  the  said  Deeds  was  not 
necessary  to  their  validity.  Upon  the  facts 
above  stated,  and  upon  the  proof  in  the 
cause,  the  Court  is  of  opinion,  that  all  the 
aforesaid  Deeds  to  the  sons  of  William 
Bentley,  were  voluntary,  fraudulent  and 
void,  as  to  the  Plaintiffs,  the  creditors  of 
said  William  Bentley;  and  that  the  whole 
of  the  property,  real  and  personal,  conveyed 
by  them,  is  liable  to  be  sold  in  satisfaction 
of  the  debts  due  to  the  Plaintiffs.  The 
Court  is  also  satisfied,  that  the  Deed  to 
the  Defendant,  Coleman,  does  not  prevent 
the  property  thereby  conveyed  to  him, 

628  from  being  subjected  to  *the  Plain- 
tiffs' claim;  but,  as  he  is  a  pur- 
chaser for  valuable  consideration,  the 
Court  will  not  subject  his  property  to  sale, 
until  it  shall  be  ascertained  whether  the 
Plaintiffs'  debt  can  be  satisfied  from  the 
other  property  within  the  reach  of  the 
Court." 

The  question  arising    on  the  Deed  to  the 
Trustees  for   indemnifying    the  sureties  to 


the  administration  on  William  Ronald's 
estate,  are  deferred  till  the  final  hearing ; 
and  in  the  mean  time,  the  property  so  con- 
veyed will  be  brought  into  market,  and  the 
proceeds  held  subject  to  the  future  order  of 
the  Court.  The  quebtion  as  to  the  liabil- 
ity of  the  sureties  of  William  Bentley  as 
Guardian,  is  also  deferred. 

The  Decree  then  directs,  that  unless  the 
Defendants,  or  some  of  them,  shall  pay  to 
the  Plaintiffs  the  sums  respectively  due  to 
them,  the  Defendants  do  surrender  the 
whole  of  the  property,  real  and  personal, 
included  in  the  Deeds  aforesaid,  to  the 
Marshals,  who  are  directed  to  sell  the  same 
on  the  terms  specified :  but,  the  Marshal  is 
ordered  not  to  require  a  surrender  of  the 
land  held  by  the  Defendant,  Coleman,  nor  to 
proceed  to  sell  the  same,  unless  the  pro- 
ceeds of  the  other  property  surrendered 
under  the  Decree,  shall  be  insufificient  to 
satisfy  the  debt  and  interest  due  to  the 
Plaintiffs. 

From  this  Decree  the  Defendants,  Cole- 
man and  William  A.  Bentley,   appealed. 

Leigh,  for  the  Appellants. 

Johnson  and  Stanard,  for  the    Appellees. 

December  17.  JUDGE  GREEN  deliv- 
ered his  opinion. 

1  The  Appellees  having  obtained  Decrees 
against  William  Bentley,  filed  their  Bill 
against  him,  and  many  persons  holding 
personal,  and  others  holding  real  property, 
some  of  them  directly,  and  others  indi- 
rectly, under  him,  the  object  of  which  was 
to  set  aside  the  conveyances  as  being 
629  ^fraudulent  as  to  them,  and  to  sub- 
ject the  property,  thereby  conveyed, 
to  the  satisfaction  of  their  claims. 

The  Counsel  for  Coleman,  who  holds  a 
part  of  the  land  In  question,  urged  as  an 
objection  to  the  jurisdiction  of  the  Court, 
that  at  the  time  when  the  Bill  was  filed, 
the  Plaintiffs  had  not  a  capacity  to  sue  out 
Elegits  on  their  Decrees,  without  taking 
some  further  preliminary  step  to  enable 
them  to  do  so,  and  consequently  had  not 
then  a  subsisting  lien  on  their  debtor's 
land,  that  not  being  the  effect  of  a  Judg- 
ment only  per  se,  but  of  the  capacity  to 
extend  it  by  Elegit,  and  that  a  creditor  at 
large,  having  no  lien  on  his  debtor's  land, 
cannot  claim  the  aid  of  a  Court  of  Equity, 
in  order  to  enable  him  to  reach  it  by  re- 
moving impediments  to  his  proceedings  at 
Law.  This  objection,  if  well  founded, 
would  lead  to  the  dismission  of  the  Bill  as 
to  the  relief  sought,  in  respect  to  all  the 
lands  mentioned  in  it. 

The  objection  is  founded  on  the  decision 
of  this  Court  in  Eppes  v.  Randolph,  2  Call, 
125,  and  a  recent  decision  of  C.  J.  Mar- 
shall, to  the  same  effect,  in  which  it  was 
held,  that  a  judgment  creditor  could  not 
overreach  in  Equity  a  bona  fide  conveyance 
of  his  debtor's  land,  made  after  the  Judg- 
ment, and  at  a  time  when  the  capacity  to 
sue  out  an  Elecrit  was  suspended  in  conse- 
quence of  no  Execution  having  been  sued 
out  within  the  vear,  and  no  election  en- 
tered on  the  Record,  or  for  any  other  cause. 
These  decisions  proceeded  upon  the  merits 
of  the  respective  cases,  and  not  upon  the 
question  of  jurisdiction,  and  whether  right 
or  wrong,  do  not  touch  the  case  under  con- 
sideration, either  in  respect  to  the  question 
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of  jnrisdictioa,  or  upon  Its  merits;  for  here 
all  the  Defendants  were  purchasers  before 
tbe  date  of  the  Decrees,  and  are  charged  to 
have  purchased  fraudulently.  And  in  all 
the  cases  upon  the  subject,  in  tbe  Bnglish 
Court  of  Chancery,  it  seems  to  have  been 
tbe  uniform  course  to  consider  a  Judg- 
ment, with  a  capacity  to  acquire  the  right 
to  sue  out  an  Elegit,  by  Scire  Facias  or 
otherwise,  as  such  a  lien  as  gave  jurisdic- 
tion   to   the   Court   whenever    other 

630  circumstances  justified  its  ^interposi- 
tion.     And  in  no  case    has  there  ever 

been  any  enquiry  whether  the  Judgment 
had  been  kept  alive  by  taking  out  Execu- 
tion within  the  year,  or  otherwise,  or 
whether  it  had  been  actually  revived  or 
not,  in  the  case  of  the  death  of  either  party, 
unless  from  some  cause,  (for  instance  the 
great  lapse  of  time,)  it  was  doubted 
whether  the  party  could  revive  his  capac- 
ity to  sue  out  an  Elegit,  by  reviving  bis 
Judgment,  as  in  the  cast  of  Burroughs  v. 
Elton,  11  Ves.  29. 

However  all  this  may  be,  I  think  it  clear 
that  at  the  time  when  this  Bill  was  filed, 
the  Plaintiffs  had  an  existing  capacity  to 
sue  out  Elegits  upon  their  Decrees,  without 
any  preliminary  proceeding  whatever. 
They  bad  taken  out  Executions  of  Fieri 
Facias,  which  had  been  levied,  and  re- 
turned in  part  satisfied  by  the  sale  of  the 
property  taken,  without  any  return  of  Nihil 
as  to  the  residue.  And  in  such  a  case,  it 
is  contended,  that  the  Plaintiff  could  not 
take  out  an  Elegit,  without  first  taking 
out  a  new  Execution  of  Fi.  Fa.,  and 
having  it  returned  Nihil,  upon  the  ground 
that  upon  the  just  construction  of  our 
Statute  concerning  Executions,  it  was  re- 
quired that  a  party  electing  to  resort  to 
one  species  of  Execution,  could  not  reiort 
to  one  of  another  description,  until  he  had 
exhausted  the  effect  of  the  first,  by  pursu- 
ing it  to  a  return  of  Nihil  or  Non  est  In- 
ventus ;  and,  especially,  th:«t  upon  the  literal 
terms  of  the  Statute,  an  Elegit  could  not 
be  taken  out  after  a  Fi.  Fa.  or  Ca.  Sa. 
returned,  unless  the  return  was  Nihil,  or 
Non  est  Inventus. 

This  leads  us  to  a  particular  examination 
of  our  Statute,  the  first  section  of  which 
provides,  that  all  ^*  persons  who  have,  or 
shall  hereafter  recover  any  debt,  damages 
or  costs,  in  any  Court  of  Record,  may  at 
their  election  prosecute  Writs  of  Fieri 
Facias,  Elegit,  and  Capias  ad  Satisfacien- 
dum, within  the  year,  for  taking  the  goods, 
lands  and  body  of  the  debtor."  It  then 
prescribes  the  teste  and  return  days,  and 
the  forms  of  those  Executions,  and  of  their 
returns.     The  third  section  provides, 

631  that    **whcn    any    *Writ    of    Execu- 
tion shall    issue,    and    the    party,  at 

whose  suit  the  same  is  issued,  shall  after- 
wards desire  to  take  out  another  Writ  of 
Execution  at  his  own  proper  costs  and 
charges,  the  Clerk  may  issue  the  same,  if 
the  first  be  not  returned  and  executed ; 
and  where,  upon  a  Ca.  Sa.  the  Sheriff  shall 
return,  that  the  Defendant  is  not  found, 
the  Clerk  may  issue  a  Fi.  Fa. ;  and  if, 
upon  a  Fi.  Fa.  he  shall  return  that  the 
party  hath  no  goods,  or  that  only  part  of 
tbe  debt  is  levied,  in  such  case  it  shall  be 
lawful  to  issue  a    Ca.  Sa.  upon    the    same 


Judgment;  and  where  part  of  a  debt  shall 
be  levied  upon  an  Elegit,  a  new  Elegit 
shall  issue  for  tbe  residue;  and,  where 
Nihil  shall  be  returned  upon  any  Writ  of 
Elegit,  a  Ca.  Sa.  or  Fi.  Fa.  may  issue, 
and  so  vice  versa ;  and  where  one  Judgment 
is  obtained  against  several  Defendanti, 
Execution  thereon  shall  issue,  as  if  it  were 
against  one  Defendant,  and  not  other- 
wise." 

The  fourth  section,  enacts  tbe  provisioos 
of  32  Hen.  8,  ch.  5,  which  provides,  that 
if  a  tenant  by  Elegit  be  evicted,  he  may 
have  Scire  Facias  against  the  debtor, 
bis  heirs,  executors  and  administrators,  and 
have  such  Executions  for  the  residue  of 
bis  debt  unpaid,  as  if  no  Execution  bad 
theretofore  issued,  enlarging  tne  provisiont 
of  the  English.  Statute,  in  this,  that  whilst 
that  only  allowed  a  new  Elegit,  ours  allowt 
a  new  execution  of  any  sort.  Tbe  next 
three  sections  enact  tbe  provisions  of  tbe 
16th  and  17tb  Car.  2,  ch.  5,  declaring,  that 
an  Extent  shall  not  be  avoided  on  account 
of  tbe  omission  of  any  lands  which  were 
extendable.  The  eighth  and  ninth  sectioos 
enacts  the  provisions  of  the  21st  Jas.  1,  ch. 
24,  authorising  a  new  Execution  against 
the  lands  and  tenements,  goods  and  chat- 
tels of  a  debtor  dying  in  execution,  except 
such  lands  and  tenements  as  have  beeo 
buna  fide  sold  for  the  payment  of  some 
other  creditor,  and  the  proceeds  so  applied. 

The  thirteenth  section  enacts  the  provi- 
sions of  29tb  Car.  2,  ch.  3,  declaring,  that 
goods  shall  be  bound  by  a  Fi.  Fa.  only  from 
the  time  of  the  delivery  to  the  Sheriff. 
632  *The    twenty-eighth    section     pro- 

vides, that  a  debtor  in  execution  may 
relieve  his  body,  by  surrendering  goods  to 
be  sold  as  if  taken  under  a  Fi.  Fa.,  pro- 
vided that  if  they  be  not  sufficient  to  pay 
the  debt,  or  are  subject  to  a  lien,  a  new 
Fi.  Fa.  or  Ca.  Sa.  may  issue.  These  are 
all  the  provisions  which  touch  the  ques- 
tion under  consideration. 

The  argument,  that  a  party  having  once 
made  an  election  to  take  one  species  of 
Execution,  cannot  afterwards  resort  to 
another,  till  that  elected  is  exhausted  by 
a  return  of  Nihil  or  not  found,  proceed! 
upon  the  idea,  that  such  is  the  effect  of  tlie 
first  section  giving  such  election,  or  tbe 
consequence  of  the  particular  provisions  of 
the  third  section,  according  to  which,  in 
every  case,  (except  one,  in  which  a  new 
species  of  Execution  is  allowed  to  be  re- 
sorted to,)  the  former  is  supposed  to  be  first 
returned  Nihil,  or  not  found ;  and  so  in  the 
twenty-eighth  section,  in  which  a  Fi.  Fa. 
or  a  Ca.  Sa.  but  not  an  Elegit,  is  allowed 
after  a  debtor  has  been  discharged  upon 
the  surrender  of  property,  which  proves  in- 
sufficient to  pay  the  debt  incumbered. 
And  the  other  suggestion,  that  the  literal 
terms  of  tbe  Statute  allowing  a  Ca.  Sa. 
or  Fi.  Fa.  after  an  Elegit  returned  Nihil, 
and  so  vice  versa  forbids  an  Elegit  after 
a  Ca.  Sa.  or  Fi.  Fa.,  unless  they  be  returned 
Nihil  in  the  one  case,  and  not  found  in 
the  other,  proceeds  upon  the  idea,  that 
onr  Statutes  have  abrogated  the  Common 
Law  in  respect  to  Executions,  and  contain 
in  their  own  provisions  all  the  Laws  in 
force  upon  that  subject,  none  of  which 
propositions    appear  to    me  to   be  ^nstain- 
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able.  And  if  not,  then  ttpon  Common  Law 
principles  connected  with  the  Stautes  giv- 
ing the  Elegit  the  latter  Execution  might 
issue  after  a  Fi.  Fa.  in  part  satisfied, 
although  not  returned  Nihil,  as  was  decided 
in  the  case  of  Berry  v.  Wheeler,  14  Car.  2; 
1st  Siderfin,  91. 

The  Statute  of  Westm.  2,  13  Edw.  1,  ch. 

aQ,  which  gave  the  Elegit,  is  nearlj  in  the 

language  of  ours:  **Wnen  debt  is  recovered 

or  acknowledged   in  the   King's  Court,    or 

damages  awarded,  it    shall    be    from 

633  henceforth    in  the   election    *of    him 
that  sueth  tor  such  debt  or  damages, 

to  have  a  Writ  to  the  Sheriff  Fiera  Facias 
of  the  lands,  (Levari  Facias)  2  Inst.  395, 
and  goods  (Fi.  Fa.)  2  Inst.  Ibid.,  or  that 
the  Sheriff  shall  deliver  to  him  all  the  chat- 
tels of  the  debtor,  saving  only  his  oxen  and 
beasts  of  the  plough,  and  the  one-half  of 
his  land,"  &c.  At  this  time,  the  Writ  of 
Ca.  Sa.  in  the  case  of  a  private  person, 
was  only  allowed  in  cases  of  trespass  vi 
et  armis,  when  the  Capias  in  Process  laid. 
It  was  afterwards  extended  to  other  cases, 
by  allowing  the  Capias  ad  Respondendum 
to  them. 

'  The  early  constructions  of  the  Statute  of 
Westminister,  proceeding  on  the  maxim 
that  ^^electio  unius  est  exclusio  alterius," 
determined,  that  when  the  creditor  had 
elected  one  species  of  Execution,  he  could 
aever  resort  to  any  other,  although  that 
elected  proved  ineffectual.  Thus,  in  20 
Edw.  2,  Execution,  132,  it  was  held,  that 
after  a  Ca.  Sa.  awarded,  ahhough  it  was 
returned  ^^not  found,"  no  other  Execution 
could  afterwards  issue ;  and  so  in  19th  H. 
6th,  it'washeld,  that  after  an  Elegit  prayed 
and  entered  on  the  Record,  the  party  could 
not  resort  to  any  other  Writ  of  Execution, 
because  he  had  made  his  election  ;  and  in 
the  early  cases  there  are  many  instances  of 
the  like  construction.  But  this  rigorous, 
and  to  creditors,  michievous  construction, 
gradually  gave  way  to  a  more  liberal  spirit 
in  the  Courts  of  Justice,  favoring  the  rem- 
edies of  creditors,  and  in  some  instances,  in 
which  the  contrary  principle  had  become 
so  fixed  as  to  be  beyond  the  power  of  the 
Courts,  the  Legislature  interposed  in  their 
favor,  as  in  the  instances  of  the  Statutes 
of  Hen.  8,  Jac.  1,  and  Ch.  2,  incorporated 
into  ours.  And  when  our  Statute  of  1726, 
the  prototype  of  the  present,  so  far  as  the 
question  under  consideration  is  concerned, 
was  passed,  this  principle  of  construction 
was  almost  wholly,  and  soon  after  was 
entirely  repudiated,  and  the  doctrine  fully 
settled,  that  a  creditor  might  take  in  suc- 
cession all  sorts  of  Execution,  as  long  as 
it  appeared  that  his  Judgment  was  not, 
and  until  it  was  fully  satisfied,  unless 
indeed  some  Execution  had   been  lev- 

634  led,  which    had  *such  a   tendency  to 
satisfy,  as  that  there  was  no  criterion 

by  which  to  ascertain  for  what  sum  a  new 
Execution  should  issue ;  as  a  Ca.  Sa.  exe- 
cuted, or  lands  extended  under  an  Elegit. 
Oqr  Statute  of  1726,  so  far  from  intending 
to  abolish  the  Common  Law  and  English 
Statutes  in  force  here  in  respect  to  Execu- 
tions, and  to  return  to  the  strict  doctrine  of 
election,  which  had  prevailed  in  ancient 
times,  was,  I  think,  designed  to  declare, 
that  the  Common    Law  and    English  Stat- 


utes, prior  to  the  4th  of  James  1,  were  still 
in  force  here,  and  to  be  continued,  and  to 
adopt,  not  only  the  liberal  constuctions  of 
the  Courts  in  favor  of  creditors,  as  far  as 
they  had  then  gone,  but  the  Statutes  in  the 
same  spirit  which  had  been  passed  since 
our  Colonization.  Accordingly,  it  recites 
that  by  the  Common  Law  of  England,  and 
divers  Acts  of  Parliament,  which  are  bind- 
ing on  the  people  of  this  Colony,  all  cred- 
itors might,  at  their  election,  within  the 
year,  prosecute  Executions  of  Fi.  Fa.,  Ca. 
Sa.  and  Elegit;  and  professes  only  to  pre- 
scribe the  forms  of  those  Executions,  and 
their  returns,  in  order  to  produce  uniform- 
ity in  practice.  And  whilst  it  omits  to 
enact  the  Statute  of  Westm.  2,  which  gave 
the  Elegit,  and  that  of  32  Hen.  8,  giving 
remedy  to  tenants  by  Elegit  evicted,  as 
being  already  in  force,  it  enacts  verbatim 
the  other  English  Statutes,  now  incorpo- 
rated in  our  Statute,  which  passed  subse- 
quent to  the  4th  James  1,  which  had  no 
force  here  till  so  re-enacted.  And  the  pre- 
amble to  the  section  which  enacted  those 
provisions,  which  are  now  in  the  third  sec- 
tion of  our  present  Act,  declared  that  they 
were  enacted  for  the  purpose  of  '*  removing 
all  scruples  which  may  be  entertained 
amongst  Clerks-  concerning  the  issuing  of 
Executions  ;*'  and  in  giving  directions  con- 
cerning the  issuing  of  Executions,  the  Act 
conformed  to  the  most  liberal  decisions 
which  had  then  taken  place  in  favor  of 
creditors.  Thus,  the  first  provision  that 
the  Plaintiff  might  have  two  Executions 
of  different  kinds  in  the  hands  of  the  Sher- 
iff, provided  he  had  only  one  executed,  was 
contrary  to  the  ancient  principle  of  elec- 
tion, but  in  conformity  to  the  then 
635  ♦very  recent  decision  (in  1725)  of 
Stamper  v.  Hodson.  8  Mod.  302.  So, 
as  to  the  second  provision,  allowing  a  Fi. 
Fa.  after  a  Ca.  Sa.  returned  **Not  found,*' 
which  was  in  conformity  to  the  decision 
in  Hob.  S7,  So  as  to  the  third,  allowing  a 
Ca.  Sa.  after  a  Fi.  Fa.  returned  **Nihil,»» 
or  in  part  satisfied,  which  was  according 
to  Carr  v.  Copping,  4  James,  cited  11  Vin. 
Abr.  38,  pi.  5.  So  in  the  fourth  case,  of 
an  Elegit  allowed  after  an  Elegit  in  part 
satisfied ;  that  agreed  with  the  decision  in 
the  case  of  Glasscock  v.  Morgan,  14  and 
15  Car. ;  1  Lev.  92.  And  so  also  in  the 
fifth  case,  of  a  Ca.  Sa.  or  Fi.  Fa  after  an 
Elegit  returned  **Nihil:"  that  was  in  con- 
formity with  the  determination  in  Andrews 
V.  Cope,  15  James  1;  cited  Hob.  57;  11 
Vin.  Abr.  42,  Execution,  (Y.  a.)  and  so  in 
the  sixth  case,  of  an  Elegit  after  a  Ca.  Sa. 
returned  **Not  ^ound,"  or  a  Fi.  Fa.  returned 
''Nihil;'*  that  agreed  with  the  more  an- 
cient cases  of  30  Edw.  3,  24  and  others. 
And  the  last  provision,  directing  Execu- 
tions to  issue  against  several,  as  if  there 
were  but  one  Defendant,  pursued  the  deci- 
sion in  Rosser  v.  Welch  A  Kemmis,  Godb. 
208;  11  Jas.  1;  11  Vin.  Abr.  Execution, 
(X.  a.)  pi.  19. 

Considering,  then,  the  general  spirit  and 
objects  of  this  Statute,  I  cannot  conceive 
that  it  was  the  intention  of  its  framers 
to  deprive  creditors  of  remedies  by  Execu- 
tion, which  they  would  have  had  if  the  Stat- 
ute had  not  been  made.  And  even  if  these 
Statutes  were  considered  as  containing  the 


6  RAND. 


Virginia  Rbports,  Aknotatbd. 


686-688 


whole  Law  of  E^xecutioos,  I  should  say  that 
a  rifi^ht  to  take  an  Ble^^it  after  a  Fi.  Fa. 
ia  part  satisfied,  aad  aot  returned  ^^Nihir' 
as  to  the  residue,  would  fall  within  the 
spirit,  and  be  sanctioned  by  the  equity  of 
the  Statutes. 

All  the  Defendants  claiming  lands  di- 
rectly under  William  Bentley,  are  volun- 
teers, and  the  Deeds  under  which  they 
claim,  grossly  fraudulent,  and  the  Decree 
as  to  them  correct. 

The  case  is  different  as  to  the  lands 
claimed  by  William  A.  Bentley  and  Cole- 
man, indirectly  under  him,  in  respect 

636  *to  which  the  facts  are  these:  In 
1796  or  1797,  William  Bentley  pur- 
chased of  Wm.  A.  Cocke,  upwards  of  eleven 
hundred  acres  of  land,  with  an  agreement 
that  no  Deed  was  to  be  made  until  he  had 
given  Bond  and  security  for  the  purchase 
money.  Wm.  A.  Bentley  was  then,  and 
probably  long  after,  an  infant. 

In  August,  1805,  Wm.  A.  Cocke,  at  the 
instance  of  Wm.  Bentley,  conveyed  this 
land  to  Wm.  A.  Bentley,  who  paid  no  val- 
uable consideration  for  it  to  any  one.  Wm. 
Bentley  had  not  then  paid  the  whole  pur- 
chase money,  or  secured  it  to  Cocke,  but 
afterwards  paid  it  to  him. 

In  1800,  James  Cocke  and  Wm.  Bentley 
exchanged  lands,  Cocke  giving  him  one 
hundred  and  fifty-four  acres  adjoining  the 
land  sold  by  Wm.  A.  Cocke  to  Bentley,  at 
the  price  of  1,0001.,  and  Bentley  giving 
Cocke  about  eight  hundred  acres  in  Amelia, 
at  $7  50  per  acre.  A  considerable  part  of 
the  difference  was  paid  by  James  Cocke  to 
William  A.  Bentley,  by  order  of  his  father, 
William  Bentley.  In  December,  1806,  James 
Cocke,  at  the  instance  of  Wm.  Bentley, 
conveyed  the  one  hundred  and  fifty-four 
acres  of  land  to  Wm.  A.  Bentley,  who  paid 
no  valuable  consideration  to  any  one  for  it. 

In  May,  1807,  Wm.  A.  Bentley  conveyed 
to  his  brother  Peter  E.  Bentley,  six  hun- 
dred acres  of  these  two  tracts  of  land,  by 
a  Deed  reciting  that  their  father  had  pur- 
chased the  lands  from  the  Messrs.  Cockes, 
who  had  conveyed  them  to  him  at  the  in- 
stance, and  by  the  permission  of  Wm. 
Bentley,  who  particularly  enjoined  it  upun 
him  to  convey  the  six  hundred  acres  to 
Peter  E.  Bentley,  and  this  is  the  only  con- 
sideration stated,  and  no  other  was  given 
by  Peter  E.  Bentley  to  any  one. 

In  July,  1813,  Peter  E.  Bentley  conveyed 
five  hundred  and  twenty  acres  of  this  land 
to  Coleman,  for  the  consideration  of  some- 
thing more  than  $6,000,  and  in  October, 
1815,  Wm.  Bentley  and  his  wife,  with  a 
view  to  bar  her  claim  to  dower,  con- 
veyed   the    same     land    to    Coleman 

637  *by    a    Deed    reciting    that    William 
Bentley,  had    purchased   the    land  of 

Cocke,  but  had  not  procured  any  convey- 
ance to  himself,  or  in  trust,  and  had  given 
it  to  Peter  E.  Bentley  and  Wm.  A.  Bentley, 
his  sons,  to  the  last  of  whom  Cocke  had 
conveyed  the  land  at  his  request,  vvho  es- 
pecially enjoined  it  on  William  A.  Bentley 
to  convey  to  Peter  E.  Bentley,  all  that 
part  of  the  land  which  laid  above  the  bridge 
road.  At  this  time,  Coleman  had  paid  only 
about  three-fourths  of  the  purchase  money 
to  Peter  E.  Bentley,  but  afterwards  paid 
the  balance,  before,  as  he   says  in  his  An- 


swer, be  had  any  notice  of  the  frand 
charged  upon  the  Bentleys,  by  the  Plain- 
tiffs. 

At  the  several  periods  when  all  these 
transactions  took  place,  William  Bentley 
was  largely  indebted  as  their  Guardian  to 
the  female  Appellees,  who,  sn  August,  1806 
chose  new  Guardians,  and  in  November, 
1807,  instituted  the  suit  against  William 
Bentley  for  the  settlement  of  his  accounts 
as  their  Guardian,  in  which  they  obtained 
the  Decrees  (in  1819,)  which  are  the  foun- 
dation of  this  suit. 

In  1807.  and  early  in  1808,  Bentley  con- 
veyed the  residue  of  his  estate,  real  and 
personal,  without  any  valuable  considera- 
tion to  his  other  children,  and  in  Septem- 
ber, 1811,  took  the  oath  of.  an  insolvent 
debtor.  None  of  the  Deeds,  under  which 
Coleman  claims,  from  those  of  the  Cockes 
to  William  A.  Bentley,  inclusive,  weredaly 
recorded.  This  fact  was  not  charged  in  the 
Bill,  but  being  urged  at  the  hearing,  time 
was  given  to  enquire  into  it,  and  the  fact 
afterwards  admitted  to  be  so. 

If  the  legal  title  to  these  lands  had  even 
been  in  William  Bentley,  and  were  claimed 
under  him  by  direct  conveyances  from  him, 
made  under  the  circumstances  accompany- 
ing the  transfer  of  his  equitable  title  to 
William  A.  Bentley,  his  Deeds  would  clearly 
be  void  for  fraud,  so  far  as  William  A. 
Bentley  was  concerned,  and  even  in  respect 
to  Coleman,  if  he  had  notice  of   the  frand. 

Some  doubt  seems  at  one  time  to  have 
existed  upon  the  question,  whether,  if  a 
father  or  husband  purchase  lands 
638  *in  the  name  of  his  child  or  wife, 
or  in  his  own  name,  causing  in  either 
case  a  conveyance  to  be  made  to  the  wife 
or  child,  the  transaction  could  be  impeached 
by  a  creditor  of,  or  purchaser  from,  the 
husband  or  father,  upon  the  ground  of 
fraud,  inasmuch  as  in  such  case  tliere  is  no 
resulting  trust  for  the  husband  or  father, 
as  in  the  case  of  a  purchase  by  one,  and 
a  conveyance  to  a  stranger. 

In  Lady  George's  Case,  cited  Cro.  Car. 
550,  as  decided  in  the  10th  of  Car.  a  father 
having  purchased  in  the  name  of  his 
daughter,  and  afterwards  sold  to  another, 
it  was  held  in  the  King*s  Bench,  that  un- 
less there  were  some  fraud  discovered,  it 
was  not  within  the  27th  Eliz.  though  there 
be  many  badges  of  fraud. 

In  Back  v.  Andrews,  Prec.  Ch.  1;  2 
Vern.  120,  (1689,)  a  father  purchased  copy- 
hold, which  was  conveyed  to  himself,  and 
his  wife  and  daughter,  and  their  heirs. 
This  was  held  to  be  an  advancement  for  the 
wife  and  daughter,  and  not  a  trust  for  the 
husband,  and  that  a  mortgage  by  him 
should  not  bind  the  lands  in  the  lifetime  of 
the  wife  and  daughter. 

In  Fletcher  v.  Sedley,  2  Vern.  490, 
(1704,)  Wright,  Lord  Keeper,  inclined,  that 
a  lease  purchased  by  A.,  and  conveyed  to 
B.  in  trust  for  A.  during  his  life,  and  after- 
wards for  C,  who  lived  with  A.  as  his 
wife,  and  was  so  reputed,  was  not  assets 
of  A.,  nor  liable  after  his  death  to  his 
creditors;  for  when  a  man  purchases,  be 
may  settle  as  he  pleases,  and  thought  that 
fraudulent  conveyances  are  made  so  only  by 
the  several  Statutes  made  for  that  pnrpoae. 

In  Proctor  v.  Warren,    8el.  Ca.  in    Lord 


852 


m  RAND. 


COI^BMAN  V.  COCKB. 


689-641 


Kinij's  time,  78,  (1729,)  Lord  King  said, 
that  he  did  not  Icaow  that  it  had  ever  beea 
determined,  that  if  a  man  indebted,  intend- 
ing to  provide  for  his  children,  has  an 
estate  originally  conveyed  to  them,  it 
ahotild  be  subject  to  his  debts. 

On  these  cases,  which  are  all  that  I  have 
met  with  tending  to  establish  the  proposi- 
tion, that  such  a  transaction  cannot  be 
impeached  for  fraud,  I  remark,  that  in  Lady 
George's  Case,  and  that  of  Back  v. 
<639  Andrews,  no  fraud  appears  *to  have 
been  established,  and  the  declarations 
of  Keeper  Wright  and  Lord  King  in  the 
other  cases,  were  mere  dicta,  upon  which 
no  Judgment  was  founded. 

Tne  case  of  Stileman  v.  Ashdown,  as  it 
•can  be  collected  from  the  Reports  of  Atkyns, 
vol.  2,  p.  477,  and  Ambler,  pi.  13,  appears 
to  have  been  thus:  The  father  purchased 
lands,  which  were  conveyed,  in  1700,  jointly 
to  himself  and  one  of  his  sons,  and  their 
lieirs,  and  other  land,  which,  in  1708,  was 
-conveyed  jointly  to  himself  and  another  of 
his  sons.  The  dates  of  these  purchases 
are  not  noticed.  They  were  probably  co- 
-temporaneous  with  the  conveyances.  The 
father  was  also  entitled  to  an  equity  of 
redemption  of  an  estate  mortgaged  to  one 
of  his  said  sons.  In  1721,  a  creditor  of  the 
father  obtained  a  Judgment  against  him. 
The  father  continued  in  possession  of  these 
lands  until  his  death  in  1735,  when  his  sons 
entered  upon  the  estates  respectively  con- 
veyed to  them  jointly  with  their  father. 
The  Executor  of  the  creditor  filed  his  Bill 
against  the  sons,  for  satisfaction  out  of 
the  mortgaged  and  purchased  estates. 
In  1742,  Lord  Hardwicke  decreed,  that  the 
Plaintifif  might  redeem  the  mortgage;  in 
which  case  the  mortgaged  premises  should 
be  sold,  and  the  money  paid  for  the  re- 
•demption  of  the  mortgage,  refunded,  and 
then  the  Judgment,  and  the  costs  at  law  and 
in  Equity,  satisfied.  And  if  the  sales  of 
the  mortgaged  premises  should  not  be  suffi- 
oient  to  satisfy  the  whole  of  the  Plaintiff's 
demands,  that  then  a  moiety  of  each  of  the 
estates,  conveyed  jointly  to  the  father  and 
his  son  respectively,  should  be  sold,  and 
the  balance  due  to  the  Plaintiffs  paid  out  of 
the  proceeds  rateably  and  proportionably, 
and  the  surplus  paid  to  the  sons  respect- 
ively. But,  if  the  sales  of  the  whole  prop- 
erty should  not  be  sufficient  to  pay  the 
whole  of  the  plaintiff's  demands,  the  Court 
reserved  the  consideration  of  the  rents  and 
profits  of  the  two  moieties  directed  to  be 
sold.  Upon  a  re-hearing  in  1743,  upon  the 
petition  of  the  Plaintiff,  who  considered 
himself  aggrieved  in  that,  the  De- 
640  cree  did  *not  subject  the  whole  of 
the  purchased  lands,  and  all  their 
rents  and  profits  to  his  demands,  the  De- 
cree was  affirmed. 

In  this  case  the  whole  of  the  purchased 
lands  conveyed  jointly  to  the  father  and 
sons,  was  considered,  so  far  as  the  creditor 
was  concerned,  as  belonging  to  the  father, 
but  as  between  the  father  and  the  sons  re- 
spectively, and  as  between  the  sons,  as 
belonging  to  the  latter,  according  to  the 
conveyances.  A  moiety  was  condemned  to 
satisfy  the  Plaintiff's  demand,  not  because 
the  father  was  entitled  by  the  conveyances 
to  a  moiety,  tor  in  that  case   the   right    of 


survivorship  in  the  sons,  which  they  in- 
sisted on,  would  have  been  preferable  to 
the  lien  of  the  Judgment  on  the  father's 
moiety;  (6 Co.  Rep.  79,  Lord  Abergaveny's 
Case,)  but  because  considering  the  father 
as  entitled  to  the  whole,  so  far  as  the  cred- 
itor was  concerned,  yet  only  a  moiety  could 
be  subjected  in  Equity  .'since  no  more  could 
have  been  reached  at  Law,  if  it  had  been  a 
legal  estate. 

Lord  Hardwicke,  as  reported  by  Atkyns, 
argued  that  although  a  purchase  by  a 
father,  in  the  name  of  a  child,  in  general 
imported  an  intention  to  advance  the  child, 
and  prevented  the  implication  of  a  trust 
for  the  father,  such  as  would  arise  in  the 
case  of  a  conveyance  to  a  stranger,  yet  that 
a  conveyance  jointly  to  the  father  and 
child,  was  not  calculated  to  effect  the  ob- 
ject of  an  advancement,  and  left  it  doubt- 
ful whether  it  was  so  intended;  a 
suggestion  which  contradicted  the  express 
decisions  in  point  in  Scroope  v.  Scroope, 
1  Ch.  Ca.  27;  15  Car.  2,  and  Back  v.  An- 
drews, before  noticed,  and  the  subsequent 
decision  in  Dyer  v.  Dyer,  noticed  in  1  P. 
Wms.  112,  Note;  and  I  am  persuaded  that 
Lord  Hardwicke's  Judgment  did  not  pro- 
ceed on  that  ground,  for  if,  as  between  the 
father  and  children,  respectively,  there 
was  a  trust  for  the  father,  and  therefore, 
and  for  that  reason  only,  the  property  lia- 
ble for  his  debts,  then  for  the  same  reason, 
the  surplus  of  the  sales,  after  satisfying 
the  debt,  would  have  been  Decreed  to  be 
paid  to  the  eldest  son,  as  heir  at  law, 
641  and  who  was  a  party,  ^whereas  the 
Decree  was  precisely  such  as  must  be 
made  in  the  case  of  all  fraudulent  convey- 
ances, setting  them  aside  so  far  as  to  let 
in  the  claims  of  creditors,  and  leaving 
them  to  have  full  effect  as  between  the  par- 
ties. And  that  this  was  the  ground  of  the 
Judgment,  appears  by  Lord  Hardwicke's 
concluding  observation :  '*It  is  not  neces- 
sary that  a  man  should  be  actually  indebted 
at  the  time  he  enters  into  a  voluntary  set- 
tlement, to  make  it  fraudulent,  for  if  he 
does  it  with  a  view  to  his  being  indebted 
at  a  future  time,  it  is  equally  so,  and  ought 
to  be  set  aside."  And  Sugden,  in  his 
Treatise  on  the  Law  of  Vendors,  (page 
424,)  justly  considers  this  as  the  ground  of 
the  Judgment,  **the  settlement  being  con- 
sidered as  voluntary,  and  fraudulent  against 
creditors."  And  after  showing  that  the 
case  of  a  joint  conveyance  to  father  and 
child  cannot  he  distinguished  from  that  of 
a  conveyance  to  the  child  only,  but  that  in 
both  cases,  as  between  the  parties,  it 
should  be  considered  as  an  advancement, 
he  adds,  *' Fraud  is  of  course  an  exception 
to  every  rule." 

Thus  we  have  against  the  dicta  of  Keeper 
Wright  and  Lord  King,  the  express  deci- 
sion of  Lord  Hardwicke,  in  Stileman  v. 
\shdown,  and  the  implied  admission  in 
Lady  George's  Case,  that  a  purchase  by  a 
father,  and  a  conveyance  to  a  child,  may 
be  impeached  for  fraud,  either  by  a  creditor 
of,  or  purchaser  from,  the  father.  And 
so  in  Christ's  Hospital  v.  Budgin  et  ux.  2 
Vern.  683,  it  was  said,  that  a  purchase  in 
the  name  of  a  wife  or  child  after  marriage, 
and  voluntary,  may,  perhaps,  be  fraudu- 
lent   as    against   creditors,  in  like  manner 
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as  if  the  settlement  was  of  property  actually 
vested  ia  the  husbaad  or  father.  Aad  de- 
plorable, indeed,  would  be  the  imbecility 
of  the  Law  if  it  could  not  reach  such  a 
case  as  that  under  consideration.  Here 
the  father  purchased  in  his  own  name,  and 
not  in  the  names  of  his  children:  he  held 
the  property,  in  one  instance,  as  his  cwn 
ten  years,  and  in  the  other  six,  not  only  ap- 
parently, but  as  the  real  beneficial  owner 
of  the  property.  He  was  then  largely  in- 
debted, and  any   creditor   who   could 

642  then  '^have  had  a  Judgment  against 
him,  might  have  subjected  that  prop- 
erty to  the  payment  of  his  debts,  either 
under  our  Statute,  making  uses  and  trusts 
liable  to  the  charges  and  debts  of  the  ces- 
tui qui  trust,  or  upon  the  original  princi- 
ples of  a  Court  of  Bk^uity,  which,  following 
the  Law,  will,  in  general,  give  such  relief 
against  equitable  estates  of  the  debtor,  as 
might  be  had  at  Law,  if  the  estate  was 
legal.  The  beneficial  estate  was  settled  in 
the  father,  and  it  was  as  much  a  fraud  to 
give  away  to  a  child  this  beneficial  inter- 
est, to  the  prejudice  of  his  creditors,  as  to 
have  conveyed  away  the  legal  title  in  like 
manner,  if  he  had  it.  If  such  a  transac- 
tion could  not  be  held  to  fall  within  the 
Statute  of  Frauds,  I  should  think  it  might 
be  well  reached  by  the  general  principles 
of  Equity,  according  to  which  the  Cockes 
were  trustees  for  William  Bentley.  And  al- 
though a  conveyance  by  them  to  his  son, 
with  William  Bentley's  assent,  would,  as 
between  the  parties,  extinguish  the  trust, 
and  the  son  would  hold  the  land  exempt 
from  it,  yet  a  Court  of  Equity  might  well 
hold,  that  by  reason  of  the  fraudulent  in- 
tent of  this  transfer,  the  existing  trust  for 
William  Bentley  should  not  be  thereby  de- 
stroyed, but  should  still  subsist  so  far  as 
creditors  were  concerned ;  upon  the  ground 
that  persons  acquiring  a  title  by  fraud  are 
held  to  be  trustees  for  the  injured  person, 
although  they  certainly  did  not  intend  to 
require  the  property  in  that  character. 

The  Decree  was,  therefore,  right  also  as 
respects  the  lands  held  by  William  A. 
Bentley,  and  has  properly  directed  the 
whole,  and  not  a  moiety  only  of  the  lands 
held  subiect  to  satisfy  the  demand  of  the 
Appellees,  to  be  sold,  since  there  were  sev- 
eral Decrees  on  the  same  day ;  each  of 
which  would  have  taken  a  moiety  of  the 
lands,  if  they  had  been  extendable  at  Law. 

As  to  Coleman,  I  think  he  must  be  con- 
sidered as  a  bona  fide  purchaser,  for  valu- 
able consideration,  without  notice  of  the 
fraud,  and  therefore  protected  against  the 
operation  of  the  Statute  of  Frauds  by  its 
proviso.  And  as  to  the  lands  held  by  him, 
the  only  question  is,  whether  they  are 

643  liable  *to  the  claims  of  Bentley's 
creditors  on  account  of  the  Deeds  un- 
der which  he  claims  not  being  duly  re- 
corded. Upon  the  fullest  consideration,  I 
am  of  opinion  that  they  are  not.  So  far  as 
Coleman  is  concerned,  we  are  to  consider 
the  case  as  if  William  A.  Bentley  had  given 
to  his  father  an  adequate  valuable  consid- 
eration for  the  transfer  of  his  interest  in 
the  lands  purchased  from  the  Cockes,  and 
that  the  transaction  was  tainted  by  no 
fraud.  The  equitable  interest  of  the  father 
was  not  transferred  to   the   son    by  the  ex- 


ecution of  Deeds  to  him  by  the  Cockes,  but 
by  the  previous  authority  given  by  him  to 
them  to  execute  those  Deeds.  And  if  such 
an  authority  had  been  given  by  the  letter, 
and  the  Deeds  never  made,  a  bona  fide  pur- 
chaser of  the  equitable  interest  from  Wil- 
liam A.  Bentley,  would  have  bad  a  better 
right  now  to  call  upon  the  Cockes  for  their 
conveyance  of  the  legal  title,  than  any 
creditor  of  William  Bentley  getting  a  Judg- 
ment against  him  after  the  transfer  of  his 
equitable  right  to  his  son.  Such  a  transfer 
was  valid  without  Deed,  and  was  not  nec- 
essarily to  be  recorded  to  make  it  availa- 
ble against  his  creditors.  The  Deeds  from 
the  Cockes  passed,' not  Bentley's  equitable 
title,  but  their  naked  legal  title  only,  and 
if  void  so  far  as  to  leave  that  title  still  in 
them,  yet  those  Deeds,  together  with  the 
other  evidence  in  the  cause,  would  be  full 
proof  that  William  Bentley's  equitable 
right  was  transferred  to  his  son,  and  in 
respect  to  Coleman,  we  must  take  it  to 
have  been  done  (as  before  said)  bona  fide, 
and  for  valuable  consideration :  So,  that  if 
we  held  the  Deeds  to  be  void,  it  would  not 
avail  the  Appellees  any  thing.  The  Decree 
as  to  Coleman  should  therefore  be  reversed, 
and  the  Bill  dismissed,  and  in  all  other  re- 
spects affirmed. 

The  PRESIDENT,     and    JUDGES    CA- 
BELL, COALTER,  and  CARR  concurred. 


644      ^Cole's  Administrator  v.  M'Rae. 
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Chancery  Prsctlce— Decree  to  Sell  Lnod— Priority  of 
Ueiie.*-  If  there  be  several  partlen  who  claim  to 
be  paid  their  debts,  and  to  be  Indemolfled  for 
securityship  out  of  a  debtor's  land  aud  chattels 
conveyed  by  Deeds,  and  there  be  an  adversary 
creditor  by  Judgment,  who  claims  to  have  the 
Deeds  set  aside  for  fraud,  and  the  property  sold  to 
pay  his  Judtfment-debt.  an  interlocutory  Decree, 
which,  without  deddinif  on  the  validity  of  the 
Deeds,  or  the  extent  to  which,  and  in  what  order 
the  said  several  debts  are  chargeable  on  the  prop- 
erty, yet  directs  that  the  lands  conveyed  shall  be 
hold  for  cash,  and  the  proceeds  to  be  paid  into 
Bank  to  the  credit  of  the  cause.  Is  premature  and 
erroneous,  because  it  has  a  tendency  to  sacrifice 
the  property,  by  discouraging  the  creditors  from 
bidding,  as  they  probably  would,  if  their  right  to 
satisfaction  of  their  debts.  Ac.  had  been  previously 
ancertained. 

Same- Decree  for  Sale  of  Personalty- Priority  of  Ueas. 
—  Such  a  Decree  may  be  proper  as  it  regards  the 


^Chancery  Practice- Decree  to  Sell  Land— Prtority  of 
Liens.- It  Is  a  well-settled  rule  that  where  there  are 
conflicting  claims  to  priority  out  of  the  proceeds  of 
land  about  to  be  sold  to  satisfy  the  liens  upon  it  th<» 
court  In  order  to  prevent  the  danger  of  sacrifldDf 
the  property  by  discouraging  the  creditors  from 
bidding  as  they  probably  might  if -their  right  to 
satisfaction  of  their  debts  and  the  order  In  which 
they  were  to  be  paid  out  of  the  property,  were  pre- 
viously ascertained,  should  declare  the  order  of 
payment  before  It  decrecN  the  sale  to  be  made, 
laege  v.  Bolssleux.  15Gratt-  108.  citing  the  principal 
case,  and  Buchanan  v.  Clark.  10  Gratt.  164.  as  it*  au- 
thority. And  In  Bristol  Iron.  etc..  Co.  v.  Caldwell.  9^ 
Va.  48,  27  S.  E.  Rep.  838,  it  is  said:  "There  is  no 
better  settled  rule  of  equity  practice  In  thissuie 
than  that  which  declares  it  to  be  premature  and 
erroneous  to  decree  a  sale  of  land  to  satisfy  encum- 
brances thereon  before  ascertaining  the  liens  bind- 
ing the  land,  aad  their  amounts  and  priorities. 
This  principle  was  established  at  an  early  day  In 
the  leading  case  of  Cole  v.  McRae.  6  Bawi.  644.  where 
it  was  held  that  such  a  decree  was  premature  and 
erroneous,  because  a  sale,  without  prevlonsiy 
ascertaining  and  determining  the  liens  and  incum- 
brances, and  the  order  In  which  they  are  charge- 
able, has  a  tendency  to  sacrifice  the  property  M>ld. 
by  discouraging  the  creditors  from  bidding.  a<<  they 
probably  would,  if  their  right  to  the  satisfaction  of 
their  debts,  etc.,  had  been  previously  ascertained- 
This  case  has  been  followed  by  numerous  decisions- 
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sale  of  chattels,  because  they  are  perishable, 
liable  to  be  wasted,  and  do  sacrifice  need  be  appre- 
hended, because  they  may  be  sold  in  detail. 
Same— Conflicting  dalms  to  Land— Disposal  of  Land 
Until  Rights  Ascertained. t— As  to  the  lands,  they 
should  in  such  case,  be  put  into  the  bands  of  a 
receiver,  to  be  rented  out.  until  the  rights  of  the 
parties,  in  respect  to  that  subject,  are  determined. 
LaviDfiT  a  due  regard  to  the  rights  of  the  widow  of 
the  debtor. 

John  M'Rae  of  Petersburg,  filed  his  Bill 
on  the  4th  February,  1822,  ia  the  Richmond 
Chancery,  against  William  Cole  and  others, 
which  states,  that  he  obtained  a  Judgment 
in  the  Superior  Court  of  Law  of  Peters- 
burg, in  October,  1820,  for  $9,120,  with  in- 
terest from  30th  June,  1820,  till  paid  and 
costs,  subject  to  a  credit  of  $4«153,  from  the 
23d  October,  1820:  that  a  Ca.  Sa.  was  is- 
aned.  Cole  was  arrested,  and  took  the  in- 
solvent oath  on  the  30th  December,  of  the 
aame  year,  giving  in  a  schedule  of  his  es- 
tate, consisting  only  of  three  bonds,  ex- 
ecuted to  him  by  one  Thomas  P.  Cocke, 
for  $166  67  each.  He  charges  that*  Cole, 
aware  that  Judgment  would  be  rendered 
against  him,  prepared  to  rpnder  it  unavail- 
ing, by  a  succession  of  fraudulent  convey- 
ances, and  that  he  still  lives  on  a  farm  in 
genteel  style,  enjoying  many  luxuries  as 
well  as  comforts.  The  first  of  those  con- 
veyances was  made  in  July,  1820,  to  Ben- 
jamin Harrison  as  Trustee,  (whom  he 
makes  a  Defendant,)  to  whom  he  con- 
veyed personal  property,  consisting  of 
twenty  slaves,  his  stock  of  horses,  mules, 
cattle,  and  hogs,  his  plantation  utensils, 
household  furniture,  of  which  much  was  of 
an  expensive  character,  and  kitchen 
645  furniture,  for  the  purpose  *of  secur- 
ing the  payment  of  six  or  seven 
thousand  dollars,  for  which  the  uncles  of 
his  wife,  Benjamin  Cocke,  and  Thomas 
Cocke,  were  his  sureties,  or  creditors:  that 
of  these  debts  $3,385  were  due  for  a  tract 
of  land  then  recently  purchased  by  Cole 
from  Byrnes's  Executors,  which  land  was 
under  no  incumbrance,  and  would  have 
constituted  a  more  certain  indemnity  than 
personal  estate,  if  fraud  against  creditors 
had  not  been  intended :  that  $1,354  were 
due  to  Benjamin  Cocke  by  Bond  of  that 
date,  and  that'  the  balance  was  due  on  de- 
livery Bonds,  against  any  danger  from 
which  no  indemnity  ought  to  have  been 
required,  unless  the  debtor  was  suspected 
of  the  vilest  fraud.  The  second  Deed  was 
executed  on  the  13th  October,  1820,  by  Cole 
and  Wife,  by  which  they  conveyed  to  Ben- 


of  this  court  to  the  same  effect.  Many  of  them 
are  cited  in  Horton  v.  Bond.  28  Gratt  815;  Schultz  v. 
Hansbroufirh.  S3  Gratt  567.  and  Fidelity  Loan.  etc.. 
Co.  V.  Dennis.  93  Va.  604.  25  S.  E.  Rep.  546."  To  the 
same  effect,  the  principal  case  is  cited  with  ap- 
proval in  Wash.,  etc..  R.  Co,  v.  Alex  ,  etc..  R.  Co..  19 
Gratt  617:  Lipscombe  v.  Roarers.  20  Gratt  660:  Moran 
V.  Brent  25  Gratt  106:  Horton  v.  Bond,  28  Gratt  822: 
Schultz  V.  Hansbroufirh.  33  Gratt  567,  577.  and /oo^ 
note;  Hojre  v.  Junkin.79  Va.  281:  Alexander  v.  Howe. 
86  Va.  202.  7  S.  E.  Rep.  248:  Stevens  v.  McCormick,  90 
Va.  736.  19  S.  E.  Rep.  742:  Marllnj?  v.  Robrecht  13  W. 
Va.  461:  Tracey  v.  Shumate.  22  W.  Va.  500:  Hartman 
V.  Evans.  38  W.  Va.  679.  18  S.  E.  Rep.  814;  Sandusky 
V.  Faris.  49  W.  Va.  160,  88  S.  E.  Rep  672. 

.See  further.  monoffrapb1cn/>^«on  'Judicial  Sales" 
appended  to  Walker  v.  Page.  21  Gratt  636 

The  principal  case  is  also  cited  in  Beard  v.  Ar- 
buckle.  19  W.  Va  148. 

tChancery  Practice— Appointment  of  Receiver.— See 
principal  case  cited  in  Moran  v  Johnston,  26  Gratt 
111. 

See  firenerally.  monographic  note  on  "Receivers" 
appended  to  Gibson  v.  Randolph.  2  Munf.  310. 


jamin  Cocke,  as  Trustee,  three  tracts  of 
land  containing  nine  hundred  acres,  more 
or  less,  near  Petersburg,  on  the  extraordi- 
nary trust,  the  Trustee  should  at  the  end 
of  one  year,  sell  the  land  on  a  credit  of 
one,  two,  three,  and  four  years,  and  out  of 
the  proceeds  of  such  sale,  should  pay  those 
of  Cole's  creditors  who  should,  within 
thirty  days,  sign  the  Deed,  and  thus  be- 
come parties  thereto:  but,  he  avers  that  no 
one  creditor  did  sign  it,  and  therefore  it  be- 
came of  no  effect.  The  third  Deed  was  ex- 
ecuted by  the  said  William  Cole  on  the  29th 
December,  1820,  by  which  he  conveyed  to 
Thomas  P.  Cocke,  his  wife's  brother,  abso- 
lutely, all  his  interest  in  the  lands  and 
slaves  before-mentioned,  and  all  his  wife's 
interest  in  the  dower  slaves  held  by  her 
mother,  for  the  paltry  consideration  of 
$500,  which  were  paid  in  the  three  Bonds 
mentioned  in  the  schedule  aforesaid.  He 
charges  that  this  Deed  was  executed  by 
Cole,  with  full  knowledge  that  the  Execu- 
tion was  in  the  hands  of  the  tiherifF,  and 
after  he  had  promised  to  surrender  himself 
on  the  30th,  and  for  the  sole  purpose  of  en- 
abling him  to  take  the  insolvent  oath.  He 
offers  to  allow  $5,000  instead  of  $500,  for 
the  lands  and  slaves  so  conveyed,  and  will 
consent  that  the  Court  shall  Decree  an  im- 
mediate sale  of  them  for  cash :  that 
646  all  debts  then  legally  *chargea- 
ble  on  them  under  the  Deeds  afore- 
said, shall  first  be  paid  out  of  the  proceeds 
of  the  sale,  and  that  the  $5,000  shall  be  al- 
lowed as  a  credit  to  Cole  in  part  of  the 
Plaintiff's  Judgment.  He  calls  on  Cole  to 
say,  whether  he  will  accept  the  offer :  if 
not,  he  calls  on  Cole,  and  Thomas  and 
Benjamin  Cocke,  who  are  made  Defend- 
ants, to  say  whether  they  did  not  design 
by  the  first  Deed  to  protect  the  property 
against  his  debt,  and  especially  whether 
the  personal  property  was  included  with 
any  other  view,  and  whether  the  said 
Thomas  and  Benjamin  entertained  any  ap- 
prehension of  loss,  when  they  professed  to 
take  a  Deed  of  indemnity :  he  requires  also 
Cole,  and  Benjamin  Cocke,  to  state  what 
debts  were  intended  to  be  secured  by  the 
second  Deed,  and  whether  it  was  not  in- 
tended to  drive  the  Plaintiff  into  a  compro- 
mise, or  sale  of  his  claim,  upon  terms  which 
he  had  rejected :  and  he  requires  Thomas 
P.  Cocke,  who  is  also  made  a  Defendant, 
to  say  what  was  the  inducement  to  the  ex- 
ecution of  the  last  Deed,  whether  he  did 
not  promise  to  cancel  it;  whether  he  did 
really  intend  to  force  his  brother-in-law  to 
abide  by  so  ruinous  a  sale,  and  whether  it 
was  not  designed  to  defeat  the  Plaintiff's 
demand.  He  prays,  that  the  Sheriff  of 
Prince  George  County,  in  whom  the  prop- 
erty vests  by  operation  of  the  Statute,  and 
whom  he  makes  a  Defendant,  may  be  decreed 
to  sell  the  property,  or  that  it  may  be  sold 
in  some  other  way,  and  that  his  Judgment 
debt  may  be  paid. 

The  Deeds  are  filed  as  exhibits,  and  they 
are  truly  set  out,  except  that  the  last  Deed 
conveys  to  Thomas  P.  Cocke,  all  of  Cole's 
interest  in  the  lands  and  negroes  conveyed 
by  the  two  Deeds  of  Trust,  **after  the  pay- 
ment of  the  said  debts,"  &c. 

The  Defendant  Cole,  in  his  Answer,  ad- 
mits the  Judgment  against  him,  but  denies 
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that  it  is  a  just  debt;  says,  it  was  founded 
oa  an  award,  which  he  is  endeavouring  by 
a  Bill  in  Equity  against  M'Kae,  to  set  aside. 
He  denies,  that  there  is  any  fraud  in 
the  conveyances,  or  any  intention  of  fraud, 
either   on  his   part,  or  on  the  part  of 

647  the  other  ^parties  to  those  Deeds;  he 
denies    that    he    is  living  in  comfort 

and  luxury.  He  says,  that  the  whole 
amount  of  the  property  conveyed  by  the 
Deeds,  will  not  sell  for  more  than  S500,  if 
BO  much,  over  and  above  the  debts  they 
were  intended  to  secure.  He  denies,  that 
the  land  he  purchased  of  Byrnes*s  Bxecu- 
tors  is  unincumbered;  on  the  contrary,  he 
avers  that  it  is  under  an  incumbrance  to  a 
former  owner  of  it,  although  the  Defendant 
did  not  know  it  when  he  purchased,  but 
that  being  so  incumbered,  Thomas  Cocke, 
his  surety,  thought  it  prudent  to  take  a 
Deed  on  slaves,  and  other  personal  prop- 
erty, as  an  indemnity.  He  admits  the  ex- 
ecution of  the  conveyances  to  Thomas  P. 
Cocke,  for  the  consideration  of  $500;  says, 
that  he  had  only  an  equity  of  redemption  in 
that  property,  and  that  the  price  agreed 
on  is  a  full  consideration  for  it.  He  de- 
nies, that  there  was  any  agreement  between 
himself  and  the  said  Thomas  P.,  to  have 
the  interest  restoied,  or  re-conveyed,  or 
released  to  the  Defendant.  He  says,  that 
the  second  Deed  expresses  truly  on  its  face 
the  true  intention  of  the  parties.  As  to  the 
ofiFer  of  the  Plaintiff  to  give  $5,000.  he 
considers  it  an  artful  attempt  to  seduce 
the  Defendants  into  an  admission  that  the 
Deed  was  fraudulent,  and  therefore  repels 
the  offer  with  indignation.  He  hopes  to 
be  able  to  set  aside  the  Judgment  of  the 
Plaintiff,  but  if  he  should  fail  in  that,  he 
expresses  his  willingness  that  the  property 
may  all  be  sold  in  any  manner  the  Court 
may  direct. 

Thomas  Cocke,  in  his  Answer,  repels 
with  indignation,  the  imputation  of  fraud 
against  him.  He  says,  when  he  consented 
to  become  Cole*s  surety  for  the  purchase  of 
Byrnes*s  land,  he  was  not  apprised  of 
Cole's  embarrassment:  that  he  executed 
the  Bond  as  surety,  for  Cole,  to  Byrnes's 
Executors,  under  a  conviction  that  a  mort- 
gage of  the  land  bad  been  previously  ex- 
ecuted by  Cole,  as  had  been  stipulated,  and 
he  knows  not  Why  the  Executors  failed  to 
require  a  mortgage,  and  thereby  under- 
took to  augment  the  responsibility  of  the 
sureties:  that,  when  the  Defendant  ob- 
tained a    lien    on    personal    property 

648  from  Cole,  *his  inducement  was,  not 
only  to  secure  himself    against    loss, 

in  consequence  of  the  depressed  value  of 
the  land,  but  as  a  protection  against  other 
large  sums  for  which  he  had  been  security 
for  Cole.  He  says,  that  he  has  reason  to 
believe,  that  the  property  conveyed  by  the 
said  Deed  will  be  inadequate  to  discharge 
the  debts  intended  to  be  secured  by  it,  and 
that  the  reason  why  the  property  has  not 
been  sold  tc  pay  that  debt,  is,  because  the 
last  Bond  has  recently  fallen  due,  and  that 
further  proceedings  on  the  part  of  Byrnes's 
representatives  have  been  injoined  by  the 
Chancellor:  that  the  Defendant  is  perfectly 
willing  that  a  sale  be  made  of  all  of  Cole's 
property,  being  assured  that  the  Chancellor 
will  save  the  Defendant  harmless,  and    di- 


rect the  purchase  money  dne  to  Byrnes's 
Executors,  to  be  paid  out  of  the  lands,  if 
the  personal  subject   should  be  inadequate. 

Benjamin  Cocke  in  his  Answer  denies 
fraud,  and  says,  that  he  had  a  just  claim 
against  Cole  for  the  amount  stated  in  the 
Deed  to  Harrison :  that  the  Defendaui  pro- 
posed to  the  Complainant  to  compromise 
his  controversy  with  Cole,  because  he  be- 
lieved that  the  Plaintiff,  in  the  exchange 
of  lands,  had  obtained  a  very  great  ad- 
vantage over  Cole:  that  the  Plaintiff 
rejected  the  proposal,  whereupon  the  De- 
fendant advised  Cole  to  execute  a  Deed  for 
the  benefit  of  all  his  creditors,  so  that  all 
might  come  in  for  a  distributable  share. 
He  declares  his  willingness  that  a  Decree 
should  be  pronounced,  directing  a  sale  of 
the  propertv. 

Thomas  P.  Cocke  in  his  Answer  admits, 
that  he  became  a  purchaser  of  the  residue 
of  Cole's  estate,  for  S500:  that,  at  the  time 
of  the  purchase,  it  was  believed  not  to  be 
worth  more  after  the  payment  of  all  Cole's 
debts,  and  the  Defendant  is  still  of  that 
opinion.  He  denies,  that  he  contemplated 
any  fraud  in  this  transaction :  thai-  it  was 
his  wish  to  preserve  for  his  sister  and  her 
children  the  remnant  of  the  estate.  He 
says,  he  does  not  know  how  it  can  be  coo- 
sidered  fraudulent,  when  he  was  not  to  be 
entitled  to  any  part  of  the  estate,  till 
649  all  the  debts  were  paid.  If  *he  bad 
intended  to  have  covered  Cole's  es- 
tate, and  protected  it  from  the  payment  of 
his  debts,  he  might  have  been  justly 
charged  with  fraud,  but  his  interest  was 
not  to  accrue  till  after  the  payment  of  the 
debts,  and  that  the  payment  of  Cole's  debts 
was  the  inducement  to  the  execution  of  the 
Deed.  He  expresses  his  willingness  that  a 
Decree  should  be  made,  to  sell  Cole's  whole 
estate  to  pay  all  of  his  debts,  and  the  De- 
fendant is  willing  to  surrender  all  his  in- 
terest under  the  Deed,  after  being  paid  the 
money  already  advanced  by  him. 

So  much  for  the  Bill  and  Answers  in  the 
suit  of  M'Rae  against  Cole  and  others. 

The  Record  also  contains  the  proceediags 
in  a  cross  suit  in  Chancery,  brought  by 
Cole  against  M'Rae.  In  that  suit.  Cole 
represents  that  the  debt  on  which  M'Rae 
"had  obtained  a  Judgment  against  him, 
arose  out  of  a  contract  for  an  exchange  of 
lands.  He  had  purchased  M'Rae's  lots  in 
Petersburg,  and  land  adjacent,  of  which 
the  price  was  fixed,  and  had  given  in  ex- 
change several  valuable  tracts  in  Tennessee, 
of  which  the  price  was  kept  open.  Pending 
the  action  at  Law,  brought  by  M'Rae 
against  him,  on  the  contract,  the  parties 
referred  their  dispute  to  arbitrators,  who 
decided  that  he  should  receive  only  $2  per 
acre  for  his  Tennessee  land.  Cole  claim- 
ing $4.  The  sum  awarded,  constituted  the 
credit  on  M'Rae's  Judgment.  The  object 
of  Cole's  Bill  was  to  set  aside  the  award, 
and  the  Judgment  consequent  thereon. 
He  objected  to  the  award,  not  on  account 
of  the  want  of  integrity  or  ability  in  the 
arbitrators,  but  because  they  were  misled 
and  deceived  by  the  testimony  ot  the  only 
witness  who  was  examined  before  them, 
and  because  great  injustice  had  been  done 
to  him  in  ascertaining  the  value  of  the 
land,  which  he  endeavoured    to  support  by 


856 


6  RAND. 


Isaac  v.  West's  Ez'r. 


660-662 


proof.  At  the  heariag:  oa  the  Bill,  Aa- 
«wer8  and  Depositiona,  Cole'a  Bill  waa  dis- 
missed by  the  Chancellor,  and  is  supposed 
to  have  been  finally  disposed  of.  It  is  not 
necessary  to  say  more  here  as  to  that  case, 
because    it    is    not  referred  to  in  the 

650  Decree  either  of  'the   Chancellor,    or 
of  the  Court  of  Appeals,  in    the    suit 

which  forms  the  subject  of  this  Report. 

Daring  the  progress  of  this  suit,  about 
March,  1824,  Cole  died,  leaving  a  widow. 
The  suit  was  revived  in  the  name  of  Ben- 
jamin Cocke,  jr.,  the  Aministrator,  but 
the  widow  does  not  appear  to  have  been 
made  a  party. 

At  the  Term  in  March,  1827,  the  Chan- 
cellor entered  and  interlocutory  Decree  in 
this  case,  of  M-Rae  against  Cole's  Admin- 
istrator and  others,  to  the  following  efiPect : 

^*The  Court,  not  deciding  on  the  priority 
of  any  of  the  creditors  before  it,  doth  order, 
that  one  of  its  Commissioners  do  state  an 
account  of  the  several  claims  and  debts 
which  may  be  chargeable  upon  the  estate 
in  the  proceedings  mentioned:  that  the 
Defendants,  Benjamin  Harrison  and 
Thomas  Cocke,  do  render  before  the  same 
Commissioner  an  account  of  the  trust  prop- 
erty disposed  of  by  them :  that  the  Com- 
missioner make  report,  &c.,  and  that 
tinless  the  Defendants,  or  one  of  them,  do 
within  six  months  pay  the  Plaintifif  the 
amount  of  his  Judgment,  (specifying  it,) 
and  the  costs  of  this  suit,  the  Marshal  of 
this  Court,  or  one  of  his  Deputies,  after 
giving  six  weeks  previous  notice  of  the 
time  and  place  of  sale,  &c.  Ac,  do  sell  to 
the  highest  bidder,  for  cash,  on  the  prem- 
ises, the  tract  of  land  in  that  County, 
(Prince  George,)  in  the  proceedings  men- 
tioned, whereof  William  Cole  died  pos- 
sessed, and  pay  the  proceeds  of  sale  into 
the  Bank  of  Virginia  at  Petersburg,  to  the 
credit  of  this  cause,  subject  to  the  future 
order  of  the  Court,  and  report  his  proceed- 
ings to  the  Court." 

In  February,  1828.  the  Court  of  Appeals 
granted  a  Supersedeas  to  so  much  of  the 
above  Decree  as  related  to  the  sale  of  the 
land. 

Allison,  for  the  Appellants. 

May  and  Spooner,  for  the  Appellees. 

651  *December    18.      JUDGE    GREEN 
prepared  the  following  Decree,  which 

was  concurred  in  by  JUDGES  CABELL, 
COALTER  and  CARR,  and  entered  as  the 
Decree  of  the  Court.* 

**The  Decree  in  this  case  not  having 
decided  upon  the  validity  of  any  of  the 
DeedB  mentioned  in  the  proceedings,  and 
impeached  by  the  Plaintiff  as  fraudulent, 
nor  as  to  the  extent  to  which,  and  in  what 
order,  the  debts  due  from  the  Defendant, 
Cole,  to  the  Plaintiff,  and  the  other  De- 
fendants, are  chargeable  upon  the  property 
professedly  conveyed  by  those  Deeds,  it  is 
not  thought  proper  in  this  stage  of  the  pro- 
ceedings to  decide  those  questions  here. 
And  although  it  is  clear  that  the  whole 
property  conveyed  by  those  Deeds,  or  so 
much  thereof  as  may  be  necessary  to  pay 
all  the  debts  aforesaid,  must  be  sold  for 
that  purpose  in  the  progress  of  this  cause, 
yet    the    Court    doubting    whether    it    was 

•Absent,  the  Pbesidknt. 


proper  to  direct  the  real  property  in  ques- 
tion to  be  sold  for  cash  to  be  deposited  in 
the  Bank  to  the  credit  of  the  cause  before 
these  questions  were  decided,  since  that 
course  had  a  tendency  to  sacrifice  the  prop- 
erty, by  discouraging  the  creditors  from 
bidding,  as  they  probably  would,  if  their 
right  to  satisfaction  of  their  debts,  and 
the  order  in  which  they  were  to  be  paid 
out  of  the  property,  were  previously  ascer- 
tained, awarded  a  Supersedeas  in  respect 
to  the  land  only,  leaving  the  Decree  as  to 
the  personal  property  to  be  executed,  inas- 
much as  that  was  perishable,  and  liable 
to  be  wasted,  and  no  such  sacrifice  was  to 
be  apprehended  in  respect  thereto  from  the 
causes  aforesaid,  since  it  could  be  sold  in 
detail.  And  the  Court  is  now  of  opinion 
that  the  Decree,  so  far  as  it  directed  the 
lands,  in  the  proceedings  mentioned,  to  be 
sold,  was  premature,  and  therefore  erro- 
neous: and  that  the  said  lands  should  have 
been  put  into  the  hands  of  a  receiver,  to 
be  by  him  rented  out  until  the  rights  of 
the  parties,  in  respect  to  that  sub- 
652  ject,  *were  determined,  having  a  due 
regard  to  the  rights  also  of  the  widow 
of  Cole,  if  any  she  has.'* 

The  Decree  was  therefore  reversed,  so 
far  as  it  conflicts  with  this  opinion,  and 
afi&rmed  as  to  the  residue,  and  the  cause 
remanded  to  be  further  proceeded  in  ac- 
cordingly. 


Isaac  V.  West's  Executor. 

December.  1828. 

Deed  off  Bmancipation— Constructton— Increaset— Case 
•t  Bar.— A  Deed  of  Emancipation,  by  wbich  the 
master  manumfta  bis  slayes  at  his  death,  directs, 
that  they  shall  serve  him  as  lonir  as  be  lives,  and 
at  bis  death  g-o'free  from  all  persons:  and.  for 
himself,  his  heirs,  ezecators.  and  admlDisirators. 
rellnqaisbes  all  his  rierbt  "ind  title  to  the  said  ne- 
irroes,  is  to  be  construed  as  passing  a  present  rlsrht 
to  freedom,  reserving  a  riflrbt  in  the  jrrantor  to 
their  personal  services  dnrlnsr  his  life,  as  a  condi- 
tion of  the  emancipation.  Therefore,  a  child  born 
of  one  of  the  emancipated  females  in  the  interval 
between  the  execution  of  the  Deed  and  the  death 
of  the  firrantor.  Is  free  from  Its  birth. 

3ame— Same—Rale  off.$-If  the  construction  of  a 
Deed  of  Emancipation  be  doubtful,  resort  may  be 
had  to  the  rule,  that  the  Deed  is  to  be  taken  most 
strongly  ag-alnst  the  irrantor.  and  to  the  spirit  of 
the  laws  of  all  civilized  nations  which  favors 
liberty. 

This  was  an  appeal  from  a  Judgment  of 
the  Superior  Court  of  Law  for  the  County 
of  Accomack.  The  Appellant  Isaac,  in- 
stituted an  action  in  forma  pauperis  against 
John  G.  Joynes,  Executor  of  Abel  West, 
deceased  to  recover  his  freedom.  The  Jury 
who  tried  the  cause,  found  a  special  ver- 
dict, as  follows:  That  Abel  West,  in  the 
year,  180C,  was  possessed  of  a  negro  woman 
named  Jenny,  as  his  slave;  that  on  the  8th 
April,  1806,  he  manumitted  the  said  Jenny 
by  a  Deed  in  these   words,  to  wit:  **Know 


tDeed    of    Eaancipatlon— Construction— increase.— 

See  principal  case  cited  on  this  subject  in  Manns  v. 
Givens.  7  Tieifirn  717:  Loeran  v.  Com.,  2  Gratt.  f>74: 
Wood  V.  Humphreys.  12 Gratt  884. 385. 846.  The  prin- 
cipal case  was  cited  in  Forward  v.  Thamer.  9  Gratt. 
539.  to  the  point  that  a  testator  cannot  emancipate  a 
slave  and  annex  a  condition  subsequent  repugnant 
to  the  freedom  conferred. 

tSame— Same- Role  of.— "I  approve  of  the  princi- 
ple declared  by  this  court.  In  the  case  of  Isaacs  v. 
West,  ^Rand.  6.52.  that  every  Instrument  conferrinsr 
freedom,  should  be  construed  liberally.  In  favor  of 
liberty."  Judgb  Cabell  In  Elder  v.  Elder,  4  Lelgrh 
260  To  the  same  effect  the  principal  case  Is  cited 
in  Manns  v.  Givens,  7  Lelg-h  714. 
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all  men  by  these  presents  that  I  Abel  West 
of  Accomack  Couuty  and  State  of  Virginia, 
for  divers  good  causes  aad  coasiderations, 
thereunto  me  moving,  have  and  by  these 
presents    do    manumtt   and    set    free 

653  the  following    negroes  at  *my  death: 
they    shall    serve    me    as    long    as  I 

shall  live,  and  at  my  death  shall  go 
free  from  all  persons,  and  I  do  hereby 
for  myself,  my  heirs,  executors  and  ad- 
ministrators, relinquish  all  my  right  and 
title  in,  and  unto  the  aforesaid  negroes, 
Josiah,  Joshua,  Nanny,  Brittany,  Fanny, 
Toby,  Stephen.  Alcy,  Sampson,  Nancy, 
Jenny,  Jack,  Mary,  Perey.  Peter,  Frank, 
Lrevin,  Strong,  Kesiah,  James,  Annet, 
Candis,  Adam,  Mehala.  In  testimony 
whereof.  I  have  hereunto  set  my  hand  and 
seal  this  8th  April,  1806,  Abel  West, 
(Seal.)**  Which  deed  was  duly  recorded. 
They  found,  that  on  the  1st  January,  1806, 
the  said  Abel  West  placed  the  said  negro 
Jenny,  and  other  negroes  belonging  to 
him,  upon  that  part  of  the  tract  of  land 
supposed  to  be  two  hundred  acres,  which 
in  his  Will  he  devised  to  the  negroes  which 
belonged  to  him,  and  the  said  Jenny  con- 
tinued to  live  on  the  said  land,  from  that 
time  until  the  death  of  Abel  West,  and 
from  that  time  till  Isaac,  the  Plaintt£P, 
was  taken  possession  of  by  the  Defendant: 
that  the  Plaintiff  is  the  son  of  Jenny,  and 
was  born  in  1813,  and  lived  with  his  mother 
from  the  day  of  his  birth  till  the  day  of 
the  death  of  the  said  Abel  West:  that  the 
said  Jenny  and  the  other  negroes  cultivated 
the  said  two  hundred  acres  of  land,  and 
used  the  pro6ts;  and  the  said  West  neither 
cultivated,  nor  interfered  with  the  cultiva- 
tion of  the  said  land  after  Jenny  and  the 
other  negroes  were  placed  on  it,  nor  had  it 
been  cultivated  for  many  year  before  by 
any  one:  that  all  the  negroes  who  were 
placed  on  the  said  tract  were  considered  in 
the  neighbourhood  as  free,  and  were  dealt 
with,  and  dealt  witn  others  as  such,  from 
the  time  they  were  placed  there  till  West's 
death:  that  Nanny,  in  the  said  Deed  men- 
tioned, who  lived  on  the  said  tract,  hired 
out  her  son  Toby,  from  1810,  to  1813,  in- 
clusive and  her  son  Sam,  for  1813,  and  re- 
ceived the  hire4:  that  Jack,  in  the  said 
Deed  mentioned,  is  a  child  of  Jenny,  and 
that  the  said  West,  when  he  placed  Jenny 
on  the  land;  gave  up  to  her  tho  boy  Jack, 
who  continued  in  possession  of  his  mother 
till  he  arrived  to    the   age  of  twenty- 

654  one  years,  and  *that  for  three  years, 
beginning  in  1811,  he  was  hired    out 

by  her,  and  she  received  the  hires:  that 
the  said  West  never  made  any  objection  to 
the  dealings  and  transactions  of  the  said 
Jenny  and  the  other  negroes,  or  exercised 
any  control  over  them:  that  in  1803.  the 
said  Abel  West  declared  that  he  intended 
after  his  death,  that  his  slaves  should  never 
serve  his  relations,  or  any  one  else.  They 
found,  that  Abel  West  died  3uth  May.  ^816, 
having  first  made  his  last  Will  and  Testa- 
ment, bearing  date  22d  of  that  month, 
which  Will  is  found  in  haec  verba.  [After 
devising  sundry  tracts  of  land  to  his  rela- 
tions, and  bequeathing  them  sundry  valua- 
ble cattels,  he  says.  *'Item,  I  give  all  the 
negroes  which  belonged  to  me  the  land  ly- 
ing   above    the    Neck  road,  supposed  to  be 


two  hundred  acres  more  or  less,  it  being 
part  of  the  land  where  I  now  live,  to  them 
and  their  heirs  forever  on  the  female  side 
in  common  amongst  them  all  as  a  place  of 
refuge.  I  also  authorise  my  Bxecotors  to 
give  them  thirty  barrels  of  com,  and  one 
thousand  weight  of  pork.  I  also  give  them 
all  the  flax,  wool,  and  leather  that  may  be 
in  the  hou^e  at  my  death.  Item,  I  give  to 
my  men  Joshua,  Will,  Sam,  Parker,  Ed- 
mund, and  Adam,  forty  dollars  each  should 
they  finish  the  crop."  He  appoints  the 
Defendant  his  Executor.] 

The  Jury  also  found,  that  the  two  hun- 
dred acres  given  by  the  Will  to  the  negroes, 
is  the  same  land  on  which  Jenny  and  the 
other  negroes  had  been  placed  by  West,  at 
the  time  aforesaid :  that  the  said  West,  af- 
ter the  payment  of  his  debts,  left,  besides 
negroes,  personal  estate  of  the  value  of 
more  than  f 4.000:  that  Joshua,  Brittany, 
Sampson,  Mary,  Perry,  Frank,  and  Adam, 
named  in  the  said  Deed  lived  with  West  till 
his  death,  and  that  Brittany  and  Mary  had 
several  children  born  after  April,  1806,  all 
of  whom  also  lived  with  West  till  his  death, 
and  that  Alice  was  placed  by  West  with 
John  G.  Jornes,  after  April.  1806.  and  con- 
tinued with  him  till  West's  death.  The 
Jury  also  found  a  Deed  executed  by  West, 
bearing    date   27th     June,     1808,    by 

655  which,  after  reciting  that  he  had  *by 
the  Deed   of  April,  1806,  manumitted 

Josiah  after  his  death,  he  released  to  the  said 
Josiah  his  life  estate  in  him,  and  all  claim 
to  his  services,  from  that  time,  making  him 
as  completely  free  in  every  respect  as  he 
had  a  right  to  do,  which  Deed  was  duly 
recorded.  They  also  found  that  the  said 
Abel  West  had,  by  Deed  of  the  24th  Feb- 
ruary, 1806,  which  was  duly  recorded, 
emancipated  sundry  other  slaves,  eleven 
in  number,  absolutely,  and  without  any 
reservation  of  right  to  their  services.  It 
was  also  agreed  that  Adam  and  Joshua, 
mentioned  in  the  Will,  were  the  same 
negroes  named  in  the  Deed  of  April,  1806. 

Upon  this  statement  of  facts,  the  ques- 
tion was  referred  to  the  Court,  to  decide 
whether  the  Plaintiff  Isaac  was  entitled  to 
his  freedom  or  not.  The  Superior  Court 
adjudged  the  Law  to  be  for  the  Defendant, 
from  which  the  Plaintiff  appealed. 

Leigh,  for  the  Plaintiff. 

Johnson  and  Stanard,  fur  the  Defendant. 

December  18.     JUDGE  GREEN. 

In  April,  1806,  Abel  West  emancipated 
many  of  his  slaves,  by  a  Deed,  which  in 
the  same  month  was  duly  recorded,  upon 
his  acknowledgment.  Amongst  these  was 
Jenny,  the  mother  of  the  Appellant,  who 
was  born  in  1813.  West  died  in  1816.  The 
operative  words  of  the  Deed  were:  **I,  Abel 
West  have,  and  by  these  presents  do  man- 
umit, and  set  free  the  following  negroes  at 
my  death;  they  shall  serve  me  as  long  as  I 
live,  and  at  my  death  shall  go  free  from 
all  persons;  and  I  do  hereby  for  myself, 
and  my  heirs,  executors,  and  administra- 
tors relinquish  all  my  right,  and  title  of, 
in,  and  uuto  the  aforesaid  negroes  Josiah,*' 
&c. 

In  the  month  of  January    preceding   the 

date  of  the  Deed,  many  of  the  negroes  were 

settled   by    West,    upon    two  hundred 

656  *acres    of   land,  which  he  afterwards 
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devised  to  the  negroes,  which  had  be- 
longed to  him.  These  were  from  the  time 
of  that  settlement,  practically  free,  render- 
ing no  service  to  West,  and  appropriating 
all  their  earnings  to  their  own  use,  some  of 
the  women  hiring  out  their  children,  and 
receiving  their  hires.  Some  of  the  slaves 
named  in  the  Deed,  continued  to  serve 
West  until  his  death. 

If  the  civil  condition  of  Jennj  was 
changed  from  that  of  slavery  to  freedom, 
imm^iately  on  the  execution  of  the  Deed, 
Isaac  was  born  free,  although  she  might 
have  been  bound  to  service  during  her 
former  master's  life.  On  the  contrary,  if 
she  continued  a  slave  till  West's  death,  he 
was  born  a  slave,  and  so  continues,  not- 
withstanding the  subsequent  change  of 
his  mother's  condition. 

If  the  first  clause  of  the  Deed  conferring 
freedom  on  these  slaves,  was  the  only  one 
having  that  effect,  it  is  clear  that  they 
would  have  continued  slaves  to  all  intents 
and  purposes,  until  West's  death.  On  the 
other  hand,  if  the  last  clause  was  the  only 
one  in  the  Deed  whch  had  that  effect,  they 
would  have  been  immediately  free.  And  if 
there  were  no  other  clause  affecting  the 
construction  of  the  Deed,  I  should  think 
the  generality  of  the  last  would  be  modified 
by  the  first  so  as  to  give  effect  to  the  man- 
ifest purpose  of  holding  the  slaves  during 
West's  life-time,  and  in  the  absence  of 
any  evidence  of  his  intention  as  to  the 
mode  of  holding  them,  it  must  have  been 
taken  that  he  intended  to  continue  to  hold 
them  as  he  then  did,  as  absolute  slaves,  to 
be  disposed  of  during  his  life,  as  he 
pleased,  by  transferring  them  for  that 
time  to  any  other  purpose,  or  otherwise. 
The  second  clause,  which  declares  that 
they  should  serve  him  during  his  life, 
seems  to  indicate  that  he  did  not  intend  to 
reserve  his  original  and  general  power  over 
them,  as  a  master  entitled  to  dispose  of 
them  during  his  life,  at  his  pleasure,  by 
selling  them  to  others,  but  only  to  impose 
on  them  the  obligation  to  serve  him  per- 
sonally as  he  should  require. 
657  'The  three  clauses,  then,  taken  to- 
gether, may  be  considered,  as  modi- 
fying each  other,  so  that  all  may  have 
some  effect,  and  be  construed  to  give  im- 
mediate freedom,  to  all  intents  and  pur- 
poses except  to  hold  them  bound  to  serve 
West  himself,  personally,  during  his  life. 
They  may  be  read  together  thus:  **I  Abel 
West  have,  and  by  these  presents  do  man- 
umit, and  set  free,  and  do  hereby  for 
myself,  my  heirs,  executors,  and  adminis- 
trators, relinquish  all  my  right  and  title 
of,  in  and  unto  the  following  negroes  Jo- 
siah,  Ac,  But  they  shall  serve  me  as  long 
as  I  shall  live,  and  at  my  death  shall  go 
free  from  all  persons."  The  effect  of  this 
would  be  that  he  renounced  all  his  right 
and  title  as  master,  from  that  moment,  re- 
serving a  right  to  claim  their  personal  serv- 
ices to  himself  only,  as  a  condition  of  the 
emancipation.  If  this  condition  was 
against  Law,  as  inconsistent  with  the 
right  granted,  it  would  not  frustrate  the 
grant.  Thus,  a  condition  that  the  grantee 
should  not  enjoy  the  estate  granted,  but  in 
a  particular  way,  or  should  not  alienate  it, 
would  be  void,  and  not  affect   the   validity 


of  the  grant;  and  so  in  case  of  a  grant  of 
present  freedom  to  a  female  slave,  with  a 
condition  that  her  future  issue  should  be 
slaves,  the  condition  is  against  Law,  and 
void,  but  does  not  invalidate  the  grant,  as 
was  held  in  Fulton  v.  Shaw,  4   Fand.  597. 

If  this  construction  is  doubtful,  some 
weight  is  due  to  the  maxim,  that  every 
Deed  is  to  be  taken  most  strongly  against 
the  grantor,  and  to  the  spirit  of  the  Laws 
of  all  civilized  nations  which  favours  lib- 
erty. **In  obscura  voluntate  manumltten- 
tis,  favendum  est  libertati."  Dig.  Lib. 
£0,  tit.  17,  §  179,  Ulpian.  And  for  the 
Common  Law,  see  Coke  Litt.  124,  b. 

The  Judgment  of  the  Superior  Court 
ought  to  be  reversed,  and  Judgment  en- 
tered for  the  Plaintiff. 

JUDGES  CABELL,  COALTEK,  and 
CARR,  concurred.* 


658  *Joteph  Meze  v.  John  Mayse. 

December.  1828. 

Equity  Jurisdicttoii  -  SettleoMnt  off  Accounts.  t—Wta ere 
a  Plaintiff  g-oes  into  Eqalty  for  a  settlemeDt  of 
accoants.  on  tbe  grroand  tbat  be  cannot  substanti- 
ate tbe  items  in  bis  account,  except  by  tbe  Answer, 
and  testimony  of  tbe  Defendant  bimself,  and  In 
tbe  profirress  of  tbe  suit  it  appears  by  his  own 
sbowinfif.  tbat  tbe  account  is  susceptible  of  proof 
by  witnesses,  in  a  Court  of  Law,  bis  Bill  oufrbt  to 
be  dismissed. 

Same-Dsmsfres  ffor  Breach  of  Contract.*— A  bill  In 
Equity  does  not  lie  to  recover  damagres  for  a 
breacb  of  contract  merely  soundinar  in  damag^es. 

This  was  an  appeal  from  a  Decree  ren- 
dered by  the  Superior  Court  of  Chancery 
held  at  Greenbrier  Court-house,  in  favor 
uf  the  Appellee,  against  the  Appellant,  for 
the  sum  of  $325,  with  interest  from  the  day 
of  rendering  the  Decree,  until  paid,  subject 
to  a  credit  for  the  sum  of  $118  23  cents.  It 
is  not  deemed  necessary  to  give  any  other 
statement  of  the  case  than  that  which  is 
contained  in  the  opinion  of  the  Judge  who 
delivered  the  opinion  of  the  Court. 

Wickham  and  Leigh,  for   the   Appellant. 

Johnson,  for  the  Appellee. 

December  18.     JUDGE  GREEN. 

The  Appellee,  John  Mayse,  filed  his  Bill 
against  the  Appellant,  Joseph  Mezc,  stat- 
ing, that  he  had  been  appointed  a  Deputy 
for  the  Appellant,  a  High  Shetiff  of  Green- 
brier County,  and  had  agreed  to  pay  $150 
for  the  deputation.  He  charges,  that  the 
.Appellant  had  discharged  him  from  hii» 
office  of  Deputy  before  his  office  expired, 
contrary  to  his  contract,  and  without  just 
cause.  He  states,  that  during  his  contin- 
uance in  the  office  of  Deputy  Sheriff,  he 
had  collected  some  arrearages  of  taxes  ac- 
cruing before  he  was  Deputy,  and  intend- 
ing to  pay  them  over  to  the  High  Sheriff, 
he  had,  by  mistake,  paid  him  a  part  of  the 
taxes  which  he  had  collected  for   the 

659  year  in  which  he  was  Deputy,  to  *the 
amount  of  $36  02,  which  heafterwaids 

paid  into  the  Treasury:  that  the  High 
Sheriff  had  collected  other  taxes  due  in  the 
year  in  which  the  Plaintiff  was  Deputy  to 
the    amount    of  $82  40,    for    which   he,  the 


♦Absent,  tbe  President. 

tEquI table  Jurisdiction.— See  monofrrapblc  note  on 
"Jurlsdlriion"  appended  to  Pblppen  v.  Durbam.  S 
Gratt  4»7. 

A  bin  even  witbouta  demurrer  will  be  dismissed 
at  Ihe  bearinir.  if  it  shows  no  crround  for  equitable 
relief.  Surber  v.  M'Clintlc,  10  W.  Va.  247,  citing  the 
principal  case. 
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Plaintiff,  bad  also  accounted  to  the  Treas- 
ary :  and  prays  for  a  Decree  on  this  score 
for  $74  02.  the  balance  of  the  two  sums  above 
mentioned,  after  deducting  $44  40,  apropor 
tion  of  the  price  which  he  was  to  pay  for 
the  deputation  of  the  office,  according  to 
the  time  during  which  he  was  permitted  to 
continue  in  the  office.  He  also  prays 
for  a  Decree  for  damages  for  the  violation 
of  the  contract  by  the  High  Sheriff,  in 
discharging  him  from  office. 

The  Plaintiff  held,  and  exhibited  the 
High  Sheriff's  receipt  for  the  arrearages  of 
taxes  mentioned  in  the  Bill,  including  the 
taxes  due  by  the  same  persons  for  1815,  the 
year  the  Plaintiff  was  Deputy;  so  that  he 
had  the  most  perfect  proof  of  the  fact  that 
he  had  paid  the  $36  02.  both  to  the  High 
Sheriff,  and  into  the  Treasury,  and  that 
the  High  Sheriff  was  responsible  to  him  for 
that  sum.  The  Bill  alleges,  by  way  of  giv- 
ing jurisdiction  to  the  Court,  that  * 'there 
are  certain  items  in  the  Plaintiff's  account 
which  he  cannot  substantiate  by  any  other 
person  or  evidence,  known  to  him  at  that 
time,  except  by  the  Answer,  and  testimony 
of  the  Defendant  himself,  to  wit,  all  the 
items  contained  in  the  exhibit  B.''  These 
were  the  items,  consisting  of  taxes  to  the 
amount  of  $82  40,  charged  to  be  collected 
by  the  High  Sheriff,  and  paid  into  the 
Treasury  by  the  Deputy.  One  item  of  this 
was  $30,  received  for  a  Merchant's  license, 
and  for  which  the  High  Sheriff  gave  a  re- 
ceipt, as  stated  on  the  face  of  the  exhibit: 
another  was  $16  91,  paid  by  the  Executor  of 
Wright  Southgate,  and  proved  by  his  dep- 
osition. Two  items  charge^  in  the  exhibit, 
were  not  received  by  the  High  Sheriff, 
amounting  to  $29  21 ;  and  the  other  sums 
being  received  from  third  persons,  who 
probably  had  the  Sheriff's  receipt,  could 
certainly  have  been  proved,  without  a  dis- 
covery from  the  Defendant.     The  Plaintiff 

did  not  admit,  in  his  Bill,  that  the 
660      ^Defendant  had  any  set-offs   against 

his  claims,  and  excepted  to  every 
set-off  allowed  by  the  Commissioners.  So, 
that  there  never  was  a  case  more  clearly 
proper  for  a  Court  of  Law,  and  improper 
for  a  Court  of  Equity,  than  this.  A  claim 
on  the  part  of  the  Plaintiff,  for  two  sums 
of  money,  paid  by  him  for  the  Defendant 
both  capable  of  proof  in  a  Court  of  Law, 
and  no  set-offs  which  could  make  the  ac- 
counts at  all  complicated.  So  far  as  this 
was  a  Bill  for  an  account,  it  should  have 
been  dismissed,  for  want  of  jurisdiction, 
on  the  Plaintiff's  own  showing. 

The  claim  to  damages  for  a  breach  of  con- 
tract, merely  sounding  in  damages,  was  still 
more  unfit  for  the  jurisdiction  of  a  Court 
of  Equity.  A  Court  of  Equity  can  give 
damages  in  no  case  where  the  party  has  a 
clear  remedy  at  law;  nor  even  when  he  has 
no  such  remedy,  unless,  perhaps,  under 
very  peculiar  circumstances.  Anthony  v. 
Leftwich,  3  Rand.  238.  The  issue  of  quan- 
tum damnificatus,  is  a  familiar  term  in  the 
Courts  of  Equity,  but  is  resorted  to  chiefly, 
if  not  solely,  in  cases  where  a  party  apply- 
ing for  relief  against  a  penalty,  it  is  nec- 
essary to  ascertain  the  daoiages  for  which 
the  Plaintiff  is  responsible,  and  bound  to 
pay,  as  the  condition  of  the  relief  sought. 
Unliquidated  damages  can    never  surely  be 


said  to  be  the  subject  of  account.  Nor  was 
it  necessary  to  ascertain  whether  the  con- 
tract had  been  violated  by  the  High  Sheriff, 
in  order  to  determine  whether  he  was  en- 
titled to  charge  the  Deputy  in  account  with 
the  price  stipulated  to  be  paid  for  the 
deputation  of  the  office;  for,  whether  the 
Sheriff  was  right  or  wrong  in  discharging 
the  Deputy,  he  could  not,  in  equity,  claim 
more  of  the  stipulated  price,  than  a  pro 
rata  compensation  for  the  term  the  Deputy 
actually  enjoyed  the  office.  I  think  the 
Decree  should  be  reversed,  and  the  Bill  dis- 
missed, with  costs. 

JUDGES  CABELL.  COALTER  and 
CARR  concurred.  The  PRESIDENT  ab- 
sent. 


661  *L«ne'8  Executrix  v.  Ellzey. 

December.  1828. 
Chancery  Practice— Foreclosure  off  Mortgage— Usoiy- 

Bvldence.*-lf  to  a  Bill  broufrbt  to  foreclose  a 
mortffafre,  tbe  Defendant  pleads  Usury,  and  the 
Bill  Itself  OQ  its  face,  and  tbe  docameou  filed 
witb  It.  present  a  case  of  Usury,  sacb  as  is 
pleaded,  it  is  oot  necessary  for  tbe  Defendant  to 
take  depositions  to  support  bis  plea.  His  adver- 
sary's Bill  supports  bis  plea. 

This  case  has  been  on  two  former  occa- 
sions before  the  Court  of  Appeals,  and  in 
the  brief  statement  which  will  be  made  of 
it,  a  reference  will  t>e  made  to  those  deci- 
sions. 

Thomazin  EUzey,  by  Deed  of  Barirain 
and  Sale,  bearin^^  date  9th  November,  1799, 
conveyed  to  William  Lane,  a  tract  of  land 
in  Fairfax  County,  containing  four  hun- 
dred and  seventy-five  and  three-fourth 
acres,  tor  the  consideration  of  4751.  15.  On 
the  same  day  William  Lane  signed  an 
agreement  in  writing,  by  which  he  stipu- 
lated that  if  Ellzey  should  re-pay  him  tbe 
said  sum  of  4751.  15,  with  legal  interest  on 
the  same,  and  the  rent  for  the  present  year 
(1799,)  within,  or  at  the  end  of  six  weeks 
from  that  day,  then  that  the  said  Lane 
would  give  up  to  the  said  Ellzey  the  said 
Deed.  This  agreement  was  copied  and  cer- 
tified to  be  correct  by  the  said  Ellzey. 

In  1800,  Lane  brought  a  suit  in  Chancery 
to  foreclose  the  equity  of  redemption  in  tbe 
said  land,  charging  that  the  said  Deed, 
though  on  the  face  of  it  an  absolute  con- 
veyance, yet  when  taken  in  connection 
with  the  agreement  aforesaid  (which  he 
recites)  was  a  mortgage.  In  May,  1801, 
the  Bill  was  taken  for  confessed,  and  a 
Decree  rendered  by  default  against  Ellzey, 
the  Defendant,  directing  a  sale  of  the  land 
by  Commissioners,  &c.  Before  a  sale  was 
effected,  Ellzey,  in  March,  1802,  filed  a  Bill 
of  Review,  charging  that  the  conveyance 
was  obtained  by  Lane  on  an  usurious  con- 
sideration, and  praying  to  be  released  from 
the  interest.  That  Bill  of  Review  was  dis- 
missed by  the  Court  of  Appeals  in  October, 
1808.     See  2  Hen.  &  Munf.  589. 

Upon  the  cause    being  sent    back  to   the 

Superior  Court    of  Chancery  at  Richmond. 

and    William    Lane    being    dead,    it 

662  '^was  abated  as  .to  him,  and  in  June, 
1809,  on  the  motion    of    Sally    Lane, 

his  Executrix,  a  Subpoena  Scire  Facias 
was  awarded  to  revive  the  suit.  The  De- 
fendant, EUzey,  on    the  return  of  the  Sci. 

*See  moDOffrapbic  note  on  "Mortc afres**  appended 
to  Forkner  v.  Stuart,  AG ratt  1»7. 
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Fa.  ia  February,  1810,  teodered  a  plea  of 
the  Statute  against  Usury,  which  avers, 
that  from  the  scope  of  the  Bill  originally 
filed,  and  ffom  the  Deed  and  agreement  re- 
ferred to  as  exhibits  in  the  said  Bill,  the 
said  William  Lane  exacted  of  the  Defend- 
ant a  greater  compensation  for  the  sum 
advanced  to  the  Defendant  than  the  legal 
rate  of  interest.  The  Chancellor  refused 
to  receive  the  plea  but  on  certain  terms 
imposed  by  him:  these  terms  not  being 
complied  with,  the  plea  was  not  received, 
and  an  interlocutory  Decree  was  entered 
at  February  Term,  1810,  for  a  sale  of  the 
land  by  Commissioners.  The  land  was 
sold,  and  the  money  paid  to  Lane's  Exec- 
utrix, and  on  the  6th  February,  1811,  a 
final  Decree  was  rendered,  confirming  the 
sale,  from  which  Ellzey  appealed.  In 
March,  1813,  the  Court  of  Appeals  decided, 
that  '^although  the  statement  made  in  the 
Bill  may  possibly  be  explained  so  as  to 
show  the  transaction  not  to  have  been 
usurious,  yet  there  being  strong  reasons, 
from  that  statement,  to  believe  that  the 
matter  of  the  plea  in  the  proceedings  men- 
tioned, may  be  true,  which  defence,  where 
it  is  probably  correct,  ought  at  all  times  to 
be  received  in  a  Court  of  Equity,  (so  long 
as  the  case  is  within  the  power  of  that 
Court,)  without  annexing  any  unreasona- 
ble condition  thereto,"  reversed  both  the 
interlocutory  Decree  of  "February,  1810, 
and  the  final  Decree  of  February,  1811, 
and  remanded  the  cause  to  the  Court  of 
Chancery,  with  directions  to  receive  the 
plea,  or  such  other  plea  or  defence  as  the 
party  may  offer  touching  the  usury  of 
the  transaction  in  the  Bill  mentioned.  4 
Mnnf.  66. 

On  its  being  returned  to  the  Chancery 
Court,  then  established  at  Fredericksburg, 
the  Defendant  filed  his  plea  of  usury,  aver- 
ring, that  on  the  9th  November,  1799,  it  was 
corruptly  agreed  between  William  Lane, 
and  Thomazin  Ellzey,  that  the  former 
should  lend  the  latter  the  sum  of  4751.  15, 
and  that  Ellzey  should  re-pay  the  prin- 
663  cipal  at  the  ^expiration  of  six  weeks, 
and  that  for  the  forbearance  of  the 
said  principal,  the  said  EHzey  should  pay 
interest  at  six  per  cent,  per  annum  from 
the  said  9th  November,  1799,  and  the  fur- 
ther sum  of  401.,  the  amount  of  the  rent  of 
the  land  for  that  year ;  and  that  to  secure 
the  payment  of  the  said  several  sums,  the 
Deed  in  the  Bill  mentioned  was  executed. 
Issue  being  taken  on  the  plea,  the  Court  of 
Chancery,  on  the  2d  May,  1817,  sustaining 
the  plea,  dismissed  the  Bill,  from  which 
Decree  the  Plaintiff  appealed. 

Leigh,  for  the  Appellant. 

Nicholas,  for  the  Appellee. 

December  18.  JUDGE  COALTER  deliv- 
ered his  opinion.* 

This  Bill  is  filed  to  foreclose  a  mortgage. 
It  is  stated  in  the  Bill  to  be  a  mortgage. 
If  the  Bill  had  averred  that  Lane  had,  a 
year  before,    purchased    and    paid    for  the 


^Absent,  tbe  Prbsidxnt  and  Judge  Grbbn. 


land,  and  had  then  agreed  to  re-sell  it  to 
the  Defendant  for  the  sum  paid,  and  the 
rent  of  the  land  for  that  year,  it  would  have 
given  such  explanation  of  the  transaction 
as  would,  I  presume  have  required  an  An- 
swer, such  allegation  not  being  so  incon- 
sistent with  the  transaction,  as  evinced  by 
the  writings,  but  that  it  might  have  been 
averred,  and  proved.  This  is  not  done,  but 
it  is  merely  alleged  that  the  Defendant  did 
not,  within,  or  at  the  end  of  six  weeks,  pay 
the  said  sum,  < which  had  before  that  time 
been  paid  to  the  Defendant  for  the  said 
land,)  with  legal  interest  on  the  «ame.  and 
the  rent  fnr  the  year  1799.  The  interroga- 
tory part  of  the  Bill  calls  on  the  Defendant 
to  say  whether  he  did  not  execute  the  Deed, 
(which  is  a  common  Deed  of  Bargain  and 
Sale,  without  defeasance  on  its  face:) 
whether  the  Plaintiff  did  not  pay  the  said 
sum  of  money  to  his  order:  and  whether  he 
did  not  consent  to  the  agreement  made 
by  the  Plaintiff  to  restore  the  Deed, 
664  on  his  paying  *the  said  sum  with 
legal  interest,  and  the  rent  therein 
mentioned:  and  whether  it  was  not  at  his 
special  request  that  the  Plaintiff  agreed  to 
the  terms  of  the  aforesaid  agreement. 

The  agreement  thus  referred  to,  bears 
equal  date  with  the  conveyance  and  states 
nothing  like  a  previous  sale  and  a  re-sale; 
but  simply  that  Ellzey  having  conveyed  to 
Lane  four  hundred  and  seventy-five  and 
three-fourth  acres  of  land  on  that  day  for 
4751.  15,  he  (Lane)  agreed  that  if  EUzsy, 
within,  or  at  the  end  of  six  weeks,  shall 
pay  the  said  sum  with  legal  interest,  and 
the  rent  of  the  present  year,  then  he  agrees 
to  give  up  the  Deed. 

The  plea  of  usury  being  filed,  it  is  said 
that  Ellzey  must  prove  the  usury. 

The  Deed  shows  the  parties  to  be  both 
citizens  of  Virginia,  and  the  land  to  lie  in 
the  County  of  Loudoun,  so  that  it  cannot 
be  foreign  interest. 

The  sum  due  for  the  rent  is  not  stated 
in  the  Bill,  but  the  rent,  (be  it  more  or 
less,)  is  claimed  in  the  Bill.  The  quan- 
tum is  not  material. 

It  has  been  urged  though,  that  the  De- 
fendant must  prove  his  plea.  This  plea 
was  filed  at  Rules  in  July,  1814,  and  in 
June,  1815,  the  Defendant  was  ruled  to  re- 
ply. In  May,  1816,  there  was  a  general 
replication.  No  depositions  were  taken 
on  either  side,  and  in  April.  1817,  the  cause 
was  set  for  hearing  by  the  Plaintiff. 

It  seems  to  me,  that  the  Bill,  and  the 
documents  filed  with  it,  present  such  evi- 
dence of  usury  in  support  of  the  plea,  that 
it  must  be  taken  as  true,  unless  some  ex- 
planation, compatible  with  the  pleadings, 
had  been  adduced  on  the  other  side. 

Nothing  of  this  kind  is  done,  though 
this  Court  formerly  thought  some  explana- 
tion might  possibly  be  given.  4  Munf. 
66.  No  explanation  being  given,  and  the 
case  being  quite  clear  for  the  Defendant, 
the  Decree  must  be  afiirmed. 

JUDGES  CABELL  and  CARR,  con- 
curred. 
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Richard    Poindexter  v.   The    Common- 
wealth. 

November.  1828. 
Indlctmentt- Verdict— VarlMice  in  Name-Effect  —  If 

an  iDdlctment  charg-es  an  offence  to  bave  been 
committed  by  Richard,  and  the  rerdlct  abrideres 
the  name  by  flnding^  the  prisoner  Rlcb'd.  g-ailty, 
the  verdict  Is  not  erroneous. 

608     *Or«nd     Larcenyt -Indictment- Verdict.— if     a 

person  be  indicted  for  frrand  larceny,  and 

the  Jury  convict  him    of  petit  larceny  without 

ascertaining  the  value  of  the  {roods  stolen,  the 

verdict  is  sufficient 

5«me— Verdict— Sufficiency. S— A  verdict  which  does 
not  ascertain  what  goods  were  stolen,  nor  their 
value,  nor  whether  they  are  forthcominfr,  or  not, 
nor  what  articles  are  not  forthcominfr.  it  any,  nor 
the  value  of  such  as  are  not  forthcoming,  (but 
merely  finds  the  prisoner  guilty  of  petit  larceny 
on  an  Indictment  for  grand  larceny,)  will  not  be 
set  aside  as  erroneous. 

This  was  aa  application  for  a  Writ  of 
Error  to  a  Judgment  of  the  Superior  Court 
of  Law  for  Patrick  County,  by  which  the 
petitioner  was  sentenced  to  be  confined  in 
the  Jail  of  that  County  for. the  term  of  two 
months,  there  to  be  kept  on  low  and  coarse 
diet,  and  at  the  expiration  of  his  term, 
to  receive  fifteen  stripes;  the  prisoner  hav- 
ing been  convicted  of  petit  larceny. 

The  application  was  over-ruled.  A  state- 
ment of  the  case  is  to  be  found  in  the 
following  opinion  of  the  Court,  which  was 
delivered  by  JUDGE  FIELD. 

The  petitioner  was  indicted  and  tried  be- 
fore the  Superior  Court  of  Law  for  Patrick 
County,  for  the  larceny  of  certain  goods, 
which  were  charged  in  the  indictment  to 
be  over  the  value  of  ten  dollars.  The  Jury 
found  a  verdict  in  these  words:  **We,  the 
Jury,  find  the  prisoner,  Rich*d  Poindexter, 
guilty  of  petty  larceny."  The  prisoner 
moved  in  arrest  of  Judgment,  and  filed  the 
following  assignment  of  errors. 

"1.  Because  he  says  that  the  verdict  of 
the  Jury  is  not  rendered  against  the  pris- 
oner, but  against  Rich'd  Poindexter. 


•AH  of  the  Judges  did  not  sit  In  all  of  the  follow- 
Ing  Cases.  Judge  Dade  was  prevented  by  sickness 
from  attending-  more  than  two  or  three  days. 
JUDGB  Sbmplb.  with  the  concurrence  of  his  collea- 
gues, also  retired  on  the  fourth  day,  and  Judge 
Stuart,  with  like  concurrence,  about  the  seventh. 
—Note  in  Original  Edition. 

+See  monoffrayhic  noie  on  "Indictments.  Infor- 
mations and  Presentments"  appended  to  Boyle  v. 
Com.,  14  Oratt  674. 

tSee  monographic  note  on  "Larceny"  appended  to 
Johnson  v.  Com.  24  Gratt  566. 


**2.  Because  the  Indictment  charges  an 
offence,  which,  by  the  Laws  of  the  land, 
amounts  to  grand  larceny. 

**3.  Because  the  Jury,  by  their  verdict, 
have  not  ascertained  what  goods  were 
stolen,  nor  the  value  of  the  goods  stolen, 
so  as  to  enable  the  Court  to  ascertain 
whether  the  offence  be  grand  or  petit  lar- 
ceny. 

**4.  Because  the  Jury  have  not  ascer- 
tained   whether  the  goods  be  forthcoming. 

or  not. 
669  •**S.  Because   the    verdict  does  not 

show  what  articles  are  not  forthcom- 
ing, nor  the  value,  so  as  to  show  the  Court 
for  what  a  restitution  might  be  awarded." 

The  Superior  Court  over-ruled  the  pris- 
oner's motion  to  arrest  the  Judgment,  and 
sentenced  him  to  imprisonment  in  the 
County  Jail  for  the  term  of  two  r.alendar 
months,  and  at  the  expiration  of  his  term, 
to  receive  fifteen  lashes. 

This  Court  is  of  opinion,  that  the  matters 
alleged  in  arrest  of  Judgment,  are  inauflS- 
cient  for  that  purpose,  and  that  the  Supe- 
rior Court  of  Law  properly  over-ruled  the 
motion.  The  Writ  of  Error  is,  therefore, 
overruled. 


The  Commonwealth  v.  John  Booth.§ 

.    November,  1828. 

CHmlnni  Law-5t«tate-Asseniblage  of  Steves  on  Ut 
—Proof.— In  a  prosecution  under  the  last  clause  of 
the  18th  section  of  the  Act  concernlngr  8lave3.  Ac 
ag-ainst  a  Defendant  for  permitting*  a  number  of 
slaves,  more  than  five,  other  than  hU  own.  to  be 
and  remain  on  his  lot,  or  tenement  It  Is  not  neces- 
sary for  the  Commonwealth  to  prove  that  they 
remained  thereon  more  than  four  hours  at  any 
one  time. 

5ame-Sanie-5wne-ObJect  of  SUtote.-  The  object 
of  the  first  clause  of  the  section  is  to  protect 
private  rijrhts,  by  preventlngr  persons  frt»m  know- 
ingly permitting  the  slaves  of  others  to  tarry  on 
their  premises  without  the  owner's  leave,  for  an 
unreasonable  time.  The  object  of  the  last  clause. 
Is  to  iruard  the  public  against  assemblages,  which 
mig'ht  be  dangerous  to  the  peace,  or  injurious  to 
morals.  In  a  much  shorter  time  than  four  hours. 

S«nie-5anie— Same— Application.— Qu.  Docs  the  last 
clause  of  the  said  section  apply  to  the  assemblage 

_  of  anv  other  negroes,  than  slaves? 

Same-ProbsU  et  Alieffsts-Case  at  Bw.-Tbe  proof 
must  correspond  with  the  allegration,  and  there- 
fore. If  the  Information  chargres  an  unlawful  as- 
semblage of  nearro  slaves,  the  Commonwealth 
must  prove  that  they  were  slaves. 

In  consequence  of  a  previous  Presentment 
of  the  Grand  Jury,  an  Information  was  filed 
by  the  Attorney  for  the  Commonwealth  in 
the    Superior   Court   of  Law    for   Norfolk 

County,  against  the  Defendant ;  which 
670      charged     that,      on      the     •first    of 

August,  1827,  and  on  divers  other 
days  and  times,  between  that  day  and  the 
I2th  September,  in  the  same  year,  at  the 
town  of  Portsmouth,  and  County  aforesaid. 


SSee  principal  case  distinguished  In  Davenport 
V.  Com..  1  Lelffh  6M. 
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and  ia,  about,  and  near  the  shop,  and  store- 
house, and  upon  the  lot  and  tenement  of 
him  the  Defendant,  he  the  said  Defendant, 
did  knowingly  and  willfully,  permit  and 
suffer  unlawful  assemblies  of  negro  slaves, 
more  than  five,  other  than  his  own,  that 
is  to  say,  to  the  number  of  twenty  negro 
slaves,  then  and  there  to  assemble,  and 
meet  together,  and  then  and  there  to  drink, 
tipple,  and  make  a  noise,  to  the  great 
nuisance,  annoyance  and  disturbance  of 
the  good  citizens  of  the  town  and  county 
aforesaid,  to  the  encouragement  of  dis- 
sipation, vice,  and  immorality,  to  the 
evil  example  of  all  others  in  like 
manner  offending,  against  the  form 
of  the  Act  of  Assembly  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  Commonwealth. 
The  Defendant  having  pleaded  the  general 
issue,  a  trial  was  had,  and  the  Jury  found 
him  guilty,  and  assessed  his  fine  to  $10, 
subject,  however,  to  the  opinion  of  the 
Court  on  the  points   reserved  at    the  trial. 

The  question  reserved  was,  whether,  un- 
der the  13th  section  of  the  Act,  (1  Rev..  Co. 
ch.  Ill,  p.  424,)  entitled,  ^'An  Act  reduc- 
ing into  one  the  several  Acts,  concerning 
slaves,  free  negroes  and  mulattoes,"  it  is 
not  essential  for  the  Commonwealth,  in 
order  to  convict  the  Defendant,  to  prove 
that  the  negroes  and  slaves  above  the 
number  of  five  mentioned  in  the  latter  part 
of  that  section  remained  on  the  Defend- 
ant's lot,  tenement,,  or  plantation,  above 
four  hours?  And  also  upon  the  ques- 
tion, whether  it  is  incumbent  on  the  Com- 
monwealth, after  proving  that  negroes  and 
slaves  above  the  number  of  five,  were  as- 
sembled on  the  Defendant's  lot,  tenement, 
or  plantation,  by  his  knowledge  and  per- 
mission, at  one  time,  also  to  prove  that 
they  were  slaves?  If  either  of  these  ques- 
tions is  decided  against  the  Commonwealth, 
Judgment  is  to  be  entered  for  the  Defend- 
ant: otherwise,  for  the  Commonwealth. 
671  *The      Superior   Court     adjourned 

these  questions  to  the  General  Court, 
and  also  on  the  question,  what  Judgment 
on  the  whole  case,  the  Superior  Court  ought 
to  render? 

PARKER,  J.  delivered  the  opinion  of  the 
Court. 

After  stating  the  case,  he  proceeded: 

The  13th  section  of  the  Act  referred  to, 
provides,  that  ''if  any  master,  mistress  or 
overseer  of  a  family,  merchant,  tavern- 
keeper  or  any  other  person,  shall  know- 
ingly permit  or  suffer  any  slave,  not 
belonging  to  him  or  her,  to  be  and  remain 
upon  his  or  her  plantation,  lot  or  tenement, 
above  four  hours  at  any  one  time,  without 
leave  of  the  owner  or  overseer  of  such 
slave,  he  or  she,  so  permitting,  shall  forfeit 
and  pay  three  dollars, for  every  such  offence ; 
and  every  owner  or  overseer  of  a  planta- 
tion, merchant,  tavern-keeper,  or  any  other 
person,  who  shall  so  permit  or  suffer,  more 
than  five  negroes  or  slaves,  other  than  his 
or  her  own,  to  be  and  remain  upon  his  or 
her  plantation  or  quarter,  lot  or  tenement, 
at  any  one  time,  shall  forfeit  and  pay  one 
dollar,  for  each  negro  or  slave  above  that 
number."  The  questions  arise  out  of  the 
latter  clause  of  this  section. 

As  to  the  first  question,  the    Court  is  of 


opinion,  that  it  is  not  necessary  for  the 
Commonwealth  to  prove  that  the  negroes 
and  slaves  over  the  number  of  five,  referred 
to  in  that  clause,  remained  above  four 
hours  at  any  one  time,  on  the  Defendant's 
lot  or  tenement. 

If  they  remained  for  any  period  of  time 
however  «hort,  it  satisfies  the  words  of  the 
Act.  The  expression  **so  permit,"  obvi- 
ously refers  to  the  knowledge  of  the  De- 
fendant, mentioned  in  the  preceding 
clause,  and  not  to  the  time  of  the  n<?groes 
or  slaves,  remaining.  It  is  the  same  as  if 
the  Legislature  had  said,  **And  any  person 
who  shall  so  knowingly  permit,"  &c.  The 
expressions  **to  be,  and  remain,"  were  in- 
tended to  obviate  the  possible  construction, 
(if  the  words  '^to  be,"  alone  had  been 

672  used, )  that  the  mere  passing  Mhrough, 
or   over  a  lot,  or    tenement,  with  the 

knowledge  of  the  owner,  or  more  than  five 
negroes  or  slaves,  without  binding  for  any 
purpose  whatever,  was  a  violation  of  the 
Law. 

It  the  expressions  ''to  be  and  remain," 
or  '^'so  permit,"  render  it  necessary  to  con- 
viction, that  the  negroes  or  slaves,  referred 
to  in  the  last  clause  of  this  section,  should 
like  those  referred  to  in  the  tirst.  remain 
above  four  hours  at  any  one  time,  then  this 
absurdity  would  follow,  that  if  six  slaves 
remained  above  four  hours  on  a  person's  lot, 
tenement  or  plantation,  with  his  knowl- 
edge, and  he  was  prosecuted  under  the  last 
clause  of  the  section,  he  could  only  be  fined 
one  dollar,  whereas  if  but  one  so  remained, 
and  he  was  prosecuted  under  the  first,  the 
fine  would  be  three  dollars.  In  fact,  by 
such  a  construction,  the  same  meaning  is 
attributed  to  both  clauses  of  the  section, 
and  the  only  difference  would  be  in  the 
amount  of  the  fine,  involving  the  above 
absurdity. 

In  looking  to  the  spirit  of  the  Act,  the 
Court  is  confirmed  in  the  construction 
which  its  words  warrant.  The  first  part  of 
the  clause  is  principally  intended  to  protect 
private  rights,  by  preventing  persons  from 
knowingly  suffering  the  slaves  of  others  to 
tarry  on  their  premises,  without  leave  of 
the  owners,  although  the  offence  might  not 
amount  to  an  actual  secret  harbouring. 
The  last  part  of  it  was  intended  to  guard 
the  public  against  assemblages  of  negroes, 
and  slaves,  equally  dangerous  to  the  peace 
of  the  community,  and  destructive  of  the 
morals  of  the  persons  concerned.  In  the 
first  case,  a  remaining  for  less  than  four 
hours,  might  be  considered  a  slight  inter- 
ference with  the  owner's  rights:  in  the 
other,  a  much  shorter  period  than  four 
hours,  would  be  sufficient  to  effect  every 
purpose  the  Law  intended  to  guard  against, 
whether  of  tippling,  committing  breaches  of 
the  pciace,  plotting  together  for  illegal 
purposes,  or  any  other. 

As  to  the  second  question  arising    out  of 

the  verdict,  the  Court  is  clearly  of  opinion, 

that     as    the    Information      charges 

673  *the    Defendant  with   permitting    an 
assemblage  of  negro  slaves,  the  proof 

ought  to  have  corresponded  with  the  alle- 
gation, and  therefore,  that  it  was  incumbent 
on  the  Commonwealth  to  prove  that  the 
negroes  assembled  were  slaves.  Whether 
such  proof  would   have  been    necessary,  if 
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the  Inlormatioa  had  pursued  the  words  of 
the  Act  of  Assembly,  this  Court  does  not 
mean  now  to  decide. 

The  consequence  is,  that  in  answer  to 
the  third  question,  this  Court  certifies  its 
opinion  to  the  Superior  Court  of  Norfolk 
County,  that  upon  the  whole  case,  Judg- 
ment ought  to  be  rendered  for  the  Defend- 
ant. 


Terrel  Bledsoe  v.  The  Commonwdalth. 

November,  1888. 

CriiiilnsI  Law— Contlnaances.*— Under  wbatcircom- 

stances  a  continuance  of  a  Criminal  Case  oofrbt  to 

not  to  be   granted  on   tbe   application  of    tbe 

prisoner. 

This  was  an  application  for  a  Writ  of 
Error  to  a  Judgment  of  the  Superior  Court 
of  Law  for  Montgomery  County,  which 
was  overruled. 

SMITH  J.  delivered  the  opinion  of  the 
Court. 

It  appear*  by  the  Record,  that  at  the  last 
September  Term  of  the  Superior  Court  tor 
Montgomery  County,  the  prisoner  was  in- 
dicted for  feloniously  stealing,  taking  and 
carrying  away,  a  negro  man  slave,  of  the 
goods  and  chattels  of  one  Michael  Peter- 
man,  of  the  value  of  four  hundred  dollars. 
Being  thereof  arraiirned,  he  pleaded  not 
guilty,  and  put  himself  on  the  Country, 
and  thereupon  moved  the  Court  for  a  con- 
tinuance  of  the  cause,  for  the  reasons  set 

forth  in  an  affidavit  iiled,  and  ordered 
674      to  be  made  a  part  of  the  '^Record.    In 

that  affidavit,  the  prisoner  swears, 
*^that  he  considers  that  he  cannot  now 
safely  go  to  trial,  and  assigns  the  follow- 
ing reasons:  that  he  expects  by  the  next 
Term  of  this  Court,  to  be  enabled  to  pro- 
cure the  attendance  of  sundry  witnesses 
from  the  State  of  North  Carolina,  where 
he  resided  previous  to  his  arrest,  to  prove 
that  he  is  a  man  of  good  general  character 
as  to  honesty,  which  he  cannot  prove  here, 
he  being  a  stranger  in  the  country.  He 
also  expects  to  be  able  to  prove  at  the 
next  Term,  that  the  negro,  which  he  is 
charged  with  stealing,  was  the  property  of 
Jonathan  Laws;  that  he  regards  this  evi- 
dence as  material,  because,  from  the  testi- 
mony given  against  him  before  the  Exam- 
ining Court,  the  Attorney  for  the  Common- 
wealth relied  principally,  on  evidence  which 
went  to  show  that  the  affiant  was  seen 
travelling  in  company  with  the  said  Laws, 
who  then  had  the  negro  in  his  possession 
after  the  time  he  was  alleged  to  have  been 
taken  from  Peterman.  The  affiant  is  well 
satisfied  that  he  can  clearly  prove,  that  the 
said  negro,  so  seen  in  possession  of  said 
Laws,  was  in  fact  then  the  property  of  said 
Laws,  and  had  been  his  property  for  sev- 
eral years,  which  fact*  if  proved,  ne  is 
advised  and  believes  will  be  very  material 
to  his  defence.  He  also  expects  to  prove 
that  he  was  in  the  State  of  North  Carolina 
at  the  time  the  offence  is  charged  to  have 
been  committed;  r/hich  facts  he  is  now  un- 
able to  prove,  because  of  his  recent  arrest 
and  confinement  in  Jail."  The  motion 
was  overruled  by  the  Court,  and  the  pris- 
oner put    on  his   trial,  convicted    and  scn- 


•See   monojfraphic    twte  on  "Continuances"  ap- 
pended to  Harman  v.  Howe.  27  Gratt  (576. 


fenced  to  five  years  imprisonment  in  the 
Penitentiary. 

The  Writ  of  Error  is  asked  for  on  the 
ground,  that  the  Superior  Court  erred  in 
over-ruling  the  motion    for  a   continuance. 

A  motion  for  a  continuance,  is  addressed 
to  the  sound  discretion  of  the  Court;  but 
whether  the  decision  of  a  Superior  Court, 
on  such  a  motion  in  a  Criminal  case,  is 
subject  to  the  revision  and  correction  of 
this  Court,  is  a  question  which  has  never 
yet  been  decid<^d  here ;  nor  is  it  nec- 
675  essary  now  to  *decide  it,  for  be  that 
as  it  may  this  Court  being  unani- 
mously of  opinion  that  the  affidavit  of  tbe 
prisoner,  and  the  matters  therein  set  forth, 
were  not  sufficient  to  entitle  the  prisoner, 
to  a  continuance  of  the  cause,  the  Writ  of 
Error  must  necessarily  be  refused. 


James  Q.  Pinner  &al.  v  Edivards,  Adminis- 
trator of  Price. 
Samuel  Overfietd  v.  Alexander   Henderson. 

November.  1828. 

DIsa^lMsl  off  Suitt— DansireA.— Tbe  damasres  of  Are 
dollarR.  g^lven  by  the  Act  of  AHsembly.  in  case  of 
non-suits,  oufrht  to  be  awarded  in  all  cases  of  dis- 
missions, and  discontinuances,  produced  by  a  vol- 
untary abandonment  of  tbe  cause  by  tbe  Plaintiff, 
after  tbe  Defendant's  appearance,  whether  in  tlie 
Office,  or  in  Court,  and  such  dismissions  ooffht  to 
be  entered  up  as  non-snits. 

Sane— Sane— Failure  to  Secure  Costs.— But  the  dis- 
mission of  a  suit  for  a  failure  to  give  security  for 
costs,  is  not  such  a  voluntary  failure  to  prosecute, 
as  authorises  this  Judgment. 

Retraxit- Danaffes.— In  the  case  of  a  Retraxit,  these 
damages  ought  not  to  be  awarded. 

The  first  of  these  cases  was  adjourned  to 
this  Court  by  the    Superior    Court  of   Law 
for  Surry  County.     Tlie  Plaintiffs  appeared 
by    Attorney,    and    dismissed    their    suit, 
which    was  an  action  on  the    case ;  where- 
upon the  Defendant,  by  his  Counsel,  moved 
the  Court  to  enter    a  non-suit   in  the  case, 
and  award  him  five   dollars  for    the   same, 
besides  his  costs.     The  Court   adjourned  to 
this      Court      the       following       question: 
**Whetherthe   Plaintiff,    after  an    appear- 
ance, or  issue  joined,  as  in  this  case,  in  any 
action,    is    entitled    to   dismiss  it  without 
p&yinR    to  the  Defendant,  five  dollars   be- 
side his  costs?" 
676         *The  second  case  was  adjourned  by 
the  Superior  Court  of  Wood  County. 
The  Defendant.  In  an  action  of  Covenant^ 
appeared  in  Court  at  the  April  Term,  1828, 
and  on  his  motion,  an  order   was   entered, 
that,  it  appearing  to  the  satisfaction  of  the 
Court  that  the  Plaintiff  was  not  au  inhabi- 
tant of  this  State,  the  suit  be  dismissed  at 
the  next  Term,  unless  security  for  the  pay- 
ment of  such  costs  and  damages  as  may  be 
awarded  the  Defendant,  and  also  of  the  fees 
which  will  become  due    from  the    Plaintiff 
to  the  officers  of  the   Court,  be  given    with 
the    Clerk    within    sixty    days    from    this 
time.     At  the  September   Term,    1828,  the 
following    entry  was    made.     *'This  cause 
having  been  dismissed  for  want  of  security 
for  costs,  and  the  Plaintiff    failing    to   set 
aside  said  dismission  by  giving  such  secur* 
ity,  the  same  is  confirmed.    Therefore,  it  is 
considered  by  the  Court,  that    the  cause  t>e 
dismissed,  and  the    Defendant,  by    his  At- 


tThe  principal  case  is  cited  in  Railway  Co.  v.  Lorr. 
26  W.  Va  099:  Henry  v.  Ohio  River  R.  Ca.  40  W.  Va. 
287,  SI  S.  E.  Rep.  860. 
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torney,  prajs  Judgment  against  the  Plain- 
tiff for  nve  dollars  besides  bis  costs,  as 
and  for  a  non-suit,  and  the  Court  being  of 
opinion  that  the  seventy-second  section  of 
the**  Act  for  the  limitation  of  actions,  &c." 
ought  to  be  settled  by  the  General  Court, 
adjourns  to  that  Court  the  following  ques- 
tions: 1st.  Ought  five  dollars  damages  to 
be  taxed  on  every  Office  dismission,  or  such 
only  as  are  entered  up  as  non-suits?  2d. 
If  the  Plaintiff  dismisses,  or  discontinues 
his  cause,  ought  damages  to  be  given  as 
for  a  non-suit?*' 

SUMMERS,  J.  delivered  the  opinion  of 
this  Court. 

These  cases,  presenting  questions  of 
practice,  arising  under  the  28th  and  72d 
sections  of  the  '*Act  for  the  limitation  of 
actions;  for  preventing  frivolous  and  vex- 
ations suits:  concerning  Jeofails,  and  cer- 
tain proceedings  in  civil  cases,"  were 
considered  together. 

The  seventy -second  section,  in  general 
terms  declares,  that  *4f  the  Plaintiff  shall 
at  any  time  fail  to  prosecute  his  suit,  he 
shall  be  non -suited,  and  pay  to  the  Defend- 
ant, or  Tenant,  besides  his  costs,  five 
677  dollars."  *This  provision,  justly  im- 
posing a  penalty  on  the  Plaintiff  for 
vexing  his  adversary  with  a  suit,  which 
is  afterwards  abandoned,  and  giving  some 
remuneration  to  the  Defendant,  for  the 
expense  and  trouble  to  which  he  has  been 
exposed,  extends,  in  our  opinion,  to  all  cases 
of  a '  voluntary  desertion  ot  the  cause  by 
the  Plaintiff  after  the  appearance  of  the 
Defendant,  whether  that  desertion  shall 
happen  in  a  failure  to  declare;  to  answer 
his  adversary  in  any  of  the  subsequent 
stages  of  the  cause  before  issues  are 
formed ;  or  shall  be  occasioned  by  the  dis- 
mission, or  discontinuance  of  the  suit 
after  an  appearance,  in  all  which  cases, 
Judgment  of  non-suit  should  be  entered  for 
the  five  dollars  given  by  Law. 

When  the  cause  is  dismissed  on  failure 
of  the  Plaintiff  to  give  security  for  the 
costs,  a  majority  of  the  Court  is  of  opin- 
ion, that  it  is  not  a  voluntary  failure  to 
prosecute  the  suit,  but  is  rather  the  result 
of  an  obstruction  to  the  progress  of  the 
cause,  occasioned  by  the  act  of  the  Defend- 
ant, and  which  the  Plaintiff  may  not  have 
it  in  his  power  to  overcome.  Another  rea- 
son for  this  difference  is,  that  the  twenty- 
eighth  section  of  the  Act  before  referred 
to,  does  not  in  terms  require  such  dismis- 
sions to  be  entered  as  non-suits  and  they 
are  not  within  the  reasons  of  the  seventy- 
second  section. 

To  the  rule  before  adverted  to,  there  will 
perhaps  be  found  an  exception  in  the  case 
of  a  Retraxit.  There,  it  is  true,  that  the 
Plaintiff  also  voluntarily  abandons  his 
cause,  but  as  he  goes  further,  and  admits 
that  he  has  no  cause  of  action,  he  entitles 
the  Defendant  to  a  Judgment  as  beneficial 
to  him,  as  if  rendered  on  a  general  verdict 
in  his  favor.  The  Court  can,  therefore, 
perceive  no  good  reason  for  giving  damages 
in  the  one  case,  which  the  Law  does  not 
warrant  in  the  other.  To  do  so»  would  be 
to  compel  a  Plaintiff,  willing  to  submit  to 
a  final  Judgment  in  favor  of  his  opponent, 
to  incur  the  useless  expense  of  impaunell- 
ing  a  Jury,  for  the  sole  purpose  of  avoiding 


the  amercement.  A  non-suit  is  not  a  final 
cisposition  of  the  cause:  the 
678  ^Plaintiff  may  commence  it  anew. 
A  Retraxit  is  a  final  disposition  of 
it,  and  the  Plaintiff  cannot  again  com- 
mence his  action.  There  is,  therefore, 
f(ood  reason  why  in  the  former  case,  the 
damages  should  be  allowed,  and  not  in  the 
latter. 


Jones  V.  Timberlake. 

November,  1828. 
Bscape  Wsrrsnt-What  It  Should  Show.— Although 
an  Escape  Warrant  ouffht  reti[ularly  to  show  ou  lut 
face  tbat  tbe  person  who  issues  it,  is  a  Justice  of 
the  Peace,  yet.  on  a  Habeas  Corpus  sued  out  by 
the  person  arrested  under  it.  if  it  is  proved  that 
he  is  a  Justice,  the  prisoner  ought  not  to  be  ais- 
chartred. 

On  the  petition  of  David  Joneb,  to  the 
General  Court,  setting  forth  that  the  pe- 
titioner, a  resident  of  Fluvanna  County, 
having  arrived  in  the  City  of  Richmond, 
on  the  18th  November,  was  arrested  on  the 
day  following  by  the  Serjeant  of  the  said 
City,  and  that  he  is  now  illegally  detained 
in  the  custody  of  the  said  Serjeant.  A  Writ 
of  Habeas  Corpus  was  awarded,  directed  to 
the  said  Serjeant,  returnable  on  the  next 
day.  In  obedience  to  the  Writ,  the  Ser- 
jeant produced  the  body  of  the  petitioner, 
and  made  return,  that  he  had  taken  the 
said  Jones  into  his  custody,  by  virtue  of 
two  Escape  Warrants,  issued  by  J.  Currin, 
who  is  said  and  believed  to  be  a  Justice  of  the 
Peace  for  the  County  of  Fluvanna,  and  he 
produced  the  Escape  Warrants.  The  War- 
rants were  dated  in  1825.  By  one  of  them 
it  appeared,  that  David  Jones  was  charged 
in  execution  at  the  suit  of  Timberlake  & 
Magruder,  and  other  creditors  named ;  and 
by  the  other,  that  he  was  charged  in  execu- 
tion at  the  suit  of  Thomas  Boyd.  They 
were  in  the  usual  form,  reciting  the  cause 
of  the  prisoner's  commitment,  and  his  es- 
cape, and  were  directed  to  all  Sher- 
679  iffs,  Serjeants,  Ac,  ^commanding 
them  to  seize  and  re-take  the  pris- 
oner, and  to  commit  him  to  prison.  The 
person  who  issued  the  Warrants,  signed 
his  name  J.  Currin,  without  stating  him- 
self to  be  a  Justice  of  the  Peace  for  the 
County  of  Fluvanna. 

The  creditors  appeared  by  Counsel,  as 
well  as  the  debtor.  The  latter  gave  in 
evidence  that  he  was  a  farmer  in  Flu- 
vanna, where  he  resided  in  1825,  and  ever 
since,  without  one  mile  of  the  residence  of 
the  creditors:  that  he  has  never  concealed 
himself,  and  that  he  has  gone  at  large  and 
been  publicly  seen  at  the  Court-house,  and 
other  public  places  in  Fluvanna,  for  the 
last  three  years,  and  that  he  was  in  the 
store  of  the  creditors  within  a  few  months 
before  his  arrest,  and  that  these  Warrants 
have  never  been  executed  on  him  in  his 
own  County. 

The  creditors,  proved  that  the  Jail  of 
Fluvanna  was  consumed  by  fire  in  1826, 
and  has  not  since  been  re-built:  and  that 
J.  Currin  was  in  1825,  and  is  now  a  Justice 
of  the  Peace  in    the    County  of    Fluvanna. 

Schmidt,  for  the  petitioner,  contended: 
1.  That  it  ought  to  appear  from  the  War- 
rant itself,  that  it  was  issued  by  a  Justice 
of  the  Peace  of  the  County  where  the 
prisoner  had  been    in  custody.     1  Kev.  Co. 
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p.  548.  That  the  Court  "cannot  presume 
that  he  ia  a  Justice.  4  Burn's  Justice,  p. 
331.  That  as  the  Warrant  is  the  authority 
for  the  arrest,  it  ought  to  be  sufficient  of 
itself  to  justify  the  arrest,  without  extra- 
aeons  evidence. 

Z  2.  That  as  the  Warrant  issued  in  1325, 
and  the  petitioner  was  seen  publicly  in  his 
own  County,  it  ought  to  be  presumed  that 
there  had  been  an  arrangement  of  the  debt 
between  the  parties. 

Green,  for  the  creditors,  relied:  1.  On 
the  fact  fully  proved,  that  Currin  was,  and 
is  a  Justice  of  the  Peace  for  Fluvanna : 
and  that  according  to  the  authority  of 
Burn,  it  is  not  necessary    that  the    Justice 

should  state  himself  to  be  such. 
680         *2.  He  insisted  that    the    presump- 
tion of  an  arrangement  of   the  debt, 
is  repelled  by  the  fact  that   the  Jail  of  the 
County  was  burnt  down. 

STUART,  J.  delivered  the  opinion  of  the 
Court. 

The  application  of  David  Jones  to  be  dis- 
charged from  the  custody  of  the  Serjeant, 
has  been  considered  by  the  Court.  The 
petitioner  was  taken  on  two  Escape  War- 
rants issued  by  James  Currin,  on  the  22d 
February,  1825.  It  is  objected,  that  it  does 
not  appear  on  .the  face  of  the  Warrants, 
that  Currin  was  a  Magistrate.  It  has  also 
been  urged,  that  the  length  of  time  which 
has  intervened,  since  the  date  of  the  War- 
rants, has  raised  a  presumption  that  the 
debt  has  been  discharged. 

On  the  other  hand,  it  has  been  proved, 
that  Currin  was  in  fact  an  acting  Justice 
at  the  date  of  the  Warrants,  and  that  for 
some  time  past  there  has  been  no  Jail  in 
that  County. 

The  Court  is  of  opinion,  that  although 
Escape  Warrants  ought  to  be  issued  by  Jus- 
tices of  the  Peace,  and,  that  regularly,  it 
ought  to  appear  on  the  face  of  the  War- 
rants that  they  are  such,  yet  in  this  in- 
stance, that  defect  has  been  supplied  by 
proof  of  the  fact.  They  are  also  of  opinion, 
that  the  want  of  a  Jail  repels  any  presump- 
tion arising  from  the  lapse  of  time.  The 
petitioner  is  therefore  remanded  to  the 
custody  of  the  Serjeant  of  the  City. 

Note.— Tbe  petitioner  afterwards  applied  to  tbe 
Court  of  Appeals  for  a  Writ  of  Error  to  this  Judg-- 
ment.  which  that  Court  refused.— Note  in  Original 
Edition. 


681      *S«muel  Clemmons  v.  The  Common- 
wealth. 

November.  1828. 
Statute -Regulation  of  Ordinaries— Construction.— The 

18th  section  of  the  Act  for  reerulation  of  Ordina- 
ries, &c.  is  not  to  be  construed  as  permitting  per- 
sons, from  the  produce  of  whose  estate  ardent 
spirits  are  made,  or  Distillers,  to  retail  them,  to 
be  drank  at  the  place  where  sold. 

This  was  an  application  for  a  Writ  of 
Error  to  a  Judgment  of  the  Superior  Coort 
of  Law  for  Harrison  County.  The  peti- 
tioner was  indicted  for  selling,  by  retail, 
without  having  a  license  therefor,  whiskey 
and  other  ardent  spirits,  at  his  dwelling- 
house,  to  be  drank  at  the  place  where  sold. 
On  the  trial,  he  moved  the  Court  to  instruct 
tbe  Jury,  that  if,  from  the  evidence,  they 
believe  that  the  liquor  charged  to  have 
been  sold  by  retail  by  the   Defendant,  was 


the  produce  of  the  Defendant's  own  estate, 
or  distilled  by  him,  it  was  lawful  for  the 
Defendant  to  retail  the  same,  to  be  dranl^ 
where  sold,  without  first  obtaining  a  li- 
censf^ therefor;  which  instruction  the  Court 
refused  to  give,  and  he  excepted  to  that 
opinion.  The  Defendant  was  then  found 
guilty  by  the  Jury,  and  the  Court  rendered 
Judgment  against  him  for  the  fine  of  i30, 
and  required  him  to  enter  into  a  recogni- 
zance, himself  in  the  sum  of  $100,  and  a 
surety  in  the  same  sum,  conditioned  for  his 
good  behaviour  for  one  year;  which  was 
done.  Act  of  Assembly  (2  Rev.  Code,  p. 
282,)  under  which  he  was  indicted,  is  as 
follows : 

'*8ec.  8.  If  any  person,  without  such  li- 
cense,*' (that  is,  such  as  is  provided  for 
by  the  first  section,)  **shall  open  a  tavern, 
or  sell  bv  retail,  wine,  rum,  or  brandy,  or 
other  ardent  spirits,  or  a  mixture  thereof, 
to  be  drank  in,  or  at  the  place  where  it 
shall  be  sold,  or  in  any  booth,  arbor,  or 
stall,  such  offense  shall  be  deemed  a  breach 
of  good  behaviour,  and  he  or  she,  so 
offending,  shall  moreover  forfeit  and  pa/ 
the  sum  of  thirty  dollars,  to  the  use  of  the 
Commonwealth,  &c." 

**Sec.  13.  Provided,  always.  That  noth- 
ing in  this  Act  shall  extend  to  be  construed 
to  prohibit  any  person  or  persons  from  re- 
tailing such  liquors  as  shall  actually 
682  have  been  *made  from  the  produce  of 
such  person's  own  estate,  or  brewed 
or  distilled  by  him,  her  or  them,  or  those 
in  his,  her  or  their  employ ;  nor  to  prohibit 
any  merchant,  or  person  keeping  store  for 
the  sale  of  merchandise,  from  retailing 
liquors,  so  that  such  liquors  be  not  drank 
or  intended  to  be  drank,  at  the  house  or 
plantation  where  the  same   shall  t>e  sold." 

Duncan,  Counsel  for  the  petitioner,  sent 
in  a  written  argument. 

He  contended,  that  in  order  to  constitute 
the  offence  created  by  the  8th  section,  it  is 
not  merely  necessary  that  there  should  be 
a  selling  by  retail  without  a  license,  but 
that  the  liquor  should  be  sold  '4o  be  drank 
in,  or  at  the  place  where  sold."  Any  per- 
son may  sell  liquor  by  retail  without  incur- 
ring the  penalty  provided  the  liquor  was 
not  sold  to  be  drank  in,  or  at,  the  place 
where  sold. 

The  13th  section  was  in  part  intended  to 
create  an  exception  in  favor  of  the  grower, 
and  distiller  of  grain  converted  into  liquor. 
It  certainly  could  not  have  been  contem- 
plated by  the  Legislature,  by  the  enactment 
of  the  13th  section,  that  it  was  only  a  per- 
mission to  the  grower  and  distiller  to  sell 
their  liquors  by  retail,  provided  it  was  not 
sold  to  be  drank  where  sold ;  for,  this  was 
a  permission  which  they  in  common  with 
every  person  enjoyed  under  the  8th  section : 
That  an  exception,  exclusively  in  favor  of 
the  grower  and  distiller,  was  intended  by  the 
13th  section,  is  manifest;  and  he  contends, 
that  the  liquor,  (the  produce,  Ac)  may 
be  sold  by  them  to  be  drank  where  sold, 
without  incurring  the  penalty  created  by 
the  8th  section.  If  such  is  not  the  proper 
construction  of  the  13th  section,  then  the 
grower  and  distiller  are  left  exactly  where 
the  8th  section  placed  them,  and  the  14th 
section    is   unnecessary  and  useless.     This 
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would  be  adopting  a  principle  of   constrnc- 
tion,  which  the  Courts  ought  to  avoid. 
The  difiBculty  in  construing    the  Statute, 
has  arisen  from  the  clause  in  the  13th 

683  section    relating   to  merchants,  '^and 
the  limitation  that   succeeds   it,  viz: 

**So  as  such  liquors  be  not  drank,  or  in- 
tended to  be  drank,  at  the  house  or  planta- 
tion where  sold."  It  is  supposed  that  the 
merchant,  and  the  grower  and  distiller, 
were  to  be  placed  on  the  same  footing,  and 
that  the  limitation  was  intended  to  applj 
to  all  of  them.  That  this  is  not  correct, 
is  already  shown  by  the  fact,  that  such  a 
construction  would  render  the  13th  section 
useless,  as  the  persons  embraced  by  it 
would  in  that  event  be  in  the  same  condi- 
tion as  if  that  section  had  not  been  en- 
acted. 

He  contended  that,  with  reference  to  the 
grammatical  construction  of  that  section, 
the  limitation  was  intended  to  operate  on 
the  merchants  only;  and  there  is  good  rea- 
son for  this.  The  merchants'  license  per- 
mitted sales  by  retail  of  goods,  wares  and 
merchandises,  of  foreign  and  domestic 
growth,  containing  no  restriction  as  to  the 
quantity  sold,  or  the  use  to  be  made  of  it. 
The  privilege  embraced  foreign  and  domes- 
tic liquors:  the  merchant  could,  therefore, 
under  his  license,  sell  liquors  by  retail,  to 
be  drank  any  where.  This  privilege  was,  or 
might  be  abused:  it  was  an  interference 
with  the  regular  tavern-keeper;  to  prevent 
which,  and  to  prevent  stores  from  becom- 
ing tippling-houses,  and  from  principles 
of  general  policy,  and  for  the  revenue, 
the  Legislature  deemed  it  necessary  to  im- 
pose a  restriction  upon  the  privileges  ex- 
ercised by  the  merchants  under  the 
merchants'  license,  and  hence  the  enact- 
ment was  made,  which  constitutes  a  part  of 
the  13th  section. 

By  giving  that  section  the  operation  here 
contended  for,  the  grower  and  distiller  have 
a  privilege  conferred  upon  them,  which 
otherwise  they  would  not  have,  and  the  priv- 
ilege of  the  merchant  would  be  restricted, 
thus  giving  an  effect  to  all  parts  of  the  sec- 
tion, and  that  effect  entirely  consistent 
with  the  general  provision  of  the  Statute : 
and  we  thereby  avoid  a  construction  which 
would  declare  an  entire  section  of  the  Law 
to  be  utterly  useless. 

The  Court,  after  a  conference  on  the  sub- 
ject refused  the  Writ  of  Error. 

684  *SUMMERS,  J.  delivered  the  opin- 
ion of  the  Court. 

Clemmons  was  indicted  for  retailing 
whiskey,  and  other  ardent  spirits,  and  mix- 
tures thereof,  to  some  person  to  the  Jurors 
unknown,  to  be  drank  at  the  place  where 
sold,  without  first  obtaining  a  license  as 
prescribed  by  Law.  On  the  trial  of  the 
cause,  he  moved  the  Court  to  instruct  the 
Jury,  that,  if  they  were  satisfied  from 
the  evidence  that  the  liquor  charged  to 
have  been  sold  by  retail  as  aforesaid,  was 
the  produce  of  his  own  estate,  or  distilled 
by  him,  it  wsa  lawful  for  him  to  retail  the 
same,  to  be  drank  where  sold,  without  ob- 
taining a  license.  This  instruction  the 
Court  refused  to  give,  and  an  exception 
was  taken,  and  this  application  is  to  cor- 
rect the  supposed  error. 

The  Counsel  of  Clemmons  insists,  that  the 


proviso  of  the  13th  section  of  the  Act  reg- 
ulating Ordinaries,  exempts  persons  retail- 
ing ardent  spirits  made  from  the  produce 
of  the  vendor's  own  estate,  or  distilled  by 
him,  from  the  prohibitions  contained  in 
the  eighth  section  of  the  same  Act,  al- 
though sold  to  be  drank  at  the  place  of 
sale.  Such  interpretation  would  evidently 
defeat  the  intention  of  the  Legislature,  as 
deducible  from  the  whole  Statute.  This 
proviso  was  intended  to  secure  to  agricul- 
turalists, distillers  and  merchants,  the 
right  of  retailing  ardent  spirits,  under  the 
particular  circumstances  therein  men- 
tioned, without  being  licensed  as  Ordinary- 
keepers,  provided  such  sales  were  not  made 
subservient  to  the  vice  of  tippling,  which 
it  was  the  object  of  the  Legislature  to  sup- 
press. 

The  words,  **so  as  such  liquor  be  not 
drank  at  the  house  or  plantation  where  the 
same  shall  be  sold,"  in  the  thirteenth  sec- 
tion, are  therefore  to  be  regarded  as  apply- 
ing to  each  description  of  persons  previously 
enumerated  therein.  It  is  contended,  that 
this  interpretation  renders  the  entire  pro- 
viso nugatory,  as  the  Act  contains  no  pro- 
visions inhibiting  the  sale  of  ardent 
spirits,  not  to  be  drank  where  sold;  but 
this  result  is  produced  by  the  very  terms  of 
the  section  under  consideration,  as  to  mer- 
chants, and  although  somewhat  in- 
685  artificially  expressed,  does  not  *admit 
of  a  different  application  in  favor  of 
the  other  enumerated  classes.  This  pro- 
viso probably  had  its  origin  in  the  abund- 
ant caution  of  the  Legislature  to  prohibit 
the  mischiefs  about  which  they  were  en- 
acting, and  should  be  left  in  operation, 
rather  than  defeat  their  clearly  expressed 
objects.     Application  over-ruled. 

Note  by  the  Reporter.— The  use  of  the  word 
"plantation."  In  the  latter  part  of  the  thirteenth  sec- 
tion, seems  to  prove  that  the  restriction  on  the 
riffht  of  retaillnir  liquors  therein  imposed,  is  not  to 
be  confined  to  merchants  who  do  not  usually  live 
on  plantations,  but  is  applicable  to  farmers,  from 
the  produce  of  whose  plantations,  whiskey  and 
other  ardent  spirits  are  made. 


Henry     Huffman  v.    The    Commonwealth. 

November.  1828. 
Pofffery*— Renuidliifl:  for  Trial— Indlctmeiit  for  For- 
sery  Procuring  InstrunMntt  —  If  an  Examining- 
Court  remand  to  the  Superior  Court  for  trial,  a 
prisoner  charged  with  forgery,  the  prisoner  may 
be  indicted  in  the  Superior  Ck}urt,  not  only  for  the 
forg-ery.  but  also  for  procuring  the  instrument  to 
be  forged,  and  for  acting  and  assisting  in  the 
forgery. 


♦Forgery.— See  monographic  note  on  "Forgery  and 
Counterfeiting"  appended  to  Coleman  v.  Com..  26 
Oratt.  865. 

■•-Sanie— Remandlns    of     Examlnliif    Coart— Indict. 

nent.-On  this  subject  the  principal  case  is  cited  in 
Com.  v.  Adcock.  8  Gratt  670. 

Sane— Indictment  —  Dlitlnct  Charffen.— There  are 
some  cases  of  felony  in  which,  even  though  the 
charges  are  distinct  the  prisoner  would  not  be 
confounded  or  the  attention  of  the  jury  distracted: 
and  in  which,  therefore,  the  charges  may  properly 
be  included  in  the  same  indictment  and  tried 
together:  as,  for  example,  the  case  of  forgery  and 
uttering  the  same  instrument  which  are  distinct 
offences,  and  yet  are  often  charged  in  different 
counts  of  the  same  indictment.  Dowdy  v.  Com., 
9  Gratt  783  citing  the  principal  case  as  authority. 
See  principal  case  also  cited  in  Hausenfluck  v. 
Com.,  85  Va.  710,  8  S.  E.  Rep.  688.  See  further, 
monographic  note  on  'Indictments.  Informations 
and  Presentments"  appended  to  Boyle  v.  Com*.  14 
Gratt  674. 
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SuBe-Same-Same-Safflclency  of.t-It  Is  not  neces- 
sary to  set  forth  in  the  count,  the  persons  whom 
the  prisoner  procured  to  forj^e  the  insiruinent.  or 
with  whom  he  acted  and  assisted  in  the  forg-ery. 
A  general  description,  in  the  words  of  the  Statute, 
is  suftlclent. 

S«me -Indictment  — So  iff  Idency  of.—  An  Indictment 
which  charares  that  the  prisoner  caused  and  pro- 
cured a  certain  instrument  to  be  forgred,  and 
willingly  assisted  in  the  forgrery,  &c.  is  to  be 
understood  as  charflrinif  that  he  caused  It  to  be 
done  in  his  presence,  and  that  he  aided,  beinfr 
present,  in  other  words,  as  char^iof  him  as  prin- 
cipal in  the  second  degree,  and  not  as  accessary. 
See  Ra8nick'.s  (^ase.  2  Virgr.  Ca.  856. 

5«me— Bxamlnlnff  Count— Indictment.— If  an  Exam- 
ininir  Court  remand  a  pri^oner.  on  a  chargre  of 
passing  a  forced  note,  he  may  be  indicted  for 
passingr  it,  knowlngr  it  to  be  forced. 

Indictment  —  Counts- Sufficiency  of.— In  a  Bill  of 
Indictment  with  three  counts,  if  in  the  third 
count  It  is  omitted  to  be  stated  that  the  Grand 
Jury  "on  their  oath"  present,  (the  first  two  counts 
beinff  regular  in  that  respect)  the  objection  is 
obviated  by  the  fact,  that  the  Record  states,  that 
the  Grand  Jury  were  sworn  in  open  Court. 

Forgery -Evidence— Case  at  Bar.— A  forged  paper  is 
passed  by  a  prisoner  bearing  date  in  1828:  immedi- 
ately after,  with  the  knowledge  of  the  holder,  the 
prisoner  alters  the  date  to  1827.  The  Indictment 
sets  forth  its  tenor,  and  describes  It  as  dated  in 
1827.  The  paper  is  proper  eridence  to  go  to  the 
Jury  in  support  of  the  Indictment,  notwithstand- 
ing the  proof  that  It  bore  date  In  1828.  when 
passed. 

This  was  an  application   for   a    Writ   of 

Error    to    a     Judgment    of    the     Superior 

Court  of  Law  for  Hampshire  County, 

686      ^whereby  the  petitioner  was  sentenced 

to  the  Penitentiary  for   the    term    of 

two  years,  on  a  conviction  of  forgery. 

From  the  transcript  of  the  Record  filed 
with  the  petition  of  the  prisoner,  the  fol- 
lowing statement  is  extracted.  A  Court 
was  called  and  held  in  the  County  of 
Hampshire,  in  March,  1828,  for  the  exam- 
ination of  the  prisoner,  upon  the  charge  of 
having  ^^feloniously  forged  and  counter- 
feited, and  passed  a  single  bill  or  note, 
purporting  to  be  a  note  made  by  William 
Duling  with  his  seal  thereto  affixed,  for  the 
sum  of  fifteen  dollars,  bearing  date  the  28th 
December,  1827,  and  made  payable  to  Henry 
Huffman,  twelve  months  after  date;"  it  is 
charged  to  have  been  passed  **to  a  certain 
William  Sherrard.'*  The  single  bill,  and  as- 
signment by  Huffman  to  Sherrard,  thereon 
endorsed,  are  in  the  following  words  and 
figures: 

* 'Twelve  months  after  date  I  promise 
to  pay  Henry  Huffman  or  his  assigns,  the 
just  and  full  sum  of  15  dollars  for  value  re- 
ceived of  him.  As  witness  my  hand  and 
seal  this  28th  day  of  December,  1827. 

^'William  Duling,   (Seal.)" 

'*March  13th,  1828.  I  assign  the  within 
amount  to  William  Sherrard  for  value  re- 
ceived. 

**Henry  Huffman." 

It  was  proved  before  the  Court  of  Exam- 
ination, as  appears  from  a  memorandum  of 
the  evidence  as  recorded,  that  the  said  single 
bill  had  not  been  executed  by  William  Dul- 
ing; that  the  prisoner  carried  it  to  the 
store  of  William  Sherrard,  and  there  sold  it 
for  goods.     The  transaction  on  the    part  of 


tCrlmlnal  L«w -Indictment -Charging  Offence  in 
Words©!  Statute.  — Where  an  indictment  charges  an 
offence  in  the  words  of  a  statute  creating  the 
offence,  the  Indictment  as  to  the  description  of  fact 
is  good.  Brown  V.  Com..  2  Leigh  772.  citing  princi- 
pal case  as  so  holding.  See  further,  on  this  subject, 
monographic  note  on  "Indictments,  Informations 
and  Presentments"  appended  to  Boyle  v.  Com..  14 
Gratt.  674.  The  principal  case  Is  also  died  in  Mow- 
bray V.  Com.,  U  Leigh  640. 


Sherrard,  who  was  not  present,  was  nego- 
tiated by  Charles  Blue,  his  Clerk  in  the 
store*.  The  Court  of  Examination  was  of 
opinion  that  the  prisoner  was  guilty,  and 
remanded  him  to  Jail  to  undergo  a  trial, 
for  the  offence  with  which  he  stood  charged, 
before  the  next  Superior  Court  ot  Lraw. 

At  the  next  Superior  Court    of  Law,  the 

Grand  Jury  found  an    Indictment    against 

him    containing    three    counts.     The    tint 

count    charges,  that   he  ^^feloniously 

687  did  falsely  make,  *forge  and  counter- 
feit, and    did    feioniously  cause    and 

procure  to  be  falselj  made,  forged  and  coun- 
terfeited, and  feloniously  did  act  and  assist 
in  the  false  making,  forging  and  counter- 
feiting a  certain  false  writing,'*  Ac.  de- 
scribing and  setting  forth  in  haec  verba 
the  single  bill  before-mentioned,  and  aver- 
ring it  to  have  been  done* 'to  the  prejudice 
of  the  right,  and  with  inten^  to  injure  and 
defraud  the  said  William  Duling.'-  The 
second  count  charges,  that  he  '^feloniously 
did  utter  and  publish  and  employ  as  true 
for  his  own  benefit,  a  certain  other  false, 
forged  and  counterfeited  writing,"  de- 
scribing again  the  same  single  bill,  and 
setting  it  forth  according  to  its  tenor  and 
effect,  and  charging  the  intent  to  have 
been  **to  injure  and  defraud  the  said  Wil- 
liam Duling,"  and  averring  that  the  pris- 
oner knew  it  to  be  * 'false,  forged,  and 
counterfeited."  The  third  count  is  the 
same  as  the  second,  except  that  the  intent 
is  alleged  therein  to  have  been  **to  injure 
and  defraud  William  Sherrard."  It  is  not 
stated  upon  the  face  of  this  count,  as  it  is 
in  the  two  preceding,  that  it  was  found 
upon  the  oath  of  the  Grand  Jury. 

The  prisoner,  upon  his  arraignment,  and 
before  pleading,  moved  the  Court  to  quash 
each  count  in  the  Indictment,  because 
** there  is  no  substantial  offence  charged, 
and  because  the  offence  charged  in  the  In- 
dictment is  variant  from  the  charge  for 
which  the  prisoner  was  sent  on  to  be  tried 
by  the  Examining  Court."  The  motion 
to  quash  was  over-ruled.  The  prisoner  then 
pleaded  not  guilty,  and  was  put  on  his  trial 
by  a  Jury. 

Upon  the  trial,  the  Attorney  for  the  Com- 
monwealth offered  in  evidence  a  single 
bill,  corresponding  with  the  one  set  forth 
in  the  Indictment.  The  prisoner  objected 
to  its  going  in  evidence  to  the  Jury.  The 
Court  over-ruled  his  objection,  and  the 
prisoner  filed  a  Bill  .of  Exceptions  to  the 
opinion  of  the  Court,  which  states,  that 
on  the  trial  of  this  Indictment,  Charles 
Blue,  a  witness  in  behalf  of  the  Common- 
wealth, produced  a  single  bill,  set  forth  in 
the  Indictment,  and  testified,  **that 
on    the     13th    day    of    March,    1828« 

688  •he  was  in    the  employment   of    Wil- 
liam Sherrard,  of  Hampshire  County, 

in  the  capacity  of  clerk  in  the  store  of  the 
said  Sherrard,  who  was  a  merchant;  that 
the  prisoner  on  that  day  took  up  sundry 
goods  in  the  store  of  said  Sherrard,  in  pay- 
ment of  which,  he  assigned  said  paper- 
writing  to  William  Sherrard;  that  about 
half  an  hour  after  making  the  assignment, 
the  witness  discovered  that  the  paper-writ- 
ing was  dated  in  the  year  1828 ;  upon  which, 
he  stated  that  circumstance  to  the  prisoner, 
who   remarked    to   the  witness  that  it  had 
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been  so  dated  by  William  Duling:  by  mis- 
take; and  therefore,  he,  the  prisoner,  (the 
said  paper-writing  being  handed  to  him  for 
that  purpose  by  the  witness,)  with  the  as- 
sent of  the  witness,  with  the  pen-knife  of 
the  witness,  erased  the  figure  8,  and  made 
in  lieu  thereof,  with  pen  and  ink,  the 
figure  7,  so  as  to  change  the  date  from  1828 
to  1827;"  and  then  returned  the  single  bill 
to  the  witness.  Upon  this  evidence  the 
prUoner  contended,  that  the  instrument 
had  not  been  properly  described  in  the  In- 
dictment, and  being  variant  from  the  sin- 
gle bill  therein  set  forth,  should  be  therefore 
excluded  from  the  Jury,  which  the  Court 
refused. 

Samuels,  for  the  petitioner,  argued  in 
writing  to  the  following  effect: 

1.  That  the  motion  to  quash  each  count, 
■ought  to  have  been  sustained.  As  to  the 
first  count,  there  was  a  variance  between 
it  and  the  record  of  the  Examining  Court. 
By  the  Indictment,  the  prisoner  is  charged 
with  three  distinct  offences:  Ist,  the  forg- 
ing and  counterfeiting;  2d,  the  causing 
and  procuring  the  single  bill  to  be  falsely 
forged  and  counterfeited;  and  3d,  the  act- 
ing and  assisting  in  the  ifalse  forging  and 
•counterfeiting  the  said  instrument.  But, 
he  was  only  examined  for  one  of  these 
offences;  namely,  the  forgery.  He  con- 
tended, that  the  fact  of  forgery  does  not 
«x  vi  termini  include  the  other  two  facts: 
that,  the  I^egislature  thought  it  did  not  so 
include  them,  or  they  would  not  have  pro- 
vided   separately    for   the   other  two 

•689  offences:  *that  the  fact  of  forgery 
may  exist  in  the  absence  of  the  other 
two  classes  of  facts,  which  shows,  that  it 
•does  not  include  them.  He  concluded,  that 
as  the  prisoner  was  indicted  for  a  greater 
number  of  offences  than  he  had  been  ex- 
amined for,  the  Superior  Court  had  no  ju- 
risdiction of  these  latter  offences,  and  that 
therefore  the  first  count  ouglit  to  be 
quashed. 

2.  That  the  first  count  was  defective  in 
itself,  in  not  setting  forth  the  person  or 
persons  who  the  prisoner  caused  and  pro- 
<;ured  to  forge  the  instrument,  and  those 
with  whom  he  willingly  acted  and  assisted 
in  the  forgery.  The  persons  ought  to  have 
been  designated,  to  enable  the  prisoner  to 
prepare  for  his  defence,  and  to  plead  the 
Judgments  in  bar  of  other  prosecutions  for 
the  same  offences. 

3.  He  contended  that  the  first  count  con- 
founded principal  and  accessorial  guilt.  If 
the  procurers  or  aiders  are  present,  they 
are  principals  in  the  second  degree,  but  if 
absent,  they  are  accessories,  and  must  be 
indicted  specifically  as  such,  as  is  agreed 
by  the  General  Court,  in  Rasnick  v.  The 
Commonwealth,  2  Virg.  Ca.  356.  Here 
the  count  does  not  aver  either  the  presence, 
or  the  absence  of  the  prisoner  at  the  pro- 
curing or  aiding  the  forgery  to  be  done, 
and  it  is  therefore  entirely  uncertain 
whether  the  prisoner  is  charged  as  princi- 
pal or  accessory.  For  this  want  of  cer- 
tainty, the  count  ought  to  have  been 
-quashed.  He  drew  the  distinction  between 
this  case  and  Rasnick's.  There  the  pris- 
oner did  not  demur  to  the  count,  nor  move 
to  quash  it,  before  plea,  but  it  was  on  a 
motion  to  arrest   the    Judgment,    and    the 


General  Court  seems  to  have  proceeded  on 
the  ground  that  '* after  verdict  on  such  In- 
dictment, the  count  must  be  understood  as 
charging  the  procurers  and  aiders  as  prin- 
cipals in  the  second  degree."  But  in  this 
case  there  was  a  motion  to  quash  before 
plea,  and  the  case  is  to  be  considered  as  on 
demurrer.  If  it  is  supposed  that  the  degrees 
of  guilt  are  to  be  ascertained  by  the  evi- 
dence, such  supposition  ought  not  to  avail. 
The  Indictment  itself  ought  to  set  out 
the    offences    charged    as    criminal, 

690  *and  they  should  be  so  charged  as  to 
leave  nothing  to  intendment.  What- 
ever the  evidence  may  be,  the  vice  inher- 
ent in  this  count,  that  it  does  not  inform 
the  prisoner  whether  he  is  charged  as  prin- 
cipal or  accessory,  ought  to  overthrow  it. 

4.  He  objected  to  the  second  and  third 
counts.  In  the  Examining  Court  he  was 
charged  with  passing  the  instrument.  He 
might  have  passed  it  without  being  guilty 
of  any  crime,  for  he  may  not  have  known 
that  it  was  counterfeit.  But  the  second 
and  third  counts  go  further,  and  charge 
that  he  passed  it,  knowing  it  to  be  false, 
forged  and  counterfeited.  He  is  therefore 
indicted  for  an  offence  for  which  he  had 
not  been  examined,  axid  both  counts  ought 
to  have  been  quashed. 

5.  The  third  count  is  defective  in  another 
particular.  It  commences  thus:  ^' And  the 
Jurors  aforesaid,  do  further  present,"  omit- 
ting the  words,  **upon  their  oath  afore- 
said," and  so  it  is  not  a  valid  Presentment. 

6.  The  single  bill  ought  not  to  have  gone 
in  evidence  to  the  Jury.  From  the  Bill  of 
Exceptions,  it  appears,  that  the  single 
bill,  when  it  was  passed  to  Blue,  the  clerk, 
bore  date  the  28th  December,  1828,  a  day 
then  yet  to  come:  that  after  the  bill  had 
been  passed,  and  the  goods  received  by  the 
prisoner,  and  the  transaction  closed,  it 
was  discovered  that  the  bill  was  dated  on 
that  day;  this  fact  was  communicated  by 
Blue  to  the  prisoner,  and  by  the  consent  of 
Blue,  and  in  his  presence,  the  prisoner 
erased  the  figure  8,  and  inserted  7  in  lieu 
thereof:  by  this  erasure  neither  Blue  nor 
Sherrard  was  defrauded.  When  the  single 
bill  was  first  passed  to  Blue,  it  bore  date 
the  day  before  mentioned.  It  is  charged 
in  the  Indictment  to  have  been  dated  on 
the  38th  December,  1827,  and  is  therefore 
different  from  the  bill  as  originally  passed, 
and  consummated.  If  the  bill  was  forged 
by  Huffman,  it  was  so  done  before  it  was 
altered,  and  the  paper  described  in  the  In- 
dictment is  in  fact  different  from  the  paper 

as  it  was  when  passed  to  Blue. 

691  *FIELD.  J.,    delivered  the  opinion 
of  the  Court. 

[After  making  the  statement  prefixed  to 
this  report,  he  proceeded.] 

In  his  petition  for  a  Writ  of  Error,  the 
prisoner  contends,  that  the  Superior  Court 
of  Law  should  have  quashed  each  count  in 
the  Indictment  for  the  reasons  there  as- 
signed; and  should  have  quashed  the  third 
count  for  the  additional  reason  of  its  not 
appearing  upon  its  face  to  have  been  upon 
the  oath  of  the  Grand  Jury.  He  also  con- 
tends, that  the  single  bill  should  have 
been  excluded  from  the  Jury,  for  the  reason 
assigned  in  the  Bill  of  Exceptions. 

The  Court  has  attentively   and    maturely 
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ezatnined  and  considered  the  transcript  of 
the  Record  in  this  case,  and  the  written 
argument  of  Counsel  in  the  Country,  'fled 
in  support  of  the  petition,  and  is  of  opin- 
ion that  there  is  no  error  in  the  Record. 
It  is  an  established  general  rule,  that  where 
an  Indictment,  as  this  does,  charges  an 
offence  in  the  words  of  the  Statute  creating 
the  offence,  the  Indictment  as  to  the  de- 
scription of  the  fact  is  good.  In  Arch- 
bold's  Criminal  Pleading,  p.  188,  and  in 
Chitty's  Crim.  Law,  vol.  3.  p.  1,049,  may 
be  found  the  form  of  an  Indictment  upon 
the  English  Statute  of  Forgery  of  52  Geo. 
3,  ch.  138,  which  our  Statute  on  the  same 
subject  resembles.  It  charges,  that  the 
prisoner  '* feloniously  did  falsely  make, 
forge  and  counterfeit,  and  did  cause,  and 
procure  to  be  falsely  made,  forged  and 
counterfeited,  and  did  willingly  act  and 
assist  in  the  false  making,  forging,  and 
counterfeiting,  &c. ;"  with  which  form,  the 
Indictment  in  this  case  corresponds. 

The  only  seeming  difficulty  upon  this 
point,  arose  from  the  Act  of  Assembly  in 
relation  to  Courts  of  Examination,  which 
secures  to  the  prisoner  the  right  of  being 
examined,  upon  a  charge  of  felony,  by  a 
Court  of  Examination,  composed  of  five  or 
more  of  the  Justices  of  the  County  Court, 
before  he  shall  be  indicted  and  tried  for  the 
alleged  crime  in  the  Superior  Court  of 
Law.  The  first  count  of  the 
692  ^Indictment  in  this  case,  charges 
inter  alia,  that  the  prisoner  caused* 
and  procured  the  forgery  to  be  committed. 
In  the  Court  of  Examination,  he  was 
charged  with  having  ** feloniously  forged, 
counterfeited,  and  passed."  the  single  bill 
in  question,  which  the  prisoner  contends, 
does  not  embrace  the  accessorial  offence  of 
causing  and  procuring  a  forgery  to  be  com- 
mitted by  another  person.  If  it  were  con- 
ceded that  the  charge  which  was  made 
against  the  prisoner  before  the  Court  of 
Examination,  and  upon  which  he  was  ex- 
amined, is  not  sufficiently  comprehensive 
to  embrace  a  case  of  accessorial  guilt. 
properly  so  called,  as  where  one  man,  be- 
ing himself  absent  at  the  time,  causes  and 
procures  another  to  make  a  forged  writing, 
which  at  Common  Law  would  constitute 
the  absent  procurer  an  accessory  before  the 
fact,  still  there  would  be  no  weight  in  this 
objection.  The ''causing  and  procuring," 
charged  in  the  Indictment,  contemplates  a 
causing  and  procuring  the  forgery  to  be 
committed  by  some  other  person  in  the 
presence  of  the  prisoner,  which  would  ren- 
der him  a  principal  felon  in  the  second  de- 
gree, and  consequently  proof  of  accessorial 
guilt  could  not  have  been  received  upon  the 
trial. 

In  looking  into  the  Record  of  a  trial  be- 
fore a  Court  of  Examination,  to  see  for 
wha^  offence  a  prisoner  has  been  examined, 
the  Court  should  regard  the  substance  of 
the  offence,  and  not  the  manner  in  which 
it  may  have  been  perpetrated ;  nor  should 
the  offence  be  required  to  be  described  ihere 
with  technical  precision.  The  offence 
charged  against  the  prisoner,  and  which 
was  examined  into  by  the  Court  of  Exam- 
ination, was  forgery.  Whether  that  offence 
was  committed  by  the  prisoner  alone  with 
his  own  hands;  whether  he  caused  and  pro- 


cured it  to  be  done  by  another,  or  acted 
and  assisted  in  the  commission  of  the  fact, 
were  incidental  enquiries.  And  whatever 
may  have  been  the  proof  relative  to  the 
main  charge  of  forgery,  it  was  the  duty  of 
the  Examining  Court,  if  they  thought  the 
prisoner  ought  not  to  be  discharged  from 
further  prosecution,  to  send  him  on  for 
further  trial  in  the  Superior  .Court  of 
693  Law.  'without  undertaking  to  dis- 
criminate as  to  the  grade  of  the 
offence,  or  to  designate  the  mode  in  which 
it  had  been  committed.  Upon  these  prin- 
ciples, the  Court  of  Examination  acted  io 
this  case ;  and  it  was  competent  for  the 
Prosecuting  Attorney  to  prefer  against  the 
prisoner  such  an  Indictment  as  has  been 
found. 

As  to  the  objection  taken  to  the  third 
count,  of  its  not  appearing  on  the  face  of 
it  to  have  been  found  upon  the  oath  of  the 
Grand  Jury,  that  difficulty  is  obviated  by 
the  fact  of  the  Grand  Jury's  having  been 
actually  sworn  in  open  Court,  l>efore  the 
Indictment  was  found,  as  appears  from  the 
transcript  of  the  Record  tiled  with  the 
petition ;  and  therefore,  the  whole  Indict- 
ment must  necessarily  have  been  found 
upon  the  oath  of  the  Grand  Jury. 

The  only  remaining  objection  to  be  con- 
sidered, is  tnat  which  arises  from  the  Bill 
of  Exceptions.  If  the  single  bill  therein 
mentioned,  were  in  its  original  form  a 
forged  writing,  it  did  not  cease  to  be  so, 
by  the  alteration  in  the  date  of  the  year, 
as  mentioned  in  the  Bill  of  Exceptions. 
And  if  it  were  in  either  shape  a  forged 
writing,  as  it  corresponded  in  tenor  and 
effect  with  the  single  bill  described  and  set 
forth  in  each  count  of  the  Indictment, 
there  was  no  cause  shown  for  excluding  it 
from  the  Jury.  The  Writ  of  Error  is  re- 
fused. 


694      'The    Connmonwealth    v.     Dickerson 
Wyfttt. 

November,  1828. 

Criminal  Law  —  SUtate —Punishment  by  Strlpe*- 
Constltotionsllty.  -  The  Act  of  Feb.  18SS.  wblcli 
directs  that  the  person  convicted  may  be  impris- 
oned for  a  time  not  less  than  one.  nor  more  Uian 
six  moattas.  and  may  receive  stripes,  at  the  dis- 
cretion of  the  Court,  to  be  Inflicted  at  one  time. or 
at  different  times,  provided  the  same  do  not  ex- 
ceed tblrty-nlne  at  anv  one  time,  is  not  nncoosU- 
tutional. 

Same— Same— Same— Discretion  -Character  ol*— Tbe 
discretion  therein  delegated  is  a  sound  discretion, 
and  if  the  Judg-e  abuses  the  power  conferred, 
makingrit  to  subserve  motives  of  oppression,  or 
bis  own  vindictive  passions,  be  is  liable  \o  belm- 
peacbed. 

Same— Same— Same— Same— Same.— Tbe  discretion 
thereby  conferred  on  tbe  Superior  Courts,  is  of 
tbe  same  character  with  tbe  discretion  exercised 
by  tbe  Comm^kn  Law  Couris  in  imposing  fines  and 
Imprisonment. 

Same— Statute— Qaming— Construction  off— Tbe  dis- 
tinctive feature  in  tbe  character  of  tbe  frames 
called  A.  B.  C.  and  E.  O.  and  Faro  Bank  is,  ibat 
tbe  chances  of  tbe  game  are  unequal,  another 
tbinfirs  beinsT  equal,  and  those  unequal  cbancesare 
in  favor  of  tbe  exhibitor  of  tbe  srames.  or  ublc*. 
If  other  frames  resemble  tbose  standard  sames 


*Pleadins  and  Practice— Matter  Referred  to  Discre- 
tion ol  Court.— In  all  cases  where  by  law.  whether 
statute  or  common  law.  a  subject  is  referred  to  tbe 
discretion  of  tbe  court,  that  must  be  regarded  as  a 
sound  discretion,  to  be  exerciKcd  according  to  the 
circumstances  of  each  particular  case.  Harris  v. 
Harris.  31  Gratt  16.  citing  tbe  principal  case- 

fCrlminal  Law- Statute-  Qaminsr-Constructloa.- 
The  construction  of  tbe  gaming  act.  as  contained  Io 
tbe  last  beadnote  of  tbe   principal  case,  bas  met 
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in  tbat  distinctive  feature,  they  come  within  the 
terms  of  the  17th  section  of  the  Gaminfir  Act,  beinf 
"iraminfT  tables  of  the  same,  or  like  kind,"  and 
are  liable  to  the  penalties  denounced  asrainst  those 
standard  srames,  whatever  may  be  the  denomina- 
tion of  those  other  srames.  and  whether  played 
with  cards,  dice,  or  in  any  other  manner.  Under 
this  construction,  the  exhibitor  of  a  framinfr 
table  called  Hap-hazard.  alias  Blind-hazard,  alias 
Snickup.  &c.  held  to  be  liable  to  the  same  punish- 
ment with  the  exhibitor  of  Faro  Bank. 

This  veas  a  case  adjoarned  from  the  Supe- 
rior Court  of  L*aw  for  Chesterfield  County 
to  this  Court.  A  complete  statement  of 
the  case  is  to  be  found  in  the  opinion  of 
the  Court. 

The  Attorney  General,  argued  for  the 
Commonwealth. 

I^eigh,  for  the  Defendant. 

DANIEL*  J.>  delivered  the  opinion  of 
the  Court. 

This  is  an  adjourned  case  from  the  Su- 
perior Court  of  Law  of  the  Couwty  of  Ches- 
terfield, from  which  it  appears  that  the 
Defendant  was  presented  on  the  sixth  day 
of  June,  in  the  year  1826,  by  a  grand  Jury 
upon  their  oath,  *'for  keeping  and  exhibit- 
ing a  gaming  table  commonly  called 
695  '^Blind-hazard,  alias  Hap-hazard,  be- 
ing a  table  of  like  nature  or  kind, 
with  a  Faro  Bank,  &c.,  at  the  muster 
ground,  on  the  premises  of  a  certain  Dick- 
erson  Wills,  situate  in  the  County  afore- 
said, on  a  muster-day  and  within  six 
months  (then)  last  past." 

On  this  Presentment  of  the  Grand  Jury, 
an  Information  was  regularly  filed,  which 
charged  (besides  having  two  other  counts 
not  necessary  to  be  particularly  noticed,) 
**that  the  said  Dickersou  Wyatt,  of  the 
County  of  Chesterfield,  on  the  8th  April, 
1826.  with  force  and  arms,  at  the  house  of 
one  Dickerson  Wills,  in  the  County  afore- 
naid,  unlawfully,  wilfully,  and  wickedly 
did  keep  and  exhibit  a  certain  unlawful 
gaming  table  called  Hap-hazard,  other- 
wise called  Blind-hazard,  otherwise  called 
Snickup,  otherwise  called  Sweat,  being  a 
gaming  table  of  the  same,  or  like  kind 
with  Faro  Bank,  whereon  and  whereat 
divers  persons  did  then  and  there,  together 
with  the  said  Dickerson  Wyatt,  the  keeper 
thereof,  unlawfully,  wickedly,  and  wilfully 
play,  and  the  games  then  and  there  played 
thereon,  being  games  played  with  cards,*' 
Ac.  The  Defendant  pleaded  not  guilty. 
The  Jury  returned  a  verdict:  '* We  of  ♦he 
Jury,  find  the  Defendant  guilty,  but  igno- 
rantly  so,  he  not  knowing  at  the  time  that 
the  Law  embraced  this  case,  and  do  there- 
f'^re  recommend  him  to  the  mercy  of  the 
Court.''  And  thereupon,  the  Defendant 
moved  the  Court  tor  a  new  trial,  and  after- 
wards, submitted,  in  addition,  a  motion  *^to 
arrest  the  Judgment,  because  the  matter 
stated  in  the  Information  warrants  no 
Judgment  against  the  Defendant,  or  at 
moat,  a  Judgment  for  a  fine  of  twenty  dol- 
lars only.'*  Upon  this  state  of  the  case, 
the  Judge  of  the  Superior  Court  of  Law, 
with    the    consent    of    the   Defendant,   ad- 
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journed  for  novelty,  and  difficulty,  to  the 
General  Court,  the  following  questions: 
^^Ist.  Is  the  offence  charged  in  the  Informa- 
tion, a  violation  of  the  19th  section  of  the 
Act  to  prevent  unlawful  gaming,  in  the 
first  volume  of  the  Revised  Code,  p.  567? 
2d.  Do  the  facts  prove  to  the  Jury,  amount 

in  Law,  to  a  violation  of  the 
6%      *said      section      of     the    said    Act? 

3d.  What  Judgment  or  Order  should  be 
made  or  given  in  this  case?*'  And  by  con- 
sent, a  statement  of  the  ca&e,  made  in 
writing,  and  signed  by  the  Judge,  is  made 
a  part  of  the  Record  in  this  case,  and  to  be 
regarded  as  if  spread  at  large  upon  the  mo- 
tion for  a  new  trial.  The  statement  is  as 
follows:  '*On  the  trial  of  this  case,  the  evi- 
dence proved  that  the  Defendant  exhibited 
the  game  charged  in  the  Information,  at 
the  time  and  place  charged.  The  game 
played  with  cards  in  the  following  man- 
ner. The  exhibitor  seated  himself  at  a 
table  with  a  pack  of  cards,  showing  at  the 
same  time  a  small  stake  of  cash  on  the 
corner  of  the  table  by  him;  he  then,  in 
the  presence  of  those  surrounding  the  table, 
(inclined  to  bet)  cut  the  cards  off  the  pacic 
into  an  indifferent  number  of  parcels,  and 
every  one  who  chose  to  adventure,  pointed 
out  to  the  dealer  or  cutter,  the  parcel  on 
which  he  should  stand;  the  wager  was, 
that  the  bottom  card  of  the  placer's  parcel 
is  higher  than  that  of  the  dealer's  parcel, 
the  dealer  having,  the  advantage  of  win- 
ning on  equal  cards.  The  game  of  Faro 
Bank  ^as  described  by  the  evidence,  and 
the  Court  instructed  the  Jury  that  the 
question  whether  the  game  was  one  of  a 
like  nature,  or  kind  with  Faro  Bank,  was 
a  question  of  fact  for  them  to  decide,  but 
however  strong  the  resemblance  might  in 
other  respects  be,  if  the  game  in  question 
is  not  one  usually  resorted  lor  the  sake  of 
gain,  it  did  not  come  within  the  meaning 
of  the  Act  under  which  the  Defendant  is 
prosecuted,  but  if  the  resemblance  is  in 
both  particulars  proved  to  the  Jury,  the 
Defendant  should  be  foun^  guilty.  The 
evidence  fully  proved  the  exhibition  in 
this  case  to  have  been  for  the  sake  of  gain, 
and  the  game  itself  may  be  fairlv  termed 
one  of  the  numerous  expedients  resorted  to 
at  public  places  for  obtaining  money,  by 
inducing  others  to  bet  at  unequal  games; 
though  as  proved  in  this  case,  had  been 
often  publicly  and  openly  played  by  men  of 
good  character,  and  not  professed  gamblers, 
and  sometimes  exhibited  merely  to  gratify 

curiosity,  this  particular  game  being 
697      one  of  the  *lower  order,  calculated  to 

win  money  in  very  small  sums  gener- 
allv.*' 

The  instructions  which  were  thus  given 
by  the  Court  to  the  Jury,  cannot  be  com- 
plained of  by  the  Defendant.  Perhaps 
they  are  more  favorable  to  him  than  the 
Law  would  strictly  warrant. 

The  first  and  second  questions  propounded 
in  reference  to  the  nineteenth  section  of 
the  Act  of  the  General  Assembly  to  prevent 
unlawful  gaming,  show  evidently  a  mis- 
take; perhaps  it  is  a  clerical  mistake. 
Those  questions  become  immaterial  in  this 
case,  and  therefore  require  no  further  no- 
tice, because  the  motions  to  arrest  the 
Judgment,  and    for  a  new    trial,  (together 
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vrith  the  statement  made  part  of  the  Rec- 
ord,) and  the  third  question  referred  to  this 
Court,  bring  up  the  whole  suoject  of  Law 
which  afiPects  the  case.  The  third  question 
is,  '*what  Judgment  or  Order  should  be 
made  or  given  in  this  case?" 

To  answer  this  question,  this  Court  must 
enquire  what  is  the  Law?  What  is  the 
offence  charged  in  the  Information,  and 
of  which  the  Defendant  stands  convicted 
by  the  Jury?  Was  the  Jury  authorised, 
from  the  evidence  set  forth,  to  find  the 
Defendant  guilty  of  that  offence?  What 
punishment,  if  any,  is  prescribed  by  Law 
for  the  offence  described  in  the  Informa- 
tion? 

With  respect  to  the  first  branch  of  this 
enquiry,  we  find  in  the  1st  Vol.  Rev.  Co. 
ch.  148,  §  17,  that  "every  keeper  or  ex- 
hibitor of  any  of  the  tables  commonly  called 
A.  B.  C.  or  E.  O.  tables,  or  Faro  Bank,  or 
any  other  gaming  table  of  the  same,  or 
like  kind,  under  any  denomination  what- 
soever, or  whether  the  same  be  played  with 
cards  or  dice,  or  in  any  other  manner 
whatsoever,  shall,  upon  conviction,  be  sen- 
tenced to  hard  labour,  and  imprisonment 
in  the  Public  Jatl  and  Penitentiary-house, 
for  any  period  of  time,  not  less  than  one, 
nor  more  than  two  years,*'  &c. 

As  to  the  second  branch  of  the  enquiry, 
we  find  from  the  Information,  that  the 
Defendant  is  charged,  th  it  he  "did  keep 
and  exhibit  a  certain  unlawful  gam- 
698  ing  table,  called  *Hap-hazard,  other- 
wise called  Blind-hazard,  otherwise 
called  Snickup,  other «vise  called  Sweat, 
being  a  gaming  tabic  of  the  same  or 
like  kind  with  Faro  Bank,"  &c. ;  and 
this  charge  so  set  forth  in  the  Infor- 
mation, the  Jury  by  their  verdict  have 
said  is  true.  And  this  brings  up  the  third 
branch  of  the  enquiry:  Does  the  evidence 
warrant  the  finding  of  the  Jury?  This 
Court  taking  the  evidence  as  set  forth  by 
the  Judge  before  whom  the  cause  was  tried, 
can  see  no  just  grounds  upon  which  the 
Jury  could  have  found  a  verdict  in  favor  of 
the  Defendant. 

The  last  branch  of  the  enquiry  is,  what 
punishment,  if  any,  is  prescribed  by  Law 
for  the  offence  described  in  the  Informa- 
tion, and  of  which  offence  the  Defendant 
is  found  guilty? 

In  the  Act  of  the  General  Assembly,  al- 
ready quoted,  it  is  seen,  that  that  Act  pre- 
scribes that  the  person  convicted  shall  ^*be 
sentenced  to  hard  labour,  and  imprison- 
ment in  the  Public  Jail  and  Penitentiary- 
house,  for  a  period  ot  time  not  less  than 
one  nor  more  than  two  years.*'  But  there  is 
a  subsequent  Act  of  Assembly,  which 
passed  2lst  February,  1823.  further  to 
amend  the  Penal  Laws  of  the  Common- 
wealth, which  prescribes,  in  ^  1,  **that 
henceforth  when  any  person  shall  be  con- 
victed of  any  crime,  '^r  offence,  now  pun- 
ishable by  imprisonment  in  the  Public  Jai< 
and  Penitentiary-house,  for  a  period  not 
exceeding  two  years,  such  person  shall, 
instead  of  the  punishment  now  prescribed 
by  Law,  undergo  imprisonment  in  the  Jail 
of  the  County  or  Corporation  where  such 
conviction  shall  take  place,  for  a  period 
not  more  than  six  months  nor  less  than  one 
month,  at  the  discretion  of  the  Court,  and 


be  there  kept  on  low  and  coarse  diet,  as 
prescribed  by  the  Law  for  Convicts  in  the 
Penitentiary,  and  shall  moreover  be  pun- 
ished with  stripes,  at  the  discretion  of  the 
Court,  to  be  inflicted  at  one  time,  or  at 
difiPerent  timed  during  such  confinement, 
as  such  Court  may  direct,  provi-ed  the 
same  do  not  exceed  thirty-nine  at  any  one 
time,**  &c.  Sess.  Acta  of  1822,  ch.  32,  ^  1. 
The  punishment,  therefore,  to  be  in- 
69$  flicted  on  the  Defendant  *by  the 
Judgment  of  the  Superior  Court  of 
Law  of  the  County  of  Chesterfield,  must  be 
in  conformity  to  the  Act  of  Assembly 
last  recited,  if  this  Court  shall  so  direct 
in  answer  to  the  question,  *^Wbat  Judg- 
ment or  Order  should  be  made  or  given  in 
this  case?"  For,  although  this  last  Law 
is  now  happily  repealed  by  the  Act  of  1827. 
ch.  36,  g  4,  as  to  all  offences  of  the  char- 
acter now  under  consideration,  which  may 
have  been  committed  since  the  date  of  the 
repealing  Act,  yet  it  is  still  in  force  as  to 
offences  previously  committed. 

This  brings  up  fairly  the  maiu  question, 
what  Judgment  shall  be  given  in  this  case? 
and  opens  the  way  for  the  consideration  of 
all  the  arguments  which  have  been  so 
ably,  and  earnestly  urged  before  this  Court, 
in  opposition  to  rendering  any  Judgment 
against  the  Defendant  under  this  prose- 
cution. 

The  arguments  of  the  Defendant,  made 
by  his  Counsel,  rest  mainly  upon  cwo  prop- 
ositions. The  first  is,  that  the  Law  appli- 
cable to  this  case,  to  be  deduced  from  the 
several  Acts  of  the  General  Assembly, 
would  be  unconstitutional. 

The  second  is,  that  the  provisions  of  the 
Act,  by  which  the  offence  stated  in  the  la- 
formation  is  supposed  to  be  designated, 
are  too  vague  and  uncertain  to  be  made 
applicable  to  any  but  the  three  enumerated 
games  of  A.  B.  C.  and  E.  O.  and  Faro 
Bank,  and  therefore  Judgment  ought  to  be 
given  for  the  Defendant. 

The  first  proposition  involves  a  question 
of  the  greater  magnitude,  which  should 
never  be  lightly  and  unnecessarily  intro- 
duced into  the  deliberations  of  this  Court. 
Whether  this  Court  has  authority  to  declare 
an  Act  of  the  General  Assembly  to  be  un- 
constitutional, and  therefore  void,  is  a 
question  which  admits  of  a  great  variety  of 
opinion.  Judicially  to  assert  or  to  deny 
such  authority,  unless  upon  an  occasion 
which  palpably  required  such  an  opinion 
by  the  Court,  would  expose  it  to  the  cen- 
sure of  all,  without  calling  to  its  support 
the  talents  and  influence  of  those  who 
might  concur  in  the  principle  as- 
700  serted,  if  such  principle  *were  pal- 
pably applicable  to  the  case  decided. 
This  Court  therefore  declines  the  discus- 
sion, not  because  it  would  not  firmly  meet 
it  if  a  palpable  case  were  to  require  it,  but 
because  the  case  now  under  consideration 
does  not  require  it.  further  than  the  notice 
now  to  be  taken  of  it. 

It  is  urged  that  the  Act  of  1823,  already 
referred  to,  while  it  properly  limits  the  au- 
thority of  the  Court  to  a  reasonable  extent 
of  punishment  to  be  inflicted  on  the  party 
convicted,  by  imprisonment  not  less  than 
one  nor  more  than  six  months,  yet  author- 
ises the  Court  to  infiict    the    lightest    pun- 
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ishment  by  stripes  imaginable,  or  the  most 
cruel,  even  necessarily  extending  to  death 
itself,  for  an  offence  of  the  same  character 
and  grade.  For  that,  as  the  Court  may 
impose  an  imprisonment  for  six  months, 
and  may  also  direct  the  party  imprisoned 
to  receive  any  number  of  stripes,  at  differ- 
ent times,  not  exceeding  thirty-nine  at 
any  one  time,  during  his  confinement,  at 
the  discretion  of  the  Court,  it  is  perfectly 
evident  that  the  Court,  by  virtue  of  this 
Law,  might  exercise  its  discretion  to  sub- 
serve vindictive  passions,  and  so  as  to  di- 
'  rect  the  party  convicted  to  be  subjected  to 
thirty-nine  stripes  everv  day  of  the  six 
months,  which  would  inevitably  terminate 
in  death ;  a  death  produced  by  the  most 
cruel  torture.  That  by  the  Bill  of  Rights, 
properly  regarded  as  part  of  the  Con- 
stitution of  Virginia,  the  General  As- 
sembly is  restrained  from  authorising 
by  Law,  '^cruel  and  unusual  punish- 
ments (to  be)  inflicted,"  and  that 
therefore  the  authority  delegated  to  the 
Courts,  as  above  described  by  the  Act 
aforesaid,  being  prohibiteid  to  the  Legis- 
lature, by  the  Constitution,  cannot  by  it 
be  delegated  to  the  Courts,  and  that  the 
Act  aforesaid  is  therefore  void,  and  ought 
so  to  be  regarded  by  this  Court. 

It  may  be  allowed,  that  the  Act  in  ques- 
tion might  be  regarded  as  less  objection- 
able, if  the  aggregate  number  of  stripes, 
which  might  be  inflicted  for  any  one 
offence,  had  been  limited  as  the  term  of 
imprisonment  is;  but  this  imperfection,  if 
one,  does  not  invoWe  the  consequences 
contended  for,  nor  is  it  allowed  that  the 
discretion  of  the  Court  mentioned 
701  *in  the  Act,  can  rightfully  be  regarded 
as  unlimited.  The  responsibility  of 
the  Court  might  have  been  lighter,  if  the 
Act  had  been  more  cautiously  dictated; 
but  in  all  cases,  where  by  Law,  whether 
Statute  or  Common  Law,  a  subject  is  re- 
ferred to  the  discretion  of  the  Court,  that 
must  be  regarded  as  a  sound  discretion,  to 
be  exercised  according  to  the  circumstances 
of  each  particular  case.  If  tne  Judge 
should  not  so  limit  the  authority  of  his 
discretion,  but  extend  it  further  to  subserve 
motives  of  oppression,  or  his  own  vindictive 
passions,  he  might  and  would  be  im- 
peached. The  punishment  of  offences  by 
stripes  is  certainly  odious,  but  cannot  be 
said  to  be  unusual.  This  Court,  regarding 
the  discretion  delegated  by  the  Act  in 
question,  as  being  of  the  same  character 
with  the  discretion  always  exercised  by 
Common  Law  Courts  to  inflict  fine  and 
imprisonment,  and  subject  to  be  restrained 
by  the  same  considerations,  does  not  feel 
itself  at  liberty  in  this  case  to  refuse  to 
obey  the  Legislative  will,  nor  to  execute 
that  will  by  its  Judgments. 

The  second  proposition,  which  is,  that 
the  act  charged  in  the  Information  is  not 
sufficiently  designated  by  the  terms  of  the 
Law  in  question,  as  an  offence,  and  there- 
fore, for  want  of  certainty,  ought  not  to 
be  subjected  to  the  penalties  prescribed 
against  the  games  of  A.  B.  C,  E.  O.  or 
Faro  Bank,  remains  to  be  considered.  The 
Jury  have  found  the  Defendant  guilty  of 
keeping  and  exhibiting  a  gaming  table 
'^of    the    same    or    like    kind    with    Faro 


Bank;"  and  the  evidence  upon  which  the 
verdict  was  rendered,  is  stated,  which 
proves  the  gaming  as  charged  in  the  In- 
formation and  states  also  the  manner  in 
which  the  game  is  played,  and  the  chances 
in  favour  of  the  keeper  or  exhibitor  of  the 
table ;  and  the  question  to  be  decided  by 
this  Court  is  of  a  mixed  character,  de- 
pending upon  the  terms,  **same  or  like 
kind,"  and  whether  the  game  described  by 
the  evidence,  is  a  game  of  the  same  or  like 
kind  with  Faro  Bank? 

702  •The  words  of  the  seventeenth  sec- 
tion of  the  Act   of    Assembly,  which 

affects  this  subject,  have  been  already  re- 
cited. That  section  enumerates  the  games 
of  A.  B.  C.  and  K.  O.  and  Faro  Bank,  as 
gaiiiCs  prohibited,  and  subject  to  penalties, 
and  making  the  distinctive  characters  of 
those  games  as  the  standard  and  example 
of  the  kind  of  game  prohibited,  subjects  all 
games  of  the  same  or  like  kind,  to  like 
penalty  and  prohibition.  Before  we  can 
say  that  the  game  described  in  the  Informa- 
tion, is  of  the  same  or  like  kind  with  those 
enumerated  in  the  Act,  it  is  necessary  to 
settle  some  notion  of  the  kind  or  class  of 
gaming  to  which  the  latter  belong.  This 
Court  is  not  advised  that  there  is,  or  can 
exist  but  two  kinds  or  classes  of  games  of 
chance.  The  first  is,  where  the  chances  are 
equal  all  other  things  being  equal.  The 
second  is,  where  all  other  things  being 
equal,  the  chances  are  nevertheless  unr 
equal,  that  is,  in  favor  of  one  side.  The 
standard  games  enumerated,  so  far  as  they 
are  understood  by  this  Court,  are  of  the 
second  class,  and  in  all  three  of  them  the 
chances  are  in  favor  of  the  exhibitor  of 
the  game  or  table.  Now,  the  playing 
charged  in  the  Information,  is  at  a  game, 
which  by  the  evidence  is  proved  to  be  a 
game  wherein  the  chances  are  unequal, 
and  in  favor  of  the  exhibitor  of  the 
table.  It  must,  therefore,  belong  to  the 
same  class,  and  be  of  the  like  kind  of  gam- 
ing to  which  the  enumerated  games  be- 
long. The  advantages  or  chances  in  favor 
of  the  player  or  exhibitor  of  the  table,  are 
not  the  same  in  each  case,  but  in  each 
case  the  chances  are  in  his  favor;  and  this 
is  the  distinctive  character  which  marks 
them  as  games  **of  the  same  or  like  kind;" 
and  when  of  the  same  or  like  kind,  as 
classed  above,  it  matters  not  by  what  de- 
nomination they  are  distinguished,  por 
whether  they  are  played  with  cards,  or 
dice,  or  in  any  other  manner  whatsoever. 
AH  such  games,  when  played  or  exhibited 
lucri  causa,  are  prohibited  by  the  Act  un- 
der consideration,  and  subject  to  the  pen- 
alties prescribed;  but,  if  exhibited  and 
playd,  nor  for  the  purposes  of  gain, 
they  may,    or    may    not    be    offences 

703  '^against    the   General   Law  prohibit- 
ing gaming  at  cards,  &c.,    according 

to  circumstances. 

The  following  is  to  be  entered  as  the 
Judgment  of  the  Court. 

This  Court  is  of  ,  opinion,  and  doth  de- 
cide, that  the  motion  in  arrest  of  Judg- 
ment, and  also  the  motion  for  a  new  trial, 
ought  to  be  over-ruled,  and  that  Judgment 
should  be  rendered  against  the  Defendant, 
of  imprisonment  and  stripes,  according  to 
Law. 
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Crlnlnal  Law-Third  Term  after  Conmltment— Stat- 
ute-Coiutructlont-Case  at  Bar.-A  prisoner  Is 
committed  for  examiaatioa,  two  days  before  the 
regular  Court  of  the  County  In  December,  but  the 
Examining  Court  is  called  to  meet  seven  days 
thereafter:  it  falls  to  meet  and  the  Examining 
Court  stands  adjourned  till  the  regular  Court  in 
January:  by  that  Court  the  case  is  continued  till 
the  February  Term,  and  by  that  (X)urt  till  March, 
without  the  application  of  the  prisoner,  when  the 
examination  lakes  place,  and  the  prisoner  is 
remanded  tor  trial:— Within  the  meaingof  the 
proviso  to  ifl.  ch.  169.  l  Kev.  Co.  the  January  Court 
was  the  first,  and  the  March  Court  the  third,  after 
his  commitment. 

Same- Continuance- Absent  Witness-Affidavit  May 
Be  Required.; -Under  particular  circumstances,  a 
Court  may  require  that  the  affidavit  of  an  absent 
witness,  setting  forth  his  testimony,  shall  be  pro- 
duced as  the  ground-work  of  a  continuance:  and 
the  refusal  to  grant  a  continuance,  (even  though 
the  prisoner  swears  to  the  materiality  of  the  wit- 
ness,  and  specifies  what  he  expects  to  prove  by 
that  witness,  and  due  diligence  has  been  used, 
and  the  witness  Is  too  sick  to  attend)  will  be  jus- 
tified by  that  Appellate  Court  under  those  circum- 
stances. 

Evidence-Expert.— When  the  opinion  of  an  expert 
is  offered  in  evidence,  and  it  is  objected  to. 
because  he  is  not  an  expert,  the  Court  may  hear 
evidence  to  ascertain  whether  he  is  so.  or  not. 
and  on  being  satisfied  that  he  is  an  expert,  may 
allow  his  opinion  to  be  given  in  evidence. 

dame -Minute  and  Remote  Circumstances.— For  a 
case  in  which  it  is  proper  to  allow  minute  and 
remote  circumstances  to  be  given  in  evidence, 
see  the  second  Bill  of  Exceptions  during  the  trial. 

Criminal  Law -Evidence -Confession. -If  the  Prose- 
cutor for  the  Commonwealth,  on  the  examination 
of  the  prisoner  in  the  Examining  Court,  give  in 
evidence  the  confession  of  the  prisoner,  but  on 
the  trial  before  the  Superior  Court,  he  does  not 
give  that  confession  In  evidence,  it  is  not  compe- 
tent for  the  prisoner  to  prove  what  the  Common- 
wealth had  proved  in  the  other  court,  touching 
the  said  confession. 

Same— Same— Testimony  of  Witness  in  Examining 
Court,— If  the  Commonwealth  introduce  a  witness 
on  the  trial,  who  gives  his  evidence,  it  is  not  com. 
petent  for  the  prisoner  to  prove  what  another 
witness  of  the  Commonwealth  swore  to  In  thi 
Examining  Court,  that  other  witness  not  being  | 
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•For  monoffraplilc  note  on  Expert  and  Opinion   Evi- 
dence, see  end  of  case. 

itCrimlnal  Law— Tliird  Term  of  tlie  Commitment— Stat- 
ate -Construction.— In  Kemp  v.  Com..  18  Gratt  975. 
it  is  said:  "The  other  ground  of  the  motion  to  quash 
Is.  that  the  commitment,  as  shown  by  the  certificate 
of  the  justice,  was  made  on  the  13th  of  Dec.  1866, 
and  that  the  examination  was  had  by  the  county 
court,  at  a  regular  term  held  on  the  same  day.  This 
objection  is  based  on  the  authority  of  Mendum's  Case, 
6  Hand.  704.  That  decision,  however,  was  made  under 
the  law  as  It  stood  in  the  revised  Code  of  1819,  and  has 
no  application  to  the  provision  of  the  present  Code. 
By  the  Code  of  1819.  ch.  iei>,  the  committing  justice 
was  required  to  Issue  his  warrant  summoning  the 
justices  to  meet  for  the  examination  of  the  fact, 
on  ii  certain  day  not  less  than  five,  nor  more  than  ten 
days  after  the  date  of  the  warrant.  If  the  justices 
failed  to  meet,  tbe  examination  stood  adjourned 
to  the  next  regular  term  of  the  county  court  The 
court  might  continue  the  examination  from  term 
to  term,  provided  such  continuance,  unless  on  the 
application  of  tbe  prisoner,  should  not  be  beyond 
the  third  term  after  his  commitment  for  examina- 
tion. Mendum  was  committed  two  days  before  the 
December  term.  The  examining  court  was  called 
to  meet  seven  days  after  the  December  court  day. 
It  failed  to  meet,  and  so  stood  adjourned  to  tbe 
January  term.  The  general  court  held,  that  ih? 
January  term  was  to  be  counted  as  the  first  term 
?u  ^r/*^^,.*^^"^"^^^"^^"'"  ***^  ^^at  the  examination  at 
the  March  term  was  regular.  This,  of  course.  In- 
volved a  decision  that  the  examination  could  not 
regularly  have  been  had  at  the  December  term: 
and  obviously  It  could  not.  because  five  days  did 
not  Intervene  between  the  day  of  tbe  commitment 
and  December  court  day.  and  also  becau.se  an  ex- 
amination could  not  be  had  at  a  regular  terra,  un- 
less the  called  court  failed  to  meet,  or  adjourned  to 
the  regular  term." 

tSame -Continuance -Absent  Witness-See  mono- 
graphic noff  on  "Continuances"  appended  to  Har- 
man  v.  Howe.  27  Gratt,  676. 


witness  in  this  case,  nor  snmmoned 
in  the  adjoining  County. 
Superior  Court -Duration  of  Term.  |- A  Judgment  is 
rendered  in  the  Superior  Court  of  Chesterfield, 
on  the  15th  November,  the  day  on  which  the 
General  Court  is  directed  by  Law  to  be  held  at 
the  Capitol:  the  distance  Is  judicially  known  to 
be  not  more  than  three  hours  moderate  ride  from 
one  place  to  the  other.  It  does  not  appear  on  the 
Record  but  that  the  Judgment  might  have  beea 
rendered  in  time  to  enable  the  Judge  to  clo« 
that  Court,  and  attend  at  the  Capitol  to  his  duiies 
as  one  of  the  General  Court,  on  the  same  daj.- 
The  Superior  Court  of  Chesterfield  had  jurisdic- 
tion to  render  the  Judgment  on  that  day. 

The  prisoner  was  indicted  in  the  Sape- 
rior  Court  of  Law  for  the  County  of  Pow- 
hatan, for  the  murder  of  Elbert  Mo^by. 
The  first  count  charged  the  murder  to 
70S  have  been  ^committed  by  means  of  a 
dirk,  by  which  a  mortal  stab  in  tbe 
left  side  was  given ;  the  second  count 
charged  that  it  was  done  by  a  horseman's 
pistol,  by  which  divers  mortal  wounds  and 
blows  were  inflicted  on  the  head  of  the  de- 
ceased;  the  third  count  charged  that  the 
ofiPence  was  committed  by  means  of  a  club. 

The  prisoner  was  arraigned  at  the  Supe- 
rior Court  of  Powhatan,  on  the  13th  May, 
1828,  and  before  pleading,  moved  the  Court 
to  quash  the  Indictment  against  him,  on 
the  ground  that  his  examination  before  the 
County  Court  had  not  been  regular  and 
legal,  and  he  produced  the  Record  of  the 
Examining  Court  in  support  of  his  motion. 
The  following  is  a  brief  history  of  tbe  pro- 
ceedings before  that  Court. 

The  Examining  Court  first  met  on  tbe 
17th  January,  1828,  and  on  the  motion  of 
the  prisoner,  and  because  some  of  bis  wit- 
nesses were  absent,  the  case  was  continued 
till  the  18th,  and  on  that  day,  for  the  same 
cause,  it  was  continued  till  the  19th,  and 
on  that  day,  on  the  same  motion,  and  for 
the  same  cause,  it  was  continued  till  the 
next  Court. 

On  the  20th  February,  the  Court  again 
assembled,  and    on    the  prisoner's  motion. 


SCourts-Duration  of  Term.-The  law  has  fixed  no 
limit  to  the  terms  of  the  circuit  superior  court,  ex- 
cept that  the  judge  holding  the  court  shall  adjouro 
in  time  to  hold  the  next  court  in  his  circuit  at  tbe 
time  appointed  by  law.  And  the  judge  may  con- 
tinue the  session  of  his  court  until  the  latest  period 
which  win  allow  him  time  to  get  to  the  next  court 
by  4  o'clock  P.  M.  of  the  third  day  of  the  term.  HIU 
V.  Com..  2  Gratt.  595.  613.  627.  citing  the  principal 
case  to  sustain  the  proposition.  And  in  tbe  ab- 
sence of  proof  to  the  contrary,  it  must  be  presumed 
that  there  was  sufficient  time  after  the  entering  of 
judgment,  for  ihe  judge  of  a  circuit  to  have  reached 
the  courthouse  of  an  adjoining  countv.  by  the  ordi- 
nary course  of  travel,  before  4  o'clock,  p.  m.  on  the 
third  day  after  the  period  tixed  by  law  for  the  term 
to  commence.  Boice  v.  State.  I  W  Va.  SS3.  citing 
principal  case  to  the  point.  On  the  same  subject 
the  principal  ca.se  is  cited  in  White  ford  v.  Com..  5 
Rand.  72.*)-.  Brown  v.  Hume.  16  Gratt,  468.  f^ee 
further,  monographic  notf  on  "Courts"  appended 
to  Cropper  v.  Com..  2  Rob.  842. 

Criminal  Lew— Jurors— Competency  — Preconceived 
Oplnlon.~On  this  subject  the  principal  easels  cited 
in  Jackson  v  Com..  23  Gratt.  931:  State  v.  Baker.  S3 
W.  Va.  324,  10  S.  E.  Rep.  641.  For  further  Informa- 
tion on  the  subject,  see  monographic  notf  on  "Juries" 
appended  to  Chahoon  v.  Com..  20  Gratt.  733, 

Same -Jury -Custody  of  Sheriff— What  Record  Most 
Show- Oath  of  !-herllf,-The  Sheriff  is  exojndo  bound 
to  keep  the  jury  when  adjourned  in  a  criminal  case, 
and  It  Is  notindispen.siably  necessary  that  he  should 
be  sworn:  but  if  it  were  necessary  to  swear  him,  it 
would  be  presumed  that  he  was  sworn,  in  a  rase 
where  the  record  does  not  show  the  contrarv.  Ben- 
nett v.  Com.. 8  Leigh  74.5.  762.  citing  the  principal 
case  to  the  point  To  the  same  effect,  tbe  principal 
case  Is  cited  in  Barnes*  Case.  9i  Va.  807,  23  S.  E.  Rep. 
784.  See  further,  monographic  note  on  "Juries"  ap- 
pended to  Chahoon  v.  Com..  20  Gratt,  738. 
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and  for  the  same  cause,  the  examiaation 
was  postponed  till  the  2l8t.  On  that  day, 
the  prisoner  moved  to  continue  the  cause 
till  the  next  Court,  and  in  support  of  his 
motion,  produced  a  Subpoena  for  fifteen 
witnesses,  and  another  Subpoena  directed 
to  the  Sheriff  of  Amelia,  directing  him  to 
summon  three  other  witnesses,  William 
Milestone,  Thomas  Carsley,  and  Polly  A. 
Carsley,  and  the  prisoner  swore  that  these 
three  witnesses  were  material;  that  he 
could  not  prove  by  any  other  what  he  ex- 
pected to  prove  by  them,  and  that  he  could 
not  go  safely  to  trial  without  them.  It  ap- 
peared, however,  that  the  Subpcena  had 
not  been  taken  out  of  the  Office,  nor  ap- 
plied for  by  the  prisoner,  or  any  person 
for  him.  The  Court  refused  to  continue 
the  case  till  the  next  Term,  but  did  post- 
pone it  till  the  next  day.  On  the  22d,  the 
prisoner  again  moved  for  a  continu- 
706  ance  till  the  next  Term,  *and  pro- 
duced a  Subpcena  directed  to  the 
Sheriff  of  Cumberland,  commanding  him  to 
summon  eight  witnesses.  It  was  executed 
on  all  but  one.  He  swore  to  the  materiality 
of  two  of  the  witnesses  so  summoned,  and 
one  not  named.  The  Court  refused  to  con- 
tinue it,  there  being  present  fifty-four  wit- 
nesses on  the  part  of  the  Commonwealth, 
and  twenty-two  on  the  part  of  the  prisoner, 
and  proceeded  to  the  examination,  and  af- 
ter some  progress,  adjourned  till  the  23d, 
and  then  till  Monday,  the  25th,  on  which 
day,  one  of  the  Justices  being  sick,  the 
further  examination  was  necessarily  de- 
ferred till  the  next  T^rm. 

On  the  19th  March  the  Court  again  met. 
The  prisoner  again  moved  for  a  continu- 
ance till  the  then  next  Term,  on  account 
of  the  absence  of  four  witnesses,  who  do 
not  appear  to  be  any  of  those  mentioned  in 
the  preceding  motions.  The  motion  was 
over-ruled,  and  on  that  day,  and  on  the 
20th  and  21st  March,  proceeded  with  the 
examination  of  the  witnesses  for  the  Com- 
monwealth. After  that  evidence  closed, 
the  prisoner  again  applied  for  a  continuance 
till  the  April  Term,  because  of  the  absence 
of  the  witnesses  mentioned  by  him  on  the 
19tli.  Those  witnesses  had  been  summoned, 
and  did  not  attend,  but  the  prisoner  had 
not  applied  for  any  other  process  to  coerce 
their  attendance.  The  Court  over-ruled 
the  application,  and  the  prisoner  not  call- 
ing any  witnesses  to  be  examined,  the 
Court  remanded  him  for  trial  to  the  Supe- 
rior Court  of  Powhatan. 

It  appeared  that  the  Warrant  of  Com- 
mitment was  dated  the  18th  December; 
that  the  regular  County  Court  of  Powhatan 
sat  on  the  20th ;  and  that  the  Examining 
Court  was  called  to  meet  on  the  27th  of 
December;  it  did  not  meet  on  that  day, 
and  stood  adjourned  by  Law  till  the  reg- 
ular Term  in  January.  The  Act  of  As- 
sembly authorises  the  County  Court  to  con- 
tinue the  examination  from  Term  to  Term, 
' 'provided,  that  such  continuance,  unles!> 
on  the  application  of  the  prisoner,  shall  not 
be  beyond  the  third  Term  after  he  shall 
have  been  committed  for  examination.'' 
The  objection  made  by  the  prisoner 
to  the  regularity  of  the  Examining 
707  *Court,  was,  that  the  December  Court 
was    the  first    Term    after    his  com- 


mitment, and  the  February  Term  the  third, 
and  that  it  was  not  on  his  application  that 
it  was  continued  beyond  the  third  Term. 
The  Superior  Court" decided  that  the  De- 
cember Term  was  not  the  first.  That  Court 
had  no  cognizance,  either  to  examine  or 
continue  the  examination,  having  been 
held  within  less  than  five  days  after  his 
commitment,  and,  therefore,  according  to 
the  express  directions  of  the  Act,  had  no 
jurisdiction  of  the  case;  and  that  the  Jan- 
uary Court  was  the  first  Court,  after  his 
commitment,  that  could  take  cognizance  of 
the  case,  and  the  March  Court  the  third. 
The  motion  to  quash  the  Indictment  was, 
therefore,  over-ruled. 

The  prisoner  then  pleaded  to  the  Indict- 
ment, and  was  put  on  his  trial.  But,  the 
venire  being  all  challenged  for  cause,  and 
the  bystanders  who  were  summoned,  being 
also  challenged  for  cause,  and  the  Court, 
satisfied  that  an  impartial  Jury  could  not 
be  had,  ordered  that  the  trial  of  the  pris- 
oner should  be  changed  to  the  Superior 
Court  of  Chesterfield. 

On  the  5th  of  June,  1828,  the  prisoner 
was  brought  before  the  last  mentioned 
Court,  and  on  his  motion,  the  trial  was 
continued  till  the  then  next  Term. 

On  the  8th  November,  1828,  the  prisoner 
was  led  to  the  Bar,  and  applied  to  the 
Court  fot  a  continuance  till  the  next  Term, 
which  was  refused,  and  the  prisoner  ex- 
cepted. The  Bill  of  Exceptions  sets  out  a 
Subpoena  for  Polly  A.  Carsley,  which  was 
returned  executed  by  the  Sheriff  of  Pow- 
hatan. The  prisoner  also  swore  to  her 
materiality,  and  her  absence.  The  Court 
required  him  to  state  what  he  expected  to 
prove  by  her,  and  in  conformity  to  that 
requisition,  he  stated  that  he  expected  to 
prove  by  her.  that  she  was  present  at  the 
prisoner's  house  on  Friday  the  7th  Decem- 
ber, 1827,  the  day  previous  to  the  night 
on  which  Elbert  Mosby  was  killed,  and  that 
she  saw  the  prisoner's  wife  then  dressing 
the  wound  on  the  breast  of  the  prisoner: 
he  also  introduced  a  witness  who 
708  proved  that  she  heard  the  *absent 
witness,  Polly  A.  Carsley,  say  that 
she  was  at  the  prisoner's  house  on  Friday 
the  7th  December,  1827,  and  that  she  then 
saw  the  wife  of  the  prisoner  taking  fur 
from  a  hat  which  the  wife  of  the  prisoner 
said  she  was  going  to  apply  to  a  wound  on 
the  prisoner's  breast.  It  was  proved,  to 
the  satisfaction  of  the  Court,  that  the  ab- 
sent witness,  Polly  A.  Carsley,  was  too 
sick  to  attend  Court,  without  danger  to  her 
life.  The  Court  overruled  the  motion,  and 
ruled  the  prisoner  into  trial,  because  the 
prosecution  was  continued  on  the  prisoner's 
motion  at  the  last  Term ;  at  which  time, 
although  the  nature  of  the  accusation,  the 
enormous  expense  of  the  prosecution,  to* 
gether  with  the  fact,  that  at  the  Examining 
Court  none  of  his  witnesses  bad  been 
examined,  and  the  necessity  of  a  change 
of  venue  in  this  case,  admonished  the  Court 
against  lending  too  willing  an  ear  to  the 
prisoner's  motions  for  continuances;  yet, 
the  Court,  without  requiring  him  to  dis- 
close any  of  the  facts  of  his  defence, 
granted  the  continuance,  but  at  the  same 
time,  the  Court  admonished  the  prisoner, 
that    upon  a    second    motion    of  the    same 
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kind,  the  affidavit  of  the  witness,  oa  account 
of  whose  absence  the  motion  should  be 
made,  must,  if  practicable,  be  produced, 
that  the  Court  might  judge  of  the  materi- 
ality of  the  witness:  and  because  as  the 
in  health  of  the  witness,  who  is  the  daugh- 
ter of  the  prisoner,  has  been  of  some  con- 
siderable duration,  the  husband  of  the 
witness  who  gave  evidence  of  what  might 
probably  be  the  evidence  of  the  said  absent 
witness,  being  the  son-in-law  of  the  pris- 
oner, and  an  active  and  intelligent  man, 
and  apparently  zealously  encraged  in  pre- 
paring th?  prisoner's  defence,  could  easily 
have  taken  the  affidavit  of  the  said  wit- 
ness: and  because,  there  being  upwards  of 
thirty  witnesses  summoned  for  the  pris- 
oner, it  is  the  opinion  of  the  Court  that 
every  probability  is  against  the  future  at- 
tendance of  many  of  said  witnesses,  who  are 
now  in  attendance  on  the  Court. 

Before  the    panel  of    the  Jury    was  com- 
pleted, one  Daniel  Chalkley    was  called    as 
a  venire-man,    and  being    sworn    to 

709  ^answer    questions,  said  that  he    had 
never    heard  any  detailed  account  of 

the  evidence  that  bad  been,  or  would  be, 
adduced  against  the  prisoner;  that  he  had 
heard  nothing  more  than  that  the  prisoner 
had  been  charged  with  killing  a  man,  and 
that  the  impression  made  on  his  mind  was, 
that  if  guilty,  he  should  be  punished,  but 
if  not,  that  he  should  be  acquitted.  On 
cross-examination,  he  said  he  had  an  im- 
pression on  his  mind,  made  by  what  he 
had  heard,  and  that  he  did  not  know»  if 
sworn  on  the  Jury,  that  he  should  be  able 
to  render  a  verdict  in  the  cause  free  of 
influence  from  the  impression  now  and 
heretofore  existing  on  his  mind;  but,  on 
further  examination,  he  stated  that  the  im- 
pression on  his  mind,  and  which  he  thinks 
will  remain,  is  as  to  what  ought  to  be  done 
with  persons  guilty  of  such  offences,  and 
not  whether  the  prisoner  is  guilty  or  not; 
saying  also,  that  he  felt  prepared  to  hear 
the  evidence,  and  to  decide  the  case  by  it. 
The  prisoner  challenged  the  said  venire- 
man for  cause,  but  the  challenge  was 
over-ruled  by  the  Court,  and  the  prisoner 
subjected  to  the  necessity  of  challenging 
him  peremptorily,  or  of  being  tried  by 
him;  to  which  opinion  of  the  Court,  the 
prisoner  excepted.  The  venire*  man  was 
challenged  peremptorily. 

During  the  trial,  the  prisoner  filed  four 
several  Bills  of  Exceptions  to  the  opinions 
of  the  Court,  which  are  as  follows: 

The  first  Bill  states,  that  Doctor  Ahner 
Crump  was  introduced  as  a  witness  to  prove 
the  appearance  of  the  dead  body  of  Elbert 
Mosby,  and  the  wounds  upon  the  body,  who, 
in  describing  the  wounds,  stated  that  he 
was  of  opinion  that  some  of  them,  which 
he  examined  on  the  body  of  the  said 
Mosbv,  has  been  made  with  a  dirk,  es- 
pecially one  on  the  side.  The  Counsel  for 
the  prisoner  objected  to  the  opinion  of  the 
witness  being  given  in  evidence  to  the 
Jury,  upon  the  ground  that  the  witness  did 
not  possess  such  a  degree  of  skill  and  ex- 
perience as  a  Surgeon,  as  to  entitle  his 
opinion  to  the  weight  of  evidence.  This 
objection     required    evidence    to    be 

710  given  to  the    Court,  as  to     •skill  and 
experience   of  the  witness    as  a   Sur- 


geon. It  was  proved  by  himself  and  others, 
that  he  was  a  regular  graduate  of  the  Uni- 
versity of  Pennsylvania,  at  which  institu- 
tion, ample  means  of  practical  instruction 
in  Surgery  existed,  when  Doctor  Crump 
graduated :  that  he  practised  Surgery  and 
Medicine  ever  since  he  graduated,  now 
about  seventeen  years;  about  five  years  in 
Manchester,  and  the  rest  of  the  time  in 
Powhatan  County:  that  cases  of  Surgery 
are  not  so  frequent  in  the  Country  as  in 
the  City  practice,  but  that  he  has  been 
called  on  to  perform  Surgical  operations, 
and  has  performed  them  without  the  aid  of 
others,  and  has  been  sometimes  called  to 
the  aid  of  others  in  the  performance  of 
Surgical  operations.  He  admitted,  that  be 
had  not  been  called  on  to  amputate  a  leg, 
or  an  arm,  or  to  perform  any  operation  for 
a  calculus  in  the  bladder;  and  he  could 
not  say  whether  he  had  performed  three 
Surgical  operations  in  the  course  of  a  year 
since  he  graduated :  that  he  had  frequently 
been  called  on  to  examine  injuries  to  the 
human  body,  in  cases  in  which  no  Surgi- 
cal operation  was.  required*,  and  it  was 
proved,  that  he  stood  high  as  a  Physician 
in  his  neignborhood,  and  that  he  would  be 
confided  in  as  a  Surgeon  bv  the  people: 
and  it  was  also  testified  by  Doctor  Archer, 
that  from  the  standing  and  character  of 
Doctor  Crump,  he  is  equal  as  a  Surgeon  to 
any  Medical  man  in  the  County,  who  has 
attended  only  to  the  cases  arising  within 
the  range  of  his  own  practice.  The  wit- 
ness, Crump,  also  stated,  that  from  his 
general  acquaintance  with  the  human  body, 
and  his  knowledge  of  the  practice  and  prin- 
ciples of  Surgery,  he  entertained  no  doubt 
that  he  could  form  a  correct  opinion  as  to 
the  difference  between  wounds  made  with 
a  knife  or  dirk  by  stabbing,  although  be 
had  no  recollection  that  he  had  ever 
seen  and  inspected  a  wound  made  by  a  stab 
with  a  dirk  or  knife.  The  Court  over-ruled 
the  objection  to  the  competency  of  the  said 
evidence,  and  permitted  the  opinion  of  the 
witness  to  be  given  .to  the  Jury  as  evi- 
dence, and  the  prisoner  excepted. 
711  *The     second    Bill    of    Exceptions 

states,  that  on  the  trial,  Henry  Flonr- 
noy  was  introduced  as  a  witness  by  the 
Commonwealth,  who  proved  that  some  two 
or  three  days  before  the  Fall  Term  of  the 
Superior  Court  of  Powhatan,  in  the  year 
1827,  the  prisoner  lent  to  the  witness  a  dirk, 
which,  on  the  first  day  of  the  said  Superior 
Court,  he  returned  to  the  prisoner:  the 
dirk  he  has  never  had  since.  The  Com- 
monwealth then  introduced  a  witness,  John 
Seayres,  who  proved  that  a  djrk,  which  he 
verily  believes,  to  be  the  one  now  exhib- 
ited in  Court,  from  the  general  appearance 
of  the  dirk,  was  found  by  the  witness, 
without  the  cap  now  on  it,  under  the  box- 
ing to  the  stable  of  Robert  Mosby,  on 
Monday  morning,  after  breakfast,  of  the 
10th  December,  1827,  which  stable  is  about 

yards  from  the   place    at  which  Elbert 

Mosby's  dead  body  was    found,  and    about 

yards   from    the    house  where    Robert 

Mosby  now  lives,  and  where  Elbert  Mosby 
did  live.  There  was  no  appearance  of 
blood  on  the  said  dirk.  The  Common- 
wealth further  proved  by  the  said  Henry 
Fluurnoy,  that  the  dirk  lent  by  the  prisoner 
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to  him,  had  a  metalHck  handle,  aad  was 
the  only  one  he  ever  saw ;  and  be  remem- 
bered, before  he  saw  the  dirk  now  produced 
in  Court,  that  the  one  which  he  had  bor- 
rowed, had  upon  the  handle  the  letters  J. 
C,  or  J.  H.,  but  did  not  remember  which. 
The  witness  being  asked,  said  he  did  not 
know  the  dirk,  either  with  or  without  the 
cap,  to  be  the  dirk  he  had  borrowed  from 
the  prisoner,  except  from  its  general  ap- 
pearance, and  cannot  say  that  the  ditk  now 
produced  in  Court  is  the  same  he  borrowed. 
The  Commonwealth  also  proved  by  Jacob 
Mosby,  that  the  cap,  now  exhibited  in 
Court,  with  the  letters  J.  H.  engraved  upon 
it,  was  handed  to  him,  sometime  after 
the  death  of  the  said  Albert  Mosby,  and 
within  ode  month  from  that  time  at  his 
own  house,  a  mile  and  a  half,  or  two  miles 
from  the  place  where  the  said  Klbert  was 
killed,  by  a  negro  belocging  to  the  estate 
of  the  witnesses  mother,  but  how  the  negro 
became  possessed  of  it,  he  does  not  know. 
This  cap  being  applied  to  the  handle 

712  *of  the  dirk  in  Court,   apparently  fits 
the  same.     The   Commonwealth    also 

proved  by  Hugh  French,  that  some  sixteen 
or  seventeen  years  ago,  he  purchased  for 
James  Hickman,  a  half  brother  of  the  pris- 
oner, a  dirk,  on  the  handle  of  which  were 
engraved  the  letters  J.  H.,  but  he  has  not 
seen  the  dirk  since  he  handed  it  to  the  said 
James  Hickman,  soon  after  the  purchase, 
and  cannot  now  say  that  the  dirk  now  ex- 
hibited in  Court,  is  the  dirk  he  so  pur- 
chased: does  not  remember  what  kind  of 
handle  the  dirk  had  which  he  purchased, 
nor  does  he  know  that  the  prisoner  ever 
was  possessed  of  the  dirk  so  purchased 
by  him  for  James  Hickman,  or  the  dirk 
now  produced  in  Court.  The  witness  also 
proved,  that  the  said  James  Hickman  died 
unmarried  and  without  children,  but 
whether  testate  or  intestate,  he  knows  not. 
The  Commonwealth  further  proved  by 
Robert  Mosby,  that  he  once  saw,  in  the 
possession  of  the  prisoner,  a  dirk,  which,  as 
well  as  the  witness  remembers,  the  pris- 
oner told  him  was  the  only  property  he 
ever  received  that  belonged  to  his  brother, 
James  Hickman.  The  witness  does' not  re- 
member whether  the  dirk  he  saw  in  the 
prisoner's  possession  had  a  metal,  or  ivory 
handle;  and  although  he  remembers  the 
letters  J.  H.  were  engraved  on  the  handle, 
he  does  not  remember  whether  they  were 
made  in  the  form  of  the  letters  on  the  cap 
of  the  dirk  now  produced  in  Court,  or  not. 
There  was  no  evidence  produced  before  the 
Court,  which  tended  to  prove  that  the 
prisoner  had  ever  been  at  the  place,  or  near 
the  place,  where  the  said  dirk  was  found, 
other  than  that  herein-before  stated. 
Which  facts  and  evidence  the  Counsel  for 
the  prisoner  moved  the  Court  to  exclude 
from  the  Jury,  as  illegal  evidence,  and  not 
tending  to  prove  the  use  of  the  said  dirk 
in  the  killing  of  the  said  Elbert  Mosby; 
but,  the  Court  over-ruled  the  motion  of  the 
prisoner's  Counsel,  and  permitted  the  said 
evidence  to  go  to  the  Jury,  for  then?  to  de- 
cide, whether  the  dirk,  so  found,  be  the 
property  of  the  prisoner;  and  if  they  find  to 
a  certainty,  that  the  said  dirk  is  the 

713  property    of  the  prisoner,    *then    the 
fact,  that  the   prisoner's  dirk  was  so 


found,  is  to  be  considered  by  them  as  a 
circumstance  to  be  weighed  with  the  other 
facts  and  circumstances  given  in  evidence; 
but,  the  Jury  will  observe,  that  when  guilt 
is  attempted  to  be  proved  by  circumstan- 
tial evidence,  there  ought  to  be  no  doubt  of 
the  facts  used  as  circumstances.  To  the 
opinion  of  the  Court  the  prisoner  excepted. 
The  third  Bill  of  Exception  states,  that 
the  Commonwealth  introduced  Mozes 
Cardozo  to  prove  that  some  three  or  four 
months  before  the  death  of  Elbert  Mosby, 
he  borrowed  a  horseman's  pistol  of  Thomas 
Scott,  jr.,  to  lend,  and  did  lend  the  same 
to  the  prisoner,  who  said  he  was  going  to 
the  Western  Country:  that  the  said  pistol 
had  never  been  returned  by  the  prisoner 
to  the  said  Cardozo.  The  Commonwealth 
also  introduced  the' said  Thomas  Scott,  jr., 
as  a  witness,  who  proved  that  he  did  lend 
a  horseman's  pistol  to  the  said  Cardozo, 
which  had  never  been  returned  to  him  by 
the  said  Cardozo,  or  the  prisoner.  No  evi- 
dence having  been  ofi^ered  in  this  Court  of. 
the  prisoner's  confession,  the  Counsel  for 
the  prisoner  ofi^ered  to  prove  by  the  said 
Thomas  Scott,  jr.,  what  disposition  the 
prisoner  had  stated  to  the  said  Scott  and 
Doctor  Hening,  since  the  death  of  Elbert 
Mosby,  he  had  made  of  the  said  pistol,  the 
Commonwealth  having  introduced  the  said 
Hening  before  the  Examining  Court,  to 
prove,  and  by  him  did  prove,  the  confes- 
sion of  the  prisoner  as  to  the  disposition 
which  he,  the  prisoner,  had  made  of  the 
said  horseman's  pistol;  but  the  Court  re- 
fused to  allow  the  ptisoner  t<^  avail  himself 
of  the  benefit  of  his  confession  proved  by 
the  Commonwealth,  and  attempted  to  be 
used  against  the  prisoner  before  the  Exam- 
ining Court.  T9  which  relusal  the  pris- 
oner excepted. 

The  fourth  Bill  of  Exceptions  states, 
that  on  the  trial  of  the  cause,  the  Common- 
wealth introduced  evidence  to  prove  that 
a  knife  exhibited  in  Court,  was  picked  up 
on  the  ground,  not  far  from  where  the  dead 
body  of  Elbert    Mosby    was  found,  on    the 

morning  of  the  second  day  after 
714      *he  was  killed.     The   Commonwealth 

also  introduced  Allen  Jenkins  to 
prove,  that  the  said  knife  was  lent  by  him 
to  the  prisoner,  on  the  second  day  of  Octo- 
ber Cumberland  Court,  1827,  in  the  orchard 
on  Hezekiah  Ford*,  about  one  mile  from 
Cumberland  Court-hbuse,  the  said  Jenkins 
admitting  in  his  evidence  given  on  this 
trial,  that  he  had  been  examined  before  the 
committing  Justice,  and  Examining  Court 
in  this  case,  not  less  than  three  times,  and 
that  he  had  in  each  examination  before  the 
present,  sworn  that  he  lent  the  knife,  which 
he  verily  believes  to  be  the  one  exhibited 
in  Court,  on  the  second  day  of  Cumberland 
September  Court,  1827:  the  prisoner  then 
offered  evidence  to  prove  that  evidence 
was  introduced  by  the  Commonwealth  on 
two  several  occasions  before  the  Examining 
Courts  in  this  case,  to  sustain  the  evidence 
given  by  the  said  Allen  Jenkins,  in  his 
first  three  examinations  in  this  case,  to 
wit:  the  evidence  of  one  William  Maxcy, 
who  proved  before  the  said  Examining 
Courts,  that  he  saw  the  prisoner  in  posses- 
sion of  the  said  identical  knife,  now  pro- 
duced in    Court,  some   time    in    the   latter 
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part  of  August,  or  the  early  part  of  Sep- 
tember, in  the  year  1827,  as  far  as  the  said 
Maxcy  could  swear  to  the  identity  of  a 
knife  from  its  general  appearance.  The 
said  Maxcy  not  having  been  summoned  by 
the  Commonwealth,  or  the  prisoner,  to 
this  Court,  the  Court  excluded  from  the  Jury 
any  evidence  of  what  the  said  Maxcy  had 
sworn  to,  in  relation  to  the  identity  of  said 
knife,  and  the  time  at  which  he  saw  it  in 
the  possession  of  the  said  prisoner,  as 
illegal  evidence  to  show,  or  tending  to 
show,  the  means  resorted  to,  to  sustain 
this  prosecution,  or  for  any  other  purpose, 
the  said  Maxcy  being  now  living,  and 
residing  in  the  county  of  Powhatan.  To 
this  opinion  of  the  court,  the  prisoner  ex- 
cepted. 

The  court  commenced  this  case  on  Sat- 
urday the  8th  of  November,  and  on  Monday 
the  10th,  the  panel  of  the  Jury  was  com- 
pleted; the  trial  continued  on  the  11th,  12th, 
13th  and  14th  November.  On  the  last  men- 
tioned day,  the  Jury  retired  to  consult 

715  of  their  verdict,  and  after  some  *time 
returned,    and    found     the    prisoner 

guilty  of  murder  in  the  first  degree.  The 
transcript  of  the  Record  furnishes  this 
memorandum.  **It  was  after  midnight 
when  the  Jury  rendered  their  verdict  in 
this  case.'* 

On  Saturday  the  ISth  November,  the  Court 
again  met,  and  passed  sentence  of  death  on 
the  prisoner.  The  hour  of  the  day  on  which 
this  sentence  was  passed,  is  not  noted  on 
the  Record. 

The  prisoner  applied  to  the  General 
Court  for  a  Writ  of  Error  to  the  Judgment, 
assigning  as  errors:  1st.  The  refusal  to 
continue  the  cause;  2d.  The  refusal  to 
reject  Chalkley,  as  an  unfit  Juror;  then  the 
opinions  which  are  set  forth  in  the  four 
Bills  of  Exceptions  filed  during  the  trial ; 
and  7th.  ** Because  the  verdict  of  the  Jury, 
and  Judgment  of  the  Court  thereupon, 
were  rendered  and  pronounced  against 
your  petitioner,  after  the  Term  of  the  said 
Superior  Court  had  been  legally  ended,  and 
when  the  Jury  had  no  lawful  authority  to 
render  such  verdict,  and  the  said  Superior 
Court  no  lawful  authority  to  pronounce 
such  Judgment,  to  wit,  on  the  ISth  Novem- 
ber, 182ft,  the  first  day  of  the  present  Term 
of  this  (General)  Court.  See  1  Rev.  Co. 
p.  219,  sect.  1,  and  p.  229,  sect.  3.*' 

S.  Taylor  for  petitioner,  and  the  Attor- 
ney General  for  the  Commonwealth,  sub- 
mitted the  case. 

BOULDIN,  J.  delivered  the  opinion  of 
the  Court. 

After  stating  the  case,  he  proceeded : 

Every  error  assigned  has  been  carefully 
examined  by  the  Court,  as  also  the  point 
which  arose  on  the  prisoner* s  motion  to 
quash  the  Indictment.  But  except  the 
first  and  seventh  of  the  errors  assigned 
the  Court  see  nothing  whereon  to  raise  a 
doubt. 

Whether  the  Superior  Court  of  Chester- 
field ought  to  have  continued  the  cause,  will 
now  be  considered.  On  examining  the 
Record,  we    find    that   the    Record  of 

716  the    *Examining    Court    is    made    a 
part  of  it.     On  inspection,  it  appears 

at  once  that  the  prisoner  meant  not  to  be 
tried  as  long  as  he  could  get  continuances. 


The  list  of  witnesses  to  whose  materiality 
he  swears  on  several  occasions,  is  numer- 
ous, and  yet  on  the  final  examination,  when 
those  to  whose  materiality  he  bad  sworn  at 
the  former  Courts,  do  not  appear  to  have 
oeen  absent,  not  one  of  them  was  called  on 
by  him  to  give  evidence  in  his  behalf. 
This  shows  distinctly  that  the  continuances 
moved  for  in  that  Court  were  not  that  he 
might  have  the  benefit  of  the  evidence  of 
witnesses  on  his  examination.  At  the  first 
Term  of  the  Superior  Court  of  Chesterfield, 
he  moved  for  a  continuance,  and  it  was 
granted  to  him,  but  be  was  informed  by  the 
Court,  that  on  repeating  that  motion  at  a 
subsequent  Term,  he  must  prove  the  mate- 
riality of  the  absent  witness,  by  producing 
the  afiBdavit  of  the  witness,  if  it  could  be 
procured.  The  circumstances  of  the  case 
called  for  this  caution.  The  evidence  ex- 
pected from  the  witness  was  short  and 
simple;  her  afiBdavit  might  easily  have 
been  taken.  If  it  had  been  taken,  the 
prosecutor  might  have  admitted  it  to  go  to 
the  Jury.  If  the  circumstances  in  any 
case  can  warrant  such  a  conclusion, they  will 
in  this,  that  the  afiBdavit  was  kept  back 
either  because  the  witness  would  not  swear 
to  what  was  expected,  or  that  the  prisoner 
preferred  the  chance  for  a  continuance  to 
the  use  of  the  evidence. 

A  reason  which  appears  to  have  had  in- 
fluence with  the  Judge  below  is  not  with- 
out weight.  There  were  more  than  thirty 
witnesses  present  on  the  part  of  the  pris- 
oner. For  aught  that  appears,  eacn  of 
them  might  be  able  to  give  evidence  hav- 
ing some  remote  bearing  on  the  evidence 
given  against  him.  No  precise  rule  can 
be  laid  down  as  to  the  influence  this  cir- 
cumstance ought  to  have  in  any  case  upon 
a  motion  for  a  continuance,  but  it  is  easy 
1o  see  that  such  a  number  of  witnesses  lays 
the  ground  work  for  motions  of  this  sort  to 
be  endless,  and  calls  on  the  Court  for  cir- 
cumspection in  granting  them.  Upon  all 
the  circumstances  here  developed,  the 
Court  is  unanimously  of  opinion, 
717  *that  the  prisoner's  motion  for  a  con- 
tinuance was  properly  over-ruled. 

The  question  arising  from  the  seventh 
error  assigned,  is  whether  the  November 
Term  of  the  Superior  Court  of  Chesterfield 
was  at  an  end  when  the  verdict  was  ren- 
dered, and  the  Judgment  given  in  the  case. 
This  depends  on  the  true  construction  of 
the  third  section  of  the  Circuit  Court  Law, 
1  Rev.  Co.  p.  229,  taken  in  connection  with 
other  sections  of  the  same  Act,  and  the 
General  Court  Law.  The  first  section, 
p.  226,  enacts,  *'that  one  Judge  of  the  Gen- 
eral Court  shall  hold  a  Court  in  each  year 
at  the  Court-house,  &c.,  at  the  times,  and 
in  the  manner  hereinafter  directed.*'  The 
second  section  arranges  all  the  Counties 
into  Circuits,  and  appoints  the  day  of  hold- 
ing the  Courts  for  each;  thus,  '^a  Court 
shall  be  holden  in — Chesterfield  on  the  sec- 
ond day  of  June,  and  the  second  day  of 
November. ' '  Then  comes  the  third  section. 
**Each  of  the  aforesaid  Courts  shall  sit 
until  the  business  thereof  shall  be  dis- 
patched, unless  the  Judge  holding  the  same 
be  compelled  to  leave  the  Court,  in  order 
to  arrive  in  time  at  the  next  succeeding 
Court    of    his   Circuit,  or    at  the    General 
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Court."  [The  eighth  sectioo  of  the  same 
Law,  p.  230,  declares  that,  *4f  the  Judge 
shall  not^  attend  oo  the  first  day  of  any 
Circuit  Court,  such  Court  shall  stand  ad- 
journed from  day  to  day,  until  a  Court 
shall  be  made,  if  that  shall  happen  before 
four  of  the  clock  in  the  afternoon  of  the 
third  day."  The  General  Court  L#aw,  p. 
219,  sect.  1,  enacts,  thai  ^' the  General  Court 
shall  consist  of  (fifteen)  Judges,  &c.  a 
majority  of  the  whole  number  of  the  said 
Judges  shall  be  necessary  to  constitute  a 
General  Court  for  the  transaction  of  busi- 
ness in  Term  time,  except  as  herein  is  ex- 
cepted. The  said  Court  shall  be  holden 
at  the  Capitol  in  the  City  of  Richmond. 
The  said  Court  shall  be  holden  twice  in 
every  year,  namely,  on  the  fifteenth  day  of 
June,  and  fifteenth  day  of  November.  If  a 
sufficient  number  of  Judges  should  not  at- 
tend on  the  first  day  of  any  Term,  any  one 
of  the-  said  Judges  may  adjourn  the  Court 
from  day  to  day,  for  six  days  succes- 
sively." 
718  *In  the  language   of  the   third  sec- 

tion, there  is  certainly  no  express 
limitation  of  the  Term :  each  Court  is  to 
sit  until  the  business  is  dispatched,  and 
two  of  the  Judges  (Brockenbrough  and 
Summers,)  are  strongly  inclined  to  think 
that  the  qualifying  words,  *  ^unless  the 
Judge  be  compelled,  &c.,"  are  to  be  consid- 
ered as  directory,  or  permissive  only,  and 
that  of  the  necessity  to  go  to  the  next 
Court,  or  to  finish  what  is  before  him,  and 
what  has  been  already  begun,  he  is  to 
judge,  and  on  his  own  responsibility  to 
decide  whether  a  compliance  with  the  ex- 
press order  of  the  Legislature,  to  dispatch 
the  business  before  him,  or  to  go  to  the 
next  Court  as  the  Law  permits,  will  best 
subserve  the  public  interest.  And  they 
argue  that  it  is  right  it  should  be  so,  or 
else  there  would  often  be  a  failure  of  jus- 
tice. In  some  of  our  Courts,  it  sometimes 
happens  that  cases  of  the  most  important 
character  could  not  be  finished,  and  conse- 
quently would  never  be  tried,  unless  the 
Judge  have  the  power  to  run  into  the  Terms 
of  the  next  Court  to  which  his  duty  calls 
him,  and  as  the  Legislature  fixed  no  precise 
limit,  the  construction  which  best  fulfils 
their  general  purpose  is  the  right  one. 
They  argue  that  the  state  of  things  at  the 
first  organization  of  the  Circuit  Court 
System,  shows  that  theirs  is  the  true  rule. 
At  that  time  the  General  Court  was  held  on 
the  9th  of  June,  and  November.  Many  of 
the  Superior  Courts  were  held  late  in  May, 
and  October.  In  the  distant  Courts,  situ- 
ated more  than  three  hundred  miles  from 
Richmond,  the  Judge  must  close  hie  last 
Superior  Court  at  least  as  early  as  the  last 
day  of  the  preceding  month,  to  arrive  here 
on  the  first  day  of  the  session  of  this  Court. 
But  that  day  finds  him  closely  engaged  in  a 
difficult  and  important  cause,  which  can- 
not yet  be  finished  for  a  week.  Had  he  no 
discretion  to  finish  that  cause  because  the 
Law  required  him  to  attend  at  Richmond 
on  the  9th?  Was  every  thing  that  he  did 
there  void,  and  coram  non  judice,  because 
of  that  injunction  of  the  Law?  They  can- 
not think  so.       T* 

But,  whether  that   opinion    be    right   or 
not,  (and  they  do    not   deem    it    necessary 


to  press  it)  those  Judges  concur  with 
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the  opinion,  that  no  limitation  of  the 

Term  of  the  Court,  which  can  be  implied 
from  the  words  of  the  third  section,  makes 
the  Judgment  now  under  consideration, 
void  or  erroneous. 

If  the  Judge  of  the  Superior  Court  of 
Chesterfield,  after  closing  that  Court  on  the 
15th  instant,  did  arrive,  or  could  arrive  at 
this  Capitol  at  any  time  on  the  same  day, 
he  would  have  been  '*in  time"  to  hold,  in 
concurrence  with  seven  others,  if  so  many 
attended,  a  Generdi  Court  on  that  day,  or 
to  adjourn  the  General  Court  to  the  next 
day,  if  he  only  attended:  the  verdict  in 
this  case  was  rendered  in  the  night  of  the 
14th,  although  after  midnight,  and  for 
aught  that  appears,  the  Judgment  was 
rendered  early  the  next  morning.  It  is 
judicially  known  of  this  Court  that  Ches- 
terfield Court-house  is  not  very  remote 
from  this  Capitol,  and  that  three  hours 
moderate  riding  would  bring  the  Judge 
here.  If,  when  that  Judgment  was  ren- 
dered, there  was  not  time  for  the  Judge  to 
arrive  at  the  General  Court  on  the  15th,  that 
matter  ought  to  have  been  shown  by  ex- 
ception. Some  of  the  Judges  of  this  Court 
are  in  the  habit  of  finishing  the  business 
of  one  Superior  Court,  in  the  morning  of 
the  first  day  of  the  next  succeeding  Supe- 
rior Court,  and  sometimes  of  doing  a  good 
day's  business  in  the  latter  Court  on  the 
same  day. 

Suppose  the  Act  of  Assembly  to  be  con- 
strued as  if  in  place  of  the  words  ^*un- 
less,"  &c.  it  had  been  thus  wtitten:  **but 
so  soon  as  it  becomes  necessary  for  the 
Judge  to  leave  the  Court,  in  order  to  arrive 
in  time  at  his  next  Court,  his  power  to  hold 
the  former  Court  shall  cease."  If  such  had 
been  the  language,  the  Judgment  under 
consideration  would  still  have  been  good. 
It  appears  from  this  Record,  that  the 
Judge  rendered  the  Judgment  on  the  15th, 
and  it  cannot  be  intended,  as  it  does  not 
so  appear,  that  he  did  not  leave  himself 
time  to  arrive  here  on  the  same  day. 

It  has  been  argued,  that  the  Act  appoint- 
ing particular  and  several  days  whereon 
the   same   Judge    shall    hold    several 

720  ^Courts,    excludes  the   idea    that    he 
may  on  the  day  he  is  directed  to  hold 

a  Court  in  one  County,  be  holding  it  in 
another.  It  is  tme  that  the  first  and  sec- 
ond sections  do  declare  that  Courts  shall 
be  held  in  one  County  on  a  particular  day, 
and  in  another  county  on  another  day,  and 
those  sections  say  nothing  about  the  dura- 
tion of  the  Term.  If  the  Act  had  stopped 
there,  it  may  be  doubted  whether  in  strict- 
ness the  Courts  could  be  held  for  a  longer 
period  than  the  day  so  appointed,  or 
whether  any  adjournment  could  take  place, 
even  to  the  next  day;  but  then  the  third 
section  comes  in,  and  does  not  leave  this 
matter  to  conjecture,  or  construction.  It 
in  effect,  directs  that  adjournments  shall 
take  place,  from  day  to  day,  until  the 
business  is  done,  *  ^unless  the  Judge  hold- 
ing the  same  be  compelled  to  leave  the 
Court  in  order  to  arrive  in  time  at  the  next 
succeeding  Court,  or  at  the  General  Court." 
To  construe  this  permissive  language  as  if 
it  had  been,  '^provided  the  business  can  be 
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dispatched  before  the  day  on  which  the 
next  Court  is  to  be  holden,"  would  be  to 
depart  from  the  letter,  not  to  further,  but 
to  defeat,  the  gfeneral  objects  of  the  Lteg- 
islature.  That  general  object  is,  that  the 
business  of  both  Courts  may  be  done.  The 
natural  sense  of  the  language  used,  does 
not  allow  the  Judge  to  leave  the  business 
of  the  Court  be  is  holding  unfinished,  so 
long  as  he  can  transact  the  same,  and  have 
time  to  open  the  next  Court  on  the  day 
appointed  by  Law. 

A  majority  of  the  Court  do  not  sec  any 
valid  objection  to  taking  the  time  the  Law 
allows  the  next  Circuit  Court  to  stand 
adjourned  to,  without  the  attendance  of 
the  Judge,  into  the  account.  Thus,  accord- 
ing to  the  eighth  section,  if  the  Judge  does 
not  attend,  the  Court  stands  adjourned 
from  day  to  day,  till  four  o'clock  of  the  third 
day.  If  a  trial  of  a  cause  in  the  preceding 
Superior  Court,  is  greatly  protracted,  the 
necessity  of  the  case  would  justify  the 
Judge,  in  our  opinion,  in  not  closing  that 
Court  till  the  period  arrives  when  he  might 
be  compelled  to    leave  the    Court  in    order 

to  arrive  at  the    next  Superior   Court 
721      by  four    *o'clock    of  the    third    day. 

But  it  is  not  necessary  to  decide  that 
question  now,  particularly  as  one  of  the 
majority  (Saunders,  J.)  is  not  entirely 
satisfied  on  that  point.  The  Record  before 
us  does  not  show  but  that  the  Judge  might 
have  so  closed  his  business  |n  Chesterfield, 
as  to  have  literally  complied  with  his  duty 
to  be  here  in  time,  on  the  first  day  of 
this  Court.  The  course  taken  is  a  literal 
adherence  to  the  Legislative  direction  to 
dispatch  the  business  of  the  Superior  Court 
of  Chesterfield,  so  long  as  he  could  do  so, 
and  arrive  in  time  at  the  General  Court. 
On  thia  seventh  error  assigned  by  the 
prisoner's  Counsel,  three  of  the  Court, 
(Parker,  Upshur,  and  Field.  J.)  are  of  opin- 
ion, that  a  Writ  of  Error  should  be  awarded, 
but  all  the  other  Judges  present,  being 
seven  in  number,  are  against  it. 

On  all  the  other  points  exhibited  by  the 
Record,  all  the  Judges  are  of  opinion  that 
there  is  no  error,  and  the  Writ  of  Error 
is  therefore  refused. 
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L  DEPINmON. 
Who  Are  Expert^.— All  persons  who  practice  a 
business  or  profession  which  requires  them  to  pos- 
sess a  certain  knowledg^e  of  the  matter  in  hand, 
are  experts,  so  far  as  expertness  Is  required.  Bird 
V.  Com.,  21  Gratt.  800.  and  note:  Norfolk  &  W.  Ry.  Co. 
V.  Tanner.  100  Va.  »79,  41  S.  E.  Rep.  721.  But  see 
McKelvey  v.  C.  &  O.  R,  Co.,  85  W.  Va.  500.  14  5^.  E. 
Rep.  261:  Overby  v.  C.  &0.  R.  Co..  »7  W.  Va.  5ii.  16 
S.  E.  Rep.  813. 

II.  GENERAL  RULE  AS  TO  ADMIS5IBIUTY. 

1.  Opinion  Rulb.— No  principle  of  law  is  better 
settled  than  that  the  opinions  of  witnesses  are.  In 
e^eneral,  inadmissible,  and  that  witnesses  can  testify 
to  facts  only,  and  not  to  opinions  or  conciusioas 
based  upon  the  facts,  for  to  allow  the  witness  to 
draw  conclusions  or  inferences  from  testimony, 
would  be  to  allow  him  to  usurp  the  province  of  the 
jury  which  is  so  jealously  guarded  by  all  coaru  of 
this  country.  Southern  Ry.  Co.  v.  Mauzy.  98  Va.  ttS, 
87S.  E.  Rep.  285:  Hanrlot  v.  Sherwood.  82- Va.  1: 
Taylor  v.  R.  Co.,  S3  W.  Va-  3ft,  10  S.  E.  Rep  S»:  SUte 
V.  Musgrave.  48  W.  Va.  (J72.  28  S.  E.  Rep.  813:  State  v. 
Welch,  36  W.  Va.  690.  15  S.  E.  Rep.  419:  Sulphur 
Mines  Co.  v.  Thompson.  93  Va.  893. 25  S.  E.  Rep.  2S2: 
House  V.  House  (Va.),  46  S.  E.  Rep.  299. 

Necessity  of  Receiving  Oplolons.  — Undoubtedly, 
however,  there  are  questions  upon  which  non- 
experts ma>-  give  their  opinions,  as,  for  example, 
questions  of  identity,  velocity,  distances  and  the 
like,  because  such  questions  usually  depend  upon  a 
variety  of  circumstances  which  are  incapable  of 
beluGT  presented  with  their  proper  force  and  sismifi- 
cance  to  any  but  the  observer.  Tyler  v.  Sites.  W  Va. 
5^,  19  S.  E.  Rep.  174:  State  v.  Welch,  86  W.  Va.  690, 15 
S.  E.  Rep.  419:  Norfolk  &  W.  Ry.  Co.  v.  Tanner.  100 
Va.  379,  41 S.  E.  Rep.  721.  See  infra,  this  note:  "Sab- 
jects  of  Nonexpert  Opinion."  VII,  3. 

Tost  of  Admissibility.— But  the  opinions  of  wit- 
nesses are  never  to  be  received  if  all  the  facts  caa 
be  ascertained  and  made  intelligible  to  the  jury, 
or  if  it  is  such  as  men  in  g-eneral  are  capable  of 
comprehendinfif  and  understaudincr.  State  v.  Mos- 
firrave.  43  W.  Va.  672,  28  S.  E.  Rep.  813:  Tyler  v  Sites, 
90  Va.  539,  19  S.  E.  Rep.  174;  Guarantee  Co.  v.  Bank. 
95  Va.  480,  28  S.  E.  Rep.  909. 

Moreover,  the  opinion  of  a  witness,  who  neither 
knows  nor  can  know  more  about  the  subject  mat- 
ter than  the  jury,  and  who  must  draw  bis  deduc- 
tions from  facte  already  in  the  possession  of  the 
jury,  is  not  admissible.  Overby  v.  C.  &  O.  R.  Co.,  IT 
W.  Va-  624,  16  S.  E.  Rep.  813. 

2.  ExPBRT-EviDENCB  RuLB.— The  general  rule  is 
that  the  opinions  of  experte  or  skilled  witnesses  are 
admissible  In  evidence  in  those  cases  in  which  the 
matter  of  inquiry  Is  such  that  inexperienced  per- 
sons are  unlikely  to  prove  capable  of  forming  a 
correct  judfirment  upon  it,  for  the  reason  that  the 
subject  matter  so  far  partakes  of  the  nature  of  a 
science,  art  or  trade  as  to  require  a  previous  habit 
of  experience  or  study  in  it  to  acquire  a  knowledge 
thereof.  State  v.  Musgrave,  48  W.  Va.  672,  28  S.  E, 
Rep.  813. 

Test  of  Admissibility.— Where  the  Inquiry,  how- 
ever, relates  to  a  subject  which  does  not  require 
peculiar  habite  of  study  In  order  to  enable  a  man 
to  understand  It,  the  opinion  of  skilled  or  scientific 
witnesses  is  not  admissible.  Overby  v,  C.  &  O.  R, 
Co.,  87  W.  Va.  524.  16  S.  E.  Rep.  813:  Welch  v. 
Insurance  Co..  28  W.  Va.  806:  State  v.  Musgrave. 
43  W.  Va.  672.  28  S.  E.  Rep.  813:  State  v.  Hull,  45  W. 
Va.  767,  32  S.  E.  Rep.  241.  "The  competency  of 
expert  testimony  in  a  particular  case  depends 
upon  the  question  as  to  whether  or  not  any 
peculiar  knowledge,    science,    skill    or    art,  not 
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possessed  by  ordinary  persons,  is  necessary 
to  the  determination  of  the  matter  at  issue: 
♦  •  ♦  that  expert  testimony  is  not  admissible 
as  to  matters  within  the  experience  orknowl- 
edfire  of  persons  of  ordinary  information,  as 
to  which  the  jury  are  competent  to  draw  their  own 
inferences  from  the  facts  given  in  evidence  before 
them,  without  extraneous  aid  other  than  the  in- 
structions of  the  court  upon  questions  of  law." 
Hammond  v.  Woodman.  41  Me.  177,  66  Am.  Dec.  219, 
228.  The  above  lanfiruasre  was  approved  in  South- 
ern Ry.  Co.  V.  Mauzy,  98  Va.  692,  87  S.  E.  Rep.  285. 

Hence,  if  the  facts  can  be  placed  before  a  jury, 
and  they  are  of  such  a  nature  that  jurors  srenerally 
are  just  as  competent  to  form  an  opinion  in  refer- 
ence to  them  and  draw  inferences  from  them  as 
witnesses,  then  the  opinions  of  experts  cannot  be 
received  in  evidence.  Overby  v.  C.  A  O.  R.  Co.,  87 
W.  Va.  624. 16  S.  E.  Rep.  818. 

NesUffence.— Where  the  facts  from  which  negli- 
srence  is  to  be  inferred  are  within  the  ransre  of 
ordinary  human  experience,  the  opinions  of  the 
menon  the  jury,  in  the  eye  of  the  law,  is  better 
than  those  of  experts;  but,  where  the  injury  in- 
volves questions  of  science  or  skill,  expert  evidence 
is  admissible.  Parlett  v.  Dunn  (Va.),  46  S.  E.  Rep. 
467. 

ilethod  of  Putting  Up  Holttlair  Apparatus.— In  an 
action  by  an  employee  to  recover  damasres  from 
his  employer  for  personal  injuries  resulting  from 
the  nefflifirence  of  the  latter  in  failing  to  provide 
for  the  plaintiff  a  reasonably  safe  place  In  which  to 
work  and  reasonably  safe  and  suitable  appliances 
or  machinery  with  which  to  work,  it  was  held  that 
expert  evidence  was  admissible  to  show  the  usual 
method  of  puttingr  up  a  hoistinsr  apparatus,  because 
the  manner  in  which  such  an  appliance  should  be 
constructed,  placed  In  position,  and  fastened  so  as  to 
make  it  reasonably  safe  and  suitable  for  the  work 
to  be  done  is  not  within  the  range  of  the  experience 
of  men  unskilled  in  the  use  of  such  an  appliance. 
Parlett  v.  Dunn  (Va.),  46  S.  E.  Rep.  467. 

Speed— 3pace  in  Which  Car  May  Be  Stopped.— Ex- 
pert evidence  Is  admissible  to  determine  within 
what  space  a  car  running  under  certain  conditions 
may  be  stopped.  Norfolk  Ry.  A  Light  C^o.  v.  Cor- 
letto,  100  Va.  855,  41  S.  £.  Rep.  74a 

But  the  speed  of  a  passing  train  is  not  a  question 
of  science,  but  ot  observation,  and  anyone  possess- 
ing knowledge  of  time  and  distance  is  competent  to 
testify  in  relation  thereto.  McVey  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  Ill,  83  S.  E.  Rep.  1012. 

PnrpoM  of  Expert  Te«tliiioiiy.— The  object  of  all 
questions  to  exiierts  should  be  to  obtain  their  opin- 
ion as  to  matters  of  skill  or  science  which  are  in 
controversy,  and  at  the  same  time,  to  exclude  their 
opinions  as  to  the  effect  of  the  evidence  in  estab- 
lishing controverted  facts.  State  v.  Musgrave.  48 
W.  Va.  672,  28  S.  E.  Rep.  818. 

Province  of  Jury.— While  the  admission  of  the 
opinions  of  experts  necessarily  gives  rise  to  very 
nice  distinctions  between  facts  and  findings,  it 
nevertheless  does  not  annul  the  rule  of  law  axio- 
matic with  reference  to  them,  as  well  as  to  all 
witnesses,  that  they  must  not  be  so  examined  as  to 
substitute  their  opinions  for  the  verdict,  and  thus 
completely  usurp  the  peculiar  province  of  the  jury. 
State  V.  Musgrave,  48  W.  Va.  672,  28  S.  E.  Rep.  818; 
State  V.  Hull.  45  W.  Va.  767,  82  S.  E.  Rep.  341. 

8.  Weight  of  Expbbt  TBSTiMONy.— The  testi- 
mony of  experts  Is  not  entitled  to  any  greater 
weight  as  a  matter  of  law  than  that  of  other  wit- 
nesses unless  it  appears  that  the  expert  has  had 
better  means  and  opportunities  of  knowing  whereof 
he  speaks  than  the  nonprofessional  witness,  other- 
wise it  is  to  receive  only  such  weight  and  credit  as 


Note  on  Expert  and  Opinion  Evidence.  •  RAND. 

the  jury  deem  itentitled  to  when  viewed  in  connec- 
tion with  all  the  circumstances.  Ward  v.  Brown 
53  W.  Va.  227,  44  S.  E.  Rep.  488,  citing  and  explaining 
many  Virginia  and  West  Virginia  cases. 

Testimony  of  Physician  on  Mental  Capacity.— In 
accordance  with  this  rule  it  was  held  to  be  error  to 
instruct  the  jury  that  the  evidence  of  physicians 
testifying  as  experts  only,  on  questions  of  mental 
capacity,  is  entitled  to  great  weight.  Ward  v. 
Brown,  63  W.  Va.  227,  44  S.  E.  Rep.  488. 


IIL  QUAUPiCATION  OP   EXPERTS. 

Source  of  Knowledge.— Expert  knowledge  may  be 
derived  from  the  study  of  a  profession  or  from 
mental  application,  as  in  the  case  of  a  surgeon  who 
derives  his  knowledge  from  the  study  necessarily 
incident  to  acquiring  a  knowledge  of  his  profes- 
sion.   Mendum  v.  Com.,  6  Rand.  704. 

Degree  of  Expertness  Reqalred.— The  rule  seems  to 
be  that  an  expert  need  not  have  all  the  knowledge 
possible  for  one  in  his  class  to  entitle  him  to  speak, 
but  may  testify  unless  it  clearly  appears  that  he 
was  not  qualified  at  all.  Richmond  Locomotive 
Works  V.  Ford.  94  Va.  637.  27  S.  E.  Rep.  509. 

Proof  of  Expertness.— When  the  opinion  of  an  ex- 
pert is  offered  in  evidence,  and  it  is  objected  to, 
because  he  is  not  an  expert,  the  court  may  hear 
•evidence  to  ascertain  whether  he  is  so  or  not,  and 
on  being  satisfied  that  he  is  an  expert,  may  allow 
his  opinion  to  be  given  In  evidence.  Mendum  v. 
Com.,  6 Rand.  704. 

But  the  mere  expression  of  belief  by  a  party  that 
he  is  an  expert  is  not  sufficient  to  constitute  him 
such;  he  must  further  testify  as  to  some  informa^ 
tion,  skill  or  experience  in  a  certain  line,  to  bring 
him  within  that  class.  Com.  v.  Larkin,  88  Va.  428i 
18  S.  E.  Rep.  901. 

Discretion  of  Trial  Court.— The  question  of  the 
qualifications  of  a  witness  to  testify  as  an  expert  id 
largely  in  the  discretion  of  the  trial  court,  and 
although  it  is  not  altogether  clear  that  the  witness 
had  sufficient  knowledge  upon  the  subject  to  be 
considered  an  expert,  still  the  action  of  the  trial 
court  will  not  be  reversed  for  admitting  such  testi- 
mony unless  it  clearly  appears  that  he  was  not 
qualified.  Richmond,  etc..  Works  v.  Ford,  94  Va. 
627.  27  S.  E.  Rep.  509. 

IV.  EXPERT  AND  NONEXPERT  CONTRASTED. 

The  nonexpert  testifies  as  to  conclusions  whi  ch 
may  be  verified  by  the  court  or  jury;  the  expert  as 
to  conclusions  that  cannot  be:  the  nonexpert  gives 
the  result  of  a  process  of  reasoning  familiar  to 
every  day  life;  the  expert  gives  the  results  of  a 
process  which  can  be  mastered  only  by  special 
scientisu.  McKelvey  v.  C.  &  O.  R.  Co.,  85  W.  Va.  500, 
14  S.  E.  Rep.  261. 

V.  KINDS  OF  EXPERTS. 

Priests.— A  priest  familiar  with  the  marriage 
laws  and  usages  of  a  foreign  jurisdiction  may  be 
permitted  to  prove  them  by  his  own  evidence. 
Bird  V.  Copa..  21  Gratt.  800. 

Physicians  and  Sargeons.— Likewise,  when  it  is 
proven  that  a  witness  is  a  practicing  physician,  he 
is  competent  to  express  an  opinion,  as  an  expert, 
upon  a  medical  question.  Livingston  v.  Com.,  14 
Gratt  592:  Barker  v.  Ohio  River  R.  Co..  61  W.  Va. 
428,  41  S.  £.  Rep.  148. 

Cause  of  Death— Effect  of  Wounds.— Upon  a  trial, 
for  homicide,  the  commonwealth  may  introduce  as 
witnesses  physicians  and  surgeons  to  give  their 
opinion  upon  a  state  of  facts  testified  to  by  them- 
selves or  other  witnesses,  in  respect  to  a  wound  or 
beating  proved  to  have  been  inflicted  on  the  de- 
ceased, as  to  whether  such    wound    or  beating 
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would  be  a  caune  adequate  to  produce  death,  or 
was  the  actual  cause  of  death;  but  the  questions 
put  and  the  answers  given  should  be  so  put  or 
g-lven  as  not  to  elicit  or  express  an  opinion  by  the 
physician  on  the  credit  of  the  witnesses  or  the 
truth  of  the  facts  testified  to  by  others.  Livinffston 
V.  Com..  14  Gratt  B©2. 

Effect  of  Druirt.— Whether  criminal  charges  pre- 
ferred by  a  female  patient  asrainst  a  physician  are 
the  result  of  an  hallucination,  while  under  the 
influence  of  chloroform  and  ether,  is  a  question 
that  must  be  determined  by  expert  medical  evi- 
dence, as  it  is  not  a  matter  of  ordinary  human 
experience  or  knowledsre.  State  v.  Perry,  41  W. 
Va.  641,  24  S.  £.  Rep.  634. 

Instrument  of  Infliction.— A  surgeon  is  competent 
to  state,  from  his  general  knowledore  of  the  human 
body,  and  of  the  practice  and  principles  ot  surgery, 
that  he  had  no  doubt  of  his  ability  to  form  a  correct 
opinion  as  to  the  difference  between  a  dirk  and  a 
knife  wound.    Mendum  v.  Com..  6  Rand.  704. 

Ule  ln«unuice  —  BxaailnlBff  Physician  —  Inturaoce 
Bxpert.— It  was  held  in  Schwarzbach  v.  Protective 
Union,  25  W.  Va.  628.  that  a  question  asked  of  the 
examining  physician  and  of  a  man  engaged  in  the 
insurance  business  as  experts,  as  to  what  would  be 
the  character  of  the  risk  of  a  man's  life,  if  within 
three  months  he  had  a  hemorrhage  of  the  stomach, 
was  properly  not  allowed  to  be  put  or  answered. 

Rape.— Likewise,  a  medical  witness,  who  is  exam- 
ined as  an  expert  in  the  trial  of  an  Indictment  for 
rape,  after  stating  that  he  had  been  called  upon  to 
examine  the  prosecutrix,  will  not  be  allowed  to 
express  the  opinion  to  the  jury  that  no  girl  would 
have  voluntarily  submitted  to  the  suffering  nec- 
essary to  have  brought  about  this  result,  because 
the  jury  is  just  as  capable  of  arriving  at  this  con- 
clusion as  the  physician.  State  v.  Hull,  45  W.  Va. 
767.  82  S.  E.  Rep.  241. 

Whether  a  person  with  a  wooden  leg  is  in- 
capacitated from  kneeling,  or  thereby  rendered 
incapable  of  committing  an  offense  in  the  manner 
charged,  is  a  subject  matter  of  inquiry,  justifying 
the  introduction  of  expert  medical  testimony,  to 
assist  the  Jury  in  arriving  at  a  correct  conclusion. 
State  V.  Perry,  41  W.  Va.  611.  24  S.  E.  Rep.  684,  12 
Am.  A  Eog.  Enc.  Law  (2d  Ed.)  on  Expert  and 
Opinion  Evidence,  and  note  15  on  p.  458. 

Hypothetical  Question.— Where  the  conclusions 
called  for  by  an  hypothetical  question  from  a 
medical  man,  who  is  being  examined  as  an  expert, 
depend  upon  facts,  the  evidential  weight  of  which 
can  only  be  determined  by  those  familiar  with  that 
specialty,  then  those  conclusions  may  be  given  by 
an  expert  in  such  specialty.  Bowen  v.  City  of  Hunt- 
ington. 85  W.  Va.  682,  14  S.  E.  Rep.  217.  But  see 
Guarantee  Co.  v.  Bank,  95  Va.  480.  28  S.  E.  Rep.  900. 

Insanity -Value  of  Testimony.— The  opinion  of  a 
witness,  as  to  the  sanity  of  a  person,  depends,  for 
its  weight,  on  the  capacity  of  the  witness  to  judge, 
and  his  opportunity.  Physicians  are  considered  as 
occupying  a  high  grade  on  such  questions,  both  be- 
cause they  are  generally  men  of  cultivated  minds 
and  observation,  and  because,  from  the  course  of 
their  education  and  pursuits,  they  are  supposed  to 
have  turned  their  attention  more  particularly  to 
such  subjects,  and  therefore,  to  be  able  to  dis- 
criminate more  accurately;  especially  a  physician 
who  has  attended  the  patient  through  the  disease, 
which  is  snpposed  to  have  disabled  his  mind.  Bur- 
ton t.  Scott.  8  Rand.  890.  403:  Opinion  of  Cabb.  J.; 
Cheatham  v.  Hatcher,  80  Gratt  66;  Montague  v. 
Allan,  78  Va.  602.  Compare  Ward  v.  Brown  (Va.), 
44  S.  E.  Rep.  488. 

Bxample.— For  example  where  the  defence,  in  a 
trial  for  murder,  is  insanity,  it  is  competent  to  ask 


a  medical  expert  such  a  question  as  this:  "Suppose 
a  man  had  inherited  a  predisposition  to  insanity, 
would  great  mental  anxiety,  loss  of  property,  or  the 
honor  of  one's  family,  and  losses  of  other  kinds  be 
likely  to  develop  the  disease?"  Dejamette's  Case. 
75  Va.  867. 

Proximate  Cause.— Where  a  party,  suffering  from 
paralysis,  institutes  an  action  for  damages  against 
a  city,  claiming  that  the  disease  is  the  result  of  in- 
juries inflicted  by  the  negligence  of  the  city,  and 
the  city  wishes  to  defend  on  the  ground  that  it  is 
the  result  of  a  disease  of  long  standing,  it  is  com- 
petent for  a  medical  witness,  in  response  to  an 
hypothetical  question,  to  state  his  conclusions  as  to 
the  proximate  cause  of  the  paralysis.  Bowen  v. 
City  of  HunUngton,  85  W.  Va-  682.  14  S.  E.  Rep.  217. 

Surveyor8.—The  opinion  of  a  surveyor  as  to  the 
location  of  a  certain  tract  of  land,  where  he  does 
not  mention  a  single  fact  to  enable  the  court  to  de- 
termine the  location  of  the  land  in  qnestion,  bnt 
merely  says  that  he  is  satisfied  as  to  its  identity,  is 
clearly  insufficient  to  locate  the  land  in  qnestioo, 
because  it  amounts  to  nothing  more  than  the  opin- 
ion of  a  witness.  Moreover,  the  pnrpose  of  evidence 
is  to  satisfy  the  court  and  not  the  witness.  Ran- 
dolph V.  Adams.  2  W.  Va.  510. 

Notaries.— The  evidence  of  a  notary,  taking  the 
acknowledgment  of  a  deed,  who  is  also  a  competent 
physician  and  expert  as  to  mental  diseases,  that  the 
grantor  was  competent  to  execnte  it.  is  entitled  to 
very  great  weight.  Farnsworth  v.  Noffsinger.  46 
W.  Va.  410,  88  S.  E.  Rep.  346.  See  also,  Delaplain  v. 
Orubb.  44  W.  Va.  612.  80S.  £.  Rep.  201. 

MerchanU.— It  was  held  in  James  v.  Adams.  16  W. 
Va.  245.  that  the  opinions  of  dry  goods  merchants 
are  admissible  to  prove  the  market  value  of  a  rem- 
nant of  dry  goods,  at  the  time  the  party  agreed  to 
accept  it.  although  they  are  not  acquainted  with 
the  particular  stock  of  goods,  but  who  testify  to  the 
per  cent,  they  have  depreciated,  on  the  ground 
that  they  consist  of  the  less  saleable  portion  of  the 
goods,  and  because  they  are  injured  by  being  kept 
a  considerable  time  in  a  store. 

Engineers.- But  a  locomotive  engineer,  who  has 
no  knowledge  derived  from  stndy  or  experience,  in 
the  construction  or  repair  of  locomotives,  is  not  an 
expert,  and  his  opinion  is  not  admissible.  McKel- 
vey  V.  C.  &  O.  R.  Co..  85  W.  Va-  600, 14  S.  E.  Rep.  261. 
But  see  Norfolk  St  W.  Ry.  Ck).  v.  Tanner,  100  Va.  870, 
41  S.  E.  Rep.  721. 

Farmers.- Although  a  person  has.  all  his  Ufe.  been 
familiar  with  the  effect  of  a  dam  upon  the  channel 
of  a  stream,  and  has  twice  superintended  the  put- 
ting up  of  the  dam.  and  is  also  familiar  with  the 
effect  upon  the  channel  of  the  stream  when  the  dara 
is  washed  away,  but  who  is  not  a  millwright  or 
mechanic  of  any  sort  but  only  a  farmer  and  owner 
of  the  mill,  still  he  is  not  competent  to  give  evidence 
as  an  expert,  as  to  the  effect  of  a  dam  npon  a  stream 
in  another  county  thirty  miles  away.  Ellis  t.  Har- 
ris, 82  Gratt.  684. 

VI.  SUBJECTS  OP  EXPERT  TESTIMONY. 

1.  Obnsbal  Rulb.- When  the  question  involved 
does  not  lie  within  the  range  of  common  experience 
or  common  knowledge,  but  requires  special  expe- 
rience or  special  knowledge,  then  the  opinions  of 
witnesses  skilled  in  the  particular  science,  art  or 
trade,  to  which  the  question  relates,  are  admissible 
in  evidence.  SUte  v.  Musgrave,  48  W.  Va.  072.  28  S. 
E.  Rep.  818:  Overby  v.  C.  &  O.  R.  Ca,  87  W.  Va.  iM,  16 
S.  E.  Rep.  818;  Welch  v.  Ins.  Co..  28  W.  Va.  806. 

2.  Opinions  Basbd  on  Eyidsncb  or  Othjom. 

a.  Jffvpot/ietieal  Qu€9tion8.—Yfhen  a  medical  witness 
is  introduced  and  examined  as  an  expert  it  is 
proper  to  propound  to  him  an  hypothetical  qnestioB, 
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recitiafiT  certain  facts  whtcli  the  evidence  In  tbe 
cause  tends  to  prove,  and  such  recital  need  not 
conuin  all  the  facu  which  the  evidence  has  a 
tendency  to  prove,  but  counsel  may  embody  in  the 
<luesUon  such  facts  as  tend  to  support  his  theory  of 
the  case  in  order  to  elicit  the  opinion  of  the  witness 
based  upon  the  testimony  of  other  witnesses  in  the 
cause,  or  upon  scientific  principles  applied  to  the 
facts  so  testified  to.  Bowen  v.  City  of  Huntlnffton. 
Sb  W.  Va.  688.  14  S.  E.  Rep.  217. 

But  where  the  facts  and  circumstances  shown  in 
evidence  are  such  that  men  in  fireneral  are  capable 
of  comprehending  them,  forminsr  an  intelligent 
opinion  about  them,  and  drawing  their  own  con- 
clusions therefrom,  then  the  opinion  of  an  expert, 
founded  upon  an  hypothetical  state  of  facts,  is  in- 
admissible. Guarantee  Co.  v.  Bank.  05  Va.  480.  28  S. 
E.  Rep.  900. 

Questloa  Put  How. —On  a  direct  examination  the 
<luestion8  put  to  an  expert  must  be  framed  hypothe- 
tically,  unless  there  is  no  confiict  of  evidence  as  to 
the  facts,  or  unless  the  expert  is  personally  ac- 
quainted with  them.  State  v.  Maier.  W  W.  Va.  7^. 
15  S.  £.  Rep.  001. 

Presence  of  WltaeM  at  TrIaL— In  order  to  obtain 
the  opinion  of  a  witness  on  matters  not  depending 
upon  general  knowledge,  but  on  facts,  not  testified 
to  by  himself,  either  the  witness  must  be  present 
and  hear  all  of  the  testimony,  or  the  testimony 
must  be  summed  up  in  the  question  put  to  him,  and 
In  either  case  the  question  is  put  to  him  hypothetic 
cally.  SebreU  v.  Barrows.  86  W.  Va.  819.  14  S.  E- 
Rep.  006. 

Conflict  in  Bvldence.— AlthouiTh  an  expert  may 
liave  heard  all  the  testimony  in  the  case,  he  cannot 
l>e  asked  to  fflve  his  opinion,  based  merely  upon  his 
bavinflf  heard  such  testimony,  whenever  there  is  a 
conflict  therein,  unless  the  same  is  hypothetically 
propounded  to  him.  State  v.  Musflrrave.  48  W.  Va. 
^72,  28  S.  E.  Rep.  818.  See  also.  State  v.  Maier,  86  W. 
Va.  757, 15  S.  E.  Rep.  001. 

Doabtful  Pacts.— An  expert  cannot  be  asked  to 
give  his  opinion  upon  doubtful  facts  in  the  case  on 
trial,  which  remain  to  be  found  by  the  jury,  but  a 
similar  case  may  be  hypothetically  put  to  him,  based 
npon  the  evidence  in  such  case.  State  v.  Mussrrave. 
48  W.  Va.  673,  28  S.  E.  Rep.  818. 

Hypothesis  Mast  Be  Clearly  Stated.— The  opinion 
of  medical  experts,  founded  on  testimony  already 
in  the  case,  can  only  be  given  on  a  hypothetical 
case;  and  the  hypothesis  must  be  clearly  stated,  so 
that  the  jury  may  know  with  certainty  npon  pre- 
cisely what  state  of  assumed  facts  the  expert  bases 
his  opinion.  Kerr  v.  Lunsford,  81  W.  Va.  660,  8  S.  E. 
Rep.  408:  McMechen  v.  McMechen,  17  W.  Va.  688. 

Assumption  of  Pacts.— In  putting  hypotheical  ques- 
tions to  expert  witnesses,  counsel  may  assume  the 
facts  in  accordance  with  their  theory  of  them;  it  is 
not  essential  that  he  state  the  facts  as  they  exist, 
but  the  hypothesis  must  be  based  on  a  state  of  facts 
which  the  evidence  in  the  cause  tends  to  prove. 
Kerr  v.  Lunsford.  81  W.  Va.  660.  8  S.  E  Rep.  408. 

Opinion  on  Credibility  of  Witnesses.— Upon  a  trial 
in  which  expert  medical  testimony  is  competent 
and  proper,  the  physician  or  expert  may  give  bis 
opinion  on  any  hypothetical  state  of  facts  which 
the  evidence  tends  to  prove,  but  his  opinion  must 
be  based  upon  the  state  of  facts  as  testified  to  by 
himself  or  other  witnesses,  but  not  upon  his  knowl- 
«d8re  of  other  facts  not  testified  to  by  himself  or 
others.  In  such  case,  the  questions  put  and  the 
answers  given  should  be  so  put  and  so  given  as  not 
to  elicit  or  express  an  opinion  by  the  physician  or 
other  expert  on  the  credit  of  the  witnesses,  or  the 
truth  of  the  facts  testified  to,  Bowen  v.  City  of 
HunUnsTton,  86  W.  Va.  682, 14  S.  E.  Rep.  217;  Living. 


ston  V.  Ck)m..  14  Gratt  602:  Kerr  v.  Lunsford.  81  W. 
Va.  660.  8  S.  £.  Rep.  408:  McMechen  v.  McMechen.  17 
W.  Va.688. 

8.  Classification  of  Subjects. 

Hojs.— An  experienced  drover  of  hogs,  accus- 
tomed to  butchering  and  weighing  them,  who  was 
present  when  the  hoffs  were  weighed,  and  saw 
them  and  attended  to  the  weighing  of  them,  may 
give  to  the  jury  his  opinion  as  to  the  weight  of  each 
hog.  Mccormick  v.  Hamilton,  28  Gratt  561,  and 
note. 

Damaires.— "There  is  no  objection  to  uking  the 
opinion  of  witnesses  as  to  either  the  amount  of 
damag^es  or  as  to  the  amount  of  the  benefit.  It  is 
the  usual  practice  in  this  state  and  Virginia.'*  Per 
Qbbbn,  J.    Railroad  Co.  v.  Foreman,  24  W.  Va.  668. 

Bamlnffol  Wool.— The  opinion  of  witnesses  as  to 
whether  a  quantity  of  wool  burned  could  have  been 
completely  destroyed  in  the  burning  of  a  building 
of  a  certain  size.  Is  not  admissible,  for  this  is  not  a 
question  which  requires  expert  testimony  to 
understand.    Welch  v.  Ins.  Ca,  28  W.  Va.  288. 

Opinion  as  to  Value  Both  before  and  after  Injury.— 
Opinions  of  witnesses  as  to  the  valne  of  property 
before  and  after  a  chansre  in  a  street's  ffrade,  are 
admissible  as  evidence  in  actions  against  munic- 
ipal corporations  for  damasres  flowing  from  such 
change.  Blair  v.  City  of  Charleston,  48  W.  Va.  68. 
86  S.  E.  Rep.  846. 

Present  DanMges.—in  an  action  for  damasres  for 
diverting  water  a  witness  may  state  from  facts 
within  his  knowledsrc  what,  in  his  opinion,  was 
the  amount  of  damages  suffered  by  the  plaintiff 
because  of  such  diversion  of  the  water;  and  to 
authorize  the  giving  of  such  opinion  it  is  not  nec- 
essary that  the  party  be  an  expert.  Har^reaves 
V.  Kimberly,  26  W.  Va.  787. 

Future  Damages.— But  a  witness  in  an  action  for 
damages  for  divertinsr  water,  cannot  state,  from 
facts  within  his  knowledsre.  what  in  his  opinion 
will  be  the  future  damages  to  the  plaintiff  from 
the  act  of  the  defendant.  Hargreaves  v.  Kimberly, 
26  W.  Va.  787:  Rogers  v.  Coal  River  Boom  St  Drlvlnff 
Co.,  80  W.  Va.  272.  10  S.  E.  Rep.  401. 

Proof  of  Damages.— It  was  held  in  Lawson  v.  Con- 
away.  87  W.  Va.  160.  16  S.  E.  Rep.  664.  In  an  action 
against  a  physician  for  malpractice,  that  the  tes- 
timony of  a  witness  that  he  was  "well  acquainted 
with  the  physical  ability  of  the  plaintiff  to  perform 
manual  labor,  both  before  and  since  the  breaking 
of  his  arm,  that  he  was  an  ablebodied  man  before 
the  injury,  and  that  since  the  injury  he  could  per- 
form no  more  than  one-half  a  man's  work,  and  that 
the  witness  and  plaintiff  were  both  farmers,  and 
lived  near  together."  is  competent,  and  ouffht  not 
to  have  been  exclnded. 

Probability  of  Damage.— In  an  action  by  a  riparian 
owner  to  recover  damages  for  the  overflowing  of 
the  plaintiff's  land,  alleged  to  have  been  caused  by 
an  insufflcient  water  way  under  the  defendant's 
bridge,  the  opinion  of  the  plaintiff,  as  to  whether 
any  damage  would  have  been  done,  if  certain  alter- 
ations had  not  been  made  in  the  bridge,  is  incompe- 
tent Taylor  v.  B.  &  O.  R.  Co.,  88  W.  Va.  80,  10  S.  E. 
Rep.  20. 

Management  of  Craft.— Where  a  witness  is  called 
and  examined  as  an  expert  as  to  whether  a  steam- 
boat was  properly  landed  for  the  purpose  of  dis- 
charging a  passenger,  as  to  what  officers  were  re- 
quired to  properly  man  such  a  boat,  it  must  not  only 
appear  that  the  witness  has  such  knowledge  and 
experience  in  reference  to  the  subject  matter  un- 
der consideration,  but  that  he  is  acquainted  with 
the  class  and  dimensions  of  the  boat,  and  the  char- 
acter and  condition  of  the  river  and  the  shore 
where  the  landing  was  made,  or  has  heard  the 
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same  described  by  witnesses  in  a  case,  before  he 
can  be  allowed  to  express  his  opinion  as  an  expert 
Sebrell  v.  Barrows.  36  W.  Va.  212,  14  S.  E.  Rep.  99d. 

Divorce— Danger  of  Bodily  Harm  to  One  Consort.— 
In  a  suit  by  a  husband  asrainst  his  wife  for  divorce 
a  menta  et  thoro  upon  the  sfronnd  that  she  had  at- 
tempted to  take  his  life  and  he  had  reasonable 
ground  to  fear  serious  bodily  hart,  the  opinion  of 
witnesses,  that  from  their  knowledge  of  the  char- 
acter or  reputation  of  the  parties  they  did  not  be- 
lieve that  the  husband  could  with  safety  cohabit, 
with  his  wife.  Is  inadmissible.  House  v.  House.  102 
Va.  285.  46  S.  E.  Rep.  290. 

Railroading. 

riovlng  Heavy  Wheels. —A  witness  having  suffi- 
cient knowledge  may  testify  as  to  the  general  prac- 
tice of  machine  shops  in  moving  large  wheels,  and 
the  comparative  safety  of  different  methods,  but 
his  testimony  is  not  competent  to  show  that  the 
different  methods  of  another  shop  are  better  than 
those  of  the  defendant.  Richmond,  etc..  Works  v. 
Ford,  »4  Va.  627,  27  S.  E.  Rep.  509;  Southern  Ry.  Co.  v. 
Mauzy,  98  Va.  692,  87  S.  E.  Rep.  285. 

Loading  Cars.— But  witnesses  cannot  express 
an  opinion  as  to  the  best  and  safest  mode  of  load- 
ing car  wheels  on  a  flat  car,  for  expert  testimony 
is  not  necessary  to  explain  or  elucidate  such  a  mat- 
ter, since  the  question  of  danger  or  safety  in  load- 
ing car  wheels  in  a  particular  mode  is  one  which 
any  person  of  common  intelligence  and  observation 
can  as  readily  determine  as  a  so-called  expert. 
Southern  Ry.  Co.  v.  Mauzy,  98  Va.  692,  87  S.  E.  Rep. 
285. 

Bridges.— A  witness  may  give  his  opinion  as  to 
whether  certain  stone  and  mud.  at  the  foot  of  the 
abutments  of  a  bridge,  contracted  the  channel  of 
the  stream  or  not  Taylor  v.  B.  &  O.  R.  Co.,  88  W. 
Va.  89, 10  S.  E.  Rep.  29. 

Signal  Posts— Hypothetical  Pacts.— But  a  question 
*'If  there  had  been  any  signal  post,  with  signals  and 
a  watchman,  as  the  contract  requires,  and  as  is  now 
there,  could  there  have  been  any  accident  on  that 
occasion?"  is  inadmissible,  on  the  ground  that  it 
calls  for  an  expression  of  a  mere  opinion  upon  the 
part  of  a  witness  as  to  a  conclusion  upon  an  hypo- 
thetical state  of  facts.  Norfolk  &  C.  R.  Co.  v.  Suf- 
folk, etc..  Co.,  92  Va.  418,  28  S.  E.  Rep.  787. 

Ordinary  Care.- The  question  of  what  is  "ordinary 
care"  is  one  for  the  jury  to  pass  upon  under  all  the 
circumstances  of  the  case,  the  age  of  the  plaintiff 
being  one  of  the  facts  considered,  and  cannot  be 
shown  by  expert  testimony.  City  of  Roanoke  v. 
Shull.  97  Va.  419.  84  S.  E.  Rep.  S4. 

Cancellation  of  Words.— The  question  whether  cer- 
tain words  in  a  paper  have  been  cancelled,  is  a 
question  of  fact  and  the  evidence  of  experts 
ought  to  be  permitted  to  go  to  the  Jury  upon  such  a 
matter,  unless  it  is  entirely  clear  on  the  face  of  the 
paper,  that  certain  words  have  been  stricken  out 
and  cancelled.    Beach  v.  O'RIley,  14  W.  Va.  56. 

Thawing  Dynamite  before  Open  PIre.— The  opinions 
of  scientific  experts  are  not  necessary  upon  the 
question  as  to  whether  thawing  dynamite  before  an 
open  fire  is  safe  or  not  Bertha  Zinc  Co.  v.  Martin, 
98  Va.  791, 22  S.  E.  Rep.  869. 

Price  of  Wheat— It  seems  that  the  testimony  of  a 
witness  is  inadmissible  to  prove  the  price  of  wheat 
per  bushel:  by  having  the  price  of  flour  per  barrel 
given  him,  without  other  proof  that  such  person  is 
an  expert  because  wheat  and  flour  are  articles  of 
such  universal  acquaintance  and  use  in  this  coun- 
try, that  the  presumption  is  that  every  man  (not 
proved  to  the  contrary)  is  in  some  sort  an  expert  in 
that  matter,  but  this  is  probably  the  extreme  limit 
of  the  rule.  Hood  v.  Maxwell,  1  W.  Va.  219. 
Handwriting— Present  Rule.— Expert  testimony  is 


admissible  to  test  the  genuineness  of  disputed  writ- 
ings by  comparison  of  writings  which  are  admitted 
to  be  genuine  with  writings  which  are  alleged  to  be 
forged.  Hanriot  v.  Sherwood.  82  Va.  I ;  Tower  v« 
Ulup  (Va.),  44  S.  E.  Rep.  179.  See  also.  Ware  v.  Star- 
key,  80  Va.  204;  Cody  v.  Conly,  27  Gratt  818.  and  nott^ 
But  see  the  opinion  in  Hanriot  v.  Sherwood,  in 
which  Lacy.  J.,  distinguishes  and  explains  the 
former  cases  upon  this  subject 

It  was  held  in  Brown  v.  HaU,  85  Va.  146,  7  S.  S. 
Rep.  182.  that  the  refusal  to  allow  a  witness,  ac- 
quainted with  the  handwriting  of  the  proponnder 
of  an  alleged  holographic  will,  which  was  alleged 
to  have  been  forged,  to  testify  that  the  will  is  in 
the  handwriting  of  the  proponnder.  is  error,  though 
the  witness  did  not  know  the  testator's  handwrit- 
ing. 

But  it  has  been  held  that  an  expert  who  has  no 
personal  knowledge  ot  the  handwriting  of  the  per- 
son whose  writing  is  in  question,  cannot  give  his 
belief  as  to  its  genuineness  merely  by  comparison 
of  two  writings.    Clay  v.  Robinson.  7  W.  Va.  S48. 

Pormer  Rule.- But  the  rule  formerly  was  that  a 
witness  could  not  prove  the  genuineness  of  writ- 
ings in  question  by  comparison  with  other  proved 
specimens,  although  he  declares  himself  perfectly 
familiar  with  the  person's  handwriting,  and  the 
circumstances  upon  which  he  founds  this  belief. 
Rowt  V.  Kile.  1  Leigh  216;  Burress  v.  Com.,  87  Qratt 
984. 

Competency  of  Evidence.— To  render  a  persona 
competent  witness  to  testify  as  to  the  handwriting 
of  another,  it  is  not  sufficient  to  show  the  receipt 
of  friendly  letters  purporting  to  come  from  such 
person  alone,  but  some  admission  or  acquiescence 
equivalent  to  an  acknowledgment  that  she  was  the 
writer  of  such  letters  must  be  shown  on  the  part  of 
such  person,  independent  of  their  receipt  and  con- 
tents. Flowers  v.  Fletcher.  40  W.  Va.  108,  20  S.  E. 
Rep.  870. 

Refreshing  Memory.— The  evidence  of  a  witness  as 
to  handwriting,  who  has  formed  an  acquaintance 
with  it  from  seeing  the  party  write,  or  from  a 
course  of  correspondence,  is  not  rendered  incompe- 
tent nor  iu  weight  impaired,  by  his  having  re- 
ferred to  papers  in  his  own  possession,  known  to  be 
written  by  the  party,  to  refresh  his  memory.  Red- 
ford  V.  Peggy,  6  Rand.  816. 

SUtutory  R'ale.- It  was  held  in  Commonwealth  v. 
Weller,  82  Va.  721, 1  S.  E.  Rep.  102,  that  the  act  of 
January  21,  1886,  forbidding  expert  evidence  to 
prove  the  genuineness  of  any  instrument  made  by 
machinery,  etc.,  is  not  repugnant  to  art.  1.  {  10  of 
the  U.  S.  Constitution,  for  this  section  has  no  appli- 
cation whatever  to  rules  of  evidence  prescribed  by 
the  law-making  power  of  the  state  to  govern  pro- 
ceedings in  her  court  See  also,  Newton  v.  Com..  88 
Va.  647:  Com.  v.  Booker,  82  Va.  964. 7  S.  E.  Rep.  881: 
Va.  Code,  1 412. 

4.  TiMB  FOB  Admission.— Expert  testimony  should 
not  be  allowed  after  the  parties  have  announced 
that  they  are  through,  or  after  the  case  has  been 
submitted  to  the  jury,  except  under  very  extra- 
ordinary circumstances,  and  for  good  cause.  Ber- 
tha Zinc  Co.  V.  Martin,  98  Va.  791,  22  S.  E.  Rep.  869. 

VIL    NONEXPERT  OPINION. 

1.  QBNiBRAii  RtTtB.— Though  we  have  seen  that 
opinion  evidence.as  a  general  rule,  is  not  admissible, 
still  when  the  facts  are  such,  that  it  Is  manifestly 
impossible  to  present  them  to  the  jury  with  the 
same  force  and  clearness  as  they  appeared  to  the 
observer,  then  opinion  is  admissible  as  to  the  con- 
clusions and  inferences  to  be  drawn  therefrom. 
Tyler  v.  Sites,  90  Va.  542,  19  S.  E.  Rep.  174;  Cropp  v. 
Cropp,  88  Va.  758.  14  S.  E.  Rep.  680;  State  v.  Welch,  U 
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W.  Va.  090.  15  S.  E.  Rep.  419:  State  v.  Musffrave,  43 
W.  Va.  873.  28  S.  £.  Rep.  818. 

2.  BASIS  OF  NONVXPBBT  OPINION.— On  questioDS 
of  insanity,  a  witness,  who  Is  not  an  expert,  is  al- 
lowed to  express  his  opinion  where  he  has  personal 
knowledge  of  the  facts  on  which  his  opinion  is  based. 
State  V.  Maler.  38  W.  Va.  7B7.  15  S.  E.  Rep.  991. 

8.  Subjects  of  Noniexpsrt  Opinion. 

Age. —It  is  inadmissible  to  ask  a  witness  his  opin- 
ion as  to  the  a^e  of  another  from  his  appearance. 
Valley  Mutual  Life  Ass'n  v.  Teewalt,  79  Va.  431. 

Appearance,  Conduct  and  Demeanor.— A  witness  can- 
not give  his  opinion,  in  an  action  asralnst  a  railroad 
for  klUinff  a  person  walking  on  its  tracks,  whether 
there  was  enough  in  the  deceased's  appearance  to 
Indicate  to  the  engine  man  that  he  was  bereft  of 
his  faculties,  for  this  is  a  question  for  the  jury  to 
determine  for  themselves  upon  the  facts  of  the 
case,  and  not  upon  the  opinions  of  witnesses.  To 
allow  a  witness  to  give  his  opinion  as  to  another's 
mental  condition  is  a  very  different  thinsr  from  al- 
lowing him  to  say  what,  in  his  opinion,  some  one 
else  ought  to  have  thoug'ht.  Tyler  v.  Sites,  90  Va. 
fi39,  19  S.  E.  Rep.  174. 

Identity  of  Person.— A  witness  who  testifies  that  he 
knows  the  person  in  question  may  be  asked  his  be- 
lief as  to  the  identity  of  such  person.  It  is  not  a 
•case  of  "expert  testimony,"  but  depends  upon  the 
observation  and  knowledsre  of  the  particular  wit- 
ness in  the  given  case,  to  go  to  the  Jury  for  what  it, 
is  worth,  no  matter  what  his  science,  skill  or  experl- 
•ence  may  be  in  the  matter  of  identifying  a  person 
SUte  V.  Harr,  38  W.  Va,  58,  17  S.  E.  Rep.  794.  See 
also,  Hopper*s  Case,  8  Oratt  884. 

Identity  of  Land.— Where  witnesses  admit  that  they 
•cannot  Identify  a  tract  of  land  from  the  entries  or 
memoranda  in  the  books  of  patents,  deeds  and 
other  documentary  evidence,  they  cannot  give  it  as 
their  opinion  that  it  is  included  in  the  boundaries 
of  the  land  in  dispute,  for  this  is  not  knowledsre, 
nor  is  it  the  statement  of  a  fact  but  merely  an  opin- 
ion, and  hence  inadmissible.  Holleran  v.  Meisel,  91 
Va.  143.  21  S.  E.  Rep.  858. 

Hypothetical  Case— Probability  of  Accident— A  non- 
•expert  witness  cannot  express  an  opinion  as  to  the 
probability  of  an  accident  under  a  different  and 
tiypothetical  state  of  facts.  Norfolk  &  C.  R.  Co.  v. 
Lumber  Co.,  92  Va.  413.  23  S.  E.  Rep.  787.  Seeitifra, 
this  note,  "Opinions  Based  on  Evidence  of  Others," 
VC,  2. 

Depression  in  Bed.— A  witness  may  fflve  his  opin- 
ion that  a  depression  in  a  bed  was,  from  its  shape 
and  appearance,  caused  by  the  head  of  a  person ; 
he  having  seen  and  examined  it.  State  v.  Welch. 
38  W.  Va.  890.  15  S.  E.  Rep.  419. 

Bloodstains.— A  witness  may  give  his  opinion  that 
«talns  seen  by  him  are  bloodstains,  and  that  a  cer- 
tain larsre  stain  seen  by  him  upon  bedclothinr  was 
the  stain  of  a  pool  of  blood.  State  v.  Welch.  38  W. 
Va.  890, 15  S.  E.  Rep.  419.  See  also,  State  v.  Baker,  33 
W.  Va.  819.  10  S.  E.  Rep.  639. 

Insanity.— Where  nonprofessional  witnesses  are 
conversant  with  the  life  of  the  person  whose  sanity 
is  drawn  in  question,  his  disposition  and  habits, 
and  have  long  been  on  terms  of  familiar  inter- 
course with  him.  their  testimony  is  regarded  as  be- 
ing entitled  to  greater  welg-ht  than  that  of  scientific 
witnesses  who  have  not  had  such  opportunities  of 
forming^  an  opinion;  nor  does  its  value  depend  upon 
the  number  of  the  witnesses,  but  upon  their  intel- 
ligence, means  of  knowledge,  and  the  reasons  they 
«rlve  for  their  tesUmooy.  Cropp  v.  Cropp,  88  Va.  753, 
14  S.  E.  Rep.  520. 

Testamentary  Capacity. -The  opinions  of  wit- 
nesses, who  have  long-  been  acquainted  with  a  tes- 
tator and  have  had  peculiar  advantages  of  knowing 


as  to  his  capacity,  are  admissible  in  a  suit  to  set 
aside  a  will:  but  except  in  the  case  of  experts,  their 
testimony  is  entitled  to  little  weight  unless  founded 
on  facts,  because  such  evidence  is  a  mere  matter 
of  opinion,  and  is  generally  conflicting.  Whitelaw 
V.  Sims.  90  Va.  588.  19  S.  E.  Rep.  113;  Youuff  v. 
Barner.  27  Gratt  103. 

Personal  Injuries— Danfferoas  Locality.— And  In  an 
action  for  personal  injuries,  witnesses  cannot  be 
allowed  to  express  their  opinions  as  to  whether  the 
locality  at  which  the  injury  was  inflicted  was  dan- 
gerous or  not.  Childress  V.  Chesapeake,  etc.,  R.  Co., 
94  Va.  186.  28  S.  E.  Rep.  424;  Whitelaw  v.  Sims.  90 
Va.  588.  19  S.  E.  Rep.  113:  Young  v.  Barner.  27  Gratt. 
103.  and  note. 

Appearance  as  Indicating  Insanity.— Where  wit- 
nesses are  examined  by  the  state  in  rebuttal  on 
the  question  of  insanity,  who  have  had  transactions 
with  the  prisoner,  and  have  known  him  well  for 
mouths  and  years,  immediately  preceding  the  kill- 
Insr.  the  prosecution  may  ask  such  witnesses 
whether  or  not  they  had  ever  observed  anything 
about  the  prisoner,  or  in  what  he  said  or  did  that 
indicated  insanity.  SUte  v.  Maier,  38  W.  Va.  757, 
15  S.  E.  Rep.  991. 

Value  of  Testimony.— The  mere  opinions  of  wit- 
nesses, not  experts,  as  to  sanity  and  competency  to 
do  a  given  act,  are  of  little  weight,  unless  based  on 
facts  which  give  srood  reason  for  such  opinions:  and, 
if  the  facts  are  frivolous  or  unimportant,  the  opin- 
ions of  such  witnesses,  based  upon  them,  are  of  little 
weight.  Parnsworth  v.  Noffslnger.  48  W.  Va.  410.  88 
S.  E.  Rep.  246;  Jarrett  v.  Jarrett,  11  W.  Va.  584; 
Dower  v.  Church,  21  W.  Va.  80:  Kerr  v.  Lunsford, 
31  W.  Va.  859.  8  S.  E.  Rep.  498. 

The  evidence  of  nonprofessional  witnesses,  as  to 
the  sanity  of  a  party,  whom  they  have  approached 
on  business,  is  clearly  admissible,  and  entitled  to 
great  weight,  where  they  g'lve  the  g-rounds  upon 
which  they  base  their  opinions.  Fishburne  v.  Fer- 
guson, 84  Va.  87,  4  S.  E.  Rep.  575. 


Whiteford  v.  1  he  Commonwealth. 

November,  1828. 

ilurder  In  First  Decree*— What  Constltutes-Priemedl- 
tated  Desiarn— How  Lonff  It  Must  Exist. t— To  consti- 
tute murder  in  the  first  decree,  it  Is  not  necessary 
that  the  premeditated  design  to  kill,  should  have 
existed  for  any  particular  length  of  time.  If, 
therefore,  the  accused,  as  he  approached  the 
deceased,  and  first  came  within  view  of  him  at  a 
short  distance,  then  formed  the  design  to  kill,  and 
walked  up  with  a  quick  pace,  and  killed  him  with- 
out any  provocation  then,  or  recently  received.  It 
Is  murder  In  the  first  degree. 

Same*  -Same— Statute— Enumerated  Instances.  —  The 
LeiTlslature.  In  their  description  of  offences  which 
constitute  murder  in  the  first  degree,  has  at  first 
enumerated  some  of  the  most  striking  Instances 
of  deliberate  and  cruel  homicide:  but.  finding  it 


•riurder.— See  monog^raphlc  note  on  "Homicide'* 
appended  to  Souther  v.  Com..  7  Gratt.  673. 

tMurder  in  First  Degree -What  Constitutes -Pre. 
meditated  Deslgn—How  Long:  It  Must  Exist.— la 
WriRht  V.  Com..  75  Va.  920.  It  was  said:  "It  was  held 
by  thl.s  court.  In  Whiteford  v.  Com..  6  Band.  721.  which 
case  has  been  followed  ever  since  as  correctly  lay- 
ing down  the  law  of  murder,  that  the  premeditated 
design  to  kill  need  not  to  have  existed  any  partic- 
ular length  of  time,  but  If  the  design  at  the  lime 
of  killing  was  then  formed,  and  the  killing  was  done 
without  provocation  then  or  recently  received.  It  is 
murder  in  the  first  degree.  This  decision  has  been 
followed  in  many  cases.  See  Jones'  Ca.se.  1  Leigh 
598:  Howell's  Case.  26 Oratt.  995;  Mitchell's  Case.  38 
Gratt.  872.  and  cases  referred  to  in  these  cases.'* 
And  In  McDaniel  v.  Com..  77  Va.  284.  it  Is  said:  "Now 
to  constitute  a  'wilful,  deliberate  and  premeditated 
killing.'  It  is  necessary  that  the  killing  should  have 
been  done  on  purpose,  and  not  by  accident,  or  with- 
out design:  that  the  accused  must  have  reflected 
with  a  view  to  determine  whether  he  would  kill  or 
not,  and  that  he  must  have  determined  to  kill,  as 
theresultof  that  reflection,  before  he  does  the  act- 
that  is  to  say,  the  kilUnsr  must  be  a  predetermined 
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impossible  to  encinierate  all  of  them,  then  pro- 
ceeded, by  creneral  words,  to  embrace  all  kinds  of 
wilful,  deliberate  aod  premeditated  killing.  It  is 
improper  to  interpolate  tbe  word  "such/*  in  that 
general  description. 
Murder  la  Second  Degree*— liMtftnce«4— The  offence  of 
homicide,  by  a  workman  tbrowinfir  timber  from  a 
house  into  the  street  of  a  populous  city,  without 
warning,  or  of  a  person  shootinsr  at  a  fowl  animo 
f  urandi,  and  killlasr  a  man,  are  instances  of  mur- 
der in  the  second  deirree. 

This  was  an  applicatioa  for  a  Writ  of 
Error    to    a    Judgmeat    rendered    against 

Joseph  Whiteford,  the  petitioner,  by 
722      the  *Saperior    Court  of    Chesterfield, 

on  tbe  15th  November,  1828,  sen- 
tencing him  to  be  hanged  by  the  neck 
until  dead,  for  the  murder  of  >Villiam  An- 
derson. The  case  is  fully  stated  in  the 
following  opinion  of  the  Court. 

Samuel  Taylor  for  the  petitioner. 
The  Attorney  General,  for   the  Common- 
wealth. 

BROCKENBROUGH,  J.  delivered  the 
opinion  of  the  Court. 

The  petitioner  was  indicted  of  the  mur- 
der of  William  Anderson,  by  shooting  him 
with  a  gun.  The  Jury  convicted  him  of 
murder  in  the  first  dergee,  and  he  was  sen- 
tenced to  be  hanged.  During  the  trial,  the 
Jury  having  retired  to  consult  of  their 
.verdict,  were  for  some  time  unable  lo  agree, 
and  came  into  Court  to  ask  of  the  Judge 
to  instruct  them.  He  did  ar.cordingly  in- 
struct them,  and  the  prisoner  by  his  Coun- 
sel excepted  to  the  Court's  opinion,  and  it 
is  that  opinion  which  is  now  to  be  re- 
viewed. He  said  to  them,  **that  to  consti- 
tute murder  in  the  first  degree  with 
reference  to  this  case,  there  muse  be  a  pre- 
meditated, or  previously  formed  design  to 
kill,  but  it  is  not  necessary  that  this  pre- 
meditated design  to  kill  should  have  ex- 
isted for  any  particular  length  of  time.  It 
is  only  necessary  that  it  should  be  a  course 
determinately  fixed  on,  before  the  act  done, 
and  not  brought  about  by  provocation  at 
the  time  of  the  act,  or  so  recently  before, 
as  not  to  give  time  for  reflection:  neither 
is  it  necessary  to  prove  this  formed  design 
by  positive  evidence :  like  every  other  fact, 
it  may  be  established  by  circumstantial  evi- 
dence, which,  beyond  rational  doubt,  con- 
vinces the  minds  of  the  Jury  that  this 
previous  determination  to  kill  did  in  fact 
exist.  If  the  prisoner,  as  he  approached 
the  deceased,  and  when  he  first  came  in 
view  of  him,  at  the  distance  of  about  ^fty 
yards,  then  formed    the  design,  and    came 


killing  upon  consideration,  and  not  a  sudden  kill- 
iDir  upon  tbe  momentary  excitement  and  impulse 
of  paBsion,  upon  provocation  iriven  at  the  time,  or 
so  recently  before,  as  not  to  allow  lime  for  reflec- 
tion: and  this  deslgrn  to  kill  need  not  have  existed 
for  any  particular  length  of  time.  It  may  be  formed 
at  the  moment  of  the  com  mission  of  the  act  King's 
Case,  and.no^^.  2  Va.  CaH.  84:  White  ford's  Case,  6  Band. 
721:  Jones'  Case.  1  Leigh  598:  Hill's  Case.  3  Gratt. 
606:  Howell's  Case,  28  Gratt.  996:  Wright's  Case.  33 
Gratt.  881:  Wright's  Case.  75  Va.  R.  914."  On  the 
same  subject,  the  principal  case  Is  cited  in  Com.  v. 
Jones,  I  Leigh  612:  Howell  v.  Com..  26  Gratt.  1007: 
Price  V.  Com.,77Va.  396.  No  particular  length  of 
time  for  deliberation  or  premeditation  Is  necessary 
to  constitute  murder  in  the  first  degree.  State  t. 
Welch.  36  W.  Va.  701.  15  S.  E.  Rep.  422. 

♦riurder.-See  monographic  note  on  "Homicide" 
appended  to  Souther  v.  Com.,  7  Gratt.  673. 

tMurderIn  the  Second  Degree— Instances.— For  the 
instances  of  murder  In  the  second  degree  set  out  In 
the  last  headnote.  the  principal  case  Is  cited  in 
Sute  V.  Morrison.  49  W.  Va.  210.  38  S  E.  Rep.  488. 


to     the     determination    to     kill   tbe 

723  deceased,  and  in    pttrsnance  *of    this 
desif^n,  walked  in  a   quick    pace,  the 

said  distance  of  fifty  yards,  and  killed 
the  deceased,  without  any  provocation  then 
received,  it  was  murder  in  the  first  de- 
gree." 

Murder  is  defined  to  be  the  killing  any 
reasonable  creature  in  being,  **with  malice 
aforethought,  expressed,  or  implied;"  and 
there  cannot  be  any  doubt,  that  at  Common 
Law,  if  one  man  kills  another  without  a 
previously  formed  design  to  kill,  that  it  ia 
murder,  although  the  design  may  have  been 
formed  only  the  moment  before  the  fatal 
act  is  committed :  and  if  there  be  no  prov- 
ocation whatever  given  at  the  time  of  the 
act,  or  if  the  provocation  be  very  slight,  and 
the  act  be  committed  with  such  weapon 
as  is  calculated  to  produce  death,  or 
if  there  have  been  a  provocation,  so  long 
before  the  act,  as  that  the  blood  has  bad 
time  to  cool,  and  the  mind  to  reflect,  and 
the  deadly  purpose  is  then  effected,  it  is 
murder.  But,  it  is  urged  by  the  Counsel 
for  the  prisoner,  that  such  a  killing  is  not 
murder  in  tbe  first  degree:  that  the  Legis- 
lature have  enumerated  particular  cases 
which  constitute  murder  in  the  first  degree: 
thus,  that  murder  perpetrated  by  means  of 
poison,  by  lying  in  wait,  or  by  duress  of 
imprisonment,  or  confinement,  or  by  starv- 
ing, or  by  wilful,  malicious  and  excessive 
whipping,  beating,  or  other  cruel  treat- 
ment, or  torture,  is  murder  in  the  first 
degree;  that  a  general  provision  is  then 
made,  that  murder,  by  any  other  kind  of 
wilful,  deliberate,  and  premeditated  kill- 
ing, shall  be  murder  in  the  first  degrree; 
1st  Rev.  Code,  p.  616;  and  it  is  argued,  that 
the  word  **such"  ought  to  be  interpolated, 
so  as  to  make  it  **any  other  such  kind  of 
wilful,  deliberate,  and  premeditated  kill- 
ing;'* and  that  without  such  interpolation, 
the  previous  particular  enumeration  was 
unnecessary. 

We  do  not  see  the  propriety  of  tnat  inter- 
polation. We  do  not  think  that  the  inten- 
tion of  the  Legislature,  or  the  interest  of 
society,  requires  that  the  Judiciary  should 
interpose  a  word  which  the  Legislature 
have  not  thought  proper  to  use.  They 
have    enumerated    some  of    the  most 

724  *striking     instances    of    deliberate, 
cruel,    and    premeditated     homicide; 

but,  finding  that  a  particular  enumeration 
of  all  the  instaYices  which  may  happen  in 
the  ever-varying  circumstances  in  which 
men  are  placed,  would  be  impracticable, 
they  have  by  general  words  declared,  that 
all  kinds  of  wilful,  deliberate,  and  premed- 
itated killing  shall  be  murder  in  the  first 
degree.  The  enquiry,  then,  always  must 
be.  is  the  killing  wilful,  deliberate,  and 
determined  on  before  the  act.  If  it  is,  it 
proves  that  degree  of  malice  which  p^acea 
the  act  in  the  highest  grade  of  the  offence. 
If  a  man  wilfully  and  deliberately  points  a 
pistol,  or  a  gun,  which  he  knows  to  be 
loaded  with  powder  and  ball,  at  another's, 
head,  or  heart,  tires  it,  and  kills  him.  not 
having  received  any  provocation  from  him, 
surely  there  is  as  much  malignity  in  his 
heart,  there  is  as  little  excuse  for  him,  and 
there  is  evidence  as  wilful,  deliberate,  and 
premeditated  a  purpose  to  kilt,  as  if  he  had 
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waylaid  him,  or  had  impriaoned  him,  or 
atarved  him,  without  inteodiog  to  kill.  So, 
if  there  had  been  a  previons  provocation, 
but  sufficient  time  had  paaaed  off  to  allow 
his  blood  to  cool,  and  his  reason  to  resume 
its  influence,  then  the  deliberate  act  of 
shooting  down  his  adversary,  with  the  de- 
termined purpose  to  kill  him,  is  murder 
from  malice  aforethought.  Every  act  of 
murder,  which  the  Jury  are  satisfied  is  of 
the  character  mentioned  in  the  general 
clause,  must  be  murder  in  the  first  degree, 
although  the  preparation  for  the  fatal  act 
may  not  have  been  so  long  present  to  the 
mind,  nor  the  means  of  producing  death  so 
long  protracted,  as  in  the  enumerated  cases. 

There  are  many  instances  in  which  the 
act  would  not  be  considered  so  wilful,  de- 
liberate and  premeditated,  as  to  make  it 
murder  in  the  first  degree;  yet,  it  would 
be  murder  at  Common  Law,  and,  therefore, 
by  the  Statute,  would  be  considered  as 
murder  in  the  second  degree.  If  a  work- 
man throws  a  stone,  or  a  piece  of  timber 
from  a  house,  in  a  populous  city,  into  the 
street,  where  he  knows  people  are  passing, 
and  gives  them  no  warning,  and  kills 
725  a  man,  it  is  ^murder;  yet,  if  it  is 
from  criminal  carelessness  instead  of 
a  wilful  design  to  kill,  or  do  great  bodily 
harm,  it  is  murder  in  the  second  degree: 
80  if  a  person  shoots  at  a  fowl  with  the 
felonious  intent  of  stealing  it,  and  kills  a 
person,  he  is  guilty  of  murder,  but  it  wants 
the  ingredient  of  a  wilful  killing,  and, 
therefore,  is  only  in  the  second  degree. 
But,  these  are  acts  very  different  from 
those  which  the  instruction  supposes. 

The  latter  part  of  the  instruction  seems 
to  have  been  intended  to  apply  to  the  very 
case  then  before  the  Court.  It  may  be  sup- 
posed that  when  the  Judge  said,  that  if  the 
prisoner,  when  he  first  saw  the  deceased 
at  a  short  distance,  then  formed  the  design 
of  killing  him,  and  in  pursuance  of  that 
design,  stepped  up  to  him,  and  shot  him, 
''without  any  provocation  then  received," 
that  he  was  guilty  of  murder  in  the  first 
degree;  that  he  did  not,  in  his  instruction, 
provide  for  the  case  of  a  provocation  re- 
cently before  that  time  received;  so 
recently  as  that  there  was  no  time  for 
reflection,  nor  for  the  blood  to  cool.  If 
this  part  of  the  instruction  stood  alone,  we 
should  question  its  correctness;  but,  it 
would  not  be  treating  the  Court  fairly  to 
separate  it  from  its  context.  It  must  be 
taken  in  connection  with  the  first  part  of 
the  instruction.  The  Judge  had  almost  in 
the  same  breath  explained  the  effect  of  a 
recent  provocation,  and  the  latter  part  is 
explained  by  the  former  part  of  the  in- 
struction. We  see  no  error  in  the  opinion 
given. 

The  other  error  suggested  in  this  Rec- 
ord, to  wit,  that  the  Judgment  was  ren 
dered  after  the  Term  of  the  Court  had  been 
legally  ended,  has  been  fully  considered, 
and  just  decided  in  Mendum's  Case,  and 
the  reasoning  of  the  Court  need  not  be  now 
repeated.  The  Court  is  unanimously  of 
opinion,  that  there  was  no  error  in  the 
instruction  given;  and  a  large  majority  is 
of  opinion,  that  the  second  error  assigned 
is  not  tenable.  The  Writ  of  Error  is,  there- 
fore, refused. 


726     *The  Commonweslth  v.  Conrad  Webb. 

November,  1828. 

Public  NulMnce—lndlctiiieiit— Sufficiency  of*— Case  st 

B«r.— In  an  iDdlctment  for  a  pablic  nuisance  to 
dammlDff  up  and  staffnatioff  tbe  waiers  of  a  creek, 
wbereby  the  air  is  corrapted  and  infected,  and 
sends  forth  noisome  and  unwholesome  smells,  it 
is  not  sufficient  to  lay  it  to  the  common  nuisance 
of  "all  the  citizens  of  the  Commonwealth,  not  only 
residing  and  inhabiting  there,  but  alHO  iroinff,  re- 
turning, passing  and  re-passinff  by  the  same.'*  nor 
to  the  common  nuisance  "of  all  the  citizens  of  the 
Commonwealth:'*  but  to  maintain  a  public  prose- 
cution for  a  nuisance,  it  is  necessary  to  allege  and 
prove,  that  the  obstructions  placed  in  the  creek, 
produced  a  stagnation  of  the  watern.  and  cor- 
rupted the  air,  in  or  near  a  public  highway,  or  in 
some  other  place  in  which  the  public  have  a  spe- 
cial interest 

This  was  an  adjourned  case  from  the 
Superior  Court  of  Nottoway.  The  opinion 
of  the  Judge  gives  a  full    statement  of  the 


Spooner  and  Johnson,  argued  the  case 
for  the  Defendant,  and  the  Attorney  Gen- 
eral, for  the  Commonwealth. 

DANIEL,  J.  delivered  the  opinion  of  the 
Court. 

The  Defendant  was  presented  by  the 
Grand  Jury  for  the  Superior  Court  of 
Nottoway  County,  for  a  public  nuisance, 
in  erecting  a  mill-dam  across  Little  Creek, 
in  the  said  County,  without  lawful  au- 
thority. 

On  this  Presentment,  an  Information 
was  filed  containing  two  counts,  charging 
in  both,  that  by  means  of  the  said  dam, 
the  waters  of  the  said  creek  had  been  ren- 
dered stagnant,  and  the  air  impure;  con- 
cluding the  first,  to  the  common  nuisance 
of  all  the  citizens  of  the  Commonwealth, 
residing  in  the  neighborhood;  and  con- 
cluding the  second,  to  the  common  nuisance 
of  the  inhabitants  around  the  pond,  nam- 
ing them  particularly,  and  all  other  citizens 
of  the  neighborhood.  To  this  information, 
the  Defendant  pleaded  not  guilty,  on 
which  Issue  was  taken,  and  two  trials  were 
had  before  the  Jury,  who,  in  both  in- 
stances, disagreed. 
727  *At  a  subsequent  Term,  the  Attor- 
ney for  the  Commonwealth,  by  leave 
of  the  Court,  amended  his  Information, 
charging  in  substance  the  same  fact,  and 
concluding  the  first  count,  *^to  the  great 
damage,  and  common  nuisance  of  all  the 
good  citizens  of  this  Commonwealth,  not 
only  there  residing  and  inhabiting,  but 
also  going,  returning,  passing  and  repass- 
ing by  the  neighborhood  of  the  said  pond;" 
the  other  count  concludes,  **to  the  com- 
mon nuisance  of  all  the  citizens  of  the 
Commonwealth." 

To  this  Information,  the  Defendant  de- 
murred generally,  and  the  Attorney  for  the 
Commonwealth  joined  in  the  Demurrer. 
The  said  Superior  Court  adjourned  the  case 
to  this  Court  for  novelty  and  difficulty,  on 
the  question,  ^'What  Judgment  ought  to  be 
given  upon  the  said  Demurrer?" 

The  decision  of  this  question  calls  for  a 
more  precise  discrimination  between  public 
and  private  nuisances,  thin  was   necessary 


♦See  monographic  note  on  "Nuisances"  appended 
toDimmettv.  Eskridge.  8  Munf.  808:  monographic 
fwtf  on  "Indictments.  InformatiouH  and  Presents 
ments"  appended  to  Boyle  v.  Com..  14  Gratt  ©74. 
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for  the  decision  of  the  case  of  the  Com- 
moQ wealth  against  Faris,  5  Rand.  p.  691. 
In  making  this  discrimination,  the  Court 
has  been  ably  assisted  by  the  Attorney 
General,  and  the  Counsel  for  the  Defend- 
ant, and  the  conclusion  to  which  the  Court 
has  arrived,  is  this:  That  to  constitute  a 
public  nuisance,  the  act  done,  or  duty 
omitted,  must  affect  injuriously,  some 
thing,  or  right,  in  which  the  community 
as  a  body  politic,  have  a  common  interest, 
and  the  facts  producing  this  injury,  and 
connecting  it  with  such  special  public  right, 
or  interest,  must  be  both  alleged,  and 
proved.  To  carry  this  matter  further, 
would  obliterate  every  line  that  now  marks 
the  difference  between  public  and  private 
wrongs.  The  community  have  an  interest 
in  the  preservation  of  the  health  and  lives 
of  its  members;  they  have  a  right  to  see 
and  provide  that  each  shall  breathe  the  air 
as  pure  as  nature  gives  it.  But  this  in- 
terest, and  this  right,  in  no  manner  differs 
from  the  interest  in,  and  right  to  secure, 
the  welfare  of  all  its  members,  in  every 
private    relation.     Both    are   provided    for 

by  private  actions,  or  public  prose- 
728      cutions,  according    to  *the  nature  of 

the  case.  As  it  regards  the  case  be- 
fore us,  we  find  it  every  where  laid  down, 
that  things  done,  or  duties  omitted,  which 
affect  the  public  interest,  are  public  nui- 
sances; those,  on  the  contrary,  which  affect 
particular  individuals,  are  private  nui- 
sances, and  redressed  by  private  actions. 
We  cannot  find  in  anv  decided  case,  the 
precise  question  before  us  considered,  but 
this  results  from  the  fact,  that  no  attempt 
has  been  made  to  maintain  a  public  pros- 
ecution for  a  nuisance,  arising  from  a 
local  fixture,  the  effects  of  which  are  not 
alleged,  and  proved,  to  be  injurious  to  some 
distinct  public  right  or  interest*  as  contra- 
distinguished from  that  interest  which  the 
public  have  in  each  of  its  members  en- 
joying his  own  right.  No  precedent  can 
be  found  of  a  prosecution  of  this  character, 
which  is  not  distinctly  based  on  this  idea. 
No  adjudicated  case  condemns  the  allega- 
tions which  thus  connect  the  fact  with 
the  public  interest,  as  a  surplusage  or  un> 
necessary. 

But,  it  has  been  strongly  argued,  that 
notwithstanding  these  averments  are  con- 
stantly found  in  the  Indictments,  in  the 
reasoning  of  the  Judges  upon  the  actual 
wrong  committed,  the  principal  stress 
seems  to  be  laid  on  the  injury  done  to  the 
neighbouring  inhabitants,  and  the  incon- 
venience to  the  public  by  the  effect  produced 
on  highways,  &c.,  is  lightly  regarded; 
from  hence  this  public  injury  is  called  the 
shadow,  while  the  injury  to  the  neighbours 
is  the  real  substance  whereon  the  public 
prosecution  is  founded.  It  is  readily  con- 
ceded, that  on  the  question  of  the  quantum 
of  punishment,  this  argument  is  generally 
sustantially  correct,  but  we  should  find  no 
difficulty  in  confining  this  punishment  to 
the  public  grievance  only,  in  every  case 
where  the  parties  more  immediately  con- 
cerned, are  prosecuting  their  private  rem- 
edies, or  will  not  forego  them.  The 
practice  of  the  Courts,  on  Indictments  for 
breaches  of  the  peace,  furnishes  the  rule 
which  should  govern    in  such    cases.     The 


fact,  that  the    injury  to    surrounding  indi- 
viduals is  principally  regarded  in  estimat- 
ing     the      grade      of     the       Defendant's 
delinquency,  may  be  well  likened  to 

729  the  action  *of  a  father  for  debauching 
his    daughter    and  servant,    whereby 

he  lost  her  service,  the  latter  is  the  grist  of 
the  action,  without  which  it  cannot  be 
maintained;  but,  in  estimating  the  dam- 
ages, the  injury  to  the  feelings  and  char- 
acter of  the  father  and  his  family,  together 
with  the  decree  of  impropriety  of  the 
Defendant's  conduct,  are  almost  exclnaiyely 
regarded.  The  necessity  of  thus  restrict- 
ing public  prosecutions  for  nuisances,  is 
strongly  enforced  by  a  rule  of  Law,  which 
we  find  no  where  contradicted,  that  no 
private  action  can  be  maintained  for  a 
public  nuisance,  without  special  damage 
done  to  the  party  complaining-.  By 
special  damage,  we  understand,  an  injury 
different  in  kind  from  that  of  which  the 
public  complains.  If  a  local  fixture,  which 
renders  the  air  impure,  or  uncomfortable 
to  a  neighbourhood,  without  affecting-  any 
public  right,  as  before  described,  could  be 
made  the  subject  of  a  public  prosecution, 
it  must  be  because  all  the  citizens  of  the 
Commonwealth  are  liable  to  be  so  affected. 
The  injury  thus  sustained  by  any  particu- 
lar individual,  is  of  the  same  kind  with 
that  to  which  the  public  are  thus  liable, 
arising  from  the  same  cause,  and  affecting 
the  same  local  situation.  From  the  above 
rule  it  follows,  that  if  this  be  a  public 
offence,  no  private  action  in  such  case 
could  be  maintained ;  but,  if  we  suppose 
that  the  public  prosecution  is  founded  on 
the  injurious  effects  of  such  fixture  on  the 
highway,  or  other  public  right,  then  the 
private  individual,  who,  on  his  own  land, 
off  the  said  highway,  sustains  an  injury 
from  the  same  fixture,  on  account  of  its  in- 
jurious effects  on  his  habitation,  complains 
not  at  all  of  an  injury  common  to  himself 
and  the  rest  of  the  community,  but  of  one 
to  himself  alone,  and  for  which  he  of  course 
may  have  his  private  remedy.  For  these 
reasons,  we  conclude,  in  the  lang^nage  of 
some  of  the  Judges  who  decided  the  afore- 
said case  of  the  Commonwealth  against 
Faris,  that  to  support  the  prosecution,  on 
the  Information  before  us,  it  ought  to  be 
alleged  and  proved,  that  the  obstructions 
placed  in  Little  Creek,  in  the  County  of 
Nottoway,    produced     a     stagnation 

730  *of  the  waters    thereof,  in    or  near  a 
public  highway,  or  some  other  place, 

in  which  the  public  have  such  special  in- 
terest. The  general  conclusion,  that  the 
stagnation  of  the  said  waters  does  injure 
all  the  citizens  of  the  Commonwealth,  will 
not  cure  the  want  of  such  special  aver- 
ment, because  the  facts  stated  do  not  war- 
rant that  conclusion.  The  attempt  made, 
in  some  of  the  Books  referred  to,  to  rec- 
oncile the  cases,  which  require  this  precise 
conclusion,  with  those  which  regard  the 
Indictment  as  good  without,  is  unsatisfac- 
tory. It  supposes,  that  the  general  con- 
clusion is  called  for  only  in  cases  where  the 
public  nature  to  the  offence  is  not  alleged 
in  the  special  averments  with  sufficient 
certainty,  but  no  where  supposes  that  the 
absence  of  such  averments  may  be  so 
supplied. 
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.  The  conseqaence  ia,  that  the  amended 
-^aformation  filed  in  this  case  ia  not  au£S- 
cient,  and  that  the  Defendant's  Demurrer 
to  it  should  be  sustained,  and  Judgment 
rendered  for  him. 
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*The  Commonwealth  v.  Robert  Craig 
&  al.,  burettes  of  Laney  Gentry. 

November,  1828. 

RecofolzMice-Rale  sffalnst  Suretles-WltnMS.-in  a 

recoffDizance  of  batl,  for  the  appearance  of  a 
prisoner  to  answer  an  Indictment  If  the  principal 
be  bound  in  a  particular  sum,  and  the  sureties  be 
separately  bound  in  a  like  sum,  and  the  principal 
make  default,  upon  a  rule  against  the  sureties  to 
show  cause  why  a  Sci.  Fa.  should  not  be  awarded 
affainst  them,  the  principal  recognizor  is  not  a 
competent  witness  for  them  to  show  that  the  Sci. 
Fa.  should  not  be  awarded. 

Same— Principal  5lck-Btfcct.*-lf  at  a  subsequent 
Term,  of  a  Court  after  the  default  of  the  principal 
has  been  recorded,  the  sureties,  on  a  rule  against 
them,  can  show  to  the  satisfaction  of  the  Court, 
that  the  principal  was  rendered  unable  to  appear 
at  the  proper  Court,  by  reason  of  wounds,  and 
sickness,  the  Court,  in  the  exercise  of  a  sound  dis- 
cretion, may  spare  the  recofrnizance,  and  decline 
awarding  the  Sci.  Fa.  especially  if  the  prisoner  be 
then  in  custody  to  answer  the  IndlctmenL 

Sane-Same-Showliiff  Cause  against  Rule- Affidavits 
— AdnUslblllty  ot— In  showlnsr  cause  against  the 
rule,  affidavits  are  admissible,  without  requiring 
the  presence  of  the  witnesses  in  Court,  if  the 
Court  be  satisfied  that  they  have  been  fairly 
taken. 

This  is  an  adjourned  case  from  the  Supe- 
rior Court  of  Montgomery.  The  case  is 
fully  stated  in  the  following  opinion. 

BROCKENBROUGH,  J.  delivered  the 
opinion  of  the  Court. 

The  Defendant  had  been  indicted  for  big- 
amy in  Montgomery  Superior  Court,  and 
by  order  of  that  Court  he  had  entered  into  a 
recognizance  in  the  sum  of  S500,  with  sun- 
dry sureties  in  a  like  sum,  before  two  Jus- 
tices in  September,  1827,  conditioned  for 
his  appearance  at  the  next  Term  of  the 
said  Court,  to  be  held  in  April,  1828,  to 
answer  to  the  Indictment,  and  not  to  de- 
part thence  without  leave  of  the  Court. 
At  the  ensuing  Term  he  failed  to  appear, 
and  his  default  was  recorded.  A  rule  was 
then  entered  against  him,  and  his  sureties, 
returnable  to  the  next  Term  in  September, 
to  show  cause  why  a  Scire  Facias  should  not 
be  awarded  against  him,  and  them.  At 
the  following  Term  in  September,  1828,  he 
appeared  in  custody,  and  on  the  motion  of 
the  Attorney  for  the  Commonwealth, 
732  he  was  *taken  into  custody.  The 
sureties  then  offered  him  as  a  witness 
to  prove,  that  some  time  previous  to  the 
April  Term,  when  he  ought  to  have  ap- 
peared, he  has  been  engag^  in  a  rencontre, 
by  which  be  was  so  severely  wounded  and 
maimed  that  his  life  was  despaired  of,  and 
he  was  thereby  rendered  unable  to  attend 
at  the  April  Term  agreeably  to  his  recog- 
nizance. They  also  offered  to  prove  by 
sundry  affidavits,  and  other  evidence,  that 
he  was  rendered  unable  by  the  causes  afore- 
said, to  attend.  Whereupon,  the  Superior 
Court  adjourned  to  this  Court  the  follow- 
ing questions  for  decision: 


♦See  principal  case  cited  with  approval  in  Cald- 
well V.  Com.,  14  Gratt  706. 


Ist.  Is  the  said  Laney  Gentry  a  compe- 
tent witness  to  prove  his  inability  to 
attend,  and  ought  the  Court  to  hear  him  on 
this  motion? 

2d.  If  the  affidavits  to  prove  his  crippled 
and  wounded  state,  and  his  inability  to  at- 
tend, is  that  a  sufficient  excuse  to  discharge 
the  sureties  from  their  recognizance,  and 
ought  the  Court  to  discharge  them,  upon 
the  above  facts  being  proved,  either  by 
Gentry,  or  other  evidence? 

3d.  Are  affidavits  sufficient,  without  re- 
quiring the  presence  of  the  witnesses  in 
Court? 

On  the  first  question,  the  Court  is  of 
opinion  that  the  said  Gentry  is  not  a  com- 
petent witness  in  behalf  of  his  sureties, 
seeing  that  by  discharging  them,  he  dis- 
charges himself  from  the  payment  of  the 
sum  for  which  the  sureties  are  bound  to 
the  Commonwealth.  If  they  should  be  com- 
pelled to  pay  the  amount  of  the  recognizance 
for  which  they  are  bound,  they,  as  his 
sureties,  would  have  a  right  to  recover  from 
him  the  amount  so  paid.  Although  he  doea 
not  discharge  himself,  by  his  evidence  in 
their  favor,  from  the  $500  for  which  he  ia 
severally  bound,  yet  by  discharging  them 
from  the  payment  of  the  like  sum  for 
which  they  are  bound,  he  prevents  them 
from  recovering  against  himself  the  said 
sum,  and  therefore    is  directly   interested. 

On  the  second  question,  it  appears  clear 
that  the  Courts  of  Oyer  and  Terminer  have 
the  right,  at  any  time  before 
733  *a  recognizance  is  estreated,  either 
to  estreat,  or  spare  it.  This  is  a  dis- 
cretion vested  in  them,  for  the  obvious 
purpose  of  remitting  the  obligation  in  a 
hard  case.  Estreats  are  strictly  speaking, 
not  known  in  this  State,  but  by  analogy 
to  the  practice  in  England,  the  Courts  here, 
have  certainly  the  power  to  spare  the 
recognizance,  at  least,  at  any  time  before 
the  Scire  Facias  awarded.  If  the  Court  of 
Montgomery  was  satisfied  by  competent 
evidence,  that  the  recognizor  was  disabled 
by  his  wounds  from  attending  the  Court, 
it  is  reasonable  and  just  that  his  misfor- 
tune should  not  be  visited  upon  him,  and 
his  sureties,  particularly,  as  by  hia  appear- 
ance afterwards,  the  ends  of  public  justice 
will  be  answered:  and  in  such  case,  the 
Court  ought  not  to  award  any  Sci.  Fa. 
against  them. 

3.  As  a  motion  like  the  present  ia  ad- 
dressed to  the  sound  discretion  of  the  Court, 
and  there  is  yet  no  suit  depending  in  which 
witnesses  could  be  required  to  attend,  by 
any  compulsory  process,  it  is  proper  to 
receive  either  affidavits,  or  the  testimony 
of  witnesses  examined  in  open  Court,  or 
both,  as  may  be  convenient.  The  Court 
should  be  well  satisfied,  in  relation  to  the 
proof  by  affidavits,  that  they  have  been 
fairly  taken,  and  show  fully  and  clearly 
the  matter  relied  upon  as  cause  for  sparing 
the  recognizance. 

The  Judgment  of  this  Court  is  to  be  cer- 
tified to  the  Superior  Court  of  Montgom- 
ery, conformably  to  the  opinion  now 
expressed. 
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APPENDIX. 


^F'The  two  foUowlDff  Cases,  wlilch  were  decided 
In  Aaffust,  1827,  were  not  toteoded  for  publication, 
because  the  Court  consisted  of  only  three  members, 
and  one  of  the  Judges  disseoted  from  his  brethren 
on  one  of  the  Important  points  decided.  But  as  the 
question  discussed  and  decided  by  the  two  Judges, 
are  of  great  Importance,  and  reference  has  been 
had  to  them  in  subsequent  Cases,  it  has  been 
recently  thought  adTlsable  to  report  them. 


Thomas  Shirley  v.  Joshua  Long. 

AUflTUSt  1827. 
Insolvent  Debtor-What  Property  VesU  In  Sheriff.*- 

When  a  debtor  takes  the  insolvent  oath,  and 
delivers  in  a  schedule,  the  Sheriff  Is  vested,  by 
the  Act  of  Assembly,  with  all  the  insolvent's 
estate,  rights  and  interests,  whether  they  are 
named  in  the  schedule,  or  not,  and  whether  the 
property  be  in  the  possession  of  the  debtor,  or  in 
that  of  any  other  person. 

Same— Seme— Statute— Construction*— Case  at  Bar.— 
The  clause  of  the  Act.  "for  such  Interest  therein 
as  such  prisoner  hath,  and  may  lawfully  part 
withal."  is  borrowed  from  the  English  Statutes 
of  Bankruptcy,  and  has  been  UKed  in  all  of  our 
Insolvent  Laws,  from  1726  to  1748.  Inclusive,  as 
applying  to  partial  interests  in  real  estate,  such 
as  fees  tall,  life  estates,  estates  for  years,  remain- 
ders, reversions.  &c.,  and  not  to  personal  estate. 
It  is  still  to  be  so  understood  in  the  Act  of  1709, 
and  in  the  Revised  Laws  of  1792  and  1819.  and  is 
not  to  be  taken  as  a  restriction  on  the  vesting  in 
the  Sheriff  of  the  whole  of  the  debtor's  chattels, 
whether  he  may  part  with,  or  deliver  possession 
of  them,  or  not  Therefore,  if  an  insolvent 
debtor,  having  made  a  fraudulent  gift  of  a  slave 
to  a  child,  still  retaining  possession  thereof,  in 
his  schedule  disclaims  all  title  to  the  said  slave, 
the  Law  vests  in  the  Sheriff  the  legal  title  to  the 
slave,  the  gift  being  void,  and  he  may  recover  it 
in  a  Court  of  Law  from  the  debtor. 

Sane-Riffbtsot  Sheriff-Sale  of  Property  by.«-The 
Sheriff  has  the  right  to  sell,  and  to  pass  by  Deed, 
a  slave,  or  other  chattel,  which  the  insolvent 
debtor  has  made  a  fraudulent  gift  of  to  his  child, 
(but  of  which  he  retains  the  possession.)  and  the 
purchaser  under  such  sale  may  recover  the  slave, 
or  other  chattel,  although  the  Sheriff  had  not 
possession  of  it,  at  any  time.  By  two  Judges, 
CABR  and  Orben.    Judge  CABBiiL.  dissented. 

Same— Same -Same.*- If  ide  property  so  fraudu- 
lently given,  be  not  in  the  possession  of  the  insol- 
vent debtor,  but  of  some  other  person,  although 
the  title  vests  in  the  Sheriff,  it  seems  that  he  can- 
not sell  the  property  in  such  case,  but  must 
proceed  by  summons  against  the  person  holding 
it.  under  the  35th  and  36th  sections  of  the  Act, 

786  *Same— Same -Same -Effect.*— But.  even  if  the 
spirit  of  the  Act  were  violated  by  selling \he 
chattels  of  theinsolvenu  before  they  come  into 
the  possession  of  the  Sheriff,  vet  as  the  legal  title 
is  vested  in  him.  if  he  does  sell,  the  sale  is  not 
void,  and  the  purchaser  may  recover.  The  Sher- 
iff is  a  Trustee  for  the  creditors  and  for  a  viola- 
tion of  his  trust,  he  inay  be  responsible,  but  that 
doesnot  prevent  the  le<ral  title  from  passing  to 
the  purchaser.    By  two  Judges. 

Same  Seme  -Same  -  Deed  from  Sheriff  -  Description — 
Sufficiency  of. •--A  Deed  from  a  Sheriff,  which  con- 


*lnsolvent  Debtor- What  Property  VesU  In  Sheriff— 
Riffht  to  Sue  for  Property.— For  the  proposition  that 
upon  taking  the  oath  of  insolvency,  all  the  prop- 
erty and  rights  of  the  Insolvent  debtor  are 
immediately  vested  by  operation  of  law  in  the 
sheriff,  who  as  representing  the  creditors,  is 
entitled  to  assert  the  legal  and  equitable  rlgnts  of 
the  creditors,  and  to  set  aside  fraudulent  convey- 
ances of  the  Insolvent,  and  recover  the  property 
for  the  benefit  of  the  creditors,  the  principal  case 
is  cited  with  approval  in  Tate  v.  Liggot.  2  Leigh 
106:  Beverley  v.  Brooke,  2  Leigh  446;  Ruffners  v. 
Lewis.  7  Leigh  738:  Staton  v.  Pittman,    II  Gratt.  103. 

Where  a  person  taken  in  execution  is  discharged 
as  an  insolvent  debtor,  the  estate  in  lands  belong- 
ing to  him  at  the  time  of  such  discharge  is.  by  the 
act  in  I  R.  C.  of  1819.  ch.  18#  S  84.  p.  538,  so  com- 
pletely vested  in  the  sheriff  of  the  county  wherein 
such  lands   lie.  that  an  ejectment  for  such  lands 


veysall  "the  right  title  and  interest  vested  in 
the  Sheriff  by  Law.  in  and  to  eight  negroes,  con- 
veyed by  a  debtor  to  his  children,"  without 
naming  the  negroes  is  sufficiently  descriptive  to 
pass  them.  The  identity  of  the  negroes  is  matter 
of  proof,  and  as  soon  as  they  are  identified, 
the  Deed  operateson  them. 

Thomas  Shirley  brought  Detione  ia  the 
Superior  Court  of  Law  for  Spottsjlvaaia 
County,  against  Joshua  L^ong,  to  recover  a 
slave,  named  Sarah.  The  geu eral  issue  was 
pleaded,  and  on  the  trial,  the  Plaintiff  ten- 
dered a  Bill  of  Exceptions,  which  was  signed 
and  sealed  by  the  Court.  It  set  forth,  that 
the  Plaintiff  gave  in  evidence,  a  copy  of 
the  schedule  of  the  Defendant,  who  had 
taken  the  oath  of  an  insolvent  debtor  on 
the  23d  June,  1821.  The  schedule,  after 
giving  a  list  of  various  tracts  of  land, 
lots,  bouses,  and  sundry  articles  of  per- 
sonal property  and  slaves,  all  variously 
incumbered,  and  divers  rights  and  in- 
terests, thus  proceeds:  **The  above  is  and 
every  thing  that  can  rccor.ect  except  eight 
negroes  give  to  my  four  oldest  children,  Dur- 
rett,  William,  Elizabeth,  and  Joanna;  their 
names  in  the  writing  that  they  have  in  posi- 
tions (possession. )  I  disclaim  all  title  to  this 
property,  those  who  claim  it  for  me  must 
contest  the  right  of  my  children  under  the 
conveyances  which  are  older  than  any  of 
these  claims.**  The  Justices  who  adminis- 
tered the  oath,  certified,  at  the  foot  of  the 
schedule,  that  no  property  was  delivered  to 
the  Sheriff,  they  deeming  It  unnecessary. 
The  Plaintiff  also  gave  in  evidence,  a  Deed 
from  the  Sheriff  of  Spottsylvar^ia  to  the 
Plaintiff,  dated  8th  November,  1821.  reciting, 
that  L/ong  had  taken  the  oath,  and  been  dis- 
charged as  an  insolvent  debtor,  and  had 
given  in  his  schedule,  and  had,  on  the  23d 
June,  1821,  conveyed  to  the  said  Sheriff  all  the 
lands  compri^ed  in  the  schedule,  and  that  the 
Sheriff  had  proceeded  to  sell,  after  due  ad- 
vertisement, on  the  17th  August,  1821, 
737  *io  the  highest  bidder,  for  cash,  ''all  the 
property  contained  in  the  said  sched- 
ule, subject  to  all  claims,  charges,  and  in- 
cumbrances, existing  upon  the  said  property, 
or  any  part  thereof  ;'*  and  that  the  Plain- 
tiff became  the  purchaser  of  all  the  right, 
title  and  interest  which  the  said  Sheriff  had, 
by  virtue  of  the  premises,  in  and  to  the  fol- 
lowing property,  to  wit :  **Orie  tract  of  land," 
&c.  (specifying  two  tracts,  and  a  house  and 
lot  and  wharf,  in  Fredericksburg.)  also,  all 
right  or  interest  arising  from  the  property 
named  in  the  following  sentences  written  in 


cannot  afterwards  be  maintained  on  the  demise  of 
insolvent  debtor,  while  the  execution  remains 
unsatisfied.  Syrus  v.  Allison.  S  Rob.  200.  906.  citing 
the  principal  case  as  containing  language  conso- 
nant with  the  opinion  expressed  in  the  case  under 
discussion.  See  principal  case  distinguished  In 
Cockrell  v.  Williams.  12  Leigh  510. 

See  further,  monographic  note  on  "Bankruptcy 
and  Insolvency"  appended  to  Dlllard  v.  CX>llins,  25 
Gratt  848. 

The  principal  case  is  also  cited  in  Grove  v.  Zum- 
bro.  14  Gratt  612;  National  Valley  Bank  v.  Hancock. 
100  Va.  107.  40  S.  £.  Rep.  618. 
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the  schedule,  io  the  following' words,  to  wit: 
*'5.  A  coatract,  &c.;a]80,  the  following' slaves, 
to  wit,  Moses,  &c.;  also,  all  the  said  Joshua 
Irong's  interest  in  the  estate  of  Burrett 
Long  ;  all  his  interest  in  £li  Austin's  estate  ; 
all  his  interest  in  some  leather  ;  all  his  inter- 
est in  his  growing  crops ;  also,  a  yoke  of 
oxen  ;  all  his  interest  in  the  estate  of  William 
LtOtig ;  and  all  his  interest  in  eight  slaves 
convejed  to  his  children,  and  all  his  interest 
in  the  real  estate  and  personal  estate 
conveyed  to  R.  Patton,  Ac."  for  the  sum 
of  fifty-eight  dollars  and  fifty  cents. 
The  Deed  then  proceeds  :  •*Now  this  Inden- 
ture witnesseth,  that  for  and  in  consid- 
eration of  the  premises,  and  of  the  said  sum 
of  money  to  me  (the  said  Sheriff)  in  hand 
paid,  I  have  granted,  bargained  and  sold, 
transferred  and  assigned,  and  by  these  pres- 
ents do  grant,  bargain  and  sell,  transfer 
and  assign,  to  the  said  Thomas  Shirley,  his 
heirs,  Ac,  all  the  right,  title  and  interest 
which  is  vested  in  me  by  virtue  of  the  Deed 
aforesaid,  from  Joshua  Long  to  me,  or  by 
virtue  of  the  Act  of  Assembly  for  the  relief  of 
insolvent  debtors,  both  in  Law,  and  Equity, 
of,  in,  and  to  all  the  real  and  personal  es- 
tate, so  as  aforesaid  described,  as  purchased 
by  the  said  Thomas  Shirley." 

The  Plaintiff  also  gave  evidence  to 
prove,  that  for  several  years  before  Long 
swore  out  of  Jail,  the  negro  Sarah,  men- 
tioned in  the  Declaration,  was  in  the 
possession  of  Long,  and  he  exercised  over 
her  the  same  acts  of  ownership  as  be  did 
over  his  others  slaves :  that  she  was  in 
his  possession  at  the  time  he  took  the  insol- 
vent debtor's  oath,  and  thereafter, 
738  *till  after  the  institution  of  this  suit ; 
and  that  Joanna  Long,  his  daughter, 
in  1821,  was  eighteen  or  twenty  years  of  aire, 
and  lived  as  she  had  always  lived  in  her 
father's  family.  The  Defendant  proved  by 
a  witness,  Mrs  Proctor,  that  she.  about  the 
year  1815,  hired  Sarah  from  Joshua  hovfr, 
as  the  property  of  his  daughter  Joanna,  and 
Joshua  Long  told  her  she  might  keep  her 
until  Joanna  came  of  age,  or  married,  or 
demanded  her  :  that  she  kept  the  slave  eigh- 
teen or  nineteen  months,  and  then  returned 
her  to  Joshua  Long,  and  paid  the  hire  to 
Mrs  Long,  the  wife  of  Joshua  Long,  in  but- 
ter, fowls,  and  other  necessaries  for  the 
family.  Other  witnesses,  on  the  part  of  the 
Defendant  proved,  that  about  the  time  of  hi« 
hiring  Sarah  to  Mrs  Proctor,  and  up  to  1817, 
he  said  h^  had  given  Sarah  to  his  daughter 
Joanna.  On  the  part  of  the  Plaintiff,  the 
Overseers  of  Long,  (one  of  whom  boarded 
in  his  house  in  1819.)  were  examined,  and 
testified  that  they,  from  1817  to  1821,  never 
heard  the  slave  Sarah  represented  in  the 
family  as  the  property  of  Joanna. 

The  Counsel  for  the  Defendant,  thereupon 
moved  the  Court  to  instruct  the  Jury,  that 
the  said  slave  Sarah  was  not  included  in  the 
aforesaid  schedule,  and  that  the  Plaintiff 
acquired  no  right  or  title  to  the  said  slave, 
either  by  the  schedule,  or  the  Deed  aforesaid 
from  the  Sheriff  to  the  Plaintiff,  which  in- 
struction the  Court  gave. 

And  thereupon,  the  Plaintiff  offered  to 
prove,  that  the  said  slave  Sarah  was  sold, 
(at  the  same  sale  at  which  all  of  the  estate 
of  the  said  Long,  under  the  schedule  afore- 
said, was  sold,  and  as  part  of  the   said  insol- 


vent's estate,)  by  the  said  Sheriff  of  Spott- 
sylvania,  (he  not  t>eingin  possession  of  the 
said  slave.)  and  purchased  by  the  Plaintiff. 
But  the  Court  being  of  opinion,  that  any 
interest  of  the  said  insolvent  debtor,  not 
contained  in  his  schedule,  could  not  pass 
from  the  Sheriff  to  the  purchaser,  except  by 
Deed,  and  that  the  Deed  aforesaid  did  not 
pass  his  interest  in  the  said  slave,  refused  to 
permit  the  Plaintiff  to  prove  the  same  to  the 
Jury.     To  which    opinions,    and    in- 

739  struction  of  the  ♦Court,  the  Plaintiff 
excepted.    Verdict  and  Judgment  were 

rendered  for  the  Defendant,  to  which  Judg- 
ment the  Plaintiff  obtained  a  Supersedeas 
from  this  Court . 

Hay,  and  the  Attorney  General,  for  the 
Appellant. 

Stanard.  for  the  Appellee. 

August  22.     JUDGE  CARR. 

After  stating  the  case,  he  proceeded  : 

The  Court  instruct  the  Jury,  that  the  slave 
Sarah  was  not  included  in  the  schedule.  By 
this  I  understand  the  Judge  to  mean,  (not 
that  Sarah  was  not  one  of  the  eight  slaves 
which  the  schedule  mentions  as  having  been 
given  to  Long's  children,  this  being  a  ques- 
tion for  the  Jury  exclusively,)  but  I  presume 
he  intended  to  say,  that  the  insolvent,  in  his 
schedule,  disclaiming  all  title  to  these  eight 
slaves,  Sarah,  as  one  of  them,  could  not  be 
claimed  by  the  Sheriff,  in  virtue  of  the 
schedule. 

I  do  not  consider  the  Sheriff  as  claiming 
under  the  schedule  at  all,  but  under  the  Law. 
That  vests  in  him  all  the  estate  of  the  pris- 
oner, as  well  that  left  out  of  the  schedule, 
as  that  included  in  it.  The  schedule  was 
necessary  to  bind  the  insolvent,  for  he 
swears  it  contains  all  his  estate  of  every 
kind  :  it  was  proper,  also,  as  a  guide  to  the 
Sheriff,  because  the  prisoner  must  be  sup- 
posed to  know  best,  what  and  where  his 
property  was  :  but  the  schedule  neither  gave 
to  the  Sheriff  any  right  to  the  property  it 
contained,  nor  limited  his  rights  to  its  con- 
tents. Immediately  on  the  insolvent's  taking 
the  oath,  the  Law  divests  him  of  every- 
thing but  his  necessary  apparel,  and  uten- 
sils of  trade,  and  cast  b  upon  the  Sheriff,  all 
his  estate,  rights,  and  interests.  This  has 
been  the  Law  ever  since  1769.  8  Hen.  Stat. 
326.  Nor  was  there  at  any  time  before  Jan- 
uary 4th,  1799,  any  Statute  requiring  the 
prisoner  to  deliver  up  the  personal,  or 
convey  the    real,  estate.    An     incon- 

740  venience  *arose,  however,  from  the 
difficulty  the  Sheriff  sometimes  en- 
countered, in  finding  and  getting  into  his 
actual  possession,  the  'personal  property  ; 
and  to  remedy  this,  a  section  was  added 
to  the  Execution  Law.  in  the  Session  of 
1798-9,  saying,  that  all  the  personal  estate 
contained  in  the  schedule,  shall  be  trans- 
ferred and  delivered  by  the  debtor,  and  all  the 
real  estate  conveyed  to  the  Sheriff,  under 
the  direction  of  the  Court,  or  persons  admin- 
istering the  oath,  before  nuch  insolvent  debt- 
or shall  be  discharged.  Why  the  conveyance 
of  the  real  estate  wan  required,  it  is  difficult 
to  imagine ;  for  the  Law  had  already  com- 
pletely conveyed  it :  the  title  was  of  record, 
and  the  land  could  not  be  removed.  It  cer- 
tainly was  not  its  purpose,  or  effect,  to  nar- 
row the  operation  of  the  Law,  which  vests 
in  the  Sheriff,  **all  the  estate  which  shall  be 
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contained  in  such  schedule ;  and  any  other 
estate  which  may  be  discovered  to  belon^r  to 
the  prisoner."  These  are  the  very  words 
which  have  been  in  every  Revisal  from  1769 
to  the  present  day.  The  section  introduced 
in  the  Session  of  1798-9, 1  consider  as  merely 
directory  to  the  Court,  or  MaRristrates.  before 
whom  the  oath  is  taken.  And  though  the 
prisoner  should  be  released  without  deliver- 
ingr  up  an  atom  of  his  personal  goods,  or 
conveying  a  foot  of  his  land,  the  whole  of 
.  both  would  be  completely  vested  in  the 
Sheriff.  The  Court,  then,  in  deciding  that 
the  slave  Sarah  was  not  included  in  the  sched- 
ule, settled  a  question  of  no  moment  in  the 
cause.  But  the  Court  further  instructed  the 
Jury,  that  the  Plaintiff  acquired  no  right  or 
l^^[l^^^^^^^l}>y^^eT>eed  from  the  Sheriff 
to  the  Plaintiff,  and  refused  to  admit  evi- 
dence to  prove  that  she  was  actually  sold 
among  the  other  property,  being  of  opinion, 
that  not  being  in  the  schedule,  she  could 
only  pass  from  the  Sheriff  to  the  purchaser 
by  Deed,  and  that  the  Deed  aforesaid  did 
not  pass  her.  In  my  mind,  her  being  in  or 
out  of  the  schedule,  cannot  make  a  Deed 
more  or  less  necessary  to  pass  the  Sheriff's 
right  and  title  to  the  purchaser.  However 
this  may  be,  the  Plaintiff  claims  under  the 
Deed  alone,  and  by  that  he  must  stand  or 
fall. 

^^^      X  *f?  considering  whether  Sarah  passed 
to  the  Plaintiff  by  the  Sheriff's  Deed, 

Su  ?  o**  ^^^?  *^^®®  ^*<^**  ^^^  granted  :  1st : 
That  Sarah  is  one  of  the  eight  slaves  whom 
the  Defendant,  in  his  schedule  says  he  had 
given  to  his  children  by  conveyance,  older 
than  the  claims  of  his  creditors  ;  2d.  That 
she  had  continued  in  his  possession,  and 
was  used  as  his  own  property  up  to  the 
bringing  this  suit ;  3d.  That  Sarah  was 
actually  sold  by  the  Sheriff  to  the  Plaintiff, 
according  to  the  forms  of  the  Act  of  As- 
sembly. It  is  proper  to  take  these  facts  as 
proved  in  testing  the  correctness  of  the 
Court  s  opinion  ;  because,  being  matters  for 
the  Jury,  if  the  proof  of  them  to  the  Jury's 
satisfaction,  would  have  rendered  the  opin- 
ion improper,  it  ought  not  to  have  been 
given.  If  the  Deed  of  the  Sheriff  did  not 
pass  to  the  Plaintiff,  any  title  in  the  slave 
Sarah,  it  must  be  either,  Ist.  Because  he 
had  no  title  to  pass ;  or,  2d.  Because  the 
Deed  was  not  sufficient  in  Law  to  pass  his 
title. 

1st.  As  to  the  Sheriff's  title.  "All  the 
estate  which  shall  be  contained  in  such  sched- 
ule, and  any  other  estate  which  may  be  dis- 
covered to  belong  to  the  prisoner,  for  such 
interest  therein  as  such  prisoner  hath,  and 
may  lawfully  depart  withal,  shall  be  vested 
in  the  Sheriff  of  the  County  wherein  such 
lands,  tenements,  goods  and  chattels  shall 
he,  or  be  found."  Does  this  Act  vest  in  the 
Sheriff,  title  to  a  slave  which  the  prisoner 
states  in  his  schedule  that  he  has  given  to  a 
child  by  Deed,  but  which  Deed  has  never 
been  recorded,  and  the  possession  of  which 
slave  has  always  remained  with  the  donor? 
Now  we  know,  that  both  by  the  Act  of  1787. 
ch.  22.  concerning  gifts  of  slaves,  and  by  the 
Statute  of  Frauds,  such  a  gift  would  be 
void  :  but  it  is  said,  that  the  estate  of  the 
prisoner  vests  in  the  Sheriff  only  for  such 
interest  therein  as  such  prisoner  hath,  and 
may  lawfully  depart  withal,  and  that   these 


words  do  not  comprehend  an  interest  like 
this,  claimed  by  another  under  a  Deed  from 
the  prisoner,  and  disclaimed  by  the  prisoner 
himself.  If  this  be  so,  it  must  strike  every 
one,  that  there  is  a  glaring  defect  in 
742  this  Law.  The  insolvent  ^debtor  is  in 
that  very  situation  which  holds  out 
the  strongest  temptations  to  make  a  fraud- 
ulent disposition  of  his  property,  upon  secret 
trust,  to  friends  or  children  :  the  Law  comes 
in  to  the  aid  of  creditors,  takes  from  the 
prisoner  all  his  property,  rights  and  inter- 
ests, and  vests  them  for  the  creditors  in 
the  Sheriff,  makes  him  the  Trustee  of  the 
creditors,  the  only  medium  through  which 
they  can  vindicate  their  rights,  or  question 
the  veracity  of  the  prisoner's  oath  ;  and  yet 
this  Trustee,  has  no  power  vested  in  him  to 
claim,  for  the  creditors,  property  fraudu- 
lently given  away,  or  colorably  disposed  of  by 
the  prisoner,  provided  he  disclaims  in  his 
schedule  any  interest  in  such  property,  and 
another  claims  it ! 

The  resemblance,  which  the  Sheriff's  char- 
acter, in  cases  of  insolvency,  bears  to  that  of 
assignees,  in  bankruptcy,  naturally  turns 
our  attention  to  those  Laws,  and  we  were  re- 
fered  to  them  in  the  argument,  as  contain- 
ing language  similar  to  that  of  our  Statute. 
In  Cook's  and  Cooper's  ''Bankrupt  Laws," 
these  Acts  are  set  out  at  large.  In  34  and  35 
H.  8,  (the  oldest  Statute  of  Bankrupts,  and 
said  to  be  the  foundation  of  all  the  rest.)  we 
have,  first,  a  statement  of  the  mischiefs  to 
be  removed,  then  the  Act  declares,  that  the 
Lord  Chancellor,  (and  others  named,)  upon 
complaint  made  in  writing,  shall  have  power 
and  authority,  to  take  by  their  wisdoms  and 
discretion,  such  orders,  &c.,  as  well  with  the 
bodies  of  such  offenders,  &c.,  as  also  with 
their  lands,  tenements,  fees,  annuities,  and 
offices,  which  they  have  in  fee  simple,  fee 
tail,  term  of  life,  term  of  years,  or  in  right  of 
their  wives,  as  much  of  the  interest,  right 
and  title  of  the  same  offender  shall  extend, 
or  be,  and  may  then  lawfully  be  departed 
with,  by  the  said  offender :  and  also  with 
their  money,  goods,  chattels,  wares,  mer- 
chandizes, and  debts,  wheresoever  they  m^y 
be  found  or  known-  And  to  cause  their  said 
lands,  &c.,  goods,  &c.,  to  be  searched,  viewed, 
rented  and  appraised,  and  to  make  sale 
of  the  said  lands,  tenements,  fees,  annuities, 

and  offices,  as  much  as  the  same  of- 
743      fender  may  then  lawfully  *give,  grant, 

or  depart  with  ;  or  otherwise,  to  order 
the  same,  for  true  satisfaction,  and  payment 
of  the  said  creditors.  The  Statute  13th 
Eliz  ch.  7th,  after  enumerating  those 
which  shall  be  considered  acts  of  bankruptcy, 
empowers  the  Chancellor,  or  Keeper,  to  ap- 
point Commissioners,  upon  any  complaint 
made,  &c.,  who  shall  have  power,  &c.,  to 
take,  order.  &c.,  with  the  bodies  of  such 
bankrupts,  &c.,  as  also  with  all  his  or  her 
lands,  tenements,  hereditaments,  as  well 
copy,  or  customary  hold,  as  free-hold,  which 
he  or  she  shall  have  in  his  or  her  own  right, 
before  he  or  she  became  bankrupt,  and  also 
with  all  such  lands,  tenements,  and  heredit- 
aments, as  such  person  shall  have  purchased 
or  obtained  for  money,  or  other  recompence, 
jointly  with  his  wife,  children  or  child,  to 
the  only  use  of  such  offender,  or  offenders,  or 
of,  or  for  such  use.  interest,  right  or  title, 
as  such  offender  then  shall  have  in  the  same. 
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which  he  may  lawfully  depart  withal,  &c. 
And  also  with  his  mooey,  firooda,  chattela, 
wares,  merchandises  and  debts,  wheresoever 
they  may  be  found,  or  known,  &c.  In  these 
Statutes,  we  find  the  very  words  which  have 
been  introduced  into  our  Insolvent  Laws,  for 
such  interest  therein  as  such  prisoner  hath, 
and  may  lawfully  depart  withal :  and  we  find 
them  applied  solely  to  real  estate,  intended 
to  describe  those  lesser  estates,  and  par- 
tial interests,  which  a  man  may  hold  in  lands 
and  tenements,  either  by  himself,  or  jointly 
with  others  :  to  goods  and  chattels  they  are 
not  applied  in  the  slightest  degree  ;  nor  in- 
deed could  they,  for  in  that  day  there  was  no 
such  partial  interest  in  personal  estate 
known  to  the  Law  :  passing  the  title  for  an 
hour,  passed  it  for  ever. 

If  we  look  into  our  early  Insolvent  Laws, 
we  find  it  equally  clear,  that  these  words  were 
intended  to  applv  to  real  estate  exclusively. 
Thus,  in  the  Act  of  1726,  (Hen.  Stat.  vol.  4, 
166,)  sec.  31,  it  is  enacted,  "That  all  the  lands, 
tenements  and  hereditaments,  which  shall 
be  contained  in  such  schedule,  for  such  use, 

interest,  right  or  title,  as  such  prisoner 
744      then  shall  have  in  the  same,  *  which  he 

or  she  may  lawfully  depart  withal ; 
and  also,,  all  goods  and  chattels  what- 
soever, in  such  schedule  also  contained,  shall 
be  vested  in  the  Sheriff  of  the  County,*'  Ac 
The  words  here,  can  only  be  applied  to  real 
estate.  The  same  words  are  repeated  in  the 
Law  of  1748,  and  again  in  a  Bankrupt  Law, 
passed  in  November,  1762,  but  repealed  in 
May,  1763,  before  it  had  gone  into  operation. 
In  the  subsequent  Revisals,  instead  of  keep- 
ing the  subject  of  real  and  personal  estate 
separate,  they  are  blended  into  one  sen- 
tence: (**allthe  estate,  &c.")  and  the  words 
"for  such  interest  therein,  as  such  prisoner 
hath  and  may  lawfully  depart  withal,"  are 
so  used,  as  to  render  it  doubtful  at  first  view, 
whether  they  do  not  apply  as  well  to  per- 
sonal, as  to  real  estate  :  but  when  we  consider, 
that  the  words  are  taken  literally  from  the 
Bankrupt  Laws ;  that  in  our  Laws,  they  were 
used  in  exactly  the  same  sense  ;  that  as  ap- 
plied to  real  estate,  they  have  a  clear  mean- 
ing, and  an  effect  in  accordance  with  jnstice, 
and  the  other  enactments  of  the  Law ;  but, 
that  if  we  understand  them  as  applicable  to 
personalty  and  say  that  wherever  the  debtor 
has  made  a  fraudulent  disposition  of  goods, 
which  would  bind  him,  it  shall  bind  the 
Sheriff,  and  consequently  the  creditors,  we 
make  the  Law  defeat  its  own  purposes,  and 
commit  rank  injustice.  When  we  look  at 
these  consequences,  I  think  we  are  bound  to 
conclude,  that  no  change  in  the  application 
of  the  words  was  intended  ;  but,  that  this 
blending  of  the  two  subjects,  has  proceeded 
from  inattention,  added  to  that  desire  to  con- 
dense, so  visible  in  our  Revisal  \  and  which, 
in  other  instances,  is  carried  so  far,  as  to 
sacrifice,  in  some  degree,  clearness  to  brev- 
ity. This  renders  it  often  necessary  to  the 
understanding  of  a  Law,  that  we  should  look 
back  to  its  origin,  and  trace  its  progress ;  and 
for  this  purpose,  the  Statutes  at  Large  by 
Hen  in  g,  are  invaluable.  I  consider  these 
words,  then,  as  applying  only  to  real  estate, 
and  meaning  to  say,  that  the  same  quantity 
of  estate,  which  the  insolvent  possessed  in 
his  own  right,  shall  vest  in  the  Sheriff  for 
the     creditors.      As    to    the    personalty,    I 
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*vX>n8ider  the  Statute  as  vesting  in  the 
Sheriff,  for  the  benefit  of  the  creditors, 
all  the  rights,  interests  and  property  of  the 
insolvent.  .  In  this  respect,  the  Sheriff, 
I  think,  occupies  a  station,  and  per- 
forms functions  a  good  deal  like  those  of  as* 
signees  of  bankrupts,  and  the  English  Cases 
might  be  referred  to.  I  believe,  however, 
there  are  not  many  that  turn  on  the  power  of 
assignees  to  set  aside  fraudulent  conveyances 
made  by  bankrupts  ;  for,  one  of  their  early 
Statutes  declared  a  fraudulent  conveyance 
to  be  itself  an  act  of  bankruptcy,  which  of 
course  would  overreach  and  avoid  the  con- 
veyance. In  Anderson  v.  Maltby,  2  Ves.  jr. 
244,  the  Lord  Chancellor  says,  "The  as- 
signees have  all  the  equity  the  creditors 
have,  and  may  impeach  transactions  which 
the  bankrupt  himself  would  be  stopped  from 
impeaching."  This  applies  equally  to  the 
Sheriff :  indeed,  the  doctrine  seems  to  me 
to  stand  on  the  plainest  principles  of  rea- 
son, law,  and  justice.  The  Sheriff  is  inter- 
posed by  the  Law,  to  receive,  secure  and 
distribute,  among  the  proper  creditors,  all 
the  estate  of  the  insolvent.  He  represents 
both  the  insolvent  and  the  creditors.  Would 
it  not  be  strange,  then,  to  say,  that  if  the  in- 
solvent were  to  convey  away  half  his  prop- 
erty, and  this  most  manifestly  fraudulent, 
this  curator  and  trustee,  could  do  nothing, 
bring  no  suit,  take  no  step  to  recover  this, 
and  bring  it  into  a  division  among  the  cred- 
itors? He  is  a  poor  representative,  if  this  t>e 
so,  and  the  Law  has  done  little  in  raising 
him  up  to  protect  the  interests  of  the  credit- 
ors. They  could  have  taken  much  better 
care  of  themselves.  I  consider  it  clear  Law, 
then,  that  under  the  Act  of  Assembly,  the 
Sheriff  is  vested  with  all  the  property  and 
rights  of  the  insolvent ;  and  that  as  repre* 
senting  the  creditors,  and  possessinp*  their 
legal  and  equitable  rights,  he  may  set  aside 
fraudulent  conveyances  of  the  insolvent, 
and  recover  the  property. 

But  it  may  be  said,  that  even  supposing 
the  Sheriff  has  this  right,  he  has  not  pursued 
it  properly  in  this  case:  instead  of  suing  to 
set  aside  the  fraudulent  gift,  he  has  at 
746  *once  sold  the  slave.  The  same  sec- 
tion which  vests  in  the  Sheriff  all  the 
estate  of  the  insolvent,  proceeds  to  say,  "and 
such  Sheriff  is  hereby  authorised,  empowered 
and  required,  within  sixty  days  after  the 
taking  the  said  oath,  ten  days  previous 
notice  of  the  time  and  place  of  sale  being 
given,  to  sell  and  convey  the  same  to  any 
person  or  persons  whatsoever,  for  the  best 
price  that  can  be  got  for  the  same."  It  is 
said,  however,  that  this  sale  is  meant  to  em- 
brace property  only  which  is  surrendered  to 
the  Sheriff,  and  to  which  there  is  no  dispute: 
and  that  this  is  proved  by  the  next  section, 
which  enacts,  that  when  the  debtor  is  dis- 
charged, and  the  schedule  contains  articles 
of  money  or  tobacco,  due  to  such  prisoner,  or 
goods,  chattels  or  estates,  belonging  to  him, 
in  the  possession  of  another,  in  that  case  the 
Clerk  may,  at  the  instance  of  the  creditor 
issue  a  summons  against  each  of  the  persons 
named  as  debtors,  or  who  have  possession  of 
any  goods,  chattels  or  estates  of  the  property 
of  the  prisoner,  &c.,  going  on  to  direct  the 
manner  of  proceeding  in  such  cases.  There 
is  another  section,  which  gives  the  prisoner, 
in  a  certain  case,     the    right  to     proceed 
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ag'ainat  the  fjfarnishee,  and  another  gfivea  the 
right  to  any  creditor,  but  I  understand  that 
all  these  proceedings  must  be  in  the  name 
of  the  Sheriff,  in  whom  all  the.  rights  and 
estate  of  the  debtor  are  vested.  As  to  the 
proceedings  contemplated  by  these  sections, 
against  garnishees,  it  is  clear  to  me,  that  the 
case  before  us  does  not  come  within  them. 
They  speak  of  property,  which,  by  the  sched- 
ule, the  debtor  claims,  and  states  to 
be  in  the  possession  of  another :  here,  the 
schedule  disclaims  all  title  to  the  slave, 
and  she  is  not  in  the  possession  of 
another,  but  of  the  debtor  himself.  The 
Statute  never  meant  that  the  Sheriff  should 
issue  a  summons  against  the  debtor  himself, 
as  garnishee,  for  property  in  his  own  pos- 
session .  Of  all  such  property,  I  have  no 
doubt,  the  Sheriff  might  take  possession, 
without  any  process.  But  has  the  Sheriff  in 
auch  case,  a  right  to  sell  such  property,  at 
the  general  sale  of  the  insolvent's  ef- 

747  fects?    The  schedule  says,  the  *debtor 
has  given  her  to  his  child  ;  but  she  has 

remained  in  his  possession :  the  Sheriff  finds 
her  there :  the  Law  says  such  a  gift  passes 
no  interest :  if  so,  the  property  was  in  the 
insolvent,  and  the  Law  has  cast  it  upon  the 
Sheriff.  What  shall  he  do  with  her?  Give 
her  up  to  the  child,  and  then  sue  for  her,  or 
hold  her  till  the  child  may  choose  to  sue 
him?  I  incline  to  think  that  the  Sheriff 
would  violate  no  duty ,  in  selling  such  slave 
with  the  rest  of  the  debtor 's  property .  But, 
suppose  that  in  selling  her,  while  the  claim 
hung  over  her,  and  she  was  not  in  his  actual 
possession,  the  Sheriff  violated  the  spirit 
and  meaning  of  the  Law,  still  I  think  that 
his  sale  and  conveyance  of  her  would  trans- 
fer his  title  to  the  purchaser,  if  the  Deed  were 
sufficient  in  Law.  I  think  so,  because  I  con- 
sider the  Sheriff  completely  clothed  with  the 
legal  title ;  as  much  so  as  any  Trustee  what- 
ever :  and  having  the  legal  title,  his  Deed 
would  convey  it,  though  in  doing  so  he  vio- 
lated his  trust. 

But,  the  question  still  remains— Is  the 
Deed  of  the  Sheriff  sufficient  in  Law  to  con- 
vey the  title  of  this  slave  to  the  Plaintiff  ? 
That  such  was  the  intention  of  the  Deed,  is 
expressed  too  clearly  for  doubt.  If  the  in- 
tention be  not  effected,  it  must  be  because 
the  description  of  the  property  is  too  un- 
certain. The  Deed  conveys  '*all  the  right, 
title  and  interest  vested  in  the  Sheriff,  by 
the  Act  of  Assembly  for  relief  of  insolvent 
debtors,  both  in  Law  and  Equity,  of,  in,  or 
to,  eight  negroes  conveyed  by  Long  to  his 
children.  The  negroes  here,  are  not  named, 
to  be  sure  ;  but,  a  name  is  only  one  kind  of 
description,  and  any  other  which  enables  the 
parties  to  identify  the  property,  will  do. 
Long,  in  his  schedule,  says,  there  were 
eight  negroes  which  he  had  given  to  his 
children,  their  names  in  the  writing ;  the 
Deed  of  the  Sheriff  follows  this  description. 
Now,  proof  that  this  slave  Sarah,  is  one  of 
those  given  to  the  children,  identifies  her  at 
once.  The  writing  by  which  Long  states 
that  he  conveyed  the  slaves,  and  in  which 
they  are  named,  is  not  produced,  though  it 
behoved  the  Defendant  to  have  produced  it, 
and  he  bad   notice  to  do  so;  but,  he 

748  himself  supplied  *evidence,  by  two  or 
three,  that  they  had  often  heard  him 

declare,  that  he  had  given    Sarah  to    his 


daughter  Joanna;  thus  showing  that  she 
was  one  of  the  eight.  This,  however,  was  a 
question  for  the  Jury.  Upon  the  reason  of 
the  thing,  I  have  no  doubt  that  the  descrip- 
tion is  certain  enough  to  pass  the  property : 
the  Law  of  the  case  is  as  clear  as  the  reason. 
If  a  man  bargain  and  sell  all  his  land  in  D. , 
the  land  will  pass  with  all  houses,  woods, 
&c.  4  Co.  87,  b. ;  Cro.  Eliz.  476;  2  Roiri 
Abr.  49,  57  ;  Owen,  75  ;  Noy,  49 ;  Cro.  Eliz. 
905;  Perkins,  114.  A  mortgage  of  "all  the 
lands,  tenements  and  hereditaments  to  me 
belonging  in  the^province  of  New- York," 
held  to  be  good.  Jackson  v.  De  Lancey,  11 
Johns.  Rep.  365.  Same  Case,  in  Error,  13 
Johns.  537.  This  Court  has  also  decided 
the  same  principle  in  a  case  not  long  since. 
I  think,  therefore,  that  the  instruction  of  the 
Court  was  wrong  ;  that  the  Judgment  must 
be  reversed,  and  the  cause  sent  back  for  a 
new  trial,  on  which  no  such  instructions  are 
to  be  given . 
JUDGE  GREEN. 
After  a  full  statement,  proceeded  : 
The  Plaintiff  rested  his  title  upon  these 
grounds  :  That  Sarah  was  one  of  the  slaves 
mentioned  in  the  schedule  and  deed,  under 
th^  description  of  eight  slaves  conveyed  by 
Long  to  his  four  eldest  children  :.  that  Long 
was  in  possession  of  the  slave  when  he  gave 
in  his  schedule,  and  continued  in  possession  - 
until  after  the  suit  brought :  that  the  con- 
veyance of  the  save  by  Long  to  his  daugh- 
ter, Joanna,  was  fraudulent  and  void  as  to 
creditors,  under  the  Statute  of  Frauds :  that 
the  legal  title  to  the  slave,  whether  she 
were  contained  in  the  schedule,  or  not«  was 
vested  by  Law  in  the  Sheriff:  that  the  Sheriff 
sold  and  conveyed  that  legal  title  to  him:  and 
that  the  title  passed  effectually  by  the  Deed 
to  the  Plaintiff.  The  Deed  in  terms  conveys 
all  the  right,  title  and  interest,  vested  in  the 
Sheriff  by  the  Act  of  Assembly,  for 
749  the  relief  of  insolvent  *debtor8,  in  and 
to  the  eight  slaves  conveyed  to  his 
children  bv  Long,  and  mentioned  as  so  con- 
veyed in  his  schedule.  The  Deed  from  Long 
to  the  Sheriff,  professed  only  to  convey  the 
lands,  and  not  any  of  the  personal  property 
mentioned  in  the  schedule  ;  and  under  that 
Deed,  the  Sheriff  did  not  profess  to  claim 
title  to  any  of  the  personal  property  men- 
tioned in  the  schedule.  The  intent  of  the 
Sheriff's  Deed  to  pass  these  negroes,  if  he 
had  any  right  in  him,  is  clear ;  and  that  the 
title  to  them  would  pass  by  the  Deed,  is 
equally  clear,  if  the  Sheriff  had  any  title 
which  he  could  transfer  in  this  way  to 
another,  unless  the  Deed  were  void,  as  to 
these  negroes,  for  uncertainty  in  the  descrip- 
tion of  them.  A  conveyance  of  all  my 
slaves,  in  such  a  County,  or  on  such  a  plan- 
tation, or  which  are  claimed  under  a  Deed 
by  such  an  one,  or  in  the  possession  of  such 
an  one,  or  all  my  furniture,  or  plantation 
utensils,  would  be  good.  In  all  these  cases, 
parol  proofs  must  be  resorted  to,  for  the  pur- 
pose of  showing  the  identity  of  the  property 
intended  to  be  conveyed,  and  that  being  as- 
certained, the  Deed  would  operate  upon  it. 
In  a  late  case,  it  was  decided  here,  that  a 
Deed  conveying  property  specified  by  partic- 
ular names  and  description,  and  also,  all  the 
grantor 's  estate,  passed  his  equitable  right 
to  a  slave  then  in  the  adverse  possession  of 
another,  and  not  named  in  the  Deed.    The 
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Deed  under  consideration,  is  not  ao  vai^ue  and 
uncertain  in  the  description  of  the  property 
intended  to  be  conveyed,  as  that  was,  nor 
more  so  than  in  the  cases  above  supposed. 
Proof  that  the  slave  in  question  was  one  of 
those  conveyed  by  Long*  to  his  four  elder 
children,  and  mentioned  in  his  schedule,  at 
once  identified  the  property  intended  to  be 
conveyed.  Whether  the  proof  offered  on  this 
point,  was  or  was  not  sufficient  to  identify 
the  property,  was  exclusively  for  the  consid- 
eration of  the  Jury  ;  and  the  opinion  of  the 
Court  must  be  taken  to  be,  that  even  if  the 
property  claimed  was  identified  to  be  that 
intended  to  be  conveyed,  the  Deed  did  not 
convey  any  title  to  it. 

750  ♦If  the  Sheriff  had  title  to  the  prop- 
erty in  question,  and  it  was  embraced 

in  the  Deed,  the  title  passed  to  the  Plaintiff, 
unless  the  Sheriff  was  disabled  by  the  Statute 
from  transferring^  any  title,  vested  in  him,  to 
property  under  th^  circumstances  in  which 
this  was  placed,  that  is  to  say,  to  property 
not  in  the  possession  of  the  Sheriff,  but  in 
that  of  the  insolvent  debtor,  and  claimed  by 
another  as  t>elong]ng'  to  him. 

The  Statute  direct*:,  '*that  before  takings 
the  oath  prescribed,  the  prisoner  shall  sub- 
scribe, and  deliver  a  schedule  of  his  whole 
estate,  and  shall,  before  he  shall  he  dis- 
charg-ed,  transfer  and  deliver,  all  the  personal 
estate  contained  in  the  schedule,  to  the  Sheriff 
of  trie  County  where  it  may  lie  or  be  found. 
And  all  the  estate  which  shall  be  contained 
in  such  schedule,  and  any  other  estate  which 
may  be  discovered  to  belong  to  the  prisoner, 
for  such  interest  therein  as  such  prisoner 
hath,  and  may  lawfully  depart  withal,  shall 
be  vested  in  the  Sheriff  of  the  County  wherein 
auch  lands,  tenements,  goods  or  chattels, 
shall  lie,  or  be  found :  and  such  Sheriff  is 
hereby  authorised,  empowered,  and  required, 
within  sixty  days  after  taking  the  oath,  ten 
days  notice  being  given,  to  sell  and  convey 
the  same  to  any  person  or  persons  whatso- 
ever, for  the  best  price  that  can  be  got  for 
the  same." 

The  Act  further  provides,  that  if  the 
schedule  contains  any  articles  of  money,  or 
tobacco,  due  to  the  prisoner,  or  goods, 
chattels,  or  estates,  belonging  to  him,  in  the 
possession  of  any  other,  the  creditor  may 
proceed  upon  summons  against  the  garnishee, 
in  the  name  of  the  Sheriff,  for  the  recovery 
thereof,  and  the  garnishee  shall  be  called 
u  pon  for  a  discovery  onoath,andif  Judgmen  t 
is  obtained  against  the  garnishee,  the  Sheriff 
may  levy  the  execution,  and  dispose  of  the 
money,  or  tobacco,  or  goods,  chattels,  and 
estate,  so  recovered,  in  the  same  manner  as 
the  estate  contained  in  the  schedule  is  there- 
by directed  to  be  disposed  of. 

Another  clause  of  the    Statute  provides, 

that  if  the  garnishee,  on  oath,  denies  the 

claim   made  upon   him,  in  whole,  *or 

751  in  part,  the  Sheriff  or  prisoner  may 
claim  the  residue  against  the  gar- 
nishee, by  legal  process :  And  another 
clause  authorises  any  of  the  creditors  to  pro- 
ceed against  the  garnishee. 

This  Statute  is  very  inaccurately  penned, 
but  upon  the  whole  Statute,  the  fair  con- 
struction is,  that  the  prisoner,  or  creditor, 
proceeding  against  the  garnishee  under  the 
two  last  clauses  above  cited,  must  proceed  in 
the  name  of  the  Sheriff,  in  whom  the  former 


provisions  of  the  Statute,  bad  vested  all  the 
interest  of  the  prisoner  (which  was  within 
the  operation  of  the  Statute,)  in  all  property, 
whether  it  was  embraced  it)  the  schedule  or 
not,  or  whether  it  was  in  the  possession  of 
the  prisoner,  or  in  that  of  some  other  person 
claiming  under  him,  or  adversely  to  him. 
The  Statute  could  not  have  intended  to  give 
to  the  Sheriff,  the  prisoner,  and  creditor,  a 
concurrent  right  to  sue  for  the  same  thing, 
at  the  same  time.  Besides,  the  fund  when 
recovered,  was  to  be  disposed  of  by  the 
Sheriff,  as  directed  by  the  Act,  in  paying  the 
creditors  at  whose  instance  the  debtor  was 
in  custody. 

The  Act  requires  the  prisoner  to  deliver  a 
schedule  of  his  whole  estate,  and  to  swear 
that  it  does  contain  his  whole  estate.  The 
prescribed  oath  is  in  very  detailed  terms,  to 
show  that  it  contains  all  valuable  interests, 
legal  and  equitable,  of  all  possible  descrip- 
tions. The  clause,  directing  that  l>efore  he 
is  discharged,  the  prisoner  shall  transfer 
and  deliver  the  personal  estate  contained  in 
the  schedule,  and  convey  the  real  estate 
therein,  has  not  the  effect  of  dispensing  with 
the  obligation  on  the  prisoner,  to  put  into 
his  schedule,  property  (belonging  to  him,  or 
in  which  he  has  an  interest,)  in  the  posses- 
sion of  others,  whether  adversely,  or  not,  or 
property  which  he  cannot,  for  any  cause, 
deliver.  If  it  did,  then,  as  to  all  which  he 
could  not  deliver,  and  therefore,  did  not  put 
into  the  schedule,  he  would  be  required  to 
swear  falsely;  and  the  Act  supposes,  that 
property  in  the  schedule  may  not  be  de- 
livered, or  be  capable  of  delivery,  and 
752  prescribes  the  means  ♦of  getting  pos- 
session of  such  property,  after  the 
discharge  of  the  prisoner.  The  true  con- 
struction of  this  provision  is,  that  it  is 
directory  to  the  Court,  or  Magistrates,  who 
act  in  discharging  the  prisoner,  that  they 
shall  be  required  to  transfer  and.  delivery 
of  an,  which  it  appears  to  them,  ought 
to  be,  and  can  t>e  transferred  and  delivered 
before  the  discharge.  The  failure  of  the 
party  to  put  into  his  schedule  property  in 
which  he  has  an  interest,  whether  in  his 
possession,  or  in  that  of  another,  and 
the  failure  of  the  Court,  or  Justices,  to 
require  the  previous  delivery  of  all  that 
can  be  delivered,  cannot  impair  the  ef- 
fect of  the  Law,  which  vests  in  the  Sheriff 
all  such  interest,  whether  the  property  be 
contained  in  the  schedule,  or  not,  or  be  in 
the  possession  of  the  prisoner,  or  some  other 
holding  adversely  to  him. 

If,  therefore,  Lronghad  any  interest  in  this 
property,  which  was  at  all  subject  to  the 
operation  of  the  Statute,  it  vested  in  the 
Sheriff,  and  the  question  is,  whether  his 
Deed  passed  that  right  to  the  purchaser  un- 
der the  circumstances  which  appeared.  Al- 
though the  Statute  in  terms  directs  the 
Sheriff,  within  sixty  days,  to  sell,  at  public 
sale,  all  the  interest  vested  in  him  by  Law, 
whether  the  property  is  in  the  schedule,  or 
not,  or  whether  it  be  in  his,  or  the  prisoner's 
possession,  or  in  that  of  some  other,  (and 
upon  the  idea  that  this  was  the  effect  of  the 
Law,  the  Sheriff  appears  to  have  acted  in 
this  case,)  yet  I  think,  upon  the  whole  Law 
taken  together,  the  fair  meaning  of  it  is, 
that  the  Sheriff  shall  sell  all  that  is  delivered, 
or  otherwise  comes  to  his  possession,  and 
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not  that  which,  allhough  contained  in  the 
schedule,  is  in  the  possession  of  others  than 
the  insolvent .  The  directions  of  the  Statute, 
as  to  the  mode  of  recovering  and  disposing, 
after  recovery,  of  property  so  situated,  leads 
to  this  construction.  Whether  the  slave  in 
question  was,  or  was  not  embraced  in  the 
schedule,  she  did  not  come  within  the  terms 
of  that  clause,  which  directs  the  mode  of 
proceeding  against  a  garnishee,  having  pos- 
session of  property  claimed  by  the  in- 

753  solvent  in  *his  schedule.    The   slave 
was  in  the  possession  of  the  prisoner, 

and  not  of  his  daughter,  and  there  was  no 
person  against  whom  the  Sheriff  could  sue 
out  a  summons,  or  bring  an  action,  but 
Long  himself.  The  Law  could  hardly  have 
intecded  to  put  the  Sheriff,  in  any  case,  to 
the  necessity  of  suing  the  insolvent  for  the 
property  in  his  possession,  whether  put  into 
the  schedule,  or  not.  He  might  have  law- 
fully taken  possession  of  this  property,  if 
any  title  to  it  vested  by  Law  in  him.  If  he 
had  taken  possession  of  her,  it  would  per- 
haps have  been  inconsistent  with  the  spirit 
of  the  Law,  to  hav^  sold  her  whilst  Long's 
interest,  which  was  to  be  sold,  was  uncer- 
tain and  disputed.  I  do  not  mean  to  give 
any  opinion,  whether  if  the  Sheriff  had  any 
interest  in  this  property,  so  situated,  he 
would  have  been  acting  properly,  or  improp- 
erly, in  selling  that  Interest  as  he  did, 
whether  he  had  reduced  the  property  to  his 
possession,  or  not.  But,  admitting,  that  in 
making  such  sale,  he  acted  against  the  terms 
or  spirit  of  the  Statute,  then  the  question  oc- 
curs, whether  his  sale  and  conveyance  would 
be  utterly  void,  and  not  pass  his  title.  I  do 
not  think  it  would  be  void.  In  the  case  of  a 
public  officer  empowered  to  sell  the  property 
of  another,  he  has  no  general  property  in 
the  subject.  The  general  property  remains 
in  the  owner  until  it  is  divested  by  a  sale 
and  conveyance  of  the  property  in  the  regu- 
lar mode  prescribed  by  Law  ;  and  if  the  offi- 
cer is  in  possession  of  the  property  t>ef  ore  the 
sale,  he  has  only  a  special  property,  for  spe- 
cial purposes,  as  any  other  bailee :  he  has 
only  an  authority,  to  the  valid  exercise  of 
which,  a  strict  pursuance  of  the  terms  of  his 
authority  must  t>e  shown.  If  he  has  not  con- 
formed to  those  terms,  he  has  acted  without 
authority,  and  his  act  is  not  binding  or 
valid.  Thus,  in  a  sale  for  taxes,  by  a  public 
officer,  no  title  passes,  unless  it  is  shown 
that  he  pursued  the  direction  of  the  Law, 
for  he  had  no  title  to  pass,  and  was  only 
authorised  to  pass  the  title  of  another,  in  a 
prescribed  way.  But,  in  the  case  at  Bar,  the 
legal  title  vested  in  the  Sheriff,  according  to 
the  express  terms  of  the  Statute,  (if, 

754  indeed,  he  had  any  interest  •or  power 
whatever  in  or  over  the  property,)  and 

his  conveyance  transfers  the  title,  as  the 
conveyance  of  any  other  Trustee  passes  the 
legal  title,  no  matter  how  directly  he  may 
have  acted  against  the  purposes  or  direc- 
tions of  the  Trust.  This  is  fully  settled  by 
the  decisions  of  this  Court,  not  on  the 
ground  that  the  Trustee  is  presumed  to  have 
acted  according  to  the  terms  of  his  trust,  but 
(even  if  he  had  acted  directly  against  them, 
and  if  that  appeared  on  the  face  of  the 
Deed,)  because  the  Deed  of  him  who  has  the 
legal  title,  necessarily  carries  that  legal  title 
to  the  grantee.    The  terms  of  the  Act,  in  re- 


lation to  the  disposition  of  the  insolvent's 
property,  are  directory  to  the  Sheriff.  If  he 
violates  his  duty,  disregarding  those  direc- 
tions, the  sale  is  not,  therefore,  void,  in 
point  of  Law,  as  to  the  purchaser.  But,  he 
is  responsible,  as  any  other  Trustee,  to  the 
parties  interested  in  damages,  or,  if  the  cir- 
cumstances justified  it,  a  Court  of  £U:{nity 
would  hold  the  purchases  to  be  a  Trustee, 
standing  in  the  shoes  of  the  Sheriff. 

I  think,  therefore,  that  if  the  slave  in 
question  was  identified  as  one  intended  to  be 
conveyed,  (a  question  for  the  Jury,)  that  the 
title  of  the  Sheriff,  if  he  had  any,  passed  to 
the  purchaser.  Whether  the  Sheriff  had 
any  title,  depends  upon  the  question,  whether 
personal  property  given  to  another,  by 
Deed,  not  recorded,  and  the  possession  re- 
maining with  the  donor,  passes  to  the  Sher- 
iff, upon  the  donor's  taking  the  oath  of  an 
insolvent  debtor.  This  I  consider  as  the 
serious  question  in  the  cause.  This  depends 
upon  the  construction  of  the  terms  of  the 
Statute,  which  provides  that  *'all  the  estate 
which  shall  be  contained  in  such  schedule, 
and  any  other  estate  which  shall  be  discov- 
ered to  belong  to  the  prisoner,  for  such  in- 
terest therein  as  such  prisoner  hath,  and 
may  lawfully  depart  withal,  shall  be  vested 
in  the  Sheriff,'*  &c.  The  doubt  arises  upon 
these  expressions,  for  such  interest  therein 
as  such  prisoner  hath,  and  may  lawfully  de- 
part withal.  A  fraudulent  conveyance  is 
good  between  the  parties,  and  is  not  avoided 
as  to  purchasers,  by  the  Statute  of  the 
755  13th  *of  Elizabeth,  which  avoids  such 
only,  as  to  creditors  :  nor,  if  of  per- 
sonal property,  by  the  27th  of  Eliz.  which 
avoids  only  such  conveyances  of  real  prop- 
erty, in  respect  to  purchasers  alone  ;  a  dis- 
tinction carefully  preserved  in  our  Statute 
of  Frauds ;  the  consequence  of  which  is, 
that  "if  a  man  that  is  a  debtor  make  a  deed 
of  gift  of  all  his  goods,  to  protect  the  taking 
of  them  in  execution  for  his  debts,  this  deed 
of  gift  is  void  against  those  to  whom  he  was 
indebted,  but  against  himself,  his  own  ex- 
ecutors or  administrators,  or  any  man  to 
whom  he  shall  after  sell  or  convey  them,  it  is 
good.  Bacon's  Use  of  the  Law,  62.  But, 
such  a  conveyance  might  t>e  void  as  to  a 
subsequent  purchaser,  at  Common  Law,  un- 
der circumstances,  as  if  the  donor  remained 
in  possession,  and  afterwards  sold  to  a  pur- 
chaser without  notice,  as  was  the  case  of 
Williamson  v.  Farley,  Gil.  Rep.  15. 

The  expression  under  consideration,   was 
taken   from  the  Statute  of    Bankrupts    in 
England,  but  in  rather  a  different  context. 
The  first  Act  relating  to  bankrupts  in  Eng- 
land, 34  and  35  H.  8th  ch.  4,  authorises  the 
Lord  Chancellor,  and  other  Officers,  or  any 
three  of  them,  in  case  of  bankruptcy,  to  take 
such  orders,  and  directions,  as  they   may 
think  proper,  in  their  discretions,  with  the 
bodies  of  the  bankrupts,  "and  with    their 
lands,  tenements,  fees,  annuities,  and  offices, 
which  they  have  in  fee  simple,  fee-tail,  term 
of  life,  term  of  years,  or  in  right  of  their 
wives,  as  much  as  the  interest,  light,  and, 
title  of  the  same  oiFender  shall  extend  or  be,* 
and  may  then  lawfully  be  departed  with,  by 
the  said  offender,  and  also  with  their  money, 
goods,  chattels,  wares,  merchandises,    and 
debts  whatsoever.     And  to  cause  their  said 
lands,    tenements,    fees,    annuities,  offices. 
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goods,  chattels,  wares,  merchaodisea,  and 
debts,  to  be  searched,  viewed,  rented,  and 
appraised,  and  to  make  sale  of  the  said 
lands,  tenements,  fees,  an  unities,  and  offices, 
as  much  as  the  same  offender  may  then 
lawfully  give,  grant,  or  depart  with,  or 
otherwise  to  order  the  same,  for  true  satis- 
faction and  payment  of  the  creditors,  " 

756  *&c.  The  Act  of  13th  Eliz.  ch.  7,  pro- 
vided that  the  Commissioners  of  Bank- 
ruptcy might  take  order  and  direction  at 
their  discretion,  with  the  body  of  the  bank- 
rupt, '*and  also  with  all  his  lands,  tene- 
ments, and  hereditaments,  as  well  copy  or 
customary  hold,  as  freehold,  which  he  shall 
have  in  his  own  right,  before  he  l>ecame 
bankrupt,  and  also  with  all  such  lands,  ten- 
ements, and  hereditaments,  as  such  person 
shall  have  purchased,  or  obtained,  for  money 
or  other  recompense,  jointly  with  his  wife, 
children,  or  child,  to  the  only  use  of  such  of- 
fender, or  of  or  for  such  use,  interest,  rig^t, 
or  title,  as  such  offender  then  shall  have  in 
the  same,  which  he  may  lawfully  depart 
withal,  or  with  any  person  or  persons  of 
trust,  to  any  secret  use  of  such  ofiFender,  and 
also  with  his  money,  goods,  chattels,  wares 
merchandises,  and  debts,  and  cause  the  said 
lands,  tenements,  fees,  annuities,  offices, 
goods,  chattels,  wares,  merchandises,  and 
debts,  to  be  searched,  viewed,  rented,  and  ap- 
praised to  the  best  value  they  may,  and  to 
make  sale  of  the  said  lands,  tenements,  and 
hereditaments,  and  all  deeds,  writings,  and 
evidences,  touching  the  same,  and  also  of  all 
fees,  annuities,  offices,  goods  and  chattels  or 
otherwise  order  the  same,  for  true  satisfac- 
tion and  payment  of  such  creditors,"  &c. 

The  Statute  of  1st  James  1st,  ch.  15,  de- 
clared that  the  making  of  any  fraudulent 
grant,  or  conveyance  of  lands,  tenements, 
goods,  or  chattels,  to  the  intent,  &c.  whereby 
his  creditors  shall,  or  may  be  defeated,  or  de- 
layed for  the  recovery  of  their  just  and  true 
debts,  should  be  an  act  of  bankruptcy ;  and 
that  a  conveyance  made,  or  procured  to  be 
made  by  any,  who  should  become  bankrupt, 
to  any  of  his  children,  or  any  other  person, 
of  any  manors,  lands,  tenements,  heredita- 
ments, offices,  fees,  annuities,  leases,  goods 
and  chattels ;  or  to  transfer  his  debts  into 
other  men's  names ;  except  the  same  be  pur- 
chased, conveyed,  or  transferred  for  or  upon 
marriage  of  any  of  his  children,  both  the 
parties  married,  being  of  years  of  consent, 
or  for  some  valuable  consideration,  the 
same  might  be  conveyed  by  the  Commis- 
sioners. 

757  *It  is  obvious  that  the  expressions  of 
these  Statutes,  in  respect  to  the  inter- 
ests belonging  to  the  bankrupt,  and  which 
he  might  lawfully  depart  withal,  referred 
only  to  such  partial  interests  which  might 
l>e  held  in  lands,  tenements,  hereditaments, 
fees,  annuities,  and  office,  in  all  of  which 
there  might  be  particular  interests,  as  for 
life,  in  tail,  for  years,  tenancy  by  the  cur- 
tesy, and  dower ;  and  these  words  were  intro- 
duced for  the  purpose  of  limiting  the  power 
of  the  Commissioners  to  any  such  partial  in- 
terest which  might  t>elong  to  the  bankrupt : 
accordingly  they  could  not  dispose  of  any 
thing  more  in  land,  in  which  he  had  an  es- 
tate tail,  than  the  bankrupt  held,  until  by 
the  21st  of  Jas.  1st,  ch.  19,  sec.  12,  the  Com- 
missioners   were  authorised  to   convey  en- 


tailed lands  in  fee.  Those  words  did  not, 
in  the  terms  of  the  Statutes,  taken  literally, 
apply  to  money,  goods,  chattels,  wares, 
merchandises  and  debts.  In  these  personal 
subjects,  as  the  Law  was  then  held,  there 
could  be  no  such  partial  interests,  the  gift 
of  such  for  a  time,  being  a  gift  forever. 
The  discrmination  made  by  the  Statutes  in 
the  application  of  those  terms,  to  real,  and 
not  to  personal  property,  proves  that  the 
Legislature  had  In  contemplation  to  pro- 
vide, by  the  use  of  that  expression,  only 
for  the  case  of  partial  interests,  and  not 
for  that  of  property  fraudulently  conveyed, 
whether  the  conveyance  was  avoided  by 
the  Common  Law,  or  by  the  Ancient  Stat- 
utes of  3  H.  7  ch.  4,  as  to  fraudulent  Deeds 
of  Gift  of  goods,  and  50  Ed.  3,  ch.  6,  as  to 
fraudulent  assurances  of  lands  or  goods. 
The  Statute  of  the  13th  of  Eliz.  ch.  5,  and 
of  the  27th  of  Eliz.  respecting  conveyances 
to  defraud  creditors  and  purchasers,  had 
no  existence  when  the  first  Statute  of  Bank- 
rupts was  passed,  and  the  first  of  them  was 
passed  at  the  same  time  as  the  Statute  of 
Bankrupts  of  the  13th  of  Elizabeth. 

Our  Act  of  May,  1726,  ch.  3,  sec.  30-31, 
for  the  relief  of  insolvent  debtors,  after 
prescribing  the  schedule  to  be  subscribed, 
and  the  oath  to  be  taken  by  the  insolvent, 
declares,  **that  all  the  tenements, 
758  and  hereditaments,  which  *shall  be 
contained  in  such  schedule  for  such 
use,  interest,  right,  or  title,  as  such  prisoner 
then  shall  have  in  the  same,  which  he  may 
lawfully  depart  withal,  and  also  all  goods 
and  chattels,  whatsoever,  in  such  schedule 
also  contained,  shall  be  vested  in  the  Sher- 
iff;" thus  adopting  the  precise  expressions 
of  the  Statutes  of  H.  8,  and  of  Eliz.  of 
Bankrupts,  and  using  the  words,  for  such 
use,  interest,  right  and  title,  as  such  pris- 
oner then  shall  have  in  the  same,  which  he 
may  lawfully  depart  withal,  in  the  same 
context,  and  to  the  same  purpose  as  in  the 
English  Statutes  in  reference  to  the  par- 
tial interests  which  the  prisoner  might 
then  have  in  real  property,  and  to  that  only. 

In  November,  1762,  ch.  8,  an  Act  of 
Bankruptcy  was  passed,  which  retained 
the  same  words,  for  the  same  purpose; 
'*and  thereupon  all  lands,  tenements,  and 
hereditaments,  in  such  schedule  contained, 
for  such  use,  interest,  right  or  title,  as 
such  debtor  shall  have  in  the  same,  which 
he  may  lawfully  depart  withal,  or  dispose 
of,  and  all  slaves,  goods,  and  chattels 
whatsoever,  in  such  schedule  contained, 
and  also  all  outstanding  debts,  and  all  the 
estate  real  and  personal,  of  such  debtor,  in 
possession,  reversion,  or  remainder,  and  all 
his  effects  -whatsoever,  at  the  time  of  ex- 
ecuting such  schedule,  though  not  con- 
tained therein,  shall  be  vested  in  the  as- 
signees,*' &c.  This  Act,  for  the  first 
time,  directed  the  property  not  contained 
in  the  schedule  to  be  vested  in  the  as- 
signees. This  Act,  which  was  temporary, 
did  not  repeal  the  Act  for  the  relief  of 
insolvent  debtors  then  in  force,  and  which 
was  re-enacted  in  November,  1769,  ch.  3, 
sec.  7,  8,  9,  and  the  provision  of  the  Act 
of  1762,  in  respect  to  property  not  contained 
in  the  schedule,  was  adopted  from  that 
Act.  In  this  Act  of  1769,  the  provision  for 
vesting    the     prisoner's    property    in    the 
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Sheriff  was  ia  the  rerr  words  of  the  Act 
flow  in  furce,  and  has  coatianed  so  in  all 
the  snbseqnent  Rerisals  of  the  Laws. 

From  this    re*Tiew  of  the    Laws   for  the 

relief  of  insoWent   debtors,  compared  with 

the     Statutes   of     Bankrupts,    from 

759  *which  they  were  in  part  taken,  it  is 
clear,  that  the  Act  of  1726,  re-euacted 

in  1748,  and  of  1769,  referred  only  to  the 
extent  of  the  interest  in  the  debtor,  in 
the  real  property,  in  respect  to  the  qnan- 
tam  of  his  estate,  and  not  to  the  question, 
whether  property,  fraudulently  transferred 
by  the  debtor,  in  fraud  of  his  creditors,  or 
subsequent  purchasers,  should  or  should  not 
pass  to  the  Sheriff,  or  assignee.  That 
question  was  left  to  be  decided,  both  as  to 
real  and  personal  property,  as  if  the  Stat- 
utes had  simply  provided,  that  all  rifjfhta, 
interests  and  property  of  the  debtor,  should 
rest  in  the  Sheriff,  or  assig^nees,  for  the 
benefit  of  the  creditors.  As  to  the  Act  of 
1769,  and  those  subsequent,  to  the  same 
effect,  although  they  use  the  same  expres- 
sions as  to  the  interest  of  the  debtor,  which 
he  could  ** lawfully  depart  withal,"  in  a 
somewhat  different  context,  so  as  to  be  ap- 
plicable to  all  the  property,  real  and  per- 
sonal, (and  if  they  bad  been  originally  used 
in  that  context,  might  have  left  it  doubt- 
ful, whether  the  Legislature  intended 
thereby  to  designate  the  debtor's  quantum 
of  interest  in  the  subject,  or  the  quality  of 
bis  interest  in  respect  to  his  capacity  to 
convey  or  transfer  it,)  yet  I  do  not  think 
the  Legislature  intended  to  use  these  ex- 
pressions in  the  latter  Laws,  in  any  other 
sense  than  they  were  used  in  the  former, 
the  context  being  varied  in  the  latter,  only 
for  the  purpose,  always  attended  to  in  our 
Kevisals,  of  condensing  the  Statutes  into 
the  shortest  possible  compass. 

Upon  the  quettions,  whether  property, 
fraudulently  conveyed  or  transferred,  and 
the  conveyance  or  transfer  void  as  to  the 
creditors,  by  the  13th  of  Eliz.  ch.  5,  or  as 
to  purchasers,  by  the  27th  of  Bliz.  (from 
which  our  Statute  of  Frauds  is  in  part  com- 
plied,^ vests  in  the  assignees  of  a  bankrupt, 
or  not,  I  do  not  find  any  very  satisfactory 
authority  in  the  English  Books.  Those 
questions  could  only  have  arisen  in  the 
short  interval  between  the  i3th  and  27th 
of  Eliz-  and  the  1st  of  Jas.  1 ;  for,  at  the 
latter  period,  a  Statute  passed,  declaring 
that  the  making  or  causing  to  be  made,  a 
fraudulent  grant  or  conveyance,  was 

760  an  act  of    ^bankruptcy ;  so    that    the 
title  of  the  assignees   overreached  by 

relation,  the  fraudulent  grant  or  convey- 
ance, yet  there  might  be  cases  of  fraudulent 
transfers  of  property,  to  defraud  creditors, 
which  did  not  amount  to  an  act  of  bank- 
ruptcy, as  were  all  transfers  of  property, 
by  any  means  other  than  by  Deed,  as  by 
transfer  of  a  Bill  of  Exchange:  and  in 
such  cases,  the  assignees  were  held,  from 
the  time  of  Worscley  v.  De  Mattos,  1  Burr, 
467,  to  be  entitled  to  the  property  so  trans- 
ferred, the  transfer  being  void  as  to  them, 
for  the  fraud.  But,  in  all  these  cases,  the 
fraudulent  transfer  was  upon  the  eve  of 
bankruptcy,  and  with  an  immediate  view 
to  it.  Worseley  v.  De  Mattos,  1  Burr.  467; 
Wilson  V.  Day,  2  Burr.  827;  Hagrue  v. 
Rolleston,  4  Burr.  2,  174;  Aldsrson  v.  Tem- 


ple, 4  Bnrr.  2,  235;  Liotoo  ▼.  Bartlet*  3 
Wils.  47;  Harman  v.  Fisher,  Cowp.  117. 
The  case,  however,  of  Aodersoo  ▼.  Maltby, 
2  Ves.  jr.  244,  was  a  case  in  which  a  father 
and  two  sons  being  in  partnership,  and 
their  affairs  in  a  critical  situmtioa,  in  1784, 
one  of  the  sons  then  retired  frocn  the  part- 
nership upon  terms,  as  to  tlie  re-payment 
of  his  capital  with  profits,  which  were 
manifestly  intended  to  secure  the  fnods  of 
the  father  and  the  other  son,  who  contin- 
ued the  business,  against  their  creditors 
subsequent  to  the  time  when  the  other  son 
retired.  Upon  these  principles,  the  ac- 
counts were  settled  in  178i:,  and  the  retired 
son  received,  at  different  times  from  1784, 
up  to  1788,  when  the  firm  failed,  very  large 
sums;  and  these  transactions  were  set 
aside  for  fraud,  and  the  account  directed 
to  be  settled  upon  just  principles,  upon  a 
Bill  filed  by  the  assignees  of  the  bankrupts, 
the  Lord  Chancellor  declaring,  that  '*as- 
signees  have  all  the  equity  the  creditors 
have,  and  may  impeach  tranasctions,  which 
the  bankrupt  himself  would  be  stopped 
from  impeaching."  In  this  case,  too,  the 
parties  had  their  final  bankruptcy  in  con- 
templation, when  the  impeached  transac- 
tions took  place.  But,  in  all  cases, 
fraudulent  conveyances  are  made  in  fact, 
or  are  presumed  in  Law,  from  the  circum- 
stances, to  be  made  in  contemplation 
761  of  insolvency,  *and  to  defraud  the 
creditors  of  the  party.  Upon  the 
principles  of  these  cases,  I  should  think, 
that  if  the  Statute  of  Jas.  1,  had  not  l>een 
made,  although  a  fraudulent  conveyance 
in  fraud  of  creditors,  would  not  have  t>eeD 
an  act  of  bankruptcy,  yet  it  would  have 
been  void  as  to  the  creditors  represented 
by  the  assignees,  and  the  title  would  have 
vested  in  them,  the  commission  of  bank- 
ruptcy being  considered  to  many  purposes 
a  Statutory  Execution.  Doe  v.  Rutledge, 
Cowp.  705.  Lord  Hardwicke,  in  Walker  v. 
Burrows,  1  Atk.  93,  seems  to  countenance 
this  conclusion.  The  Bill  was  filed  by  the 
assignees  of  the  father,  Tvho  became  bank- 
rupt in  1740,  to  set  aside  as  fraudulent,  a 
Deed  made  by  him  in  1718,  it  being  a  vol- 
untary settlement  after  marriage,  for  the 
use  of  himself  for  life,  for  his  wife  for  life, 
and  then  to  his  eldest  son,  &c.  The  ques- 
tions were ;  first,  whether  it  was  void  as 
to  creditors  under  the  13th  Eliz.  ch.  5? 
Secondly,  whether  it  was  void  as  to  subse- 
quent purchasers  under  the  27th  of  Eliz.? 
And  thirdly,  whether  the  property  passed 
to  the  assignees  under  the  1st  of  Jas.  1? 
Lord  Hardwicke  held,  that  it  was  not  void 
as  to  creditors  under  the  13th  of  Eliz.  be- 
cause it  did  not  appear  that  the  father  was 
indebted  when  he  made  the  conveyance: 
that  it  was  void,  being  voluntary,  under 
the  27th  of  Eliz.  against  a  purchaser  for 
valuable  consideration,  but,  that  assignees 
of  a  bankrupt  were  not  purchasers  for  val- 
uable consideration,  they  standing  in  the 
place  of  the  bankrupt,  and  bound  by  all 
acts  fai^-ly  done  by  him,  and  that  the  title 
vested  in  the  assignees  by  force  of  the 
Statute  Ist  Jas.  1,  the  conveyance  not  be- 
ing made  upon  marriage,  or  upon  valuable 
consideration.  From  this  it  appears,  that 
this  Deed,  made  twenty-two  years  before 
the   bankruptcy,  (if  the    father    had  been 
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proved  to  have  been  indebted  at  the  time 
of  the  conveyance,  so  as  to  have  made  the 
Deed  void  as  to  creditors, )  would  have  been 
void  as  to  the  assignees,  and  the  property 
vested  in  them  under  the  113th  of  KHz.  not 
as  subsequent  purchasers,  but  as  clothed 
with  the  rights  of  the  creditors. 

762  •If  property  transferred  in  fraud  of 
creditors,  vested  in  the  assignees  of 

a  bankrupt  by  force  of  the  Statutes  of 
H.  8,  and  Eliz.  of  Bankrupts,  it  would  vest 
in  the  Sherifif,  under  our  Act  for  the  relief 
of  insolvent  debtors,  for  the  same  reasons, 
upon  the  construction  of  the  Statutes  of 
England  and  our  Acts,  and  upon  the  gen- 
eral principles  of  the  Common  Law  apply- 
ing to  both  cases. 

A  creditor,  under  whose  Execution  a 
debtor  is  taken  and  discharged,  under  our 
acts  for  the  relief  of  insolvents,  could  never 
have  had  any  further  remedy  upon  his 
Judgment,  except  against  the  property  of 
the  debtor,  acquired  since  his  discharge, 
until  by  the  Act  of  1819,  a  Ca.  8a.  was 
declared  to  bind  all  the  debtor's  real  prop- 
erty,  (1  Rev.  Co.  p.  528,  I  10,)  and  by  the 
Act  of  1820,  ch.  34,  §  4,  all  his  personal 
property.  By  force  of  these  Acts,  the  cred- 
itor has  a  lien  on  all  the  property,  real  and 
personal,  of  his  debtor,  from  the  moment 
the  Ca.  Sa.  is  executed  which  he  might 
enforce  against  property  fraudulently  con- 
veyed, whether  the  property  vested  in  the 
Sheriff  or  not.  But  before  these  Statutes 
passed,  the  creditor  could  have  no  remedy 
for  recovering  satisfaction  out  of  property 
fraudulently  conveyed,  unless  it  vested  in 
the  Sheriff,  for  the  satisfaction  of  the 
creditor's  demand. 

And  the  passing  of  the  Acts  of  1819,  and 
1820,  can  have  no  effect  upon  the  construc- 
tion of  the  former  Acts,  which  ought  to 
have  prevailed  before  those  Acts  were 
passed.  The  chief  object  of  these  Acts 
being  to  present  a  debtor  whilst  in  custody, 
from  disposing  of  his  property  in  satisfac- 
tion of  other  debts,  which  be  could  do  be- 
fore they  were  passed. 

In  this  case,  if  it  appeared  to  the  satis- 
faction of  the  Jury,  that  the  slave  in 
question  had  always  remained  in  the  pos- 
session of  Joshua  Long,  the  gift  to  his 
daughter  was  void,  whether  made  by  parol, 
or  by  deed,  and  whether  he  was  indebted 
at  the  time  of  the  gift  or  not.  If  by  parol, 
the  gift  was  void  as  between  the  parties  by 
the  Act  of  October,  1787,  ch.  22.  (1  Rev. 
Co.  p.  432,  ^51,)  or  If  by  deed  not  recorded, 
it  would  be  void,  by  the  express  pro- 

763  vision  of  *our    Statute  of   Frauds.  1 
Rev.    Co.     ch.    101.     And    in    either 

case,  the  property  would  vest  in  the  Sher- 
iff, and  his  Deed  would  pass  the  legal  title 
to  the  purchaser,  even  if  he  violated  the 
terms  or  spirit  of  the  Law,  in  respect  to 
time,  and  manner  of  making  the  sale. 
The  only  question  in  this  case  is,  whether 
the  Deed  does  convey  the  identical  prop- 
ertv  in  question  to  Shirley. 

The  Judgment  ought  to  be  reversed,  the 
verdict  set  aside,  and  a  new  trial  awarded. 

JUDGE  CABELL  dissented  from  so  much 
of  the  opinions  of  his  brother  Judges,  Carr, 
and  Green,  as  gives  any  e£Scacy  whatever, 
to  a  Sheriff's  sale,  and  conveyance  of  the 
property  of  an  insolvent  debtor,  when  that 


property  was  not  in  the  possession  of  the 
Sheriff,  and  had  not  been  claimed  by  him, 
*^by  legal  process,"  against  those  who 
were  in  possession  thereof. 
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liam Long,  and   Others. 

Auffust.  1887. 

Qlft  of  Personalty*— Retention  of  Possession  by  Donor 
— Fraud.— If  a  fatber  irlve  a  slave  to  a  child,  and 
the  donor  retain  possession  of  the  slave,  and  ezer- 
ciue  control  over  it.  the  ffif t  is  not  the  less  fraudu- 
lent because  the  child  always  lived  with  the  father, 
and  the  slave  was  always  called  the  child's  in  the 
family  and  neighborhood. 

Same— Parol- No  Possession  In  Donee— Effect. t— A 
parol  ffif  t  of  a  slave  to  a  child,  without  possession 
in  the  donee,  is  void,  as  between  donor  and  donee, 
and  if  the  slave  sriven  be  conveyed  bv  Deed,  (un- 
accompanied with  possession  in  the  donee.)  and 
without  beinff  recorded,  it  is  void  as  to  creditors 
and  purchasers 

5anie— evidence. -If  a  Defendant,  in  his  Answer,  ad- 
mit that  a  slave  which  he  claims  as  a  gift,  was 
always  in  the  possession,  and  under  the  control  of 
the  donor,  with  whom  the  donee  lived,  proof  that 
the  donee  had  the  possession,  is  inadmissible,  since 
it  varies  from  the  admissions  of  the  Defendant 

Chancery  Practice  —  Injunction  —  Bill  flultifarlous— 
When  Objection  Therefor  to  Be  Made.$-If  a  Bill, 
which  is  in  part  a  Bill  of  Injunction,  be  multifa- 
rious, that  objection  cannot  be  made  on  a  motion 
to  dissolve  the  Injunction.  It  must  be  made  at 
the  final  hearing. 

This  was  an  appeal  from  an  interlocu- 
tory order  of  the  Chancery  Conrt  of  Fred- 
ericksburg, dissolving  an  Injunction  ob- 
tained by  the  Appellant  against  the  Ap- 
pellees, and  others.  The  Case  is  sufficiently 
stated  in  the  opinion  delivered  by  Judge 
Green.  The  case  was  argued  by  the  sain« 
Counsel,  and  at  the  same  time,  as  the  last 
Case. 

August  22.  JUDGE  GREEN  delivered  his 
opinion. 

On  the  27th  June,  1821,  Joshua  Long  took 
the  oath  of  an  insolvent  debtor,  and  was  dis- 
charged from  the  custody  of  the  Sheriff  of 
Spottsylvania.  In  his  schedule  were  these 
expressions :  **The  above  is  every  things,'' 
&c.  (See  the  expressions  in  the  statement  of 
the  last  case,  ante,  p.  736,)  the  schedule  also 
contained  the  following  clause :  "Negroes 
Moses,  George,  Sam,  Peter,  Beverly,  Clarke, 
Humphrey,  Bill,  Ben,  and  Fontaine,  under  a 
Deed  of  Trust  to  Major  C.  Jones."  Long 
was  discharged  by  order  of  the  Magistrates, 
without  surrendering  to  the  possession  of  the 
Sheriff,  the  personal  estate  mentioned 

765  in  the  schedule.    The  *Sheriff  made  a 
public  sale  of  all  the   property  con- 
tained in  the  schedule,  subject  to  all  claims, 
charges,  and   incumbrances  existing  upon 


«Rlfht  of  Personalty.— See  monographic  note  on 

"Gifts**  appended  to  Barker  v.  Barker.  2  Gratt.  844. 

tSame- Parol— Want  of  Actual  Poseeaalon- Effect.— 

In  Thomas  v.  Lewis.  89  Va.  83. 15  S.  £.  Rep.  889.  It  is 
said:  "It  was  decided  In  this  court  in  Shirley  v.  Long, 

6  Band.  764.  that  a  parol  srif  t  of  a  slave  to  a  son  by 
his  father,  when  they  resided  together,  was  void 
as  between  the  donor  and  donee,  for  want  of 
actual  possession.  See  also.  Hunter  v.  Jones,  6 
Rand.  541:  Slansrhter  v.  Tutt.  18  Leiffh  147;  Tntt  v. 
Slaughter.  6 Gratt.  864.*' 

See  further,  monographic  note  on  "Fraudulent  and 
Voluntary  Conveyances**  appended  to  Cochran  v. 
Paris.  1 1  Gratt.  848. 

(Chancery  Practice— Injunction— BUI  Multlfarloaf— 
When  Objection  Therefor  to  Be  Taken. -For  the  prop- 
osition laid  down  in  the  last  headnote.  the  prin- 
cipal case  is  cited  in  Hanly  v.  Watterson,  89  W.  Va. 
228.  19  S.  E.  Rep.  589. 

See  generally,  monographic  notion  "Multifarious- 
ness (In  Equity)**  appended  to  Sheldon  v.  Armstead. 

7  Gratt.  264:  monographic  note  on  "Injunctions'* 
appended  to  Claytor  v.  Anthony.  15  Gratt  518. 
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the  property,  or  any  part  thereof,  and  exe- 
cuted a  Deed  on  the  8th  November,  1821,  to 
Thomas  Shirley,  he  being  the  hi^j^hest  bid- 
der. (The  purport  of  the  Deed  is  fully  set 
forth  in  the  last  case,  ante,  p.  737.)  The 
property  so  purchased  by  Shirley,  was  very 
large,  but  greatly  incumbered  ;  in  some  in- 
stances, nay  as  to  the  far  greater  part,  it  was 
incumbered  beyond  its  value,  as  it  turned  out. 
He  purchased  it  for  fifty  odd  dollars,  but  he 
states  in  his  Bill,  (and  he  proves)  that  he  was 
a  creditor  of  Long,  to  the  amount  of  upwards 
of  $700  ;  that  he  had  no  lien  on  Long's  prop- 
erty, and  that  the  object  of  purchasing  was 
to  endeavor  to  secure  his  debt,  if  possible. 
In  this  he  was  perfectly  justifiable,  and  if 
not,  it  is  a  circumstance  that  can  have  no 
effect  upon  the  decision,  as  to  his  legal  and 
equitable  rights. 

Joshua  Long,  on  the  5th  January,  1821, 
conveyed,  amongst  other  property,  in  trust 
to  indemnify  a  surety,  two  negroes,  Lewis 
and  Fanny,  which  were  sold  under  the  Deed 
of  Trust,  on  the  6th  August,  1821,  and  per^ 
chased  by  Shirley,  from  the  purchaser  at  the 
sale,  on  the  28th  November,  1821.  Lewis 
remained  in  Long*s  possession  until  this  suit 
was  brought,  and  the  Marshal  took  posses- 
sion of  him,  under  the  order  of  the  Court, 
made  in  this  cause.  Long  sold  Fanny,  and 
two  other  slaves,  to  Thomas  B.  Adams,  on 
the  11th  May,  1821,  for  a  house  and  lot,  which 
Adams  conveyed,  at  the  rtquest  of  Long,  to 
his  three  children,  Joauna,  Mary  and 
Benjamin,  and  Lon^  told  Adams,  as 
the  latter  states  in  his  Answer,  that  the 
reason  for  haviug  the  lot  and  house 
conveyed  to  those  children,  was,  "that 
he  had  always  told  his  &ou  Benjamin,  that 
Jim,  (one  of  the  negroes  sold  to  Adams, 
and  included  in  the  Deed  of  Trust  to  C.  Jones, 
in  1820,  as  was  Beverly,  another  of  the  ne- 
groes sold  to  Adams,)  should  be  his  property  ; 
that  he  had  made  the  promise  to  one  of  his 
daughters,  of  Fanny,  as  her  property  ; 
766  both  son  and  daughter,  *he  said  were 
satisfied  with  the  sale  of  their  negroes, 
provided  they  were  each  one  third  interested 
in  the  house  and  lot ;  and  Long  said,  that 
his  other  daughter  had  not  received  any 
thing  of  him  she  could  call  her  own,  and 
therefore  requested  that  she  should  be  named 
in  the  Deed  as  one  third  owner  of  the  house 
and  lot." 

Long  being  in  possession  of  the  land  con- 
veyed in  trust  for  the  benefit  of  G.  Jones,  and 
of  many  of  the  slaves  embraced  in  that  Deed, 
the  equity  of  redemption  of  which  was  sold 
by  the  Sheriff  to  Shirley,  and  of  the  negro 
Bill,  (who  was  mentioned  in  the  schedule  as 
being  included  in  the  Deed  to  C.  Jones,  but 
was  not,)  and  Ralph  ;  and  the  legal  title  to 
a  part  of  the  land  conveyed  to  C.  Jones, 
being  in  Garret  Minor,  this  Bill  was  filed 
against  Joshua  Long,  Elizabeth,  Durret, 
William  and  Joanna  Long,  (the  four  last  be- 
ing the  children  to  whom  Long  stated  he 
had  conveyed  eight  slaves,)  Mary  S.  and 
Benjamin  Long,  Elijah  D.  Kobins,  the  trus- 
tee in  the  Deed  under  which  Fanny  and 
Lewis  were  sold,  Thomas  B.  Adams,  Garret 
Minor,  C.  Jones,  and  Robert  Patton,  the  trus- 
tee in  the  Deed  for  the  benefit  of  said  C. 
Jones. 

The  objects  of  the  Bill  were,  to  procure  a 
conveyance  from  G.   Minor  to  Patton,   the 


Trustee  of  Jones ;  to  have  the  sum  due 
to  Jones,  ascertained,  the  property  pledged 
for  the  debt  to  Jones,  sold,  and  the  debt  paid, 
and  the  surplus,  if  any,  paid  to  him ;  and  in 
order  to  relieve  this  fund,  to  compel  Adams  to 
pay  to  Jones,  the  value  of  Jim  and  Beverly, 
two  of  the  negroes  pledged  by  that  Deed,  and 
afterwards  sold  by  Long  to  Adams,  and 
sold  by  him ;  to  subject  Adams  to  the 
payment  to  him  of  the  value  of  Fanny,  sold 
by  Long  to  Adams,  after  the  Deed  of  Trust 
to  Robins,  under  which  Shirley  claimed : 
and  to  charge  the  value  of  the  three  negroes 
sold  to  Adams,  on  the  house  and  lot  con- 
veyed to  Long's  children,  claiming  to  charge 
Adams  individually,  only  in  the  event  of  the 
house  and  lot  being  insufficient  to  pay  :  for 
a  discovery  of  the  names  of  eight  slaves, 
said  to  be  conveyed  to  the  four  elder 

767  children  *and  to  set  aside  the  convey- 
ances as  fraudulent,  so  that  any  of 

them  embraced  in  the  Deed  to  Patton,  might 
be  applied  to  the  payment  of  Jones's  claim : 
to  ascertain,  also,  whether  Fanny  and 
Lewis,  sold  under  Robin's  lien,  and  Bill  and 
Ralph,  remaining  in  Joshua  Long's  posses- 
sion, were  claimed  as  conveyed  to  his  chil- 
dren, and  if  so,  to  declare  Shirley  entitled  to 
Ralph,  as  conveyed  to  htm  by  the  Deed  from 
the  Sheriff,  as  one  of  the  eight  slaves  men- 
tioned in  the  schedule,  and  to  Decree  that 
Bill  should  be  delivered  to  him,  as  being 
kjamed  in  the  schedule  as  one  conveyed  to 
Patton,  when  he  was  not,  upon  the  ground 
that  the  conveyances  to  the  children  of  Long, 
if  they  embraced  those  slaves,  were  void, 
and  should  be  set  aside  in  Equity,  for  fraud : 
and  to  procure  an  Injunction  against  Joshua 
Long,  to  prevent  his  committing  waste,  and 
against  all  the  parties,  in  possession  of  any 
of  the  slaves  claimed  from  eloigning  them. 

As  to  the  property  conveyed  to  Patton,  there 
remains  nothing  to  do,  since  it  is  admitted 
that  it  was  insufficient,  under  any  circum- 
stances, to  pay  Jones's  claim.  The  claim  to 
the  value  of  Fanny  against  Adams,  or  of  the 
house  and  lot,)  upon  which  the  Court  below 
has  not  decided;)  the  claim  to  Nelly  and 
Dice,  not  particularly  mentioned  in  the  Bill, 
but  which  are  the  negroes  claimed  by  Eliza- 
beth Long  in  her  Answer ;  the  claim  to  Billy 
and  Ralph,  which  have  not  yet  been  claimed 
by  any  of  the  children  ;  and  the  claim  to 
Lewis,  who  is  claimed  by  William  Long,  as 
one  of  the  slaves  conveyed  by  his  father  to 
him,  are  the  only  subjects  remaining  to  be 
decided  in  the  cause. 

The  Court  of  Chancery,  upon  the  motion  of 
Elizabeth  and  William  Long,  who  answered, 
Joshua  Long  and  his  other  children  not 
having  answered,  and  against  whom  there 
was  a  Decree  Nisi,  dissolved  the  Injunction 
in  toto,  as  to  all  the  parties,  upon  the  ground 
that  Shirley,  claiming  only  under  the  Deed 
from  the  Sheriff,  had  no  title,  since  he  ob- 
tained no  title  bxt  such  as  Long  himself  could 
have  maintained,   and  that  Long  him- 

768  self  had  by  his  schedule  ^disclaimed 
all  title  to  the  eight  slaves  conveyed  to 

his  children,  and  therefore,  the  Plaintiff,  as 
purchaser  of  Long's  interest,  had  no  title  to 
them. 

The  Sheriff's  Deed  conveys  all  his  interest 
in  the  property  before  described  as  sold,  both 
at  Law  and  in  Equity,  vested  in  him  by  the 
Act  of  Assembly.    In   the    Common    Law 
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case,  between  the  PlaiotifF  and  Joshua  Long, 
the  question  as  to  the  effect  of  this  Deed  has 
been  examined,  and  it  has  been  declared, 
that  the  eif^rht  slaves  mentioned  in  the  sched- 
ule as  conveyed  to  the  foar  children,  were  in- 
tended to  be  sold  and  conveyed  by  the  Sheriff, 
if  any  title  vested  in  him  by  operation  of 
Law,  and  that  his  Deed  woald  pass  to  the 
purchaser  the  title  of  such  as  were  so  con- 
veyed to  the  children  when  that  fact  was 
ascertained,  if  the  conveyance  was  void  as 
against  creditors  under  our  Statute  of 
J'rauds. 

As  to  the  slave  Bill,  mentioned  in  that  part 
of  the  schedule  relating  to  the  slaves  con- 
veyed to  Patton  in  trust  for  Jones,  he  is  ex- 
pressly conveyed  by  the  Sheriff,  subject  to 
all  incumbrances.  None  of  the  children 
claim  him,  and  if  none  should  claim  him,  or  if 
claiming  him,  the  title,  under  which  the 
claim  is  made,  is  found  to  be  fraudulent  and 
void,Shirley  will  clearly  be  entitled  to  that 
alave,  he  being  in  the  schedule  as  property 
belonging  to  Long,  and  giving  up  expressly, 
and  by  name. 

As  to  Ralph,  if  he  should  be  ascertained  to 
be  one  of  those  conveyed  to  the  four  children, 
or  either  of  them,  and  the  conveyance  be 
fraudulent  and  void,  Shirley  will  also  be  en- 
titled to  him,  the  Sheriff  having  in  that  case 
the  legal  title,  and  having  conveyed  it  to 
Shirley.  But,  if  the  slave  was  not  conveyed 
to  the  children,  or  either  of  them,  Ralph  still 
belongs  to  the  Sheriff ;  or,  if  he  has  been 
so  conveyed,  and  the  conveyance  be  bona 
fide,  and  valid,  he  will  belong  to  the 
donee. 

As  to  the  slave  Fanny,  claimed  by  Shirley, 
under  the  Deed  of  Trust  for  the  benefit  of 
Robins,  she  is  claimed  by  none  of  the  chil- 
dren ;  and  if  she  shall  not  be  claimed, 
769  or  if  *claimed,  the  claim  should  be 
fraudulent  and  void,  Shirley  will  be 
entitled  to  her  against  Adams,  clearly,  as 
he  claims  under  a  Deed  duly  recorded  before 
the  sale  to  Adams. 

As  to  Milley  and  Dicey,  claimed  by  Eliza- 
beth Long,  by  virtue  of  a  Deed  from  her 
father,  Shirley  would  be  entitled  to  them, 
if  that  Deed  be  fraudulent  and  void.  In  re- 
spect to  the  slave  Lewis,  claimed  by  Shirley 
under  the  Deed  of  Trust  to  Robins,  he  has 
an  unquestionable  title,  unless  the  Deed 
from  Joshua  Long  to  William  Long  for  this 
slave,  (and  Humphrey,  who  was  conveyed  to 
Patton,)  was  bona  fide  and  valid,  so  as  to 
have  the  preference  to  the  Deed  of  Trust 
to  Robins. 

As  to  the  negroes  claimed  by  Elizabeth  and 
William  Long,  the  conveyances  and  trans- 
fers under  which  they  claim,  are  clearly  void 
under  our  Statute.  They  state  that  two 
negroes  were  given  to  each  of  them,  respec- 
tively, by  their  father,  when  they  were  incap- 
able of  knowing  the  fact,  and  that  afterwards 
they  were  conveyed  by  Deed ;  and  William 
Long  states  that  Carter,  one  of  those  so 
conveyed  to  him,  was  sold  by  Joshua  Long, 
who  substituted  Lewis  in  his  place,  and 
gave  him  a  new  conveyance  about  1816  or 
1818,  for  Humphrey  and  Lewis.  They  both 
admit  that  the  slaves  were  always  in  the 
possession  and  under  the  control  of  their 
father  ;  but,  they  rely  that  being  infants,  and 
living  with  their  father,  his  possession  was 
theirs  or  for  them  as  the  guardian,  and  that  I 


the  negroes  were  always  called  theirs  in  the 
family  and  neighborhood.  Much  evidence 
is  exhibited  upon  these  subjects,  and  some 
attempts  made  to  prove  an  actual  possession 
in  these  children.  But,  if  the  proof  went  to 
that  point,  it  would  be  entitled  to  no  weight, 
since  it  would  not  be  competent  to  the  par- 
ties to  disprove  the  admissions  of  the  Defend- 
ants in  their  pleadings.  The  suggestion  that 
the  children  being  infants,  and  living  with 
their  father,  his  possession  was  theirs,  or  for 
them,  is  utterly  futile,  and  if  countenanced, 
won.M  frustrate  our  Acts  of  Assembly  ;  one, 
of  which,  in  order  to  the  validity  of 
770  a  parol  gift  of  a  slave,  *requires  that 
the  slave  shall  have  come  into  the  ac- 
tual possession  of,  and  remained  with,  the 
donee ;  and  the  other  requires,  in  the  case 
of  a  gift  by  Deed,  that  the  Deed  shall  be 
recorded,  or  the  possession  really,  and  bona 
fide  remain  with  the  donee*  These  emphatic 
words  of  the  Statutes  were  used  for  the 
purpose  of  condemning  the  very  gifts  in 
question,  and  such  as  these.  Besides, 
Joshua  Long  treated  these  slaves  as  his  own 
and  gave  Jones  a  Deed  of  Trust  on  one 
of  them,  Humphrey,  and  a  Deed  of  Trust 
to  Robins  for  another,  Lewis.  The  orig- 
inal gifts  of  these  slaves  were  void  as  be- 
tween the  parties,  under  the  General  Law 
declaring  parol  gifts  to  be  void,  without 
possession  in  the  donee;  and  as  to  the 
subsequent  conveyances  by  Deed,  they 
were  void  as  to  creditors  and  purchasers, 
under  the  Statute  of  Frauds,  they  being 
conveyed  without  any  valuable  considera- 
tion, and  the  donees  never  having  had  a 
bona  fide  possession,  and  the  Deeds  not 
being  recorded.  Shirley  is,  therefore,  en- 
titled to  Lewis ;  and  the  order  dissolving 
the  Injunction,  is  erroneous  in  toto. 

As  to  the  objection  taken  to  the  Bill  as 
being  multifarious,  it  is  premature  to  decide 
what  effect  that  objection,  if  well  founded, 
should  have  at  the  final  hearing  of  the 
cause.  It  ought  to  have  had  no  influence 
upon  considering  a  motion  to  dissolve  the 
Injunction. 

JUDGE  CARR. 

The  Plaintiff  filed  a  Bill  against  Long, 
his  children,  and  several  others.  This 
Bill  has  various  objects  in  view ;  among 
others,  to  discover  from  the  four  children, 
which  of  the  slaves  they  claim,  that  the 
Deeds  of  Conveyance  may  be  declared 
fraudulent,  and  the  slaves  decreed  to  the 
Plaintiff.  Elizabeth,  and  William  Long, 
are  the  only  children  of  Long  who  have 
answered.  She  claims  two  slaves,  Nelly 
and  Dice;  he  two,  Humphrey  and  Lewis. 
They  both  state  that  these  slaves  were 
given  in  their  early  infancy  by  parol,  and 
afterwards,  the  gift  confirmed  in  1810, 
771  *by  writing;  that  the  slaves  always 
remained  with  their  father,  but  that 
this  ought  not  to  impeach  these  gifts,  as 
they  were  infants,  and  their  father  their 
natural  Guardian,  with  whom  they  lived. 
William  states,  that  his  father,  wishing 
to  sell  Carter,  (the  slave  first  given  to  him 
with  Humphrey,)  proposed  to  give  him 
Lewis,  and  one  hundred  and  ten  acres  of 
land  in  exchange,  to  which  he  agreed,  and 
Carter  was  sold,  and  a  Bill  of  Sale  made  to 
him  for  Humphrey  and  Lewis;  that  this 
transaction  was  in   1816,  or  1818;  that    the 
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Bill  of  sale  waa  made  soon  after  the  con- 
tract, and  the  Deed  for  the  land  in  1S20. 
The  Bill  had  prayed  an  Injunction  to  re- 
strain the  removal  of  the  slaves,  and  unless 
security  were  jjiven  to  have  them  forth- 
coming, they  should  be  taken  into  posses- 
sion by  the  Marshal.  This  was  granted, 
and  the  Marshal  under  the  order  took  pos- 
session of  several  of  them.  After  the 
Answers  of  William  and  Elizabeth  were 
filed,  a  motion  was  submitted  by  them  for 
a  dissolution  of  the  Injunction,  and  it  was 
accordingly  dissolved.  This  dissolution 
was,  I  presume,  intended  to  affect  the  in- 
terests of  Elizabeth  and  William  only,  or 
at  most  the  eight  negroes  claimed  under 
the  Deed  of  the  Sheriff,  and  mentioned  in 
Long's  schedule  as  given  to  his  children. 
The  various  other  subjects  and  interests 
involved  in  the  Bill,  I  do  not  consider  as 
affected  by  it.  This  idea  is  founded  on  the 
order  of  the  Chancellor,  stating  **that  the 
Court  is  of  opinion  that  the  Plaintiff,  by 
virtue  of  his  purchase  of  the  effects  of 
Long,  as  contained  in  the  schedule,  ob- 
tained such  title  only  as  Long  himself 
could  maintain,  and  the  said  Long  by  his 
schedule  disclaiming  any  title  to  the  eight 
slaves  therein  mentioned,  the  Plaintiff, 
as  purchaser  of  Long's  interest,  has  no 
right  to  the  said  slaves,  Ac,  duth  order  that 
the  Injunction  be  dissolved,  &c."  The 
remarks  made  in  the  action  of  detinue, 
show  that  on  this  point,  I  differ  fiom  the 
Chancellor  toto  coelo.  The  reasons  of  that 
difference  need  not  be  repeated. 


Still  I  have  felt  considerable  doubt 
whether  this  Interlocutory  Order  ought  to 
be  reversed.  I  have  a  pretty  strong 
772  ^impression  that  the  Bill  i&  not  sus- 
tainable; it  strikes  me  as  being  mul- 
tifarious, and  also  that  so  far  as  relates  to 
these  negroes,  a  Court  of  Law  is  the  proper 
forum.  I  consider  the  pretext,  that  the 
Plaintiff  did  not  know  their  names,  merely 
colourable.  There  could  hardly  be  a  neces- 
sity on  this  point,  of  a  discovery  from  the 
claimants.  The  other  seven  stood  on  the 
same  ground  with  Sarah,  for  whom  the 
action  of  detinue  is  brought,  and  as  I  think, 
properly  brought.  I  feel  more  doubtful 
whether  these  objections  should  be  taken  to 
the  Bill  in  this  stage  of  the  proceedings,  as 
there  has  been  no  demurrer,  or  plea.  On 
this  point,  I  will  not  divide  with  my 
brethren,  if  they  should  think  such  objec- 
tions can  only  be  taken  by  the  Coart  at 
the  final  hearing. 

JUDGE  CABELL,  as  in  the  former  case* 
dissented  from  so  mucb  of  the  opinions  of 
the  other  Judges,  as  gives  any  efiBcacy 
whatever  to  a  Sheriff's  sale  and  convey- 
ance of  the  property  of  an  insolvent 
debtor,  when  that  property  was  not  in  »be 
possession  of  the  Sheriff,  and  had  not  been 
claimed  by  him,  '*by  legal  process,"  against 
those  who  were  in  possession  thereof. 

The  objection  to  the  Bill  as  being  multi- 
farious, he  thought  was  premature. 

The  Decree  of  the  Chancery  Court  was 
reversed,  and  the  cause  remanded  for  further 
proceedings. 
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ABATEMENT. 

1.  See  Writ  of  Right,  No.  1,  2. 

2.  For  the  rales  that  govern  pleaa  in 
abatement,  see 

Garrard,  Ac.  v.  Henry,  110 

ADMINISTRATRIX. 

1.  See  Guardian,  No.  1. 

2.  See  Widow. 

AMBIGUITY. 
A  latent  ambiguity  in  a  written  instru- 
ment may  be  explained  by  parol  evidence ; 
or  terms  used  which  have  no  definite  legal 
signification,  may  be  construed  by  the 
custom  of  trade,  or  the  acts  of  parties;  but 
where  there  is  no  ambiguity,  parol  evi- 
dence is  inadmissible. 

Bowyer  v.  Martin  A  Carraway,  525 

ANSWER. 
If  a  Defendant  in  his  answer,  admit  that 
a  slave  which  he  claims  as  a  gift,  was  al- 
ways in  the  possession  of  the  donor,  he 
cannot  be  allowed  to  give  evidence  that  he, 
the  donee,  had  the  possession,  for  such  evi- 
dence varies  from  the  Defendant's  admis- 
sions. 

Shirley  v.  Long,  764 

APPEAL. 

1.  If  a  Chancellor  dissolves  an  Injunction 
in  Court,  but  directs  the  order  not  to  go 
out,  and  in  vacation  directs  that  the  order 
shall  go  out;  although  this  is  an  irregular 
order,  an  appeal  lies  from  it  to  the  Court 
of  Appeals. 

Randolph  v.  Randolph,  194 

2.  An  appeal  lies  from  a  Judgment  of  a 
Superior  Court,  reversing  a  Judgment  of  a 
County  Court,  and  directing  other  plead- 
ings. 

Cowling  V.  Nansemond  Justices,        349 

3.  See  Injunction,  No.  6. 

4.  See  Pleas,  No.  7. 

ARBITRATION. 

1.  A  Court  of  Law  may  annul  an  award, 
(for  misbehaviour  of  arbitrators,  &c, )  made 
by  virtue  of  a  submission  under  a  Rule  of 
Court,  pending  a  suit,  although  the  Statute 
does  not  apply  to  such  awards. 

Graham's  Adm'is  v.  Pence,  529 

2.  If  arbitrators  decline  to  act,  then,  at 
the  instance  of  one  of  the  parties,  are  pre- 
vailed on  to  act,  authorising  that  party  to 
give  notice  to  his  adversary  of  the  time 
and  place  for  arbitrating  the  matter;  and 
proceed  at  the  time  and  place  on  ex  parte 
evidence,  notwithstanding  the  protest  of 
the  other  party ;  this  is  such  misbehaviour 
as  should  annul  the  award.  Ibid. 

ASSIGNED  BOND. 
If  in  debt  by  an  assignee,  the  Defendant 
pleads  that  he  has  paid  the  debt  to  the 
Plaintiff,  it  is  not  allowable  to  give  in 
evidence  any  set-off  against,  or  payment 
to,    the    assignor:    he    should    also    have 


pleaded  payment  to  the  assignor  before  no- 
tice. 

Hatcher  v.  Cabell,  353 

BAIL. 

1.  A  bail  bond  which  recites  the  Writ    at 

the  suit  of  A.  B.,  Administrator,  &c, 

774      *while    the    Writ   is  at  the  suit  of  A. 

B.  Executor,  &c,  is  not  an   error   for 

which  a  Judgment   against  the    Defendant 

and  Bail  will  be  reversed. 

Payne  v.  Britton*s  Ex*or,  101 

2.  A  bail  bond   given    to  the    Sheriff   of 

county,  without  naming  the  county  is 

good.  Ibid. 

3.  The  condition  of  a  bail  bond  need  not 
designate  the  time  and  place  of  appear- 
ance. Ibid. 

4.  Where  a  Defendant  is  permitted  to  ap- 
pear and  plead  without  giving  special  bail, 
and  the  Plaintiff  joins  issue  without  mak- 
ing any  objection,  such  objection  is  waived 
by  the  Plaintiff,  and  the  appearance  bail 
is  discharged. 

Culpeper    Agricultural  and   Manu- 
facturing Soiety  v.  Digges,  165 

BANK  OFFICERS. 
The  sureties  of  an  Accountant  of  a  Bank, 
are  not  liable  for  monies  taken  by  him 
from  the  Teller's  drawer,  without  hia 
knowledge,  or  consent,  it  appearing  that 
the  Accountant  is  not  entrusted  with,  or 
put  in  possession  of,  any  monies  of  the 
Bank,  as  Accountant. 

Allison  V.  Farmers'  Bank,  204 

BILL  OF  DISCOVERY. 
A  Bill  of  Discovery,  to  obtain  evidence 
which  might  have  been  useful  in  a  trial  at 
law,  must  be  filed  pending  the  suit  at  law, 
unless  some  sufficient  excuse  is  shown, 
why  it  was  not  filed  at  that  lime. 

Faulkner's  Adm'x  v.  Harwood,  125 

COLLATERAL  CONDITION. 
See  Declaration,  Nos.  1  and  2. 

CONSTITUTION. 
*  1.  A  Law  which  deprives  a  person  of  his 
vested    rights   in   property,  without  a  full 
indemnity,  is  contrary  to  the  Constitution 
of  the  State,  and  void. 

Crenshaw  v.  Slate  River  Company,  245 
2.  The  Act  of    February  1823,  which  for 
certain  offences  inflicts  stripes   at  the  Dis- 
cretion of  the  Court,  is  not  contrary  to  the 
Constitution  of  the  State. 

Commonwealth  v.  Wyatt,  694 

CONTINUANCE. 

1.  Circumstances  undei  which  a  con- 
tinuance may  be  refused   to  a  prisoner. 

Bledsoe's  Case,  673 

2.  A  Court  may  require,  under  particular 
circumstances,  that  the  affidavit  of  a  wit- 
ness, setting  forth  his  testimony,  shall  be 
produced  as  the  ground  work  of  a  contin- 
uance :  and    may  disregard    the  affidavit  of 
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the  prisoner,  setting  forth  the   materiality 
of  the  eyidence,  and  specifying  what  he  ex- 
pects to  proye,  and   proving  due  diligence. 
Mendum's  Case,  704 

'jnZZZZ.  m  CORPORATIONS. 

1.  A  bond  executed  to  the  ** President  and 
Managers  of  the  Culpeper  Agricultural  and 
Manufacturing  Society;"  may  be  sued 
upon  by  the  **Culpeper  Agricultural  and 
Manufacturing  Society,'*  that  being  the 
legal  style  of  the  corporation. 

Culpeper    Agricultural    and  Manu- 
facturing Society  v.  Digges,  165 

2.  Corporations  must  sue  in  their  true 
names,  but  contracts  may  be  made  by  or 
with  them,  by  a  mistaken  name,  if  the 
mistake  be  only  in  syllabis  et  yerbis,  and 
not  in  sensu  et  re  ipsa.  Ibid. 

3.  See  Mills,  No.  1,  2. 

COURTS  OP  LAW. 

1.  When  a  question  occurs  before  a  Court 
of  Law  whether  certain  evidence  be  compe- 
tent or  not,  the  determination  of  which  de- 
pends on  certain  preliminary  facts,  those 
preliminary  tacts  must  be  decided  by  the 
Court. 

Clay  tor  y.  Anthony,  285 

2.  See  Evidence,  No.  9. 

3.  An  instruction  of  the  Court  to  the 
Jury,  that  if  they  believe  the  evidence  (re- 
citing it,  in  which  there  is  no  contrariety), 
the  Plaintiff  had  a  right  to  recover,  not 
saying  any  thing  of  the  amount  of  dam- 
ages, is  not  erroneous.  It  is  an  instruction 
on  the  law,  not  on  the  fact. 

Pleasants  v.  Pendleton,  474 

4.  If  an  erroneous  instruction  be  given 
to  the  Jury,  and  it  appears  by  other  Bills  of 
Kzceptions  that  the  question  on  which  that 
erroneous  instruction  was  given,  did  not 
arise  in  the  cause,  the  Judgment  will  be 
affirmed,  notwithstanding  the  erroneous 
intruction. 

Hunter  v.  Jones,  541 

COVENANT. 
A  covenant  to   use  reasonable  diligence 
in    collecting  .debts,  is   not  a  covenant  to 
pay  at  all  events. 

Lockridge  v.  Carlisle,  20 

775  »DBCLARATION. 

1.  In  debt  on  bond,  conditioned  for 
the  faithful  discharge  of  the  duties  of  an  of- 
fice, the  Declaration  need  not  set  forth  the 
particular  persons  from  whom  money  was 
received,  nor  the  sums  received  from  each, 
nor  the  time  when  the  breaches  were  com- 
mitted, if  it  appears  that  they  occurred 
during  the  continuance  of  the  Defendant 
in  his  office;  nor  is  it  necessary  to  state 
the  damages  occasioned  by  the  breaches. 
Allison  V.  Farmers'  Bank,  204 

2.  It  is  not  necessary  for  the  Declaration, 
after  assignment  of  breaches,  to  allege  that 
the  Plaintiff  has  been  injured  by  the 
breaches ;  it  is  enough  to  state  that  an  ac- 
tion has  accrued  to  the  Plaintiff  to  demand 
and  have  the  penalty  of  the  bond.         Ibid. 

3.  In  an  action  for  the  penalty  of  a  bond, 
it  is  not  necessary  to  state,  that  in  conse- 
quence of  the  refusal  of  the  Defendant  to 
pay,  the  Plaintiff  sustained  damage.    Ibid. 

4.  See  Special  Demand. 

5.  See  Trespass,  No.  7. 


DECREE. 

1.  If  there  be  two  Decrees  on  the  same 
day  against  a  Defendant's  land,  the  whole, 
and  not  the  moiety  only,  of  the  land,  ought 
to  be  directed  to  be  sold,  on  the  ground, 
that  at  Law,  two  Judgments  would  each 
have  taken  a  moiety,  if  it  had  been  ex- 
tendible. 

Coleman  v.  Cocke,  61& 

2.  If  sundry  parties  claim,  that  a  debtor's 
land  should  be  sold  to  discharge  their  re- 
spective liens,  an  Interlocutory  Decree, 
which  does  not  decide  on  the  validity  of 
the  respective  liens,  nor  the  order  in  which 
they  shall  be  paid,  but  directs  the  land  to 
be  sold  for  cash,  and  to  be  paid  into  Bank 
to  the  credit  of  the  cause,  is  erroneous, 
because  it  has  a  tendency  to  sacrifice  the 
property,  by  discouraging  the  creditors 
from  bidding. 

Cole's  Adm'r  v.  M'Rae,  644 

3.  The  Decree  may  be  right  as  to  a  sale 
of  chattels,  they  being  perishable,  and  as 
they  may  be  sold  in  detail,  are  not  liable  to 
be  sacrificed.  Ibid. 

4.  The  lands  should  have  been  put  into 
the  hands  of  a  receiver,  to  be  rented  out 
till  the  rights  of  the  creditors  are  ascer- 
tained. Ibid. 

DEED. 

A  Deed  from  a  Sheriff,  which  conyeys 
all  *the  right,  title  and  interest  vested  in 
the  Sheriff  by  law,  in  and  to  eight  negroes, 
conveyed  by  an  insolvent  to  his  children, 
without  naming  the  negroes,  is  sufficiently 
decriptive  to  pass  them.  The  indentity  of 
the  negroes  is  matter  of  proof,  and  as  soon 
as  they  are  indentified,  the  Deed  operates 
on  them. 

Shirley  v.  Long,  736 

DEED  OF  TRUST. 

1.  If  a  Deed  of  Trust  be  fairly  executed, 
to  secure  a  just  debt,  it  cannot  be  im- 
peached for  fraud  for  any  matter  ex  post 
facto. 

Claytor  v.  Anthony,  28S 

2.  If  the  Deed  of  Trust,  and  the  sale  un- 
der it  be  fair,  the  Sheriff  who  levies  a 
Fi.  Fa.  on  the  goods  sold  and  in  the  pos- 
session of  the  purchaser,  is  a  trespasser, 
and  an  action  lies  against  him.  Ibid. 

3.  And  if  the  sale  be  fraudulent,  yet  as 
the  Deed  is  good,  it  still  operates,  (in  the 
same  manner  as  if  there  has  been  no  sale,) 
to  protect  the  property  from  the  execution 
of  the  creditors  of  the  original  debtor.  Ibid. 

4.  Whatever  surplus  remains,  after  pay- 
ing the  debt  secured  by  the  Deed  of  Trust, 
is  liable  to  the  claims  of  other  creditors, 
but  it  cannot  be  reached  by  Fi.  Fa.  before 
a  sale  under  the  Deed,  for  it  is  an  equita- 
ble and  contingent  interest.  Ibid. 

DEMURRER. 

1.  See  Judgment,  No.  1. 

2.  After  issue  joined  on  any  plea,  it  is 
too  late  to  file  a  special  demurrer. 

Roane'H     Adm'r     v.    Drummond's 
Adm'rs,  182 

3.  Where  pleadings  terminate  in  a  de- 
murrer on  either  side,  any  error  in  the 
previous  pleadings,  on  either  side,  may  be 
taken  advantage  of.  Ibid. 
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DEPOSITION. 

1.  If  there  be  no  objection  made  to  the 
regularity  of  a  deposition  in  a  Court  of 
Law,  the  Court  of  Appeals  will  presume  it 
was  properly  taken,  although  there  is 
neither  a  commission  nor  notice  in  the 
record. 

Tompkins  &  Co.  v.  Wiley,  242 

2.  A  deposition  ought  not  to  be  read  in 
a  Court  of  Law,  unless  the  party  offering 
it  proves  that  he  has  used  due  diligence  to 
find  the  witness  or  that  he  is  not  within 
the  jurisdiction  of  the  Court  and  the  reach 

of  its  process.  Ibid. 

776  »DESCENTS. 

1.  The    Act   of   Descents   of   1785, 

(since   re-enacted,)    entirely   repealed  and 

abrogated   the    Common    Law    Course    of 

Descents,    and   all    the  principles  thereof. 

Davis  V.  Rowe,  355 

2.  If  an  intestate  dies,  (without  children, 
or  their  descendants,  without  a  father,  or 
mother,  brother,  or  sister,  but  having  had 
a  brother  and  sister,  both  of  whom  died 
before  him,)  leaving  a  niece,  the  only  child 
of  the  brother,  and  two  nieces  and  two 
nephews,  the  children,  of  the  sister,  the 
real  estate  will  descend,  and  the  personal 
estate  be  distributed  to  all  of  these  nieces 
and  nephews,  per  capita,  and  not  in  stirpes, 
they  being  all  of  the  same  degree  of  con- 
sanguinity to  the  intestate.  Ibid. 

3.  In  such  case,  the  estate  will  not  be 
divided  into  moieties,  to  be  given,  the  one 
moiety  to  the  child  of  the  brother  according 
to  the  Common  Law  doctrine  of  jus  repre- 
sentation is,  and  the  other  moiety  to  the 
four  nieces  and  nephews,  but  it  will  be  di- 
vided into  five  equal  parts,  each  niece  and 
nephew  taking  one,  jure  proprio.  Ibid. 

4.  If  in  such  case,  the  two  nieces,  (chil- 
dren of  the  deceased  sister, )  be  dead  before 
the  intestate,  living  the  two  nephews,  and 
the  niece,  (the  child  of  the  brother,)  and 
one  of  the  two  deceased  nieces  has  left  two 
children,  and  the  other  six  children,  the 
estate  will  still  be  divided  into  five  parts; 
of  which,  one  part  will  be  allotted  to  the 
niece  living,  another  to  each  of  the 
nephews,  one  other  part  to  the  two  chil- 
dren of  the  deceased  niece,  and  the  other 
fifth  part  to  the  six  children  of  the  other 
niece;  and  this,  on  the  principle  contained 
in  the  16th  section,  that  if  a  part  of  those 
in  the  same  degree  be  dead,  and  a  part 
living,  the  issue  of  those  dead  shall  take 
per  stirpes,  that  is,  the  share  of  their  de- 
ceased parent.  Ibid. 

5.  Although  the  16th  section  does  not 
provide,  in  terms,  for  the  case  of  a  brother 
and  sister  dying  before  the  intestate  and 
leaving  an  unequal  number  of  children, 
and  does  not  in  words  declare  what  portion 
of  the  inheritance  shall  descend  to  those 
children,  yet  the  spirit  of  that  section,  taken 
in  connection  with  the  first  and  fourth 
sections,  justify  the  construction  that  they 
will  take  per  capita.  Ibid. 

DETINUE- 
See  Trespass,  No.  4,  5,  6. 

DEVISE. 

1.  See  Distribution. 

2.  A  devise  of  lands   to   the   son    of   the 


testator  for  life,  'and  in  case  he  should 
have  heirs  lawfully  begotten,  that  he  shall, 
or  may  dispose  of  the  said  land  to  either, 
or  amongst  the  said  heirs,  as  he  shall  think 
proper,  but  in  case  that  my  son  should  die 
without  such  heirs,  then  my  Will  is,  that 
the  said  lands  be  equally  divided  amongst 
my  daughters,'  gives  a  feetail,  converted 
by  the  Act  of  Assembly  into  a  fee  simple. 
Ball  V.  Payne,  73 

DISTRIBUTION. 
Testator  devised  *all  the  rest  and  residue 
of  the  money  arising  from  the  sales  of  my 
estate,  and  debts  due  to  me,  to  all  my  dear 
^rand-children,  who  shall  attain  their  ages 
9f  twenty-one  years,  to  be  invested  in  Bank 
stock  by  my  Trustees,  for  the  use  of  my 
grand-children,  or  such  of  them  as  are  now 
born,  or  may  be  born  before  distribution, 
and  who  shall  attain  that  age,'  &c.  The 
period  of  distribution  above  mentioned, 
means  the  time  when  the  first  legatee  shall 
come  of  age,  and  have  a  right  to  demand 
his  aliquot  part,  to  the  exclusion  of  all 
others,  who  should  be  born  after  that  pe- 
riod. 

LyoAs  V.  Turner  et  ux.,  41 

EMANCIPATION. 

1.  A  promise  by  a  master  to  emancipate 
his  slave,  after  the  performance  of  a  cer- 
tain condition,  cannot  be  enforced  by  a 
Court  of  £k)uity,  even  though  the  condition 
be  complied  with.  The  Jurisdiction  of 
£k]uity  extends  only  to  cases  where  the 
pauper  has  a  legal  right  to  freedom,  but 
there  is  some  impediment  to  the  assertion 
of  the  right  in  a  Court  of  Law. 

Sawney  v.  Carter,  173 

2.  A  Deed  of  Emancipation  of  a  slave, 
executed  in  1781,  (at  which  time  emancipa- 
tion was  not  permitted,  except  in  certain 
cases,  (although  it  directs  the  freedom  to 
commence  when  he  should  come  of  age, 
that  is,  in  1796,  is  absolutely  void. 

Moses  V.  Denigree,  561 

3.  The  devise  in  Pleasants  v.  Pleasants, 
was  supported,  because  the  Testator  di- 
rected that  his  slaves  should  have  their 
freedom,  when  the  Laws  would   permit  it; 

but  here,  there  is  no  such  condition  : 
777      *it    is    an    absolute   Deed,    unlawful 

when  made  and  not  rendered  lawful 
by  the  circumstance  that  the  Law  did  af- 
terwards permit  emancipation.  Ibid. 

4.  The  Act  of  Pennsylvania  of  1780,  for 
the  gradual  abolition  of  slavery,  clearly  in- 
cludes all  negro  and  mulatto  children  bom 
of  slave  mothers  after  the  passage  of  the 
Act,  except  in  the  cases  excepted  by  the  10th 
section,  such  as  domestic  slaves  attending 
on  Delegates  to  Congress,  &c. 

Spotts  V.  Gilaspie,  566 

5.  If,  therefore,  a  citizen  of  Pennsyl- 
vania, after  the  passage  of  the  Act  be- 
queath a  female  slave  to  a  citizen  and 
resident  of  Virginia,  and  after  the  legatee's 
title  has  accrued  the  slave  have  a  child 
bom  in  Pennsylvania,  and  the  child  be 
then  brought  to  Virginia  by  its  master,  the 
child  is  free,  and  may  recover  its  freedom 
in  our  Courts.  Ibid. 

6.  But  the  mother  is  still  a  slave,  and 
though  her  children  born  in  Pennsylvania 
are  free,  tbos^  born  in  Virginia  are  '•laves. 

Ibid. 
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7.  A  Deed  of  Kmaacipation,  by  whicb 
tbe  master  manutnits  his  slaves  at  his 
death,  but  directs  that  they  shall  serve 
him  as  long  as  he  lives,  and  at  his  death 
go  free  from  all  persons,  passes  a  present 
right  to  freedom,  reserving  a  right  in  the 
grantor  to  their  personal  services  during 
his  life,  as  a  condition  of  the  emancipa- 
tion. Therefore,  a  child  born  of  one  of 
the  emancipated  females  in  the  interval 
between  the  execution  of  the  Deed  and  the 
death  of  the  grantor,  is  free  from  its  birth. 
Isaac  V.  West's  Ex'or,  652 

8  If  the  construction  of  a  Deed  of  Eman- 
cipation be  doubtful,  resort  may  be  had  to 
the  rule,  that  the  Deed  is  to  be  taken  most 
strongly  against  the  grantor,  and  to  the 
spirit  of  the  Laws  of  all  civilized  nations, 
which  favors  liberty.  Ibid. 

EQUITY. 

1.  Equity  will  not  interpose  to  arrest  a 
Judgment  at  Law,  where  the  point  has 
been  fully  decided  in  a  Court  of  Law,  un- 
less there  has  been  some  surprise,  defect 
of  evidence,  fraud,  or  some  call  for  discov- 
ery. 

Brown  v.  Street,  1 

2.  See  Fraud,  No.  1. 

3.  There  is  no  case  in  which  a  Court  of 
Equity  can  assign  to  a  creditor  a  specific 
portion  of  his  debtor's  property. 

Auld  V.  Alexander,  98 

4.  The  doctrine  of  substitution,  how  far 
it  extends.  Ibid. 

5.  See  New  Trial.  No.  1,  2. 

6.  See  Bill  of  Discovery. 

7.  Under  what  circumstances,  a  pauper, 
who  has  brought  a  suit  at  Law  for  his  free- 
dom and  failed,  may  afterwards  go  into 
Equity  for  the  same  object,  and  obtain  re- 
lief. 

Talbert  v.  Jenny,  159 

8.  See  Emancipation,  No.  1. 

9.  See  Execution,  No.  1,  2. 

10.  See  Mills,  No.  1,  2. 

11.  See  Injunction,  No.  1,  5. 

12.  Where  a  vendor  sells  a  lot  of  land  by 
parol,  puts  the  purchaser  in  possession  and 
receives  the  purchase  money,  but  conveys 
a  different  lot,  on  a  Bill  filed  by  the  pur- 
chaser, requiring  the  vendor  either  to  cor- 
rect the  mistake  by  conveying  the  lot  really 
purchased,  or  to  refund  the  money,  a  Court 
of  Equity,  on  being  satisfied  that  the 
vendor  had  no  title  to  the  property  sold, 
will  rescind  the  contract,  and  decree  the 
money  to  be  refunded. 

Lamb  v.  Smith,  552 

13.  It  is  not  the  province  of  a  Court  of 
Equity  to  see  that  justice  is  done  in  the 
abstract  in  all  possible  cases,  but  only  to 
lend  its  aid,  when  from  any  cause  without 
his  own  default  or  neglect,  a  party  Defend- 
ant at  Law,  cannot  have  justice  done  him 
in  the  Courts  of  Law ;  and  this  is  true, 
where  the  discounts,  abatements, or  damages 
which  are  claimed  to  be  set-off  in  Equity, 
arise  out  of  a  breach  of  the  same  contract 
on  which  the  Judgment  at  Law  is  founded. 

Cabell's  Ex'ors  v.  Robert's  Adm'rs,  580 

14.  Therefore,  where  C.  bound  himself  to 
pav  1001.  to  R.  for  grain  to  be  delivered  by 
him  for  a  fixed  price,  and  within  a  certain 
time,  and  R.  bound  himself  to  C.  to  deliver 
grain  of  1001.  value,  and  R.'s  Adm'rs   sued 


C.  on  the  bond,  and  recovered  Judgment 
for  the  1001.,  Equity  will  not  relieve  C.  for 
his  payments,  and  discounts  were  a  proper 
subject  of  defence  at  Law :  or,  if  R.  failed 
to  comply  with  his  contract,  C's  remedy 
was   at    Law,  on    the  bond  executed  by  R. 

Ibid. 

15.  Equity  will  not  decree  the  rescission 
of  an  executed  contract,  merely  on  the 
ground  of  an  ignorance  of  Law,  where 
theie  is  neither  fraud,  concealment,  nor 
mistake,  in  fact. 

Brown  v.  Armistead,  594 

16.  See  Infant. 

17.  Where  a  Plaintiff  goes  into  Equity 
for  a  settlement  of  accounts,  on  the  ground 
that  he  cannot  substantiate  the  items  in 
his  account,  except  by  the  Answer  and 
testimony  of   the  Defendant  himself,    and 

in  the  progress  of  the  suit,  it  appears 
778      by    his   own    showing,  *that  the  ac- 
count is  susceptible  of  proof  by  wit- 
nesses, in  a  Court  of  Law,  his  Bill   should 
be  dismissed. 

Meze  V.  Mayse,  658 

18.  A  Bill  in  Equity  does  not  lie  to  re- 
cover damages  for  breach  of  contract  merely 
sounding  in  damages.  Ibid. 

ESCAPE  WARRANT. 
Although  an  Escape  Warrant  ought  reg- 
ularly to  show  on  its  face  that  the  person 
who  issues  it,  is  a  Justice  of  the  Peace, 
yet,  on  a  Habeas  Corpus  sued  out  by  the 
person  arrested  under  it,  if  it  is  proved 
that  he  is  a  Justice,  the  prisoner  ought 
not  to  be  discharged. 

Jones  V.  Timberlake,  678 

EVIDENCE. 

1.  If  two  persons  combine  to  effect  a 
given  object,  in  an  action  against  one  of 
the  confederates,  the  declarations  of  the 
other,  who  is  not  a  party  to  the  suit,  may 
be  given  in  evidence  as  a  part  of  the  Res 
Gesta. 

Claytor  v.  Anthony,  285 

2.  See  Courts  of  Law,  No.  1. 

3.  See  Hand-writing. 

4.  An  Order  of  Court  appointing  Com- 
missioners to  allot  a  widow  her  dower  in 
slaves,  although  made  ex  parte,  and  on 
motion,  is  proper  evidence,  in  a  suit  be- 
tween a  distributee  of  the  intestate,  and  a 
purchaser  from  tbe  widow's  secocd  hus- 
band, to  show  that  she  had  only  an  estate 
for  life;  especially  where  the  widow  con- 
sented to  the  allotment. 

Hunter  v.  Jones,  541 

5.  The  Answer  of  a  Defendant  in  BSquity 
is  competent  evidence  against  the  same 
Defendant,  in  a  suit  at  Law  against  him, 
although  the  Plaintiff  at  Law  was  not  a 
party  to  the  suit  in  Equity.  Ibid. 

6.  The  declarations  of  a  vendor  of  a 
slave,  made  after  the  sale,  are  good  evi- 
dence against  the  vendee,  if  the  accord 
with  the  acknowledgments  of  the  vendee 
himself,  previously  made.  Ibid. 

7.  If  a  witness  introduced  by  the  Plain- 
tiff, speaks  of  receipts  taken  by  himself, 
the  evidence  ought  to  be  rejected  unless  he 
can  show  that  they  arc  lost,  or  out  of  the 
power  of  the  Plaintiff. 

Hamlin's  Adm'r  v.  Atkinson,  574 

8.  A  bond  given    by   a   Guardian,  on   a 
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aettlement  with  his  Ward,  after  she  comes 
of  age,  is  no  discbarge  of  the  Guardian's 
bond,  previonaiy  given  by  the  Guardian 
and  his  sureties;  nor  can  it  be  given  in 
evidence,  under  the  plea  of  conditions  per- 
formed, in  bar  of  the  specialty  though  it 
may  be  given  in  evidence  as  proof  of  what 
is  due.  Ibid. 

9.  When  the  opinion  of  an  expert  is 
offered  in  evideuce,  the  Court  may  hear 
evidence  to  ascertain  whether  he  is  an  ex- 
pert, and  then  allow  the  opinion  to  be 
given  in  evidence  to  the  Jury. 

Mendum's  Case,  704 

10.  Minute  and  remote  circumstances 
may  be  given  in  evidence.  Ibid. 

11.  If  the  Commonwealth  gives  evidence 
of  a  prisoner's  confessions,  in  the  Examin- 
ing Court,  but  declines  giving  them  on  his 
trial,  the  prisoner  cannot  be  allowed  to 
give  evidence  of  what  the  Commonwealth 
proved  in  the  Examining  Court  touching 
those  confessions.  Ibid. 

12.  The  prisoner  cannot  be  allowed  to 
prove  what  an  absent  witness,  but  who 
is  within  the  reach  of  process,  swore  to  on 
the  examination.  ibid. 

13.  See  Recognizance,  No.  1. 

14.  See  Answer. 

15.  See  Forgery,  No.  3. 

16.  See  Frauds— Statute  of,  No.  2. 

EXAMINING  COURTS. 

1.  If  an  Examining  Court  remand  to  the 
Superior  Court,  a  prisoner  charged  with 
forgery,  he  may  be  indicted  not  only  for 
forgery,  but  for  procuring  the  instrument 
to  be  forged,  and  for  acting  and  assisting 
in  the  forgery. 

Huffman's  Case,  685 

2.  So,  if  he  is  remanded  for  passing  a 
forged  note,  he  may  be  indicted  for  pass- 
ing it,  knowing  it  to  be  forged.  Ibid. 

3.  What  is  the  first  Court  after  a  pris- 
oner's commitment. 

See  Mendum's  Case,  704 

EXECUTION. 

1.  It  is  a  general  rule,  that  where  slaves 
are  improperly  taken  in  execution,  the 
owner  may  claim  the  aid  of  a  Court  of 
E^^uity  to  prevent  their  sale. 

Randolph  v.  Randolph,  194 

2.  But,  if  the  slaves  have  no  peculiar 
value  in  the  eyes  of  the  owner,  being  re- 
garded by  him  merely  as  other  property, 
E^^uity  ought  not  to  interfere.  Ibid. 

3.  Where  distribution  has  been  made  to 
distributees,  or  legatees,  with  the  assent  of 
the  Executor  or  Administrator,  a  creditor 
of  the  decedent  cannot  levy  his  Execution 
on  the  personal  property  so  distributed, 
under  a  Judgment  obtained  against  the 
personal  representative.  Ibid. 

4.  See  Deed  of  Trust,  No.  2,  3,  4. 
779  *5.  According  to  the  equitable  and 
correct  construction  of  our  Statute 
concerning  Executions,  (section  3,)  if  a 
creditor,  by  Judgment  or  Decree,  sues  out 
a  Fi.  Fa.  which  is  levied,  and  returned 
satisfied  in  part  only,  he  may  take  out  an- 
other kind  of  Execution,  as  the  Elegit, 
without  pursuing  the  Fi.  Fa.  to  a  return 
of  Nihil. 

Coleman  v.  Cocke,  618 

6.  See  Decree,  No.  1. 


EXECUTOR. 


1.  Where  the  Executor  of  one  who  had 
been  Executor  of  another  is  sued  for  a  debt 
due  by  the  first  Executor  to  the  estate  cf 
bis  testator,  the  pleadings  must  state  dis- 
tinctly that  the  claim  is  against  the  second 
Executor  as  representing  his  testator  in 
his  executorial  character,  in  order  to  en- 
title the  Plaintiff  to  rank  as  a  creditor  of 
the  first  dignity  under  the  Act  of  Assem- 
bly. 

Shearman  v.  Christian,  49 

2.  See  Execution,  No.  3. 

3.  The  ofQcial  bond  of  an  Executor,  in 
the  penalty  of  which  the  names  of  the 
obligees  are  not  inserted,  and  in'the  condi- 
tion of  which  the  names  of  the  Executor, 
and  of  the  Court  to  which  he  was  to  return 
the  account  of  his  transactions,  are  blank, 
is  materially  defective,  so  that  no  Judg- 
ment can  be  rendered  on  it. 

Cowling  V.  Nanaemond    Justices,     349 

4.  A  Testator  directed  his  Executors  to 
sell  his  land  **provided  the  said  land  will 
sell  for  as  much  as,  in  their  judgment, 
will  be  equal  to  its  value:"  the  Executors 
renounce.  An  Administrator  with  the  Will 
annexed,  may  sell  the  land  under  the  au- 
thority of  the  Statute,  for  the  proviso  in 
the  Will  does  not  differ  this  case  from  other 
cases  in  which  the  Executor  is  authorised 
to  sell. 

Brown  v.  Armistead,  594 

FACTS. 
See  Courts  of  Law,  No.  1. 
FORGERY. 

1.  It  is  not  necessary  to  set  forth  in  an 
Indictment  the  persons  whom  the  prisoner 
procured  to  forge  the  instrument  or  with 
whom  he  acted  and  assisted  in  the  forgery. 
A  general  description,  in  the  words  of  the 
Statute,  is  sufficient. 

Huffman's  Case,  685 

2.  An  Indictment  which  charges  that  the 
prisoner  caused  and  procured  a  certain  in- 
strument to  be  forged,  and  willingly  as- 
sisted in  the  forgery,  is  to  be  understood 
as  charging  that  he  caused  it  to  be  done  in 
his  presence,  and  that  be  aided,  being 
present:  that  is,  that  he  was  principal  in 
the  second  degree,  not  an  accessory.     Ibid. 

3.  A  forged  paper  is  passed  by  a  prisoner 
bearing  date  in  1828:  immediately  after, 
with  the  knowledge  of  the  holder,  the  pris- 
oner altera  the  date  to  1827.  The  Indict- 
ment sets  forth  its  tenor,  and  describes  it 
as  dated  in  1827.  The  paper  is  proper  evi- 
dence in  support  of  the  Indictment,  not- 
withstanding the  proof  that  it  bore  date  in 
1828,  when  passed.  Ibid. 

4.  See  Examining  Courts,  No.  1,  2. 

FRAUD. 
1.  A  slave  is  mortgaged,  and  afterwards 
sold  to  the  mortgagee ;  the  bill  of  sale  is 
not  recorded,  and  the  vendor  retains  pos- 
session, such  sale  is  fraudulent,  as  against 
a  subsequent  purchaser;  and  Equity  will, 
under  the  particular  circumstances,  enter- 
tain the  suit  of  the  purchaser  for  the  re- 
covery of  the  slave  against  the  fraudulent 
vendee,  who  had  clandestinely  got  posses- 
sion of  him.  Nor  can  such  fraudulent 
vendee  prevent  a  recovery  by  showing  that 
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the  Plaintiff  did  not  take  possession  at  the 
instant  of  his  purchase,  for  such  omission 
cannot  make  good  the  fraudulent  sale. 

Glasscock  v.  Batton,  78 

2.  In  debt  on  a  bond,  a  plea  that  the  bond 
was  obtained  by  fraud,  covin,  &c.,  without 
saying  whether  the  fraud  was  in  the  con- 
sideration of  the  bond,  or  in  its  execution, 
is  immaterial. 

Tomlinson's  Adm*r  v.  Mason,  169 

3.  See  Deed  of  Trust,  passim. 

4.  The  doctrine  of  fraud  per  se  investi- 
gated by  Judge  Green. 

Claytor  v.  Anthony,  285 

.S.  Conveyances  from  a  father  who  was 
in  debt,  to  his  sons,  without  any  valuable 
consideration,  declared  to  be  grossly  fraud- 
ulent, and  decreed  to  be  set  aside  at  the 
suit  of  the  creditors  of  the  father,  who  ob- 
tained their  Decrees  long  after  the  execu- 
tion of  the  Deeds. 

Coleman  v.  Cocke,  618 

6.  If  a  father  purchase  lands,  holds  the 
possession  as  real  beneficial  owner  for  sev- 
eral years,  and  then  being  in   debt,  direct 

the    conveyance      to      be      made    to 
780      *his  son.  the  conveyance  may  be  im- 
peached   for   fraud   by   a   creditor  of 
the  father.  Ibid. 

7.  See  Purchaser,  No.  2. 

FRAUDS,  Statute  of. 

1.  If  C  authorise  H  to  say  to  a  mer- 
chant, **that  he  C  would  pay  for  any  goods 
sold  to  his  son-in-law  L."  or  to  any  mer- 
chant of  whom  L  *' might  purchase,  or 
might  wish  to  purchase  goods,  that  he 
would  pay  for  L"  a  certain  sum;  this  is  a 
collateral  promise,  and  being  verbal,  is 
void  under  the  Statute. 

Cutler  V.  Hinton,  509 

2.  An  entry  in  the  merchant's  books 
against  L  is  strong  evidence  against  the 
merchant  that  he  is  dealing  with  L  and  not 
with  C,  but  if  the  entry  be  against  C,  such 
entry  is  not  evidence  for  the  merchant,  so 
as  to  make  that  an  original,  which  would 
otherwise  have  been  a   collateral  promise. 

Ibid. 

3.  The  Statute  of  Frauds  is  a  wise,  and 
salutary  law,  and  should  be  fairly,  and 
fully  carried  into  execution  by  the  Courts. 

Ibid. 

4.  There  having  been  a  written  agree- 
ment on  a  sale  of  land,  that  the  purchaser 
shall    search    for  coal   for  a  limited  time, 

^  and  on  finding  it  shall  pay  an  augmented 
price  for  the  land;  a  parol  agreement, 
varying  the  written  agreement,  by  extend- 
ing the  time  for  the  search,  is  within  the 
Statute,  and  will  not  be  enforced  by  a 
Court  of  Equity. 

Heth's      Ex'or     v.      Wooldridge's 
Kx'or,  605 

FRAUDULENT  GIFTS. 
1.  A  slave  is  given  to  an  infant,  by 
Deed,  with  a  reservation  expressed  in  the 
Deed  that  the  donor  is  to  keep  the  slave, 
and  raise  it  for  the  donee,  until  she  arrives 
to  the  age  of  thirteen.  The  slave  is  deliv- 
ered to  the  donee  on  the  day  of  the  execu- 
tion of  the  Deed,  and  on  the  same  day  is 
taken  back  by  the  donor.  The  Deed  is 
never  recorded:  the  donee  never  lived  with 


the  donor.     The  gift  is  void  under  the  Act 
of   Assembly    concerning    gifts   of  slaves, 
and    the   Donee  having  past  the  age  of  13, 
cannot  recover  the  slave  from  the  donur. 
Durham  v.  Dunkly,  135 

2.  A  gift  of  slaves  can  only  be  evidenced 
by  a  Deed  or  Will,  duly  proved  and  re- 
corded, or  by  possession  passing  from  the 
donor  to  the  donee,  and  remaining  with 
the  donee,  or  some  one  claiming  under 
him.  Ibid. 

3.  The  possession  here  meant  is  an 
actual,  abiding,  permanent  possession. 

lb. 

4.  A  parol  gift  of  a  slave  by  a  father  to 
an  infant  child  living  with  him,  by  a  dec- 
laration that  the  gift  is  made  without  de- 
livery of  possession,  is  not  good  against  a 
subsequent  purchaser  of  that  slave,  al- 
though such  purchaser  knew,  at  the  time 
of  his  purchase,  that  the  father  had  so 
made  the  gift. 

Hunter  v.  Jones,  541 

5.  See  Insolvents,  No.  2,  3,  4. 

6.  If  a  father  give  a  slave  to  a  child,  and 
the  donor  retain  possession  of  the  slave  and 
exercise  control  over  it,  the  gift  is  not  the 
less  fraudulent,  because  the  child  always 
lived  with  the  father  and  the  slave  was  al- 
ways called  the  child's  in  the  family  and 
neighborhood. 

Shirley  v.  hong,  764 

7.  A  parol  gift  of  a  slave  to  a  child, 
without  possession  in  the  donee,  is  void, 
as  between  donor  and  donee;  and  if  the 
slave  given  be  conveyed  by  Deed,  ( unac- 
companied with  possession  in  the  donee,) 
and  without  being  recorded,  it  is  void  as 
to  creditors  and  purchasers.  Ibid. 

8.  See  Answer. 

FULLY  ADMINISTERED. 

Sec  Verdict,  No.  1.  3. 

GAMING. 

The  distinctive  feature  in  the  character 
of  the  games,  called  A.  B.  C.  and  B.  O. 
and  Faro  Bank,  is,  that  the  chances  of  the 
game  are  unequal,  all  other  things  being 
equal,  and  those  unequal  chances  are  in 
favor  of  the  exibitor  of  the  games,  or 
tables.  If  other  games  resemble  those 
standard  games  in  tbat  distinctive  feature, 
they  come  within  the  terms  of  the  17th  sec- 
tion of  the  Gaming  Act,  being  '^gaming 
tables  of  the  same  or  like  kind,  and  are 
liable  to  the  penalties  denounced  against 
those  standard  games,  whatever  may  be 
the  denomination  of  those  other  games, 
and  whether  played  with  cards,  dice,  or  in 
any  other  manner.  Under  this  construc- 
tion, the  exhibitor  of  a  gaming  table, 
called  Hap-hazard,  alias  Snickup,  Ac.  held 
to  be  liable  to  the  same  punishment  with 
the  exhibitor  of  Faro  Bank. 

Wyatt's  Case,  694 

781  ♦GUARDIAN. 

1.  If  an  Administratrix  settles  her 
accounts  as  such,  in  which  a  balance  is 
found  due  to  the  estate  of  the  intestate, 
and  then  she  qualifies  as  Guardian  of  the 
infant  children  of  the  intestate,  and  re- 
ceives their  distributive  shares  into  her 
hands,  the  sureties  in  the  Administration 
Bond,  are  absolved  from  the  claim  of   the 
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diatribntees,  and  the  sureties  in  the  Guard- 
ians' Bond  are  bound  to  them. 

Myers  v.  Wade,  444 

2.  A  Guardian  caunot  apply  any  part  of 
the  principal  of  the  infant's  estate  to  his 
education,  or  maintenance,  without  the 
previous  consent  of  the  Court  appointing 
the  Guardian,  according  to  the  provisions 
of  the  26th  section  of  the  Act  concerning 
Guardians.  Ibid. 

3.  A  parent  who  is  Guardian  of  his  chil- 
dren, is  more  bound  than  others  to  a  strict 
observance  of  this  rule,  for  there  is  a  nat- 
ural, if  not  a  legal  obligation  on  all  par- 
ents to  support  their  children,  if  of  ability 
to  do  so.  Ibid. 

4.  If  the  expense  of  maintaining  and  ed- 
ucating infant  wards,  exceeds  their  annual 
income,  until  they  become  of  age  to  render 
service;  and  if,  when  they  arrive  to  that 
age,  their  services  are  equal  to  their  sup- 
port, the  surplus  of  expenditure  during  the 
former  period,  ought  to  be  set-off  against 
the  income  of  their  estates  during  the  lat- 
ter period,  till  they  arrive  to  the  age  of  21 
years.  Ibid. 

5.  Guardians  in  Socage,  and  Testamen- 
tary Guardians,  (although  they  have  no 
beneficial  interest,)  yet  have  a  legal  inter- 
est, accompanied  with  the  possession  of 
the  Ward's  laud  during  the  Guardianship. 
If,  therefore,  a  person  trespass  on  the  lands 
of  an  infant,  and  cut  and  carry  away  his 
trees  without  the  license  of  the  Guardian, 
the  Ward  cannot  maintain  trespass,  but 
the  Guardian  may,  and  he  must  account 
to  the  Ward  for  the  damages  recovered. 

Truss  V.  Old,  556 

6.  If  the  trees  are  cut  and  carried  away 
by  permission  of  the  Guardian,  no  trespass 
is  committed,  and  the  infant,  even  after 
the  Guardianship  has  ceased,  cannot  main- 
tain trespass  for  the  act.  The  wrong  must 
be  compensated  to  the  Ward  by  the  Guard- 
ian. Ibid. 

7.  It  seems  that  if  timber  trees,  growing 
on  the  inheritance  of  the  Ward,  are  thrown 
down  by  tempest  or  otherwise,  they  become 
personal  property,  and  the  Guardian  has  a 
legal  right  to  sell  them  as  being  perish- 
able, and  of  no  value,  except  as  a  subject 
of  sale,  and  in  such  case,  the  infant  can- 
not bring  trover  for  them.  Ibid. 

8.  See  Evidence,  No.  8. 

HAND-WRITING. 

1.  The  evidence  of  a  witness  as  to  hand- 
writing, who  has  formed  an  acquaintance 
with  it,  from  seeing  the  party  write,  or 
from  a  course  of  correspondence,  is  not 
Tendered  incompetent,  nor  its  weight  im- 
paired, by  his  having  referred  to  papers  in 
his  own  possession,  known  to  be  written  by 
the  party,  to  refresh  his  (the  witness's 
memory. 

Redford's  Adm'r  v.  Peggy,  316 

2.  Qu.  Is  the  evidence  of  a  witness,  who 
has  frequently  seen  the  Testator  write  his 
name  to  receipts;  and  who  has  resorted  to 
those  receipts  to  refresh  this  memory;  who 
testities,  that  he  believes  the  body  of  the 
Will  and  signature  to  be  the  hand-writing 
of  the  Testator,  though  he  fo'^ms  that  be- 
lief from  comparison,  and  would  not  be 
able  to  prove  the  hand-writing,  except 
from  comparing  it  with    the   signature    to 


the  said  receipts,  competent  to  prove  the 
hand-writing?  The  Court,  of  four  Judges, 
was  equally  divided.  Ibid. 

3.  Qu.  May  not  a  Court  of  Probate  resort 
to  a  comparison  of  hand-writing*?  Ibid. 

IGNORANCE  OF  LAW. 
See  Equity,  No.  IS. 

INDICTMENT. 

1.  In  an  Indictment  with  three  counts, 
if  in  the  third  count  it  is  omitted  to  be 
stated  that  the  Grand  Jury,  *'on  their 
oath,"  present,  (the  first  two  counts  being 
regular  in  that  respect, )  the  objection  is 
obviated  by  the  fact,  that  the  Record 
states,  that  the  Grand  Jury  were  sworn  in 
open  Court. 

Huffman's  Case,  685 

2.  See  Examining  Courts,  No.  1,  2. 

3.  See  Forgery,  No.  1,  2. 

INFANT. 

Although  it  is   a    general    rule,  that   an 

infant   Defendant    is  not  bound  by  a 

782      Decree,  if  *when    he   arrives  of  age, 

he  can  show  error  in  it,  yet  it  seems, 

that  where  a   Decree    is  obviously    for  his 

benefit,  his  rights  may  be  absolutely  bound 

by  it. 

Brown  v.  Armistead,  594 

INJUNCTION. 

1.  A  creditor  cannot  have  the  aid  of  a 
Court  of  Equity  to  prevent,  or  interfere 
with  in  any  way,  the  disposition  that  a 
debtor  may  make  of  his  property,  unless 
the  debtor  has  first  proceeded  as  far  as  he 
can  at  Law.  To  subject  real  estate,  he 
must  have  obtained  a  Judgment  at  Law, 
and  to  subject  personalty,  he  must  have 
Judgment  and  Execution. 

Rhodes  V.  Cousins,  188 

2.  It  is  an  irregular  proceeding  in  a 
Chancellor,  to  dissolve  an  Injunction  in 
Courti  with  a  direction,  that  the  order  of 
dissolution  should  not  go  out;  and  then  in 
vacation,  to  direct  that  the  order  should  go 
out. 

Randolph  v.  Randolph,  194 

3.  See  Appeal,  No.  1. 

4.  Where  an  Injunction  is  granted,  and 
a  material  fact  is  alleged  in  the  Bill,  and 
not  denied  in  the  Answer,  such  fact  must 
be  taken  as  true  on  a  motion  to  dissolve ; 
and  no  other  proof  will  be  required  on  such 
motion.  lb. 

5.  The  owner  of  slave  property,  which 
has  been  taken  by  virtue  of  an  Execution 
against  another's  goods  and  chattels,  is 
entitled  to  an  Injunction  to  stay  the  sale, 
though  he  neither  alleges  nor  proves  the 
peculiar  value  of  the  property. 

Harrison  v.  Sims,  506 

6.  When  a  Chancellor  refuses  to  re-in- 
state an  Injunction,  on  new  proofs' of  the 
allegations  of  a  Bill,  a  Judge  of  the  Court 
of  Appeals  has  a  right,  on  an  appeal  to 
him,  to  re-instate  it. 

Webster  v.  Couch,  519 

7.  In  a  Bill  of  Discovery,  if  the  Defend- 
ant makes  no  discovery,  but  on  the  con- 
trary negatives  the  allegations  of  the  Bill, 
the  Injunction  awarded  on  the  Bill,  should 
be  dissolved.  Ibid. 

8.  If  a  Bill,  which  is  in  part  an  Injunc- 
tion, be  multifarious,  that  objection  cannot 
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be  made  on  a  motion  to  dissolve  the  in- 
junction. It  must  be  made  at  the  final 
hearing. 

Shirley  v.  Long,  764 

INSOLVENTS. 

1.  When  a  debtor  takes  the  insolvent 
oath,  and  delivers  in  a  schedule,  the  Sheriff 
is  vested  by  the  Act  of  Assembly,  with  all 
the  insolvent's  estate,  interests  and  rights, 
whether  they  are  named  in  the  «ichedule,  or 
not,  and  whether  the  property  be  in  the 
possession  of  the  debtor,  or  in  that  of  any 
other  person. 

Shirley  v.  Long,  735 

2.  If  an  insolvent  debtor,  having  made  a 
fraudulent  gift  of  a  slave  to  a  child,  in  his 
schedule  disclaims  all  title  to  the  said 
slave,  the  Law  vests  in  the  Sheriff  the 
legal  title  to  the  slave,  the  gift  being  void, 
and  he  may  recover  it  in  a  Court  of  Law 
from  the  debtor,  who  still  retains  posses- 
sion of  it.  Ibid. 

3.  The  Sheriff  has  the  right  to  sell,  and 
to  pass  by  Deed,  a  slave,  or  other  chattel, 
which  the  insolvent  debtor  has  made  a 
fraudulent  gift  of  to  his  child,  (but  of 
which  the  debtor  retains  possession,)  and 
the  purchaser  under  such  sale  may  recover 
the  slave,  or  other  chattel,  although  the 
sheriff  had  not  possession  of  it,  at  any 
time.     By  two  Judges.  Ibid. 

4.  if  the  property  so  fraudulently  given, 
be  not  in  the  possession  of  the  insolvent 
debtor,  but  of  some  other  person,  although 
the  title  vests  in  the  Sheriff,  it  seems  that 
he  cannot  sell  the  property,  but  must  pro- 
ceed by  summons  against  the  person  hold- 
ing   it,    under    the  35th  and  36th  sections. 

Ibid. 

5.  The  Sheriff  is  a  Trustee  for  the  cred- 
itors, and  if  he  violates  his  trust,  or  the 
spirit  of  the  Act,  by  selling  the  chattels 
improperly,  he  is  responsible  like  other 
Trustees,  but  the  sale  is  not  void,  and  the 
purchafter  may  recover.  Ibid. 

6.  See  Deed. 

INTEREST  of  Money. 

1.  The  vendee  of  land,  on  a  credit,  to 
whom  a  Deed  is  made,  and  possesfiion 
given,  is  not  excused  from  paying  interest 
on  the  purchase  money,  because  of  the  pay- 
ment of  the  principal  having  been  delayed 
by  the  adverse  claim  and  suit  of  a  third 
party,  the  vendee  during  all  that  time  hav- 
ing enjoyed  the  issues  and  profits  of  the 
land. 

Selden  v.  James,  465 

2.  The  covenant  of  the  vendor  was  to 
sell  and  convey  a  perfect  title,  (which  was 
done,  as  proved  by  the  result  of  the  trial,) 
not  that  there  should  be  no  claimants;  he 
has  not,  therefore,  committed  a  breach  of 
his  covenant;  in  this,  there  is  no  excuse 
for  non-payment  of  interest.  Ibid. 

3.  The  veridee's  costs  in  defending  the 
suit  cannot  be  set  off  against   the  interest. 

Ibid. 
783  ^4.  To  excuse  the  vendee  from  pay- 

ing the  interest,  it  is  not  enough 
that  he  should  be  ready  and  willing  to  pay 
the  principal;  it  ought  to  appe;)r  that  he 
kept  it  useless  and  unproductive  by  him, 
and  that  he  gave  the  vendee  notice  of  that 
fact.  Ibid. 


5.  In  this  case  the  Commonwealth  being 
the  claimant,  who  proceeded  by  Inquisition 
of  Escheat,  the  supposed  seizin  in  Law  in 
the  Commonwealth,  upon  office  found,  did 
not  prevail  over  the  actual  seizin  of  the 
vendee,  who,  as  he  actually  enjoyed  the 
rents  and  profits,  is  not  excused  from  pay- 
ing interest  by  that  supposed  seizin.  Ibid. 
JEOFAILS. 

In  debt  on  a  Judgment  for  501.  19  10,  the 
verdict  finds  for  the  Plaintiff  the  sum  of 
501.  'that  being  the  debt  in  the  Declaration 
mentioned  ;*  the  error  is  in  the  sum  only, 
which  may  be  regarded  as  surplusage,  and 
the  verdict  is  cured  by  the  Statute  of  Jeo- 
taiU.  But  the  Judgment  being  for  the 
lesser  sum,  the  Defendant  cannot  complain 
of  it. 

Roane's    Adm'rs    v.     Drummond's 
Adm'rs,  182 

JOINT  OBLIGATIONS. 

1.  A  sealed  instrument,  written  in  the 
singular  number,  but  signed  and  sealed  by 
two  persons,  is  joint  and  several. 

Holman  &  Wilson  v.  Gilliam,  39 

2.  Where  a  joint  Judgment  is  obtained 
against  two  Defendants,  and  one  dies,  an 
action  of  debt  on  the  Judgment  lies  against 
the  representative  of  the  deceased  Defend- 
ant,  the  Law  respecting  joint  rights  and 
obligations  being  applicable  to  joint  Judg- 
ments. 

Roane's    Adm'rs    v.     Drummond's 
Adm'rs,  182 

JUDGMENT. 

1.  A  demurrer  to  the  Declaration  is  tiled, 
and  also  a  demurrer  to  the  evidence,  and 
the  Court  decide  against  the  demurrer  to* 
the  Declaration ;  whereupon^  the  jury  find  a 
verdict  for  the  Plaintiff,  subject  to  the 
(Opinion  of  the  Court  on  the  demurrer  to 
evidence.  The  Court  render  final  Judg- 
ment for  the  Plaintiff.  This  shall  be  con- 
sidered as  a  Judgment  on  the  demurrer  to 
evidence,  in  favor  of  the  Plaintiff. 

Holman  &  Wilson  v.  Gilliam,  39^ 

2.  The  mode  in  which  a  party  roust  avail 
himself  of  a  former  Judgment  for  the  same 
cause  of  action  is  by  plea  in  bar,  or  in  an 
action  of  assumpsit,  by  evidence  on  the 
general  issue. 

Cleaton  v.  Chambliss,  86 

3.  A  former  Judgment  cannot  be  pleached 
in  bar,  unless  it  was  directly  upon  the 
same  point,  and  between  the  same  parties 
or  privies.  Ibid. 

4.  A  Judgment  between  the  same  parties,, 
upon  the  same  point,  which,  if  pleaded, 
would  have  been  a  perfect  bar  is,  when 
used  as  evidence  under  the  general  issue, 
not  conclusive  on  the  Jury,  but  only  evi- 
dence to  be  weighed  by  them.  Ibid. 

5.  A  Judgment,  when  assets,  refers  to 
the  time  of  the  plea  pleaded ;  and  as  to  as- 
sets received  after  that  time,  no  enquiry 
can  be  made  in  that  suit. 

Gardner's  Adm'r  v.  Vidal,  106 

JURISDICTION. 
1.  Where  the    principal    sum    demanded, 
together  with  the  interest,  is   of   sufficient 
amount    to   give  jurisdiction,  the  Court  of 
Appeals  will  take    cognizance  of  the  Case. 
Stratton    v.    Mutual  Assurance  So- 
ciety, 22 
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2.  A  Judgment  was  readcred  in  the  Supe- 
rior Court  of  Chesterfield*  on  the  15th  No- 
vember, the  day  on  which  the  General 
Court  is  directed  by  Law  to  be  held  at  the 
Capitol:  the  distance  is  judicially  known 
to  be  not  more  than  three  hours  ride  from 
one  place  to  the  other.  It  does  not  appear 
on  the  Record  but  that  the  Judgment  might 
have  been  rendered  in  time  to  enable  the 
Judge  to  close  that  Court,  and  attend  at 
the  Capitol  to  his  duties  as  one  of  the  Gen- 
eral Court,  on  the  same  day.  The  Supe- 
rior Court  had  jurisdiction  to  render  the 
Judgment  on  that  day. 

Mendum's  Case,  704 

3.  Qu.  May  not  a  Superior  Court  extend 
its  Session  into  the  appointed  Term  of  the 
next  succeeding  Superior  Court,  so  that 
the  Judge  may  leave  himself  time  t«  open 
his  next  Court  by  4  o'clock  of  the  third 
day?  Ibid. 

4.  Qu.  May  not  a  Judge,  if  the  business 
of  the  Court  imperiously  require  it,  keep 
open  a  Court  so  long  as  that  he  cannot  go 
to  the  succeeding  Court  in  time  to  open  it? 

Ibid. 
LARCENY. 
See  Verdict,  No.  6,  7,  8. 
784  ^LEGACIES. 

1.  Although  legacies  do  not  stand 
on  as  high  ground  as  debts,  yet  if  the  per- 
sonal fund  be  inadequate,  or  if  there  be 
expressions  in  a  Will  tending  to  show  that 
the  Testator  had  the  land  in  his  mind,  a 
Court  will  make  them  a  charge  on  the  land, 
rather  than  they  shall  go  unpaid. 

Downman  v.  Rust,  587 

2.  Therefore,  where  a  single  woman, 
having  but  little  personal  property,  and 
real  estate  of  considerable  value,  having 
only  one  brother,  who  would  have  been  her 
heir  and  distributee,  by  her  Will  bequeaths 
pecuniary  legacies,  and  makes  the  brother 
executor  and  residuary  legatee,  she  must 
be  considered  asintending  that  the  legacies 
should  be  paid  out  of  the  land;  and  they 
were  decreed  to  be  a  charge  upon  it.     Ibid. 

3.  A  purchaser  of  the  land  from  the  dev- 
isee, with  notice  of  the  legacies,  is  bound 
to  see  to  the  application  of  the  purchase 
money,  and  the  land  held  to  be  chargeable 
in  his  hands  for  the  legacies:  not  on  the 
ground  of  fraud,  but  on  the  principle  of 
caveat  emptor.  lb. 

LIMITATIONS— Act  of. 

1.  A  plea  of  the  Act  of  Limitations  ought 
not  to  be  received  after  issue  joined  on  an- 
other pica,  unless  some  good  reason  be  as- 
signed why  it  was  not  sooner  tendered. 
Note.  It  was  tendered  four  years  after  the 
first  issue. 

Martin  v.  Anderson,  19 

2.  See  Mutual  Assurance  Society,  No.     1 

LUNATIC. 
A  committee  of  a  lunatic,  appointed  by 
a  Chancellor,  is  a  mere  Commissioner  of 
the  Court,  managing  the  person  and  estate 
of  the  lunatic,  under  the  dir<*ction  of  the 
Chancellor,  and  is  responsible  to  the  Court 
as  a  receiver,  removable  in  its  discretion, 
and  not  liable  to  be  sued  at  Law  on  claims, 
either   against    the  lunatic  himself,  or  his 


estate,  as  in  the  case  of   a    committee    ap- 
pointed under  the  Statute. 

Boiling  V.  Turner,  584 

MERGER. 

The  question,  whether  trespass  is  merged 

in  felony,  and  whether  felony   is  a  bar,  or 

even  a  suspension  of  a  civil  remedy  for  the 

same  act,  investigated  by  Judge  Green. 

Allison  V.  Farmers*  Bank,  204 

MILLS. 

1.  Where  a  Corporation  claims  a  right  to 
abate  a  mill-dam  as  a  nuisance,  because  it 
obstructs  the  navigation  of  a  stream,  and 
such  abatement  would  produce  great  loss 
to  the  mill  owner,  and  great  inconvenience 
to  the  public,  a  Court  of  Equity  has  juris- 
diction to  prevent  such  abatement,  and  to 
preserve  to  the  mill-owner  his  establish- 
ment, until  the  question,  whether  the  mill- 
owner  has,  or  has  not,  a  right  to  keep  up 
his  dam  be  decided. 

Crenshaw  v.  Slate  River  Company,  245 

2.  The  inadequacy  of  the  damages,  which 
any  Jury  could  give  to  the  mill-owner,  in 
a  suit  against  a  Corporation,  for  the  loss 
and  injury  sustained  by  him,  by  the  re- 
moval of  his  dam,  is  also  a  good  ground 
for  the  interposition  of  Equity.  Ibid. 

3.  Although  grants  of  lands  to  indi- 
viduals may  include  the  bed,  and  banks  of 
streams  or  rivers,  yet  the  public  have  a 
right  to  the  use  of  all  such  streams  for  the 
purposes  of  navigation:  but  the  Legisla- 
ture (representing  the  sovereign  power.) 
may  confer  on  individuals,  by  general  Law, 
or  particular  grants,  ri^rhts  in  opposition 
to,  and  paramount  to  this  public  right  and 
such  paramount  rights  have  been  conferred 
on  owners  of  mills,  by  the  General  Law 
authorising  the  Courts   to   establish  mills. 

Ibid. 

4.  A  grant  by  the  County  Court,  to  erect 
a  dam  and  establish  a  mill,  (after  the  pre- 
cautionary proceedings  prescribed  by  the 
General  Law,  have  been  adopted,)  is  a  per- 
fect one,  and  vests  in  the  grantee  all  the 
public  right  to  the  stream,  or  so  much  of  it 
as  is  necessary  to  the  full  enjoyment  of 
the  mill  erected  tinder  the  order.  Ibid. 

5.  After  a  dam  and  mill  have  been 
erected  according  to  Law,  another  Act  of 
Assembly,  which  imposes  on  the  owner  of 
the  dam  heavy  burthens  for  the  benefit  of 
navigation ;  and  on  his  failure  to  do  what 
is  thus  onerously  laid  on  him,  vests  in  a 
company  the  power  to  abate  the  dam  as  a 
nuisance,  without  a  full  indemnification, 
and  equivalent  for  the  injury  thus  done  to 
his  vested  rights,  is  unconstitutional  and 
void.  Ibid. 

MISNOMER. 
A  suit  instituted  in    one    name    will    not 
justify    a    Declaration  and  Judgment 
785      in  another;  •therefore,  when  a  Plain- 
tiff has  two  baptismal  names,  and    a 
mistake    is    made    in    the  second  or  middle 
name,  it    is    a    misnomer,  and    is   a    fatal 
error,  not  only  on  a  plea  in  abatement,  but 
on  a  Judgment  by  default. 

Ming  &  Green  v.  Gwatkin,  551 

MURDER. 
1.  To  constitute  murder  in    the   first    de- 
gree, it  is  not  necessary  that  the    premedi- 
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tated  design  to  kill,  should  have  existed 
for  any  particular  length  ot  time.  If 
therefore,  the  accused,  as  he  approached 
the  deceased,  and  hrst  came  within  view 
of  him,  at  a  short  distance,  then  formed 
the  design  to  kill,  and  walked  up  with  a 
quick  pace  and  killed  him  without  any 
provocatiofi  then  or  recently  received,  it  is 
murder  in  the  first  degree. 

Whiteford's  Case.  721 

2.  The  Legislature,  in  their  description 
of  offences  which  constitute  murder  in  the 
first  degree,  has  at  first  enumerated  some 
of  the  most  striking  instances  of  deliberate 
and  cruel  homicide;  but  finding  it  impos- 
sible to  enumerate  all  of  them  then  pro- 
ceeded, by  general  words  to  embrace  all 
kinds  of  wilful,  deliberate  and  premeditated 
killing.  It  is  improper  to  interpolate  the 
word  '^such'*  in    that  general   description. 

Ibid. 

3.  It  seem,  that  the  offence  of  homicide, 
by  a  workman  throwing  timber  from  a 
house,  into  the  street  of  a  populous  city, 
without  warning,  or  of  a  person  shooting 
at  a  fowl  animo  furandi,  and  killing  a 
man,  are  instances  of  murder  in  the  second 
degree.  Ibid. 

MUTUAL  ASSURANCE. 

1.  On  a  motion  for  quotas  by  this  Soci- 
ety, the  Act  of  Limitations  is  no  defence, 
because  the  Declaration  for  insurance  is  a 
sealed  instrument. 

Stratton  v.  Mutual  Assurance  Soci- 
ety, 22 

2.  A  purchaser  from  one  who  has  insured 
the  property,  is  liable  for  quotas,  upon 
motion,  as  well  as  an   original  subscriber. 

Ibid. 

3.  If  a  Defendant  in  such  motion  does 
not  object  that  he  is  not  assignee,  in  the 
Inferior  Court,  it  is  too  late  to  make  the 
objection  in  the  Appellate  Court.  Ibid. 

4^  Quotas  due  before  the  Act  of  1822, 
may  be  recovered  by  motion,  before  a  sale 
under  that  Act.  Ibid. 

5.  The  7ii  per  cent,  imposed  by  the  Society 
to  indemnify  them  for  the  expenses  in- 
curred in  the  employment  of  collectors  are 
not  usury,  nor  in  the  nature  of  a  penalty, 
but  stipulated  damages.  Ibid. 

6.  A  Judgment  '*that  the  Plaintiff  re- 
cover damages,  and  expenses,  according  to 
law,  and  the  rules  and  regulations  of  the 
Society,"  without  specifying  the  amount, 
or  nature  of  the  damages  and  expenses,  is 
erroneous  for  uncertainty.  Ibid. 

NAVIGATION. 
See  Mills,  No.  3.  4,  5. 

NE  EXEAT. 
A  Writ  of  Ne  Exeat  cannot  be  granted 
unless,  1st.  There  is  a  precise  amount  of 
debt  positively  due:  2d.  It  must  be  an 
Equitable  demand  on  which  the  Plaintiff 
cannot  sue  at  Law,  except  in  cases  of  ac- 
count, and  a  few  others  of  concurrent  ju- 
risdiction: 3d.  The  Defendant  must  be 
about  to  quit  the  country,  proved  by  affi- 
davits as  positive  as  those  required  to  hold 
to  bail,  at  Law. 

Rhodes  v.  Cousins,  188 

NEW  TRIAL. 
1.  After  a  trial  at  Law,  a  Court  of  Equity 


will  not  grant  a  new  trial,  merely  because 
injustice  has  been  done,  but  the  party  ap- 
plying for  the  new  trial  must  show  that  be 
has  done  every  thing  that  could  be  reason- 
ably expected  from  him,  to  obtain  relief 
at  Law. 

Faulkner's  Adm'x  v.  Harwoud,  125 

2.  After  a  verdict  and  judgment  at  Law, 
Ekinity  will  not  grant  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  un- 
less the  applicant  has  used  proper  diligence 
to  procure  such  evidence  before  the  trial  at 
Law,  or  the  case  is  involved  in  great  doubt 
and  obscurity. 

Arthur  v.  Chavis,  142 

NON  EST  FACTUM. 

1.  The  plea  of  Non  Est  Factum,  whether 
general  or  special,  must  conclude  to  the 
country:  and  in  such  case,  the  Plaintiff 
cannot  reply  any  new  matter.  He  must 
either  accept  it  by  a  similiter  or  demur. 

Cleaton  v.  Chambliss,  86 

2.  The  consent  of  an  obligor,  to  an  al- 
teration of  the  bond,  given  after  the  alter- 
ation is  made,  will  not    repel    the    plea    of 

Non  Est  Factum;  but  a  consent 
786      *given    before   or  at  the  time  of,  the 

alteration,  will  be  considered  as  a 
re-execution.  Ibid. 

NONSUIT. 

1.  The  damages  of  $5,  given  by  Act  of 
Assembly  in  case  of  non-suits,  ought  to  be 
awarded  in  all  cases  of  dismissions  and 
discontinuances,  produced  by  a  voluntary 
abandonment  of  the  cause  by  the  Plaintiff, 
after  the  Defendant's  appearance,  whether 
in  the  Ofiice,  or  in  Court,  and  such  dismis- 
sions ought  to  be  entered  up  as  non- 
suits. 675 

2.  But  the  dismission  of  a  suit  for  a  fail- 
ure to  give  security  for  costs,  is  not  such 
a  voluntary  failure  to  prosecute  as  author- 
ises this  Judgment.  Nor  in  case  of  a  Re- 
traxit ought    these  damages  to  be  awarded. 

Pinner  v.  Edwards,  675 

NUISANCE. 
To  maintain  a  public  prosecution  for  a 
nuisance,  (in  damming  up  the  waters  of  a 
creek,  whereby  they  became  stagnant,  and 
the  air  corrupted  and  infected,)  it  is  nec- 
essary in  the  Indictment  to  allege,  and  on 
the  trial  to  prove,  that  the  obstructions 
produced  the  nuisance,  in  or  near  a  public 
highway,  or  in  some  other  place  in  which 
the  public  have  a  special  interest. 

Webb's  Case,  726 

PARENT  AND  CHILD. 

1.  Where  a  father,  being  indebted  to  his 
children,  afterwards  conveys  property  to 
them,  which  is  more  than  equal  to  the 
amount  of  the  debt,  this  conveyance  shall  be 
presumed  to  be  in  satisfaction  of  the  debt, 
if  there  are  no  circumstances  to  prove  a 
contrary  intention. 

Kelly  V.  Kelly's  Ex'ors,  176 

2.  Although  the  property  conveyed,  and 
the  debt,  are  not  ejusdem  generis,  the  one 
may  be  a  satisfaction  of  the  other,  if  the 
intention  of  the  testator  be  apparent,  that 
such  should  be  the  effect.  Ibid. 

PAROL  AGREEMENTS. 
See  Frauds— Statute  of. 
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PAUPKR. 
See  Equity,  No.  7. 

PAYMENT. 

See  Aasigned  Bond. 

PLEAS. 

1.  Where  a  plea  concludes  with  a  verifi- 
cation, there  cannot  be  a  joinder  of  iaaue 
without  a  replication. 

Lockridge  y.  Carlisle,  20 

2.  See  Non  Est  Factum,  No.  1. 

3.  See  Judgment,  No.  2,  3,  4. 

4.  See  Fraud,  No.  2. 

5.  Where  property  is  sold,  a  bond  taken, 
iiuit  brought,  and  the  Defendant  pleads 
that  the  property  was  of  less  value  than  it 
was  represented  to  be,  such  defence, 
sounding  altogether  in  damages  is  bad; 
and  the  proper  remedy  would  be  an  action 
of  deceit. 

Tomlinson's  Adm'r  v.  Mason,  169 

6.  See  Demurrer,  No.  2,  3. 

7.  A  Defendant  files  four  pleas,  one  gen- 
eral, and  three  special.  The  third  plea, 
which  is  the  second  special  plea,  is  bad, 
and  the  fourth  plea,  being  the  third  special 
plea,  is  good.  The  Record  states,  that  the 
Plaintiff  objected  to  the  recepetion  of  the 
third  special  plea,  which  objection  was 
over-ruled.  There  is  no  other  designation 
of  the  plea  which  was  objected  to,  than  its 
number.  The  Appellate  Court  having  no 
other  guide  than  the  Record,  decided  that 
the  objection  to  the  third  special  plea  was 
properly  over-ruled. 

Graham's  Adm'rs  v.  Pence,  529 

8.  See  Trespass,  No.  8. 

PROMISE. 

1.  A.  being  indebted  to  B.,  transfers, 
without  written  assignment,  two  bonds 
due  by  C.  to  A.  Previous  to  the  transfer, 
C.  promise  B.  that  they  should  be  paid 
when  they  should  become  due.  B.  brought 
suit  in  the  name  of  A.  on  the  bonds; 
C.  pleaded  non  est  factum,  and  a  verdict 
and  judgment  were  rendered  in  his  favor. 
B.,  the  transferree,  then  sued  C.  on  his 
promise.  Such  an  action  may  well  be 
maintained. 

Cleaton  v.  Chambliss,  86 

2.  See  Emancipation,  No.  1. 

PURCHASER. 
1.  A  Defendant,  who  claims  to  be  a  pur- 
chaser   without     notice,     must    expresssly 
deny   notice   in    his   Answer,  though    it  is 
not  charged  in  the  Bill. 

Downman  v.  Rust,  591 

787  *2.  Although  if  a  son  obtain  a  con- 

veyance for  land  purchased  by  his 
father,  that  conveyance  may  be  set  aside 
for  fraud  by  a  creditor  of  the  father,  whilst 
the  land  is  in  the  hands  of  the  son ;  yet,  if 
the  son  sell  and  convey  the  land  to  a  third 
person  for  valuable  consideration  who  has 
no  notice,  of  the  fraud  between  father  and 
son,  such  person  being  a  bona  fide  pur- 
chaser, will  be  protected  in  his  purchase, 
against  the  creditors  of  the  father  from  the 
operation  of  the  Statute  of  Frauds,  by  its 
proviso. 

Coleman  v.  Cocke,  618 

3.  Though  the  Deed  of  such  bona  fide 
purchaser  be  not  duly  recorded,  yet  he  will 
be  protected  in  his  purchase  against  a  cred- 
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itor  of  the  father,  who  obtains  a  Decree 
against  the  father  after  the  bona  fide  pur- 
chase so  made,  because  such  a  purchase 
has  a  prior  equity  to  such  creditor.       Ibid. 

4.  See  Fraud,  No.  5,  6. 

5.  See  Legacies,  No.  3. 

RECOGNIZANCE. 

1.  In  recognizance  of  bail,  for  the  ap- 
pearance of  a  prisoner  to  answer  an  Indict- 
ment, if  the  principal  be  bound  in  a 
particular  sum,  and  the  sureties  be  sepa- 
rately bound  in  a  like  sum,  on  default  by 
the  principal,  and  on  a  rule  against  the. 
sureties,  to  show  cause  why  a  Sci.  Fa. 
should  not  be  awarded  against  them  the 
principal  recognissor  is  not  a  competent 
witness  for  them,  to  show  that  the  Sci.  Fa. 
should  not  be  awaided. 

Commonwealth  v.  Craig,  &c.,  731 

2.  If  at  a  subsequent  Term  of  a  Court, 
after  the  default  of  the  principal  has  been 
recorded,  the  sureties,  on  a  rule  against 
them,  can  show,  to  the  satisfaction  of  the 
Court,  that  the  principal  was  rendered  un- 
able, by  reason  of  wounds  and  sickness,  to 
appear  at  the  proper  Court,  the  Court  may 
spare  the  recognizance,  and  decline  award- 
ing a  Sci.  Fa.  Ibid. 

3.  In  showing  cause  against  the  rule, 
affidavits  are  admissible  without  requiring 
the  presence  of  the  witnesses  in  Court,  if 
the  Court  be  satisfied  that  they  have  been 
fairly  taken.  Ibid. 

RETAILERS. 
The  thirteenth  section  of  the  Act  for  the 
regulation  of  Ordinaries,  &c.  is  not  to  be 
construed  as  permitting  persons,  from  the 
produce  of  whose  estates,  ardent  spirits 
are  made,  or  distillers,  to  retail  them,  to 
be  drank  at  the  place  where  sold. 

Clemmon's  Case,  681 

SALES  OF  CHATTELS. 

1.  In  contracts  of  sale  of  chattels  a  con-  ' 
atructive  delivery  is  sufScient   to    pass  the 
right  of  property;  an  actual  delivery,  either 
in  fact  or  Law,  not  necessary. 

Pleasants  v.  Pendleton,  473 

2.  A  merchant  sells  to  another  merchant 
one  hundred  and  nineteen  barrels  fine  flour, 
lying  in  a  certain  warehouse:  the  barrels 
have  on  them  the  brands  of  eight  different 
mills;  the  price  is  agreed  on;  the  vendee 
gives  a  check  on  the  Bank  for  the  agreed 
price  of  the  whole  quantity,  the  vendor  at 
the  same  time  gives  to  the  vendee  a  bill  of 
parcels,  specifying  the  number  of  barrels 
of  each  particular  brand,  and  an  order  on 
ihe  warehouse-man  for  the  flour,  and  a  re- 
ceipt in  full  for  the  price  of  the  flour. 
This  is  a  complete  and  executed  contract, 
and  the  property  in  the  flour  was  passed  to 
the  vendee.  The  warehouse  and  all  its 
contents,  including  the  flour  and  the 
check,  being  burnt  the  next  morning, 
before  the  actual  delivery  of  the  flour,  the 
loss  is  the  vendee's,  and  the  vendor  may 
recover  the  price.  Ibid. 

3.  It  having  been  proved  to  be  the  usage 
when  barrels  of  flour  are  delivered  by  a 
warehouse-man  to  a  purchaser,  to  charge 
the  cooperage  if  any  is  needed,  to  the 
storer,  and  also  the  storage,  and  to  deliver 
the     flour    to    the    order    of    the    storer. 
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when  called  for  snch  a  sale  as  that 
above  mentioned  does  not  come  within 
that  class  of  cases  where  something  re- 
mains to  be  done  by  the  vendor  to  complete 
the  contract.  Ibid. 

4.  In  this  case,  there  were  in  the  same 
warehouse,  at  the  time  of  the  sale,  a  great 
many  other  barrels  of  fine  and  superfine 
flour  belonging  to  other  persons,  but  none 
of  them  had  the  same  brands  as  those  the 
subject  of  this  sale,  and  the  vendor  instead 
of  one  hundred  and  nineteen,  had  in  fact 
one  hundred  and  twenty-three  barrels  of 
fine  flour ;  that  is,  four  more  of  two  of  the 
same  brands,  than  he  had  actually  sold; 
but,  it  was  proved,  that  between  barrels  of 
the  same  brand  and  quality,  there  is  no 
difference  in  price.  The  one  hundred  and 
twenty-three    were    easily   distinguishable 

from  the  whole  mass  in  the 
788      ^warehouse;    and    although    the   one 

hundred  and  nineteen  were  never  sep- 
arated from  the  other  four,  yet  the  former 
number  belonged  to  the  vendee,  and  the 
latter  to  the  vendor,  an  it  was  of  no  conse- 
quence which  were  the  individual  barrels 
which  should  be  subducted  as  unsold  all  the 
barrels  of  the  same  brand  being  exactly  of 
the  same  value.  The  property  in  the  one 
hundred  and  nineteen  barrels  passed  to  the 
vendee,  notwithstanding  the  want  of  sepa- 
ration. Ibid. 

5.  A  case  in  4  Taunt.  24,  in  which  it 
was  held,  that  Trover  would  lie  for  one 
thousand  nine  hundred  and  six-nine 
Spanish  dollars,  intermixed  in  a  barrel 
which  contained  four  thousand  seven  hun- 
dred, and  eighteen  much  relied  on.      Ibid. 

6.  An  established  usage  constitutes  the 
common  understanding  of  parties,  and 
may  be  resorted  to  as  the  interpreter  of  the 
contract.  An  usage,  that  flour  in  store  is 
sold  by  order,  and  passes,  by  the  transfer 
of  the  order,  from  hand  to  hand,  without 
an  actual  delivery  of  the  flour,  is  a  reason- 
able usage,  and  ought  to  be  enforced  as 
part  of  the  contract.  Ibid. 

SCIRE-FACIAS. 

Where  two  obligors  are  sued,  and  both 
die  pending  the  proceedings,  though  it  is 
not  expressed  which  of  them  died  first;  on 
a  Scire-Facias  against  the  Administrator 
of  one  of  them,  who  does  not  demur  to  the 
Sci.  Fa.  nor  plead  a  variance  between  it, 
and  the  proceedings  on  which  it  issued, 
but  pleads  to  issue,  it  must  be  understood 
that  the  other  obligor  died  first,  and  that 
the  action  survived  against  the  obligor, 
against  whose  representative  the  Scire 
Facias  was  sued  out. 

Hamblin-8  Adm*r  v.  Atkinson,  574 

SET-OFF. 

1.  See  Assign  Bond. 

2.  See  Interest  of  Money,  No.  3. 

3.  Unliquidated  damages  for  a  substan- 
tive injury,  cannot  be  set-off,  either  at 
law,  or  in  Equity,  against  a  legal  demand. 

Webster  v.  Couch,  519 

SHERIFF. 

1.  See  Deed  of  Trust,  No.  2,  3,  4. 

2.  See  Insolvents,  passim. 


SLAVES. 

1.  See  Fraudulent  Gifts,  passim. 

2.  See  Emancipation,  passim. 

3.  See  Execution,  No.  1,  2. 

4.  See  Injunction,  No.  4. 

5.  A  son  acting  for  his  father,  removed, 
with  his  father's  slaves,  from  Maryland  to 
Virginia,  in  March,  1797;  bought  a  farm 
for  his  father,  and  settled  the  slaves  on  it. 
He  took  the  oath,  within  sixty  days,  pre- 
scribed by  Law  in  such  cases.  The  father 
also  removed  shortly  after,  but  did  not  take 
the  oath.  The  Law  was  complied  with; 
for,  though  the  son  was  not  the  owner,  he 
was  the  importer,  and  the  agent  of  the 
owner.    The  negroes  adjudged  to  be  slaves. 

Montgomery  v.  Fletcher,  612 

6.  In  a  prosecution  under  the  last  clause 
of  the  13th  section  of  the  Act  concerning 
slaves,  Ac,  against  a  Defendant  for  per- 
mitting a  number  of  slaves  more  than  five, 
to  be  and  remain  on  his  lot  or  tenement, 
it  is  not  necessary  for  the  Commonwealth 
to  prove  that  they  remained  thereon  more 
than  four  hours  at  any  one  time. 

Booth's  Case,  669 

7.  The  object  of  the  first  clause  of  the 
section,  is  to  protect  private  rights;  that 
of  the  last  clause,  to  guard  the  public 
against  assemblages  which  might  be  dan- 
gerous or  injurious  in  a  much  shorter  time 
than  four  hours. —  Ibid. 

8.  Qu.  Does  the  last  clause  of  that  sec- 
tion apply  to  the  assemblage  of  any  other 
negroes  than  slaves?  Ibid. 

9.  The  proof  must  correspond  with  the 
allegation,  and  therefore,  if  the  Informa- 
tion charges  an  assemblage  of  negro 
slaves,  it  must  be  proved  that  they  were 
so.  Ibid. 

SPECIAL  DEMAND. 
In  debt  on  a  Bill  Penal,  it  is  not  neces- 
sary that  the  Declaration  should  aver  a 
special  demand  of  the  principal  sum ;  nor 
need  it  be  proved.  The  institution  of  the 
suit  is  the  demand.  Interest  may  be  re- 
covered without  such  special  demand. 

Payne  v.  Britton's  Ex'or,  101 

SUPERIOR  COURTS. 
See  Jurisdiction,  No.  2,  3,  4. 

TRESPASS. 

1.  To  maintain  Trespass  quare  clausnm 
fregit,  there  must  be  an  actual  possession 
in  the  Plaintiff,  when  the  trespass  ^as 
committed. 

Cooke  V.  Thornton,  8 

789  *2.    And   therefore,  such  an    action 

will  not  lie  for  any  damages  resulting 
from  the  ouster  of  the  Plaintiff,  after  the 
trespass  was  committed,  unless  the  Plaintiff 
has  regained  the  possession.  Ibid. 

3.  See  Deed  of  Trust,  No.  2,  3. 

4.  If  a  Plaintiff  bring  Trover  or  Detinue 
for  a  horse,  and  Trespass  for  taking  the  same 
horse,  a  Judgment  for  the  Defendant  in  the 
action  of  Trover  or  Detinue,  is  a  good  l>ar  to 
the  action  of  Trespass. 

Hite  V.  Long,  457 

5.  In  Trespass  he  might  have  recovered 
damages,  not  only  for  the  force  and  violence, 
but  for  the  value  of  the  horse ;  but  having 
elected  to  sue  for  the  horse  only,  or  its  value, 
he  is  bound  by  his  election.  Ibid. 
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6.  A  Plaintiff  cannot  be  allowed  to  sever 
one  caase  of  action,  and  carve  two  suits  out 
of  it ;  therefore,  if  the  trespass  consists  in 
the  Defendant's  stopping  the  Plaintiff's  wag- 
gon and  team,  and  taking  bj  force  from  the 
team,  a  horse  claimed  by  the  Defendant,  the 
Plaintiff  might  in  Trespass  recover  damages 
for  the  injury  in  stopping  his  team,  delaying 
him,  &c.  as  well  as  the  value  of  the  horse 
taken  ;  but  if  he  elects  to  bring  Trover  for 
the  horse  taken,  he  cannot  maintain  Tres- 
pafts  for  stopping  the  team,  &c.,  for  it  was 
one  act.  Ibid. 

7.  A  Declaration  in  Trespass,  which  does 
not  allege  that  the  Plaintiff  has  property  in 
the  thing  taken,  is  bad  on  demurrer.      Ibid. 

8.  If  a  Declaration  in  Trespass  charges  the 
Defendant  with  taking  a  horse  from  the 
Plaintiff's  possession,  but  not  his  property, 
and  with  stopping  his  waggon  and  team,  the 
residue  of  the  horses  being  the  Plaintiff's 
property,  a  plea,  which  avers  that  this  horse 
was  geared  with  the  others,  that  the  Plain- 
tiff's waggoner  endeavoured  to  carry  off  the 
Defendant's  said  horse,  by  driving  his  team 
violently,  and  that  the  Defendant  stopped 
the  team,  to  re-take  his  horse,  using  no  more 
force  than  was  necessary  for  that  purpose, 
is  a  good  plea,  the  Defendant  being  justifi- 
able in  thus  stopping  the  team  for  that  pur- 
pose. Ibid. 

9.  Possession  is  indispensably  necessary 
to  support  Trespass  qnare  daustun  fregit. 

Truss  V.  Old,  556 

10.  See  Guardian,  No.  5,  6. 

TROVER. 

1.  See  Trespass,  No.  4,  5,  6. 

2.  See  Guardian,  No.  7. 

USAGE  OF  TRADE. 
See  Sales  of  Chattels. 

USURY. 

If  to  a  Bill  to  foreclose  a  mortgage,  the 
Defendant  pleads  usury,  and  the  Bill  itself 
on  its  face,  and  the  documents  filed  with  it, 
present  a  case  of  usury,  such  as  is  pleaded, 
it  is  not  necessary  for  the  Defendant  to  take 
depositions  to  support  his  plea.    His  adver- 
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sary's  Bill  supports  his  plea. 
Lane's  Ex'x  v.  ElUey, 

VENUE. 

In  this  State,  it  is  not  error  that  the  Venue 
is  laid  in  one  County,  and  the  action  brought 
in  another,  unless  the  Defendant  is  an  in- 
habitant of  another  County,  and  moves  to 
dismiss  the  suit  for  that  cause. 

Payne  v.  Britton's  Ex'or,  101 

VERDICT. 

1.  A  verdict  upon  the  plea  of  Fully  Ad- 
ministered, ought  to  ascertain  the  amount 
of  assets  in  the  hands  of  the  Defendant,  at 
the  commencement  of  the  suit,  and  at  the 
time  of  the  plea  pleaded. 

Gardner's  Adm'r.  v.  Vidal,  106 

2.  See  Judgment,  No.  5. 

3.  A  verdict  which  merely  finds  that  assets 
sufficient  to  pay  the  Plaintiff's  demand, 
"have  come"  to  the  Defendant's  hands,  with- 
out saying  when,  is  erroneous.  Ibid. 


4.  When  a  verdict  is  set  aside,  as  to  one 
issue,  it  must  be  set  aside  in  toto.  Ibid. 

5.  See  Jeofails. 

6.  If  an  Indictment  charges  an  offence  to 
have  t>een  committed  by  Richard,  and  the 
verdict  abridges  the  name  by  finding  the 
prisoner  Richd.  guilty,  the  verdict  is  not 
erroneous. 

Poindezter's  Case,  668 

7.  If  a  person  be  indicted  for  grand  larceny, 
and  the  Jury  convict  him  of  petit  larceny, 
without  ascertaining  the  value  of  the  goods 
stolen,  the  verdict  is  sufficient.  Ibid. 

8.  A  verdict  which  does  not  ascertain  what 
l^oods  were  stolen,  nor  their  value,  nor 
whether  they  are  forthcoming,  or  not,  &c. 
but  merely  finds  the  prisoner  guilty  of  petit 
larceny,  on  an  Indictment  for  grand  larceny» 

is  not  erroneous.  Ibid. 
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♦WIDOW. 


If  a  widow,  who  is  also  Administratrix 
of  an  estate,  appropriates  the  profits  to  the 
purchase  of  slaves,  or  other  personal  prop- 
erty, and  afterwards  she  and  her  second 
husband  agree  to  consider  the  property  so 
purchased  as  part  of  the  intestate's  estate, 
(in  lieu  of  accounting  for  the  estate,)  and  to 
take  the  property  so  purchased  as  part  of 
her  dower,  or  distributable  share  for  life, 
such  arrangement  is  binding  on  them,  and 
on  purchaseer  from  them,  so  as  to  vest  the 
title,  after  the  death  of  the  widow,  in  the 
distributee  of  the  first  husband,  in  like 
manner  as  if  that  particular  property  had 
belonged  to  the  intestate  in  his  life-time. 
Hunter  v.  Jones,  541 

WILLS. 

1.  A  Court  of  Probate  occupies  the  place  of 
a  jury  as  to  facts,  and  ought  to  find  all  proper 
inferences  from  facts  proved. 

Smith  V.  Jones,  33 

2.  Where  the  Court  refuse  to  admit  a  Will 
to  Record,  on  the  ground  of  a  defect  of  testi- 
mony, and  it  appears  before  them,  that  the 
desired  evidence  may  probably  be  procured, 
if  time  is  allowed,  they  ought  to  allow  such 
further  time,  even  though  they  may  have 
pronounced  Judgment,  and  while  the  Judg- 
ment is  still  in  their  power.  Ibid. 

3.  What  evidence  is  sufficient  to  sustain  a 
Will  of  real  estate.  Ibid. 

4.  By  the  Ecclesiastical  Law,  which  as  to 
proof  of  Wills  in  Court  of  Probate,  is  still 
our  Law,  two  witnesses  are  necessary  to 
prove  Wills  of  chattels. 

Redford's  Adm'r  v.  Peggy,  316 

5.  Two  of  the  Judges  decided  that  as  to 
olograph  Wills,  the  rule  is  different.  They 
thought  that  by  our  Statute,  an  olograph 
Will  of  lands  may  be  established  by  the  evi- 
dence of  one  uncontradicted,  and  unim- 
peached  witness,  and  that  on  the  principle 
of  omnis  major,  &c.  such  a  Will  of  chattels 
might  be  so  proved.  The  other  two  Judges 
present  did  not  decide  the  point.  Ibid. 

WRIT  OF  RIGHT. 

1.  In  a  Writ  of  Right  brought  by  several 
Demandants,  the  mise  is  joined  on  the  mere 
right,  and  the  Jury  find  for  the  Demand- 
ants, with  the  addition  of  this  fact,  that  one 
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of  the  Demandants  was  dead  before  the  in- 
stitution of  the  suit,  leaving  children.    This 
latter  clause  shall  be  rejected  as  surplusage, 
and  the  remainder  of  the  verdict  received. 
Garrard,  Ac,  v.  Henry,  110 

2.  So,  if  the  Jury  add,  that  one  of  the  De- 
tnandants  was  tenant  in  common  with  the 


others,  and  therefore,  could  not  maintain 
this  writ  jointly  with  them,  this,  like  the 
other  finding,  being  matter  of  abatement, 
cannot  be  given  in  evidence,  nor  found  by 
the  Jury,  on  the  mise  joined,  but  must  be 
pleaded  in  abatement.  Ibid. 

3.  See  Abatement,  No.  2. 
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